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A. INTRODUCTION

The Sentencing Reform Act (SRA) permits inclusion of a prior
offense in an offender score calculation only if the prior offense was a
“conviction.” The SRA provides a specific definition of conviction which
includes only formally entered, specific, judicial findings of guilt.
Because John Cooper’s deferred adjudications from Texas never resulted
in a formal judicial entry of a specific finding of guilt, they cannot be
considered “convictions” nor included in his offender score.

B. ISSUE PRESENTED

In Washington, before a sentencing court may include a prior out-
of-state adjddidelt'ion: irr'an offender score, the prosecution must prove that
guilt has been adjddioeted. John Cooi)er had two brior deferred |
adjudwatlons in Texas Where the State falled to show these deferred
adJ ud1cat1ons were adJudloatlons of gullt and therefore feuled o show they
were conv1ct1ons, d1d the tr1a1 court etr by 1nclud1ng these ﬁndmgs in Mr
Cooper S offender score‘? o |
C. STATEMENT OF THE CASE

On May 3 2010 John Cooper entered a guﬂty plea in Clark

County, Washmgton, o attempting to obtain a false prescription for



' v1cod1n and ba11 Jumpmg CP 6; RP 5. The court accepted Mr, Coopet’s

plea of guﬂty RP 6. ) |

Approxima’pely two months prior to the Washington plea, on
March 11, 2610, Mz, Cooper };ud appeuped in the District Court of Travis
County, Texas. CP 24-49.% In Travis County, Mr. Cooper entered rolo
contendere pleas and the court deferred adjudication to resolve the two
theft allegations from incidents in 2008. Id. As part of the deferred
adjudication process, Mr. Cooper agreed to an order of community
supervision in each case, requiring compliance with a community service
officer, rest1tut10n asset forfelture, drug/alcohol counseling, and other
terms. -CP 35 46 48 | |

On May 7, 2010 Mr. Cooper appeared again before the Clark
County court for sentencmg RP 7-15. At sentenomg, the State argued the
two Texas deferred adJudlcatlons were pr1or convictions for purposes of
calculatmg Mr Cooper s offender score. RP 8- 10 Mr Cooper argued
that the two Texas matters are not conv1ct1ons under RCW 9 94A. 030

since the Texas court deferred any adjudloatlon of guﬂt in both cases. RP

el

! The 2010 Washington case alleged conduct committed on July 19,2009. CP
12, - ' ' o - ' -

2 Although the.deferred adjudication paperwork is s dated March 11, 2010, the
Judge s signature is dated March 17, 2010. CP 24-49.



8. 'Dcsloitc Mr, COopcr’o'objectron, the trial court included b‘oth Texas
dcfcrred' adjﬁdicatiorré 1n t'hc“ offerrdcr score. RP 17-18.
The pertinent facts are further addressed below.
'D. ARGUMENT - ’

TEXAS DEFERRED ADJUDICATIONS CANNOT BE

CONSIDERED:CONVICTIONS FOR THE PURPOSE

OF CALCULATING AN OFFENDER SCORE UNTIL

THEY ARE REVOKED.

Washington “Court[s] ha[ve] consistently held that the State bears
the constitutional burden of proving prior convictions by a preponderance
of the evidence.” State v. Hunley, 161 Wn. App. 919, 927, 253 P.3d 448
(citing State v. Ford, 137 Wn.2d 472, 479-80, 973 P,2d 452 (1999)),
review grantcd, 1 -72_,.Wn‘2“d, 1014 (20-1 .. Thc burden is on the State
“because it is “inconsistent with the principles underlying our system of
justicevto' sc‘ntcr;rcc a pVCI‘SOIl on the basis of crimes that the State either
could not or chose not to prove ” Ford, 137 W, 2d at 480 (quotmg Inre

Personal Restramt of Wﬂhams. 111 Wn 2d 353 357 759 P.2d 436

(1988)) For thrs reason, the record before the scntcncmg court must fully

support the crrmmal h1story detcrrmnatlon State V. Mendcza, 165 Wn.2d

913, 920 205 P 3d 113 (2009) “Thrs reflects fundamental prmcrples of

due process wh1ch requrre that a sentencmg court base its decrsron on



information bearing ‘sore miriimal ifidicium of reliability beyond mere
allegation.”’ '1c_1. (emphasis'in original, citation deleted).

1. T he Sentencmg Reform Act limits “conthwn” to 8 trial court’s
formal ﬁndmg of gu11t

A “conviction” is “an adjudication of guilt pursuant to Title 10 or
13 RCW and iheludes averdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.” RCW 9.94A.030(9).

In each of these instances, some involvement by the trial court is
necessary to attach legal significance, i.e. to constitute an adjudication of
guilt, RCW 9.94A.030(9). A jury’s verdict of guilty is not self-executing.
I,nstead,va' trial eOurt judgment, which must refleéct the verdict, is the
adjudication.’ A ﬁnding of guilt by a court, again, necessarily requires a
Judlcral ﬁndmg of gu1lt See CrR 6.1(d) (requiring entry of written
findings followmg bench tr1a1) JuCR 7. 11(d) (requiring entry of written
ﬁndmgs followmg Juvemle adJ ud1oat10n) S1m11arly, the statute does not
afford Iegal s1gmﬁcance to a gtnlty plea unt11 the tr1al court “aocept[s]” the
plea. o | ‘ -

The statutory cohstructmn pr1nc1p1e ef eJusdem generzs prov1des

wherever a law 11sts spe01ﬁc thrngs and then refers to them in general the

general statements only apply to the same kmd of things that were

spec1ﬁca11y 11sted » Bow1e v. Washmgton Dept. of Revenue 171 Wn.2d



- 1,12,248 P.3d 504 (2011) (citing State v. Flores 164 Wn.2d 1, 13, 186

P.3d 1038 (2‘008)’;'S'tate v, Ga.in‘bte,‘ 168 Wn.2d 161, 191,225 P.3d 973

(2010)) The SpeCIfiC examples of “conviction” in RCW 9.94A.030(9)
each mvolve spec1ﬁc and forrnal ﬁndlngs of guﬂt by atrial court. Thus,
ejusdem generis teqmres-the co-ncluswn that “conviction,” as used i in the
SRA, is limitecl te fermal and specific findings of guilt by a trial court.

2. ‘A deferred adjudication following a plea of nolo contendere

- does not involve a formal and specific entry of a finding of
guilt unless and unti] the deferred adjudication is revoked.

As an initial matter, Washington does not permit a deferred
ad3ud1cat1on of an adult felony In add1t1on, Washmgton neither
recogmzes nor permlts nolo com‘ena’ere pleas CrR 4. 2(d), seea I also .

Revnolds V. Donoho 39 Wn 2d 451 455 236 P. 2d 552 (1951) As the

Eleventh C1rcu1t Court of Appeal aptly stated:
A nolo [contendere] plea means “no contest ” not “I |
confess.” It simply means that the defendant, for whatever . -
reason, chooses not to contest the charge. He does not plead
. .either guilty or not guilty, and it does not function as such a -
plea

United States V. W1111s 106 F 3d 966 969 (1 lth Cir, 1997)
The SRA only penmts pr1or conv1ct1ons to count in the offender

score. RCW 9. 94A 525 RCW 9 94A 030(9) In Washmgton, conv1ct1ons

3 CrR 4.2(d) prov1des “fa] defendant may pleacl not guilty, not gu11ty by reason of
insanity, or guﬂty »



requite a formal adjudication of guilt following “a verdict of guilty, a
finding of guilty? [or] acceptance of a plea of guilty.” RCW 9.94A.030(9).

Under Washington law an accused person may enter an Alford*
plea to a charge whete the accused does not admit guilt. However, an
Alford plea requires the accused acknot)vledge the weight of the State’s
case and likely succesla at trial. Most tmportantly, the court must
determine a factual basis for the charge and plea and enter a formal
determination of guilt. State v. Zhao, 157 Wn.2d 188, 197-98, 137 P.3d
835 (2006) (emphasis added). But under Texas law no similar
adjudication occurred

Instead Texas 1aw prov1des

[W]hen in the Judge s oplmon the best 1nterest of soc1ety '

and the defendant will be served, the judge may, after

receiving a plea of guilty or plea of nolo contendere,

hearing the evidence, and finding that it substantiates the

defendant’s guilt, defer further proceedmgs without

. entering an. adjudication of guilt, and place the defendant on
communrty supervrsron

Texas C C P Art 42 12(5)(a) (empha31s added)
. A defendant who appears before a tnal Judge and is granted a
deferred adjudwatmn under Art1ele 42.12 has not been conv1cted ofa

crime under Texas law Instead an adjudlcauon of guilt does not occur

 North Carolina v, Alford, 400 U.S. 25, 31, 91 S.Ct. 160, 27 L.Ed.2d 162
(1970).




unless the person: v1olates 2 oondmon of commumty supervision, and is
then arrested and brought back before the trial court, Texas C.C.P. Art.

42.12(5)(b). A new hearfng must be conducted, limited to the

determinution of Whefher to 'f‘pfoceed[ 1 with an adjudication of guilt on
the original charge.” Id. (emphesis added).

Texas’s revocation 'pro'c'edure', in the case of deferred adjudications,
is described in Jordan v. State, 36 S.W.3.d 871 (Tex. Crim. App. 2001). In

Jordan, the Texas Court of Criminal Appeals held that unlike regular

probation matters, “a deferred adj ud1oat1on does not const1tute a final
conviction for the purpose of deterrnlmng e11g1b111ty for proba‘mon ina
subsequent prosecutmn » Id a’c 876 The appellate court held that “only
upon revocatlon (1 e. adjudlcatlon of guilt) does a deferred adjudwatlon
become a conv1et1on » Id (parenthetlcal in or1g1nal) The g_dm Court
found that only followmg the revocauon of a deferred adjud1cat1on does a
defendant’ 8 s1tuat10n resemble ‘Ehat of a defendant in a standard case,
because ouly at fhet t1me, does he or s]de géin the status of a oonvicfed

person.’

5 The Jordan Court proceeds to discuss that once a defendant’s deferred
adjudication has been revoked, that defendant’s remedies are limited to mdions for a new
trial and appellate review, Jordan v. State, 36 S.W.3d 871, 876 (Tex Cr. App. 2001).




In Castro v. State, the Texas Court of Criminal Appeals refined

Jordan, holding that a deferred adjudication “does not cause [a defendant]

to suffer a conv1ct1on until commumty supervrsron is revoked and guilt is
ad3ud1cated ” 184 S W 3d 252 256 (T ex. Cr. App 2005), see also Tackett

v, State 989 S W 2d 855 858-59 (Tex. App 1999) (1nterpret1ng Watson

v. State, 924'S.W.2d 7 11 (Te;lc.t Cr. App. 1996) (stating that deferred
adjudication is also not a form of punishment).

In Castro, the Texas Court ot“ Appeals considered the jeopardy

implications where a defendant enters a plea in exchange for deferred
adJudlca‘uon and. commumty supervmon. 184 8. W 3d at 255. The Texas
Court of Appeals found no double Jeopardy v1olat1on where the court
accepted the defendant’s plea of gullty, where the defendant allocuted to
facts estabhshmg gurlt and where the court defetred a ﬁndmg of guilt, as

part of a plea bargam Castro 184 S.W.3dat 255 The Castro court held

that ina negotlated plea proceedlng, Jeopardy attaches when the trial court
accepts the plea bargam however, where a court accepts a plea and then
later rejects 1t as in Castro, no Jeopardy V1olat10n occurs. Qastro, 184

S.W.3d at 256 Orttz \A State 933 S.W.2d 102, 107 (Tex Cr. App 1996)

Although the Court of :Appeals found Castro inapposite, it applies here because
it shows a typical instance in which the Texas courts interpret Texas C.C.P. Art.
42.12(5)(a) to mean that-a deferred adJudicatlon is not a conviction until revocation. 184
S.W.3d at 256.



The only éimilar feleny proceeding in Waéhington is a deferred
dispositionin a ju\}euile' case pursuant to RCW 13.40.127. Courts
interpreting that statufe have concluded that:

When a trial court defers disposition of a juvenile offense
under RCW 13,40.127, there has been no final settlement
of the case. *Defer” means.“to postpone” or “delay.”
Black's Law Dictionary 454 (8th ed.2004). To enter an
order deferring the disposition means that the actual
disposition will occur at some future time, depending on
the juvenile's future conduct. Disposition may occur when
the conviction is vacated and dismissed with prejudice
under RCW 13.40.127(9) because the juvenile-satisfied the
terms of supervision. Or it may occur when an order of
disposition is entered after a case proceeds to “disposition
hearing” under RCW 13.40.150 because the juvenile did
not satisfy the terms of superv1s1on The statute thus

: unambxguously prov1des that-an order deferting disposition
is not 1tse1f a dlsposmon

State V. M C 148 Wn App 968 972 201 P.3d 413 (2009) Thus, there is
1o ﬁnahty, or adJudicauon, untll the court takes some further step.
Snmlarly, under Texas Iaw a deferred adjud1cat10n is not a final
determmatlon of gu11t and is therefore not a conv1ct10n Texas C.C.P. Art.
42. 12(5)(a) The SRA expressly requ1res an “adJudwatlon of guilt” in
order for a pr1or offense to quahfy asa “conv1ct1on ? RCW 9 94A.030(9).
The SRA prov1des a l1st of examples of eonv1ct1ons, each of which
requires .a forrnal adjudlcauen ef guilt; Nothing in ﬂ'uS list is comparable

to a deferred adJudlcatlon followmg a, plea of noZo conrendere in Texas.



Moreover, there is ‘n‘o' Washjngron procedure or sentence that is
comparable to'a defei‘red adjudication following a plea of nolo contendere.
The Texas' proceedings raek th'e"essential requirements for a prior
“conviction"' under 'fhe SRA, and should not have been .included in Mt.
Cooper’s SRA 6ffendér score.’ -

3. .. Because deferred adjudications are not convictions, it was error

to include Mr, Cooper’s Texas deferred adjudications in his
offender score, and reversal is requited.

Mr. Cooper entered noloA contendere plea agreements as part of the
deferred ad;iudioationprocess onvMaroh 11,2010, The T ravis County
court orders spec1ﬁca11y state that “the best 1nterests of soo1ety and the
defendant W111 be served in thrs cause by deferrmg further proceedmgs
w1thout enterrng an adJud1oat10n of gullt pursuant to Artlcle 42 12 Sec‘uon
50f the oode of Cnmmal Procedure, as amended » CP 46 49; 56-59, The
State has not offered any ev1denoe that Texas has moved to revoke Mr.
Cooper $ deferred adJudlcatrons or adJudroa‘red him gurlty of those
offenses. The State s fa11ure to prove that fact preoludes the use. of those
proceedmgs as “oonv1ot1ons” in determmmg Mr Cooper s offender score.

Mendoza, 165 Wn 2d 913 920

10



E. CONCLUSION i

For the reasons stated above, Mr Cooper respectfully asks this
Court find that Texas deferred adj udlca’aons are not “convictions” for
offender score caloula’uon purposes in Washmgton. This Court should
then reverse and remand hlS case for resentenclng

DATED this 17th day of May, 2012.

Respectfully submitted,

o Trown—
JAN TIRASENYWSBA 41177)
Washington Appellate Project (91052)
Attomeys for Appellant
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