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I. COUNTER- STATEMENT OF THE CASE

United General and Skagit Valley Hospital are each rural
public hospital districts, established pursuant to Chapter 70.44
RCW, each having defined legal boundaries exclusive of each
other. Skagit Valley Hospital entered into an agreement with a
privaie medical group known as Skagit Valley Medical Center,
whereby 1t has acquired and/or is acquiring all of the assets of the
medical group and pursuant to which the physicians and other
employees previously employed by the medical group became
employees of Skagit Valley Hospital.
| Skagit Valley Hospital requested an agreement from United
General to permit Skagit Valley Hospital to engage in business and
provide services within the territorial boundaries of United
General. The Board of Commissioners of United General denied
the request of Skagit Valley Hospital by formal resolution.

Among the medical group employees, now employed by
Skagit Valley Hospital, are five physicians who, with assistance of
their support staff (who are also employees of Skagit Valley
Hospital) practice out of a facility known as the “Pavilion” located
on land belonging to United General upon which a medical office
building was constructed. The ownership of the building was

converted to a condominium, subject to a ground lease held by
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United General, One unit of the condominium is owned by an
entity, which in turn, is owned by some or all of the physicians
formerly employed by Skagit Valley Medical Center. That unit
has been leased to Skagit Valley Hospital, as part of the above-
referenced acquisition. The five Skagit Valley Hospital employed
physicians referenced above, are providing healthcare services at
the Pavilion within the territorial boundaries of United General.
See, Findings of Fact, Conclusions of Law, Judgment and Stay, a
copy of which is attached as an Appendix referenced in Section IV
A (1) below.
II. ARGUMENT

The lower court’s decision - which is predicated on well
seftled law - should be affirmed expeditiously to avoid
perpetuation of the unlawful invasion of the territorial boundaries
of United General by Skagit Valley Hospital,

2.1 The Controlling Law Is Well Settled That Two Like

Kind Municipal Corporations May Not Provide Like Services
in the Same Territory,

Long-established Washington municipal law provides that
a municipal corporation is limited in its powers to those expressly
granted and to those necessarily implied or incident to the declared

objects and purposes of the corporation. Washington Pub. Util.

Dists.” Utils. Sys. v. PUD 1, 112 Wn.2d 1, 6, 771 P.2d 701 (1989).
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If there is a doubt about a claimed grant of power, it must be
denied. Port of Seattle v, Washington Utils. & Transp. Comm’n,
92 Wn.2d 789, 795, 597 P.2d 383 (1979).

The controlling law provides that two municipal
corporations of like kind with like powers may not co-exist in the
same legal territory and, accordingly, one public hospital district
may not operate within the territorial boundaries of another,
without the latter’s consent pursuant to an inter-local agreement.

As stated in McQuillin on the Law of Municipal
Corporations, 2 McQuillin Mun. Corp. §7:8 (3" Ed.) states in
pertinent part:

It is firmly established that there cannot be, at the

same time, within the same territory, two distinct

municipal corporations, exercising the same

powers, jurisdiction, and privileges. This rule does

not rest on any theory of constitutional limitation,

but instcad on the practical consideration that

intolerable confusion instead of good government
would obtain in a territory in which two municipal

function coincidentally. However, this inhibition is
limited to a situation where the powers and
privileges conferred on the separate governmental
agencies are substantially coextensive in scope and
objective. In the absence of constitutional
restrictions, the legislature may _authorize the
formation of two municipal corporations in the
same territory at the same time for different

different_purposes may include the same territory,
The identity of territorial limits of separate public
corporations is immaterial if these entities have
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separate and  distinet governmental purposes,
[Footnotes omitted and underlining added]

This rule of law was followed by the Supreme Court in
Alderwood Water District v. Pope & Talbot, Inc., 62 Wn,2d 319,
382 P.2d 639 (1963). The Superior Court relied upon the
Alderwood Water District case as well as the Washington State
Attorney General’s opinion, AGO 1988, No. 15 (copy attached as
an Appendix, referenced in Section [V C (1) below), which applied
the rule to public hospital districts.

As with water districts, at issue in the Alderwood Water
District, supra, public hospital districts are given the power to
provide services extra-territorially for their residents, but not
within the territorial boundaries of another public hospital district,
While Skagit Valley Hospital argues that the power to provide
services outside its territorial boundaries, empowers it to
unilaterally operate within the boundaries of United General, the
Washington State Supreme Court rejected the same argument in
Alderwood Water District, supra.

AGO 1988 No. 15, relying on the holding in Alderwood
Water District, supra, concluded that a public hospital district may
not operate health care facilities or provide health care services,

within the boundaries of another public hospital district, without
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the latter’s consent. Said AGO set forth it’s rationale, as follows, at

pages 6-7

We have reviewed the Alderwood Water District case in
some detail because we believe the prohibition on one water
district operating inside the boundaries of another water
district applies equally to public hospital districts. As with
water districts, the development and operation of health care
facilities by one district within the boundaries of another
district would be contrary to the statutory scheme as a whole.

First, the construction and operation of health care
facilities by one district within the boundaries of another
district would be inconsistent with the statutory emphasis on
district planning.  For example, the hospital district
superintendent is required to prepare yearly estimates of
district expenses and yearly recommendations to the hospital
commission regarding what development work should be
undertaken. RCW 70.44.090. Also, whenever a district
acquires, constructs, or improves a hospital or other health
care facility, the hospital district commission must adopt a
plan dealing with the work proposed, declare the estimated
costs thereof, and provide for the method of financing. RCW
70.44.110,

In engaging in these planning functions, a hospital
district must necessarily projeet into the future the probable
health care needs of the residents of the district, population
changes and demographics, and the availability of resources
to the district. To paraphrase the court in Alderwood Water

a comprehensive plan could be rendered meaningless if
another district is permitted to purdoin potential customers
from a [hospital] district by invading its territory," 62 Wn.2d
at 322.

Second, the ability of a district to finance its facilities

and programs would likely be compromised by permitting
hospital districts to develop and operate facilities within the
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boundaries of another district. Hospital districts are financed
by property tax levies, revenue bonds, general obligation
bonds, inferest-bearing warrants, assignment or sale of
accounts receivable, and borrowing money on the credit of
the district or the revenues of the district's hospitals. RCW
70.44.060(5), (6). Except for the property tax, these methods
of financing are dependent in one degree or another upon the
district's operation of hospital and other health care facilities
and by the revenue derived from those facilities. Permitting
one hospital district to "invade" another could result in a
serious impairment of the invaded district's financial
position, See Alderwood Water District, 62 Wn.2d at 322-
23,

Third, there are sound policy reasons why one district
should not be allowed to construct and operate a health care
facility within the boundaries of another district, absent
express statutory authorization. The ability of residents of a
lhospital district 1o identify and respond to the health care
needs of their district could be significantly undermined if
another district could, without the first district's approval,
develop and operate a health care facility within the first
district's boundaries. Furthermore, local control is closely
related to local accountability. As long as the health care
facilitics in a district are operated by the elected
representatives of the residents of that district, those
representatives  are accountable to the residents. The
representatives of the "invading" district would not be
similarly accountable to the residents of the invaded digtrict.

Chapter 70.44 RCW, has been amended from time to time
since the Attorney’s General opinion was rendered’ and at no time
has the legislature elected to change the law to authorize and

empower public hospital district’s to operate co-extensively within

' RCW 70.44.060 has been amended six (6) times since the
Attorney General’s Opinion was issued in 1988 by the following
Laws of Washington: 1990, ¢. 234 § 2; 1997,¢.3 § 206; 2001, ¢.76
§1; 2003, c. 125 § 1; 2010, ¢.95 § 1; 2011, ¢. 37 § 1.
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the territorial boundaries of another public hospital district without
the latter’s consent. As this Court has consistently held that
“although attorney general opinions are not controlling on us, they
are persuasive authority. ™ Associated General Contractors of
Washington v. King County, 124 Wn.2d 855,860-861, 881 P.2d
996,999 (1994), citing Bowles v. Washington Dept. of Retirement
Systems, 121 Wn.2d 52, 847 P.2d 440 (1993) which stated at 121
Wn.2d 63-64,

Additionally, the Attorney General issued an opinion

agreeing that the Department's interpretation of this

issue was correct. AGO 1 (1976). Although not
controlling, Attorney General opinions are given

“considerable weight”. Everett Concrete Prods., Inc.

v. Department of Labor & Indus., 109 Wash.2d 819,

828, 748 P.2d 1112 (1988). Moreover, the Attorney

General opinion constitutes wnotice to the

Legislature of the Department's interpretation of

the law, and the Legislature has not acted since

1976 to overturn the Department's interpretation,

Greater  weight attaches to an  agency

interpretation when the Legislature acquiesces in

that interpretation, See Newschwander v. Board of

Trustees, 94 Wash.2d 701, 711, 620 P.2d 88 (1980).

[Bolding added].

The legislative purpose behind RCW 70.44.060(3), the
statute authorizing limited extra-territorial activities by a public
hospital district, must be read in the context of Chapter 70.44
RCW in its entirety. Chapter 70.44 sets forth a statutory

framework through which a public hospital district may choose to

enter a consensual contractual arrangement with another hospital
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district for the provision of healthcare services. See, generally,
RCW 70.44.240 and, for rural public hospital districts, RCW
70.44.450.

The legislature would not have enacted RCW 70.44.450 if
it intended rural public hospital districts to have the power to
unilaterally decide to provide hospital and other healthcare services
inside the boundary of another district without the second district’s
consent. By authorizing “cooperative agreements and contracts”
between rural public hospital districts, the Legislature indicated its
disapproval of the type of unilateral, competitive action that Skagit
Valley Hospital has attempted when it enacted RCW 70.44.450
which provides:

In addition to other powers granted to public hospital

districts by chapter 39.34 RCW, rural public hospital

districts may_enter into cooperative agreements and
contracts with other rural public hospital districts in ovder
to provide for the health care needs of the people served

by the hospital districts. These agreements and contracts
are specifically authorized to include:

(1) Allocation of health care services among the
different facilities owned and operated by the districts;

(2) Combined purchases and allocations of medical
equipment and technologies;

(3) Joint agreements and contracts for health care
service delivery and payment with public and private
entities; and

(4) Other cooperative arrangements consistent with the
intent of chapter 161, Laws of 1992, The provisions of
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chapter 39.3¢ RCW shall apply to the development and
implementation of the cooperative contracts and
agreements.

The statement of legislative intent underlying RCW
70.44.450 is particularly instructive and applicable to the current
situation involving Skagit Valley Hospital and United General:

Intent -- 1992 ¢ 161: "The legislature finds that
maintaining the viability of health care service delivery in
rural areas of Washington is'a primary goal of state health
policy. The legislature also finds that most hospitals located
in rural Washington are operated by public hospital districts
authorized under chapter 70.44 RCW and declares that it is
not cost-effective, practical, or desirable to provide quality
health and hospital care services in rural areas on a
competitive basis because of limited patient volume and
geographic isolation, It is the intent of this act to foster the
development  of  cooperative  and  collaborative
arrangements among rural public hospital districts by
specifically authorizing cooperative agreements and
contracts for these entities under the inter-local
cooperation act," [1992 ¢ 161 § 1.] [Emphasis added.]

Contrary, to the argument of Skagit Valley Hospital, the
Legislature expressly determined that rural public hospital districts
such as Skagit Valley Hospital and United General should not
compete with each other for the provision of health and hospital
care services, within the defined territorial boundaries of cach
other. Skagit Valley Hospital’s arguments about the desirability
of allowing it to unilaterally invade United General’s boundaries

and compete (which are not factually supported by citation to the
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record on review nor by the applicable law) should be addressed to
the Legislature not the courts.

The legislature clearly recognized this basic rule of
municipal law in adopting the statutes governing Washington
public hospital districts (Chapter 70.44 RCW). Public hospital
districts are created with specified non-overlapping district
boundaries (RCW 70.44.020, 70.44.030, and 70.44.035) and
representative governance elected from therein (RCW 70.44.040).
The legislature has further provided distinct and formal legal
processes for changing boundaries through division of public
hospital districts (RCW  70.44.350-380); or consolidation of
districts (RCW 70.44.190); or changing the lines between
contiguous hospital districts (RCW 70.44.185); or annexing
territory (RCW 70.44.200); or withdrawing territory (RCW
70.44.400).

The legislature has empowered public hospital districts to
contract with one another for services or joint activity (RCW
70.44.240), but absent such agreement, there is no statutory
provision permitting one public hospital district to invade another,
The legislature has acquiesced to the opinion of the State’s
attorney general over the past twenty-three (23) years when

amending the statutory powers of public hospital districts (set out
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in RCW 70.44.060) on six (6) different occasions. See, Footnote
1, supra. (A copy of RCW 70.44.060 is attached as an Appendix,
referenced in Section IV C (2) below). A public hospital district,
as a municipal corporation, has only those powers expressly
granted to it by the legislature, those necessarily implied to carry
out such express powers, and those essential to this declared object
and purpose for which it was formed. Noe v. Edmonds Sch. Dist.
15, 83 Wn.2d 97, 515 P.2d 821 (1973).  As the Superior Court
properly held, Washington public hospital districts do not possess
the power to unilaterally invade another district.

2.2, This Appeal Should be Decided Expeditiously and
the Stay Lifted.

The law described above is well settled. However, as a
result of the Superior Court’s stay of the Writ of Prohibition, the
relief sought by United General and awarded by the Superior Court
is being delayed and denied pending the outcome of this appeal.
Skagit Valley Hospital has already sought and received two (2)
extensions of time in this appeal which has resulted in further
extension of the stay,

While the stay persists, Skagit Valley Hospital is being
permitted to continue its unlawful invasion and raiding of United
General, The Superior Court expressly so noted in its Oral

Opinion on October 24, 2011, (RP 5 at L. 11 and 12 and at L 15-
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21). (See copy attached as an Appendix referenced in Section IV
(B) below).

A. Skagit Valley Hospital is engaged in “an illegal
activity”. (RP 5, L 12);

B. The Court was “sympathetic, however, to the
people that didn’t have a voice in this whole thing, the patients of
these doctors and of United General, and I don’t want them to be
harmed any more than necessary”. (RP 3, L 17-20);

C. So the Court stayed the implementation of the Writ
of Prohibition “.,.until such time as the Court of Appeals has had
an opportunity to review this matter and has had an opportunity to
rule on the matter.” (RP 4, I, 20-24); and

D, The Court did not want the illegal activity “...to be
perpetuated.” (RP 5, L 11-12).

United General believes that this was not a proper case for
the issuance of a stay in the first place. Our courts have long held
that in cases not involving a decision affecting property or a money
judgment;

“...[A] stay. .. should not be granted if it would result in

denying the equitable relief to which the respondent would

be entitled in the event of the affirmance of the judgment.”

State ex rel Glesin v. Superior Court of Washington for

King County, 125 Wash, 374, 378, 216 P. 353, 355 (1923),

See also Cooper v, Hindley, 70 Wash, 331, 176 P. 916
(1912),
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The Superior Court stated that it was issuing the stay out of
concern for the “...people that didn’t have a voice in this whole
thing, the patients of these doctors and of United General, and I
don’t want them harmed any more than necessary.” See Reporter’s
Transcript of Oral Opinion of the Court (October 24, 2011), RP 3
at L 17-20. (Copy attached as an Appendix referenced in Section
IV (B) below.) The fact is the people of United General did have a
voice through their elected Board of Commissioners who denied
the request from Skagit Valley Hospital for an agreement to permit
its operation within United General. It is worthy of note that
Skagit Valley Hospital did not offer even one declaration or
affidavit from a patient stating that he or she believed there would
be any personal harm or an inability to or hardship in obtaining
healthcare if Skagit Valley Hospital vacated United General’s
territory,  What Skagit Valley Hospital did present were
declarations noting the inconvenience to it and Skagit Valley
Medical Center in having to cease its unlawful activity and relocate
some of its employees. Declarations of Darrin Gillis (CP 681-683)
and John Bond, MD (CP 678-680).

2.3 Response to Appellant’s Arguments.

United General submits the following in response to the

two arguments presented by Skagit Valley Hospital that the
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Superior Court abused its discretion in issuing the Writ of
Prohibition because: (i) Skagit Valley Hospital has the legal
authority to freely invade, raid, and compete with United General
within United General’s territorial boundaries; and (b) United
General had a plain, speedy and adequate remedy in the course of
legal procedure without requiring the issuance of a Writ of
Prohibition.

2.3.1 The Superior Court Properly Issued the Writ of
Prohibition Based Upon Ifs Determination That Skagit Valley

Hospital Was Acting In Excess of Its Jurisdiction and Lawful
Authority.

The Court is referred back to Section 2.1 of this Brief
which clearly sets forth the applicable law establishing that Skagit
Valley Hospital is, indeed, exceeding its lawful authority by virtue
of its operations within the territorial boundaries of United General
as the Superior Court held. Skagit Valley Hospital argues that
there are four flaws in the Superior Court’s reasoning.

First, it argues, without any citation, whatsoever, to the
record in this case to support this statement that various “large
regional networks” “all compete in public hospital districts without
restriction.” The Court should not consider this argument, at all, as
there is nothing in the record to support it and if the argument is
that nonpublic hospital health care providers may provide services

and compete within a public hospital district, the argument is
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irrelevant and immaterial to the construction of the public hospital
district statute before this court and should appropriately be
addressed to the Legislature if the law is to be changed. The
legislature is the proper place to address changes in public policy
and the powers of municipal hospital districts.

The second argument is that the Attorney General’s 1988
ppillion is neither binding nor persuasive authority. Again, the
court is referred back to Section 2.1 of this Brief, supra at page 7,
which provides that, under the circumstances of this case, the
Court should give the opinion considerable weight, particularly in
light of the fact that the Legislature has elected not to amend the
public hospital district statutes to provide Skagit Valley Hospital
with the authority it claims herein, notwithstanding the fact that it
has otherwise amended the public hospital district’s statute,
empowering public hospital districts, six times since the Attorney
General’s opinion was published.

Skagit Valley Hospital goes on to assert that the Attorney
General’s opinion is outdated because when it was issued in 1988
“Rural public hospital districts were the only health care providers

L3

in their areas . . . There is absolutely no support for that
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statement in the record and none is cited and there is no support for
that statement in the law, 2

Following the issuance of the Attorney General’s Opinion,
the Legislature, in 1992, adopted RCW 70.44.450 to provide for
cooperative and collaborative arrangements upon mutual
agreement among rural public hospital districts pursuant to the
Inter-local Cooperation Act, specifically declaring that it was not
cost effective, practical nor desirable to provide quality health care
and hospital care services in such areas on a competitive basis.
See, Section 2.1 of this Brief, supra, at page 6. Again, if Skagit
Valley Hospital believes that circumstances have changed
sufficiently to warrant a change in the Legislation, the argument
should be addressed to the Legislature to determine that it is
appropriate and permissible for the same type of municipal
corporation to provide the same services in the same territory, each
with its own taxing power.

Skagit Valley Hospital argues that the Attorney General’s
opinion “presumes that a district is the sole or primary provider of

2

health care services.” There is nothing in the Attorney General’s

2 Tt is submitted that Skagit Valley Hospital, upon direct inquiry by
the Court, would have to admit that there were other health care
providers within its district at the time the Attorney General’s
Opinion was issued, including Skagit Valley Medical Center which
it acquired.
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opinion stating any such assumption or presumption. It merely

presumes, as it applies the law announced by this Court in the

Alderwood Water District case, supra, at page 7 of this motion,
that there is only one public hospital district lawfully operating
within a defined territory unless a mutual interlocal agreement is in
place. Indeed, the Legislature has acknowledged the existence of
other health care providers, operating health care facilities by
qualifying the power of eminent domain granted the public
hospital districts, so as to exclude condemnation of any health care
facility. See, RCW 70.44.060(2).

Third, Skagit Valley Hospital argues that the Alderwood
Water District case, supra, should not apply to hospital districts,
attempting to distinguish public hospital districts from water
districts stating that water customers only need one provider in a
district (without any citation to support the statement) and that
utilities like water suppliers have been regulated monopolies.
Again, no citation.

Skagit Valley Hospital goes on to argue that competing

health care providers decrease costs through competition’ and

* The Court may note that the Legislature disagrees, rejecting the
notion that free competition is the best method for allocating high
cost health care resources and has continued to maintain the
Washington State Certificate of Need (“CON”) program which
requires the issuance of a CON before a new healthcare facility
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specialization, citing RCW 43.72.300(1), the first sentence of
which is quoted at pages 1 and 2 of the opening brief of appellant,
Skagit Valley Hospital argues from that sentence that the
Legislature has decreed that competition benefits the state health
care system. What Skagit Valley Hospital overlooks is that the
statutory statement is expressly conditioned upon the existence of a
large number of buyers and sellers, easily comparable health plans
and services, minimal barriers to enfry and exit in the health care
market and adequate information. Skagit Valley Hospital omits
from its’quotation the second sentence of that statute which sets
forth the Legislature’s finding that purchasers of health care
services and health care coverage do pnot have adequate
information. The statute cited, does not deal with the power and
authority of public hospital districts to operate within each other’s
territories, without consent and agreement but, rather, is intended
to provide a fee-based system to cover the costs of reviewing
petitons for anti-trust immunity for activities approved under that
Chapter (Chapter 43.72 RCW) where those activities might
otherwise be constrained by anti-trust laws and was intended to

“displace competition” in the market place to achieve desired cost

may be constructed, developed or established or before a hospital
may be sold, purchased or leased. RCW 70.38.105.
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containment, innovation and access, by permitting “cooperative
activities among health care providers and facilities . . . . -

Again, that is not inconsistent with the requirement that a
public hospital district consent and enter into an inter-local
agreement with another public hospital district before the latter
can legally operate within the territorial boundaries of the former.

Finally, the fourth reason asserted by Skagit Valley
Hospital is that the Legislature did not intend to bar competition by
allowing public hospital districts to enter into inter-local
agreements. The argument is that RCW 70.44.450 allows two
rural public hospital districts to collaborate when neither has the
capacity to provide all of the services alone. It argues that isolated
districts with few patients are authorized to enter into inter-local
agreements to permit them to provide essential services where no
alternatives exist. While that may be true, it is up to each district’s
board of elected commissioners to decide what is best for the
district and whether or not to enter into agreements to permit
another district to operate within its boundaries,

Skagit Valley Hospital asserts, without citing any support

for the statement, that rural health care benefits more from

competition not less and do not operate in isolation immune from

4 See RCW 43,72.310(2) and see the Final Bill Report
(ESHB2264), a copy of which is attached as Appendix C-3.
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competition. It argues that public hospital districts “, . . must
survive in a market with high costs, large regional competitors, and
increasing regulation.” Appellant’s Opening Brief, page 19. In
essence, Skagit Valley Hospital is saying that its Board of
Commissioners is entitled to decide what is best for the residents
of United General, notwithstanding the decision of the United
General Board of Commissioners to the contrary.

The Legislature in its wisdom has not chosen to permit
additional competition from neighboring public hospital districts
without the consent of the invaded district and, indeed, the

rationale of the Alderwood Water District case, supra, and the

Attorney General’s Opinion cited by the Superior Court, both point
out the additional burdens and detriments that a public hospital
district may suffer when invaded without its consent.

In the end, it is up to the elected Board of Commissioners
of each public hospital district to determine whether or not to
permit another public hospital district to operate and the extent to
which it would be permitted to operate within its territorial

boundaries.
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2.3.2 The Superior Court Did Not Abuse Its Discretion
in Issuing the Writ of Prohibition Because United General Had
No Other Plain, Speedy and Adequate Remedy.

As Skagit Valley Hospital concedes, the standard of review

is abuse of discretion, which is stated in Detention of G.V. v.

Podrebarac, M.D., 124 Wn.2d 288,295, 887 P.2d 680 (1994), as

follows:

An action constitutes an abuse of discretion if the

discretion is “manifestly unreasonable, or exercised

on untenable grounds or for untenable reasons....

Whether this discretion is based on untenable

grounds, or is “manifestly unreasonable, or is

arbitrarily exercised, depends upon the comparative

and compelling public or private interests of those

affected by the order or decision and the

comparative weight of the reasons for and against

the decision one way or the other”, n re Schuoler,

106 Wash.2d 500, 512, 723 P.2d 1103 (1986).

Skagit Valley Hospital argues, at page 21 of its Opening
Brief, that the issuance of a writ of prohibition is an abuse of
discretion because it should have decided the case on the standard
for injunctive relief because United General included within its
complaint a request, “in the alternative” for an injunction
prohibition the same conduct that it sought to prevent through a
writ of prohibition. Skagit Valley Hospital argues that injunctive

relief would have provided a plain, speedy and adequate remedy in

the course of the legal proceedings. As the Court of Appeals stated
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in Butts v. Heller, 69 Wn. App. 263, 266, 848 P.2d 213 (1993),
relying on cited holdings of the Supreme Court:

What constitutes a plain, speedy and adequate remedy
depends on the facts of the case and rests within the sound
discretion of the court in which the writ is sought.
[underlying added and citations ontitted]

It should be noted that as the case was presented to the
Court, United General sought only the writ of prohibition in its
Motion to Show Cause (CP-353). In any event, Skagit Valley
Hospital then argues that United General could not qualify for an
injunction because, in essence, it could not show that Skagit Valley
Hospital was acting in excess of its jurisdiction, which circles back
to the first prong of the two (2) prong test for issuance of the writ
of prohibition,

It was just this type of circularity of Skagit Valley
Hospital’s argument that the Superior Court noted in finding that
United General also met the second prong of the test, there is no
other plain, speedy and adequate remedy available in the ordinary
course of the legal proceedings. The Superior Court expressly
acknowledged the second prong (CP 733-734) and rejected Skagit
Valley Hospital’s circular argument, finding that suit for injunction
did not provide a plain, speedy and adequate remedy. (CP-734).
That conclusion is not “manifestly unreasonable” and therefore

cannot be deemed an abuse of discretion. A public entity that is
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exceeding its statutory authority should not be allowed to
perpetuate that unlawful conduct with impunity.

As the Court recognized in Alderwood Water District,
supra, 62 Wn, 2d at 322-323, an invasion by one hospital district
of another district results in the loss of local accountability.
However, there is no “plain, speedy, adequate” way to remedy
such loss of local control, other than by a Writ of Prohibition. It is
clear that the Court properly determined that requiring United
General to wait until it suffers and demonstrates substantial injury
from Skagit Valley Hospital’s unlawful invasion in order to seek
an injunction, does not provide a plain, speedy and adequate
remedy,

Skagit Valley Hospital cites Spokane v, Local No. 1553, 76

Wn. App. 765, 888 P.2d 735 (1995) for the proposition that a writ

of prohibition should not issue if an injunction provides an

available remedy. In the Local No. 1553 case, the City sought a
writ of prohibition against a threatened employee strike on the
grounds that a public employee strike is illegal. The Court held
that while a public employee strike is unlawful, it involves private
action and does not implicate a public action in excess of lawful

“jurisdiction” and, therefore, a writ of prohibition directed against
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a private individual will not lie. Since there is no private action in

the current case, Local No. 1553 is not applicable.

1. CONCLUSION

Considering the Wagshington public hospital statutory
provisions and well-settled municipal law in Washington, it is clear
that the Superior Court correctly concluded that Skagit Valley
Hospital has unlawfully invaded the territorial boundaries of
United General and is illegally operating therein. The Superior
Court did not abuse its discretion in determining that Unifed
General did not have another plain, speedy and adequate remedy in
the ordinary course of legal proceedings, Thus, issuance of the
Writ was appropriate.

However, the Stay included in the Superior Court’s
decision temporarily makes lawful that which the legislature has
not authorized, i.e. the operations of Skagit Valley Hospital within
United General’s territorial boundaries. United General submits
that the Court should expeditiously affirm the Superior Court and
lift the stay.

IV. APPENDIX
The following portions of the record below are relevant to

the Court’s decision on United General’s Motion on the Merits
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and are attached hereto for the convenience of the Court in its
review,
A) Clerk’s Papers (“CP”):
1) Findings of Fact, Conclusions of Law

Judgment and Stay
(CP 720-753)

2) Portion of Exhibit “B” to Affidavit of Greg
Reed in Support of Motion for Order
to Show Cause
(CP 469-470)

B) Report of Proceedings:

1) Verbatim Report of Proceedings Reporter’s
Transcript of Oral Opinion of the Court
October 24,2011 (“RP”)

C) Additional Authority:

Copies of the following authorities are provided to assist
the Court in determining whether or not to grant this Motion:
(1) RCW 70.44.060;
(2) Washington AGO 1988; No. 15; and
(3) Final Bill Report (ESHB2264) C2741.97
A
Respectfully submitted ‘t’ir:,i&%é: day of June, 2012.
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Attorneys for Respondent, Skagit County Public
Hospital Dist. No. 304, d/b/a United General Hospital
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of this document with the Supreme Court; and mailed, postage
prepaid thereon, via regular U.S. Mail, a copy of this document to
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. A SUPERIOR COURT OF WASH]N GTON FOR SKAGIT COUNTY
.A _ SKAGIT COUNTY PUBLIC HOSPITAL )
+ &1 DISTRICT NO. 304, dbaUmted General - ) .
L Hosp1tal ) . No. 11-2-00816-1
9 . ") (CONSOLIDATED)
L -.Plaintif.f,' ) S
- Vs - )~ FINDINGS OF FACT,
1 : . - ) CONCLUSIONS OF LAW,
- SKAGIT COUNTY PUBLIC HOSPITAL: ) JUDGMENT AND STAY
12 1l DISTRICT NO. 1 and the BOARD OF ) ' :
: .COMMISSIONERS THEREOF, dba Skagit )
S 13 Valley Hospltal )
w14 Defendant,. )
15 % j
' y Dr. TEACKLEW MART]N et al )
16 Y
' Plamtlffs )
17 _ B
o vs. )
"Il SKAGIT COUNTY PUBLIC HOSPITAL )
19 ||' DISTRICT NO. 304 dba UNITED - )
LS \GENERAIJ HOSPITAL ‘ AL L e ,...f.e..u..).,“
96 = —
' . Defendant. )
21 ' L )
22 This met-ter having come on for hearing and - the Court having cen'sidered the |
23 'pleadmgs memoranda and declaratlons on ﬁle and havmg heard argument of counsel the
24 ' :
_ : Court hereby makes the following Fmdmgs of Fact Conclusmns of Law and enters the
250 o
y foll_owmg Judgment ‘and stay:
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I FINDINGS OI‘ FACT

~l.1 Sl{ag1t County Pubhc Hosp1tal District No. 1 dba Skag1t Valley Hospltal '
‘(“SVH”) is a Washmgton rnunlclpal corporation and pubhc hosp1tal d1str10t orgamzed

under Chapter 70.44 RCW The Jurlsd1ct10nal boundary of. SVH encompasses the maj or1ty.

of the C1ty of Mount Vernon and areas southvvest of the City of Burhngton

12- B Skaglt County Pubhc Hospltal Dlstnct No 304, dba United General Hosprtal ' |
: (“Umted General”) is a Washlngton mumc1pal corporat1on and pubhc hosp1ta1 distnct A.
_ orgamzed under Chapter 70 44 RCW The Junsd1ct10nal boundary of Umted General :
_encompasses the C1t1es of Sedro Woolley, Burhngton areas ‘west to and 1nclud1ng the:
- towns BayV1ew Sam1sh Island Bow and Alger and areas mcludlng an eastern portron of

RIS -
- the C1ty of Mouint Vernon and extendmg east to melude the townshrps of Lyman Harmlton

Concrete Marblemount and Rockport

" 1.'3 4 Umted General owns -certain real property, located W1th1n its Jurtsd1ct1onal

o boundarles with a. phys1cal address: of 1990 Hosp1tal Dnve Sedro Woolley, WA 98284.
15 |l Subject to'a long term ground lease a commerc1al office bu1ld1ng (the “Pavrhon”) has been :
oonstructed on that property The Pav1hon was developed as a condomunurn and Skagtt 1
Valley Medlcal Center Ino P.S., a multi- speo1alty phys101an group acqulred Unit 2 of the |

’Pav1l1on n October 2007

14 Pursuant to an _“Integra‘uon Agreement” dated Apnl 30, 2010 (the

“Integratlon Agreernent”) SVH has entered 1nto arrangements w1th Skagit Valley Medrcal

Center to acqu1re all or substantlally all of the med1cal group s assets and hire most of its
employees 1nclud1ng physunans The assets SVH acqulred in the merger mcluded Pav1hon

Condormmum Unit 2.

| 1.50 - On May 27, 2010 the Board of Commrsswners of United General adopted

Resolut1on No. 2010 23 whlch spec1ﬁcally den1ed SVH’s request to prov1de healthcare

‘ ANDERSON HUNTER LAW FIRM, P.S.
FINDD\IG’S OF FACT CONCLUSIONS OF LA_W . . : 2767 COLBY AVENUE, SUITE 1001, P.O. BOX 539.?
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se_rvices' inside. United ‘General’s jurlsdictional boundaries following the SVH/SVMC

l7 ’ SVH has stated that it 1ntends to appeal this. Court S Judgment set. forth

1. 8 Implementatlon of th1s Court s Judgment prior to resolutlon of such anc|

26

1
'.. 2 | erger. B _
, 3: .. o 1 6 . On July »17 -'201(.)' SVH }enteredv into contracts of employment \yhereby it is
4 | '.now employlng four full time and three part tlme health care. prov1ders who were. formerly-._ |
) 5 ‘employed by Skaglt Valley Medical Center at Pavilion Umt 2, In the scope and course of |
6 therr current employment by SVH, those health care. prov1ders have contmued to provrdely} ‘
.. 7 ahealth care serv1ces at Pav1110n Condomlmum Umt 2 | |
8! |
o 9'.- Ahe‘low.
10 |
1‘1: .appeal if any, Would d1srupt ‘the health care prov1ded to patrents by the health care .'j
_ 1 2 1 provrders at PaV1l1on Umt 2, | |
> 13 | I CONCLUSIONS OF LAW »
/ 14 : 2. 1 'b Two condltlons nust be met to grant the writ of proh1b1t1on (1) the party to
15 | Whom the writ 1s dlrected must be acting Wlthout or m excess of 1ts Junsd1ct10n and (2) a
_ 1.6< | there must be an absence of plam speedy, and adequate remedy in the course of legal
N 17 procedure The Wr1t may be. 1ssued Where 1t appears the person to whom it 1s d1rected is .
18 || about to act in excess of h1s or her Jurlsdlctlon See Brower V. Charles 82 Wn App 53
19 _914P 2d 1202 (1996) | | | |
21 ’ proh1b1t1on has been met. 1.e., there 1s no plam‘ speedy and adequate remedy avarlable m
B z “the course of legal procedure | |
'2'4 23 . - The Pav1hon 1s a health care fac1l1ty within the definition of the statute (Ch
25 || 70.44 RCW). |
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24 The health care providers employed by: SVH who work at t.he'Pa:vil'ion,

| either ~on a full-time or partatimérbéxsié*are pro-viding health*care‘services within the -United

General hosp1ta1 dlstrtct boundarles and accordmgly, SVH i 1s prov1d1ng health care services -

w1th the Umted General d1stnct boundanes

: ) 25 Both SVH and Umted are hospttal dlstncts that are estabhshed pursuant to_

: RCW 7. 44 Each is'a mu;mmpal corporatlon Each are estabhshed as rural hospttal dlstncts :
_.w1th deﬁned geographlc boundanes Each has the power to rnamtam health care fac111tles

Each has the power to pr0V1de health care serv1ces And Wlthm thelr respectlve d1stncts as:

mumc1pal,‘corporat1ons, the_y are able to levy' taxes, exercise po'wer of imminent domaln,

'they'lla're rnanaged by a board of commis_,"sione're that are elected by the reeidente" of the
" .'r'espectilve‘. dietri'ctsl -

: 2.6 ' Pnbhc Hospltal chstncts’are ina d1fferent category than pnvate corporations. :
- The law rs umversat that mum01pa1 corporatlons may exercisé only those powers Wthh are

B expressly_ grant‘ed or 1mp11ed in the enabhng statutes,

27 Rev1ew1ng the statute creatmg pubhc hospttal d1strlcts in its ent1rety, this

Court concludes that one rural hospltal district may not invade the geographlc hrmts of

boundaries of the invaded district, without first obtaining the other district’s permission
|| and/or consent. -
28 _ To' allow one district to operate in another district without such an agreement

would vitiate the entire purpose of the statute cre'atin_g" public hospitall district, for the

* ANDERSON HUNTER LAW FIRM, P.S. -
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W

reasons that are stated in AGO 1988 No. 15, as well as ln the AZderWood Water District vs. |

| _Pope & Talbot, 62 W, 2d 319,382 P. 2d 639 (1963).

2.9 The law is that one hospltal dlstnct cannot invade another hosp1tal district’s

geographic boundarles ‘without- first obta1n1ng permrssron_ or’ consent and United has .th Sk '

granted such p‘ermission or consent'

2 10 The Court hereby adopts and 1ncorporates by reference the analysm and
‘ concluswns from the Oral Oplmon of the Court dated September 12 2011 as set forth 1n _

.Reporter ] Transcrlpt of same attached hereto as Exh1b1t “A 7.

h 2.11 ', Based upon the foregomg Flndmgs of Fact and Conclusmns of Law, the

: Court Wlll grant the Wrrt of Proh1b1t10n proh1b1t1ng Skagrt Valley Hospital Drstrlct from’ |

,operatrng health care fac1ht1es or p_rovrdrng health care services within the geographm A

boundaries of the United General‘Hospital .Dis'trict. .

III .IUDGMENT

IT IS ORDERED ADJUDGED AND DECREED AS FOLLOWS Judgment be..
*and is hereby entered n favor of Umted General and a Wr1t of Proh1b1t10n 1s to be 1ssued |
- 4d1rected to Defendant Skagrt Valley Hosprtal and said Defendant Skaglt Valley Hosprtal is

19 - 'hereby ORDERED to cease, de31st and refrarn from operatmg health care fa0111tles or" '

. 20 ooy ® e oo aduibran sy,
21

22

23"

25

SRR NRRE eI:Vléé'S Wl‘tl:HHL el el e e R T s

1nc1ud1ng but not limited to provrdmg health care serv1ces through its employed health care

provrders at the premises referenced to herem as the Pav1hon (1990 Hospltal Dnve Sedro—
Woolley, WA). |
S IV.STAY -

E 'IT IS FURTHER ORDERED that the effective date of this Writ shall be stayed until

such tlme as the Court of Appeals (or the Supreme Court should d1rect rev1eW be sought

* ANDERSON HUNTER LAW FIRM, P.S.

FINDINGS OF FACT CONCLUSIONS OF LAW: . 2707 COLBY AVENUE, SUITE 1001, P.O. BOX 5397
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- and granted) issues 1ts dec131on and mandate (or until such other t1me as. may be dlrected by
" the Appellate Court), or untll the exp1rat1on of the tlme for appeal 1f 1o tlmely appeal is

i taken

T IS FURTHER ORDERED that wh11e the stay is in effect “there shall be no'

_'_Afurther expans1on of Defendant Skag1t Valley Hospltal s health care serv1ces or operatlons
|| = either in terms of the number of health care prov1ders or- the type quant1ty or qual1ty of A

.'-health care services prov1ded - w1th1n the boundanes of Umted General’s hospltal dlstnet

| 'who are currently provrdmg serv1ces W1th1n the boundaries of Umted General (set forthon 7|
.i'EXhlbl'[ “B”) should cease to prov1de such services (through attnt10n relocat1on or sm'nlar- '

) change of praet1ce) those health care personnel shall not be replaced (temporary coverage ‘

for absences due to 1llness-, bereavement, matermty/patermty leave, professlonal educat1on

or vacat1on W111 be allowed).

The above is & Fmal Judgment on all clalms of Umted General as agamst SVH in

- _--A-Further—-to the- extent that~any of Skaglt Valley Hospltal’—s health care- health—care—prewders—- e e e

15 } - the w1thln actlon pursuant to RAP 2.2 (a) (1). . -
6| DONE IN OPEN COURT this _ . dayof /-)m/ 2011,
18
19
20" || Presented by:
21 || ANDERSON HUNTER LAW FIRMP.S.
22
23 @bpher T. Knapp,% #19954
'24 ‘Attorneys for Plaintiff; United General Hospital ’
25
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Approved as to form Totce of presentatlon walved

GARVEY SCHUBERT BARER

By
‘Roger Ld%ﬂfnan WSBA #18643,

Attorneys for Defendant Skaglt Valley Hospltal
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‘IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

’ IN AND FOR THE COUNTY OF SKAGIT

 SKAGIT COUNTY PUBLIC
HOSPITAL DISTRICT 304,

P1a1nt1ff

VS,

SKAGIT COUNTY PUBLIC ~
HOSPITAL DISTRICT 1, et al.,

Defendants

REPORTER'S TRANSCRIPT

' Causé No. 11-2-00816-1.

' ORAL OPINION OF THE COURT

THE HONORABLE RONALD ‘L. CASTLEBERRY
_ Department No. 9
- Snohomi sh County Courthouse .
September 12, 2011.

"APPEARANCES

. For the Plaintiff:

1For'theiDefendants:’

For the Doctors:

CHRISTOPHER KNAPP
DOUGLAS FERGUSON -
Attorneys at Law

ROGER HILLMAN
BRAD FURLONG

Attorneys at Law

MICHAEL SUBIT
Attorney at Law.
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EVERETT WASHINGTON MONDAY SEPTEMBER 12 2011

AFTERNOON SESSION
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' THEACOURT Let S prooeed on the other matter

TA11 right Good afternoon We re ready to proceed

A‘First T want to thank a11 counseT for the1r profess1ona1

Tmannery1n wh1chha11 of you have approached‘thjs'case;Enotg

on1y tnhterms, at least that‘I*maawaréfof, in terms.of

_your conduct toWards each'other' but toWards the COurt.3 I

a]so want to commend you for the br1ef1ng and the-

o arguments that were prov1ded to the court I found them

to be most 1nterest1ng and 1ns1ghtfu1

Obv1ousTy I ve had a chance to rev1ew all of the

_matertaTs, the memorandums and the records and files

herein For conven1ence I'm going. to refer to the Skag1t

4County Pub11c Hosp1ta1 D1str1ct No 304 as: the Un1ted
',Genera] Hosp1ta1 and I 'm going to refer to Skag1t County
<Pub1ic HospitaT'DTstr1ct No. .1 ‘as Skag1t Va11ey Hosp1ta1

Skag1t Va11ey operates its hosp1ta1 d1str1ct pr1mar11y ‘

1n the Mount Vernon area whereas the Un1ted Genera1

__Hosp1ta1 operates pr1mar11y.1n SedrovWOOTTey. Both are-

established pursuant to the statute aS‘ruraT‘heaTthA
distrjots,-' |

Obviously the memorandums that have been filed go'into‘
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f:::> 't1t : an extensive-reojtatton of thejhistory of the hospital
2 | | .distrﬁotejand,thetr tnvoTvement'With'theAentttthnown'as
T 3? - . Skagit Va1jey MediCaT Center: I'm not go1ng to go into a
4 :h ‘deta11ed reV1ew of that but obv1ous1y for purposes of
;5-“: '”adopt1ng any sort of f1nd1ngs of facts or coriclusions of - |ot:4s -
6‘ : law, I wou]d obv1ous1y adopt appropr1ate facts from those |
7 :-memorandums | A - |
- 8 L | Suffice 1t to say, somet1me 1n Ju1y Skag1t Va11ey
{9}“.#>Hosp1t31 acqu1red-the-asset3'of an-ex1st1ng profess1ona1:
" 10 'Vf%oorporat1on referred to as the Skag1t Va11ey Med1ca1 r., oﬁ%s
'h' | ﬁ1t~ f Center " The Skag1t Valley Med1ca1 Center had ' a number of
o | : 12J : d1fferent hea1th care prov1ders that h1stor1ca11y had been
'/Hfji A13- | 'hav1ng pr1v11eges at both hosp1ta1s and. they had referred‘
/ 1‘14dt‘l pat1ents to both hosp1ta1s “As a resu1t of aoqu1s1t10n
15 :- those hea]th care prov1ders of the Skag1t Va11ey Med1ca1 - 0“50;
16 '; Center-became employees of the Skag1t Va11ey Hosp1ta1
_'17 ; : Skag1t Va11ey a]so acqu1red the jeases or sub1eases of
18.>~ »'the var1ous c11n1cs that had been prev1ous1y operated by
.‘19 | ” the med1ca1 center One of those clinics, and.only one,
20 is 1ooated apparent1yvacross the.street from the United 01:50
2t ' Genera1 Hosptta] and_is_obvioUS1y within the United T
22 | Genera1 Hosbita] District.
23- I've been 1nformed that approx1mate1y four of the\
24|  health care prov1ders who work at that c11n1c do so onla
_25 : fu11-t1meﬁbas1s and there is approximately three others "'dnst
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who work there on a part-time basis. The clinic has in

h these prOCeedingsbbeenfreferred to as the Pav11ion; and I

may use that termlthroughout”the oral decision.

'United Genera1 asserts that'now~that'these'hea1th'care

,prov1ders are emp1oyees of Skag1t Va]]ey, the. referra1s
from those hea]th care prov1ders t6 United Genera1 have

'-.dec11ned And furthermore, Un1ted Genera1 asserts that
these hea1th care prov1ders w111 be 1oya1 to Skag1t Va]ley
to the detr1ment of Un1ted Genera] ’ Obv1ous1y United

'Genera1 asserts that th1s is a11 go1ng to be harmful - and

detr1menta1 to Un1ted General.

. Skag1t:Va11ey} on the other hand,_argues that this

- arrangement of these hea]th care providers s just a’

cont1nuat1on of the re1at1onsh1p that. had ex1sted Wh11e '
these hea1th ‘care prov1ders were emp1oyees of the med1ca1
center and that noth1ng has changed

Furthermore they assert that any,drop in the hospital

A referra1s is a product “of 1ndependent causes and in fact
their hospita1 Skag1t Va11ey, has suffered a greater
dec11ne in referrals for’ that same per1od of t1me as has%'-“

abeen suffered by Un1ted Genera1

Qu1te frank1y, that's about the only d1sputed fact

~ there is 1in thts‘who1e case‘of s1gn1f1cance7"8kag1t

Valley, and the physicians affected, argue that the

_granting of the writ of prohibition will ultimately harm
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the residents and of . the -United General distrtct.h‘Thosec

peopTe Will not receive the Same degree of care that they

have'hjstorioe11y receiyedhAiQuite frankly, if this were a

motion for'injunctive rejﬁeff the court ‘would belino11ned
_ to deny the mot1on unt11 at 1east a “full hear1ng cou]d be
had on those 1ssues As I say, they're hot1y d1sputed andf'h

ﬁth1s 1s not the forum 1n wh1ch I can decide as a matter of -

Taw whether Un1ted Genera1 is. correct or Skag1t Va11ey 1s
ggrrect. | |

-'However th1s is a mot1on .on a much more narrow bas1s

tUn1ted Genera1 seeks a wr1t of proh1b1t1on on the bas1s

:“that Skag1t Va11ey cannot 1ega11y prov1de med1ca1 services

or operate health care fac111t1es in Un1ted General' s

health care distr1ct W1thout-f1rst.obta1n1ng.the consent7

of United Genera1

The answer to that issue turns on ‘an .issue of 1aw and-

'_ehot on equqt1es, not-on4a ba1ano1ng-of harm Both s1des‘ﬂ
- have cited the Caee,of Spokane County v. AFSCE, found at .f

_76 Wn App. '7651 ahd~1t provides'a c1ear-history andi-“

def1n1t1on of- the wr1t of proh1b1t1on Quoting from :

'Page 768 W1thout using the o1tes it says as follows:
-."The common 1aw wr1t of proh1b1t1on is of ancient or1g1n

~The writ was one of the extraord1nary remedies, a coercive

writ issued by a COUrt of'1aw rather than equity. The

purpose of the common law writ is to restrain the exercise
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of unauthorized judicia]dortquasi judicial power. It does”'

" not app1y to acts of an’ execut1ve admﬁnﬁstratiVe{ or

1eg1s1at1ve nature

'- ”Washnngton has'a1So'enacted a statutory writ of

7.3'proh1b1t1on RCW 7.16.290. A~court“sApower Under'thet.
d»statutory writ are broader than under the common 1aw wr1tr A
:Under the statutory wr1t the act1ons of any tr1buna1
dcorporat1on board-or person whether they are aot1ng 1nlyi
.Jud1c1a1 1eg1s1at1ve, execut1ve or. adm1n1strat1ve' |
ucapac1ty, may be arrested 1f act1ng 1n excess of the15
-power Two cond1t1ons must be met to grant ‘the wr1t (1) '
jthe party to: whom the writ 1s d1rected must- be act1ng
.w1thout or in_excess’ of 1ts Jur1sd1ct1on and (2) there
"must be - an absence of p1a1n speedy, and adequate remedy“
~in the course of 1ega1 procedure The writ may-behissued';
'iwhere 1t appears the person to whom it is d1rected 1s

5about to ‘act in excess of . h1s or her ]ur1sd1ct1on "

More or ]ess the same th1ng is sa1d in the case of

‘Brower v. Char7es found at 82 Wn.App. 53. At Page 57

that’court'stated "Proh1b1t1on is a drast1c remedy and

may be 1ssued on1y where (1) a state actor is about to act'f
in excess of 1ts Jur1sd1ct1on and (2) the pet1t1oner does

'not_have a plain, speedy and adequate 1ega1 remedy

I want to address_the second prong first, and that is

the petitioner does not have a plain, speedy and adequate -
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remedy. The oases»are‘c1ear that if therelis another'

"'Tremédy"ava11ab1e that shou?d f1rst be used rather than
’”the writ of proh1b1t1on |

In: th1s case it may be argued that one shou1d seek the,ﬁ'

remedy of- 1n3unct1ve re11ef The problem with that.

":'approach is ‘that’ the defendant Skag1t Va11ey, vehement]y '

argues at th1s hear1ng and in its memorandum that there

-1s,no harm, there is no detr1ment and none can~be
*_lestabTTShed ‘And so if I were to deny the wr1t of ef‘
.proh1b1t1on and say, we11 you have ava11ab1e to you the
.-remedy of 1nJunct1ve re11ef 1t s a v1o1ous circle because-'

“then- when the 1n3unot1ve re11ef is sought the defendant

turns around and says, we11 there is no harm. ~That's

'hawhat th1s hear1ng is a11 about Youtoan't estab11sh‘harm:-
I you can t estab11sh harm, you can t get 1n]unot1on
‘And if they.oan.t get. in the 1n3unct1on¢nthen there-1s no
_4other.p1ajn,yadequate remedy°aVai1a5ﬁe to them. So it

seems to me the second prong of the requirement has been '

met:

The more fundamenta1 vex1ng 1ssue is whether Skag1t

'Va1]ey is act1ng in. access of its author1ty in operat1ng

the c11n1c at ‘the Pav;]jon-and us1ng-hea1th care,prov1ders

hwho are its emp1oyees 1ocated at the Pavi]ion"obviousTy_'

‘both of those within the health care d1str1ct of Un1ted

Genera1
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As 1nd1cated 1n terms of the argument of Counse1 I

‘“th1nk the f1rst questwon that needs to be answered is, s |
the.Pav111on a.heaTth care_fac111ty“and is the aot1v1ty of
- the héatthvcare provtoers.theretn:provﬁdingthea1th'oareol
seryioes?l_if;theyldonftAmeetlthte definﬁtion; obVious1y.f~

' game over,~no*writ Of'prohibition oan 1seue ~ But 1t doeS"

appear to th1s court that the Pav111on is a hea1th care

:fac111ty within the def1n1t1on of- the statute . It 1s even
fmore certa1n that the hea1th Care prov1ders emp]oyed by
npSkag1t Va]]ey who work at the Pav111on, ‘either on a.

'fu11 t1me or part time bas1s “are prov1d1ng hea]th care:pj

serv1ces w1th1n the Un1ted GeneraT Hospital D1strtct

- 8o then 1t comes down to the quest1on of can they

',Toperate w1th1n that d1str1ct w1thout the perm1ss1on of

Un1ted Genera17 Both Skag1t Va11ey and Un1ted are

hosp1ta1 d1str1cts that are estab11shed pursuant to RCW~

A7 44 Each are mun1c1pa1 oorporat1ons Each-are L

estab11shed as rura1 hea]th care d1str1cts w1th def1nedu”

'“geograph1c boundar1es anh have the power to ma1nta1n S

health care facilities. Each have the power to prov1de

health oare_servioee.f And w1th1n the1r respeot1ve -

~ districts as municipa1 oorporat1ons5_they are able to Tevy

taxes, exercise power of ‘imminent domain, they're managed

by a board of commissioners that are elected by the

residents . of the respective districts.
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Obv1ous1y they are 1n a different Category than s1mp1y
R prnvate~corporat1onsJ They have_the power, as I Ve sa1d

to Tevy taxes, imminent domain, election by-tﬁe'PEOP1e-

And'as'SUCh"the Taw'is uniyerSa1 that municipal =
corporat1ons may exero1se on1y those powers wh1ch are

express1y granted or- 1mp11ed 1n the enab11ng statutes

Now certa1n1y within the1r d1str1ct - as I ve sa1d thé“
-»:hea1th care prov1der is able to operate fac111t1es |
A°.prov1de hea1th Care serv1oes 'et cetera Can they operate
' outs1de of the1r d1str1ct? WeTT -as stated in the
.attorney genera1 'S op1n1on that has been’ c1ted by a11 |
lpart1es,‘they"mayvoperate outside of'the1r d1str1ct. RCW :
70..44.060 gives_the’authority'to“hospjta1jdistr1ets to .
operate outSide.its<boundarteS<When bnecessary to provide ~g1
:hosp1ta1 and - other heaTth care serv1ces for the res1dents

o of that d1str1ct "

It then goes on to say: “It may, if not to the

.detr1ment of its own d1str1ct res1dents provide-hea1th

care services. to other'res1dents outs1de'of its district.”

1 agree'W1th‘that opinion, that sub]ect to the

conditions~set fOrth’in the statute RCW 70. 44 does g1ve
| author1ty to hosp1ta1 d1str1cts to author1ze hosp1ta1

: tac111t1es'and prOVTde health care outside of its

d1str1ct

I agree w1th the argument ‘that has been put forth by
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.vcounse1 represent1ng the Skag1t Va11ey that the statute
:-does not express1y proh1b1t a d1Str1Ct from operat1ng :
yw1th1n the borders of another hosp1ta1 d1str1ct W1thout
"ff1rst obta1n1ng the perm1ss1on from that other hosp1ta1

'd1str1ct to so operate

: However in stat1ng that that does not end the.

.analysis' As the attorneys know the AG op1n1on that has
- .been c1ted goes on to Cono1ude that th1s 11m1tat1on to
4operate in’ another hosp1ta1 d1str1ct s boundar1es comes -
S not from RCW 70. 44 060 but rather from the genera1 ru1e
thhat there cannot be two municipal corporat1ons exerc1s1ngw

the same functions or sérvices in.the same terr1tory at

the same t1me

The attorney genera1 s op1n1on relies’ heav11y upon the

A7derwood water D7str7ct case: Like hosp1ta1-distr1cts,

"water o1str1ots have the author1ty pursuant to the

app11cab1e statute to prov1de water serv1ces outs1de of

”the1r d1str1cts But the real quest1on 1n that case came
as to whether the water d1str1ct cou1d 1nvade the

terr1tory of another water d1str1ot to serVe,thevresidents

of that: other water,district;._Aslis“the situation with

hhospitai-districts, there was no explicit or.stated

geographic ]1m1tations.on.the.water dtstrict’s invading

_ the district of another water district.

Neyerthe1ess, the Supreme Court found that a limitation
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of providing services tn another'diStriot’was 1prto1t in
‘the'statute I quote extenstve1y from the A1derwood
"case start1ng at Page 319 “The quest1on presented is
ur'whether a muntctpa1 water d1str1ct of th1s state can -
h d1rect1y furn1sh water to the 1nhab1tants of .an area.
"-1ocated outs1de the boundar1es of such d1str1ct but w1th1n '

futhe boundaries of another water dtstr1ct.

' '“AnAeasy solution to that‘oueStton cou]debe‘formuTated

by'mere1y3citing 'out of contEXt _some’ 1anguage from a -

‘as though 1t ex1sted in the vacuum For examp1e
portion of. RCW 57. 08 050 could be c1ted and’ emphas1zed A

- water d1str1ct may prov1de water serv1ces to property

owners outs1de the 11m1ts of the water d1str1ot -After

E parrot1ng the above quoted 1anguage we could mechan1ca11y:
: ‘conc1ude that water d1str1cts have the authortty to

dtstrwbute water to- 1nd1v1dua1s outs1de the boundar1es or '

the geograph1c 11m1ts of the d1str1ct .and that - since

.there.1s no geographnc or4other 11m1tations express1y‘oi
' imposed upon_that»authOrtty, ohe water distriet could

supp1yIWater to. property owhers,or persohs withihttheﬁ
hboundaries of another distriot; HoweYer; suchiaf

conclusion would sanction the rating of one water district

by another, which potentially might we]T 1ead to an

‘order1y and eoonomica11y we]1-pTanned deve1opment and
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| ut111zat1on of public water serv1ce in rap1d1y expand1ng

~:reswdent1a1 areas.

The court went on at Page'323'totstate::‘"it seems f

.fobvious after considering'the RCW in tts'entirety,fthat

»_'the 1eg1s1at1ve purpose in perm1tt1ng water: d1rects to.*

supp1y water outs1de of the1r d1str1ct was meant to extend

'_water serv1ces on1y to those 1nd1v1dua1s who were not

't5w1th1n the boundar1es of any - other water d1str1ct "

In»other words they 1ooked to the statute as a who]e '
to determ1ne the purpose beh1nd 1t
| In_my review of the health care.statute creating,the'

hospitaT districts in dits entirety,jthis oourt concTudes

_that one rural hospita] district -may not 1nvade'the

geograph1c 11m1ts of another hosp1ta1 d1str1ct w1thout
f1rst obta1n1ng the1r perm1ss1on and/or consent

To a11ow one district to operate 1n another d1str1ot

;w1thout suoh.an_agreement.woutd.v1t1ate.the ent1re purpose
of the statute-oreattng the distriots and it s for the
'esame reasons that are stated in the attorney genera] S
s op1n1on as well as in the A7derwood water D7str7ct oase
“d'It would essent1a11y mean that one d1str1ct cou]d open1y

-;compete with another d1str1ct w1th1n 1ts boundar1es And

that might. be very well and'good 1f-these-were private

hcorporat1ons in wh1ch Compet1t1on is encouraged But 1n -

terms- of pub11c hosp1ta1 districts, an’ ent1re1y d1fferent
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hospitals, particu1ar1y in rura1'areas is not K

22

,that district, compete with that district, and at;1east

approach has been taken by the 1egis1ature They ' ve

',_estab11shed these d1str1cts w1th immense power the. power

to tax, the power to. 1ssue bonds, the power of e1ect1ons

~In add1t1on, if one looks at the 1eg1s1at1ve h1story

3beh1nd the RCW 7.44.250, wh1oh‘dea1s with the ab1]1ty’to ”
‘ enter‘into-ﬁnterTocutory‘agreements.without'there'being‘au'
”:V1o1at1on of " the ant1trust 1aw -both the- Senate b111 and
~.'the House b111 had the fo11ow1ng 1anguage 1n terms of

B reports of “the oomm1ttees

. "Concerns have been expressed that pub11c hosp1ta1

A'd1str1cts are. suscept1b1e to ant1trust cha11enges if they e

enter into 1nter1ocutoryAagreements. Compet1t1on among

Al

1cost4effect1ve practica1 or des1rab1e 1n prov1dtng
liqua11ty hea1th Care to peop1e in these areas. ,It has been
hsuggested that-more 1nter1ocutory agreements betweentl
opub11c hosp1ta1 districts wou1d be- created 1f there was a

| c]ear statement in a statute encourag1ng these

agreements

It"s obv1ous that if one. were to take the approach of

:rSkag1t Valley, that as a matter of law we can - operate a
- health care fac111ty we can prov1de hea]th care: serv1ces
in a»ne1ghbor1ng_hosp1ta1.d1str1ct:w1thout gett1ng the1r

lpermission,41t'wou1dlmean that they could in fact invade
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it's th1s court's conc]us1on that that was not the purpose

"beh1nd th1s 1aw

. The purpose behind-it was'to'create separate hospital

'districts, and they can certa1n1y encourage cooperat1on

they can certa1n1y encourage agreements but. they cannot

1nvade the other s d1str1ct And as. I say, to do what

-'Skag1t Va11ey wants to do wou]d essent1a11y mean that they

' cou1d compete w1th 1mpun1ty aga1nst Un1ted Genera]

Now I recogn1ze that there may be perfect1y va11d

.arguments as’ to why th1s very 11m1ted encroachment shou]d

be a11owed to-rema1n 1n eX]stence,-and.that.s beenua

lknow;'we're‘on]y‘doihg‘that which htstorica11y;has been

7?:done.‘ We_don“t-mean'to do anything further

- Frankiy, I hope that both s1des wou]d be ab1e to craft

T:an agreement. that wou]d allow th1s to happen that wou1d A
| a11ow it to.extst on this 11mjtedgbas1s;‘ But, as'i |
Agtndicated at the~startoof:this deciston,‘this'decieion is
inot‘based upon‘ha]anoing:harms batancing equﬁttes. It is
'based upon an 1nterpretat1on of the 1aw And the 1aw is.
'that one hosp1ta1 d1str1ct cannot 1nvade the other

_ hosp1ta1 d1str1ct 'S geograph1c boundar1es w1thout f1rst

obta1n1ng perm1ss1on_or consent. " And when Skag1t_Va11ey

embarked.upon'its plan, it knew that it .was engaging_ingan

action that was going to be met with some resistance prior
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~ to going 1nto that p]an

Therefore absent such an agreement it would be the =

~ ruling of'the,court that the court will grant the writ ef '

prohibition prbhibiting Skagit Va11ey from operating

hea1th care fac111t1es or: prov1d1ng hea1th care serv1ces -
‘,;w1th1n the geograph1c 11m1ts of the Un1ted Genera]

evHosp1ta1 District.

As to the~doctore'”1awsu1t, again,;for thehmost part”-

 the facts in‘that;baSe.areAnetftn'diepqte;A In it was

~ either Méy or'AprTT?’bUt I beTieve 1tIWas Méy{-Uhftéd'

Genera1 voted to term1nate the med1ca1 staff pr1v11eges of
approx1mate1y 36 hea1th care prov1ders so1e1y because

those health care prov1ders had'become,emp1oyees of Skagit

-Va11ey'HospitaT.pursuant to'this'acquisitien/merger

'tranSaction‘that has beenipreVTOUS1y deSoribed

Under that merger/acqu1s1t1on agreement Skag1t Va11ey

- acqu1red the c11n1cs of Skag1t Va11ey Medical Center
fMOSt Oflthose ¢1Jn1cs-wereslocated outside of the hospitatl

district of United Genera1,“0n1y‘one of them was within

the'geographic boundaries of the heepﬁta1 district of -
Un1ted Genera] and that'ié'the Pav1110n‘ As I ve a1ready

1nd1cated there were approx1mate1y four fu11 t1me health

'care providers and three part t1me health care prov1ders

at the Pav111on. But regardless of whether they were

within the district or without the district, United
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'Genera1 term1nated anyone who was. an emp1oyee of Skag1t

‘ Va11ey The on1y reason for the term1nat1on was the

emp]Oyment statds. ‘In fact, the 1etter-was sent out to

'a11 of the hea]th oare providers that.they could reapp1y~.

for pr1v11eges at Un1ted Genera1 1n the event that these

hea1th care prov1ders no 1onger were emp]oyed by another

pub11c hosp1ta1 d1str1ct

Many of the affected hea]th care prov1ders have f11edi‘g
'aff1dav1ts in oppos1t1on to the1r pr1v11eges be1ng
1term1nated One in part1cu1ar Dr Mark had had _}:» L

pr1v11eges at Un1ted Genera1 Hosp1ta1 since 1995 At one

ttme he' d beenAthe chief of staff-of medwctne-at United

hGenera1' H1s unrebutted test1mony 1s that the cr1ter1a of
:the credent1a1s po11cy committee was that the on1y | |
Acr1ter1a that ever was used 1n an accred1tat1on dec1s1on

' was thatvof the competencyAand the profeSSTona1vconduct of'
'the individual under quest1on The empTOyer" |

o identification of the prov1der was never’ 11sted among ‘the

cr1ter1a of relevant 1esues for accred1tat10n.

‘United Genera1 doesn't'disputeAany of this, ARather;

United Genera1 asSerts‘that 1t ‘had the‘Unfettered right tof"
: -term1nate the pr1v11eges on the basis. of an 1nd1v1dua1 ]

: emp1oyment by Skag1t Va11ey and po1nts to the fact that d

these decisions of~accred1tat1on are reviewed on the basis

- of ‘whether orfnot'the-decisﬁon_was arbitrary and
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~capricious. » . |
The doctors assert that RCW 7 71, 030(1) provides a new

express statutory remedy for hea1th care prov1ders whose

pr1v11eges are term1nated.for reasons other than

competence or'professtona1~gua11fication}~ In its argument_

before ‘this court, and'at Page 3 of 1tsfrepTy memorandUm |

' counse] for the doctors adm1t that pr1or to th1s statute
 those- depr1ved of pr1v11eges had to meet the arb1trary,

icapr1c1ous test An. order to overcome an adverse dec1s1on

As I ve sa1d they assert now however, the statute

.changes the game and it g1ves the doctors a statutory-

r1ght to sue for dec1s1ons that are not made on the basis

~ of competence or profess1ona1 conduct It would be a new, :

1ndependent cause of act1on that wou]d a1most be of str1ct

, -11ab111ty'f In other words 1f you revoked the pr1v11eges

A :of a doctor for anyth1ng other than competence or

professnona1‘conducty the doctor has a cause of.action;.'I
donit-interpret;theAstatute'that'way.
The court .concludes that the statUte;does not TmpoSe‘

any new substant1a1.11ab11ﬁty for privﬁieged decisionsr

- The cases cited, Pérry V. RadoAcase, 155 Wn.App. 626, and

the Morgan v. 'PeaceHea7th Inc. '101 Wn . App. 750 ,. support

_the propos1t1on that th1s statute is one that addresses

.the 11m1ts of the remedy in case of wrongfu] revocat1on of -

pr1v11eges. The:remedwes for wrongful revocat1on of
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privileges oradentaTbe prtvtTeges are 11m1ted to

3‘1njunct1ve re11ef or Tost wages The statute does hot

'grant a new cause of act1on or create a new T1ab111ty

Quot1ng from Perry‘v Rado at Page 636 T"Dr Perry-

chaTTenges the act1ons of the profess1ona1 rev1ew body of
rheaTth care prov1ders at KMC -Further he concedes that
‘:the act1on was based on matters not reTated to the
_ competence or profess1ona1 conduct of a heaTth care -
v_}prov1der Accord1ngTy, h1s remedy is. T1m1ted to
'.1n3unct1ve re11ef or damages for TOSt wages '.Dr? Perry
tsought damages re1at1ng to breach of due process breach'-

n.fOf duties of good faith and fair dealing, breach of

contract, 'breach of»fiduciary duties "and decTaratory'

.reTtef These remed1es assoc1ated w1th these causes of
'act1on are outs1de the echus1ve T1st of remed1es as set
_forth in the statute Therefore Dr Perry cannot

' estab11sh a claim for these causes of act1on where reT1ef

can be granted The tr1aT court properTy concTuded
otherw1se and d1sm1ssed'these c1a1m3~under 12(b)(6).?'
Under the p1a1nt1ff doctors theory, Dr Perry woqu
have been awarded a ]udgment because he asserted that he
was f1red not for profess1ona1 conduct or competency, and

under the p1a1nt1ff s theory, under 7 71 under strict

: T1ab111ty, he woqu have won. In po1nt-of fact, his case .

was d1sm1ssed He got zip. The statute is cTearTy‘one of

ORAL OPINION OF THE COURT
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v11m1t1ng of remed1es

Noth1ng 1n the statute effects the standard of

arb1trary and capr1c1ous that has been used to overturn an B
adverse pr1v11ege dec1s1on : Now hav1ng sa1d that that
Jdoesn t necessarﬂ]y conc1ude the case 1nvo1v1ng the

Adoctorsnn

" I've- rev1ewed carefu]]y the cases that have been c1ted

h}for the arb1trary, capr1c1ous standard Of 1nterest is
‘ithe case 1n 1951 1nvo1V1ng the Group. Hea]th v. K7ng County
"Med7ca7»$ocyety;<'1n that case,<Group,Hea1th was ]USt'
' getting'started‘and they.Weren‘tiyery:popu1ar with the
”'Kind County Medtca] Soctety - Assa natter of fact ‘King
:_County Med1ca1 Soc1ety exc1uded any phys1c1an or hea]th'
'care provider who was in the1r view a contract type of
'phys1c1an and they 11sted a who1e bunch of reasons why '
-they didn' t th1nk they were of equa1 mer1t and they

_ den1ed the1r pr1v11eges

In fact when 1t went up to- the Supreme Court the

_ tSupreme Court found that the ‘denial of the pr1v11eges of
' ,the Group Hea1th prov1ders so1e1y on the bas1s that they

~were pract1c1ng contract med1c1ne was unreasonab1e and

arb1traryj

. Again, I'11 qUote, this is at Page 669: ™"Courts w111y:'
not by 1n]unct1on 1nterfere w1th the exercise of

d1scret1onary powers conferred by the state upon mun1c1pa1'
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: corporat1ons act1ng through the1r du1y pownted off1cers

: mere1y because such act1on may . be unw1se or a m1stake

”However where ‘the act of pub11c off1c1a1s are -

arb1trary, tyrann1ca1 or pred1cted upon a fundamenta]]y |

ﬂwrong bas1s, then courts may 1nterfere to. protect the

r1ghts of 1nd1v1dua1s

"Hav1ng regard to the f1nd1ngs prev1ous1y made and to

| the fact that we are concerned with a pub11c hosp1ta1 tt o
}1s our conc1us1on that the exc1us1on of appe]]ant .

'1_phys1c1ans from the staff of Renton Hosp1ta1 upon the so]e
"grounds that they are pract1c1ng contract med1c1ne in

B substant1a11y the manner now followed by appe11ants,,1s'

unreasonabTe arbitrary,‘caprictous, and*dﬁscriminatory "

: It seems to th1s court that as to-the pract1t1oners whof
‘are” emp1oyed or. work at the c11n1cs outs1de of Un1ted .
.”Genera1 s-Hosp1ta1 D1str1ct there is no good reason to"

deny them the1r credent1a13 or to deny them emp1oyment at -
Un1ted General . Hosp1ta1 It serves no purpose

| Now, and as to‘those 1ndty1dua1s,_the court wou1dfgrant',t.
a preliminary injunctton.._However,'aS'to the 1nd1v1dua1s.
mho work.at the Payi]ion, the.court wt]lydeny the.request .
ytor a pre1im1naryﬁ1njunction obviously for the reason that
iit'does make ad]ogtCaT difference, the>coUrt having |
>prevjous1yfconc1oded thatjone.district cannot work with».

within the district of another without that district's

_ ORAL OPINION OF THE COURT
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: ;Hosp1ta1 D1str1ct or 1f they were to term1nate the1r

14 |

consent;h'The dn1y way you_cah‘provide the hea]th~cahe ;;

»sehviees'is obvﬁous1y thhough'these.tndtvidua1s. tTo-a]1ow .

. these fndiVTdua1s to centinue to Work at the-Pav11ioh

: wou1d v1t1ate the wr1t of proh1b1t1on Thehefofe: 1tfts .
not arb1trary and capr1c1ous to make the dec1s1on that

‘ those emp]oyed at theAPav11an-w111 not. I'11 deny the’

~dinjunction. .

However aS'tofthose individua1s Aif they were to

re]ocate the1r pract1ce outs1de of the Un1ted GeheFa]

re1at1onsh1p W1th Skag1t Va11ey, there would be no reason--

. to revoke or to deny them their pr1v11eges

'So as to the request for pre11m1hary'1njunetion by the

- doctors, it w111_be granted as to those doctors who
f definite1y<wOrk outside of the district of Uhftethénefan,

: It will: be den1ed as to those who work within.

That s the summary of the court" s ora1 dec1s1on I

:expect counsel will write up an appropr1ate'order,Aahd

ithat will be up to'you;:Mr};Khapb.

MR. KNAPP: . Yes, Your Hohor; I_appheoiate that.  I'11

go ahead and order the written transcript because it's

ebviods1y a very detailed oral ruling.
" THE COURT: Ifm‘Surelmy court‘reporter'w111.be happy.
Mr. Hillman.

MR. HILLMAN: Yes. ~Can I then assume that the
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- effective date of. your deciston with the regard to the

Coowrit of proh1b1t1on will not be unt11 an order 1s s1gned7

~THE COURT: That s correct Now I'm also operat1ng

under the prem1se that at 1east until- I s1gn that wr1t of

1-proh1b1t1on, nobody s go1ng to do anyth1ng Now 1t“s.‘_~’
‘frbeen my 1mpress1on at Teast that- everyone was operat1ng

l:a'under some sort of Tack of a better term -gent]emen»s

agreement“ that we were go1ng to ma1nta1n the status quo

rAnd it so it necessary, I wou]d requ1re the status quo to

vﬁ.remawn in effect by a11 part1es unt11 such t1me as the ﬂv

wr1t of proh1b1t1on is, actua]]y s1gned and - entered by ‘the
court. |
yMR.»HILLMAN:_,Woqu“Ydur Honor anticipate that the

effectivefdate of the prohtbitﬁon,Wou1d'then;be'the date

1 it was sﬁgned7 -The‘reason I'm:asking'ts We-haVe-an in
excess of 10 000 pat1ents ‘whose care is go1ng to be
‘!d1srupted, and some of whom get care. at the Pav111on in
fspecia1ttes not,read11y.ava11ab1e within D1str1ct-304, and'
) obyfousTyrourlbrimary concern’1s'continuity'of'care for:

- these people to not either have to go to.a different

doctor midstream- part1cu1ar1y if they ve been cared for

" for years, or. not to have go to. Mount Vernon or outs1de - -

THE'COURT:_ Let:me hear from Unjted Genera1 “in that
regard.

'MR}.FERGUSONﬁ ~I'm Doug. Ferguson, counsel for United

" ORAL OPINION OF THE COURT:
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Genera1

The Un1ted Genera] dec151on at ]east with regard‘to

".the pract1t1oners was contwngent on the court s ru11ng

: So 1t wou1dn t become effect1ve unt11 that date

Certa1n1y we can ta1k to the c11ent about work1ng it outf

::I don t th1nk we want to see - -

THE COURTJA Let me suggest th1s In aiT'fatrneSS[to

, everybody, what I would 11ke to see. from ‘you is, -nUmber”
h~yone can ‘we- work out an agreement -as to how th1s can be>

-done in an order]y fash1on7 v . |

| Number two if there TS not an:agreement. i wou1d'1tke"
‘to see from Skag1t Valley some sort of proposa] specﬁftc
"_proposa1 in terms of when can th1s go 1nto effect and be

‘1mp1emented in an- order1y fash1on And so I ‘don!t. want to ]
_ Just off the top of my head say, we11 yeah, I.]T grant |
. it, but the dev11 s in the deta11s |
.~ I'm certa1n1y amenab1e to some order]y trans1t1on Butf
-hav1ng sa1d that I don t want_to go any furtherq -1 mean;’

if . you came back and said, aWe11*-you know 1t s go1ng to

take us a year to go through these pat1ents I m1ght say

'that S unreasonab]e. If you were to say, we]] it's going -

| to be 60 days I don t know

So I don't want to get into that game at least at th1s
po1nt in t1me w1thout,hear1ng specifics,. but I mgamenab1e

to some sort of plan that would be Set-forth'in‘the‘order.
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MR. HILLMAN; WQUTH it be anticipafeditheh.thét when

Mr. Knapp énd_Mf. FergUson~preparé'theirﬁorder,”itAbe-.

- noted for presentation, and that prior to that time we

WOu1d_hdnor Your, Honor‘s request.for a‘blan;ménd'a1so_1f_

we were to make any motions directed towards a stay, we.

‘would do so at that time as well? .

‘A'THE,COURT: That's correct. It‘sla'tWO~parfAthﬁng,

Numbéf one,_één you work_outvan'agreemént as to the
' Afﬁmp1eméntation?"ifﬂybu can andﬂit.cah:be 1ncorpdratéd o

‘1htolthe writ, that“s'fineﬂ;’

'ANumbér'tWo, if you can't work;out'annimp1eméntatfon

.,agreément,"l‘cértain1y:Want one presented, be able to hear
a response from them, et cetera. Then fhe:othef issue is

of.cbursénany request for a stay if in the-eyenf youfWént"

to take an ébpea].' I'17 take that up:at‘that_time5a$

. well,

MR. HILLMAN:_ Thank’you; Your ‘Honor . o
MR.-SUBIT: I think you just addressed.the concern

aboufttheiseven people, and so it souhdé 1ike rather than

R tEOUb1e_the_court any further, we can work ‘that detail out
' as part df the larger discussions. .So I'dbn*t.think.l'

have'anything fdrfher.

THE COURT: Anything else? Thank you all very.muchﬂT

‘Court will be 1in recess.

:'(PrOCeedings concluded.) -
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Pavilion Providers

Exhibit B

| Dr.‘A Mary Ann Hink, Internal Med_ierne A
‘ Dr Peggy Bissel_l,.lntem'al M_edicine

Dr. Teackle Martin, Internal Medicine

- _ 'Dr cho Romar, Intemal Medlcme .
' Sarah Evans ARNP Internal Medlcme :
. Dr. Lmda Bertram Optometry o
R Chrls Schaffner PharmD Pharmacy o

» Dr Jeffrey Feld, Cardlology/Rotatmg

Dr. Oscar aneno Cardlology/Rotatmg

. Dr. Brad Berg, Ped_latrl,es/ Rotatmg
Dr. Royveha‘l?usateri-,, Pediatrics/Rotating

Dr. D‘avid" Bruce, P_bdiatry/ Rofatin‘g

" SEA_DOCS:1025058.1 = -

. Kevin Bingham, RpH, Pharmacy/Rotating S
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APPENDIX A (2)

~ Portion of Exhibit “B” to Affidavit of Greg Reed in Support of
Motion for Order to Show Cause



SKAGIT VALLEY HOSPITAL
PROVIDER EMPLOYM_ENT AGREEMENT

THIS PROVIDER EMPLOYMENT AGREEMENT (the “Agreement”) is made

. .between Public Hospital District No. 1, Skagit County, Washington d/b/a Skagit Valley Hosp1tal
o _.(“Employer”) a Washmgton public. hospltal drstnct and Teackle W. Mar tln, M.D.
_ A(“Plonder”)

1 . Emp_loyment Employer hereby employs Provider and Provider hereby

‘ 'accepts employment, upon the terms and conditions hereinafter set forth. - At all times, Provrder
" must-(2) maintain an unrestricted license to practice medicine (or, as to mid-level providers, an
- unrestricted license to practice within the appropnaie mrd-level class1ficat10n) in Washington

- State, unless otherwise approved by Employer in writing; (b) if a physician, be board-certificd.or © .*

board-eligible in Provider’s specialty/subspecialty; asto mid-level providers, obtain and
maintain the appropriate credential or certification related to Providér’s profession © mamta.m :

.-" - those narcotics and controlled substances numbers and licenses customary for Provider’s .
; practrce (@) be approved by the Employer s insurance carrier and-covered under the Employer s
"2 insurance pohcres and (e) be credentlaled by all health plans with. whrch Employer currently

does busmess

Tenn Provider’s employment shall commence on J uly 1,2010 (the :
“Commencernent Date™). Provider’s employment is subJect to the prov1sro11s concernrng
iennmatron set for“rh in Section 11 below

- 30 -Work Requu‘ement

a. FTE and Day Worked Prov1der is requlred to Work in accor dance '

l." , W1th Employer’s “Provider Work Expectation” policy as set forth in the SVH Provider Policy
" Manual (see Section 3.C helow). Provider’s FTE status i 1s deemed part-tlme (0.67 FTE) as of
‘the Effectrve Date of this Agreement:-

b.  Work Change Reguest Prov1der may, with the concurring
1ecommendauon of the PGC defined in Section 3.c. below, request to change Provider’s FTE

status in accordance with applicable Employer pollc1es and procedures. A changed FTE status,

if approved, would be accompanied by a change in salary and employee benefits in accordance -
‘ W1th apphcable Employer policies and prooedures

- c - SVH Provider Policy Manual Employer pohcxes and procedures
as estabhshed and amended from time to time, are maintained in the SVH Provider Policy '

' ‘Marrual (the “Policy Manual®), acopy of which is given to Provider upon employment. The -

{DGS754795.D0C;8\14195.010009 }

PROVIDER EMPLOYMENT AGREEMENT o ‘ Page 1 of 12
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~ parties understand and acknowledge that said Policy Manual may be amended from time to time
( \ o phys.1c1an practice division on behalf of SVH and subject to Employer’s approval. " A current
. -copy of said Policy Manual is available electromcally and also in Employer’s human resources

-~ “office, and the above referenced “Work Expectation Polrcy” is included within the Policy 4
~Manual. Provider shall be responsible for routinely reviewing said Pohcy Manual in order to be o
- curlent with employee pol1c1es as estabhshed by Employer g

by action of the Physician Governance Commiittee (the “PGC”) which oversees SVH’s informal

' ,‘ 4. - Bﬂhng and Collectlon

Ca Plofessmnal Fees Except as otherwrse requlred by lawor .

‘ prevrously approved in ertmg, it is'expressly understood and agreed that all revenues, fees, and

accounts receivable arising from Provider’s practice, at any location whatsoever; including,

- . without limit, all charges for services performed by Provider as part of the customary practice in |

- the'diagnosis or treatment of patients, all charges for Provider’s services related to Provider's
~“medical expertise (such as honorariums, teaching stipends and committee service stipends), all
o charges for ancillary services, and all receipts by Provider of remuneration for all of the above

services (collectively “Provider’s Professional Services™) are assigned to and are the property of .

' Employer e},cept as otherw1se descnbed in the Policy Manual

: 'b‘.‘ Blllmg and Collectmn Employer wﬂl be excluswely entltled to
and responmble for billing and collecting from patlents and third party payors for Provider’s

"' Professional Services, and will be entitled to retain for its account all such revenues collected. -

_ Employer shall also bill and collect from patlents and third party payors, charges fot ancrllary

* services which may include radiology services, injections, laboratory services, physiotherapy,

' dressmgs and supplies, services of support staff, and all other charges. Provider agrees to take

- all reasonable actions requested by Employer to assist in the collection of accounts feceivable for
- services provided by Provider, and Provider grants full right and authonty to Employer to collect ‘
- suoh revenues and to enfowe payment by all'legal means. '

e Assxgnment of Right to Bill. Tn the event third party payment

. 'programs require any services performed by Provider to be billed in the name or on behalf of
.. -Provider, Provider hereby appoints Employer or its designee as his or her agent, ‘and grants to
- Employer or its designee the right to bill on behalf of Provider for all services performed by

Provrder and to obtain a provider number on behalf of Provider to fac111tate such b1111ng

'd. - Fee Schedule. The schedule of fees and charces for all services

- Wlll be determmed by Employer. The schedule of fees and chatges will be maintained at
N Employe1 s practice ofﬁces and may be amended by Employer from tlme to time.

5. Compensatron .

a Base and Production-Based Compensatron For services rendered
by Prowder under this Agrecment, Employer agrees to pay Provider, and Provider agrees to
accept compensation pursuant to the full-production formula as set forth in the Policy Manual
now or as hereafter amended; provided, however, that if an Exhibit A is attached to this

Agreement and signed by the parties hereto, then the compensation provisions, and/or work -

{DGS7S4795.DOC;8\1419,5.010009\ }

' PROVIDER EMPLOYMENT AGREEMENT S ' . Page2o0f12

SKAGIT VALLEY HOSPITAL



APPENDIX B-1

Verbatim Report of Proceedings Reporter’s Transcript of Oral
Opinion of the Court (October 24, 2011)



®

10 |

12

13
147

15

174
18|

19 .

20

21 |
For the Doctors:
22 I

23
24

25

16l

IN THE SUPERIOR COURT OF THE. STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SKAGIT.

"SKAGIT COUNTY PUBLIC.
'HOSPITAL DISTRICT 304,

Plaintiff,
VsS.

SKAGIT COUNTY PUBLIC

- HOSPITAL DISTRICT 1, et al.,

Defendants.

Cause No. 11-2-00816-1

REPORTER'S- TRANSCRIPT
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ORAL OPINION OF THE COURT

THE HONORABLE RONALD L. CASTLEBERRY
Department No. 9
Snohomish County Courthouse
October 24, 2011

APPEARANCES

For the Plaintiff:

For the Defendants:

For the Intervenor SVMC:

CHRISTOPHER KNAPP
DOUGLAS FERGUSON
Attorneys at Law
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EVERETT, WASHINGTON, MONDAY, OCTOBER 24, 2011
AFTERNOON SESSION

--00000--

THE COURT: 1I'm ready to rule. I'm going to grant a
stay, but I want to empﬁasize~that in granting the stay I
don't mean to suggest at 511 that the court has somehow
either reconsidered its original decision or that it

doubts the validity of that decision. I don't want this

to be taken by either counsel or a reviewing court that,

~well, the court wasn't sure that'a writ should Tie here

and, therefore, it stayed its decision, maybe with some
self-doubt in mind. I don't haveAthose self-doubts. I
considered the decision at fhe time. I was convinced at
the time that a writ of prohibition was appropriate, and.
I'm still convinced that a writ of prbhibitionlis
appropriate.

Frankly, as to the entities themse1ves,,1'm.npt very‘

terribly sympathetic either as to SVH, the hospital, or

quite frankly, the doctors. I mean, when it comes down to

it, this was a business decision on their part. All of

them. They made a calculated business decision as to what

was going to be in their best self-interest. The doctors

found that it was a good deal to sell the entity that they

managed.” It was a good deal to sell their interest in the
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Pav11jons, and they made calculated decisions. They knew
there was going to be opposition. They hoped for the
best, but they made that and they loss. And part of doing
business is you make the calculations and sometimes you're
right, sometimes you're wrong.

So I'm not.terr151y sympathetic to this argument of,
well, oh, woe is us, if you do this to us, we're going to

suffer all of these consequences. I mean, this was not

~done in-a vacuum where they were unaware of all of the

parade of horribles that they now want to put before the

court, oh, don't do that to us, don't throw us into. the

' briar patch, gees, we need five years to be able to build

a building and all this other stuff. They're big people,
they knew what they were doing. So and, quite frankly, if

it were just that, I'd say, folks, go to the court of

appeals and try to persuade them to stay it.

I am sympathetic, however, to the people that didn't

have a voice in this whole thing, the patients of these

doctors and of United General, and I don't want them to be

harmed any more than. necessary. But at the same time, as
I was indicating to Mr. Hillman, wheh and if the court of-:
appeals affirms my decision, the ax is going to fall, and
I would hope that it would not be one of these things at
that point in time evérybody is going to say, well, what

do we do now with these 16,000 people? Are we going to be
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" faced with that same thing a yeaf from now? Everybody is

saying, oh, gees, I thought we were all going to be able

to work this out. Well, it's pretty apparent you're not

.going to be able to work it out.

So long way of saying that I am going to stay it. I do

think it should probably be stayed until the court of
appeals-has had an opportunity to review my»decision and
to rule on it. It shouldn't be stayed beyond that for the
reasons I've already stated. | |

This idea of, well, you. know, we're going to have to

-buy -a new piece of land, we're going to have to build our

own building, we're going to have to do all that, the

~impact's terrible, it's in a bad position, et cetera, I've

taken that.into consideration and,'quite frankly, I'm“just
not_buying it.

As I said, those WFre'decisiong you folks made at the
time you made the decision to make the merger. So to keep
putting it off I don't think is appropriate. But it does
seem to me it should be stayed until the court of appeais
has made its determination. So I will stay this decision,
the 1mp1émehtation of the writ of prohibition, .until such
tTme.aé the court of:appeals has had an opportunity to
review this matter and has had an opportunity to rule on
the matter.

As part of the stay, it will be the court's order that
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there would be no further expansion of the services other
than that which has already been identified, either in

terms of number of personnel, the type of treatment that's

being done, the equipment, the square footage, all of

that. No expansion either in terms of quality, quantity
or type.

Furthermore, it seems to me if in fact there is a

.reduction for .reasons unrelated to the court's ruling, for

instance, a doctor decides to leave, goes away, whatever,
that doctor is not replaced. That staff person is not
replaced. And the reason for that is I don't want this to
be perpetuated. It is an illegal activity. And the‘on]y
reason I'm doing it is because these doctors say, well,
you know, we have patients who are our patients and they
can't be going to other doctors, et cetera. We11,.1f
they're going'to go to another doctor, then they shouid be
géingvto another doctor of United General employment or
someone not affiliated with Skagit Valley emp1oyment{ and

to allow this repltacement type of thing wou1dv1n my

opinion be perpetuating an illegal activity for -no

particular good reason. I'm not talking about bbvious1y
staff individuals in terms of support staff and things of

that nature. I'm talking about the physicians and the,

what's the terminology, Tlicensed --

MR. HILLMAN: Health care providers.
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THE COURT: Yes, health care providers. Anyway, that
would be the ruling in that regard.
MR. HILLMAN: If Your Honor please, then, we will

prepare a new proposed order and submit it to Mr. Knapp

which includes the conditions that you set. I would also

submit our stipulated order dismissing the counterclaim.

THElCOURT: I'11 sign that order.

MR. KNAPP: Then there were a couple of housekeeping
issues -- ‘

THE COURT: 1In terms of the proposed findings of facts
and conclusions of law. Let me get those.

MR.’KNAPP: Your Honor, for what it's worth, United
General rea11§ only has objection to-a con1e of the .
findings that were proposed in Mr. Hillman's version. He

éssentja11y I think took most of our language and then .

added some.

THE COURT: I khow. There was the one in terms of the
court making a finding about the 16,000 --

MR. KNAPP: Correcf. That was Paragraph 1.7 in
Mr. Hillman's materials. I don't believe that was an
actual finding of the court. It wasn't feferenced 1n-the
court's oral decision. And while materials have been
submitted on the motion for stay related to that number of
patients, that was not somethihg that was part of the

record, at‘1east from my recollection, for purposes of the
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writ hearing. So we would ask that Paragraph 1.7 ‘in
Mr. Hillman's proposéd-findings be stricken.

And also 1;9,‘which talked about the relocation costing
$8-million and could not be completed, again, that was not
part of the record for the writ hearing and isn't material
to fhe issuance of the writ. So we would ask that that
not be included.

Then apart from those - -

THE COURT: Just a homent. Here's my feeling about
1.7, 1.8, 1.9. My feeling is essentially they shouldn't
be 1n¢1uded'jn)the findings of facts and conclusions of
law. My-dra1 decision I think adequately describes the
fact that for purposes of the writ of prohibition, the
court was not addressing the harm to the plaintiff. I
think 1.7, 1.8, 1.9, they all go to that issue. And I
understand why you wanted them in there, but I'm not going
to put them in there. I'11 give you'an A for effort.

MR. KNAPP: And then the only other matter would be
1noorpofat1ng today's ruling from the court in the
conclusions of law and I think that we can attempt to work
together --

THE COURT: Well, they also eliminate Paragraph 2.1 of

~the conclusions of Taw.

MR. KNAPP: Oh, correct.

THE COURT: It matters not to me in terms of the
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inclusion of that. I think it's kind of redundant as to
what my oral decision was. So I don't have a problem
eliminating 2.1.

MR. HILLMAN: By going to our 2.1, which is their 2.2,

you Kind of cut to the chase.

THE COURT: Certainly we always want to cut tb the
chasé, don't we, Mr. H111man?. So we'll eliminate the 2.1
as suggested in the United General's version. But I agree
with Mr. Knapp in terms of adding the language reference
the stay: So with those-modifiCations --

MR. -HILLMAN: I'guess the question then would be do you
want a separate order granting the motion for a stay that

would kind of dupiicate what's said --

THE COURT: I don't see .a need for a separate order for

a stay, as long as --

MR. HILLMAN: As long as Your Honor's granting of the
stay and the conditions you put on it are included ‘in
there. ‘

THE COURT: You can say it is'further ordered that this
matter be stayed pénding resolution at the court of
appeals.

MR. KNAPP: Yeah.

THE COURT: As long as it's 1nciudéd in that I don't
see the need for a separate order. J

MR. HILLMAN: We'll be able to resolve this. A point
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Mr. Furlong raised pending a decision by the court of
appeals. Let's assume_the court of appeals rules on
May 1st of next year, does it mean we're out May 2nd?

THE COURT: That will be up to the court of appeals
then. They can address that. Mr. Knapp, you may want to
put in the order when I say pending resolution by the
court of appeals, I do want it C1ear that it's up to the
court of appeals as to when that order‘becomes_effective.

I mean, I can't tell the court of appeals fhat; but I
can say'this stay termiﬁates as of the decision of the
court of appeals, unless further extended by order of the
court or by order of the court of appeals.

MR. FERGUSON: May I make a suggestion? What about
tying it to the 1ssuahce of the mahdate of the court of
abpea]s?_ |

THE COURT: It should be the mandate, that's clear. I

think what Mr. Hillman is saying, you know, as of that day

then is everybody out? And I think it depends on what the
court of appeals says. |

MR. HILLMAN: The parties have talked about this enough
that I don't think they're going to show up the next day
and say'why are you still here, but you never know. If we
put in Tanguage pending a ru11ng'by the court of appeals,
and should they rule -

THE COURT: Yeah.
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MR. HILLMAN: I'm sure'we can work that out.

MR. FERGUSON: Just to clean everything up, as to the

matter of findings of fact on the preliminary injunction,

we didn't have any objections on that.

We're just going

to make some small rescissions based today to incorporate,

as I said to the court, hold the privilege of the seven as

long as the stay is in effect.

- FTHE COURT: Okay.

MR. FERGUSON: Thank you, Your Honor.

THE COURT: Thank you all very much.

(Proceedings concluded.)

coLLoQuy
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RCW 70.44.060
Powers and duties.

All public hospital districts organized under the provisions of this chapter shall have power:

(1) To make a survey of existing hospital and other health care facilities within and without
such district.

(2) To construct, condemn and purchase, purchase, acquire, lease, add to, maintain,
operate, develop and regulate, sell and convey all lands, property, property rights,
equipment, hospital and other health care facilities and systems for the maintenance of
hospitals, buildings, structures, and any and all other facilities, and to exercise the right of
eminent domain to effectuate the foregoing purposes or for the acquisition and damaging of
the same or property of any kind appurtenant thereto, and such right of eminent domain shall
be exercised and instituted pursuant to a resolution of the commission and conducted in the
same manner and by the same procedure as in or may be provided by faw for the exercise of
the power of eminent-domain by incorporated cities and towns of the state of Washington in
the acquisition of property rights: PROVIDED, That no public hospital district shall have the

- right of eminent domain and the power of condemnation against any health care facility.

(3) To lease existing hospital and other health care facilities and equipment and/or other
property used in connection therewith, including ambulances, and to pay such rental therefor
as the commissioners shall deem proper; to provide hospital and other health care services
for residents of said district by facilities located outside the boundaries of said district, by
contract or in any other manner said commissioners may deem expedient or necessary
under the existing conditions; and said hospital district shall have the power to contract with
other communities, corporations, or individuals for the services provided by said hospital
district; and they may further receive in said hospitals and other health care facilities and
furnish proper and adequate services to all persons not residents of said district at such
reasonable and fair compensation as may be considered proper: PROVIDED, That it must at
all times.make adequate provision for the needs of the district and residents of said district
shall have prior rights to the available hospital and other health care faC|l|t|es of said district,
at rates set by the district commissioners.

(4) For the purpose aforesaid, it shall be lawful for any district so organized to take,
condemn and purchase, lease, or acquire, any and all property, and property rights, including

" state and county lands, for any of the purposes aforesaid, and any and all other facilities

necessary or convenient, and in connection with the construction, maintenance, and
operation of any such hospitals and other health care facilities, subject, however, to the
applicable limitations provided in subsection (2) of this section.

(b) To contract indebtedness or borrow money for corporate purposes on the credit of the
corporation or the revenues of the hospitals thereof, and the revenues of any other facilities
or-services that the district is or hereafter may be authorized by law to provide, and to issue
and sell: (a) Revenue bonds, revenue warrants, or other revenue obligations therefor payable
solely out of a special fund or funds into which the district may pledge such amount of the
revenues of the hospitals thereof, and the revenues of any other facilities or services that the
district is or hereafter may be authorized by law to provide, to pay the same as the
commissioners of the district may determine, such revenue bonds, warrants, or other
obligations to be issued and sold in the same manner and subject to the same provisions as
provided for the issuance of revenue bonds, warrants, or other obligations by cities or towns
under the municipal revenue bond act, chapter 35.41 RCW, as may hereafter be amended;
(b) general obligation bonds therefor in the manner and form as provided in RCW 70.44.110
and 70.44.130, as may hereafter be amended; or (c) interest-bearing warrants to be drawn
on a fund pending deposit in such fund of money sufficient to redeem such warrants and to
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, RCW 70.44.060: Powers and duties. Page 2 of 3

be issued and paid in such manner and upon such terms and conditions as the board of
commissioners may deem to be in the best interest of the district; and to assign or sell
hospital accounts receivable, and accounts receivable for the use of other facilities or
services that the district is or hereafter may be authorized by law to provide, for collection
with or without recourse. General obligation bonds shall be issued and sold in accordance
with chapter 39.46 RCW. Revenue bonds, revenue warrants, or other revenue obligations
may be issued and sold in accordance with chapter 39.46 RCW. In connection with the
issuance of bonds, a public hospital district is, in addition to its other powers, authorized to
grant a lien on any or all of its property, whether then owned or thereafter acquired, including
the revenues and receipts from the property, pursuant to a mortgage, deed of trust, security
agreement, or any other security instrument now or hereafter authorized by applicable law:
PROVIDED, That such bonds are issued in connection with a federal program providing
mortgage insurance, including but not limited to the mortgage insurance programs
administered by the United States department of housing and urban development pursuant
to sections 232, 241, and 242 of Title 1| of the national housing act, as amended.

(6) To raise revenue by the levy of an annual tax on all taxable property within such public
hospital district not to exceed fifty cents per thousand dollars of assessed value, and an
additional annual tax on all taxable property.within such public hospital district not to exceed
twenty-five cents per thousand dollars of assessed value, or such further amount as has
been or shall be authorized by a vote of the people. Although public hospita! districts are
authorized to impose two separate regular property tax levies, the levies shall be considered
to be a single levy for purposes of the limitation provided for in chapter 84.55 RCW. Public
hospital districts are authorized to levy such a general tax in excess. of their regular.property
taxes when authorized so to do at a special election conducted in accordance with and
subject to all of the reguirements of the Constitution and the laws of the state of Washington
now in force or hereafter enacted governing the limitation of tax levies. The said board of
district commissioners is authorized and empowered to call a special election for the purpose
of submitting to the qualified voters of the hospital district a proposition or propositions to levy
taxes in excess of its regular property taxes. The superintendent shall prepare a proposed
budget of the contemplated financial transactions for the ensuing year and file the same in-
the records of the:commission on or before the first day of November. Notice of the filing of
said proposed budget and the date and place of hearing on the same shall be published for
at least two consecutive weeks, at least one time each week, in a newspaper printed and of
general circulation in said county. On or before the fifteenth day of November the
commission shall hold a public hearing on said proposed budget at which any taxpayer may
appear and be heard against the whole or any part of the proposed budget. Upon the
conclusion of said hearing, the commission shall, by resolution, adopt the budget as finally
determined and fix the final amount of expenditures for the ensuing year. Taxes levied by the
commission shall be. certified to and-collected by the proper county officer of the county in
which such public hospital district is located in the same manner as is or may be provided by
law for the certification and collection of port district taxes. The commission is authorized,
prior to the receipt of taxes raised by levy, to borrow money or issue warrants of the district in
anticipation of the revenue to be derived by such district from the levy of taxes for the.
purpose of such district, and such warrants shall be redeemed from the first money available
from such taxes when collected, and such warrants shall not.exceed the anticipated
revenues of one year, and shall bear interest at a rate or rates as authorized by the
commission.

(7) To enter into any contract with the United States government or any state,’
municipality, or other hospital district, or any department of those governing bodies, for
carrying out any of the powers authorized by this chapter.

(8) To sue and be sued in any court of competent jurisdiction: PROVIDED, That all suits
against the public hospital district shall be brought in the county in which the public hospital
district is located.

(9) To pay actual necessary travel expenses and living expenses incurred while in travel
status for (a) qualified physicians or other health care practitioners who are candidates for
medical staff positions, and (b) other qualified persons who are candidates for superintendent
or other managerial and technical positions, which expenses may include expenses incurred
by family members accompanying the candidate, when the district finds that hospitals or
other health care facilities owned and operated by it are not adequately staffed and
determines that personal interviews with said candidates to be held in the district are
necessary or desirable for the adequate staffing of said facilities.

(10) To employ superintendents, attorneys, and other technical or professional assistants
and all other employees; to make all contracts useful or necessary to carry out the provisions

htto://apps.leo.wa. cov/rew/default.asnx?cite=70.44.060 3/9/2012
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of this chapter, including, but not limited to, (a) contracts with private or public institutions for
employee retirement programs, and (b) contracts with current or prospective employees,
physicians, or other health care practitioners providing for the payment or reimbursement by
the public hospital district of health care training or education expenses, including but not
limited to debt obligations, incurred by current or prospective employees, physicians, or other
health care practitioners in return for their agreement to provide services beneficial to the
public hospital district; to print and publish information or literature; and to do all other things
necessary to carry out the provisions of this chapter.

(11) To solicit and accept gifts, grants, conveyances, bequests, and devises of real or
personal property, or both, in trust or otherwise, and to sell, lease, exchange, invest, or
expend gifts or the proceeds, rents, profits, and income therefrom, and to enter into contracts
with for-profit or nonprofit organizations to support the purposes of this subsection, including,
but not limited to, contracts providing for the use of district facilities, property, personnel, or
services. .

[2011 ¢ 37§ 1,2010 ¢ 95§ 1; 2003 c 125 § 1; 2001 ¢ 76 § 1; 1997 ¢ 3 § 206 (Referendum Bill No. 47,
approved November 4, 1997); 1990 c 234 § 2; 1984 ¢ 186 § 59; 1983 ¢ 167 § 172; 1982 ¢ 84 § 15; 1979 ex.s.
c165§ 1, 1979 ex.s.c 143 § 4, 1977 ex.s. c 211 § 1; 1974 ex.s.'c 165 § 2; 1973 1st ex.s. c 195 § 83; 1971
ex.s. ¢218 §2; 1970 ex.s. ¢ 56 § 85; 1969 ex.s. c 65 § 1; 1967 c 164 § 7; 1965 c 157 § 2, 1949 c 197 § 18;
1945 ¢ 264 § 6; Rem. Supp. 1949 § 6090-35.] )

Notes:
Intent -- 1997 ¢ 3 §§ 201-207: See note following RCW 84.55.010.

Application -- Severability -- Part headings not law -- Referral to
electorate -- 1997 ¢ 3: See notes following RCW 84.40.030.

Purpose --1984 ¢ 186: See note following RCW 39.46.110.

Liberal construction -- Severability -- 1983.¢ 167: See RCW 39.46.010 and
note following.

Severability ~- 1979 ex.s. ¢ 155: "If any provision of this amendatory act or its
application to any person or circumstance is held invalid, the remainder of the act
- or the application of the provision to other persons or circumstances is not
affected." [1979 ex.s. ¢ 155§ 3.]
Severability -- 1979 ex.s. ¢ 143: See note following RCW 70.44.200.

Severability -- Effective dates and termination dates -- Construction --
1973 1st ex.s. ¢ 195: See notes following RCW 84.52:043.

Purpose -- 1970 ex.s. ¢ 56: See note folldwing RCW 39.52.020.
Purpose -- Severability -- 1967 ¢ 164: See notes following RCW 4.96.010.
Eminent domain
by cities: Chapter 8.12 RCW.
generally: State Constitution Art. 1 § 16.
Limitation on levies: State Constitution Art. 7‘§‘2; RCW 84.52.050.
Port districts, collection of taxes: RCW 53.36.020.

Tortious conduct of political subdivisions, rﬁunicipal corporations and quasi-
municipal corporations, liability for damages: Chapter 4.96 RCW.

htto://apps.leg. wa.ocov/rew/default.aspx?cite=70.44.060 ‘ 3/9/2012
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SRR

PUBLIC  HOSPITAL  DISTRICTS -- MUNICIPAL ~ CORPORATIONS  --
EXTRATERRITORIAL OPERATIONS

1. A public hospital district organized under chapter 70.44 RCW has the authority
to construct and operate a drug and alcohol treatment center located outside the
boundaries of the district, where the primary purpose is to provide services for the
residents of the district, but a district may not operate inside the boundaries of
another public hospital district without the second district's agreement.

July 1, 1988

(2]
=
It

7

Honorable Clyde Ballard
House Minority Leader

418 Legislative Building
Olympia, Washington 98504

Cite as: AGO 1988 No. 15
Dear Representative Ballard:

By letter previously acknowledged, you have requested our opinion on the
following question:

Does a public hospital district organized under chapter 70.44 RCW have the
authority to construct and operate a drug and alcohol treatment center located outside
the boundaries of that district?

We answer your question in the qualified affirmative.
ANALYSIS

Public hospital districts are creatures of statute. See chapter 70.44 RCW. As
such, they enjoy only those powers expressly granted or necessarily implied in the
statutes that authorize their ereation. Pacific First Fed. Sav. & Loan Ass'n v. Pierce
Cy., 27 Wn.2d 347, 353, 178 P.2d 351 (1947).

Additionally, municipal corporations generally are not authorized, in the
absence of a legislative grant of authority, to operate beyond their own boundaries.

[[Orig. Op. Page 2]]

In accordance with the principle applicable to countries and states, it is the
general rule that, while it has jurisdiction over the territory embraced within its
corporate limits, a municipal corporation cannot, without legal authorization exercise
its powers beyond its own corporate limits . . . .

2 E. McQuillin, Municipal Corporations § 7.02 (3d ed. rev. 1979) (footnotes omitted).1/

| http:/fwww.ate. wa.eov/AGOOpinions/opinion.aspx?section=archive&id=8664 3/9/2012



. EXTRATERRITORIAL OPERATIONS Page 2 of 6

With the foregoing rules and limitations in mind, we turn now to an analysis of
chapter 70.44 RCW to determine whether the Legislature has expressly granted a
public hospital district the authority to construct and operate a health care facility
beyond its boundaries or whether such authority can be necessarily implied.

The purpose of chapter 70.44 RCW is to "authorize the establishment of public
hospital districts to own and operate hospitals and other health care facilities and to
provide hospital services and other health care services for the residents of such
districts and other persons." RCW 70.44.003. To accomplish their stated purposes,
public hospital districts are expressly authorized

to provide hospital or other health care services for residents of said districtby
facilities located outside the boundaries of said district, by contract or in any other

manner said commissioners may deem [[Orig. Op. Page 3]]
expedient or necessary under the existing conditions. . ..
RCW 70.44.060(3) (emphasis added). Hospital districts are further authorized

to take, condemn and purchase, lease, or acquire, any and all property, and
property rights, ... and any and all other facilities necessary or convenient, and in
connection with the construction, maintenance, and operation of any such hospitals
and other health care facilities ...

RCW 70.44.060(4) (emphasis added).

We believe these statutes, particularly RCW 70.44.060(3), authorize a public
hospital district to construct and operate health care facilities located outside the:
boundaries of the district, when necessary to provide hospital and other health care
services for residents of the district.

The wording of RCW 70.44.060 suggests that the principal way in which a
hospital district would utilize out-of-district hospitals and other health facilities would
be by contracting with presently existing facilities. But the statute is very clear that
services from out-of-district facilities may be obtained "in any other manner" the
district deems expedient or necessary. If the district deems it expedient or necessary
to obtain such services by constructing and operating its own facility, then it appears
to us that the district is authorized to do so. Any other result would, in our opinion, be
contrary to the plain meaning of RCW 70.44.060(3). See, e.g.,Davis v. Department of
Empl. Sec., 108 Wn.2d 272, 277-78, 737 P.2d 1262 (1987) (words of statute should be
accorded their ordinary meaning);State v. Malone, 106 Wn.2d 607, 610, 724 P.2d 364
(1986) (same). '

Having concluded that a hospital district is authorized to provide hospital and
other health care services by constructing and operating facilities located outside the
boundaries of the district, we must point out that such authority is subject to at least
two significant limitations.

First, a public hospital district can operate beyond its boundaries only for the
purpose of providing hospital and health care services "for residents of said district."
RCW 76.04.060(3). This limit on the purposes for which a district can operate
extraterritorially is also implied in the proviso at the end of RCW 76.44.060(3) that a
district "must at all times make adequate provision for the needs of the district and
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residents of said district shall have prior rights to the [[Orig. Op. Page 4]] available
hospital and other health care facilities of said distriet ...."

Thus, although a district clearly is permitted to provide hospital services and
other health care services for nonresidents, e.g., RCW 70.44.003, a district's primary
focus and emphasis must be on adequately providing for the needs of its residents.

The second limitation on a hospital district's extraterritorial authority follows
from the general rule that there cannot be two municipal corporations exercising the
same functions in the same territory at the same time. McQuillin states the purpose
for this general rule: :

This rule does not rest on any theory of constitutional limitation, but instead on
the practical consideration that intolerable confusion instead of good government
would obtain in a territory in which two municipal corporations of like kind and
powers attempted to function coincidentally.

2 E. McQuillin, at § 7.08 (footnote omitted).

Although this second general rule has been significantly weakened by the case
law of this state,

it continues to serve as a touchstone in the sense that it expresses a public
policy against duplication of public functions, and that such duplication is normally
not permissible unless it is provided for in some manner by statute.

Alderwood Water Dist. v. Pope & Talbott, Inc., 62 Wn.2d 319, 321, 382 P.2d 639 (1963). In
a sense, this general rule should alert courts, in situations where a literal reading of a
statute would appear to authorize duplicatiori of public functions, "to the necessity of
closely examining in toto statutory provisions conferring authority upon the
potentially competing municipal corporations.” Id.

InAlderwood Water District, the entrepreneur of a residential real estate
development located within the Alderwood Water District arranged for connection of

‘the water lines in the development to water mains operated by the neighboring Silver

Lake Water District. The Alderwood Water District sued to enjoin the Silver Lake
Water District from supplying water to the development in question. Silver Lake
Water District offered a defense that there was actual statutory authorization, RCW
57.08.045, for water districts to "provide water services to property owners outside the
limits of the water district." [[Orig. Op. Page 5]] Despite that language, the court held
that the statute, taken in context, permitted water districts to serve property owners
outside the district only when they were not within the boundaries of another water
district. 62 Wn.2d at 323.

TheAlderwood court concluded that the statutory prohibition against
geographical overlapping of water districts, RCW 57.04.070, "obviously carries with it
an implication that one water district should not infringe upon the territorial
jurisdiction of another water district by extending services to individuals therein." 62
Wn.2d at 322.

This implication was reinforced by the statutory requirement that
commissioners of a water district formulate a comprehensive plan sufficient to fulfill
the foreseeable needs of the district for making improvements or incurring any
indebtedness. RCW 57.16.010. In formulating such a plan, the commissioners were
required to, among other things, project into the future the probable changes in water
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consumption per inhabitant, population fluctuations, and the availability of water to
the district. According to the court,

[tihe careful consideration of these factors in creating a comprehensive plan
could be rendered meaningless if another district is permitted to purloin potent1a1
customers from a water district by invading its territory.

62 Wn.2d at 322.

The court also focused on the financing of water districts. Water districts are
financed by property tax levies, revenue bonds, creation of local improvement
districts, connection charges, and the sale of water. Referring to the property tax, the
court said:

[1]t makes no difference who supplies water to the individual property owner
because the tax is levied upon all property within the water district. However, the
other methods of financing are dependent upon the district's supplying of water . .
Permitting one water district to "raid" another could result in a serious impairment of
the "raided" district's financial position.

62 Wn.2d at 322-23.

After considering Title 57 RCW in its entirety, it was obvious to the court
[[Orig. Op. Page 6]]

[t]hat the legislative purpose in permitting water districts to supply water to individuals outside
of their districts ... was meant to extend water services on]y to those individuals who were not
within the boundaries of any other water district.

62 Wn.2d at 323.

We have reviewed theAlderwood Water District case in some detail because we
believe the prohibition on one water district operating inside the boundaries of
another water district applies equally to public hospital districts. As with water
districts, the development and operation of health care facilities by one district within
the boundaries of another district would be contrary to the statutory scheme as a
whole.

First, the construction and operation of health care facilities by one district
within the boundaries of another district would be inconsistent with the statutory
emphasis on district planning. For example, the hospital district superintendent is
required to prepare yearly estimates of district expenses and yearly recommendations
to the hospital commission regarding what development work should be undertaken.
RCW 70.44.090. Also, whenever a district acquires, constructs, or improves a hospital
or other health care facility, the hospital district commission must adopt a plan
dealing with the work proposed, declare the estimated costs thereof, and provide for
the method of financing. RCW 70.44.110.

In engaging in these planning functions, a hospital district must necessarily
project into the future the probable health care needs of the residents of the district,
population changes and demographics, and the availability of resources to the
district. To paraphrase the court inAlderwood Water District, "the careful
consideration of these factors in creating a comprehensive plan could be rendered
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meaningless if another district is permitted to purloin potential customers from a
[hospital] district by invading its territory." 62 Wn.2d at 322.

Second, the ability of a district to finance its facilities and programs would

likely be compromised by permitting hospital districts to develop and operate facilities

within the boundaries of another district. Hospital districts are financed by property
tax levies, revenue bonds, general obligation bonds, interest-bearing warrants,
assignment or sale of accounts receivable, and borrowing money on the credit of the
district or the revenues of the district's hospitals. RCW 70.44.060(5), (6). Except for
the property tax, these methods of financing are dependent in one degree or another
upon the district's operation of hospital and other health care facilities and by the
revenue derived from those facilities. Permitting one hospital district to "invade"
[[Orig. Op. Page 7]] another could result in.a serious impairment of the invaded
district's financial position. See Alderwood Water District, 62 Wn.2d at 322-23.

Third, there are sound policy reasons why one district should not be allowed to
construct and operate a health care facility within the boundaries of another district,
absent express statutory authorization. The ability of residents of a hospital district to
identify and respond to the health care needs of their district could be significantly
undermined if another district could, without the first district's approval, develop and
operate a health care facility within the first district's boundaries. Furthermore, local
control is closely related to local accountability. Aslong as the health care facilities in
a district are operated by the elected representatives of the residents of that district,
those representatives are accountable to the residents. The representatives of the
"invading" district would not be similarly accountable to the residents of the invaded
district. '

One option a local district would have to retain local controlin the face of a
potential "invasion" by another district would be to try to fend off the invasion by
constructing, purchasing, leasing, or otherwise acquiring its own facility. This could

easily result in premature district action and unnecessary or unwise public investment.

in facilities and programs. We do not see that the public good would be served by any
rule promoting this result.

After considering chapter 70.44 RCW in its entirety, it is our opinion that the
extraterritorial authority granted hospital districts by RCW 70.44.060(3) does not
extend to the development or operation of facilities that are within the boundaries of
any other hospital district.2/

[{Orig. Op. Page 8]]

To summarize our answer to your question, we conclude that a public hospital
district has the authority to construct and operate a hospital or other health care
facility outside the boundaries of its district but that such authority is limited at least
in two ways. First, a district cannot operate beyond its boundaries unless its primary
purpose is to provide services for the residents of its own district. Second, a district
cannot operate inside the boundaries of another district, without the other district's
approval.

We trust that the foregoing will be of assistance to you.

Very truly yours,
KENNETH O. EIKENBERRY
Attorney General
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MARK S. GREEN
Assistant Attorney General

*** FOOTNOTES ***

1/McQuillin suggests there may be a distinction between the general exercise of sovereignty or
authority outside municipal boundaries and the specific act of acquiring or owning property
outside corporate limits when incident to the exercise of authority inside the boundaries. He
says that, in the absence of express statutory authority, a municipal corporation may
have greater authority to acquire property outside its limits when such acquisition is
directly related to the fulfillment of an in-district purpose than it has to generally
exercise its sovereignty beyond its borders. 10 E. McQuillin, at § 28.05 (3d ed. rev.
1981). We do not believe this distinction applies here, however, because in
constructing and operating a health care facility outside its boundaries, a hospital
district will almost certainly service the health care needs of both residents and
nonresidents of its district. RCW 70.44.060(3). Thus, a hospital district's
extraterritorial activity would be both incident to an in-district purpose and an
extraterritorial exercise of authority.

2/The limit on the authority of a district to operate a hospital or other health care facility within
the boundaries of another district applies only to situations in which the district is operating
without the consent of the other district. The Legislature has granted hospital districts
broad authority to operate joint facilities or to contract with another district for
‘services. RCW 70.44.240;see also RCW 39.34 [chapter 39.34 RCW] (Interlocal
Cooperation Act). Where one district operates a joint facility with another district, one
of those districts will necessarily be operating "outside" the boundaries of the district.
This particular type of extraterritorial operation has clearly been permitted by the - -
Legislature.
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C274 1. 97
Synopsis as Enacted

Brief ‘Description: Eliminating the health care policy board. -

Sponsors: By House Committee on Appropriations (originally sponsored by
Representatives Koster, Huff, D. Sommers, Sterk, Sherstad, Boldt Mulhken
Thompson and McMorrls)

House Commlttee on Approprlatlons

~Background: The Health Care’ Policy Board. (HCPB) was created in 1995 as-a:
successor to the Health Services Commission. The creation of the HCPB and
elimination of the commission reflected. the changes in direction of health:care reform
made by the 1995 legislation: The HCPB is composed of five full-time members
appointed by the Governor and four part-time.members, appointed by the four

~ caucuses of the House and. Senate, .

" The HCPB is responsible for making policy recommendations to the Governor“and -
Legislature on a variety of health care issues. ‘In particular, state law: lists about two
dozen specific topics that the HCPB is to report on, including individual and group.
insurance, long-term.care, rural health care, medical education, community rating of
health insurance, model billing and claims forms, quality 1mpr0vement efforts and /
other ‘topics.

The HCPB also has authority to grant and administer immunities from antitrust laws

for health care service -organizations. The HCPB receives, analyzes, and grants

petitions for immunity from: antitrust laws and supervises those organizations

receiving -immunity to ensure that the immune conduct continues to further the state’s
" health care goals.

Since 1993, the HCPB received nine petitions for antitrust immunity, and granted
four. The HCPB currently monitors the four organizations granted immunity.

The health services account provides funding for the HCPB. There will be a deficit
of about $180 million in the health services account In the 1997-99 biennium, if no

changes are made to expenditures from that account.

Summary: The Health Care Policy Board is eliminated. The responsibility for
granting antitrust immunity and monitoring the grants of immunity already granted is

ESHB 2264 -1- House Bill Report



transferred to the Department of Health (DOH). - The DOH is authorized to enforce
and administer rules previously adopted by the Health Care Policy Board. The DOH
must establish fees to cover the costs of the DOH’s antitrust. immunity
responsibilities, subject to fee ceilings. The fees charged by the DOH to finance the
anti-trust immunity activities must also be sufficient to fund attorney general costs,
but within the same fee ceiling. '

Proprietary information previded to the DOH in the course- of reviewing petitions for
antitrust immunity are exempt from public inspection and copying under the Public
Disclosure Law. o 5

Votes on Final Passage:

House 58 39 .
Senate 47 0 (Senate amended)
House 61 36 (House concurred)

v

Effective: July 1, 1997
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