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IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR LEWIS COUNTY

STATE OF WASHINGTON,
SUPERIOR COURT NO. 09-1-00586-3
DISTRICT COURT NO. C85203
RESPONDENT'S BRIEF

Respondent,
V.
STEPHEN C. JOHNSON,
Appeliant.

COMES NOW, the Respondent, State of Washington, to request that this Court deny
every part of Appellant's requested relief for the reasons set forth below.

SUMMARY OF FACTS

On September 19, 2008, Deputy McKnight of the Lewis County Sheriff's Office stopped
the Appellant while he was driving a motor vehicle within Lewis County, State of Washington.
After making contact with the Appellant, Deputy McKnight ran a driver's check and found that
the Appellant’s driver’s license was suspended in the third degree. Based upon this information,
the Appellant was arrested and issued an officer citation charging him with Driving While

License Suspended in the Third Degree, a misdemeanor offense.
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On September 22, 2008, the Appellant was arraigned in Lewis County District Court,
The Appellant was represented by court appointed attorney Robert Schroeder, waived formal
arraignment, entered a plea of not guilty after a finding of probable cause, and requested court
appointed counsel. Appellant did not qualify for court appointed counse! and on October 1,
2008, attorney Ryan Gunn entered a Notice of Appearance to represent the Appellant. On
October 28, 2008, a pretrial conference was held and tﬁal dates were set. On December 4,
2008, the Appellant filed a motion to dismiss and walved speedy trial to allow for setting of a
motion hearing and new trial dates. On December 17, 2008, attorney Ryan Gunn filed a Notice
of Withdrawal and Substitution of Counsel indicating that the Appellant would be representing
himself, On January 5, 2008, the Appellant filed a pro-se Notice of Appearance and Notice of
Intent to file a new brief (which was filed on January 13, 2009), On February 4, 2009, the court
asked Mr. Johnson if he wished to proceed with his case pro-se from that point forward. The
Appellant indicated that he did wish to proceed pro-se and his motion to dismiss was denied.

On February 24, 2009, the Appellant came before the court with a motion to reconsider
its ruling of February 4, 2009. The court again advised the Appellant of his right to counsel and
also that he could be appointed stand-by counsel if necessary. The Appellant requested éourt

appointed stand-by counsel and attorney Jerry Gray was appointed as stand-by counsel. On

March 19, 2009, the Appellant appeared with his stand-by counsel and his motion for
reconsideration was denied and a speedy trial waiver was entered in order to set new dates. On
April 16, 2009, the Appellant filed a Notice of Interiocutory Appeal with the Lewis County District
Court and commenced such an appeal in the Lewis County Superior Court under cause number
09-1-00239-2, Attorney Jerry Gray was appointed to be the Appellant’s counsel for purposes of
his appeal. The appellant’s interlocutory appeal was subsequently dismissed by the Lewis

County Superior Court,
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On July 23, 2009, the Appellant’s request to reset trial was granted and the State filed a
motion to amend the charging document to incorporate all of the statutory language of RCW
46.20.342(1)(c). On August 26, 2009, the State's motion was granted.

On September 18, 2009 a bench trial was held in Lewis County District Court. The court
considered the testimony of Deputy McKnight of the Lewis County Sheriff's Office, the
testimony of the Appellant, and all of the exhibits admitted into evidence. The defendant was
found guilty of Driving While License Suspended in the Third Degree and a Judgment and

Sentence to that effect was entered.

ISSUE |
DID THE STATE PROVE EVERY ELEMENT OF THE CRIME CHARGED?

At triaI,Athe State proved every element of the crime of Driving While License
Suspended in the Third Degree under RCW 46.20.342(1)(c). This included proving that the
Appellant “failed to comply with the terms of a notice of traffic infraction or citation, as provided
in RCW 46,20.289." See: RCW 46.20.342(1)(c)(iv).

Appellant’'s argument is premised on the theory that all one has to do to comply with a
traffic infraction in Washington State is request a contested hearing, show up to the hearing,
have an adverse finding made against them where a monetary penalty Is ordered, and then
ignore the court's order entirely by refusing to pay the monetary penaity. Appellant’s argument
not only defies logic and the plain meaning of the word “comply”, but also overlooks the
distinction between “responding” to a traffic infraction and “complying” with one.

RCW 46.20.289 states that the department of licensing may suspend a person’s driver's
license when the person has failed to “respond to a notice of traffic infraction”, or has “failed to
comply with the terms of a notice of traffic infraction or citation, other than for a standing,

stopping, or parking violation.”
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Appellant correctly asserts that a person properly “responds” té a notice of traffic |
infraction when they answer to the proper court within fifteen days by paying the infraction,
requesting a mitigation hearing, or contesting the infraction. In fact, as Appellant notes, the
word “respond” Is used on the back of the citation above where these options are provided to
the cited party. However, Appellant fails to explain why the legislature carved out the language
“failed to comply with the terms of a notice of traffic infraction or citation”, if all that is necessary
is an initial response,

If Appellant is correct in stating that all a person has to do to comply with a notice of
traffic infraction Is to respond to it, then the legislature has written into RCW 46.20.289 an
additional basis for suspension of a license that is exactly the same for absolutely no reason.
This is not the case. Instead, the department is authorized to suspend a license in situations
where a person either a) ignores their infraction comipletely and never responds, or, b) does

respond and is ordered to pay a monetary penalty, but never does comply with the terms of that

Judgment against them.

One of the “terms” of a notice of traffic infraction or citation is that in the event that the
infraction is resolved unfavorably for the citing party, that they pay the fine. RCW 46.20.289
cites three ways in which the department may receive notice from a court that a person's
license may be suspended. RCWs 46,63.070(6) and 46.64.025 deal with situations where the
person fails to appear, RCW 46.63,110 addresses situations where the person fails to comply
with their traffic infraction by failing to pay the monetary penalty. That statute states that “a

person found to have committed a traffic infraction shall be assessed a monetary penalty” and

| goes on to say in subsection (6) that if the person fails to pay the monetary penalty, the

department shall “suspend the person’s driver's license or driving privilege until all monetary

obligations... have been paid.”
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Appellant suggests that the suspension of a driver's license for non-payment of a
monetary obligation on a civil infraction under RCW 46.63.110 should result in yet another civil
infraction. Not only is such a theory counterintuitive, it is not supported by any part of the
statutory scheme or by any case law. RCW 46,63.020 does state that anything not specifically
proscribed in that section is not a criminal offense. However, subsection (13) specifically
enumerates RCW 46.20.342 as one of the statutes that must be treated as a criminal offense
and does not exclude suspensions for non-payment of monetary obligations.

Finally, in construing a statute, a reading that results in absurd results must be avoided
because it will not be presumed that the'legislature intended absurd results, State v. J.P., 149
Wn.2d 444, 69 P,3d 318 (2003). Appellant suggests that this Court read the statutes relating to
license suspension in a way whereby a person could be cited for a civil traffic infraction, show
up at court, fail to comply with the court’s order to pay the infraction, and then at most they
would receive another civil traffic infraction, which they would presumably show up for, fail to
pay, and thus the merry go round of counterproductive reasoning would continue. This is not
the way any court of limited jurisdiction in this state operates, because it is not what the statute
calls for, and such a reading of the statute leads to an absurd result. Instead, RCW 46.20,342
was created by the legislature to address the very problem Appellant seeks to perpetuate.
Namely, the driving suspended statutes serve the purpose of creating a criminal disincentive to
refusing to obey the civil traffic laws of this state. When a person is cited for a civil traffic
infraction and fails to pay the penaity, their license is suspended until they pay their monetary
obligation. If the person continues to drive while having failed to obey their civil obligation, they
don't merely receive another meaningless civil infraction, but rather, they are then crimlné“y
punished. This is the plain meaning of RCW 46.20.342 and its related statutes, and any other

reading would lead to an absurd result,
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ISSUE I

WAS THE SUSPENSION OF APPELLANT'S LICENSE UNCONSTITUTIONAL?

A. APPELLANT'S LICENSE WAMQT SUSPENDED FOR FAILURE TO PROVIDE A
RESIDENTIAL ADDRESS |
Appellant’s claim that his license was suspended for failing to provide a residential
address is inaccurate and is not supported by the record below, The record below indicates that
the defendant’s license was suspended for failure to comply with the terms of a civil traffic
infraction. This Is the only evidence of suspension on the record, and there is absolutely no
evidence that the license suspension was the result of anything to do with a residential address.
Appellant attempts to avoid the lack of any record from below by injecting into his brief the claim
that he lost his license in the first place for falling to provide a residential address to the
Department of Licensing. However, in the record below, the notice of suspension and certified
copy of driving record admitted into evidence prove a suspension based on the non-payment of
a civil infraction. Appellant also testified at trial that this, and not the lack of a residential
address, was the reason his license was suspended. There is simply no record to support a
claim that the Appellant’s license was suspended for failing to provide a valid address.

B. THE LEWIS COUNTY SUPERIOR COURT IS AN IMPROPER FORUM TO RAISE A

CONSTITUTIONAL CHALLENGE TO RCW 46,20.091(1)(d)

Even if it is true that Appellant was unable to obtain a driver's license because he lacked
a residential address, a criminal case is an improper forum to challenge the constitutionality of
the initial denial of a driver's license. The criminal case arose because Appellant subsequently
decided to operate a motor vehicle without a license, then failed to pay his civil infraction, and
then operated his vehicle on a suspended license, The initial denial of his driver's license
should have been challenged in an administrative action against the Department of Licensing.
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C. APPELLANT HAS NO STANDING TO CLAIM AN EQUAL PROTECTION VIOLATION

A party may have standing in a case in either a perscnal or representative capacity. City
Seattle v. State, 103 Wn.2d 663, 694 P.2d 641 (1985). Again, there is no evidence in the record
that Appel!ant has been affected by the requirement that he provide a residential address prior
to obtaining a license. There is no evidence in the record that Appellant is either homeless or
that he represents the class of people he seeks to protect, which would be homeless people.
Accordingly, Appellant has no standing to raise his equal protection claim,

D. RCW 46.20.091(1)(d) IS NOT UNCONSTITUTIONAL

Suspension of a driver's license does not demand intermediate or heightened scrutiny
for equal protection purposes. Merseal v. State Department of Licensing, 99 Wn.App. 414, 994
P.2d 262 (2000). There are no cases that recognize the homeless as a protected class for
Fourteenth Amendment analysis, City of Sealtle v, Webster, 115 Wn.2d 635, 802 P.2d 1333
(1990). Driving an automobile on the state's public highways is a privilege and not a right
because the activity is limited to a certain class of individuals. City of Spokane v. Port, 43

Wn.App. 273, 716 P.2d 945 (1986). The privilege to drive on the state’s highways Is subject to

| reasonable regulation. /d.

First, RCW 46.20.091(1)(d) does not discriminate against homeless people as a class
because the law applies with equal force to all citizens of Washington State. All persons
applying for a Washington State driver's license must provide proof of residence, not just
indigent or homeless people. The mere fact that the law may adversely affect homeless people
more often than those with homes does not render it immediately unconstitutional if it Is applied
equally on its face. Webster, supra. '

Even if the Court finds that the law is applied differehtly to homeless people, all the

State needs to show in order to survive an equal protection challenge is that RCW
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46,20.091(1)(d) is rationally related to a legitimate state interest. Appellant focuses on
apprehension of criminals as the sole purpose for the requirement of a regidence. However,
one of the primary reasons the State requires a residence be provided Is so that it may limit the
privilege to drive motor vehicles to residents of Washington, If ali that was required to obtain a
valid license was to possess a PO Box in this state, the State would have no abllity to limit
licenses to those who actually live in the state. Instead, one could just pick up a PO Box and a
valid license even though they were a resident of California.

Additionally, the State has an interest in maintaining information as to where its licensed
driver’s reside. This information is used to make certain drivers receive appropriate notices at
their residence, and to be able to locate drivers should it become necessary for criminal
prosecution of traffic violations as noted by Appellant, Finally, it is important to note that driving
is a privilege and not some form of property right or other constitutional right. The requirement
of providing a valid address is an appropriate regulation of the privilege to drive.

E. SUSPENSION FOR NON-PAYMENT OF FINES IS NOT UNCONSTITUTIONAL

There is no case law whatsoever to support Appellant’'s theory that suspending a
driver's license for non-payment of fines is unconstitutional. Instead, Appellant ctaims that this
case is analogous to automatically converting non-payment of fines into jail terms. Such én
analysis requires unreasonable leaps in reasoning. Appellant is essentially claiming that when a
person fails to pay the monetary penalty on a civil infraction, that they are effectively being
sentenced to a jail term, because if they can't pay the infraction, they have no alternative but to
be imprisoned, This completely overlooks the fact that in order to ever face the potential for
being incarcerated, a person must not only fail to pay their civil infraction penaity, but they also
must drive a motor vehicle on a public highway in this state after allowing their license to

become suspended.
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Appellant’s criminal conviction is not a result of his indigence; it is a result of his
disregard for the laws of the state of Washington, specifically his decision to continue to
operate a motor vehicle after he was notified that his privilege to do so had been suspended.

The law does not violate equal protecfion because there is no basis for claiming that on
its face it is applied differently or disparately to people who are indigent. Every person who fails
to pay their civil traffic infractions will have their license suspended under the law regardless of
their income or social status. Furthermore, there is a legitimate state interest for suspending a
person's licehse for non-compliance with civil infractions, Appellant argues that there is no
public safety consideration when it comes to non-payment of monetary penalties on civil
infractions. However, without there being some criminal liability for continuing to drive after non-
payment of civil traffic infractions, there would be no incentive for individuals in this state to
follow any rule of the road. If a person is cited for speeding and issued a civil infraction that they
can essentially throw in a pile to be sent to a collection agency, there is absolutely zero punitive
deterrent to their ignoring the driving infraction, which only encourages future violations.
Conversely, If that person decides to fail to comply with their civil infraction, the state sthId be
able to remove their privilege to drive in this state until they choose to come into compliance.

ISSUE Ill

DID APPELLANT RECEIVE INEFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL?
Criminal defendants have the right to effective assistance of counsel under the Sixth
Amendment to the United States Constitution, and also have the right to represent themselves
at trial under the Sixth Amendment. In general, a criminal defendant who exercises his
constitutional right to self-representation cannot later claim ineffective assistance of counsel,
because the defendant has assumed complete responsibility for his own representation. State

v. McDonald, 143 Wn.2d 506, 22 P.3d 791 (2001). However, this does not mean standby
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counsel has no obligations or duties to the defendant when standby counsel has been

appointed by the court, /o,

A criminal defendant may claim ineffective assistance of standby counsel if standby
counsel violated a limited duty or obligation owed to the pro-se defendant. State v. Pugh, 153
Wn.App. 569, 222 P.3d 821 (2009) citing McDonald, supra. A standby counsel's role is not to
represent the pro-se defendant; instead, a standby counsel’s role is to provide technical
information and to be avallable to represent the accused in the event that termination of the
defendant’s self-representation is necessary. Pugh, citing Stafe v. Bebb, 108 Wn.2d 515, 740
P.2d 829 (1987). The role of the standby counsel must first be determined and examined
before deciding if there was ineffective assistance of counsel. Once the role of counsel is
examined, the same standard for ineffectiveness applies, namely, (1) was trial counsel's
performance so deficient that it fell below an objective standard of reasonableness, and (2) did
counsel's deficient performance prejudice the defendant in that there is a reasonable probability
that but for counsel’s errors, the outcome would have been different, State v. Heﬁdrickson, 129
Wn.2d 61, 917 P.2d 563 (1996).

In this case, it is clear from the record below that attorney Jerry Gray was not appointed
as full counsel, but was instead appointed as standby counsel to the Appellant after he chose to
proceed pro-se. First, Appellant was represented by court appointed counsel at his arraignment
and made aware of his right to indigent defense counsel prior to waiving a formal arraignment
(at that time he did not qualify for court appointed counsel). Subsequently, the Appellant filed a
notice of appearance and intent to proceed pro-se on his own behalf with the District Court after
he terminated representation of attorney Gunn. When Appellant appeared before the court on
February 24, 2009, the Distﬁct Court confirmed that Appellant understood that he had a right to

be assisted by counsel. Subsequent to that advisement, Appellant sought the assistance of
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counsel and was appointed standby counsel Jerry Gray at his request. At the March 19, 2009
Motion for Reconsideration, the District Court again clarified with Appellant on the record that
Mr. Gray was his standby counsel and that he would assist him as a pro-se defendant.

Mr. Gray's performance as counsel at trial was not deficient in any way. Contrary fo
what Appellant asserts in his brief, Mr. Gray facilitated Appellant’s ability to propound his legal
arguments at trial. It is clear from the record below that Appellant was fully assisted in making
his arguments patently clear to the court. This is not only evidenced by the fact that the same
arguments that are being made on appeal were made at the trial court, but also by the fact that
what would normally have been a twenty minute bench trial, lasted approximately four hours,
Mr. Gray also assisted Appellant in examining witnesses (including Appellant), admitting
exhibits into evidence, addressing the State's objections at trial, and navigating Appellant
through the other procedural aspects of the trial,

Even if this Court somehow found that Mr. Gray's performance was deficient, there is

not a reasonable probability that the outcome of the trial would have been different, The trial

| was not complex and Involved the question of whether or not Appellant was driving on a

suspended license in Lewis County. The evidence was undisputed by both partles that Mr.
Johnson's license was suspended by the Department of Licensing when he was stopped While
driving in Lewis County. The only arguments Appellant had at the trial court level were that the
State didn't prove that he failed to comply with a notice of traffic infraction which led to his
suspension, and that his suspenslon was unconstitutional. Both of these arguments were made
in great detall at the trial court level, and after much discussion, the trial court rejected these
arguments and found Appellant guilty. No counsel would have had a reasohable probability of

changing the outcome of the trial.
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ISSUE IV

DID THE TRIAL COURT VIOLATE PROCEDURAL DUE PROCESS?

The purpose of RCW 10.101.020(3) is to prevent the prosecution from acquiring any
informatlon from a person that could be used against them in a pending case. Although the
District Court did question Appellant as to the issue of indigence in the presence of the
prosecution, there was no information elicited that was used in a pending proceeding,
specifically this appeal. Accordingly, no harm came to Appeliant as a result of the information
elicited at the hearing.

Appellant was not improperly denied indigent defense counsel for purposes of appeal.
Appellant was appointed Christine Newbry as his defense counsel on appeal. Appellant did not
agree with the manner in which he was being represented and sought to have Ms. Newbry
removed from the case and be appointed some other counsel. The District Court properly
rejected Appellant's motion for new counsel on appeal as indigent defendants have a right to
competent counsel, but not counsel of their choosing.

CONCLUSION
The Court should deny every part of Appellant’s requested relief for the reasons set

forth above,

DATED this !SJf day of Fébf‘m] , 2011

By:

S S
SHANE M. O'ROURKE
Deputy Prosecuting Attorney
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O Hearing is set
Date:
Time:
Judge/Calendar:

SUPERIOR COURT OF WASHINGTON
FOR LEWIS COUNTY

STATE OF WASHINGTON
District court case no. C85203

Respondent,
v, . Superior court case no, 09-1-00586-3

STEPHEN C. JOHNSON, ' APPELLANT’S REPLY BRIEF

Appellant,

This court should reverse the conviction of Appellant Stephen Johnson for Driving While
License Suspended (“DWLS”) in the Third Degree. The plain language of RCW 46,20.342(1)(c) does
not include driving with a license suspended for failure to pay a fine, Mr, Johnson cannot be convicted
under that statute.

CLARIFICATION OF FACTS

Respondent erroneously argues on multiple occasions that Appellant’s arguments are not
supported by evidence in the record. As a matter of clarification, Appellant refers the court to the
Summiary of Facts in Appellant’s Brief, wherein the facts relied upon in that brief are all supported by
citations to the transcripts and other documents in the record.

ARGUMENT
I. Failure to Pay a Fine Is Not Failure to Comply With the Terms of a Notice of Infraction,

The central issue in this case is: What does it mean to “fail to comply with the terms of a notice
of traffic infraction” under RCW 46.20.342(1)(c)? Mr. Johnson argues that the statute means exactly

what it says by its plain language: to fail to do those acts required by the terms that appear on the notice

‘ CUSHMAN 924 CAPITOL WAY SOUTH
' . LAW OFFICES, P.S. OLYMPIA, WASHINGTON 98501
APPELLANT’S REPLY BRIEF-1 ATTORNEYS AT LAW (360) 531-9183 FAX: (360) 956-9795
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of traffic infraction, The terms on the notice of traffic infraction do not require payment of a fine
imposed by the court after a contested hearing, Thus failure to pay a fine is not a failure to comply with
the terms of the notice and cannot form the basis for a conviction under RCW 46.63.342(1)(¢c).
Respondent attempts to convince the court that payment of a fine is somehow “[o]ne of the ‘terms’ of a
notice™', despite the fact that no such language appears in either the statute 6r the notice of traffic
infraction itself.

This court must engage in a literal and strict reading of the statutes involved and should refuse to

entertain words or phrases that the legislature did not write. See State v. Delgado, 148 Wn.2d 723, 727,

63 P.3d 792 (2003); State v. Wilson, 125 Wn.2d 212, 216-17, 883 P.2d 320 ( 1994). Similarly, this court
should not look beyond the four corners of the notice of infraction to find its terms. Respondent’s
interpretation of the terms cannot stand because it is not supported by a literal and strict reading of the
statutes or by the plain language of the notice of traffic infraction.

j The noticé of infraction that is the basis of Mr. Johnson’s conviction is before the court. The
terms found on that infraction are straightforward. Those terms require the defendant to respond within
fifteen days by checking one of three boxes and returning the form to the court. The terms include listed
consequences for failure to respond or appear in court (which do not apply here, as Mr, Johnson both
responded and appeared in court). Next to each of the three check-boxes are additional terms applicable
to each of the three options for responding. Mr. Johuson chose a contested hearing,

The terms for a contested hearing include information on the defendant’s rights, a promise to
appear in court, and the defendant’s understanding that the infraction will go on his driving record if he
Joses at the contested hearing. Nowhere on the notice of infraction does it require the defendant to pay a
fine that results from the contested hearing,

Respondent asks why the legislature would have included the phrase “fail to comply with the
terms of a notice of traffic infraction” when all that is required by the terms is a response and appearance
in court, The answer is not that the legislature really meant “fail to pay a fine.” If the legislature had

meant failure to pay a fine or failure to comply with a judgment or determination that the infraction was

. 'Respondent’s Brief, at 4:15-17. Note Respondent’s use of quotes on the word “terms”, demonstrating that
Respondent knows it is inventing a term that does not actually appear on the notice of infraction,

CUSHMAN 924 CAPITOL WAY SOUTH
: ) LAW OFFICES, P.S, OLYMPIA, WASHINGTON 98501
APPELLANT’S REPLY BRIEF-2 ATTORNEYS AT LAW (360) 534-9183 FAX: (360) 956.9795
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committed, it could easily have said so. It did not. The true answer lies in the fact that the legislature
does not directly control the terms of the notice of infraction. See RCW 46.63.060 (supreme court
prescribes the form of the notice by court rule); IRLY 2.1 (Administrative Office of the Courts prescribes

the form of the notice). By including failure to comply with the terms of a notice, the legislature expands

the reach of DLWS beyond the minimum requirements of response and appearance to any other terms

that the Courts administratively determine to include in the prescribed form of notice.

As an example, Mr. Johnson has a notice of infraction from1982 with terms different from those
on the notice of infraction in this case.? On the back side of the defendant’s copy, this previous form
states: “This notice represents a determination that you have committed this infraction and owe the
appropriate penalty.” (emphasis added) This is a term that requires payment of the fine. Failure to
comply with this term could support a conviction of DWLS in the Third Degree. The notiée of infraction
in thiscase, however, did not contain any term that would similarly require payment of the fine.

“Respondent attempts to appeal to RCW 46.20.289 and RCW 46.63.110 to bootstrap failurg to
pay a ﬁine into the definition of DWLS. As shown in Appellant’s Brief, this line of reasoning must fail.
RCW 46.20.289 adds nothing to the definition Qf DWLS. It simply orders the Department of Licensing
to suspend a person’s license when it receives notice from the court of failure to respond, failure to
appeat, or failure to comply with the terms of a notice of infraction, RCW 46.63.110 makes fines
imposed by the court immediately payable, orders the courts to send notice to the Department of
Licensing for a person’s failure to pay, and orders the Department to suspend the person’s license for
failure to pay. It does not say anything about the terms of a notice of infraction, nor about how a person
complies or fails to comply with those terms.

Failure to pay the fine imposed under RCW 46.63.110, while punishable by suspension, can only
be punished criminally as DWLS if the terms of the notice of infraction require that payment. The terms
of the notice received by Mr. Johnson did not require payment. Mr. Johnson did not “fail to comply with

the terms of a notice of traffic infraction.” Mr. Johnson’s conviction must be reversed.

V2Mr. Johnson has attempted to obtain an official copy of the form of this notice from public sources but has not yet
been successful, Mr. Johnson asks that the court take judicial notice of this previous form, titled *Washington Uniform Notice
of Infraction”. A true and correct copy of the defendant’s copy is attached as Exhibit A to this brief.
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46.20.291 with RCW 46.20.342. Those that merit criminal punishment are enumerated in the DWLS

1L The Legislature Did Not Intend Criminal Penalties for Failuye to Pay a Fine,

It is the role of the Legislature to determine what conduct deserves punishment as a crime and
what warrants only civil penalties like suspension or fines. The Legislature has determined that many

reasons for suspension of a license merit criminal penalties for DWLS, but not all..Compare RCW

definitions. Failure to pay a fine is not one of those enumerated reasons. It follows that the Legislature
has determined it warrants only civil penalties. Far from being an absurd result, as Respondent contends,
this is a policy determination made by the Legislature. Until such time as the legislature acts to change
that determination, this court should give effect to the statute as written and overturn Mr. Johnson’s
erroneous conviction,

The Legislature has made a similar determination regarding other reasons for suspension.

For example, RCW 46.20.291(8) gives the department authority to suspend the license of a person who
is not in compliance with a child support or visitation order. Such a suspension is not found in the
definitions of DWLS., This authority to suspend was added to § 291 in 1997, See West’s RCWA
46.20.291 (2008). The definitions of DWLS have been amended six times since 1997, but a suspension
under § 291(8) for failure to comply with a child support or visitation order has never been added to ahy
of the DWLS definitions. See West’s RCWA 46.20.342 (2008). Clearly, the legislature intended that
such a suspension should not be followed by criminal sanctions, otherwise it would have amended the
DWLS definition to include it,

Similarly, § 291(7) gives the department authority to suspend the license of a person who has
violated RCW 46.20.0921, which deals with fake IDs or licenses. This authority has been in § 291 since
before 1990, See West’'s RCWA 46.20.291 (2008). But a suspension for reason of a violation of RCW
46,20,0921 is not found in any of the definitions of DWLS. Again, the legislature must have intended
that such a suspension should not be followed by further criminal sanctions, otherwise it would have
amended the DWLS definitions to include it.

The legislature has determined in these other contexts that criminal sanctions for DWLS are not
warranted. It is perfectly reasonable, then, to conclude that the legislature intended the same result for

failure to pay a fine.
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Respondent’s fear of an absurd “merry-go-round” is founded in a failure to appreciate the real
impact of fines and suspensions. A person cannot simply collect repeated infractions without
consequences. Suspension itself is a devastating financial burden, impacting a person’s ability to earn a
living. Repeated fines will add up. They will be sent to collections and eventually reported to credit
bureaus, with wide-ranging impacts, Twenty infractions in a period of five years will make the person a
habitual offender under RCW 46.65.020, after which he would be subject to criminal penalties for
DWLS in the First Degree. A person who insists on driving regularly while suspended will quickly
accrue the twenty infractions, especially where law enforcement personnel are aware of the repeated
violations, The statutory scheme does not leave the state without a deterrent for failure to pay fines.

Even if the court is inclined to think that the statutory scheme as written and enacted by the
legislature creates bad policy, to ignore the plain language of the statute, as urged by the State, is not the
proper solution. This court should give effect to the plain language of the statute and the notice of
infraction, and overturn Mr. Johnson’s erroneous conviction.

III. :The Underlying Suspension Was Unconstitutional.

The “ordinary right of a citizen to use the streets in the usual way” is “a common right.” Hadfield
v, Lundin, 98 Wn. 657, 662 (1917). The legislative power over that right is confined to reasonable
regulation and does not extend to absolute prohibition. Hadfield, 98 Wn. at 662. A driver's license is a
valuable property interest protected by procedural due process. City of Redmond v. Moore, 151 Wn.2d
664, 67 0,91 P.3d 875 (2004), Thus the right to drive a motor vehicle on the public roadways is not a
mere “privilege” that the State can revoke at will. Any regulation that would suspend or revoke that right
must have a rational relationship to a legitimate government purpose, that being public safety.

A, The residence address requirement is unconstitutional on its face.

Respondent oversimplifies the equal protection analysis, asking only if the law “applies with
equal force to all citizens.”® But application with equal force is beside the point if the law on its face

draws a classification that is not raiiohally related to the government purpose behind the law, See State v,

‘Respondent’s Brief at 7:19. Respondent supports its argument by citing City of Seattle v, Webster, 115 Wn.2d 635
(1990). Webster involved a Seattle city ordinance that was facially neutral, making no mention of economic circumstances or
residential status. The statute at issue here, in contrast, draws an explicit classification based on residential status.
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Osman, 157 Wn.2d 474, 486, 139 P.3d 334 (2006).

RCW 46.20,091(1)(d) draws a classification between persons with a residence address and
persons without. In order to pass the rational basis test, there must be sorme rational relationship between
this exclusion of persons without a residence address and some legitimate government purpose.

Mr. Johnson has already shown that this exclusion bears no rational relationship to the
government purpose of locating offenders. Respondent still asserts the purpose of locating drivers and
sending appropriate notices, but fails to show how a mailing address would not serve the same purf)osc.

B. Suspension for nonpayment is unconstitutional as applied to indigent defendants.

Just as imprisonment to coerce payment in Tate was unconstitutional as applied to defendants
who could not pay, so suspension of a license to coerce payment of a fine? is unconstitutional as applied
10 defendants like Mr, Johnson who cannot pay. The coercive penalty of suspension may be effective as
applied to defendants who are able, but unwilling, to pay. See Tate v, Short, 401 U.S. 395, 400-01
(1971); Amunrud v. Bd. of Appeals, 158 Wn.2d 208, 227 (2006). However, it is irrational to think that
suspension will ever lead to payment of the fine by a person who does not have the means to pay.

The Washington Supreme Court has a history of standing up for the rights of the economically
powerless, Amunrud, 158 Wn.2d at 229. Both the courts and the legislature have shown sensitivity and
concern for the ability of indigent defendants to pay fines and costs imposed on them. See RCW
10.01.160(3) (prohibiting imposition of costs and fees on defendants unable to pay); RCW 10.01.180(4)
(court may reduce ot revoke a fine if failure to pay is not wilfull); Smith v. Whatcom County Dist.
Court, 147 Wn.2d 98, 112, 52 P.3d 485 (2002) (requiring court to inquire into ability to pay); State v.
Wimbs, 74 Wn., App. 511, 516, 874 P.2d 193 (1994) (prohibiting imposition of attorney fees where the

indigent defendant is unable to pay).
It offends equal protection to allow the wealthy to escape suspension by paying a fine, while
indigent defendants are forced into suspension because they cannot pay. Mr. Johnson’s conviction must

be overtutned because the underlying suspension was unconstitutional, See Moore, 151 Wn.2d at 670.

“Respondent admits on p. 9 of Respondent’s Brief that suspension for nonpayment is a penalty inposed solely to
coerce payment; “the state should be able to remove their privilege to drive in this state until they choose to come into
compliance.” (emphasis added)
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IV.  Mr. Johnson Received Ineffective Assistance of Counsel at Trial and Sentencing,
Far from establishing that Mr. Gray was appointed as standby counsel, the record actually
supports an inference that Mr, Gray imposed standby status against Mr. Johnson’s wishes. Resp ondent’s

Transcript shows that after the February 24, 2009, hearing, Mr, Johnson “goes to probation office and

qualifies for court appointed counsel. Subsequently returns to court and is appointed counsel.” At his

first appearance, on March 19, 2009, Mr. Gray notified the court of his unilateral decision to be standby,
rather than full counsel. He said, “It has become clear to me that my appropriate role would be to be
stand-by counsel and | have informed Mr. Johnson of that.” (Appellant’s Brief, Exhibit B, at 6:2-4.)
‘Mr. Johnson authorized Mr. Gray to represent him at sentencing, but Mr. Gray utterly failed to
protect Mr. Johnson’s interests. Despite statutory and case law prohibitions against assessing fees and

costs to indigent defendants, see RCW 10,01.160(3) and Wimbs, 74 Wn. App. at 516, Mr. Gray

requested additional attorney fees and failed to object or make any argument when the court imposed
those fees and other costs on Mr. Johnson. (Appellant’s Brief, Exhibit C, at 96:21-24, 97-98.) Mr, Gray
also requested a payment plan against Mr. Johnson’s wishes,
V. The District Court Violated Procedural Due Process,

“The fundamental requirement of due process is the opportunity to be heard at a meaningful time
and in a meaningful manner.” Matthews v. Eldridge, 424 U.S. 319, 333 (1976). On June 2, 2010, the
District Court held a hearing on Mr. Johnson’s motion to substitute counsel. Appointed counsel on

appeal, Ms. Newbry, had failed to timely prepare and file a brief on Mr. Johnson’s behalf, (Appellant’s

‘ Brief, Exhibit A, at 10:12-15.) As a result, Mr, O’Rourke had threatened a motion to dismiss for lack of

prosecution. (Appellant’s Brief, Exhibit A, at 4-7.) After hearing arguments from Mr. Johnson and Ms.
Newbry, the District Court sua sponte and without warning decided to hold a hearing on Mr. Johnson’s
indigency status. Without proper notice, Mr. Johnson was unable to prepare any defense of his
indigency. As a result, the District Court, instead of simply rejecting the motion to substitute counsel,
made the erroneous determination that Mr. Johnson was not indigent and deprived him of his right to
appointed counsel. This deprivation without notice and a meaningful opportunity to be heard violated

Mr. Johnson’s due process rights.
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CONCLUSION

This court should reverse Mr. Johnson’s erroneous conviction and the underlying,
unconstitutional suspension. The conviction was erroneous because failure to pay a fine after a contested
hearing is not “failure to comply with the terms of a notice of infraction” under RCW 46.20.342(1)(c).
The people have the right to use the roads in an ordinary and customary manner. Coercive suspension for
nonpayment of fines unconstitutionally punishes indigent people without any rational basis for expecting
the suspension to lead to collection of the fine. An unconstitutional suspension cannot form the basis for
a conviction for DWLS, To correct the District Court’s breach of due process, this court should order

Mr, Johnson’s private attorney fees be paid:from public funds,

ith
DATED this 11’ day of March, 2011,
CUSHMAN LAW OFFICES, P.S.
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THE, COURT: We're here this afternoon on
09-1-00586-3 State of Washington Respondent vs. Steven C.
Johnson Appellant., The matter is on for argument on a
RALJ appeal from Digtrict Court. You are Mr. --

MR. HOCHHALTER: Kevin Hochhalter.

THE COURT: Mr. Hochhalter is here for the
appellant and Mr., O'Rourke for the State.

Mr. Hochhalter, it's your motilon.

MR, HOCHHALTER: Your Honor, it's my understanding
that we're scheduled for ten minutes per side.

THE COURT: That's right. It's an appeal on the
record. You get a written decilsion, so you don't get a
decigion today. You get a written opinion is what you
get. I've read your briefs,

MR. HOCHHALTER: Your Honor, rather than recite my
brief over, again, I'd like to address things -- focus on
two ilgsues: First, the District Courts in this state are
not following the law as written by the legislature, and,
then, second, that suspension of indigent defendants for
failure to pay a fine is offensive to equal protection.

On the first point, it's the role of the
legislature --

THE COURT: It ism't just indigent defendants, is
it? If it were the rule that the State could not suspend
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somebody's driving privilege for failure to pay a traffic
fine that's been imposed, whether somebody ig indigent or
not really makes no difference. It would really be an
invitation to anarchy, wouldn't i1t? What recourse would
the state have? You get a traffic infraction or you get a
ticket. You go to Court, you regpond, the judge says I'm
fining you X number of dollars, you blow it off and don't
pay it, what remedy would the State have?

MR, HOCHHALTER: Well, your Honor, the
constitutional infirmity is similar to that which the U.S.
Supreme Court pointed out in Tate vs. Short. The problem
is that the scheme allows the wealthy to get off by paying
their fine and not being suspended or in Tate it was
imprigonment, whereas an indigent defendant doesn't have
that option at all. As applied to the indigent defendant,
it is uncomstitutional.

THE COURT: There's no constitutional right to
drive, so he doesn't have to drive, If he doesn't drive,
again, then, there's no penalty, right?

MR. HOCHHALTER: Right, there would be no crime of
driving while suspended, but the issue -- the
constitutional issue with the suspension is it's not
separate from the crime, so my first point is focused on
the elements of the crime. The second issue is the
suspension iltself, the underlying suspension, which a
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conviction under the crime of driving with license
suspended cannot be supported by an unconstitutional
guspengion, so the underlying suspension here was invalid
because Mr., Johngon as an indigent defendant and had no
means to pay the fine.

THE COURT: How do I know that the gituation with
Mr. Johngon in not paying the fine ig any different from
gomebody who bagically said, I don't care if I can pay
thig or not, I'm not going to do it, so they choose not to
do it? They are in the same position that Mr. Johnson is
in, which is one of the problems that I see with vyour
argument .,

Somebody can by their own volition decide I'm not
going to pay a traffic fine, but I'm going to keep on
driving, so the State then stops them, arrests them and
prosecutes them for driving suspended. The situation is
really no different. The only difference is that the
person, who has money has decided by his own volition not
to pay it, where you claim Mr. Johnson is indigent and
can't pay it. I don't see a distinction.

MR. HOCHHALTER: Well, your Honor, again, the
situation is the same as that in Tate. In Tate a
hypothetical defendant with the ability to pay could just
decide asg you sald not to pay and then he would be
imprigoned, but the Court in Tate distinguished that from
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the situation, where you camnot pay. The penalty in Tate
of imprisonment is with a coercive purpose for the purpose
of obtaining payment of a fine and with a person who is
able to pay it may be a good and effective method to get
them to pay, but the Court said when you have a person who
is indigent and has no way to pay, then, you can't squeeze
blood from a stone. You will never accomplish the purpose
of coercing payment of that fine, because the person
simply cannot pay.

THE COURT: He can also stop driving., There's no
constitutional right to drive. The case law says that.

MR. HOCHHALTER: Right, but as I said, your Honor,
we're not talking about right now whether he's going to
drive later or not. We're talking about the penalty
impoged for failing to pay the original infractioh‘

THE COURT: No, your argument is it's
unconstitutional for the State to arrest and prosecute and
fine somebody for driving -- for a conviction for driving
sugpended, because they are indigent and can't pay the
fine. My response to that is all you have to do to avoid
a conviction for driving suspended ig not drive, and
Mr. Johnson apparently chooses to drive, but he doesn't
want to pay the fine imposed for his original conviction
for Driving while License Suspended.

MR. HOCHHALTER: Your Honor, I see your point that
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Mr. Johngon -did make the choice to drive knowing that he
was suspended.

Now, it goes to the issue of what the gtatute
defining that crime is intended to punish. The
legislature has decided that ignoring your traffic
tickets, failing to respond, failing to appear, failing to
comply with the terms on the notice is one type of conduct
that warrants criminal punishment, if you then choose to
drive.

THE COURT: That's the second question that I have
for you: Ig failure to comply with the terms and
conditions of a traffic offense, is that failure to comply
with the terms and conditions of what's on the notice or
ig that in fact what it is encompassed here? You are
arguilng that the State didn't prove its case beyond a
reasonable doubt, because among other things you are
suggesting that the statute doesn't penalize somebody who
doesn't pay, because it's not failure to comply; but my
question for yod is if you already have a separate
category failure to respond and you already have a
separate category of failure to show up for your hearing,
which are separate categories of the subsection of the
statute 342, and you also have the subsection of failure
to comply, if failure to pay is not failing to comply what
is failure to comply?
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MR. HOCHHALTER: Failure to comply would be a
failure to comply, with any of the terms that appear on
the piece of paper. The plain meaning of that phrase
failure to comply with the terms of a notice of
infraction, how can it mean anything but failure to do
what the paper told you to do? '

THE COURT: Because there's two other categories
in the statuté, which ig failure to respond and failure to
show up for your hearing which cover the failure to do
what's ordered to be done on the back of the ticket itself
or the citation or notice of infraction itself.

Again, it comes down to didn't the legislature
really mean when they say failure to comply, if the judge
tells you to go to for example a defensive driving course,
if the judge tells you to go to a DWI class, if the judge
tells you to pay a fine and you blow it off, you're
failing to comply with the terms and conditions of what's
on the infraction, what's on the notice, what came out of
the court case, how can it be anything else?

MR, HOCHHALTER: Your Honor, I think that those
are two different things. Faillure to comply with the
terms of the notice i1s talking about what terms appear on
the notice.

Now, 1f the legislature wanted to include failure
to cowply with the court's order to attend a traffic
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course or to pay a fine -- if the legislature wanted it to
be failure to comply with the judgment of the District
Court it could have said so. It's very easy to write
those words into the statute., It didn't., It says faillure
to comply with the terms of the notice of infraction. The
plain language of that is ¢lear: TIt's the termg written
on the piece of paper, which the legislature itself
doesn't control the terms on the paper that's given to the
courts, The courts for whatever reason have not chosen to
include on that paper you must comply with the orders of

the court.
Now, we know obviocusly that the defendant has to
comply with the orders of the court --

THE COURT:; Apparently not.

MR. HOCHHALTER: -~ but that is not one of the
terms on the notice of infraction, so it can't be the
basis of a conviction under a statute that requires
compliance with the terms on the notice of infraction.

THE COURT: The problem I have with that argument,
counsgel, is that by failing to comply with the terms of
the court's directive, which ig to pay the fine as
ordered, then, somebody like Mr. Johnson puts himself
right back and continuing to drive puts himself right back
into the same condition that he's in right now, which
again to my mind the way you are arguing it is an
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invitation to basically anarchy, because you are basically
saying you get a ticket for driving suspended, because
yvour license is suspended -- and I'm not even going to go
into why his license is suspended and why the State is
arguing that this ig not the proper forum for that to be
litigated, but your client's license ig sugpended, so he
gets stopped, he's charged with driving suspended, because
hig privilege ils susgpended, he comes to Court, he's
convicted, the judge imposes a fine, he blows off the
fine, and he keeps on driving, so that's anarchy. There's
no compliance there whatsocever with the court's order, no
effort whatsoever to comply with the court's order, and
you are telling me the court can do nothing about that?

MR, HOCHHALTER: No, your Honor, respectfully, I'm
not saying that there's nothing that the court or the
state can do about it, but what I'm saying is that
conviction of the crime of Driving with License Suspended
in the Third Degree does not include that situation.

The Court must strictly construe criminal
statutes. It's not in there. The statute section 342
indicates that driving with a suspended license is
unlawful, so clearly there's gome punishment contemplated
by the legislature, but failure to pay does not fall under
the enumerated reasons in the third degree. It doesn't
fall under the second degree. It doesn't fall under the
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first degree and so it's something elge and it must be an
infraction,

Another example ig dealing with child support:
The department has the authority to suspend a person for
failing to make thelr child support payments, but
suspension for failure to pay child support does not
appear anywhere in the driving with license suspended
gtatute. It's not in the firgt degree, it's not in the
second and it's not in the third, so it must be something
else., It must be an infraction, He can get cited for
another infraction and get another fine.

THE COURT: Which he deoesn't pay, and then we're
right back in the same circle that we're apparently
chaging our tail in right now.

MR. HOCHHALTER: Yes, but --

THE COURT: There's no authority whatsoever for
the pogitlon that you are adopting in the State of
Washington, is there? There isn't any case that stands
for the proposition that you are arguing?

MR. HOCHHALTER: There's no case that stands for
either side, your Honor.

THE COURT: Mr., O'Rourke.

MR. O'ROURKE: Well, it would be our position that

the authority that stands for our proposition would just
be the statute itself and the construction of the driving
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suspended statutes and we don't actually need authority
for our position, because what's being proposed here ig to
bagically overhaul the entire system.

The majority of what I wanted to argue is already
in my brief, but -- and I understand the Court doesn't
want to get into a lot of whether or not this ig the
proper forum, but just for the record really the appellant
ig not arguing, whether or not what happened at the trial
court level meets the elements of the crime, because he
wag convicted for failing to comply with a notice of
traffic infraction. The evidence at trial was through
that certified copy of the driving record, which just
indicated that he did in fact fail to comply with one.

I guess what appellant is trying to do ig move a
step back beyond that and challenge this notion of what
constitutes failure to comply, becauge at the trial court
level the evidence was that there was a certified copy of
the driving record, that the officer stopped him in Lewis
County on the date in question, he was driving, and that
the certified copy of hig driving record indicated that on
that day he was suspended for failure to comply, so you
have all the evidence before you, and it was enough to
convict him beyond a reasonable doubt so now what is
happening is we have a challenge to what the notion of
failure to comply includes, ‘
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THE COURT: No. What I referred to earlier about
the underlying basis was I understood that there was some
argument as to whether he was or was not properly denied
the ability to renew his driver's license in the first
place, and I understood your argument to be this was not
the proper forum for that. If Mr. Johnson can't challenge
the underlying basis for finding that he's failed to
comply in this forum, how does he ever challenge it?

MR. HOCHHALTER: Well, I think that when he's
given notice in the first instance of whether or not he's
going to be suspended, he had to have that here. There
was an attachment to the documents presented at trial that
indicated that he was given a certain amount of time to
respond, prior to his license actually becoming suspended.
Now, he didn't do anything about that and then he does
enter the criminal arena, but there is wmy understanding of
the process through the Department of Licensing is that

when you are given that -- I believe it's a 90 day

period when you are given that period of however many
monthg, where you are notified your license will be
suspended, you can contact the Department of Licensing and
challenge that through an administrative hearing.

We know that these cases have made their way up
through the appellate process, because there is other case
law, not on this issue, but things upon like Redmond vs.

A 229



W O g0 s W

NONON N NN R R R R H B R
Mo W NN R oYW Y U W Ny O

13

Moore, and other issues that make their way through the

appellate procegs through the administrative course of
action. But here he's challenging the basis for the
suspension, We don't think that's the appropriate forum,
but even if it is, failling to comply, 1f it doesn't
include -- an invitation to anarchy is a good way to put
it.

Another way to look at it is to read a statute in
a way that would lead to an absurd resgult, because that's
the only way to read it. If he doesn't pay and he's
sugpended and then he just continueg to drive and the
state can't enforce it, then, he could accrue 100
infractions and what's his disincentive at that point?
There's no incarceration, if there's no criminal
convictiong. What is his disincentive to driving and
committing several infractions? There is none.

THE COURT: The bottom line from your perspective
ig fallure to pay the amount that's ordered to be paid,

pursuant to a conviction is in fact failure to comply with

the terms and conditions of the traffic infraction,

MR. O'ROURKE: Right, and the legislature could
have written failure to comply by showing up to a
contesting hearing, which you have an option for being
ordered to pay and not paying, perhaps that could be
written there. We understand you could argue, well, the
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rule of brevity (sic) suggests that if it doesn't indicate
one way or the other you have to gide with -- we are not
gsaying it's not suggested in that language. Ag we know in
our brief and your Honor noteg failure to respond is
listed and there's another option listed and then we have
failure to comply, on the ticket itself if we're talking
about the context of the citation, it lists one of your
options as mitigation, deferment or a contested hearing
and it talks about a contested hearing.

If complying with the process of going through a
contested hearing doesn't include following a judge's
order to pay the amount ordered, if you don't win that
contested hearing, then, that leads to essentially an
absurd result., We don't believe there's any ilssue with
that. The equal protection seems to be a non-issue.

Again, there's no difference in the way this law
is applied to indigent defendants. There may be different
effects for them in certain circumstances, but it's not
affecting them differently in the essence of the statute.
Tate ig just not really relevant, because we're skipping a
leap in logic here. In Tate you have an automatic
conversion of a fine into jail, Asg your Honor notes here,
there's a huge element that's being overlooked by the
appellant and that's 1f you don't pay that fine, okay, the
state sugpends you. No one ig sending you to jail but
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yourself by getting in a vehicle and driving. Nobody is
coming to your door and saying you didn't pay the civil
infraction and now we're converting that to jail time.
Nobody is saying that if you get convicted of driving
suspended and you don't pay your fine that there's an
automatic conversion to jail time ag there was in Tate.

There's this huge missing pilece in appellant's
argument, where you have to actually continue to violate a
court's order ~~ the Department of Licensing's order so we
don't think there's an equal protection violation and we
believe the record shows that the elements of the crime
are proven beyond a reasonable doubt.

Thank you.

THE COURT: You get the last word.

MR. HOCHHALTER: Your Honor, Mr. O'Rourke
indicates that what we're looking to do ig overhaul the
system and there's some truth in that. The system as it
exists as people are repeatedly convicted for Driving with
License Suspended in the Third Degree for failure to pay
the fine is contrary to the law the legislature wrote and
it is only persisting, because of cugtom and this
institutional momentum to continue to prosecute and
convict for what is not actually a crime under the written
statute and so to that extent, yes, the gystem needs to be
changed. Your Honor can begin that change today by
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correctly interpreting the statute and reversing
Mr. Johnson's conviction.

The issues come up about whether there would be
any disincentive, if this crime isn't there hanging over
someone's head and the fact is that there is a
disincentive even without the crime. Suspension itself is
a great digincentive. It can greatly deter someone's
ability to provide for themselves financially. Many
people end up applying for welfare benefits,

THE COURT: What about his argument that in
egsence all I can do is look at the fact that Mr. Johnson
was in fact suspended on the date and time in question and
that the forum for challenging the basis on which he was
initially sugpended is not here, but elsewhere
adnminigtratively?

MR. HOCHHALTER: Your Honor, this is the proper
forum for him to contest the underlying suspension,
because the underlying suspension and the reagons for it
are an essential element of the crime, which he was
charged with, and so in order to make his defense to that
criminal charge he needs to be able to challenge the
constitutionality of that underlying suspension.

‘ In addition to that, the administrative procedures
that Mr. O'Rourke brings up are extremely limited. The
statute only allows for a very limited review. It's not a
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hearing. The Department of Licensing looks over its
records to make sure there are no clerical errors and
that's it. That's the full extent of the pre-suspension
appeal rights and that's not sufficient to be able to
challenge the coﬁstitutionality of that suspension and so
we need a forum such as this one to do that.

THE COURT: Okay, anything else?

MR, HOCHHALTER: I did also just want to bring up
Mr. O'Rourke mentioned that the evidence that was
submitted at trial was this Department of Licensing
letter, the notice of suspension, which says -- this is
all it says about the reasons for the suspension, "You
failed to respond, appear, pay or comply with the termsg of
the citation." Now, that doesn't match the language of
the statute. The statute doesn't say that word "pay," so
if pay was the reason that he was suspended here this is
insufficient to prove that he's guilty of Driving with
License Suspended in the Third Degree, because pay is not
a part of that crime and so there was not sufficient .
evidence to convict Mr, Johnson beyond a reasonable doubt.

THE COURT: All right. A written decision will be
entered by the Court in due course on thig RALJ.

MR. HOCHHALTER: Thank you.

(WHEREUPON THE PROCEEDING WAS CONCLUDED.)

-~000--
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DEPTITY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR LEWIS COUNTY
STATE OF WASHINGTON | ; No. 09-1-00586-3
Plaintiff / Respondent )
vs. ; RULING ON APPEAL FROM DISTRICT
STEPHEN C. JOHNSON . ) COURT
Defendant/ Appellant ; (RALJ)
)
)
L
FACTS

On September 19, 2008, Appellant Stephen C. Johnson was stopped while driving in the
100 block of Falls Road in the Randle area of Lewis County. At the time of the stop, Mr,
Johnson’s driver’s license and privilege to drive was suspended in the third degree. (RP 6-8, RP
12), (exhibit #1) According to the notice given by the Departmént of Licensing to Appellant, the
suspension was due to his failure to respond to, appear, pay or comply with a citation for driving
without a valid license, which citation was issued April 14, 2007. (Exhibit #1), In actuality, on
April 14, 2007, Appellant, who had been a licensed driver but whose license the Department of
Licensing had declined to renew, had been stopped while driving and issued a notice of infraction
for driving without & valid driver’s license. Appellant unsuccessfully contested the notice of

infraction and a monetary penalty was imposed, which he failed to pay, claiming indigency,

Page 1
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Failure to pay the infraction resulted in the Department of Licensing suspending his driver’s
license and his privilege to drive in this state. (RP 58-63) (Exhibit #2)

As aresult of the stop, Appellant was arrested for Driving while suspended in the Third
Degree and transported to the Lewis County Jail. Appellant appeared for arraignment on
Scptember 22, 2008, at which time he waived formal arraignment, entered a plea of not guilty,
and requested court appointed counsel, Despite claiming to be indigent, Appellant was found at
that time to not qualify for court appointed counsel. Thereafter, attorney Ryan Gunn appeared as
counsel for him. On December 4, 2008, a pretrial hearing was held and, a date for trial was set.
That same day, Appellant filed a motion to dismiss the charge, and waived speedy trial to allow
for setting of the motion to dismiss. On December 17, 2008, Attorney Gunn filed a notice of
withdrawal as counsel for Appellant, indicating in the notice that Appellant would be
representing himself, pro se. Appellant filed a pro se notice of appearance and a new brief on
January 13, 2009, During a colloquy with the court on February 4, 2009, appellant stated that he
desired to proceed pro se, did so and his motion to dismiss the charge was denied, (Brief of
respondent page 2, lines 1-14) Thereafter, appellant filed a motion for reconsideration of the
ruling denying his motion to dismiss. At that hearing, Appellant was apparently directed to file a
new affidavit relative to his financial status, as the District Court determined that he then did
qualify for court appointed counsel and after a colloquy with the Appellant, during which he
reiterated his desire to represent himself, appointed attorney Jerry Grey as Standby counsel. On
March 19, 2009, Appellant’s motion to reconsider the denial of his motion to dismiss the charge
was denied. Thereafter Appellant filed an interlocutory appeal to Superior court, which was

dismissed.

The matter came on for trial September 18, 2009, before Court Commissioner Wendy Tripp.
During the trial Appellant admitted in answer to various questions from the deputy prosecutor
that he had received a notice of infraction, which he unsuccessfully contested, resulting in an
adjudication being made that he owed a monetary penalty; had failed to pay the monetary
penalty; had received notice that his driver’s license would be suspended as a result of failing to
pay the monetary penalty; knew that his driver’s license was in fact suspended by the Department

of Licensing for non-payment of the monetary penalty; and after such suspension drove his
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motor vehicle on a public highway, which resulted in his being stopped and charged with driving

while suspended. (RP pages 58-63). From a guilty verdict, the Appellant now appeals.

During the pendency of the appeal, Appellant, being dissatisfied with his appointed counsel
for appeal, brought a pro se motion for new counsel on the appeal, which was first addressed to
"Superior Court where the appeal was then pending. Determining that the obligation to consider
appointment of new counsel was properly a decision of the District Court, the request was
referred to the District Court for a decision on the issue. Subsequently a hearing on the issue was
held on June 2, 2010 before Judge Buzzard of the District Court, (RP hearing of June 2, 2010 12-
23). During that hearing, inasmuch as he had examined the last affidavit of financial resources
filed by Appellant in October of 2009 and determined that it was mostly blank, Judge Buzzard
inquired of the Appellant relative to his finances, during which Appellant revealed that he owned
a home, which he valued at $300,000. And which was free and clear. He also disclosed that he
was the judgment creditor in a civil lawsuit in Lewis County Superior Court, wherein he was
awarded 2.5 million dollars for the tort of outrage and $420,000.00 in actual damages, for a total
of 2.928 million dollars. Appellant further disclosed that the interest on the judgment, which had
not been appealed, was $960.00 per day and that no effort had been made by Appellant to collect
upon or realize upon the judgment. Judge Buzzard declined the request to replace his then
counsel and stated that Appellant did not get counsel of his choice at public expense. The record
is thereafier silent on the issue of his request for “new” court appointed counsel, although
appointed counsel thereafter took no further action relative to the appeal and present counsel,
who was apparently retained for the purposes of appeal, appeared for Appellant on August 2,
1010.

i

ISSUES ON APPEAL

The Appellant has raised several issues on appeal, including the following:

1. The state failed to prove all of the elements of the crime charged;
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A 239



2. The suspension of the Appellant’s driver’s license was unconstitutional;

3, The suspension of a driver’s license for non-payment as applied to indigent defendants is

unconstitutional;

4, Appellant received ineffective assistance of counsel at trial and

The court violated procedural due process in determining that the Appellant was not
indigent for the purpose of appointment of counsel on appeal.
[HE

AUTHORITY AND DECISION

1. R.C\W. 46.20.342 provides in part “That it is unlawful for any person to drive a motor
vehicle in this state while that person is in a suspended or revoked status,”  Subsection (¢) of the
same statute provides in part “A person who violates this section when his or her driver’s license
or driving privilege is, at the time of the violation, suspended or revoked solely because...(iv) the
person has failed to respond to a notice of traffic infraction, failed to appear at a requested
hearing, violated a written promise to appear in court, or has failed to comply with the terms of a
notice of a traffic infraction or citation, as provided in R.C.W, 46.20.289... is guilty of driving
while license suspended or revoked in the third degree.” R.C.W., 46.20.289 provides in part,
“the department shall suspend all driving privileges of a person when the department receives
notice from a court under R.C.W. 46.63.070(6), 46.63.110 (6), or 46.64.025, that the person has
failed to respond to a notice of traffic infraction, failed to appear at a requested hearing, violated
a written promise to appear in court, or has failed to comply with the terms of a traffic infraction
or citation.” R.C.W. 46.63.110 (the version in effect at the time Appellant was stopped)

provides in part: “(1) A person found to have committed a traffic infraction shall be assessed a
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monetary penalty.” The statute further provides in subsection (6): “Whenever a monetary
penalty, fee, cost, assessment, or other monetary obligation is impbsed by the court under this
chapter it is immediately payable... (b) If a person has not entered into a payment plan with the
court and has not paid the monetary obligation in full on or before the time established for
payment, the court shall notify the department of the delinquency, The department shall suspend

the person’s driver’s license or driving privilege until all monetary obligations have been paid.”

Appellant claims that the state failed to prove all of the elements of the charge, driving
while suspended third degree because the statute does not apply to Appellant, as he did “respond
to the traffic infraction” in that he complied with the terms of the notice of infraction by
requesting a hearing. Such an argument ignores the plain language and the interrelationship of
the statutes referred to above, governing the issuance of traffic infractions and response to them.
By the plain language of R.C.W. 46.73.070 when a person, such as Appellant receives a notice of
traffic infraction, that person must “respond” by either paying the monetary penalty, asking for a
mitigation hearing or asking for a contested hearing. There is no dispute that Appellant did
initially “respond” to the notice of infraction and request a contested hearing. Appellant’s
driver’s license and privilege was not suspended as a result of that response, rather Appellant’s
license and privilege was suspended for what came after that contested hearing, namely not
paying the monetary penalty when the infraction was found to have been committed. As clearly
set forth in the above in R.C.W, 46.63.110, when an infraction is found committed, a monetary
penalty is imposed and a date by which it is to be paid is set. Someone in the position of
Appellant who has contested an infraction and lost the éoxltest can request a payment plan, which

Appellant did not do, but in the event that the infraction is not paid by the due date or if there is a
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failure of the payment plan, pursuant to R.C.W. 46.63.110, the court notifies Department of
Licensing (DOL), which after notice, suspends the driver’s license or privilege of the non—paying
party. In the event that the non-paying party continues to drive and is stopped by iaw
gnforcemcnt, pursuant to R.C.W. 46.20.342 and R.C.W. 46.20.289, which must be read together,
that party is properly chargeable with driving suspended in the third degree since the non-paying
party has failed to comply with the terms of the notice of infraction, specifically by not paying it.
The “failure to comply with the terms of a traffic infraction as provided in R.C,W. 46.20.289”
does not mean failing to respond to the initial notice of traffic infraction as set forth in R.C.W.
46.63.070 rather; it refers in clear and unequivocal language to non-compliance by doing what
the adjudicated infraction requires, such as by not paying the monetary penalty,

In the case at bar, the evidence produced at trial showed that Appellant, when stopped by
the deputy Sheriff on September 19, 2008, was driving his vehicle on a public highway, in Lewis
County, State of Washington, during a period when his driver’s license or privilege was
suspended due to his failure to pay a monetary penalty imposed for an infraction for driving

without a valid driver’s license. Appellant knew his license was suspended and exhibit #1

clearly showed that he-had received notice dated September-17,2007, that-his driver’s-license -

would be suspended on November 1, 2007, due to his failure to pay the infraction. The state
proved all of the elements of the crime of driving while suspended and the claim to the contrary

is without merit,

2. Appellant, with scant citation to relevant authority claims that the underlying
suspension of his driver’s license and privilege was unconstitutional, and that as a result the

conviction for driving while suspended should be reversed. Appellant further claims that
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suspension of a driver’s license of non-payment of a monetary obligation is unconstitutional as
applied to individuals who are indigent. Appellant acknowledges that his driver’s license and
privilege were suspended due to his non-payment of a fine (monetary penalty) incurred for
gommitting the infraction of driving without a valid license, and claims that he did not have a
valid license because of the refusal of the Department of Licensing to renew his driver’s license
due to his failure to provide a residence address in his application, as required by R.C.W,
46.20.091 (1) (d). Appellant asserts that the requirement of a residential address by R.C.W.
46.20,091 (1) (d) is unconstitutional, (Brief of Appellant pages 6-8)

In making thisﬁ argument, Appellant ignores the underlying fact that his driver’s license and
privilege was not suspended due to anything concerning his application or address, but rather
because he failed to pay the monetary penalty incurred due to the infraction of driving without a
valid license, Both the infraction and the subsequent charge of driving while suspended share the
same fact, that the Appellant was driving on a public highway with knowledge that he was
unlicensed and in the latter circumstance suspend.ed.l In either event, both the infraction and the
criminal charge could have been avoided by simply not driving, With regard to the claim |
regarding the unconstitutionality of R.C.W. 46,20.091 (1) (d), Washington requires that a statute

must be shown to be unconstitutional beyond a reasonable doubt, City of Redmond v. Moore,

151 Wn, 2d 664, 91 P,2d875 (2004) A facial challenge to the constitutionality of a statute
requires that it be shown beyond a reasonable doubt that there are no set of circumstances where

the statute can be constitutional, Washington State Republican Party v. Public Disclosure

Commission, 141 Wn. 2d 245, 282, 4 P.3ed808 (2000) Assumptions or hypotheses about the
potential unconstitutionality of a statute are not enough. R.C.W. 46.20.091 establishes the criteria

for an application for an original driver’s license and requires at a minimum, name, verified by
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evidence; date of bifth, verified by evidence; sex; Washington residence address; description;
driving record and any other information required by the department. Nothing in the statute on
its face distinguishes among applicants or classes of applicants, as the same information is sought
ffom all. Appellant claims the statute denies equal protection as it denies homeless persons the
right to obtain a driver’s license. Such a claim is wholly unsubstantiated by any evidence in the
record, and assumes that homeless applicants do not have a residence address, and have a “right”
to a driver’s license neither of which contentions has been shown to be true or accurate.
Moreover, the Washington Supreme Court has rejected equal protection challenges to ordinances

because they apply equally to all persons. State v. Webster 115 Wn.2d 635, 646, 802 P.2d 1333

(1990) In the same case, in dicta, the court pointed out that in no case had the “homeless” been
declared to be a protected class for the purpose of Fourteenth Amendment analysis,

The claim that R.C.W, 46.20.091 is unconstitutional is irrelevant to these proceedings in
any event as Appellant admitted that he had no valid driver’s license when the infraction was
issued and, knew he was suspended when stopped on September 19, 2008, Moreover there is no
evidence in the record that Appellant is “homeless” and a member of the “homeless” class of
individuals if such class exists or, other than his own self-serving claim, that the reason he could
not renew his driver’s license was due to his failure to furnish a residence address in his
application. The proper forum for Appellant to litigate a claim that he is should be entitled to
obtain a driver’s license without proving residence within the State of Washington should be in a
civil proceeding with the Department of Licensing, not this appeal of a conviction for driving -
while license was suspended.

Appellant also appears to argue that there is no rational basis for requiring applicants for

driver’s licenses to furnish a residential address within this state, which ignores the requirement
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of R.C.W. 46.20.001 that a driver within this state, unless subject to one or more of the

exemptions listed, must obtain a driver’s license issued to residents of this state to drive upon its

highways. As pointed out in Spokane v, Port, 43 Wn. App.273, 275, 716 P.2d 945 (1986)
driving on the highways of this state is a privilege, not a right, and always subject to such
reasonable regulation and control as the proper authorities see fit under the police powers in the

interest of public safety and welfare, See also Hendrick v. Maryland,235 U.8. 610, 59 L..Ed.385,

35 S, Ct. 140 (1915), where the U.S. Supreme Coutt held that states may rightfully prescribe
uniform regulations necessary for public safety and order in the operation upon its highways of
motor vehicles and it may require the licensing of drivers. The State of Washington certainly has
an interest in seeing that those to whom driver’s licenses are issued are not only competent and
skilled but are actual residents of this state, and to require such an address is a valid regulation
under the police powers of the state. Appellant has not shown that the underlying suspension of
Appellant’s driver’s license or privilege was unconstitutional or that the requirement that a
residential address be furnished to obtain a driver’s license is unconstitutional on its face and his

claims with respect thereto are without merit,

3& 5. Appellant in his third assignment of error claims that Suspension of a driver’s
license for non-payment of a monetary obligation is unconstitutional as applied to indigents. In
his fifth assignment of error he claims that the District Court Judge denied Procedural Due
Process to Appellant in finding that he was not indigent and denying him appointed counsel for
appeal. As both of these claims relate to the financial circumstances of the Appellant, they will
be discussed here. Unfortunately the record before this court does not contain any documentation

of Appellant’s financial circumstances, other than a partial transcript of & hearing held before
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Judge Roewe on February 24, 2009, and a partial transcript of a hearing held before Buzzard of
the district Court on June 2, 2010. Other than those two partial transcripts of hearings actually
held, the only other items in the record for consideration as to the financial status of Appellant
are the statements contained in Appellant’s brief.

Appellant argues that suspension of a driver’s license for failure to pay a monetary penalty
is unconstitutional as applied to the indigent. As pointed out above, pursuant té R.C.W.
46.63.110 (1), a person found to have committed a traffic infraction shall be assessed a monetary
penalty. Pursuant to subsection 6 of the same statute, when a monetary penalty is imposed it is
immediately payable. In the event that the person against whom the penalty has been assessed is
not able to pay it in full, and not more than a year has elapsed since the penalty was assessed, the
court may enter into a payment plan with the person owing the monetary penalty. Pursuant to the
same subsection of the statute, in the event that payments are not made, the court notifies DOL
and pursuant to statute, DOL suspends the driver’s license or privilege of the non-paying person.’
By statute, monetary penalties imposed are civil in nature; hence non-payers may not be

imprisoned for non-payment, although other consequences such as suspension of driver’s license

‘may follow. No authority for the claim that suspension of a driver’s license for non-payment of a

financial penalty is unconstitutional has been provided by Appellant and as imprisonment does
not directly result from non-payment, Appellant’s reliance upon Tate v, Short, 401 U.S. 395, 28
LED 2ed 130,91 S Ct, 668 (1971) for support for the claim that it is unconstitutional is
misplaced. The possibility of incarceration is remote and triggered not by non-payment of the
monetary penalty but rather by driving subsequent to being notified of the suspension of a
driver’s license for non-payment, which may lead to prosecution for the criminal traffic offense

of driving while suspended. Suspension of a driver’s license has no direct or criminal
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consequence absent driving while in that status. Again, the consequence of failing to pay a
monetary penalty is the same for all classes of licensed drivers, namely suspension of driver’s
license and privilege after notice, it is not a consequence reserved for someone whd claims to be
;;xiigent. Moreover, there is no distinction made between one who does not pay a monetary
penalty due to a claim of inability to pay and one who does not pay merely because he or she
decided not to do so. Suspension due to non-payment of a monetary penalty is not
unconstitutional. |

R.C.W. chapter 10.101.005 et. Sequence deals with services which may be provided to
persons who are determined to be indigent. R.C.W. 10,101,020 (3) deals with deter'mination of
indigency and provides in part that the determination is to be made at the initial contact with
defendant or at the earliest time circumstances permit, The statute also provides that the
information furnished by the defendant is confidential and shall not be available for use by the
Prosecution in the pending case, CrRLJ 3.1 follows the statute in that it provides in subsection
(3) that information given by a person to assist in the determination of whether he or she is

financially able to obtain a lawyer shall be on oath and shall not be available to the prosecution in

{|the pending case in chief. R.C,W. 10.101.020 (4) provides-in part that if the court subsequently — - -

determines the person receiving services is ineligible, the court shall notify the person. As stated
above, none of the information furnished by Appellant to the District Court relative to his
financial status was included in the “record” of the case filed in Superior Court, other than the
two partial transcripts of hearings held on February 24, 2009 and June 2, 2010, At the hearing
before Judge Roewe on February 24, 2009, in response to inquiry from the Court as to whether
he had sought appointment of a public defender, Appellant initially responded, I don’t think I

qualify.” Appellant thereafter went to the District Court Probation Office and subsequently
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qualified, and stand by counsel was appointed. In June of 2010, after Appellant expressed
dissatisfaction with his the court appointed counsel, Judge Buzzard held a hearing to consider
allowing his then counsel to withdraw and appointing new counse] and observing that the
financial documents filed by Appellant were mostly blank, inquired on the record as to
Appellant’s financial status. During that hearing Appellant revealed that he owned a house, free
and clear, which he valued at $300,000, and that he had left the paragraph describing his interest
in real estate on the financial declaration blank, (RP June 2, 2010, page 18) In response to
further questioning Appellant disclosed that he was the judgment creditor in a suit against his
neighbor, which judgment totaled 2,928 Million dollars, and was accruing interest at the rate of
$960.00 per day and had not been appealed. (RP June 2, 2010 page 21-22) Although the record
of what transpired thereafter is not before the court, apparently Judge Buzzard determined that
the Appellant was not indigent, and declined to appoint new counsel for him on appeal.

While it is true that Pursuant to above-cited statute and court rule, the information
pertaining to the financial resources of Appellant is confidential and not to be used by the
prosecution in the case or used in the prosecution’s case in chief, there is no evidence that the
information obtained by Judge Buzzard was so used. Moreover, it appears that full disclosure of
assets was not done at the time the initial application for a determination of indigency was made
and absent inquiry by Judge Buzzard disclosure of either the 2,928 million dollar judgment in
Appellant’s favor or his $300,000 unencumbered home would not have been forthcoming, Given
the disclosure of Appellant’s assets at the June 2, 2010 hearing, it does not appear that the
determination, assuming that it was made, that Appellant was not indigent for the purpose of
court appointed counsel for his appeal was error or erroncously made, Contrary to the claim of

Appellant, there was nothing violative of due process by Judge Buzzard in conducting the inquiry
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as it appears to be allowed by R.C.W. 10.101.020 (4) and Appellant does not appear to be
entitled to counsel paid for by the taxpayers in prosecuting his appeal. |

Contrary to the claims made by Appellant, it is not unconstitutional for the state to
suspend a driver’s license for failure to pay a monetary penalty, regardless of whether the person
whose license is suspended is indigent or claims that he or she can’t pay the monetary penalty, It
does not appear that by any reasonable standard, Appellant is indigent and could not pay the
monetary penalty imposed for the infraction found committed. It was not error for Judge Buzzard
to conduct an under oath, on the record examination of Appellant relative to his financial assets
and the determination that Appellant was not indigent was not in error. Appellant was not
entitled to counsel paid for by the taxpayers in the prosecution of his appeal, and his claim to the

contrary is without merit.

‘4, The final claim of Appellant pertains to his assertion that his standby counsel provided
ineffective assistance at trial, A criminal defendant has a constitutional right to the assistance of
counsel. U.S. Constitution amendment 6, 14; Washington Constitution article 1, section 3, and
22. The right to counsel necessarily includes the right to effective assistance of counsel,

Kimmelman v, Morris, 477 U.S. 365, 377, 106 5.Ct. 2574, 91 L.Ed. 2ed 305 (1986), The

“landmark’ case involving a claim of ineffective assistance of counsel is Strickland v.
Washington, 466 U.S. 668, 104 S,CT. 2052, 80 L.ED. 2ed 674 (1984), As held by the United

States Supreme Court in Strickland, supra and in Washington cases following it, State v.

Bradbury, 38 Wn. App. 367, 685 P.2d.623 (1984), in examining a claim that trial counsel was
ineffective, appellate courts utilize a two part test, namely (1) was counsel’s performance below

objective standards of reasonable representation, and if so (2) did counsel’s performance
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prejudice the defendant. Strickland, supra at 687-88 and Bradbury, supra at 370, See also State

v. Thomas, 109 Wn, 2d 222, 749 P.2d. 816 (1987). With respect to the first prong of the
Strickland, supra, scrutiny of counsel’s performance is highly deferential and courts will indulge
in a strong presumption of reasonableness. See State v.McNeal, 145 Wn.2d 352, 362, 37 P.3ed
.;280 (2002), With regard to the second prong, the defendant has the burden to show that there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been different. Strickland at 694, Thomas, supra at 226, In order to prevail on an

ineffective assistance of counsel claim, the Appellant must show that (1) trial counsel’s
performance was deficient in that it fell below an objective standard of reasonableness and (2)
counsels’ deficient performance prejudiced the defendant, in that there is a reasonable probability
that, but for counsel’s errors the outcome of the proceeding would have been different, State v,

Pugh, 153 Wn. App 569, 222P.3d 821 (2009) citing State v. Hendrickson, 129 Wn. 2d 61, 917

P.2d 563 (1996). If either part of the test is not satisfied, the inquiry need go no further.

The role of “stand-by” counsel is not to represent a pro-se defendant, but rather to provide
the pro-se defendant with technical information and to “be available to represent the accused in
the event that termination of the defendant’s self-representation is necessary.” State v. Pugh,
supra at 580, citing State v. Bebb, 108 Wn.2d 515,740 P.2.2d 829 (19087)

In the case at bar, Appellant, pro-se, filed a 7 page motion to dismiss the driving while
suspended charge, followed by a 14 page motion to reconsider the refusal of the District Court to
grant the initial motion. On March 19, 2009 Appellant, pro-se, argued the motion to reconsider
before Judge Roewe with the assistance of stand-by counsel Mr. Grey. When the District Court
denied the motion to reconsider, Appellant acting pro-se sought discretionary review in the

Superior Court, which after argument by Appellaht was denied, Mr. Grey was appointed by the
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court as stand-by counsel only and functioned as standby counsel, although he did question
Appellant at trial and raised numerous objections to actions of the state not only at trial by at pre-
trial proceedings as well. No evidence in the record shows that Appellant ever requested a
change in Mr. Grey’s status from stand-by to full counsel. No evidence in the record supports the
érgument made by Appellant in his brief that Mr. Grey refused to make constitutional and
statutory arguments for and on behalf of Appellant. Nothing in the record suggests that Mr,
Grey, as claimed in Appellant’s brief, somehow pressured Appellant to proceed pro-se,
especially given Appellant’s record of representing himself, pro-se on numerous occasions,
Moreover, several of the arguments made by the Appellant in his initial motion to dismiss and in
his motion to reconsider denial of that motion, specifically about his “right to drive”, the claimed
unconstitutionality of the statutes and that the statutes somehow do not apply to him and his
situation are the same arguments made in his appeal. There is no showing that the outcome of the
trial in District Court would have been any different, regardless of how or by whom Appellant

was represented or assisted, The claim of ineffective assistance of counsel is without merit.

Considering all of the issues raised by Appellant in his appeal, there is no merit to his
contention that the state failed, at trial to prove all of the elements of the offense; no merit 1o his

contention that the underlying suspension of his driver’s license and his privilege was
p g

| unconstitutional; no merit to his contention that the requirement to furnish a residential address

to obtain a driver’s license is unconstitutional; suspension of a driver’s license for non-payment
of a monetary obligation or fine is not unconstitutional as to indigent defendants; Appellants
stand-by counse! was not ineffective; and the examination of Appellant’s financial status in

determining that he was apparently not entitled to appointed counsel on appeal did not violate
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due process of law. The conviction of Appellant for driving while suspended shall be affirmed
and the matter remanded to District Court for imposition of costs, which are awarded to the

respondent, State of Washington,

ITIS ORDERED, ADJUDGED AND DECREED THAT THE DECISION AND
JUDGMENT OF THE LEWIS COUNTY DISTRICT COURT IS AFFIRMED. ITIS
FURTHER ORDERED, ADJUDGED AND DECREED THAT THIS MATTER IS
REMANDED TO THE LEWIS COUNTY DISTRICT COURT FOR ENFORCEMENT OF THE
JUDGMENT AND FOR IMPOSITION OF COSTS OF APPEAL AWARDED TO

RESPONDENT STATE OF WASHINGTON

DATED THIS 12TH DAY OF JULY, 2011

g,

RICHARD 1. BROSEY, JUDGf
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46.20.342. Driving while license invalidated--Penalties--Extension of..., WA ST 46.20,342

West's Revised Code of Washington Annotated
Title 46. Motor Vehicles (Refs & Annos)
Chapter 46.20. Drivers' Licenses--Identicards (Refs & Annos)
Driving or Using License While Suspended or Revoked
West's RCWA 46.20.342
46.20.342, Driving while license invalidated--Penalties--Extension of invalidation

Currentness

(1) It is unlawful for any person to drive a motor vehicle in this state while that person is in a suspended or revoked status or
when his or her privilege to drive is suspended or revoked in this or any other state. Any person who has a valid Washington
driver's license is not guilty of a violation of this section.

(a) A person found to be an habitual offender under chapter 46.65 RCW, who violates this section while an order of revocation
issued under chapter 46.65 RCW prohibiting such operation is in effect, is guilty of driving while license suspended or revoked
in the first degree, a gross misdemeanor. Upon the first such conviction, the person shall be punished by imprisonment for not
less than ten days. Upon the second conviction, the person shall be punished by imprisonment for not less than ninety days,
Upon the third or subsequent conviction, the person shall be punished by imprisonment for not less than one hundred eighty
days. If the person is also convicted of the offense defined in RCW 46.61.502 or 46.61.504, when both convictions arise from
the same event, the minimum sentence of confinement shall be not less than ninety days. The minimum sentence of confinement
required shall not be suspended or deferred. A conviction under this subsection does not prevent a person from petitioning for
reinstatement as provided by RCW 46.65.080,

(b} A person who violates this section while an order of suspension or revocation prohibiting such operation is in effect and
while the person is not eligible to reinstate his or her driver's license or driving privilege, other than for a suspension for the
reasons described in (c) of this subsection, is guilty of driving while license suspended or revoked in the second degree, a gross
misdemeanor. For the purposes of this subsection, a person is not considered to be eligible to reinstate his or her driver's license
or driving privilege if the person is eligible to obtain an ignition interlock driver's license but did not obtain such a license. This
subsection applies when a person's driver's license or driving privilege has been suspended or revoked by reason of:

(i) A conviction of a felony in the commission of which a motor vehicle was used;
(ii) A previous conviction under this section;

(iii) A notice received by the department from a court or diversion unit as provided by RCW 46.20.265, relating to a minor
who has committed, or who has entered a diversion unit concerning an offense relating to alcohol, legend drugs, controlled
substances, or imitation controlled substances;

(iv) A conviction of RCW 46.20.410, relating to the violation of restrictions of an occupational driver's license, a temporary
restricted driver's license, or an ignition interlock driver's license;

(v) A conviction of RCW 46.20.345, relating to the operation of a motor vehicle with a suspended or revoked license;
{vi) A conviction of RCW 46.52.020, relating to duty in case of injury to or death of a person or damage to an attended vehicle;

(vii) A conviction of RCW 46.61.024, relating to attempting to elude pursuing police vehicles;

WestlawNext © 2011 Thomson Reuters. No claim to original U S, Govermiment Works, 1
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(viii) A conviction of RCW 46.61.212(4), relating to reckless endangerment of emergency zone workers;

(ix) A conviction of RCW 46.61.500, relating to reckless driving;

(x) A conviction of RCW 46.61.502 or 46.61.504, relating to a person under the influence of intoxicating liquor or drugs;
(xi) A conviction of RCW 46.61.520, relating to vehicular homicide;

(xii) A conviction of RCW 46.61.522, relating to vehicular assault;

(xiif) A conviction of RCW 46.61.527(4), relating to reckless endangerment of roadway workers;

(xiv) A conviction of RCW 46.61.530, relating to racing of vehicles on highways;

(xv) A conviction of RCW 46.61.685, relating to leaving children in an unattended vehicle with motor running;
(xvi) A conviction of RCW 46.61.740, relating to theft of motor vehicle fuel,

(xvii) A conviction of RCW 46.64.048, relating to attempting, aiding, abetting, coercing, and committing crimes;
(xviii) An administrative action taken by the department under chapter 46.20 RCW; or

(xix) A conviction of a local law, ordinance, regulation, or resolution of a political subdivision of this state, the federal
government, or any other state, of an offense substantially similar to a violation included in this subsection,

(c) A person who violates this section when his or her driver's license or driving privilege is, at the time of the violation,
suspended or revoked solely because (i) the person must furnish proof of satisfactory progress in a required alcoholism or drug
treatment program, (ii) the person must furnish proof of financial responsibility for the future as provided by chapter 46.29
RCW, (iii) the person has failed to comply with the provisions of chapter 46,29 RCW relating to uninsured accidents, {iv) the
person has failed to respond to a notice of traffic infraction, failed to appear at a requested hearing, violated a written promise to
appear in court, or has failed to comply with the terms of a notice of traffic infraction or citation, as provided in RCW 46.20,289,
(v) the person has committed an offense in another state that, if committed in this state, would not be grounds for the suspension
or revocation of the person's driver's license, (vi) the person has been suspended or revoked by reason of one or more of the
items listed in (b) of this subsection, but was eligible to reinstate his or her driver's license or driving privilege at the time of
the violation, or (vii) the person has received traffic citations or notices of traffic infraction that have resulted in a suspension
under RCW 46.20.267 relating to intermediate drivers' licenses, or any combination of (c)(i) through (vii) of this subsection, is
guilty of driving while license suspended or revoked in the third degree, a misdemeanor, For the purposes of this subsection,
a person is not considered to be eligible to reinstate his or her driver's license or driving privilege if the person is eligible to
obtain an ignition interlock driver's license but did not obtain such a license.

(2) Upon receiving a record of conviction of any person or upon receiving an order by any juvenile court or any duly authorized
court officer of the conviction of any juvenile under this section, the department shall;

(a) For a conviction of driving while suspended or revoked in the first degree, as provided by subsection (1)(a) of this section,
extend the period of administrative revocation imposed under chapter 46,65 RCW for an additional period of one year from
and after the date the person would otherwise have been entitled to apply for a new license or have his or her driving privilege
restored; or

(b) For a conviction of driving while suspended or revoked in the second degree, as provided by subsection (1)(b) of this section,
not issue a new license or restore the driving privilege for an additional period of one year from and after the date the person
would otherwise have been entitled to apply for a new license or have his or her driving privilege restored; or
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(c) Not extend the period of suspension or revocation if the conviction was under subsection (1)(c) of this section. If the
conviction was under subsection (1)(a) or (b) of this section and the court recommends against the extension and the convicted
person has obtained a valid drivet's license, the period of suspension or revocation shall not be extended.

Credits ‘
[2010 ¢ 269 § 7, eff. Jan. 1, 2011; 2010 ¢ 252 § 4, eff. Jan. 1, 2011; 2008 ¢ 282 § 4, eff. Jan. 1, 2009; 2004 ¢ 95 § 5, eff. June
10, 2004; 2001 ¢ 325 § 3; 2000 ¢ 115 § 8; 1999 ¢ 274 § 3; 1993 ¢ 501 § 6; 1992 ¢ 130 § 1; 1991 ¢ 293 § 6. Prior: 1990 ¢ 250
§47;1990¢ 210§ 5; 1987 ¢ 388 § 1; 1985 ¢ 302 § 3; 1980 ¢ 148 § 3; prior: 1979 ex.s. ¢ 136 § 62; 1979 ex.s. ¢ 74 § I; 1969
¢ 27 § 2; prior: 1967 ex.s. ¢ 145 § 52; 1967 ¢ 167 § 7; 1965 ex.s. ¢ 121 § 43.]

Notes of Decisions (38)

Current with 2011 Legislation effective through August 1, 2011.

End of Document 200 F Thomson Reuters, No claim to ariginal ULS. Government Works
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West's Revised Code of Washington Annotated
Title 46. Motor Vehicles (Refs & Annos)
Chapter 46.20. Drivers' Licenses--Identicards (Refs & Annos)
Restricting the Driving Privilege
West's RCWA 46.20.289
46.20.289, Suspension for failure to respond, appear, etc,
Currentness

The department shall suspend all driving privileges of a person when the department receives notice from a court under RCW
46.63.070(6), 46.63.110(6), or 46.64.025 that the person has failed to respond fo a notice of traffic infraction, failed to appear
at a requested hearing, violated a written promise to appear in court, or has failed to comply with the terms of a notice of
traffic infraction or citation, other than for a standing, stopping, or parking violation, provided that the traffic infraction or
traffic offense is committed on or after July 1, 2005, A suspension under this section takes effect pursuant to the provisions of
RCW 46.20.245, and remains in effect until the department has received a certificate from the court showing that the case has
been adjudicated, and until the person meets the requirements of RCW 46.20.311. In the case of failure to respond to a traffic
infraction issued under RCW 46.55.105, the department shall suspend all driving privileges until the person provides evidence
from the court that all penalties and restitution have been paid. A suspension under this section does not take effect if, priot to the
effective date of the suspension, the department receives a certificate from the court showing that the case has been adjudicated,

Credits
[2005 ¢ 288 § 5, eff. July 1, 2005; 2002 ¢ 279 § 4; 1999 ¢ 274 § 1, 1995 ¢ 219 § 2, 1993 ¢ 501 § 1.]

Notes of Decisions (16)

Current with 2011 Legislation effective through August 1, 2011,

End of Document 2001 Thomson Rewters. No cfaim to original LS. Governmenl Works

WastlavwNext 2 2011 Thomson Reuters. No claim to originat U.8. Goverment Works.
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West's Revised Code of Washington Annotated
Title 46. Motor Vehicles (Refs & Annos)
Chapter 46.63. Disposition of Traffic Infractions (Refs & Annos)
West's RCWA 46.63.110
46.63.110. Monetary penalties

Currentness

(1) A person found to have committed a traffic infraction shall be assessed a monetary penalty. No penalty may exceed two
hundred and fifty dollars for each offense unless authorized by this chapter or title.

(2) The monetary penalty for a violation of (a) RCW 46.55.105(2) is two hundred fifty dollars for each offense; (b) RCW
46.61.210(1) is five hundred dollars for each offense. No penalty assessed under this subsection (2) may be reduced.

(3) The supreme court shall prescribe by rule a schedule of monetary penaltics for designated traffic infractions. This rule
shall also specify the conditions under which local courts may exercise discretion in assessing fines and penalties for traffic
infractions, The legislature respectfully requests the supreme court to adjust this schedule every two years for inflation.

(4) There shall be a penalty of twenty-five dollars for failure to respond to a notice of traffic infraction except where the infraction
relates to parking as defined by local law, ordinance, regulation, or resolution or failure to pay a monetary penalty imposed
pursuant to this chapter. A local legislative body may set a monetary penalty not to exceed twenty-five dollars for failure to
respond to a notice of traffic infraction relating to parking as defined by local law, ordinance, regulation, or resolution, The
local court, whether a municipal, police, or district court, shall impose the monetary penalty set by the local legislative body.

(5) Monetary penalties provided for in chapter 46.70 RCW which are civil in nature and penalties which may be assessed for
violations of chapter 46.44 RCW relating to size, weight, and load of motor vehicles are not subject to the limitation on the
amount of monetary penalties which may be imposed pursuant to this chapter.

(6) Whenever a monetary penalty, fee, cost, assessment, or other monetary obligation is imposed by a court under this chapter
it is immediately payable. If the court determines, in its discretion, that a person is hot able to pay a monetary obligation in full,
and not more than one year has passed since the later of July 1, 2005, or the date the monetary obligation initially became due
and payable, the court shall enter into a payment plan with the person, unless the person has previously been granted a payment
plan with respect to the same monetary obligation, or unless the person is in noncompliance of any existing or prior payment
plan, in which case the court may, at its discretion, implement a payment plan. If the court has notified the department that the
person has failed to pay or comply and the person has subsequently entered into a payment plan and made an initial payment,
the court shall notify the department that the infraction has been adjudicated, and the department shall rescind any suspension
of the person's driver's license or driver's privilege based on failure to respond to that infraction. “Payment plan,” as used in
this section, means a plan that requires reasonable payments based on the financial ability of the person to pay. The person may
voluntarily pay an amount at any time in addition to the payments required under the payment plan.

(a) If a payment required to be made under the payment plan is delinquent or the person fails to complete a community restitution
program on or before the time established under the payment plan, unless the court determines good cause therefor and adjusts
the payment plan or the community restitution plan accordingly, the court shall notify the department of the person's failure
to meet the conditions of the plan, and the department shall suspend the person's driver's ticense or driving privilege until all
monetary obligations, including those imposed under subsections (3) and (4) of this section, have been paid, and court authorized
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community restitution has been completed, or until the department has been notified that the court has entered into a new time
payment or community restitution agreement with the person.

(b) If a person has not entered into a payment plan with the court and has not paid the monetary obligation in full on or before the
time established for payment, the court shall notify the department of the delinquency. The department shall suspend the person's
driver's license or driving privilege until all monetary obligations have been paid, including those imposed under subsections
(3) and (4) of this section, or until the person has entered into a payment plan under this section,

(c) If the payment plan is to be administered by the court, the court may assess the person a reasonable administrative fee to
be wholly retained by the city or county with jurisdiction. The administrative fee shall not exceed ten dollars per infraction or
twenty-five dollars per payment plan, whichever is less.

(d) Nothing in this section precludes a court from contracting with outside entities to administer its payment plan system. When
outside entities are used for the administration of a payment plan, the court may assess the person a reasonable fee for such
administrative services, which fee may be calculated on a periodic, percentage, or other basis.

(e) If a court authorized community restitution program for offenders is available in the jurisdiction, the court may allow
conversion of all or part of the monetary obligations due under this section to court authorized community restitution in lieu of
time payments if the person is unable to make reasonable time payments.

(7) In addition to any other penalties imposed under this section and not subject to the limitation of subsection (1) of this section,
a person found to have committed a traffic infraction shall be assessed:

(a) A fee of five dollars per infraction, Under no circumstances shall this fee be reduced or waived. Revenue from this fee
shall be forwarded to the state treasurer for deposit in the emergency medical services and trauma care system trust account
under RCW 70.168.040;

(b) A fee of ten dollars per infraction. Under no circumstances shall this fee be reduced or waived. Revenue from this fee shall
be forwarded to the state treasurer for deposit in the Washington auto theft prevention authority account; and

(c) A fee of two dollars per infraction, Revenue from this fee shall be forwarded to the state treasurer for deposit in the traumatic
brain injury account established in RCW 74.31.060.

(8)(a) In addition to any other penalties imposed under this section and not subject to the limitation of subsection (1) of this
section, a person found to have committed a traffic infraction other than of RCW 46.61.527 or 46.61.212 shall be assessed an
additional penalty of twenty dollars. The court may not reduce, waive, or suspend the additional penalty unless the court finds
the offender to be indigent. If a court authorized community restitution program for offenders is available in the jurisdiction,
the court shall allow offenders to offset all or a part of the penalty due under this subsection (8) by participation in the court
authorized community restitution program.

(b) Eight dollars and fifty cents of the additional penalty under (a) of this subsection shall be remitted to the state treasurer.
The remaining revenue from the additional penalty must be remitted under chapters 2.08, 3.46, 3.50, 3.62, 10,82, and 35.20
RCW, Money remitted under this subsection to the state treasurer must be deposited in the state general fund. The balance of
the revenue received by the county or city treasurer under this subsection must be deposited into the county or city current
expense fund, Moneys retained by the city or county under this subsection shall constitute reimbursement for any liabilities
under RCW 43.135.060.

(9) If a legal proceeding, such as garnishment, has commenced to collect any delinquent amount owed by the person for any
penalty imposed by the court under this section, the court may, at its discretion, enter into a payment plan,

(10) The monetary penalty for violating RCW 46.37.395 is: (a) Two hundred fifty dollars for the first violation; (b) five hundred
dollars for the second violation; and (c) seven hundred fifty dollars for each violation thereafter.
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Credits

[2010 ¢ 252 § S, eff, Jan. 1, 2011; 2009 ¢ 479 § 39, eff. July 1, 2009. Prior: 2007 ¢ 356 § 8, eff. July 22, 2007; 2007 ¢ 199 §
28, eff. July 22, 2007, prior: 2005 ¢ 413 § 2, eff. July 24, 2005; 2005 ¢ 320 § 2, eff. July 24, 2005; 2005 ¢ 288 § 8, eff. July
1, 2005; 2003 ¢ 380 § 2, eff. July 27, 2003, Prior: 2002 ¢ 279 § 15; 2002 ¢ 175 § 36; 2001 ¢ 289 § 2; 1997 ¢ 331 § 3, 1993 ¢
501§ 11; 1986 ¢ 213 § 2; 1984 ¢ 258 § 330; prior: 1982 I1stex.s.c 14 § 4; 1982 Istex.s. ¢ 12 § 1; 1982 ¢ 10 § 13; prior: 1981
c330§7;,1981¢19§6; 1980 ¢ 128 § 4; 1979 ex.s. ¢ 136 § 13.]

Notes of Decisions (6)

Current with 2011 Legislation effective through August 1, 2011,
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West's Revised Code of Washington Annotated
Title 46, Motor Vehicles (Refs & Annos)
Chapter 46.20. Drivers' Licenses--Identicards (Refs & Annos)
Restricting the Driving Privilege
West's RCWA 46.20.201
46.20.291. Authority to suspend--Grounds
Currentness

The depariment is authorized to suspend the license of a driver upon a showing by its records or other sufficient evidence that
the licensee:

(1) Has committed an offense for which mandatory revocation or suspension of license is provided by law;

(2) Has, by reckless or unlawful operation of a motor vehicle, caused or contributed to an accident resulting in death or mJury
to any person or serious property damage;

(3) Has been convicted of offenses against traffic regulations governing the movement of vehicles, or found to have committed
traffic infractions, with such frequency as to indicate a disrespect for traffic laws or a disregard for the safety of other persons
on the highways;

(4) Is incompetent to drive a motor vehicle under RCW 46,20,031(3);

(5) Has failed to respond to a notice of traffic infraction, failed to appear at a requested hearing, violated a written promise to
appear in court, or has failed to comply with the terms of a notice of traffic infraction or citation, as provided in RCW 46.20.289;

(6) Is subject to suspension under RCW 46.20,305 or 9A.56.078,;
(7) Has committed one of the prohibited practices relating to drivers' licenses defined in RCW 46,20.0921; or

(8) Has been certified by the department of social and health services as a person who is not in compliance with a child support
order or a residential or visitation order as provided in RCW 74.20A.320,

Credits

[2007 ¢ 393 § 2, off. July 22, 2007; 1998 ¢ 165 § 12; 1997 ¢ 58 § 806; 1993 ¢ 501 § 4; 1991 ¢ 293 § 5; 1980 ¢ 128 § 12;
1965 ex.s. ¢ 121 § 25.]

Notes of Decisions (20)

Current with 2011 Legislation effective through August 1, 2011.
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West's Revised Code of Washington Annotated
Title 46. Motor Vehicles (Refs & Annos)
Chapter 46.23. Nonresident Violator Compact (Refs & Annos) '
West's RCWA 46.23.010
46.23.010. Compact established--Provisions
Currentness

The nonresident violator compact, hereinafter called “the compact,” is hereby established in the form substantially as follows,
and the Washington state department of licensing is authorized to enter into such compact with all other jurisdictions legaily
joining therein:

NONRESIDENT VIOLATOR COMPACT
Article I--Findings, Declaration of Policy, and

Purpose
(a) The party jurisdictions find that:

(1) In most instances, a motorist who is cited for a traffic violation in a jurisdiction other than his home jurisdiction: Must post
collateral or bond to secure appearance for trial at a later date; or if unable to post collateral or bond, is taken into custody until
the collateral or bond is posted; or is taken directly to court for his trial to be held.

(2) In some instances, the motorist's driver's license may be deposited as collateral to be returned after he has complied with
the terms of the citation,

(3) The purpose of the practices described in paragraphs (1) and (2) above is to ensure compliance with the terms of a traffic
citation by the motorist who, if permitted to continue on his way after receiving the traffic citation, could return to him [his]
home jurisdiction and disregard his duty under the terms of the traffic citation,

(4) A motorist receiving a traffic citation in his home jurisdiction is permitted, except for certain violations, to accept the citation
from the officer at the scene of the violation and to immediately continue on his way after promising or being instructed to
comply with the terms of the citation.

(5) The practice described in paragraph (1) above, causes unnecessary inconvenience and, at times, a hardship for the motorist
who is unable at the time to post collateral, furnish a bond, stand trial, or pay the fine, and thus is compelled to remain in custody
until some arrangement can be made,

(6) The deposit of a driver's license as a bail bond, as described in paragraph (2) above, is viewed with disfavor,
(7) The practices described herein consume an undue amount of law enforcement time,
(b) It is the policy of the party jurisdictions to:

(1) Seek compliance with the laws, ordinances, and administrative rules and regulations relating to the operation of motor
vehicles in each of the jurisdictions.

(2) Allow motorists to accept a traffic citation for certain violations and proceed on their way without delay whether or not the
motorist is a resident of the jurisdiction in which the citation was issued.

WastlawNext © 2011 Thomson Reuters. No claim to original U.8. Government Works. i

A 261



)
46.23.010. Compact established--Frovisions, WA ST 46.23.010

(3) Extend cooperation to its fullest extent among the jurisdictions for obtaining compliance with the terms of a traffic citation
issued in one jurisdiction to a resident of another jurisdiction.

(4) Maximize effective utilization of law enforcement personnel and assist court systems in the efficient disposition of traffic
violations. ‘ .

(c) The purpose of this compact is to:

(1) Provide a means through which the party jurisdictions may participate in a reciprécal program to effectuate the policies
enumerated in paragraph (b) above in a uniform and orderly manner.

(2) Provide for the fair and impartial treatment of traffic violators operating within party jurisdictions in recognition of the
motorist's right of due process and the sovereign status of a party jurisdiction.

Article II-Definitions
As used in the compact, the following words have the meaning indicated, unless the context requires otherwise.

(1) “Citation” means any summons, ticket, notice of infraction, or other official document issued by a police officer for a traffic
offense containing an order which requires the motorist to respond.

(2) “Collateral” means any cash or other security deposited to secure an appearance for trial, following the issuance by a police
officer of a citation for a traffic offense,

(3) “Court” means a court of law or traffic tribunal,

(4) “Driver's license” means any license or privilege to operate a motor vehicle issued under the laws of the home jurisdiction.
(5) “Home jurisdiction” means the jurisdiction that issued the driver's license of the traffic violator.

(6) “Issuing jurisdiction” means the jurisdiction in which the traffic citation was issued to the motorist,

(7) “Jurisdiction” means a state, territory, or possession of the United States, the District of Columbia, or the Commonwealth
of Puerto Rico,

(8) “Motorist” means a driver of a motor vehicle operating in a party jurisdiction other than the home jurisdiction.

(9) “Personal recognizance” means an agreement by a motorist made at the time of issuance of the traffic citation that he will
comply with the terms of that traffic citation.

(10) “Police officer” means any individual authorized by the party jurisdiction to issue a citation for a traffic offense.
(11) “Terms of the citation” means those options expressly stated upon the citation,
Article III--Procedure for Issuing Jurisdiction

(a) When issuing a citation for a traffic violation or infraction, a police officer shall issue the citation to a motorist who possesses
a driver's license issued by a party jurisdiction and shall not, subject to the exceptions noted in paragraph (b) of this article,
require the motorist to post collateral to secure appearance, if the officer receives the motorist's personal recognizance that he
or she will comply with the terms of the citation,

(b) Personal recognizance is acceptable only if not prohibited by law. If mandatory appearance is required, it must take place
immediately following issuance of the citation,
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(c) Upon failure of a motorist to comply with the terms of a traffic citation, the appropriate official shall report the failure
to comply to the licensing authority of the jurisdiction in which the traffic citation was issued. The report shall be made in
accordance with procedures specified by the issuing jurisdiction and insofar as practical shall contain information as specified
. in the compact manual as minimum requirements for effective processing by the home jurisdiction,

(d) Upon receipt of the report, the licensing authority of the issuing jurisdiction shall transmit to the licensing authotity in the
home jurisdiction of the motorist the information in a form and content substantially conforming to the compact manual,

(e) The licensing authority of the issuing jurisdiction may not suspend the privilege of a motorist for whom a report has been
transmitted.

(f) The licensing authority of the issuing jurisdiction shall not transmit a report on any violation if the date of transmission is
more than six months after the date on which the traffic citation was issued.

(g) The licensing authority of the issuing jurisdiction shall not transmit a report on any violation where the date of issuance of
the citation predates the most recent of the effective dates of entry for the two jurisdictions affected.

Article IV-—-Procedure for Home Jurisdiction

(a) Upon receipt of a report of a failure to comply from the licensing authority of the issuing jurisdiction, the licensing authority
of the home jurisdiction shall notify the motorist and initiate a suspension action, in accordance with the home jurisdiction's
procedures, to suspend the motorist's driver's license until satisfactory evidence of compliance with the terms of the traffic
citation has been furnished to the home jurisdiction licensing authority. Due process safeguards will be accorded.

(b) The licensing authority of the home jurisdiction shall maintain a record of actions taken and make reports to issuing
jurisdictions as provided in the compact manual.

Article V--Applicability of Other Laws

Except as expressly required by provisions of this compact, nothing contained herein shall be construed to affect the right of
any party jurisdiction to apply any of its other laws relating to licenses to drive to any person or circumstance, or to invalidate or
prevent any driver license agreement or other cooperative arrangement between a party jurisdiction and a nonparty jurisdiction,

Article VI--Compact Administrator Procedures

(a) For the purpose of administering the provisions of this compact and to serve as a governing body for the resolution of all
matters relating to the operation of this compact, a board of compact administrators is established. The board shall be composed
of one representative from each party jurisdiction to be known as the compact administrator, The compact administrator shall be
appointed by the jurisdiction executive and will serve and be subject to removal in accordance with the laws of the jurisdiction
he represents. A compact administrator may provide for the discharge of his duties and the performance of his functions as
a board member by an alternate. An alternate may not be entitled to serve unless written notification of his identity has been
given to the board,

(b) Each member of the board of compact administrators shall be entitled to one vote. No action of the board shall be binding
unless taken at a meeting at which a majority of the total number of votes on the board are cast in favor, Action by the board
shall be only at a meeting at which a majority of the party jurisdictions are represented.

(c) The board shall elect annually, from its membership, a chairman and a vice chairman.

(d) The board shall adopt bylaws, not inconsistent with the provisions of this compact or the laws of a party jurisdiction, for
the conduct of its business and shall have the power to amend and rescind its bylaws,
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(e) The board may accept for any of its purposes and functions under this compact any and all donations, and grants of money,
equipment, supplies, materials, and services, conditional or otherwise, from any jurisdiction, the United States, or any other
governmental agency, and may receive, utilize, and dispose of the same.

(f) The board may contract with, or accept services or personnel from, any governmental or intergovernmental agency, person,
firm, or corporation, or any private nonprofit organization or institution,

(g) The board shall formulate all necessary procedures and develop uniform forms and documents for administering the
provisions of this compact. All procedures and forms adopted pursuant to board action shall be contained in the compact manual.

Article VII--Entry into Compact and Withdrawal
(a) This compact shall become effective when it has been adopted by at least two jurisdictions.

(b) Entry into the compact shall be made by a resolution of ratification executed by the department of licensing and submitted
to the chairman of the board. The resolution shall be in a form and content as provided in the compact manual and shall include
statements that in substance are as follows:

(1) A citation of the authority by which the jurisdiction is empowered to become a party to this compact,
(2) Agreement to comply with the terms and provisions of the compact,

(3) That compact entry is with all jurisdictions then party to the compact and with any jurisdiction that legally becomes a party
to the compact.

() The effective date of entry shall be specified by the applying jurisdiction, but it shall not be less than sixty days after notice
has been given by the chairman of the board of compact administrators or by the secretariat of the board to each party jurisdiction
that the resolution from the applying jurisdiction has been received.

(d) A party jurisdiction may withdraw from this compact by official written notice to the other party jurisdictions, but a
withdrawal shall not take effect until hinety days after notice of withdrawal is given. The notice shall be directed to the compact
administrator of each member jurisdiction. No withdrawal shall affect the validity of this compact as to the remaining party
jurisdictions.

Article VIII--Exceptions

The provisions of this compact shall not apply to parking or standing violations, highway weight limit violations, and violations
of law governing the transportation of hazardous materials.

Article IX--Amendments to the Compact

(a) This compact may be amended from time to time. Amendments shall be presented in resolution form to the chairman of the
board of compact administrators and may be initiated by one or more party jurisdictions.

(b) Adoption of an amendment shall require endorsement of all party jurisdictions and shall become effective thirty days after
the date of the last endorsement.

(c) Failure of a party jurisdiction to respond to the compact chairman within one hundred twenty days after receipt of the
proposed amendment shall constitute endorsement.

Article X--Construction and Severability

This compact shall be liberally construed so as to effectuate the purposes stated herein. The provisions of this compact shall
be severable and if any phrase, clause, sentence, or provision of this compact is declared to be contrary to the constitution of
any party jurisdiction or of the United States or the applicability thereof to any government, agency, person, or circumstance,
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the compact shall not be affected thereby. If this compact shall be held contrary to the constitution of any jurisdiction party
thereto, the compact shall remain in full force and effect as to the remaining jurisdictions and in full force and effect as to the
jurisdiction affected as to all severable matters.

Article XI--Title
This compact shall be known as the nonresident violator compact.

Credits
[1982¢ 212§ 1.]

Current with 2011 Legislation effective through May 9, 2011
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West's Revised Code of Washington Annotated

Title 10. Criminal Procedure (Refs & Annos)

Chapter 10.101. Indigent Defense Services

West's RCWA 10.101.010
10.101.010, Definitions
Currentness

The following definitions shall be applied in connection with this chapter:
(1) “Indigent” means a person who, at any stage of a court proceeding, is:

(a) Receiving one of the following types of public assistance: Temporary assistance for needy families, aged, blind, or disabled
assistance benefits, medical care services under RCW 74.09.035, pregnant women assistance benefits, poverty-related veterans'
benefits, food stamps or food stamp benefits transferred electronically, refugee resettlement benefits, medicaid, or supplemental
security income; or

(b) Involuntarily committed to a public mental health facility; or

(c) Receiving an annual income, after taxes, of one hundred twenty-five percent or less of the current federally established
poverty level; or

(d) Unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient
to pay any amount for the retention of counsel.

(2) “Indigent and able to contribute” means a person who, at any stage of a court proceeding, is unable to pay the anticipated
cost of counsel for the matter before the court because his or her available funds are less than the anticipated cost of counsel
but sufficient for the person to pay a portion of that cost.

(3) “Anticipated cost of counsel” means the cost of retaining private counsel for representation on the matter before the court.

(4) “Available funds” means liquid assets and disposable net monthly income calculated after provision is made for bail
obligations. For the purpose of determining available funds, the following definitions shall apply:

(a) “Liquid assets” means cash, savings accounts, bank accounts, stocks, bonds, certificates of deposit, equity in real estate, and
equity in motor vehicles. A motor vehicle necessary to maintain employment and having a market value not greater than three
thousand dolars shall not be considered a liquid asset,

(b) “Income” means salary, wages, interest, dividends, and other earnings which are reportable for federal income tax purposes,
and cash payments such as reimbursements received from pensions, annuities, social security, and public assistance programs,
It includes any contribution received from any family member or other person who is domiciled in the same residence as the
defendant and who is helping to defray the defendant's basic living costs.

(c) “Disposable net monthly income” means the income remaining each month after deducting federal, state, or local fiicome
taxes, social security taxes, contributory retirement, union dues, and basic living costs,

(d) “Basic living costs” means the average monthly amount spent by the defendant for reasonable payments toward living
costs, such as shelter, food, utilities, health care, transportation, clothing, loan payments, support payments, and court-imposed
obligations.
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Credits
{2011 1stsp.s. ¢ 36 § 12, eff. June 15, 2011; 2010 1st sp.s. ¢ 8 § 12, eff. March 29, 2010; 1998 ¢ 79 § 2; 1997 ¢ 59 § 3; 1989
c409§2.]

Current with 2011 Legislation effective through August 1, 2011,
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West's Revised Code of Washington Annotated
Title 10. Criminal Procedure (Refs & Annos)
Chapter 10.101. Indigent Defense Services
West's RCWA 10.101.020
10.101.020. Determination of indigency--Provisional appointment--Promissory note

Currentness

(1) A determination of indigency shall be made for all persons wishing the appointment of counsel in criminal, juvenile,
involuntary commitment, and dependency cases, and any other case where the right to counsel attaches. The court or its designee
shall determine whether the person is indigent pursuant to the standards set forth in this chapter.

(2) In making the determination of indigency, the court shall also consider the anticipated length and complexity of the
proceedings and the usual and customary charges of an attorney in the community for rendering services, and any other
circumstances presented to the court which are relevant to the issue of indigency. The appointment of counsel shall not be
denied to the person because the person's friends or relatives, other than a spouse who was not the victim of any offense or
offenses allegedly committed by the person, have resources adequate to retain counsel, or because the person has posted or
is capable of posting bond.

(3) The determination of indigency shall be made upon the defendant's initial contact with the court or at the earliest time
circumstances permit. The court or its designee shall keep a written record of the determination of indigency. Any information
given by the accused under this section or sections shall be confidential and shall not be available for use by the prosecution
in the pending case.

(4) If a determination of eligibility cannot be made before the time when the first services are to be rendered, the court shall
appoint an attorney on a provisional basis. If the court subsequently determines that the person receiving the services is ineligible,
the court shall notify the person of the termination of services, subject to court-ordered reinstatement,

(5) All persons determined to be indigent and able to contribute, shall be required to execute a promissory note at the time
counsel is appointed. The person shall be informed whether payment shall be made in the form of a lump sum payment or
periodic payments, The payment and payment schedule must be set forth in writing. The person receiving the appointment
of counsel shall also sign an affidavit swearing under penalty of perjury that all income and assets reported are complete and
accurate. In addition, the person must swear in the affidavit to immediately report any change in financial status to the court,

(6) The office or individual charged by the court to make the determination of indigency shall provide a written report and
opinion as to indigency on a form prescribed by the office of public defense, based on information obtained from the defendant
and subject to verification. The form shall include information necessary to provide a basis for making a determination with
respect to indigency as provided by this chapter. ‘

Credits
[1997 c 41 § 5; 1989 ¢ 409 § 3.]
Notes of Decisions (3)

Current with 2011 Legislation effective through August 1, 2011,
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Ch. 500 WASHINGTON LAWS, 1993

Passed the House April 20, 1993,

Passed the Senate April 1, 1993,

Approved by the Governor May 18, 1993, with the exception of certain
items which were vetoed.

Filed in Office of Secretary of Stale May 18, 1993,

Note: Governor's explanation of partial veto is as follows:

“I am returning herewith, without my approval as to section 10, Substitute House
Bill No. 1528 entitled:

"AN ACT Relating to cash management;"

Section 10 of Substitute House Bill No, 1528 requires the State Treasurer to prepare
and submit to the Legislature a cost-benefit repont on the implementation of this act,
While | agree the information generated by such an analysis would be useful, 1 question
the need for a specific statutory requirement for the Treasurer to perform this duty, Of
primary concern is that no additional funds were provided 1o the Treasurer for this
function, With agencies facing severe funding and staffing limitations in the coming
bicanium, the resources available to carry out these kinds of dutics will be in short
supply,

Also, some of the required study items in section 10 relate to functions assigned to
the Office of Financial Management, so the requirement that the State Treasurer submit
the report is somewhat misdirected, Much of the information should be developed and
submitted jointly by the State Treasurer and the Office of Financial Management, 1 have,
therefore, directed the Office of Financial Management to work with the State Treasurer's
office to provide the wgislative fiscal commiltees with progress reponts, as needed, on the
implementation of this act.

For these reasons, | have vetoed section 10 of Substitute House Bill No. 1528,
With the cxception of section 10, Substitute House Bill No. 1528 is approved.”

CHAPTER 501
{Substitute House Bill 1741)
TRAFFIC LAW ENFORCEMENT—~-REVISIONS
Effective Date: 7/25/93

AN ACT Relating to enforcement of traffic laws; amending RCW 46.20,031, 46,20.207,
46.20.291, 46.20.311, 46.20342, 46.61.515, 46,63.020, 46.63.060, 46.63.070, 46.63.110, and
46.52,120; adding a new section to chapter 46,20 RCW; repealing RCW 46,64.020 and 46.64 027
and preseribing penalties,

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 46,20 RCW
to read as follows:

The department shall suspend all driving privileges of a person when the
department receives notice from a court under RCW 46.63.070(5) or 46.64.025
that the person has failed to respond to a notice of traffic infraction, failed to
appear at a requested hearing, violated a written promise to appear in court, or
has failed to comply with the terms of a notice of traffic infraction or citation,
other than for a notice of a standing, stopping, or parking violation, A

[2274 )

A 270



WASHINGTON LAWS, 1993 Ch. 501

suspension under this section takes effect thirty days after the date the depart-
ment mails notice of the suspension, and remains in effect until the department
has received a certificate from the court showing that the case has been
adjudicated, and until the person meets the requirements of RCW 46.20311. A
suspension under this section does not take effect if, prior to the effective date
of the suspension, the department receives a certificate from the court showing
that the case has been adjudicated.

Sec. 2. RCW 46.20.031 and 1985 ¢ 10] s | are each amended to read as
follows:

The department shall not issue a driver's license hereunder:

(1) To any person who is under the age of sixteen years;

(2) To any person whose license has been suspended during such suspen-
sion, nor to any person whose license has been revoked, except as provided in
RCW 46.20.311;

) To any person who has been evaluated by a program approved by the
department of social and health services as being an alcoholic, drug addict,
alcohol abuser and/or drug abuser; PROVIDED, That a license may be issued
if the department determines that such person has been granted a deferred
prosecution, pursuant to chapter 10,05 RCW, or is satisfactorily participating in
or has successfully completed an alcohol or drug abuse treatment program
approved by the department of social and health services and has established
control of his or her alcohol and/or drug abuse problem;

((65))) (4) To any person who has previously been adjudged to be mentally
ill or insane, or to be incompetent due to any mental disability or disease, and

who has not at the time of application been restored to competency by the -

methods provided by law; PROVIDED, HOWEVER, That no person so
adjudged shall be denied a license for such cause if the superior court should
find him able to operate a motor vehicle with safety upon the highways during
such incompetency; '

((¢6Y)) (5) To any person who is required by this chapter to take an
examination, unless such person shall have successfully passed such examination;

((6H)) (6) To any person who is required under the laws of this state to
deposit proof of financial responsibility and who has not deposited such proof;,

((68))) (1) To any person when the department has good and substantial
evidence to reasonably conclude that such person by reason of physical or mental
disability would not be able to operate a motor vehicle with safety upon the
highways; subject to review by a court of competent jurisdiction,
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Sec. 3. RCW 46.20.207 and 1991 ¢ 293 s 4 are each amended to read as
follows:

(1) The department is authorized to cancel any driver's license upon
determining that the licensee was not entitled to the issuance of the license, or
that the licensee failed to give the required or correct information in his or her
application, or that the licensee is incompetent to drive a motor vehicle for any
of the reasons under RCW 406.20.031 ((£5y-and-(8})) (4) and (7).

(2) Upon such cancellation, the licensee must surrender the license so
canceled to the department,

See, 4. RCW 46.20,291 and 1991 ¢ 293 s § are each amended to read as
follows:

The department is authorized to suspend the license of a driver upon a
showing by its records or other sufficient evidence that the licensce:

(1) Has committed an offense for which mandatory revocation or suspension
of license is provided by law;

(2) Has, by reckless or unlawful operation of a motor vehicle, caused or
contributed to an accident resulting in death or injury to any person or serious
property damage;

(3) Has been convicted of offenses against traffic regulations governing the
movement of vehicles, or found to have committed traffic infractions, with such
frequency as to indicate a disrespect for traffic laws or a disregard for the safety
of other persons on the highways;

(4) Is incompetent to drive a motor vehicle ((fer-any—ef—the—rensons
enthnerated-in-subsection{<-of)) under RCW 46.20.031(3); or

(5) Has failed to respond to a notice of traffic infraction, failed to appear at
a_requested hearing, violated a written promise to appear in court, or has failed
to comply with the terms of a noltice of traffic infraction or citation, as provided
in section | of this act; or

(6) Has committed one of the prohibited practices relating to drivers’
licenses defined in RCW 46,20.336,

Sec. 5. RCW 46.20.311 and 1990 ¢ 250 s 45 are each amended to read as
follows:

(1) The department shall not suspend a driver's license or privilege to drive
a motor vehicle on the public kighways for a fixed period of more than one year,
except as permilied under RCW 46.20.342 or 46.61.515. Except for a
suspension _under section | of this act and RCW 46.20.291(5), whenever the
license or driving privilege of any person is suspended by reason of a conviction,
a finding that a traffic infraction has been commitled, pursuant to chapter 46.29
RCW, or pursuant to RCW 46.20.291, the suspension shall remain in effect until
the person gives and thereafter maintains proof of financial responsibility for the
future as provided in chapter 46.29 RCW. The department shall not issue to the
person a new, duplicate, or renewal license until the person pays a reissue fee of
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twenty dollars. If the suspension is the result of a violation of RCW 46.61.502
or 46,61.504, the reissue fee shall be fifty dollars. '

(2) Any person whose license or privilege to drive a motor vehicle on the
public highways has been revoked, unless the revocation was for a cause which
has been removed, is not entitled to have the license or privilege renewed or
restored until: (a) After the expiration of one year from the date the license or
privilege to drive was revoked; (b) after the expiration of the applicable
revocation period provided by RCW 46.61.515(3) (b) or (c); (c) after the
expiration of two years for persons convicted of vehicular homicide; (d) after the
expiration of one year in cases of revocation for the first refusal within five years
to submit to a chemical test under RCW 46.20.308; (e) after the expiration of
two years in cases of revocation for the second or subsequent refusal within five
years to submit to a chemical test under RCW 46.20.308: or (f) after the
expiration of the applicable revocation period provided by RCW 46.20.265.
After the expiration of the appropriate period, the person may make application
for a new license as provided by law together with a reissue fee in the amount
of twenty dollars, but if the revocation is the result of a violation of RCW
46.20.308, 46.61.502, or 46.61.504, the reissue fee shall be fifty dollars, Except
for a revocation under RCW 46.20.265, the department shall not then issue a
new license unless it is satisfied after investigation of the driving ability of the
person that it will be safe to grant the privilege of driving a motor vehicle on the
public highways, and until the person gives and thereafter maintains proof of
financial responsibility for the future as provided in chapter 46,29 RCW. For a
revocation under RCW 46.20,265, the department shall not issue a new license
unless it is satisfied after investigation of the driving ability of the person that
it will be safe to grant that person the privilege of driving a motor vehicle on the
public highways.

(3) Whenever the driver's license of any person is suspended pursuant to
Article IV of the nonresident violators compact or RCW 46.23,020 or section |
of this act or RCW 46.20.29 1(5), the department shall not issue to the person any
new or renewal license until the person pays a reissue fee of twenty dollars, If
the suspension is the result of a violation of the laws of ((anether)) this or any
other state, province, or other jurisdiction involving (a) the operation or physical
control of a motor vehicle upon the public highways while under the influence
of intoxicating liquor or drugs, or (b) the refusal to submit to a chemical test of
the driver's blood alcohol content, the reissue fee shall be fifty dollars,

Sec. 6. RCW 46.20.342 and 1992 ¢ 130 s 1 are each amended to read as
follows:

(1) It is unlawful for any person to drive a motor vehicle in this state while
that person is in a suspended or revoked status or when his or her privilege to
drive is suspended or revoked in this or any other state. Any person who has a
valid Washington driver’s license is not guilty of a violation of this section.

(a) A person found to be an habitual offender under chapter 46,65 RCW,
who violates this section while an order of revocation issued under chapter 46.65
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RCW prohibiting such operation is in effect, is guilty of driving while license
suspended or revoked in the first degree, a gross misdemeanor. Upon the first
such conviction, the person shall be punished by imprisonment for not less than
ten days. Upon the second conviction, the person shall be punished by
imprisonment for not less than ninety days. Upon the third or subsequent
conviction, the person shall be punished by imprisonment for not less than one
((year)) hundred eighty days. If the person is also convicted of the offense
~defined in RCW 46,61.502 or 46.61.504, when both convictions arise from the
same event, the minimum sentence of confinement shall be not less than ninety
days. The minimum sentence of confinement required shall not be suspended
or deferred. A conviction under this subsection does not prevent a person from
petitioning for reinstatement as provided by RCW 46.65.080.

(b) A person who violates this section while an order of suspension or
revocation prohibiting such operation is in effect and while the person is not
eligible to reinstate his or her driver's license or driving privilege, other than for
a suspension for the reasons described in (c) of this subsection, is guilty of
driving while license suspended or revoked in the second degree, a gross
misdemeanor, This subsection applies when a person’s driver’s license or
driving privilege has been suspended or revoked by reason of:

(i) A conviction of a felony in the commission of which a motor vehicle was
used;

(ii) A previous conviction under this section;

(iii) A notice received by the department from a court or diversion unit as
provided by RCW 46.20.265, relating to a minor who has committed, or who has
entered a diversion unit concerning an offense relating to alcohol, legend drugs,
controlled substances, or imitation controlled substances;

(iv) A conviction of RCW 46.20.410, relating to the violation of restrictions
of an occupational driver’s license;

(v) A conviction of RCW 46.20.420, relating to the operation of a motor
vehicle with a suspended or revoked license;

(vi) A conviction of RCW 46.52,020, relating to duty in case of injury to or
death of a person or damage to an attended vehicle;

(vii) A conviction of RCW 46.61.024, relating to attempting to elude
pursuing police vehicles;

(viii) A conviction of RCW 46.61.500, relating to reckless driving;

(ix) A conviction of RCW 46.61.502 or 46.61.504, relating to a person under
the influence of intoxicating liquor or drugs;

(x) A conviction of RCW 46.61.520, relating to vehicular homicide;

(xi) A conviction of RCW 46.61.522, relating to vehicular assault;

(xii) A conviction of RCW 46.61.530, relating to racing of vehicles on
highways;

(xiii) A conviction of RCW 46.,61.685, relating to leaving children in an
unattended vehicle with motor running;
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(xiv) A conviction of RCW 46,64.048, relating to attempting, aiding,
abetting, coercing, and committing crimes; or

(xv) An administrative action taken by the department under chapter 46,20
RCW,

(c) A person who violates this section when his or her driver's license or
driving privilege is, at the time of the violation, suspended or revoked solely
because (i) the person must furnish proof of satisfactory progress in a required
alcoholism or drug treatment program, (ii) the person must furnish proof of
financial responsibility for the future as provided by chapter 46.29 RCW, (iii) the
person has failed to comply with the provisions of chapter 46,29 RCW relating
to uninsured accidents, (iv) the person has failed to respond to a notice of traffic
infraction, failed to appear at a requested hearing, violated a written promise to
appear_in court, or has failed to comply with the terms of a notice of traffic
infraction or _citation, as provided in section 1 of this act, (v) the person has
committed an offense in another state that, if committed in this state, would not
be grounds for the suspension or revocation of the person’s driver's license, or
((#4)) (vi) the person has been suspended or revoked by reason of one or more
of the items listed in (b) of this subsection, but was eligible to reinstate his or
her driver's license or driving privilege at the time of the violation, or any
combination of (i) through ((€¥)) (vi), is guilty of driving while license
suspended or revoked in the third degree, a misdemeanor,

(2) Upon receiving a record of conviction of any person or upon receiving
an order by any juvenile court or any duly authorized court officer of the
conviction of any juvenile under this section, the department shall:

(a) For a conviction of driving while suspended or revoked in the first
degree, as provided by subsection (I1)(a) of this section, extend the period of
administrative revocation imposed under chapter 46.65 RCW for an additional
period of one year from and after the date the person would otherwise have been
entitled to apply for a new license or have his or her driving privilege restored;
or

(b) For a conviction of driving while suspended or revoked in the second
degree, as provided by subsection (1)(b) of this section, not issue a new license
or restore the driving privilege for an additional period of one year from and
after the date the person would otherwise have been entitled to apply for a new
license or have his or her driving privilege restored; or

(c) Not extend the period of suspension or revocation if the conviction was
under subsection (1)(c) of this section, If the conviction was under subsection
(1) (a) or (b) of this section and the court recommends against the extension and
the convicted person has obtained a valid driver's license, the period of
suspension or revocation shall not be extended.

Sec. 7. RCW 46.61.515 and 1985 ¢ 352 s 1 are each amended to read as
follows:

(1) Every person who is convicted of a violation of RCW 46.61.502 or
46.61.504 shall be punished by imprisonment for not less than twenty-four
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consecutive hours nor more than one year, and by a fine of not less than two
hundred fifty dollars and not more than one thousand dollars. Unless the judge
finds the person to be indigent, two hundred fifty dollars of the fine shall not be
suspended or deferred. Twenty-four consecutive hours of the jail sentence shall
not be suspended or deferred unless the judge finds that the imposition of the jail
sentence will pose a substantial risk to the defendant’s physical or mental well-
being. Whenever the mandatory jail sentence is suspended or deferred, the judge
must state, in writing, the rcason for granting the suspension or deferral and the
facts upon which the suspension or deferral is based. The court may impose
conditions of probation that may include nonrepetition, alcohol or drug treatment,
supervised probation, or other conditions that may be appropriate. The convicted
person shall, in addition, be required to complete a course in an alcohol
information school approved by the department of social and health services or
more intensive treatment in a program approved by the department of social and
health services, as determined by the court, A diagnostic evalvation and
treatment recommendation shall be prepared under the direction of the court by
an alcoholism agency approved by the department of social and health services
or a qualified probation department approved by the department of social and
health services. A copy of the report shall be forwarded to the department of
licensing, Based on the diagnostic evaluation, the court shall determine whether
the convicted person shall be required to complete a course in an alcohol
information school approved by the department of social and health services or
more intensive treatment in a program approved by the department of social and
health services. Standards for approval for alcohol treatment programs shall be
prescribed by rule under the administrative procedure act, chapter 34.05 RCW,
The ((eourts)) department of social and health services shall periodically review
the costs of alcoho! information schools and treatment programs ((within-their
jurisdietions)) as part of the approval process.

(2) On a second or subsequent conviction for driving or being in physical
control of a motor vehicle while under the influence of intoxicating liquor or
drugs within a five-year period a person shall be punished by imprisonment for
not less than seven days nor more than one year and by a fine of not less than
five hundred dollars and not more than two thousand dollars, District courts and
courts organized under chapter 35.20 RCW are authorized to impose such fine.
Unless the judge finds the person to be indigent, five hundred dollars of the fine
shall not be suspended or deferred. The minimum jail sentence shall not be
suspended or deferred unless the judge finds that the imposition of the jail
sentence will pose a substantial risk to the defendant’s physical or mental well-
being. Whenever the mandatory jail sentence is suspended or deferred, the judge
must state, in writing, the reason for granting the suspension or deferral and the

facts upon which the suspension or deferral is based. If, at the time of the arrest

on a second or subsequent ((eenvietion)) offense, the driver is without a license
or permit because of a previous suspension or revocation for a reason listed in

RCW 46.20.342(1) (a) or (b), or because of a previous suspension or revocation
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for a reason listed in RCW 46.20.342(1)(c) if the original suspension or
revocation was the result of a conviction of RCW 46.61.502 or 46.61.504, the
minimum mandatory sentence shall be ninety days in jail and a ((twe)) five
hundred dollar fine. The penalty so imposed shall not be suspended or deferred.
The person shall, in addition, be required to complete a diagnostic evaluation by
an alcoholism agency approved by the department of social and health services
or a qualified probation department approved by the department of social and
health services. The report shall be forwarded to the department of licensing.
If the person is found to have an alcohol or drug problem requiring treatment,
the person shall complete treatment at an approved alcoholism treatment
((faeitity)) program or approved drug treatment center,

In addition to any nonsuspendable and nondeferrable jail sentence required
by this subsecuon, whenever the court 1mposcs qus than one_year in 1all the

hﬂﬂ(}fed-efghfy-dﬂyﬂ—&ﬁd-shﬁu)) also suspend but shall not defer ((fhe—sen&enee))

a period of confinement for a period not exceeding two years. The suspension

of the sentence may be conditioned upon nonrepetition, alcohol or drug
treatment, supervised probation, or other conditions that may be appropriate. The
sentence may be imposed in whole or in part upon violation of a condition of
suspension during the suspension period.

(3) The license or permit to drive or any nonresident privilege of any person
convicled of driving or being in physical control of a motor vehicle while under
the influence of intoxicating liquor or drugs shall:

(a) On the first conviction under either offense, be suspended by the
department until the person reaches age nineteen or for ninety days, whichever
is longer. The department of licensing shall determine the person’s eligibility for
licensing based upon the reports provided by the designated alcoholism agency
or probation department and shall deny reinstatement until enrollment and
participation in an approved program has been established and the person is
otherwise qualified;

(b) On a second conviction under either offense within a five-year period,
be revoked by the department for one year, The department of licensing shall
determine the person’s eligibility for licensing based upon the reports provided
by the designated alcoholism agency or probation department and shall deny
reinstatement until satisfactory progress in an approved program has been
established and the person is otherwise qualified;

(c) On a third or subsequent conviction of driving or being in physical
control of a motor vehicle while under the influence of intoxicating liquor or
drugs, vehicular homicide, or vehicular assault, or any combination thereof
within a five-year period, be revoked by the department for two years,

(4) In any case provided for in this section, where a driver's license is to be
revoked or suspended, the revocation or suspension shall be stayed and shall not
take effect until after the determination of any appeal from the conviction which
may lawfully be taken, but in case the conviction is sustained on appeal the
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revocation or suspension-takes effect as of the date that the conviction becomes

effective for other purposes.

Sec. 8. RCW 46.63.020 and 1992 ¢ 32 s 4 are each amended to read as
follows:

Failure to perform any act required or the performance of any act prohibited
by this title or an equivalent administrative regulation or local law, ordinance,
regulation, or resolution relating to traffic including parking, standing, stopping,
and pedestrian offenses, is designated as a traffic infraction and may not be
classified as a criminal offense, except for an offense contained in the following
provisions of this title or a violation of an equivalent administrative regulation
or local law, ordinance, regulation, or resolution:

(1) RCW 46.09.120(2) relating to the operation of a nonhighway vehicle
while under the influence of intoxicating liquor or a controlled substance;

(2) RCW 46.09.130 relating to operation of nonhighway vehicles;

(3) RCW 46.10.090(2) relating to the operation of a snowmobile while under
the influence of intoxicating liquor or narcotics or habit- forming drugs or in a
manner endangering the person of another;

(4) RCW 46.10.130 relating to the operation of snowmobiles;

(5) Chapter 46.12 RCW relating to certificates of ownership and registration;

(6) RCW 46.16.010 relating to initial registration of motor vehicles;

(7) RCW 46.16.011 relating to permitting unauthorized persons to drive;

(8) RCW 46.16.160 relating to vehicle trip permits;

(9) RCW 46.16.381 (6) or (8) relating to unauthorized use or acquisition of
a special placard or license plate for disabled persons’ parking;

(10) RCW 46.20,021 relating to driving without a valid driver's license;

(11) RCW 46.20,336 relating to the unlawful possession and use of a
driver’s license;

(12) RCW 46.20.342 relating to driving with a suspended or revoked license
or status;

(13) RCW 46.20.410 relating to the violation of restrictions of an occupa-
tional driver’s license,

(14) RCW 46,20.420 relating to the operation of a moltor vehicle with a
suspended or revoked license;

(15) RCW 46,20,750 relating to assisting another person to start a vehicle
equipped with an ignition interlock device; '

(16) RCW 46.25.170 relating to commercial driver's licenses;

(17) Chapter 46.29 RCW relating to financial responsibility;

(18) RCW 46.30.040 relating to providing false evidence of financial
responsibility;

(19) RCW 46.37.435 relating to wrongful installation of sunscreening
material; ‘

(20) RCW 46.44,180 relating to operation of mobile home pilot vehicles;

(21) RCW 46.48.175 relating to the transportation of dangerous articles;
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(22) RCW 46.52.010 relating to duty on striking an unattended car or other
property;

(23) RCW 46.52,020 relating to duty in case of injury to or death of a
person or damage to an attended vehicle;

(24) RCW 46,52,090 relating to reports by repairmen, storagemen, and
appraisers; .

(25) RCW 46.52.100 relating to driving under the influence of liquor or
drugs;

(26) RCW 46.52,130 relating to confidentiality of the driving record to be
furnished to an insurance company, an employer, and an alcohol/drug assessment
or treatinent agency, _

(27) RCW 46.55.020 relating to engaging in the activities of a registered tow
truck operator without a registration certificate;

(28) RCW 46.55.035 relating to prohibited practices by tow truck operators;

(29) RCW 46.61.015 relating to obedience to police officers, flagmen, or fire
fighters;

(30) RCW 46.61.020 relating to refusal to give information to or cooperate
with an officer;

(31) RCW 46.61.022 relating to failure to stop and give identification to an
officer,

(32) RCW 46.61.024 relating to attempting to elude pursuing police
vehicles;

(33) RCW 46.61.500 relating to reckless driving;

(34) RCW 46.61.502 and 46.61.504 relating to persons under the influence
of intoxicating liquor or drugs;

(35) RCW 46.61.520 relating to vehicular homicide by motor vehicle;

(36) RCW 46.61.522 relating to vehicular assault;

(37) RCW 46.61.525 relating to negligent driving;

(38) RCW 46.61.530 relating to racing of vehicles on highways;

(39) RCW 46.61.685 relating to leaving children in an unattended vehicle
with the motor running;

(40) RCW 46.64.010 relating to unlawful cancellation of or attempt to
cancel a traffic citation;

41) ((B 6-64-020-relnting—to-nenappearanee-afier

£43})) RCW 46,64.048 relating to attempting, aiding, abetting, coercing, and
committing crimes;

((¢44))) (42) Chapter 46.65 RCW relating to habitual traffic offenders;

((€45))) (43) Chapter 46.70 RCW relating to unfair motor vehicle business
practices, except where that chapter provides for the assessment of monetary
penalties of a civil nature;

((€463)) (44) Chapter 46.72 RCW relating to the transportation of passengers
in for hire vehicles;

((€41)) (45) Chapter 46.80 RCW relating to motor vehicle wreckers;
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((¢48))) (46) Chapter 46.82 RCW relating to driver's training schools;

((649))) (47) RCW 46.87.260 relating to alteration or forgery of a cab cara,
letter of authority, or other temporary authority issued under chapter 46.87 RCW;

((658Y)) (48) RCW 46.87.290 relating to operation of an unregistered or
unlicensed vehicle under chapter 46.87 RCW,

Sec. 9. RCW 46,63.060 and 1984 ¢ 224 s 2 are each amended to read as
follows:

(1) A notice of traffic infraction represents a determination that an infraction
has been committed. The determination will be final unless contested as
provided in this chapter.

(2) The form for the notice of traffic infraction shall be prescribed by rule
of the supreme court and shall include the following:

(a) A statement that the notice represents a determination that a traffic
infraction has been committed by the person named in the notice and that the
determination shall be final unless contested as provided in this chapter;

(b) A statement that a traffic infraction is a noncriminal offense for which
imprisonment may not be imposed as a sanction; that the penalty for a traffic
infraction may include sanctions against the person’s driver's license including
suspension, revocation, or denial; that the penalty for a traffic infraction related
to standing, stopping, or parking may include nonrenewal of the vehicle license;

(c) A statement of the specific traffic infraction for which the notice was
issued;

(d) A statement of the monetary penalty established for the traffic infraction;

(e) A statement of the options provided in this chapter for responding to the
notice and the procedures necessary to exercise these options;

(f) A statement that at any hearing to contest the determination the state has
the burden of proving, by a preponderance of the evidence, that the infraction
was committed; and that the person may subpoena witnesses including the officer
who issued the notice of infraction;

(g) A statement that at any hearing requested for the purpose of explaining
mitigating circumstances surrounding the commission of the infraction the person
will be deemed to have committed the infraction and may not subpoena
witnesses;

(h) A statement that the person must respond to the notice as provided in
this chapter within fifteen days or the person's driver’s license or_driving
privilege will ((net)) be ((renewed)) suspended by the department until any
penalties imposed pursuant to this chapter have been satisfied;

(i) A statement that failure to appear at a hearing requested for the purpose
of contesting the determination or for the purpose of explaining mitigating
circumstances will result in the ((refusal-of-the-department-to-renew)) suspension
of the person's driver’s license or driving privilege, or in the case of a standing,
stopping, or parking violation, refusal of the department to renew the vehicle
license, until any penalties imposed pursuant to this chapter have been satisfied,;
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() A statement, which the person shall sign, that the person promises to
respond to the notice of infraction in one of the ways provided in this chapter((:

de-A-statement-that-faure-to-respend-to-a-notice-of-infraetion-as-promised
is-a-misdemeaner-and-may-be-punished-by-a-fine-or-imprisonment-inail)).

Scc, 10. RCW 46.63.070 and 1984 ¢ 224 s 3 are each amended to read as
follows:

(1) Any person who receives a notice of traffic infraction shall respond to
such notice as provided in this section within fifteen days of the date of the
notice.

(2) If the person determined to have committed the infraction does not
contest the determination the person shall respond by completing the appropriate
portion of the notice of infraction and submitting it, either by mail or in person,
to the court specified on the notice. A check or money order in the amount of
the penalty prescribed for the infraction must be submitted with the response.
When a response which does not contest the determination is received, an
appropriate order shall be entered in the court’s records, and a record of the
response and order shall be furnished to the department in accordance with RCW
46.20.270,

(3) If the person determined to have committed the infraction wishes to
contest the determination the person shall respond by completing the portion of
the notice of infraction requesting a hearing and submitting it, either by mail or
in person, to the court specified on the notice, The court shall nolify the person
in writing of the time, place, and date of the hearing, and that date shall not be
sooner than seven days from the date of the notice, except by agreement,

(4) If the person determined to have committed the infraction does not
contest the determination but wishes to explain mitigating circumstances
surrounding the infraction the person shall respond by completing the portion of
the notice of infraction requesting a hearing for that purpose and submitting it,
cither by mail or in person, to the court specified on the notice. The court shall
notify the person in writing of the time, place, and date of the hearing.

(5) ((¢a})) If any person issued a notice of traffic infraction:

((€9)) (a) Fails to respond to the notice of traffic infraction as provided in
subsection (2) of this section; or

((68)) (b) Fails to appear at a hearing requested pursuant to subsection (3)
or (4) of this section;
the court shall enter an appropriate order assessing the monetary penally
prescribed for the traffic infraction and any other penalty authorized by this
chapter and shall notify the department in accordance with RCW 46.20.270, of
the failure to respond to the notice of infraction or to appear at a requested
hearing,.

((€b)-The-department-may-not-renew-the-drivers-Heenserorin-the-ense-of
Hmﬂdﬂwmg-eﬁpﬁkw;—wemﬂ—ﬂmdﬂweﬂ%—%ﬁw—pefsem

peaa%ﬁeﬂmpeaed-pwaﬁH&mmhaﬁevae-beeHMed—Feﬁpwpesem
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Secc. 11, RCW 46.63.110 and 1986 ¢ 213 s 2 are each amended to read as
follows:

(1) A person found to have committed a traffic infraction shall be assessed
a monetary penalty, No penalty may exceed two hundred and fifty dollars for
each offense unless authorized by this chapter or title,

(2) ‘The supreme court shall prescribe by rule a schedule: of monetary
penalties for designated traffic infractions, This rule shall also specify the
conditions under which local courts may exercise discretion in assessing fines
and penalties for traffic infractions. The legislature respectfully requests the
supreme court to adjust this schedule every two years for inflation,

(3) There shall be a penalty of twenty-five dollars for failure to respond to
a notice of traffic infraction except where the infraction relates to parking as
defined by local law, ordinance, regulation, or resolution or failure to pay a
monetary penalty imposed pursuant to this chapter. A local legislative body may
sct a monetary penalty not to exceed twenty-five dollars for failure to respond
to a notice of traffic infraction relating to parking as defined by local law,
ordinance, regulation, or resolution, The local court, whether a municipal, police,
or district court, shall impose the monetary penalty set by the local legislative
body,

(4) Monetary penalties provided for in chapter 46.70 RCW which are civil
in nature and penalties which may be assessed for violations of chapter 46.44
RCW relating to size, weight, and load of motor vehicles are not subject to the
limitation on the amount of monetary penalties which may be imposed pursuant
to this chapter.

(5) Whenever a monetary penalty is imposed by a court under this chapter
it is immediately payable. If the person is unable to pay at that time the court
may, in its discretion, grant an extension of the period in which the penalty may
be paid. If the penalty is not paid on or before the time established for payment
the court shall notify the department of the failure to pay the penalty, and the
department ((may—net—+enew)) shall suspend the person’s driver’s license or
driving privilege until the penalty has been paid and the penalty provided in
subsection (3) of this section has been paid.
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Sec, 12, RCW 46.52.120 and 1992 ¢ 32 s 3 are each amended to read as
follows:

(1) The director shall keep a case record on every motor vehicle driver
licensed under the laws of this state, together with information on each driver,
showing all the convictions and findings of traffic infractions certified by the
courts, together with an index cross-reference record of each accident reported
relating to such individual with a brief statement of the cause of the accident.
The chief of the Washington state patrol shall furnish the index cross-reference
record to the director, with reference to each driver involved in the reported
accidents.

(2) The records. shall be for the confidential vse of the director, the chief of
the Washington state patrol, the director of the Washington traffic safety
commission, and for such police officers or other cognizant public officials as
may be designated by law. Such case records shall not be offered as evidence
in any court except in case appeal is taken from the order of the director,
suspending, revoking, canceling, or refusing a vehicle driver's license ((erte

eomply-under-REW6:64:027)).

(3) The director shall tabulate and analyze vehicle driver’s case records and
suspend, revoke, cancel, or refuse a vehicle driver's license to a person when it
is deemed from facts contained in the case record of such person that it is for the
best interest of public safety that such person be denied the privilege of operating
a motor vehicle. Whenever the director orders the vehicle driver’s license of any
such person suspended, revoked, or canceled, or refuses the issuance of a vehicle
driver's license, such suspension, revocation, cancellation, or refusal is final and
effective unless appeal from the decision of the director is taken as provided by
law,

NEW _SECTION. Seec. 13. The following acts or parts of acts are each
repealed:

(1) RCW 46.64.020 and 1992 ¢ 325 |, 1990 ¢ 250 s 61, 1990 ¢ 210 s I,
1988 ¢ 38s 1,1987¢c 3455 1, 1986 ¢ 2135 1,1980c 12858, & 1961 c 125
46.64.020, and

(2) RCW 46.64.027 and 1992 ¢ 32 5 2,

Passed the House March 11, 1993,

Passed the Senate April 20, 1993,

Approved by the Governor May 18, 1993,

Filed in Office of Secretary of State May 18, 1993,
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Bill Summary

Page 1 of 1

NOTE: The information on this page is current as of 11:00 AM Pacific Time on 5/19/2011, but is

subject to change.
Check online for the Ilatest information.

HISTORY OF BILL: HB 1741
Thursday, May 19, 2011 11:00 AM

Revising penalties for ignoring traffic tickets.
Sponsors: Representatives Appelwick, Ludwig, Johanson, Orr

1993 REGULAR SESSION
Feb 8 First reading, referred to Judiciary.
Mar 2 JUD - Majority; 1st substitute bill be substituted, do pass.
Mar 3 Passed to Rules committee for second reading.

Mar 10 Placed on second reading suspension calendar by Rules Committee.

Mar 11 Committee recommendations adopted and the 1st substitute bill substituted

(JUD 93).
Placed on third reading.
Third reading, passed; yeas, 98; nays 0, absent, 0.
IN THE SENATE
Mar 13  First reading, referred to Law & Justice.
Apr 2 LAW - Majority; do pass with amendment(s).
Passed to Rules committee for second reading.
Apr6 - Made eligible to be placed on second reading.
Apr 8 " Placed on second reading by Rules committee.
Apr 14 Committee amendment partially adopted.
Rules suspended. Placed on Third Reading.
Third reading, passed; yeas, 47; nays 0, absent, 2.
IN THE HOUSE

Apr 19 House refuses to concur in Senate amendments. Asks Senate to recede from

amendments.
IN THE SENATE
Apr 20 Senate receded from amendments.
Passed final passage; yeas, 47, nays 0, absent, 2,
IN THE HOUSE
Apr 256 Speaker signed.
IN THE SENATE
President signed.
OTHER THAN LEGISLATIVE ACTION
Delivered to Governor.
May 18  Governor signed.
Chapter 501, 1993 Laws

http://dir.leg. wa.gov/billsummary/default.aspx?year=1993&bill=1741&print=1
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HOUSE BILL REPORT
HB 1741

As Reported By House Committee On:
Judiciary

Title: An act relating to enforcement of traffic laws.

Brief Description: Revising penalties for ignoring traffic

tickets.

Sponsors: Representatives Appelwick, Ludwig, Johanson and

Orr.

Brief History:

Reported by House Committee on:
Judiciary, March 2, 1993, DPS,

HB 1741 -1~

HOUSE COMMITTEE ON JUDICIARY

Majority Report: The substitute bill be substituted
therefor and the substitute bill do pass. Signed by 17
members: Representatives Appelwick, Chair; Ludwig, Vice
Chair; Padden, Ranking Minority Member; Ballasiotes,
Agsgistant Ranking Minority Member; Campbell; Chappell;
Forner; Johanson; Locke; Long; Mastin; H. Myers; Riley;
Schmidt; Scott; Tate; and Wineberry.

Staff: Bill Perry (786-7123).

Background: Many traffic laws have been "decriminalized"
and made civil infractions instead of crimes. For these
infractions, no jail time may be imposed, but civil
punishment includes fines and in some instances loss of
driving privileges. Although infractions themselves are not
crimes, failing to respond to a notice of infraction is a
crime.

Under the "Nonresident Violator Compact," a state may agree
to release motorists from another state who are cited for
traffic law violations without requiring the motorists to
post appearance bonds. Such an agreement is dependent,
however, on the home state of a cited motorist having a law
which requires driver’s license suspension for failing to
comply with a traffic citation. Washington has adopted the
compact, but doeg not have a law that would require license
sugpension for Washington drivers who fail to comply with
citations issued by other participants in the compact.

House Bill Report
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Washington doesg have a law that prohibite renewal of a
license for a person who has failed to comply.

The state’s motor vehicle code has various escalating
penalties for driving without a license and for DWI. The
crime of driving while a license is suspended or revoked may
be committed in any one of three degrees, depending on the
offenge for which the license was suspended or revoked.
Driving without a license that was suspended for being an
habitual traffic offender is first-degree driving while
suspended or revoked. The gecond-degree offense involves
driving following the loss of a license for DWI and other
relatively serious traffic offenses for which a license may
be suspended or revoked. The third-degree offense involves
driving after a license has been suspended or revoked solely
for secondary reasons such as failure to furnish proof of
financial responsibility, or failure to renew a license
after a period of suspension has expired.

Summary of Substitute Bill: Crimes relating to failure to
respond to a traffic infraction and failure to comply with a
traffic citation are repealed. The offenses are made
infractions for which the Department of Licensing (DOL) is
to susgpend a driver’s license. The suspension continues
until the driver responds or complies, shows proof of
financial responsibility, and pays a $20 reinstatement fee.

The mandatory minimum jail term for first-degree driving
while suspended or revoked as the result of being an
habitual offender is reduced from one year to 180 days. The
crime of driving while suspended or revoked in the third
degree is amended to include persons who drive while their
licenses are suspended as the result of failing to respond
to a notice of a traffic infraction or failing to comply
with a citation.

Several changes are made with respect to the crime of DWI:

First, the ground for suspending the otherwise mandatory
jail time for DWI is changed. The required risk to a
defendant’s physical or mental well-being must be
"gubgtantial."

Second, the Department of Social and Health Services,
instead of the court, is to review periodically the
alcohol information schools attended by DWI offenders.

Third, for persons convicted of DWI while they were
driving with a suspended or revoked license in the first
or second degree, the minimum mandatory fine is raised
from $200 to $500. This fine, and its accompanying
mandatory 90 days in jail, no longer apply to persons

HB 1741 -2- House Bill Report
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convicted of DWI while driving without a license as a
result of third-degree driving while suspended or
revoked.

Fourth, a change is made to the reguirement that a court
impose, in addition to the mandatory jail time for DWI, a
gsuspendible term of imprisonment of up to 180 days "for a
period not exceeding two years." This provision is
changed to require that the additional suspendible term
of confinement be for up to two years.

Various changes are made to the form requirements for
notices of traffic infractions and citations in order to

reflect the changes made in the substantive provisions
described above.

Substitute Bill Compared to Original Bill: The original
bill would have raised the maximum fine for a DWI to $5,000.
The substitute bill also makes a number of technical
corrections.

Figcal Note: Not requested.

Effective Date of Substitute Bill: Ninety days after
adjournment of session in which bill is passed.

Testimony For: The bill allows Washington to take advantage
of an interstate compact. The bill also makes important
clarifications in ambiguities in current law.

Testimony Against: Decriminalizing failure to respond,
appear, or comply may hamper enforcement.

Witnesses: Judge Robert McBeth, Washington State District

and Municipal Court Judges Association (pro); and Matt
Thomas, Washington Association of Prosecuting Attorneys.

HB 1741 -3~ House Bill Report
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HOUSE BILL REPORT
SHB 1741

Ag Amended by the Senate
Title: An act relating to enforcement of traffic laws.

Brief Description: Reviging penalties for ignoring traffic
tickets.

Sponsors: By House Committee on Judiciary (originally

gspongored by Representatives Appelwick, Ludwig, Johanson and

Oorr.)

Brief History:
Reported by House Committee on:
Judiciary, March 2, 1993, DPS;
Passed House, March 11, 1993, 98-0;
Amended by Senate.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: The substitute bill be substituted
therefor and the substitute bill do pass. Signed by 17
members: Representatives Appelwick, Chair; Ludwig, Vice
Chair; Padden, Ranking Minority Member; Ballasiotes,
Aggistant Ranking Minority Member; Campbell; Chappell;
Forner; Johanson; Locke; Long; Mastin; H. Myers; Riley;
Schmidt; Scott; Tate; and Wineberry.

Staff: Bill Perry (786-7123).

Background: Many traffic laws have been "decriminalized"
and made civil infractions instead of crimes. For these
infractiong, no jail time may be imposed, but civil
punishment includes fines and in some instances lossg of

driving privileges. Although infractions themselves are not

crimeg, faililing to respond to a notice of infraction. is a
crime.

Under the "Nonresident Violator Compact," a state may agree

to release motorists from another state who are cited for
traffic law violations without requiring the motorists to
post appearance bonds. Such an agreement is dependent,

however, on the home state of a cited motorist having a law

which requires driver’s license suspension for failing to

comply with a traffic citation. Washington has adopted the
compact, but does not have a law that would regquire license

suspension for Washington drivers who fail to comply with

SHB 1741 -1~
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citations igsued by other participants in the compact.
Washington does have a law that prohibits renewal of a
license for a person who has failed to comply.

The state’sg motor vehicle code has various escalating
penalties for driving without a license and for DWI. The
crime of driving while a license is suspended or revoked may
be committed in any one of three degrees, depending on the
offense for which the license was suspended or revoked.
Driving without a license that was suspended for being an
habitual traffic offender is first-degree driving while
suspended or revoked. The second-degree offense involves
driving following the loss of a license for DWI and other
relatively serious traffic offenses for which a license may
be suspended or revoked. The third-degree offense involves
driving after a license has been suspended or revoked solely
for secondary reasons such as failure to furnish proof of
financial responsibility, or failure to renew a license
after a period of suspension has expired.

Summary of Bill: Crimes relating to failure to resgspond to a
traffic infraction and failure to comply with a traffic
citation are repealed. The offenses are made infractions
for which the Department of Licensing (DOL) is to suspend a
driver’s license. The suspension continues until the driver
responds or complies, shows proof of financial
regponsibility, and pays a $20 reinstatement fee.

The mandatory minimum jail term for first-degree driving
while suspended or revoked as the result of being an
habitual offender is reduced from one year to 180 days. The
crime of driving while suspended or revoked in the third
degree is amended to include persons who drive while their
licenses are suspended as the result of failing to respond
to a notice of a traffic infraction or failing to comply
with a citation.

Several changes are made with respect to the crime of DWI:

First, the ground for suspending the otherwise mandatory
jail time for DWI is changed. The required risk to a
defendant’s physical or mental well-being must be
"substantial."

Second, the Department of Social and Health Services,
instead of the court, is to review periodically the
alcohol information schools attended by DWI offenders.

Third, for persons convicted of DWI while they were
driving with a suspended or revoked license in the first
or second degree, the minimum mandatory fine is raised
from $200 to $500. This fine, and its accompanying

SHE 1741 -2~ House Bill Report
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mandatory 90 days in jail, no longer apply to persons
convicted of DWI while driving without a license as a
result of third-degree driving while suspended or
revoked.

Fourth, a change is made to the requirement that a court
impose, in addition to the mandatory jail time for DWI, a
suspendible term of imprisonment of up to 180 days "for a
period not exceeding two years." This provision is
changed to require that the additional guspendible term
of confinement be for up to two years.

Various changes are made to the form requirements for
notices of traffic infractionsg and citations in order to
reflect the changes made in the substantive prov151ons
degcribed above.

EFFECT OF SENATE AMENDMENT (S): The Senate amendment adds
two provigions to the bill.

1. On erson'’ econd DWI conviction within five vears
the court is directed to configcate the Washington State
vehicle registration and license plates of the wvehicle
that the person was driving at the time of the offense,
if the convicted person was driving hig or hexr own

vehicle, If the person was not driving his or her own
vehicl hen the court is to confiscate the registration
nd plates of a vehicle owned b h ergon, if anv. he

plates and registration are to be held for 90 days from
the date of surrender. The department of licensing may
ot reissue vehicle registration or licens lates

that person for that vehicle during the 90 days.

2. 0n _a person’s third or subseguent DWI conviction

in a five-vear perio he vehicle the perso 8
driving at the time of the offense ig to be seiged, if it
ig owned by that person. The geized vehicle is subject
to forfeiture under procedures similar to thosge that
apply to personal property forfeitures under the state’s
drug laws. Notice is to be gerved on the owner and any
person having any known right or interegt in the vehicle,
including a person with a community property interest,
The vehicle is deemed forfeited if no one notifies the
law enforcement agency of a claim within 45 davs of
gseizure. A person who c¢laims ownership or right to
possession of the vehicle is entitled to a hearing and
the vehicle will be returned to the claimant if the court
or administrative law judge determines that the person
has a lawful right to possession. If the value of the
vehicle is more than $500, the claimant has a right to
remove the hearing to a court. Otherwise, the hearing is
before the geizing agency. The seizing agency may keep a

SHB 1741 -3- House Bill Report
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forfeited vehicle or all of the proceeds of the sale of a
forfeited vehicle.

Fiscal Note: Not requested.

Effective Date: Ninety days after adjournment of session in
which bill is passed.

Testimony For: The bill allows Washington to take advantage
of an interstate compact. The bill also makes important
clarifications in ambiguities in current law.

Testimony Against: Decriminalizing failure to respond,
appear, or comply may hamper enforcement.

Witnesses: Judge Robert McBeth, Washington State District
and Municipal Court Judges Association (pro); and Matt
Thomas, Washington Association of Prosecuting Attorneys.
VOTE ON FINAL PASSAGE:

Yeas 98
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SENATE BILL REPORT
SHB 1741

AS REPORTED BY COMMITTEE ON LAW & JUSTICE, APRIL 1, 1993

Brief Description: Revising penalties for ignoring traffic
tickets.

SPONSORS: House Committee on Judiciary (originally sponsored by
Representatives Appelwick, Ludwig, Johanson and Orr)

HOUSE COMMITTEE ON JUDICIARY
SENATE COMMITTEE ON LAW & JUSTICE

Majority Report: Do pass as amended.
Signed by Senators A. Smith, Chairman; Quigley, Vice

Chairman; Hargrove, McCaslin, Nelson, Rinehart, Roach, and
Spanel .

Staff: Lidia Mori (786-7755)

Hearing Dates: March 29, 1993; April 1, 1993

BACKGROUND :

Many traffic laws have been "decriminalized" and made into
civil infractions instead of crimes. For these infractions,
no jail time may be imposed, but civil punishment includes
fines and in some instances loss of driving privileges.
Although infractions themselves are not crimes, failing to
regpond to a notice of infraction ig a crime.

Under the "Nonresident Violator Compact," a state may agree to
release motorists from another state who are cited for traffic
law violations without requiring the wmotorists to post
appearance bonds. Such an agreement is dependent, however, on
the home state of a cited motorist having a law which requires
driver’s license suspension for failing to comply with a
traffic citation. Washington has adopted the compact, but
does not have a law that would require license suspension for
Wagshington drivers who fail to comply with citations issued by
other participants in the compact. Washington does have a law

that prohibits renewal of a license for a person who has
failed to comply.

The state’s motor vehicle code has wvarious escalating
penalties for driving without a license and for DWI. Driving
without a license that was suspended for being an habitual
traffic offender is first-degree driving while suspended or
revoked. The second-degree offense involves driving following
the loss of a license for DWI and other relatively serious
traffic offenses for which a license may be suspended or
revoked. The third-degree offense involves driving after a
license has been suspended or revoked solely for secondary

9/17/02 [ 1]

A 202



reagons guch as fallure to furnish proof of financial
responsibility, or failure to renew a licensge after a period
of suspension has expired.

SUMMARY :

Crimes relating to failure to respond to a traffic infraction
and failure to comply with a traffic citation are repealed.
The offenses are made infractions for which the Department of
Licensing (DOL) is to suspend a driver’s license. The
suspension continues until the driver responds or complies,
shows proof of financial responsibility, and pays a $20
reinstatement fee.

The mandatory minimum jail term for first-degree driving while
suspended or revoked as the result of being an habitual
offender is reduced from one year to 180 days. The crime of
driving while suspended or revoked in the third degree is
amended to include persons who drive while their licenses are
guspended as the result of failing to respond to a notice of
a traffic infraction or failing to comply with a citation.

Several changegs are made with regpect to the crime of DWI:

First, the ground for suspending the otherwise mandatory
jail time for DWI is changed to require a finding by the
judge that jail time would pose a substantial risk to the
defendant’s physical or mental well-being,

Second, the Department of Social and Health Services,
instead of the court, 1is to periodically review the
alcohol information schools attended by DWI offenders.

Third, for persons convicted of DWI while they were
driving with a suspended or revoked license in the first
or second degree, the minimum mandatory fine is raised
from $200 to $500. This fine, and its accompanying
mandatory 90 days in jail, no longer apply to persgons
convicted of DWI while driving without a license as a

result of third-degree driving while suspended or
revoked.

Fourth, a change is made to the requirement that a court
impose, in addition to the mandatory jaill time for DWI,
a suspendible term of imprisonment of up to 180 days "for
a period not exceeding two years." This provision is
changed to require that the additional suspendible term
of confinement be for up to two years.

Various changes are made to the form requirements for notices
of traffic infractions and citations in order to reflect the
changes made in the substantive provisions described above.

SUMMARY OF PROPOSED SENATE AMENDMENT:
When a person is convicted of a second charge of driving while
under the influence of intoxicating ligquor or drug within a
five-year period, the court is directed to confiscate the

9/17/02 [ 2]
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Washington State vehicle registration and license plates of
the vehicle that the person was driving at the time of the
offense. The plates and registration will be held for 90 days
from the date of surrender. No Washington State wvehicle
registration or license plates may be reissued to that person
for the vehicle by the department.

On a third or subsequent conviction for driving while under
the influence of intoxicating liquor or drug within a five-
year period, a law enforcement officer is directed to seize
the vehicle the person was driving at the time of the offense,
if owned by that person. Notice is required to be served on
the owner and any person having any known right or interest in
the vehicle, including a community property interest. The
vehicle is determined to be forfeited if no one notifies the
law enforcement agency within 45 days of seizure. A person
who claims ownership or right to possession of the vehicle is
entitled to a hearing and the vehicle will be returned to the
claimant if the court or administrative law judge determines
that the person has a lawful right to possegsion.

The Department'of Licensing is directed to revoke the driver’s
license for one year of any person who is convicted of either
a state or federal drug offense. If the person’s license is
gsuspended at the time of conviction or the person does not
have a driver’'s license, the department will not reissue the
license for a period of gix months after application ig made
for a new license.

Appropriation: none

Revenue: none

Fiscal Note: requested

TESTIMONY FOR:

This bill follows the move to decriminalize minor traffic
crimes.

TESTIMONY AGAINST: None

TESTIFIED: Melanie Stewart, Washington 8State District Court
Judges; Clark Holloway, Department of Licensing
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FINAL BILL REPORT
SHB 1741

Synopsis as Enacted
C 501 L 93

Brief Description: Revising penalties for ignoring traffic
tickets.

By House Committee on Judiciary (originally sponsored by
Representatives Appelwick, Ludwig, Johanson and Orr).

House Committee on Judiciary
Senate Committee on Law & Justice

Background: Many traffic laws have been "decriminalized"
and made civil infractions instead of crimes. For these
infractions, no jail time may be imposed, but civil
punishment includes fines and in some instances loss of
driving privileges. Although infractions themselves are not
crimes, failing to respond to a notice of infraction is a
crime.

Under the "Nonresident Violator Compact," a state may agree
to release motorists from another state who are cited for
traffic law violations without requiring the motorists to
post -appearance bonds. Such an agreement is dependent,
however, on the home state of a cited motorist having a law
which requires driver’s license suspension for failing to
comply with a traffic citation. Washington has adopted the
compact, but does not have a law that would require license
suspengion for Washington drivers who fail to comply with
citationg issued by other participants in the compact.
Washington does have a law that prohibits renewal of a
license for a person who has failed to comply.

The state’s motor vehicle code has various escalating
penalties for driving without a license and for driving
while intoxicated (DWI). The crime of driving while a
license 1g suspended or revoked may be committed in any one
of three degreeg, depending on the offense for which the
license was suspended or revoked. Driving without a license
that was suspended for being an habitual traffic offender is
first-degree driving with a suspended or revoked license.
The second-degree offense involves driving following the
loss ‘of a license for DWI or other relatively serious
traffic offenses. The third-degree offense involvesg driving
after a license has been suspended or revoked solely for
secondary reasons such as failure to furnish proof of

SHB 1741 -1- House Bill Report
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financial respongibility, or failure to renew a license
after a period of suspension has expired.

Summary: Crimes relating to faillure to respond to a traffic
infraction and failure to comply with a traffic citation are
repealed. The offenses are made infractions for which the
Department of Licensing (DOL) is to suspend a driver’s
license. If a Washington driver fails to respond or comply
in the case of an out-of-gtate offense, DOL will also
suspend the driver’s license. A suspension continues until
the driver responds or complies, shows proof of financial
regponsibility, and pays a $20 reinstatement fee.

The mandatory minimum jail term for first-degree driving
with a suspended or revoked license asg the result of being
an habitual offender is reduced from one year to 180 days.
The crime of driving with a suspended or revoked license in
the third degree ig amended to include persons who drive
while their licensges are suspended as the regult of failing
to respond to a notice of a traffic infraction or failing to
comply with a citation.

Several changes are made with respect to the crime of DWI:

(1} The ground for suspending the otherwisge mandatory
jail time for DWI is changed. The required risgsk to
a defendant’s physical or mental well-being must be
"substantial."

(2) The Department of Social and Health Services,
instead of the court, must periodically review the
alcohol information schools attended by DWI
offenders.

(3) For persons convicted of DWI while they were driving
with a suspended or revoked license in the first or
gecond degree, the minimum mandatory fine ig raised
from $200 to $500. This fine and its accompanying
mandatory 90 days in jail no longer apply to persons:

" convicted of DWI while driving without a license as
a result of third-degree driving with a suspended or
revoked license.

(4) A change is made to an ambiguous reguirement that a
court impose, in addition to the mandatory jail time
for DWI, a suspendible term of imprisonment "not
exceeding 180 days" that is suspendible but not
deferrable "for a period not exceeding two years."
This provision is changed to require that the
additional suspendible term of confinement be for a
period of up to two years.

SHB 1741 -2- House Bill Report

A 296



Varioug changes are made to the form requirements for
notices of traffic infractions and citations in order to

reflect the changes made in the substantive provisions
described above.

Votes on Final Passage:

Houge 98 0

Senate 47 0 (Senate amended)

House (House refused to concur)
Senate 47 0 (Senate receded)

Effective: July 25, 1993
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Caseloads of the Courts of Washington
Cases Filed - 2010 Annual Report

Page 1 of 15

----- Infracion----- ------Misdemeanors- ------
Traffic Non-Traffic bDuv Other  Non-Traffic Domestic Civil Small Felony Parking(2) Total
Phy Traffic Viol.(1) Claims Complaints
Control

District Courts

.State/County 572,973 15,732 23,730 47,681 42,339 10,071 117,505 19,003 5,485 125,482 980,001

.Municipal 100,881 2,036 3,363 17,510 19,840 0 1 1 7 39,320 182,959

Municipal Courts 328,083 15,061 11,098 59,540 69,373 253 219 1 0 802,410 1,286,038

State Total 1,001,937 32,329 38,191 124,731 131,552 10,324 117,725 19,005 5,492 967,212 2,448,998

Adams County

.Othello D 2,051 8 58 301 192 42 397 17 0 1 3,067

...0Othello M 603 45 46 227 210 ] 0 0 0 15 1,146

.Othello D Total 2,654 53 104 528 402 42 397 17 0 16 4,213

.Ritzville D 7,532 28 53 286 156 12 129 6 0 0 8,202

...Ritzville M 118 3 5 18 25 0 0 0 0 0 169

-Ritzville D Totat 7.650 31 58 304 181 12 129 6 0 0 8,371

Adams County 10,304 84 162 832 583 54 526 23 0 16 12,584

Asotin County

Asotin D 973 63 56 150 255 92 685 0 0 0 2274

...Asotin M 354 2 6 32 16 0 0 0 0 0 410

...Clarkston M 661 10 39 248 403 0 0 0 2 5 1,368

.Asotin D Total 1,988 75 101 430 674 92 685 0 2 5 4,052

Asotin County 1,988 75 101 430 674 92 685 o 2 5 4,052

Benton County

.Benton D 15,237 202 622 1,614 1,089 29 4,808 461 148 7 24,217

...Kennewick M 6,368 183 202 961 2,110 0 0 0 0 26 10,350

...ProsserM 388 17 29 95 73 0 0 0 0 1 603

...Richland M 3,741 218 237 868 1,039 0 0 0 1 88 6,192

...W. Richland M 849 33 49 79 123 0 0 0 0 0 1,133
J» -Benton D Total 27,083 653 1,139 3,617 4,434 29 4,808 461 149 122 42,495
o Benton County 27,083 653 1,139 3,617 4,434 29 4,808 461 149 122 42495
-]
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Statewide DWLS filings for 2010

Disposition :

A GV - Ghange of Venue 1
_ D-Dismissed 1

G- Guilly _

46.20.342.1A.C - DWLS 1ST DEGREE AID/ABET Sum:
Row  pisposin _________[TotalCount |
46.20.342(1)(A) - DRIVING WHILE LICENSE SUSPENDED-1 - | 16
4 D DIsMIsSED = 45
. ING - NOT GUILTY 1
46.20,342(1)(A) - DRIVING WHILE LICENSE SUSPENDED-1 N . Sum: A

46.20.3421A-DWLS 1STDEGREE e .. 808
~ AS - Awaiting Sentencing o 1

ICV - Change of Venue 7

. D-Dismissed 2%

iDO - Dismissed W/O Prejudice 100

__ DP - Deferred Prosecution ‘ 41

EDW - Dismissed W/Prejudice 88

__GAD, - Guilty Defrd Pros Revoked 7

. G-Gulty , 1498

i GO - Guilty Oth Defrl Revoked 2

NG - Not Guilty , 7

... OD-OtherDeferral 3

V - Vacated | 1

46.20.342.1A - DWLS 1ST DEGREE | Sum: 3,100

) f The Administrative Office of the Courts, the Washington Courts, and the Washington State
Report compiled on::  County Clerks: 1) Do not warrant that the data or information is accurate or complete; 2) Make
08/03/2011 no representations regarding the identity of any persons whose names appear in data or
: information; and 3) Do not assume any liability whatsoever resulting from the release or use of
the data or information. The user should verify the information by personally consulting the
“official' record reposing at the court of record.
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‘ Disposition o .
46.20.342.1B.C - DWLS 2ND DEGREE AID/ABET - 1

o . . AMAmended e o2

i R . D-Dismissed 2

B %DQ- Dismissed W/O Prejudice 1

OD - Other Deferral 1

46.20.342.1B.C - DWLS 2ND DEGREE AID/ABET ~ sum 7

RCW . Disposition ITotal Count
46.20,342(1)(B) - DRVING WHILE LICENSE SUSPENDED 2 |-+ f 2
G- GUILTY ﬁ 67
46.20.342(1)(B) - DRIVING WHILE LICENSE SUSPENDED-2 Sum: 134
RCW ispositit o ITotal Count
46.20.342.1B - DWLS 2ND DEGREE : | 1,262
o |  IAM-Amended 2,586
___AS-Awaiting Sentencing | 29
, '}fBF-BaiI Forfeiture | 14
~ V-Changs of Venue 18
~ D-Dismissed | 736
_ DO-Dismissed WIO Prejudice 221
'DP - Deferred Prosecution | 161

B VW'DW-Dismissed W/Prejudice T
‘6D -Guilty Defrd Pros Revoked | 13

o o Geeuty 3048

/GO - Guilty Oth Defrl Revoked | 2

~ NG - Not Guilty _ 4

7 ]:_QD - Other Deferral 147

V - Vacated 1

46.20,342.1B - DWLS 2ND DEGREE | - . sum; 8,574

. : The Administrative Office of the Courts, the Washington Courts, and the Washington State
Report compiled on: County Clerks: 1) Do not warrant that the data or information is accurate or complete; 2) Make
08/03/2011 f no representations regarding the identity of any persons whose names appear in data or
information; and 3) Do not assume any liability whatsoever resulting from the release or use of
the data or information. The user should verify the information by personally consulting the
“official” record reposing at the court of record.
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Statewide DWLS filings for 2010

. t
Disposition _ Total Count

'4_6-29-34?-1:0-9‘.PWL,.S33?95@3?55@@&?? SN LU ’ 1
e AM -Amended 6

~ D-Dismissed , 5

DO~ Dismissed WO Prejudice 4

JEpW_-_Dirsm_i_ssred WiPrejudice 3

G - Guilty 4

46.20,342.1C.C - DWLS 3RD DEGREE AID/ABET A sum: 23

Diposition
46.20.342(1)(C) - DRIVING WHILE LICENSE SUSF

e 74
1
'P - PENDING | 1
46.20.342(1)(C) - DRIVING WHILE LICENSE SUSPENDED3 | sum: 309
RCW Disposition ) ZTotal Count
46.20,342.1.C - DRIVING WHILE SUSPENDED 3RD AM - Amended 3
46.20.342.1.C - DRIVING WHILE SUSPENDED 3RD Sum:

) ‘ The Administrative Office of the Courts, the Washington Courts, and the Washington State
Report compiled on: County Clerks: 1) Do not warrant that the data or information is accurate or complete; 2) Make
08/03/2011 - no representations regarding the identity of any persons whose names appear in data or
information; and 3) Do not assume any liability whatsoever resulting from the release or use of
the data or information. The user should verify the information by personally consulting the
“official” record reposing at the court of record.
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Statewide DWLS flllngs for 2010

Totan Coun

46.20.342.1C - DWLS3RDDEGREE S _ ‘ 11,669

M- Amended . 34,444

s o A__sAS Awaiting Sentencmg ) 7 492

_. .. [BF-BailForfeiture 2,009

%rC'V - Chahge of Venue . 113

- L _D-Dismissed ... .%8083

.DO Dlsmlssed W/O Prejudlce | 2,898

- DP - Deferred Prosecution 300

[DW --Dismissed W/Prejudice ‘ 3,383

S _»_'__MQI?.__Gunty Defrd Pros Revoked ) - 14

R G- =Guilty - o 28,953

_GO- Guilty Oth Defrl Revoked S 14

gNG-NotGumy ‘ _ ‘ 14

_ OD-Other Deferral 192

46.20.342.*0-'DV\‘/717.S 3VRD DEéRErEV - S Sum 94,281

46.20.342.1CRP - RELICENSING PROGRAM - DWLS3 - . . o

- iAM - Amended _ 1,206

D Dismissed 7 2,451

DO Dismissed W/O Prejudlce 5 102

DW -Dismissed W/Prejudice 191

V-Vacated 1

46.20342.1CRP - RELICENSING PROGRAM - DWLS3 sum: 4,002
row  ospsiion Total Gount

46.20.342.2 - DWLS 2ND DEGREE G- Guilty 1

46.20.342,2 - DWLS 2ND DEGREE Sum; 1

. The Administrative Office of the Courts, the Washington Courts, and the Washington State
Report compiled on:- County Clerks: 1) Do not warrant that the data or information is accurate or complete; 2) Make
08/03/2011 ; no representations regarding the identity of any persons whose names appear in data or
information; and 3) Do not assume any liability whatsoever resulting from the release or use of
the data or information. The user should verify the information by personally consulting the
| - ~ “official’ record reposing at the court of record.
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RCW

46.20.342.3 - DWLS 3RD DEGREE [

i . . lp-pismisses

. DW-Dismissed W/Prejudice .2

I f 1

46203423-DWLSSRDDEGREE  sum 13
IRCW 7 Disposition : ;Total Count

46.20.342AA - AID/ABET DRIVING W/SUSPENDED LICENS ~ AM - Amended 1

.D - Disrnissed 1

46.20.342AA - AID/ABET DRIVING WISUSPENDED LICENS sum: 2
RCwW Disposition ‘ gTotal Count

46.20.342 - DRIVING WHILE SUSPENDED ORREVOKED - 2

3 i ameanende 1 8

... BF - Bail Forfeiture L

ED - Dismissed 4

DO- Dismissed W/O Prejudice 2

DP ~Deferred Prosecution : 1

G - Guilty 3

.46.20.342 - DRIVING WHILE SUSPENDED OR REVCKED | Sum: 21

~ The Administrative Office of the Courts, the Washington Courts, and the Washington State
Report compiled on: County Clerks: 1) Do not warrant that the data or information is accurate or complete: 2) Make

08/03/2011 no representations regarding the identity of any persons whose names appear in data or
information; and 3) Do not assume any liability whatsoever resulting from the release or use of
the data or information. The user should verify the information by personally consulting the
“official’ record reposing at the court of record.
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' Statewide DWLS filings for 2010
Rew  |pisposition Total Count

4620342 -DRIVINGWITH INVALIDATEDUICENSE 1= 8
AM-Amended 109
. BF - Bal Forfeiture o 6
D -Dismissed . 77
\DO - Dismissed W/O Prejudice - 10
) DP-Deferred Prosscuion 2
Ipw-Dismissed WPrejugice 12
{60 - Guilty Oth Defrl Revoked 1
-OD - Other Deferral 3
46.20.342 - DRIVING;WITH INFVALrlleTE‘DV LIéEN”S'E I i N o VSum:. 330
Sum: 111,009
The Administrative Office of the Courts, the Washington Courts, and the Washington State
Report compiled on: County Clerks: 1) Do not warrant that the data or information is accurate or complete; 2) Make Page 6 of 6

08/03/2011 : no representations regarding the identity of any persons whose names appear in data or
information; and 3) Do not assume any liability whatsoever resulting from the release or use of
the data or information. The user should verify the information by personally consulting the
“official" record reposing at the court of record.
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The Courts of Limited Jurisdiction

Infraction Activity, 2002

FILINGS
Notices of Infraction Filed
Number of Violations Charged

CHARGE DISPOSITIONS

Paid

Committed - Failure to
Appear/Respond
Committed

Not Committed
Dismissed

Total Charge Dispositlons
PROCEEDINGS

Mitigation Hearings
Contested Hearings

Show Cause Hearings

Other Hearings on the Record
Total Proceedings

Appeals to Superior Court

Total Revenue

Traffic

984,587
1,181,424

424,925
271,898
324,397
18,419
144,383
1,184,022
195,538
116,126
6,860
76,917
395,441
169

$97,431,967

Non-Traffic

41,292
44,967

17,894
7,536
12,870
523
5,058
43,881
3,897
3,143
175
2,954
10,169
10

$1,328,360

Subtotals

1,025,879
1,226,391

442,819
279,434
337,267
18,942
149,441
1,227,903
199,435
112,269
7,035
79,871
405,610
179

$98,760,327

Parking

566,131
576,677

105,482
186,917
92,195
1,168
11,630
397,392
22,618
14,660
1,858
1,220
40,356
4

$15,137,177

Totals

1,592,010
1,803,068

548,301
466,351
429,462
20,110
161,071
1,625,295
222,053
133,929
8,893
81,091
445,966
183

$113,897,504
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Nearly 300,000 Wash. drivers
suspended for failure to pay tickets
By Austin Jenkins (/people/austin-jenkins)

(hitp://mediad.publichroadcasting. net/p/kplu/files/201107/072211AJ_PriceyTickets.ipa)

Relicensing court client Brandon Stowers is trying to  Enlarge image (avasoriptivoid(0);)
get his driver’s license back after not paying multiple

traffic tickets.

Austin Jenkins / Northwest News Nefwork
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BURIEN, Wash. — In Washington, nearly 300,000 drivers currently have
suspended licenses — not because they've driven drunk or committed a hit-
and-run, but because they failed to pay their traffic tickets.

You're about to meet three of them. Like a lot of people in their situation,
they continued to drive. And that has led to more tickets, more debt and
even jail.

But drivers who want to clear their debts and get their licenses back must
run a gauntlet that includes collection agents and a patchwork system of
courts.

Brandon Stowers sits on a wooden bench outside a King County District
courtroom in Burien, He's here for relicensing court. it's a special court for
people who have lost their driver's license because of unpaid traffic tickets.

Stowers says his troubles started when he stuffed a ticket in his glove box.

"That's exactly what happened,” Stowers says. "l put it in my glove
compartment and forgot all about it."

That was several years -— and several tickets -— ago. Now Stowers -- an
unemployed father of three -- has come to relicensing court to begin to dig
out from a mess he admits he got himself into.

"It's very, very, very important (that you get your license back)," Stowers
stresses. "l need my license back bad."

Relicensing Court is Stowers' best hope. Like drug court, it's a diversion
program for people who have been stopped by a cop while driving on a
license that was suspended for failure to pay traffic tickets.

it's called driving while suspended in the third degree. The prosecutor
agrees to hold off filing a criminal charge if the defendant agrees to a
repayment plan.

"We understand that some people get themselves so far into debt that
getting out of debt is extremely difficult," says Maggie Nave, head of the
District Court unit of the King County Prosecutor's office.

She says relicensing court frees up prosecutors for more serious cases. But
it also gives a suspended driver a way to get their license back sooner.

"After he has started to make some payments, then the holds on his license
are released by the court," Nave explains. "And that means he can get his
license reissued while he's paying off his tickets."

That's exactly what 22-year old Sandy Seak is counting on. She recently got
stopped for driving on a suspended license and for no insurance.

"The tickets are just stacking up and having to drive and look over my
shoulder is just uncomfortable," she says.

http://www.kplu.org/post/nearly-300000-wash-drivers-suspended-failure-pay-tickets 8/@20%?7
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Seak says her troubles began when she was 17. She got a ticket for a car
accident, but never paid the fine.

Seak admits she was young and irresponsible then. Now she's a mother
and wants to clear her record. The problem is she owes nearly $3,000 on
half-a-dozen outstanding tickets.

But her only income is about $800 a month in unemployment.

"My situation is because I'm poor," Seak says. "If | had that money then it
would be the first thing that | take care of and | would have my license
back."

Seak hopes she can work off some of her fines through community service.

So how many Sandy Seaks there are out there? And what percentage of
traffic tickets go unpaid?

That's what | asked the court administrators in Washington's two most
populous counties — King and Pierce. They ran a special report and the
results were strikingly similar. In any given year, up to 25 percent of tickets
end up in collections.

Tim is another relicensing court defendant. He doesn't want us to use his
last name. But he's a married father of two, an out-of-work union electrician
who's already on the verge of losing his house.

And he's just gotten sticker shock from a collection agency representative.
He owes nearly $10,000 in fines, fees and interest.

"Here | sit with $10,000 in frigging traffic fines, he says, "It's just a
nightmare."

Tim admits taking care of his 15 unpaid tickets just wasn't a priority until he
got stopped in Montana and thrown in jail. Standing outside the courthouse,
he tells me he had to ask his mom for bail money.

"I'm a 50 year old man almost," he says. "Wouldn't it make you feel pretty
dismal if you had to ask your mother for something of that nature?"

These three drivers you've just met are actually the lucky ones. They live in
a county with a relicensing court. But only a handful of Washington
jurisdictions offer this option — most do not.

Court officials tell me relicensing court clients tend to gain a significant
advantage because they can get better repayment terms from the collection
agencies.

But even relicensing courts have their limitations. Court jurisdictions are like
a patchwork across the state.

Take Judge Mark Eide. He presides over King County relicensing court. But
he has no authority to reduce and consolidate fines from most of the
county's 39 cities, much less another county.

"It is rather inefficient to have people go to multiple different courts to try to
take care of getting their license back," Eide says.

http://www.kplu.org/post/nearly-300000-wash-drivers-suspended-failure-pay-tickets 8/@20%?8
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Yet that's often what happens. These cases also consume a lot of court
resources. One-third of misdemeanor court filings in Washington —- one-
third -- are for driving while suspended for failure to pay citations. That's
according to a 2008 study by Washington's Office of Public Defense.

"It's a victimless crime and it's a crime of poverty," says Bob Boruchowitz a
former longtime public defender turned law professor at Seattle University.

He also says there's evidence that minorities are more likely to have their
licenses suspended for not paying their traffic fines.

Boruchowitz argues it's time for Washington to decriminalize driving while
suspended in the third degree.

"It's not a good thing to ignore the ticket, but it shouldn't be a crime," he
argues. "Why should we put somebody in jail for ignoring a ticket? What we
ought to do is educate people that they have options."

Like working off the ticket through community service. Or getting on a
payment plan.

Don Pierce heads the Washington Association of Sheriffs and Police Chiefs
(http:/iwww.waspe.oral) . He supports diversion programs, but disagrees with
Boruchowitz on decriminalization.

"I think he's wrong," Pierce retorts. "It isn't just a crime of poverty."
Pierce says there are scofflaws out there who need the threat of jail.

"If we totally decriminalize they can simply tear the ticket up right in front of
the officer's face and drive away and there's nothing we can do about it and
| don't think that serves the general public."

The Washington legislature has so far rejected the idea of decriminalization.
But this year did pass two related laws,

One requires that all traffic tickets include a notice that says if you can't
afford to pay the ticket you can get on a payment plan. The other clarifies
that prosecutors can send these cases to diversion.

As for the three drivers we met earlier. | recently checked in with them. All
three tell me relicensing court has put them on the road to getting out of
debt and getting back their license to drive.

On the Web:

King County Relicensing Program:

hitp://iwww. kingecounty.govicourts/DistrictCourt/CitationsOrTickets/Relicensin
aProgram.aspx

{http:/iwww.kingcounty .gov/courts/DistrictCourt/CitationsOrTickets/RelicensingProgram.aspx)

Traffic Tickets in Washington:
hitp://www,.dmv.org/wa-washington/traffic-tickets php (hito://www.dmv.ora/wa-
washington/traffic-tickets. php)

Copyright 2011 Northwest News Network

http://www.kplu.org/post/nearly-300000-wash-drivers-suspended-failure-pay-tickets 8/4{}20:??9
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ABOUT THE NATIONAL ASSOCIATION
OF CRIMINAL DEFENSE LAWYERS

nent organization in the United States advancing the goal of the criminal defense
bar to ensure justice and due process for persons charged with a crime or wrong-
doing. NACDL’s core mission is to: Ensure justice and due process for persons accused
of crime ... Foster the integrity, independence and expertise of the criminal defense pro-

The National Association of Criminal Defense Lawyers (NACDL) is the preemi-

n fession ... Promote the proper and fair administration of criminal justice.

Founded in 1958, NACDL has a rich history of promoting education and reform through
steadfast support of America’s criminal defense bar, amicus advocacy, and myriad proj-
ects designed to safeguard due process rights and promote a rational and humane crim-
inal justice system. NACDL’s 12,000 direct members — and more that 90 state, local
and international affiliates with an additional 40,000 members — include private crim-
inal defense lawyers, public defenders, active U.S. military defense counsel, and law
professors committed to preserving fairness in America’s criminal justice system. Rep-
resenting thousands of criminal defense attorneys who know firsthand the inadequacies
of the current system, NACDL is recognized domestically and internationally for its ex-
pertise on criminal justice policies and best practices,

The research and publication of this report was made possible through support of indi-
vidual donors and foundations to the Foundation for Criminal Justice. This report would
not have been possible without the specific support of the Ford Foundation and the Open
Society Institute.

For more information contact:
THE NATIONAL ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS
1660 L Street NW, 12th Floor
Washington, DC 20036
202-872-8600

This publication is available online at
www.nacdl.org/misdemeanor
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FOR CRIMINAL JUSTICE

mote the core values of America’s justice system guaranteed by the Consti-

tution — among them due process, freedom from unreasonable search and
seizure, fair sentencing, and assistance of effective counsel. The FCJ pursues this
goal by seeking grants and supporting programs to educate the public and the legal
profession to the role of these rights and values in a free society and assist in their
preservation throughout the United States and abroad.

The Foundation for Criminal Justice (FCJ) is organized to preserve and pro-

The Foundation is incorporated in the District of Columbia as a non-profit, 501(c)(3)
corporation. All contributions to the Foundation are tax-deductible. The affairs of the
Foundation are managed by a Board of Trustees that possesses and exercises all
powers granted to the Foundation under the DC Non-Profit Foundation Act, the
Foundation’s own Articles of Incorporation, and its Bylaws.

For more information contact:
FOUNDATION FOR CRIMINAL JUSTICE
1660 L Street NW, 12th Floor

Washington, DC 20036

202-872-8600
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on America’s courts. Defenders across the country are forced to carry un-

ethical caseloads that leave too little time for clients to be properly repre-
sented. As a result, constitutional obligations are left unmet and taxpayers’ money
is wasted.

The explosive growth of misdemeanor cases is placing a staggering burden

NACDL’s comprehensive examination of misdemeanor courts, including a review
of existing studies and materials, site visits in seven states, an internet survey of de-
fenders, two conferences, and a webinar, demonstrated that misdemeanor courts
across the country are incapable of providing accused individuals with the due
process guaranteed them by the Constitution. As a result, every year literally mil-
lions of accused misdemeanants, overwhelmingly those unable to hire private coun-
sel, and disproportionately people of color, are denied their constitutional right to
equal justice. And, taxpayers are footing the bill for these gross inefficiencies.

Legal representation for misdemeanants is absent in many cases. When an attorney
is provided, crushing workloads often make it impossible for the defender to ef-
fectively represent her clients. Counsel is unable to spend adequate time on each
of her cases, and often lacks necessary resources, such as access to investigators,
experts, and online research tools. These deficiencies force even the most compe-
tent and dedicated attorneys to engage in breaches of professional duties. Too often,
judges and prosecutors are complicit in these breaches, pushing defenders and de-
fendants to take action with limited time and knowledge of their cases. This leads
to guilty pleas by the innocent, inappropriate sentences, and wrongful incarceration,
all at taxpayer expense.

This report explains, in depth, these and other problems observed in misdemeanor
courts and offers recommendations for reform, while highlighting best practices
from across the country. The recommendations include:
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te that a better deal mlght not come along and that they
| the chent § case. Asa result an extraordmary number of

Enforce ethical obllgat:ons of all partlc:pants
in mlsdemeanor ad]ud:catlons. |

: * Misdemeanor courts are rlfe with v1olat10ns of professional ethical standards. Defenders countenance case- -
. _loads that prohibit them from prov1d1ng competent representation to their clients. Prosecutors talk directly -
with defendants and convince them to waive their constitutional rights. Judges encourage defendants to
proceed W1thout counsel and plead guilty quickly in order to move dockets, Ethical obligations for all -
) professmnals in rmsdemeanm court should be v1gorously enforced to ensure that every defendant re-
~ ceives a faxr and unblased preceedmg e :
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Prowde publlc defenders wrth the resources necessary
-t 'effectrvely represent _thelr clrents. : L

. Actos the country, rnr ¢ emeanor defenders report caseloads six and seven times greater than the natlonal. i
o 1stan ards In Chrcago, Atlanta and- Mlaml defenders «carry more than 2 000 mrsdemeanor cases: per
' ‘year“ Wlth these massive caseloads defenders have to resolve approxnnately 10 cases a’ da‘ —= 0r one
case every hour —_ not nearly enough tlme to mount a constltutlonally adequate defense '

Defender ofﬁces contract defender ofﬁces and asmgned eounsel lists must have s'rfﬁment at- -

- toreys to. permlt the malntenance of etl "'cal easeload standards Addltlonally, def enilers should

. have access.to resources necessary to prov1de effective assistance, including legﬂl research
_ servrces 1nvest1gators experts, social workers, and mental health support servrcc . ’

The consequences for the accused individuals involved. no less for the Constitution, demand that inis-
demeanor courts provide due process and equal justice for all those who appear in them. All acfoss
America, misdemeanor courts are failing to meet this critical standard. Implementation of the recom-
mendations of this report will save taxpayers much needed resources while making these courts, and
our justice system, reliable for all Americans.
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INTRODUCTION

he vast majority of accused individuals first come into contact with the cri‘,”.;' inal jus-

tice system through a minor offense, known as a misdemeanor, Yet remar}:{ébly little

attention has been devoted specifically to understanding what happens to defendants
at the misdemeanor level. -

Criminal justice reform studies have often noted that extensive problems exist in misdemeanor
courts, but have rarely focused sharply on these courts. For this reason, NACDL decided to in-
vestigate misdemeanor courts throughout the country, document the strengths and weaknesses,
and identify ways to improve the operations of these courts. Drawing upon existing literature and
research, on-site visits in a number of jurisdictions, interviews and survey results from defend-
ers across the country, and the input of diverse participants at two conferences and a webinar, this
report details existing problems in misdemeanor courts, highlights best practices, and makes a
series of recommendations for change.

Methodology

Over the course of a year, NACDL, together with Professor Robert C. Boruchowitz of Seattle University School
of Law, gathered a wide range of existing studies, reports, and statistics on misdemeanor courts and misde-
meanor defense, including law review articles, news coverage, governmental studies, and expert repotts, as
well as information from other organizations working on indigent defense reform, including reports and man-
uals on misdemeanor practice.

After reviewing these materials, the authors organized site visits to misdemeanor courts in a number of juris-
dictions. Prior to the visits, NACDL representatives conducted interviews with key criminal justice personnel
to understand the operation of the local misdemeanor courts, as well as perceived strengths and weaknesses. On
the visits, NACDL representatives observed the operation of the misdemeanor courts, and conducted additional
interviews with key players in misdemeanor proceedings, including judges, defense counsel, prosecutors, and
accused persons, Where possible, site teams gathered data on misdemeanor prosecutions, public defender case-
loads, and other relevant statistics.

The authors selected locations for site visits based on a preliminary assessment of problems by NACDL’s staff
and Professor Boruchowitz, in consultation with experts on indigent defense around the country. Geographical
diversity and the type of public defense system were also considered. Site visits occurred in Arizena, Florida,
[llinois, North Dakota, Pennsylvania, Texas, and Washington. In many of these states, public defense® is or-
ganized on a county-by-county basis, and, when possible, a number of counties were visited.

The authors conducted an Internet survey of defenders across the country seeking information on misdemeanor
practice in each respondent’s jurisdiction, as well as respondent’s impressions of the operation of misdemeanor
courts. In total, 185 individuals responded to the Internet survey. The respondents reported practicing in 26
states and two tribal courts.®
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Additionally, NACDL held two conferences for the pur-
pose of seeking input on the problems associated with mis-
demeanor courts, as well as possible solutions. The first
conference was held in New York in May 2008, and the
second took place in Seattle in July 2008, Over 150 public
defenders, prosecutors, judges, and reform activists from
across the country attended the conferences. Finally,
NACDL hosted a webinar on the preliminary findings of
the report with experts from across the country to seek ad-
ditional input.

The report documents the findings of this extensive re-
search effort.” The report first provides an introduction to
misdemeanor courts, reviewing the charges brought in mis-
demeanor courts, as well as the rights of the misdemeanor
defendant, It then outlines the common problems observed
and reported in misdemeanor courts throughout the country.
At the conclusion of each section, the report enwmerates
policy reform recommendations that would address the
problems described, highlighting best practices observed
around the country.

The Misdemeanor Courts

In most states, crimes are divided into two categories —
felony and misdemeanor. Misdemeanors are the less seri-
ous offenses, for which punishment is generally limited to
one year in jail.! Common misdemeanor offenses include
petty theft, disorderly conduct, public drunkenness, cur-
few violations, loitering, prostitution-related offenses,
driving under the influence, driving with a suspended li-
cense, resisting arrest, minor assault, under-age possession
of alcohol, and minor controlled substance and parapher-
nalia offenses.

Misdemeanors are commonly adjudicated in separate
courts from felony cases. These courts often adjudicate
minor civil offenses as well as misdemeanor criminal of-
fenses, In a number of states, such as Arizona, Missouri,
New York and Pennsylvania, some of the judges in these
courts are not lawyers,’

\

)

The Volume of Misdemeanor Offenses

Most people who go to court in the United States go to

misdemeanor courts. The volume of misdemeanor cases

is staggering. The exact number is not known, as states
differ in whether and how they count the number of mis-

demeanor cases processed each year. The National Cen- -

ter for State Courts collected misdemeanor caseload
numbers from 12 states in 2006. Based on these 12
states, a median misdemeanor rate of 3,544 per 100,000
was obtained.'” If that rate held true across the states,
the total number of misdemeanor prosecutions in 2006

was about 10.5 million, which amounts to 3.5 percent’
of the American population.!! While this overplays the .
actual prosecutions by population, because of individu- "

als charged multiple times and non-citizen prosecutions,

it is a startling reminder of the breadth of the impact of -

these courts.'? :

Rights of Defendants in
Misdemeanor Cases

Misdemeanor defendants, like all those accused of crimes,
are entitled to due process.”” They have the right to receive
the evidence against them and present evidence in their de-
fense. They have a right to confront witnesses. And, they
have the right to have their guilt proven beyond a reason-
able doubt. Not all misdemeanor defendants are entitled to
a jury trial, however. The federal constitutional right to a
jury trial has been interpreted to apply only when a defen-
dant is facing nmore than six months in prison.'

Right to Counsel in Misdemeanor Cases

The Sixth Amendment provides, “In all criminal prosecu-
tions, the accused shall enjoy the right...to have the Assis-
tance of Counsel for his defense.” In Gideon v. Wainwright,
the U.S. Supreme Court interpreted this right to require the
state to provide counsel to a defendant charged with a
felony who could not afford to hire his own counsel, The
Court stated, “reason and reflection require us to recognize
that, in our adversary system of justice, any person haled
into court, who is too poor to hire a lawyer, cannot be as-
sured a fair trial unless counsel is provided for him,”?

Yolume of Misdemeanor Cases

19729 § ¢ § ¢ 5 million
2006“’ * W * W * W % <“> % “10.5mi|lion
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Even after Gideon, persons charged with misdemeanor of-
fenses were not guaranteed appointed counsel, and the mis-

demeanor courts were rife with abuse. In 1968, five years
following Gideon, Professor John M. Junker observed:

[A] large majority of the [people] an-
nually charged with non-traffic misde-
meanors must, if they are financially
unable to hire an attorney, face the be-
wildering, stigmatizing and (especially
at this level) assembly-line criminal
justice system without the assistance
of counsel. The misdemeanor prosecu-
tion is the “Appalachia” of the crimi-
nal justice system.'®

It is for this reason that, in Argersinger v. Hamlin, the U.S.
Supreme Court extended the right to counsel to misde-
meanor defendants.'” The Court further protected the right
to counsel in Alabama v. Shelton, holding that a defendant
must have had counsel in the underlying adjudication for
incarceration to be imposed for a violation of misdemeanor
probation.'® The Court reasoned:

Deprived of.counsel when ftried, con-
victed, and sentenced, and unable to
challenge the original judgment at a
subsequent probation revocation hear-
ing, a defendant ... faces incarceration
on a conviction that has never been sub-
jected to “the crucible of meaningful ad-
versarial testing,”"”

Why Are Lawyers Needed in
Misdemeanor Cases?

No one should underestimate the importance of counsel ad-
vising a person of his or her rights in any criminal case.
Even in a simple case, the law can prove complex.

The law is not a fixed set of rules. It is always affected by the
individual circumstances of a case. For example, one might
think the law regarding murder is simple — one person can-
not kill another, But, if the circumstances surrounding the
killing show that the person who was killed was, in fact, the
aggressor, the law becomes far less black and white, and the
case becomes considerably more complex.

This is no less true of misdemeanors. The law of trespass
may seem obvious — either a person was on private prop-
erty or the person was not. But, there are a number of fac-
tors that can complicate a trespass case: Was the property
obviously private or was there some reason to believe it was
public property? Was there a warning, either posted or ver-
bal? Was an event occurring that was open to the public?
The answer to these questions can mean the difference be-
tween innocence and guilt. Without an attorney to sort
through all the facts and assess what is legally important,
these critical distinctions too easily can be overlooked.

In addition, the sentence and the collateral cansequences
can be quite different depending on which crime is found to
have been committed. A lawyer also is needed to help the
accused person sort out the implications of plea bargains
offered by the prosecutor,

As the Court stated in its decision in Argersinger:

The requirement of counsel may well be
necessary for a fair trial even in a petty-
offense prosecution. We are by no means
convinced that legal and constitutional
questions involved in a case that actually
leads to imprisonment are any less con-
plex than when a person can be sent off
for six months or more.?

Attentive defense counsel is particularly important in mis-
demeanor courts because the volume of cases means that
prosecutors and judges too often and too easily can over-
look factual issues, Indeed, the Supreme Court observed
that the volume of misdemeanors?' results in pressure for
“speedy dispositions,” and stated that there is significant
evidence of “prejudice” resulting from “assembly-line jus-
tice” in misdemeanor courts.?

Conseqguences of a
Misdemeanor Conviction

There is a prevailing misconception that misdemeanor con-
victions do not truly affect a person, In fact, a common
question received during the research for this project was,
“Why are you spending time on misdemeanors?” Underly-
ing this comment is the belief that it matters less whether
the justice system is accurate in misdemeanor cases. But,
the consequences of a misdemeanor conviction can be dire,
As the Supreme Court noted in deciding Argersinger, “the
prospect of imprisonment for however short a time will sel-
dom be viewed by the accused as a trivial or ‘petty’ matter
and may well result in quite serious repercussions affect-
ing his career and his reputation.”® Indeed, a wrongful con-
viction, even in a minor case, is pernicious. If the
constitutionally mandatory processes of our criminal jus-
tice system cannot determine accurately a person’s guilt or
innocence of a minor criminal charge, court outcomes are
subject to question in all cases.

In the years since the Argersinger decision, the collateral
consequences® that can result from any conviction, in-
cluding a misdemeanor conviction, have expanded signifi- .
cantly. These consequences can be quite grave. The
defendant can be deported,” denied employment, or denied
access to a wide array of professional licenses.*® A person
convicted of a misdemeanor may be ineligible tfor student
loans and even expelled from school.?” Additional conse-
quences can include the loss of public housing and access
to food assistance, which can be dire, not only for the mis-
demeanant but also for his or her family.? Fines, costs and
other fees associated with convictions can also be stagger-
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ing and too frequently are applied without regard for the
ability of the defendants to pay the assessed amounts.?’

As Rick Jones, the Executive Director of the Neighborhood
Defender Service of Harlem, noted:

Standing in the courtroom, it may seem
like a wise thing just to get the criminal
charge over with by pleading guilty, but
a criminal conviction, even for a minor
offense, has an enormous impact on a
client’s life. She may lose her housing,
her job, her health or food bene-
fits. It can impact the custody of her chil-
dren. She may face deportation. No
criminal conviction should be regarded
as minor or unimportant,

Misdemeanor convictions also have serious consequences G

with regard to any future criminal charges faced by the
same defendant. A minor conviction can limit a person’s
ability to vacate, set aside or dismiss an carlier, more seri-
ous conviction. It can also greatly increase the punishment
for any future offense and reduce opportunities for sen-
tencing reductions, One example is the inability of a person
with a prior misdemeanor conviction to utilize the con-
trolled substances “‘safety valve” statute and related provi-
sion in the federal sentencing guidelines.*® A defendant who
was previously convicted of a misdemeanor and received
30 days or more in jail or more than one year of probation,
and who later faces a federal drug crime charge, is ineligi-
ble for a reduction of sentence under a provision that per-
mits federal judges to sentence below the mandatory
minimum set forth in the statute.’!
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PROBLEMS IN
MISDEMEANOR COURTS

ore than 35 years ago, Professor William Hellerstein of the Brooklyn Law School

wrote “the criminal court, the misdemeanor court, is such an abomination that it

destroys any myth or notion that I ever had about ... American criminal justice.”*
The statement could just as easily have been made today.

The research, surveys, site visits, and interviews conducted by NACDL confirmed that the
operation of misdemeanor courts in this country is grossly inadequate and frequently unjust.
Witnesses overwhelmingly described programs bereft of the funding and resources necessary
to afford even the most basic tools essential for fair adjudications. As a result, literally mil-
lions of accused misdemeanants, particularly those unable to hire private counsel, and dis-
proportionately people of color, routinely are denied the due process to which the Constitution
entitles them,

Almost 40 years later, the misdemeanor criminal justice system is rife with the same prob-

lems that existed prior to the Argersinger decision. Legal representation for indigent defen-

dants is absent in many cases. Even when an attorney is provided to defend a misdemeanor

case, crushing workloads make it impossible for many defenders to effectively represent

clients. Too often, counsel is unable to spend sufficient time on each of their cases. This

forces even the most competent and dedicated attorneys to run afoul of their professional

duties. Frequently, judges and prosecutors are complicit in these

“[T]he criminal court, the breaches, pushing defenders to take action with inadequate time,

. despite knowing that the defense attorney lacks appropriate in-

misdemeanor court, is such an foniation abouf the case and the client. ' e
abomination that it destroys

any myth or notion that | ever Absence of Counsel

Despite the clear ruling by the U.S. Supreme Court that persons accused

had about ... American of misdemeanors have a right to court-appointed counsel, a significant per-
v . . " centage of defendants in misdemeanor courts never receive a lawyer to
criminal justice. represent them. A Bureau of Justice Statistics Special Report in 2000 cited

a survey of jail inmates conducted in 1989 and 1996. In the survey, 28.3

— Professor William Hellerstein, Ezrzzﬂtn:efljgll inmates charged with misdemeanors reported hfwmg had

Brooklyn Law School.
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Site team observations in several states indicated that the
percentage of misdemeanor defendants without counsel is
greater than the BJS study suggested.® Time and time again
site team observers watched individuals plead guilty with-
out counsel.

In North Dakota, the observer noted that counsel was not
appointed or present at arraignment for misdemeanor cases,
despite the fact that most defendants pled guilty at that hear-
ing and many were sentenced to jail time. The judge never
informed the defendants of their right to counsel. Instead,
the judge asked each defendant, “Did you speak to a
lawyer?” When the defendant indicated that he or she did
not, the judge asked, “Are you going to?” The defendants
universally answered in the negative, and the judge pro-
ceeded to accept the plea and sentence the defendant,

In numerous other jurisdictions, as in North Dakota, site
ieams observed judges who failed to inform defendants of
their right to have counsel appointed if they could not afford
to hire counsel. In fact, frequently the disregard for the
Supreme Court’s right to counsel rulings was blatant. For
example, at a meeting of the State Bar, the Chief Justice of
the South Carolina Supreme Court publicly stated that she
instructed misdemeanor court judges to ignote a Supreme
Court Sixth Amendment ruling:

Alabama v. Shelton [is] one of the more
misguided decisions of the United States
Supreme Court, I must say. If we ad-
hered to it in South Carolina we would
have the right to counsel probably .., by
dragooning lawyers out of their law of-
fices to take these cases in every magis-
trate’s court in South Carolina, and I
have simply told my magistrates that we
just don’t have the resources to do that.
So I will tell you straight up we [are] not
adhering to Alabama v. Shelton in every
situation.*

Documentation and reports from across the country con-
firm the frequency with which the right to counsel is com-
pletely disregarded in misdemeanor coutts:

¢ TEXAS: “Three-quarters of Texas counties appoint
counsel in fewer than 20 percent of jailable misde-
meanor cases, with the majority of those counties ap-
pointing counsel in fewer than 10 percent of cases.
The vast majority of jailable misdemeanor cases in
Texas are resolved by uncounseled guilty pleas,”®

4 CALIFORNIA: In Riverside County, California,
more than 12,000 people pled guilty to misdemeanor
offenses without a lawyer in a single year,”

¢ MICHIGAN: “People of insufficient means in
Michigan are routinely processed through the crimi-
nal justice system without ever having spoken to an
attorney in direct violation of both Argersinger and

)

“The dirty little secret of the criminal

justice system is that most eligible

people do not get defenders.”

— Edward Monahan, Deputy
Public Advocate, Kentucky
Department of Public Advocacy.’®

Shelton. Many district courts throughout Michigan
simply do not offer counsel in misdemeanor cases at
all, while others employ various ways to avoid their
constitutional obligation to provide lawyers in mis-
demeanor cases.”™

Uninformed Waiver of Counsel

How is it that so many people go without counsel in mis-
demeanor court? As noted above, in some jurisdictions, the
defendant’s constitutional rights are simply disregarded and
never acknowledged. More often, however, the constitu-
tional rights are acknowledged, but hastily disposed of with
a “waiver.”

Waivers, even of constitutional rights, are not illegal. The
U.S. Supreme Court has concluded that an adult defendant
has the right to waive counsel, but first the judge must: (1)
inform the defendant of his or her right to appointed coun-
sel;* and (2) make the defendant “aware of the dangers and
disadvantages of self-representation,”' The inquiry by the
judge should be thorough.* In other words, the judge must
confirm that the defendant voluntarily, knowingly, and in-
telligently decided against using a lawyer and in favor of
self-representation, Similarly, national performance stan-
dards provide that indigent defendants should not be called
upon to plead guilty until counsel has been appointed or
properly waived.®

In a number of jurisdictions, site teams observed judges ig-
noring the rules regarding waiver. Time after time, courts
made clear to defendants that they must waive counsel to
proceed. There were no inquiries into the education or so-
phistication of the defendants and very few efforts to warn
defendants regarding the dangers of self-representation or
the kind of assistance counsel could provide. Often the
waiver was incorporated into the first part of the proceed-
ing and was presented as a rhetorical, compound question
directed at whether the defendant wanted to dispose of the
case quickly. The judge asked the defendant something like,
“You are waiving counsel and wish to proceed now, right?”
and the defendant responded, “Yes.”

In Maricopa County, Arizona, the site team observed a
judge practically instructing defendants to waive their right
to counsel. For example, the judge said the following:
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You are charged with reckless driving.
So, T guess basically before we talk about
it, let me do a couple preliminaries, ... |
want you to waive your right to an attor-
ney. You have a right to have an attorney,
but I'm not going to give you the public
defender. You would have to go and hire
one and 1 don’t think you're going to do
that. I think you and I are going to talk
about this right here, right now, right?

The defendant then signed a form waiving his right to
counsel.

As in Maricopa County, the right to counsel and the warn-
ings regarding waiver of counsel are frequently enumer-
ated in a written form. In many instances, the court handed
the form to a defendant with no explanation and said,
“Sign here,” and the defendant signed. The court did not
conduct a thorough inquiry of the defendant as to his or
her ability to read or whether the defendant understood
what he or she signed.

“The defendant is usually told
he must first talk to a
prosecutor about his case and
get a plea offer before he is
allowed to have a lawyer
appointed.”

— A Tennessee public defender.*

In Tampa, Florida, when a member of the site tearn entered
the misdemeanor courtroom, a court official immediately
presented her with a form that combined a waiver of coun-
sel with a plea of guilty. She was told to take a seat and fill
out the form. Among other things, the form asked her to
attest that, “I am of sound mind and body and hereby freely
and voluntarily waive my right to an attorney in the case(s)
above in accordance with Florida Rules of Criminal Pro-
cedure 3.160(e).” Although the form described at the out-
set the dangers of waiving counsel, at the point of asking
for waiver of the rights under the rule, the form neither
quoted the language of the rule nor did it explain that the
rule describes the rights of all defendants to court-ap-
pointed counsel

)

Eligibility Limitations for Counsel

In some jurisdictions, counsel is not appointed due to re-
strictive financial eligibility guidelines. In Gideon, the
Supreme Court provided that counsel should be appointed
for those “financially unable to obtain counsel,” or “too
poor to hire a lawyer.”*® Problematically, the Supreme
Court did not establish a threshold or process for determin-
ing that financial eligibility.

As a result, practices and policies for determining eligibil-
ity for public defense services differ widely from state to
state. Indeed, frequently these practices and policies differ
from county to county, and courtroom to courtroom.*” De-
fenders across the country noted that many defendants who
are financially incapable of retaining counsel are denied ap-
pointed counsel.

For example, in Lower Kittitas, Washington, approximately
16 percent of people who apply for defenders are denied.
During the observation visit, the commissionet suggested to
defendants that they might want to talk to the prosecutor be-
fore getting a lawyer, The commissioner made no inquiry
into whether the defendant could afford to retain counsel.
As aresult, defendants who proceed without counsel may be
doing so despite being unable to hire an attorney.

Conferring Directly with Prosecutors

Often defendants are encouraged, or even required, to dis-
cuss their cases directly with prosecutors. Ethically, this is
problematic, particularly if the prosecutor is aware that the
waiver of counsel, if there was one, was not sufficiently in-
formed and voluntary.

Ethics rules generally prohibit a lawyer from giving ad-
vice to an unrepresented person whose interests may be
adverse.®® In fact, the model ethical rules specifically re-
quire prosecutors to “make reasonable efforts to assure that
the accused has been advised of the right to, and the pro-
cedure for obtaining, counsel and has been given reason-
able opportunity to obtain counsel.”® Further, the rules
forbid a prosecutor from seeking to obtain waivers of im-
portant pretrial rights from unrepresented accused per-
sons.® Despite these clear prohibitions, site visits and
research demonstrated that it is common for prosecuiors
to confer directly with defendants, frequently requesting
and processing the defendants’ waiver of counsel, and then
negotiating guilty pleas,

In Hays County, Texas, for example, court staff directed
misdemeanor defendants to confer with the prosecutor
about a possible plea before the defendants had a meaning-
ful opportunity to request the appointment of counsel. In
fact, the site team observed that no defense attorney was
present in the courtroom, nor was a judge. Two prosecutors
sat at counsel table — one at each table. They called a de-
fendant’s name and then negotiated a plea directly with the
defendant. The judge waited in another courtroom. After
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pleas were negotiated, the defendant would proceed to the
courtroom where the judge was located, and a different
prosecutor would inform the judge of the plea agreement.
Only in some of the cases where the plea involved a jail
sentence did the prosecutor inform the defendant that he or
she must sign up for a court-appointed lawyer. Unfortu-
nately, not all defendants pleading to jail time were in-
formed of the right to receive counsel,

The site team witnessed a similar process in a northeastern
Pennsylvania county. Defendants on the misdemeanor docket
were. told to go to a room in the basement before their cases
were called. When observers went down to the basement to
observe what was happening, they discovered a prosecutor in
a conference room. The prosecutor was negotiating plea
deals directly with defendants who would then go back up to
the courtroom to plead guilty and be sentenced.

In Kittitas County, Washington, the commissioner presiding
over misdemeanor arraignments dealt directly with all de-
fendants, Neither a prosecutor nor a defense attorney was
present. The commissioner frequently advised defendants
that they might be able to work something out directly with
the prosecutor. The court’s practice was to provide the de-
fendant with a form that had the phone number of the pros-
ecutor at the top of the form, and information about
contacting the contract defender at the bottom of the form.
During the site team’s observations of the court, a number
of defendants asked to speak with the prosecutor. There was
no colloquy on waiver of counsel. Rather, the court warned
defendants that “once you have an attorney, the prosecutor
can’t talk to you directly.”

In Colorado, the standard practice is for a misdemeanor de-
fendant to speak directly with the prosecutor. Indeed, a
statute specifically directs the prosecutor to speak directly
with the defendant and come to a plea agreement. Colo.
Rev. Stat. §16-7-301(4) states:

In misdemeanors, petty offenses, or of-
fenses under title 42, C.R.S., the prosecut-
ing attorney is obligated to tell the
defendant any offer that can be made
based on the facts as known by the prose-
cuting attorney at that time. The defendant
and the prosecuting attorney may engage
in further plea discussions about the case,
but the defendant is under no obligation to
talk to the prosecuting attorney. The pros-
ecuting attorney shall advise the defendant
that the defendant has the right to retain
counsel or seek appointment of counsel.
The application for appointment of coun-
sel and the payment of the application fee
shall be deferred until after the prosecut-
ing attorney has spoken with the defendant
as provided in this subsection (4). Upon
completion of the discussions, the prose-
cutor shall inform the court of whether a
plea agreement has been reached][.]

N
!

“Alabama v. Shelton [is] one of the more

misguided decisions of the United States

Supreme Court, | must say ... so | will tell

you straight up we [are] not adhering to

Alabama v. Shelton in every situation.”

— Chief Justice Jean Hoefer Toal,
Supreme Court of South Carolina.

In practice, most misdemeanor defendants in Colorado
never see a public defender. The practice is not only ethi-
cally problematic, it also violates the most recent pro-
nouncement of the U.S. Supreme Court on the appointment
of counsel, which provides that counsel must be appointed
before or at the defendant’s first appearance before a judi-
cial officer.”!

Recommendations ~—
Absence of Counsel

1. The right to counsel should be observed in
accordance with Argersinger v. Hamlin
and Alabama v. Shelton,

As the Supreme Court stated in Argersinger, “[u]nder the
rule we announce today, every judge will know when the

trial of a misdemeanor starts that no imprisonment may be -

imposed, even though local law permits it, unless the ac-
cused is represented by counsel ... and therefore know
when to name a lawyer to represent the accused before the
trial starts.”*? Despite this pronouncement, more than 35
years later, the Court’s ruling is widely ignored.

It is indefensible that, despite Gideon, Argersinger and
Shelton, a significant percentage of defendants in misde-
meanor courts do not have a lawyer represent them. The
U.S, Supreme Court has time and again acknowledged that
defense counsel is an integral part of the adversary system,
and necessary to ensure accurate outcomes in court, The
absence of counsel in misdemeanor cases fundamentally
undermines the fairness and reliability of the criminal jus-
tice system.

2. Waivers of counsel should be handled care-
Sully, with judges ensuring that the defen-
dant fully understands his or her right to
counsel, as well as the dangers of waiving
counsel.

“Counsel is needed so that the accused may know precisely
what he is doing, so that he is fully aware of the prospect of
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going to jail or prison, and so that he is treated fairly by
the prosecution.”® A judge should “never attempt to en-
courage persons to waive their right to counsel, and ac-
cept no such waivers unless they are knowing, voluntary
and intelligent, and on the record[.]™* The dangers of
waiving the right to counsel must be fully explained to
each defendant, before the waiver of counsel is permit-
ted, and the judge must question the defendant fully to
ensure that he or she understands the right to counsel and
the implications of a waiver,

A waiver form is not a substitute for a colloquy, If a
waiver form is used, the colloquy must still ensure that
the defendant fully understands the right to counsel and
the dangers of waiving the right. The form should serve
merely to reinforce the important conversation that the
judge has with the defendant.

Additionally, a defendant should be encouraged to con-
sult with counsel before effectuating a waiver. Only by
consulting with a defense attorney can a defendant be
fully confident that waiver is appropriate in his or her
case.

3. Appointment of counsel should be auto-
matic for any defendant who appears
without counsel until it is demonstrated
through a fair and impartial eligibility
screening process that the defendant has
the financial means to hire an attorney to
represent him or her in the matter
charged.

Counsel must be appointed to any defendant who is fi-
nancially unable to hire counsel.** In other words, if a
person cannot afford to hire an attorney without sub-
stantial financial hardship, counsel should be ap-
pointed.*® Substantial hardship should be determined by
looking at the typical cost of hiring counsel for the type
of charge the defendant is facing. Moreover, the indi-
vidual’s ability to pay must not only assess his or her in-
come and available resources, but also his or her
expenses, including family support obligations and
debts.>’

The assessment of whether an individual can afford to
hire counsel should be made through a formalized
process that ensures uniformity and avoids conflicts of
interest.*® Jurisdictions should “[e]rr on the side of pro-
viding counsel, and avoid overly stringent screening cri-
teria that chill the exercise of the right to counsel.™® A
default in favor of the appointment of counsel encour-
ages authorities to undertake screening quickly and effi-
ciently. Indeed, if attorneys are provided to all
defendants who appear without counsel at first appear-
ance, screening should be completed in advance of any
subsequent hearing, so that the defendant is never forced
to appear without counsel. Additionally, prosecutors
should be excluded from participating in the eligibility
determination process,*

j

4. Ethical prohibitions on prosecutors
speaking with defendants should be
strictly enforced.

The American Bar Association House of Delegates
passed a resolution in August 2005, which addressed the
ethical obligations of judges and lawyers to meet the
constitutional guarantee of effective assistance of coun-
sel. The resolution states, “Judges should, consistent
with state and territorial rules and cannons of profes-
sional and judicial ethics: ... (c) take appropriate action
with regard to prosecutors who seek to obtain counsel
and guilty pleas from unrepresented accused persons, or
who otherwise give legal advice to such persons, other
than the advice to secure counsel.”!

In criminal cases, given that all defendants who cannot
afford counsel are entitled to appointed counsel, it
should be assumed that each defendant is or will be rep-
resented by defense counsel until and unless a waiver of
counsel, with a full and appropriate colloquy, is
processed by the court. Until that time, no defendant
should be encouraged or required to talk to a prosecutor.
Indeed, prosecutors should be strictly forbidden from
communicating directly with defendants, and breaches
of this rule should be addressed through the regular bar
disciplinary authority.

Deterrents to Asking
For Counsel

Even when the judge informs the defendant that he or
she has a right to counsel, frequently other factors, such
as delay or the cost of court processes, compel the de-
fendant to waive counsel.

Delay

Judges often make it clear to defendants that there are
no defense lawyers present in the courtroom to assist at
that time, but, if they want the case to proceed that day,
they can proceed without counsel. From observation vis-
its across the country, site team members reported many
judges saying to defendants, “You can wait for counsel,
or you can proceed now without counsel.”

For defendants, delay can cause significant problems.
There is the ongoing burden of having a criminal charge
pending. There is also the burden of multiple court dates.
Often, this obligation requires a person not only to miss
several days of work, but also to find alternate child care.
These inconveniences can significantly strain a defen-
dant’s resources, particularly someone who is indigent.

The threat of delay is particularly acute for those defen-
dants who are in custody. It is a frequent misunder-
standing that people accused of misdemeanors,
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particularly non-violent misdemeanors, do not remain in
jail during their case. In fact, people charged with mis-
demeanors frequently are detained pending trial, partic-
ularly if they are indigent. In these situations, further
delaying adjudication to wait for counsel means addi-
tional time in jail. Sometimes, defendants spend more
time in jail waiting for their day in court than they would
if they pled guilty and were sentenced.

A couple of recent cases, documented by law professors,
aptly demonstrate these problems:

€ GEORGIA: Tony Humphries was charged with
Jjumping a subway turnstile in Atlanta. He sat in jail
for 54 days before a lawyer was appointed, far
longer than the sentence he would have received if
convicted. His incarceration cost the taxpayers
$2330.

€ MISSISSIPPI: A woman accused of a shoplifting
offense spent a year in jail, before any trial, with-
out even speaking to her court appointed lawyer.

In Allegheny County, Pennsylvania, cases are assigned
to an attorney a day or two before the pretrial confer-
ence, which is held six weeks after the “formal arraign-
ment.” During that six-week period, there is no actual
representation, Up to 10 weeks can pass before an attor-
ney actually works on the case. During the site visit, one
of the senior managers in the defender office described
this as “the chief weakness” of the office. Another attor-
ney noted that the court rules require motions to be filed
within 30 days of the formal arraignment, which is im-
possible because the lawyer is not assigned to the case at
that point.

Application Fees

To receive public defense services in some jurisdic-
tions, a defendant must submit an application and pay
an application fee.*® In the early 1990s, the use of ap-
plication fees for those who sought appointed counsel
proliferated.

In South Carolina, for example, an indigent defendant
must pay a $40 fee to be eligible for a public defender.®
Although authorized, waiver of the fee does not occur
often. A defender from South Carolina, in response to
the survey, reported that the fee “keeps many misde-
meanor level clients from seeking ... services.”

In Washington, one attorney stated that about half of her
clients are college students. They are required to pay a
fee of $200, which many cannot afford. New Jersey al-
lows application fees of up to $200, and some munici-
palities charge the maximum amount.

__)

Application fees have a deterrent effect on the exercise
of a defendant’s right. to counsel, This deterrent effect
can be stronger in misdemeanor cases where the defen-
dant may erronecously view a conviction as minor or
unimportant, “The potential chilling effect of application
fees is particularly troubling given recent reports of
judges accepting and even encouraging invalid waivers
of counsel and guilty pleas from unrepresented indigent
defendants charged with misdemeanors, in efforts to

move cases through their overburdened dockets as -

quickly as possible.”% When they learn of the fee, de-
fendants frequently choose to waive the right to counsel
to avoid the charge.

Recommendations — Deterrents
To Asking for Counsel

1. Defense counsel should be available to rep-
resent an accused person at the first ap-
pearance.

The Supreme Court frequently has acknowledged that most
defendants are not capable of effectively representing them-
selves in criminal judicial proceedings. As the Court stated
in Powell v. Alabama, “(t]he right to be heard would be, in
many cases, of little avail if we did not comprehend the
right to be heard by counsel. Even the intelligent and edu-
cated layman has small and sometimes no skill in the sci-
ence of law.”” The simplest, most effective way to ensure
that a defendant understands the charge(s) against him or
her, receives a full explanation of the court’s procedures,
makes informed decisions regarding whether to invoke or
waive critical rights, and does not sit in jail unnecessarily on
a minor charge is to provide representation by a defense ai-
torney at the defendant’s first appearance.

The first appearance is critical, particularly in misdemeanor
cases. Not only are bail determinations made, but because
so many misdemeanor cases are resolved at first appear-
ance, pleas are entered and sentences imposed, Proceeding
without counsel can have a significant prejudicial effect on
the defendant, The defendant may not understand the effect
of speaking to the judicial officer and may incriminate him-
self, He may be forced to make difficult assessments about
what he should and should not tell the judicial officer. For
example, imagine the defendant is a domestic worker who
is paid in cash by her employer. If the judge asks the de-
fendant whether she is employed — the defendant has to
decide, without counsel, whether to say yes or just not reply.
She likely will worry that saying yes will result in her em-
ployer being reported to the Internal Revenue Service, and
that she will lose her job if that happens. Similarly, a de-
fendant asked about family in the area may be hesitant to
answer if the family members are in the country illegally.

When a defendant stands silent with regard to these major
factors in bail determination, he or she is often jailed pend-
ing trial, which gives rise to horror stories of persons in jail,
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pretrial, for longer than the maximum punishment for the

crime. Such detentions are not only unnecessary, but also ex-
tremely expensive, and the costs accrue directly to taxpayers.

The potential prejudicial effects become even more serious
when the defendant is considering pleading guilty at first
appearance, not simply addressing the issue of bail. Too
often, misdemeanor defendants are pushed, for expedience
and convenience — for them as well as for the court — to
accept a small punishment quickly and resolve the case.®®
Too many defendants plead guilty without understanding
whether they had a defense to the charge, the collateral con-
sequences of the conviction, the conditions of probation, or
the consequences of violating probation, including incar-
ceration.”” It is the role of the defense lawyer to provide this
information, a role that the defense lawyer can only fulfill
if he or she is present when the critical decisions are being

made. Particularly in misdemeanor court, the first appear-
ance is that critical time.

2. No application fee should be charged for
public defense services.

On its face, a non-waivable application fee is anathema to
the right to counsel. The Minnesota Supreme Court has held
that a “co~-payment” required of all public defense clients
was unconstitutional because it made no provision for “the
indigent or for those for whom such a co-payment would
impose a manifest hardship.”” Similarly, a New Jersey
court reversed a conviction for driving with a suspended li-
cense because the trial judge had refused to waive the $50
application fee or consider the defendant’s ability to pay the
fee. The court wrote:

[A] trial judge must be more than an un-
yielding revenue officer, When the con-
cern for collecting a fifty dollar
application fee is weighed against a de-
fendant’s right to counsel and a fair trial,
the scales of justice shift dramatically in
favor of the defendant. Given the serious
nature of the charge, as well as the ap-~
parent bona fide indigent status of the de~
fendant, as demonstrated by the

“IT]he volume of misdemeanor cases,
far greater in number than felony
prosecutions, may create an obsession
for speedy dispositions, regardless

of the fairness of the resuit.”

— U.S. Supreme Court, Argersinger v. Hamlin,
407 U.S. 25, 34 (1972).

}

appointment of counsel on other charges,
there were compelling reasons to care-
fully evaluate the defendant’s request for
the appointment of counsel. Unfortu-
nately, the trial judge’s preoccupation
with the payment of the application fee
foreclosed the defendant’s opportunity to
obtain assignhed counsel.”

Application fees can discourage an accused from seeking
court-appointed counsel, particularly where waiver of the
fee is unavailable, not understood by the clients, or rarely
utilized. Those seeking counsel at public expense are doing
so because they lack the funds to hire private counsel. In
many jurisdictions, to be eligible to receive appointed coun-
sel, the defendant must be at or below the poverty line, or
some small multiple thereof.”? If a defendant cannot pay the
fee and does not understand that the fee may be waived, she
may feel she has no other choice but to proceed without
counsel. For this reason, no application fee should be charged
to access counsel in misdemeanor cases.

If a fee must be charged for public defense services, it
should be a contribution fee subject to waiver and the pro-
cedure for waiver should be well publicized and easily in-
voked. In 2004, the American Bar Association adopted
Guidelines on Contribution Fees for Costs of Counsel in
Criminal Cases. Guideline 2 addresses the Determination
of Ability to Afford a Contribution Fee, and states:

An accused person should not be ordered
to pay a contribution fee that the person is
financially unable to afford. Whenever an
order for a contribution fee is under con-
sideration, the accused person or counsel
should be given an opportunity to be
heard and to present information, includ-
ing witnesses, concerning whether the fee
can be afforded. If a contribution fee is
ordered prior to providing counsel to the
accused person, the decision to require a
contribution fee should be subject to re-
view at the request of counsel and coun-
sel should be given an opportunity to be
heard and to present information, includ-
ing witnesses, concerning whether the fee
can be afforded.”

Further, the ABA Guidelines require that notice be provided
in advance that a contribution fee may be required “if the
person has the ability to do so without substantial financial
hardship.”™ The notice should state “that counsel will be
provided at all stages of the proceedings regardless of
whether the person actually pays the fee,””

Misdemeanor Caseloads

No matter how brilliant and dedicated the attorney, if the at-
torney is given too large a workload, he or she will not be
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able to provide clients with appropriate assistance. The Na-
tional Advisory Commission on Criminal Justice Standards
and Goals set the following caseload limits for full-time pub-
lic defendets: 150 felonies, 400 misdemeanors, 200 juvenile,
200 mental health, or 25 appeals.’ Established more than 20
years ago, these standards have withstood the test of time as
a barometer against which full-time indigent defender case-
loads may be judged. Similarly, in 2007, the American Coun-
cil of Chief Defenders (‘ACCD”) issued a “Statement on
Caseloads and Workloads” recommending that defenders
handle no more than 400 misdemeanors per year,”

Caseloads should never surpass the maximum caseload
standards. In fact, there are a variety of reasons that case-
loads should be lower than the standards propose. For ex-
ample, the standards assume that the defender is a full-time
litigator. Accordingly, any administrative responsibilities
allocated to the defender should reduce the expected max-
imum caseload. Similarly, the caseload standards assume a
relatively close proximity between the defender and the
courthouse. Any significant distances that must be traveled
by the defender in the course of his or her work should re-
duce the expected caseload.

The caseload standards also assume appropriate levels of
support services. In other words, they assume that the at-
torney has access to secretarial assistance, paralegal assis-
tance, basic workplace technology, legal research, and
investigatory services. For full-time defender offices, the
Bureau of Justice Assistance has opined that there should be
approximately one paralegal, one secretary, and one inves-
tigator for every four attorneys. Offices that do not maintain
the recommended ratios of support staff to attorneys must
reduce their workload expectations for attorneys.” For
these reasons, the ACCD further recommended that each
jurisdiction review its situation and amend the standards as
necessary, noting that “the increased complexity of prac-
tice in many areas will require lower caseload ceilings.””

Despite these standards, across the country, lawyers who
are appointed to represent people charged with misde-
meanors have caseloads so overwhelming that they liter-
ally have only minutes to prepare each case:

€ During the webinar, the acting director of the office
reported that, in New Orleans, part-time defenders are
handling the equivalent of almost 19,000 cases per
year per attorney, which literally limits them to seven
minutes per case.

€ In at least three major cities, Chicago, Atlanta, and
Miami, defenders have more than 2,000 misdemeanor
cases each per year.®

€ According to a response to the survey, in Dallas,
Texas, misdemeanor defenders handle 1,200 cases per
year,

€ One attorney working in federal magistrate court in
Arizona reported in a survey response that misde-
meanor attorneys there carry 1,000 cases per year.

€ Inresponse to the survey, one Tennessee defender re-
ported that the average misdemeanor caseload per at-
torney in his office was 1,500 per year. Two other
defenders in Tennessee reported handling 3,000 mis-
demeanor cases in one year, which is 7.5 times the na-
tional standards.

4 In Kentucky, the defenders were assigned an average
of 436 cases per lawyer in fiscal year 2007, of which
61 percent were misdemeanors. In other words, each
defender had 170 felonies, which is more than a full
caseload for one attorney, plus 266 misdemeanors,
which by itself is two-thirds of a full-time caseload
under the national standard.

Misdemeanor Caseloads By Jurisdiction

National Caseload Standard =
Chicago ”

Grant Co. , Washington :
Miami-Dade _

Dallas

Utah

New Orleans, Louisiana .
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€ An attorney from Utah reported that misdemeanor
public defenders in that state carry caseloads of 2,500, 6

4 In Grant County, Washington, in 2006, the four de- Hours
fenders in county misdemeanor court averaged 927.25
cases each.?

The Meaning of the Caseload Numbers

A lawyer who takes three weeks of vacation and 10 holi-
days a year has 47 weeks available to work for clients, If
he or she never takes a day of sick leave and works 10 2

hours a day, five days a week,* the attorney’s schedule H 7 o
would allow about one hour and 10 minutes per case if ours

the lawyer had a caseload of 2,000 cases per year. A Minutes
lawyer with a cascload of 1,200 would have less than two a 7
hours to spend on each case. N/ .
KD Minutes
The time per case has to cover the client interview, talk- ﬁ . .
P N/

ing with the prosecutor, reading police reports and other
relevant discovery, conducting legal research and factual

investigation, preparing for court, writing motions and 400 1,200 2,000 19,000

memoranda, including sentencing memoranda, and at- cases cases cases cases
tending court hearings. There would be no allotted time

for training, reading new appellate cases, or attending per per per per

meetings at the courthouse or the local bar association re- year year year year

lated to misdemeanor practice,
LA
A Kentucky columnist aptly summed up the crisis of ex- Ap prOXImate Time Per Case
cessive caseloads, stating: “The Sixth Amendment to the
U.S. Constitution guarantees the right to an attorney, not
the right to three hours of a grossly overloaded public de-

fender’s time.”® .
Excessive Caseloads Put

Lawyers in Jeopardy

In most state ethical rules, as in the Model Rules of Pro-

“ . . fessional Conduct, the very first substantive rule states, “A
| think there has been a sharpening lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge,

awareness of the ethical Considerations fOI’ skill, thoroughness and preparation reasonably necessary

for the representation.” A number of ethical opinions

public defenders. ... Public defenders have have concluded that if her caseload is threatening her abil-

ity to competently defend current clients, a pubiic defender

ads iv. rs must refuse to accept further cases. Additionally, if refus-

handled caseloads few pri ate Iawye ing future cases is insufficient, the public defender has a

duty to seek to withdraw from existing cases to ensure
competent representation for other defendants,

would have ever thought of handling. Poor

people have a right toa Iawyer who is jUSt In 1990, the Arizona state bar issued an ethics opinion stat-

ing “when a Public Defender has made a factual determi-

as ethical as people of means do.” nation that his or her Office cannot competently and
diligently represent the number of persons assigned to it,

— Evni : ; the Public Defender must take action so that ‘A lawyer's
Ernie Lewis, former Public , workload should be controlled so that each matter can be
Advocate, state of Kentucky.® handled adequately.’®” The opinion observed that this

“will require the Public Defender to seek to decline ap-
pointments or withdraw from appointments already made
until caseloads are manageable,”*¥
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A Public Defender Stands Up, and;{E_ ces

Ofollowing day.

Because of his caseload, the defender had to meet with six othi
ing at the defendant’s file. He then met with the defendaht fort

as appellant was not permltted sufﬂclent time to cendUC
quired by Dlsclplinary Rules 6 101 and 7 101 of the Cod

More recently, the ABA issued a similar ethics opinion, ~ The ABA Opinion further concluded that if a supervi-

finding; sor fails to relieve an individual defender of an over-
whelming caseload, the individual defender must pursue
All lawyers, including public defenders the matter further, including seeking relief directly from

and other lawyers who, under court ap- the court.”

pointment or government contract, rep-
resent indigent persons charged with
criminal offenses, must provide compe-

tent and diligent representation. If “There can be no question that taking on

workload prevents a lawyer from pro-

viding competent and diligent repre- more work than an attorney can handle

sentation to existing clients, she must

not accept new clients. If the clients are adequately is a violation of a lawyer's
being assigned through a court appoint-
ment system, the lawyer should request ethical obligations. ... No one seriously

that the court not make any new ap-
pointments. Once the lawyer is repre-
senting a client, the lawyer must move
to withdraw from representation if she

questions that a lawyer’s staggering

cannot provide competent and diligent caseloads can result in a breach of a

representation, ...[L]awyer supervisors

must, working closely with the lawyers lawyer’s duty of competence.”

they supervise, monitor the workload of

the supervised lawyers to ensure that — Arizona Ethics Opinion 90-10.%

the workloads do not exceed a level that
may be competently handled by the in-
dividual lawyers.*
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In a number of states, public defense attorneys have been
disciplined for violating ethical rules by handling excessive
caseloads and neglecting their clients. The California
Supreme Court, for example, suspended two defenders for
failures related to excessive caseloads. San Benito County
hired a contract defender to do the bulk of its public de-
fense work. The contract provided that the contractor could
hire a subcontractor. The contract defender handled ap-
proximately 1,000 lower level cases per year, plus some
felony cases, while the subcontract lawyer hired by the con-
tract defender handled approximately 250 felony cases.”
According to the bar discipline case against the supervisor,
the subcontract lawyer “did not provide adequate legal serv-
ices and was frequently not adequately prepared for
coutt.” The contract defender was suspended for one year
for the failure to properly supervise the subcontract lawyer,
The subcontract lawyer was suspended for three years after
admitting that she conducted “no discovery, conducted vir-
tually no investigation, failed to obtain the victim's rap
sheet, filed no motions in limine, submitted no jury in-
structions and was unable to concentrate during the trial” of
a man who was charged with rape.”

Similarly, the Washington Supreme Court disbarred a for-
mer public defender from Grant County. The state bar dis-
ciplinary notice regarding disbarment cites as one of the
reasons for the disbarment the fact that the attorney was
“voluntarily maintaining an excessive caseload while one of
the lawyers under contract to provide indigent criminal de-
fense in Grant County,”” The hearing officer found that the
attorney’s “excessive caseload was prejudicial to the ad-
ministration of justice.””

Recommendations —
Excessive Caseloads

1. All persons representing indigent defen-
dants should be subject to caseload limits
that take into account the unique nature of
the jurisdiction and its misdemeanor prac-
tice and, under no circumstances, exceed
national standards.

Excessive caseloads dramatically diminish the effective-
ness of representation. For this reason, as noted above, na-
tional legal practice standards and ethical guidelines
universally call for defender workload to be controlled. As
one Tennessee respondent to the survey stated, “a better
system would allow us to ... have fewer clients, so we
could focus more and earlier on the needs of each client.”

A number of defender offices successfully set and maintain
caseload standards. The Defender Association in Seattle,
Washington, for example, maintains a caseload maximum
of 380 cases per year per attorney in the Seattle Municipal
Court. This limit is imposed both by city ordinance, which
the Defenders helped to draft, and by collective bargaining
agreement,'® Similarly, the King County District Court

]

lawyers have an annual ceiling of 450, and the county budg-
eting process is based on that number. The Defender Di-
rector noted that in the last several years her office has
managed ta keep the district court caseloads lower than the
450 case credit ceiling,'!

In Massachusetts, the Committee for Public Counsel Serv-
ices uses assigned counsel to handle most of its misde-~
meanor cases, The lawyers are limited to 300 cases a year
and “[a]ny counsel who is appointed or assigned to repre-
sent indigents within the private counsel division is pro-
hibited from accepting any new appointment or assignment
to represent indigents after he has billed 1,400 billable
hours during any fiscal year,”102

In Wisconsin, caseload limits for public defenders are set by
statute.'® The standards were, in part, based on a case-
weighting study conducted in the early 1990s by The Span-
genberg Group.'™ The statute acls as a “safety-valve.”%
When caseloads reach the standards set forth in the statute,
the public defender can obtain relief, and overflow cases
are assigned to private counsel by the courts.

2. When caseloads become burdensome, de-
Sfenders, pursuant to their ethical obliga-
tions, should seek to discontinue
assignments and/or withdraw from cases
until the caseloads become manageable.

To avoid a breach of the attorney’s ethical duty, a defender
office or individual defender confronting an excessive case-
load is obligated to move the court to cease appointment of
new cases and, if necessary, move to withdraw from exist-
ing cases.!% In the past few years, a number of public de-
fender offices have successfully petitioned courts to reduce
their caseloads to prevent violations of the attorneys’ ethi-
cal obligations and ineffective assistance. These cases pro-
vide ample precedent for the duty of defenders to reduce
caseloads to prevent breaches of their ethical obligations,

In 2008, the public defender in Mohave County, Arizona,
won a motion to withdraw from a series of felony cases.'”
The order granting the motion stated:

The evidence presented at the hearing
leaves the court with no doubt whatsoever
that the attorneys in the Public Defender’s
Office cannot continue representing the
Defendants in these cases in light of théir
already existing caseload. ... Requiring or
even allowing the Public Defender’s Of-
fice to remain as appointed counsel in
these cases would likely compromise
them from an ethical standpoint and de-
prive the Defendants in these cases of
their rights to effective representation,'®*

The Miami-Dade County Public Defender also recently
moved for appointment of other counsel in non-capital
felony cases because he did not have enough attorneys to
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represent the clients effectively.'” In granting the motion,
in part, the judge stated, “the evidence shows that the num-
ber of active cases is so high that the assistant public de-
fenders are, at best, providing minimal competent
representation to the accused.”!'® The court concludes, “the
testimonial, documentary and opinion evidence shows that
[the public defenders’] caseloads are excessive by any rea-
sonable standard.””"!! The state’s attorney immediately ap-
pealed the order, and the appeal is now pending before the
Third District Court of Appeals of the State of Florida."?

In California, public defenders have an established practice
of declaring that they are unavailable to take cases when
the caseload reaches whatever limit the office has set. The
origin of this practice is a 1970 court case, in which a Cal-
ifornia appellate court stated, “When a public defender reels
under a staggering workload ... [he or she] should proceed
to place the situation before the judge, who upon a satis-
factory showing can relieve him, and order the employment
of private counsel at public expense.”!"®

Why Are Misdemeanor
Caseloads So High?

The need to reduce caseloads to ensure that indigent de-
fendants across the country receive competent representa-
tion is obvious. It therefore requires an examination of the
factors that lead to excessive caseloads.

Overcriminalization

One issue noted by both researchers and conference at-
tendees concerning misdemeanor courts was the ardent
enforcement of crimes that were once simply deemed
undesirable behavior and punished by societal means or
a civil infraction punishable by a fine. Conferees gave
examples from around the country, including unleashed
pet laws, seatbelt laws, laws prohibiting people from
putting their feet on subway seats or lying down across
two subway car seats, and laws against riding bicycles
on the sidewalk,

€ The offense of sleeping in a cardboard box is crimi-
nalized in New York under the New York City Ad-
ministrative Code § 16-122(b). It is punishable by a
fine of not less than $50 or more than $250, impris-
onment for not more than 10 days, or both.'

4 Itis also a crime in New York to occupy more than
one seat, sleep, or litter on a subway." Each of these
crimes is punishable by a fine of up to $25, impris-
onment for not more than 10 days, or both.!'®

€ In Orlando, Florida, it is a crime to feed the home-
less.’V?

A number of defenders noted that their dockets are clogged
with crimes that they do not think should be punishable by
jail, including underage possession of alcohol, turnstile

Lower Kittitas District Court Cases
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Minor in
possession %
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41% Driving
5. with license
suspended

38% other

29 cases total on a single day
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jumping, fish and game violations, driving with a sus-
pended license, and pedestrian solicitation. In Tampa, the
site team observed defenders preparing to try a case for so-
licitation of alcohol, which involved an exotic dancer ac-
cused of improperly soliciting a patron to purchase an
alcoholic beverage.

On the day of the site visit to the Lower Kittitas District
Court in Washington, 29 cases were heard. Twelve were
driving with license suspended, third degree cases. Six were
minor in possession of alcohol cases. Another Washington
court, Lynnwood Municipal Court, has similar statistics. In
January 2008, 104 cases were assigned to the contract pub-
lic defender, Of these, 36, or more than one-third, were
driving with suspended license, third degree, cases.

In fact, driving with a suspended license charges make up a
significant part of the caseload in many jurisdictions. Most
of these charges result from the failure to pay fines or fees,
such as tickets for a broken tail light or not having insur-
ance, parking tickets, or even failure to pay child support. 1
Many defenders observed that criminalizing driving with a
suspended license is problematic because the charge usually
results from a license suspension for failure to pay fees or
fines. The charge thus frequently criminalizes the inability
of a defendant to pay, which creates an unbreakable cycle.
A North Carolina defender who handled 600 misdemeanor
cases last year noted in a survey response:

One of the most common charges is driv-
ing while license revoked. Since we have

}
no public transportation, it is unrealistic
to expect that people will not drive. Li-
censes are revoked for non-payment of
child support, failing to pay fines, and
failure to appear in court. Once a license
is revoked, any moving violation con-
victions suspend the license even longer,

which usually leads to more revoked
driving charges.

An NLADA report similarly observed that in Grand Traverse
County, Michigan, “approximately 10 percent of all cases are
for driving with a suspended license (DWSL). ... The pros-
ecutor also noted that DWLS needs 1o be addressed, that ‘it’s
an economic issue,’ and that most of the defendants have no
othet criminal record.”"?

Misdemeanor Indigent Defenders
Take Brunt of Budget Shortages

Experts have observed innumerable times that public de-
fender offices across the country are underfunded.'?® What
is essentially unreported is how this underfunding dis-
parately impacts those accused of misdemeanors, Indigent
defenders facing budget shortages almost always prioritize
felony cases, to the detriment of persons accused of mis-
demeanors. It is simple triage, The funding is not there to
adequately staff both misdemeanor and felony cases. Indi-
gent defenders scramble to provide the best defense to
those in the most dire need. Thus, they prioritize clients
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who are at-risk for the [engthiest incarceration or death
sentences.

A Cook County defender reported that there is undoubtedly
a choice to prioritize serious felonies. The office has a spe-
cialty division for homicide cases in which caseloads are
closely controlled. The misdemeanor caseload, however, is
more than five times the national standard.

In Allegheny County, Pennsylvania, one lawyer observed
that a felony is more likely to go to trial than a misde-
meanor. Another attorney in the office told a site team
member that, with as many cases as they have, they have
to set priorities, and they are going to be “more concerned
about the guy going up the river than one looking at pro-
bation.” A supervising defender in Missouri, whose 19
lawyers handled 3,487 cases in the past year, bluntly re-
ported, “The.clients who are cheated attorney time are
those with misdemeanors or lower-grade felonies,”'!

When budgets are cut, misdemeanor public defense is often
among the first services to be adversely affected. In Atlanta,
for example, when the city faced a shortfall, among the first
cuts was the city court’s defender. The Atlanta City Public
Defender Office, which handles the low level city court
cases, was already overburdened. In 2007, the office had
20 lawyers who together represented clients in about 21,000
cases (1,050 cases per attorney).'”? After budget cuts, the
director reported that in addition to having to lay off six
lawyers, four other attorneys had resigned, leaving her with
10 attorneys to handle an estimated 24,000 cases this year
(2,400 per attorney, or six times the national standards). Ac-
cording to press reports, additional cuts may require reduc-
tion to only seven attorneys. These cuts would bring
caseloads to over 3,400 per lawyer or more than eight times
the national standards. Each lawyer would have to handle
more than 13 cases each work day. The defender observed,
“It’s an unfortunate situation that because of the city’s
budget difficulties, we have to take our share,”'®

Budget cuts also often lead to the increased use of flat-fee
contracts for public defense services. A flat-fee contract is
one in which a defender receives a fixed amount of money
to handle a percentage or all of the public defense cases in
a jurisdiction or court, or a defender is given a flat-fee per
case without limit on the number of cases the defender can
accept (or a limit that exceeds national standards).'* Re-
cently, the use of flat-fee contracts for public defense serv-
ices has expanded dramatically.'® A report in California
noted that *“[c]ontract defenders are the primary provider of
indigent felony and misdemeanor representation in 24
counties (41 percent). ... The amount of compensation af-
forded by these contracts is often based upon a fixed fee
per case or a flat-fee for the expected annual caseload.”!%
Flat-fee contracts put enormous pressures on defenders,
particularly when the caseload rises above expected levels
and the defender does not have access to additional re-
sources to handle the increase. The defender then is forced
to decide that some cases will receive little or no attention,
creating a conflict of interest.

i

Recommendations — Causes
Of Excessive Caseloads

1.  Offenses that do not involve a signifi-
cant risk to public safety should be de-
criminalized.

As the Supreme Court observed in Argersinger, “[o]ne partial
solution to the problem of minor offenses may well be to re-
move them from the court system.”'*” Many misdemeanor
crimes do not involve significant risks to public safety, yet
they result in high numbers of arrests, prosecutions, and peo-
ple in jail. In fact, many do not involve any risk to public
safety. The criminal justice system would operate far more
efficiently if these crimes were downgraded to civil offenses.

The state of Hawaii has undertaken a comprehensive effort
“to make resolution of minor criminal offenses, including
traffic violations, as simple as possible for the average cit-
izen and to ensure that police, prosecutor, and judicial re-
sources are focused on the most serious criminal
offenses,”®® The legislature passed an act requiring the
Legislative Reference Bureau, a non-partisan governmen-
tal research institution, “to identify minor criminal offenses
for which typically only a fine is imposed and which may
be decriminalized without undermining the ability of gov-
ernment (o enforce laws within its jurisdiction.”'® The Leg-
islative Reference Bureau published the report entitled
“Decriminalization of Nonserious Offenses: A Plan of Ac-
tion,” in January 2005.'%

The report found that “numerous criminal offenses remain
on the books outside the Penal Code that are routinely dis-
posed of by a fine but which, because they are technically
criminal, require at least one court appearance and all of
the time and expense that goes with it. Some of these are
traffic offenses but many are offenses that have become ar-
cane, sometimes perceived as being irrelevant with the pas-
sage of time.”'!

The report recommended identifying and considering for
decriminalization “those offenses that, despite the possibil-
ity of serious penalties, are routinely and consistently being
disposed of with fines.”'* In the 2008 legislative session,
the Hawaii legislature, following the recommendations of
the report, passed a law decriminalizing, among other
things, a number of agricultural and conservation-related
offenses, as well as transportation and boating offenses.'”
The legislature also established a procedure for proposing
the decriminalization of other offenses in the future,'** and
it is expected that additional statutes will be reviewed in
coming legislative sessions.

Similarly, the Massachusetts legislature, in response to the
rising costs of indigent defense services, established a com-
mission “to identify all violations of the general laws that are
currently classified as a misdemeanor,” determine how often
cach such law is charged, and determine how the cases are re-
solved.'* Based upon this information, the commission is to
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“determine the feasibility of classifying misdemeanor of-
fenses as either ‘class A’ misdemeanors or ‘class B’ misde-
meanors ... [such that] ‘class B’ misdemeanors would be
criminal offenses deemed non-serious and warrant assess-
ment of a civil fine with no possibility of incarceration.”'*
Although the work of this commission has not yet begun, de-
criminalization efforts are proceeding in Massachusetts, By
general election ballot measure, the citizens of Massachu-
setts recently voted overwhelmingly to decriminalize pos-
session of small quantities of marijuana. The punishment for
possession of [ess than one ounce of marijuana is now a fine
of up to $100 and forfeiture of the drug,'¥’

In Lincoln, Nebraska, a formal assessment of the public de-
fender office found the office was handling excessive case-
loads and recommended that the city council undertake a
review of ordinances to re-evaluate appropriate punish-
ment,'*® Thereafter, the public defender proposed decrimi-
nalization of a number of misdemeanor offenses, including
dog leash and trespass offenses, to address rising caseload
and budget challenges.'”

The state criminal codes are clogged with offenses that have
little to no impact on public safety, but are nonetheless pun-
ishable by imprisonment, triggering the full panoply of due
process rights. Such crimes include feeding the homeless, rid-
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ing a bicycle on the sidewalk, fish and game violations, and
public yrination. Every state should undertake a systematic
review of misdemeanor offenses for the purpose of identify-
ing offenses that can be decriminalized without substantially
impacting public safety.

If it is determined that an offense should be switched from
a misdemeanor to a violation, it is critical to also review the
collateral consequences that can result from a conviction,
Often, the collateral consequences are worse for the defen-
dant than the punishment for the offense. For a violation, a
defendant does not have access to a defender to instruct him
or her on the collateral consequences of a conviction. Under
these circumstances, to impose harsh collateral conse-
quences, like housing limitations, deportation, and em-
ployment limitations would be fundamentally unfair.

2. Diversion programs should be expanded.

Increasingly, diversion is seen as a practical alternative to
full criminal court prosecution of minor offenses. The
American Bar Association has urged “federal, state, terri-
torial and local governments to develop, and to support and
fund prosecutors and others seeking to develop, deferred
adjudication/deferred sentencing/diversion options that
avoid a permanent conviction record for offenders who are
deemed appropriate for community supervision[.]”*0

As noted above, driving offenses, particularly the offenses
equivalent to driving with a suspended license, make up an
extraordinary proportion of the misdemeanor caseloads in
many jurisdictions. For this reason, Miami-Dade County,
Florida began a diversion program called Drive Legal,
which permits an individual to pay down the fines that re-
sulted in the suspension of his or her driver’s license over
time and/or through community service, '’

Similarly, King County, Washington, has a diversion and
relicensing program, The creation of the program was a
combined effort of The Defender Association, the King
County prosccutor, the district court, and the county exec-
utive and county council. In the relicensing program, which
is available to individuals whose license has been sus-
pended regardless of whether they have charges pending,
the person is given an opportunity to pay the underlying
fines that led to the suspension through community service
or work crew.'2 If completed, the prosecutor dismisses the
pending charges.

In 2004, a consultant analyzed the program and concluded
that, in the first nine months of operation, there-was an 84
percent reduction in prosecution filings in driving with a
suspended license cases and a 24 percent reduction in jail
costs, with 1,330 fewer jail days. In addition, the program
generated twice as much revenue than it cost, both in pro-
ducing payments on tickets and in savings for prosecution
and defense as well as jail.'®

Spokane, Washington, recently re-instituted a relicensing
program. It had 340 graduates in the first three months of
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operation, The city prosecutor described the program in an
email as follows:

It helps all but the most violent offend-
ers who have lost their driver’s license
for failure to pay tickets get into a struc-
tured repayment program in a non-col-
lection agency status. Said another way,
we help people with a program that al-
lows them to pay down the original debts
free of interest and collection fees. The
twist that really makes this work is that
we lift their license holds and allow thein
to get their license BEFORE the debts
are paid in full,

Like the program in King County, an individual does not
have to have a pending charge to enter the program.'™ The
potential impact of this program on the overall caseload is
significant, as the Spokane County public defender reported
that one-third of his misdemeanor cases are DWLS 3. The
state Office of Public Defense is funding a half-time posi-
tion in the Defender office to assist clients to enter and com-
plete the program.

The Sacramento public defender reported in an email that,
in addition to statutorily created diversion programs, they
have established others as the result of negotiations with
the district attorney’s office:

)

We have the standard drug diversion. ...
If the counseling classes are com-
pleted[,] then the case is dismissed and
the client can report that he has never
been arrested or convicted of a drug of-
fense. ... We [also] have diversion for
theft, battery, vandalism, and other low
end misdemeanors.

These examples demonstrate that not only are diversion
programs successful, they also can be cost effective, and
provide benefits to the public. Indeed, the impact on the
defendant, the court system, the taxpayer, and the com-
munity can be profound.

Consider Lynnwood Municipal Court in Washington
State. As noted above, in January 2008, 104 cases were
assigned to the contract defender. Of these, 36, or 34.6
percent, were DWLS 3 cases. Eight were possession of
drug paraphernalia or marijuana, Pre-filing diversion of
those 48 cases would have reduced the defender caseload
by 46 percent, as well as drastically reducing the court
docket. Instead, according to the contract defender, most
defendants stipulate to the police report and are found
guilty, The court then gives them up to 90 days to address
the problem and return with a license. Less than half re-
turn, and often, the court issues warrants. This results in
new arrests, which the public defender and courts must
then handle,

Lynnwood, Washington
Misdemeanor Caseload January 2008
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3. Funding for misdemeanor defense should
permit the maintenance of appropriate
caseloads.

To the extent misdemeanor offenses carry a possibility of
incarceration, the legislative body with responsibility for
funding the public defender program must appropriate
funds that permit defenders to maintain reasonable case-
load limits. Funding should be based on estimates of the
number and types of cases the program is expected to han-
dle in the upcoming year, with the expectation that each de-
fender will have a caseload appropriate for the jurisdiction
while not exceeding national standards.'* In the event that
the caseload increases, the program should be permitted to
seek supplemental funds, or be permitted to stop accepting
cases in order to maintain appropriate caseloads.

A number of jurisdictions have been able to maintain case-
load limits by tying funding to the number of cases to which
the public defender is assigned. As previously noted, in
Washington, the King County district court lawyers have
an annual caseload limit of 450 cases, and the county budg-
eting process is based on that number.*¢ In Colorado, the
limits are based on a comprehensive, jurisdiction-specific
case weighting study that occurred in the mid-1990s, which
has been periodically updated.'¥? “The Colorado legislature
has accepted the formula for purposes of both budgeting
and analyzing the fiscal impact of proposed legislation,”**

4. Counties and states should discontinue the
use of flat-fee contracts as a means of pro-
viding indigent defense services.

The primary goal of flat-fee or fixed price contracting is
not quality representation but cost limitation. These con-
tracts require an attorney to handle an undefined number of
cases for a fixed price, or establish a fixed price per case
and allow an attorney to accept an unlimited number of
cases. In both instances, flat-fee contracts encourage attor-
neys to process cases quickly. If an attorney gets to count
the case — and receive payment — once the case is ar-
raigned, the attorney is motivated to dispose of the case as
quickly thereafter as possible to maximize profit. These
contracts discourage investigation, consultation of experts
or specialists, and taking cases to trial. Accordingly, flat-

“The ‘Rawhide’* imagery [of cattle
being herded] is perfect. If you turn
off the sound and watch Manhattan
Criminal Court, there is no way you

don’t think it is a cattle auction.”

— A veteran New York attorney,

fee contracts create a conflict of interest between attorney
and client, in violation of well-settled ethical proscrip-
tions.'*® Taking the lowest bidder in a flat-fee contract
process setves only to emphasize that the primary concern
is cost containment and not the constitutional obligation to
the defendants.'s!

Recently in Grant County, Washington, a defendant who
was wrongly convicted received a $3 million verdict after
a federal court jury found that his attorney’s representation
was inadequate.'™ The attorney had a flat-fee contract to
handle indigent defense cases in the county and carried a
caseload of more than 500 felony cases a year. He refused
to hire an investigator or other experts, or to pay for a poly~
graph in the defendant’s case.'”

In part because of the kind of conduct involved in this
case, the Washington Supreme Court, in September 2008,
amended the Rules of Professional Conduct regarding
conflicts of interest with current clients to specifically bar
flat-fee contracts where the contract requires the attorney
to pay for any conflict attorney, investigative costs, or ex-
pert fees out of the contract,’™ The explanation of the new
rule stated:

An indigent defense contract by which
the contracting lawyer or law firm as-
sumes the obligation to pay conflict
counsel from the proceeds of the con-
tract, without further payment from the
governmental entity, creates an acute fi-
nancial disincentive for the lawyer either
to investigate or declare the existence of
actual or potential conflicts of interest re-
quiring the employment of conflict coun-
sel. For this reason, such contracts
involve an inherent conflict between the
interests of the client and the personal in-
terests of the lawyer, These dangers war-
rant a prohibition on making such an
agreement or accepting compensation for
the delivery of indigent defense services
from a lawyer that has done so.'*

According to the press report following the verdict, as a re-
sult of the new ethics rule, “17 other rural Washington
counties began dumping their ‘flat-fee’ contracts with con-
tractor public defenders.”

Misdemeanor Defense
in Practice

The extraordinarily high caseload numbers in misdemeanor
practice inevitably require lawyers to cut corners. Site
teams witnessed and were told the same things across the
country: defenders do not have enough time to see their
clients or to prepare their cases adequately, there are no wit-
ness interviews or investigations, they cannot do the legal
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research required or prepare appropriate motions, and their
ability to take cases to trial is compromised.

In Allegheny County, Pennsylvania, for example, a lawyer
who had about six months of experience told a site team
member that generally the lawyers have reviewed the file
before coming to court for the preliminary hearing, and they
arrive early and talk to the officers and the prosecutor. An-
other lawyer explained that she will review the files for a
few minutes each the night before, then meet with the client
for about five minutes in court, negotiate a possible deal
with the police officer, and discuss the deal with her client.
One attorney described the process as a scramble, and an-
other mentioned that with seven clients, seven officers, and
seven DAS in one morning, “[yJou have to be on your toes
the whole session.”

A law professor recently spoke with a lawyer working in a
defender office with crippling caseloads, who “candidly re-
ported that, prior to the increase in cases in her office, she
had conceived of her role as looking for the single issue that
would give her client a plausible argument to make in her
defense.” With case overload, the same lawyer “now looked
for the one issue that she could identify to convince her
client to resolve the case short of trial,”15

A respondent to the survey from Nassau County, New York,
admitted, “[m]ost interviews happen on court days in the
courthouse, Motions are filed but are discouraged by the
court and by the fiscal restraints.” The Spangenberg Group
report on indigent defense in New York'7 also noted defi-
ciencies in how misdemeanor cases are handled;

In the city court, one public defender re-
ported an open caseload of 800 misde-
meanors; she has so many clients that her
voice mail cannot hold all of their mes-
sages. Another reported 800-850 open
cases in the arraignment part in that
court. We were told that the city court
cases arc “triaged” and not all are fully
investigated. The Monroe County Public
Defender described the situation to the
Commission as “outrageous,”!*®

Crippling caseloads make it all but impossible to take cases
to trial, As one supervising lawyer in Cook County, [llinois,
noted, her attorneys “do go to trial, but not as often as they
could if the numbers were lower, ... [M]Jost trials are bench
[trials] and only last a couple of hours.” A line defender in
Cook County confirmed her assessment, stating, ““You can
try cases [but only] with severe triaging.” One of the
Chicago supervisors stated at the May 9 conference in New
York that most of the attorneys fresh out of law school want
to take cases to trial, but “they tend to get beaten down by
the system.”

&  One defender in Washington reported handling 900
cases in a year. Of those 900, he performed only eight
jury trials and one bench trial (a trial rate of [ percent).

)

¢ ATexas defender from a small city who reported hav-
ing 100 misdemeanor cases and 300 felony cases last
year, reported, there are “only 1-2 misdemeanor trials
a year for the entire county.”

Across the country, over burdened defenders reported taking
approximately one in every hundred cases to trial or even
less. If a defender does take a case to trial, it cuts even fur-
ther into the amount of time available for the remainder of
her cases. Even a trial that lasts a day or two severely affects
the lawyer’s ability to prepare the other cases.

Meet and Plead

In many jurisdictions, cases are resolved at the first court
hearing, with minimal or no preparation by the defense. Mis-
demeanor courtrooms often have so many cases on the
docket that an attorney has mere minutes to handle each case,
Because of the number of cases assigned to each defender,
“legal advice” often amounts to a hasty conversation in the
courtroom or hallway with the client. Frequently, this con-
versation begins with the defender informing the defendant
of a plea offer. When the defendant’s case is called, he or she
simply enters a guilty plea and is sentenced. No research of
the facts or the law is undertaken. This process is known as
meet-and-plead or plea at arraignment/first appearance,

“[C]lients are forced to make VERY
difficult decisions with very little
investigation or discussion ... due to
the number of clients and the short
notice we have when appointed.”

— A Tennessee public defender,

According to Professor Adele Bernhard, “In 2000 in New
York City, assigned counsel lawyers handled 177,965 new
defendants in the Bronx and Manhattan, 124,177 of those
cases were disposed of at the first appearance — most by a
plea of guilty entered after no more than a 10-minute con-
sultation with their lawyers.”'® Similarly, Professor Steven
Zeidman, who directs the defender clinic at the CUNY
School of Law, reported that “somewhere in the vicinity of
two-thirds of all misdemeanor cases are ‘disposed of” at the
accused’s very first court appearance,”'%

The Justice Department published a story about a rural
California county contract defender who assigned all mis-
demeanor cases to one associate.'! “She carried a case-
load of between 250 and 300 cases per month. She was
expected to plead cases at the defendant’s first appearance
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in court so she could move on to the next case.”'®?
The misdemeanor associate was fired for seeking

J

New York City Misdemeanor

a continuance to address pretrial suppression is- Guilty Pleas at First Appearance

sues in a case,'®

Site team members observed similar pleas at ar-
raignments in a municipal court in Lynnwood,
Washington. Two contract defenders advised as
many as 132 defendants on an arraignment calendar
in a three and a half hour period. Frequently, the de-
fense lawyer was talking with other defendants in
the audience gallery while another of his clients was
at the podium talking to the judge.

Once in front of the judge, the total time from
presentation of charges to sentencing took about
five minutes. While some defendants opted for

continuances in order to meet with an attorney or
negotiate further with a prosecutor, many did not.

Instead, they stipulated to the admission of the po-
lice report, which resulted in a finding of guilt.

There was no colloquy regarding the rights being 70%

waived — including the right to a jury trial and
the right to confront witnesses. The judge simply

*
proceeded to sentencing. One defendant appeared Dlsposed

and was sentenced to 10 days in jail and a $500
fine for marijuana possession in less time than it
takes to get a hamburger from a McDonald’s
drive-through window.

In Maricopa County, Arizona, one of the more experienced
defenders explained that, having advised a client and ne-
gotiated a guilty plea, defenders do not always go to court
with the clients for plea and sentencing because of the long
wait time in court, The defenders prepate the client, often
spending a couple of hours on preparation, but they rely
on the court to ensure that the plea and sentence is fair, By
way of explanation the defender noted that the judges “are
supposed to bring us in if there is a question,”

There is a growing body of evidence that suggests that in-
nocent people frequently plead guilty. As early as the 1960s,
scholars observed the likelihood that pressures to plead were
resulting in innocent people pleading guilty.'** Innocent de-

“Most of the PDs do not have enough time
to do thorough investigations, meet with
the clients at length, research all of the
potential issues, and file all potential

motions specifically tailored to each case.”

— A Florida public defender.

of at first

appearance

fendants often plead guilty because the punishment offered
by the prosecutor in the plea agreement sufficiently out-
weighs the risk of greater punishment at trjal.!®® In the mis-
demeanor context, thig pressure can be even more
compelling because the punishment in the plea offer, fre-
quently time served or probation, appears minimal, and the
prospect of fighting the charge has not only the risk of more
substantial punishment, but also tremendous inconvenience,
including possible ongoing pretrial detention, missing addi-
tional days of work, and having to find alternate child care,
among others.'® Adding to this pressure is the demonstrable
fact that the assigned defense attorney has neither the time
nor the resources to adequately prepare a trial defense.

Denial of Bond/Inability to Make
Bail and the Pressure to Plead

At the New York conference held on misdemeanor courts,
attendees noted that the meet and plead situation is par-
tially driven by defendants. In misdemeanor cases, the dif-
ference between pleading guilty at arraignment and further
investigation pending trial is often related to the defen-
dant’s custodial status. A client will plead guilty at ar-
raignment, even against counsel’s rigorous advice, because
it means he or she will be released that day or soon there-
after. A client will waive a compelling suppression motion
or a viable defense in order to avoid another day in cus-
tody, particularly when that time might affect her job or
the care of her children,
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A Phoenix defender observed during the site visit, “If you
can bond yourself out, your perception of our justice system
is completely different. ... The system uses in-custody status
as a way to coerce pleas.” It was evident at the New York
conference that defenders, as well as clients, feel great pres-
sure from the volume of in-custody clients who cannot make
bail. One survey respondent from New York wrote, “[b]ail is
set (so high) which forces us to give up on cases in order to
get the client out.” Another New York defender summed it up
perfectly, stating that it is hard to fight against the excessive
bonds and in-custedy status. “Clients want to be home.”

A Philadelphia defender reported that they have a chronic
problem with homeless and/or poverty-stricken individu-
als who remain in custody on minor misdemeanor charges
such as public urination or disorderly conduct because they
cannot pay bail amounts as low as $100. When they finally
get an opportunity to appear in court, they all plead guilty
to time served, which by then is frequently longer than they
would have served if found guilty of the offense.

A veteran New York defender, in a survey response, noted
that the pressure to plead due to failure to make bail is often
greater on defendants of color. Judges often set bails equally
across defendants, but those bails are, in his experience,
harder for minority defendants to pay. “Black kids and to a
lesser extent Latino kids are held on bails that they are far
less likely to meet ... A judge may hold ... client Ato a
$1000 bail and ... client B to the same, but for A it is a
weekend in the city, for B it is two weeks salary or two
months of public assistance.”

Prosecutorial Pressure to Plead

Often, prosecutors put pressure on defendants to plead
guilty at the first court appearance by offering a more fa-
vorable plea bargain if, and only if, the client pleads guilty
that day. Time and time again, defenders reported getting
plea bargain offers just before the first hearing that would
allow the client to go home, if they accepted the plea that
day. Such plea offers place enormous pressure on the
clients, who, as noted above, want nothing more than to go
home. One blogger from Texas described an experience that
is consistent with the reports from around the country:

My First Job..was with the Wichita
County Public Defender. It did not prove
satisfactory for a few reasons. First of all,
the misdemeanor prosecutor would offer
time served and no fine to 90 percent of
my clients. The Sheriff had a policy of
giving 2 for 1 credit for time spent in jail.

Typically 1 would be assigned a defen-
dant who had spent 21 days in jail. De-
fendant would be placed on the jail chain
and dragged into court. The DA would
offer 42 (21x2) days time served, with
fine and court costs paid for. The defen-

“A system of ‘meet’em, greet’em, and

plead’em’ ... where overworked defense

attorneys actually don’t even meet clients

before disposition hearings — is a recipe

for wrongful convictions and a pervasive

lessening of respect for the rule of law.”

— Judge Joseph Bellacosa, New York.'¢

dant had a decision to make — Get out of
jail with no fine, or fight the case and
stay in jail. Hmmmmm..... Tough choice.

It was a no brainer for defendant’s [sic]
to accept the plea bargain. [ spent most
of my time explaining plea papers and
guilty plea consequences. !¢

Similarly, a lawyer responded to a survey question con-
cerning whether effective assistance is possible given the
caseload as follows:

It’s a complicated question, On regular
dockets, I think we do provide effective
counsel, but we have a “review docket,”
which is usually within 24 hours of ar-
test, On a review docket, there is a non-
negotiable offer from the DA that we
convey, We have no prior knowledge of
the case and do not have time to talk to
the defendant before getting offers from
the DA. We have a very, very short time
with each defendant. In my opinion, we
do not usually provide effective assis-
tance on the review docket. You cannot
represent 30-40 people in a two-to three-
hour period effectively.

“There is no question a lot of those

folks are pleading guilty to get out.”

— A judge in the City of Phoenix court.
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As this story demonstrates, plea bargains received just be-
fore the first hearing, which will expire just after the hear-
ing, also place extraordinary pressure on defenders. They
must either stand up with the client as he or she accepts the
plea without knowing whether a factual or legal investiga-
tion would lead to a better result or convince the client to
allow further investigation even though it would require the
client to remain in jail and might not lead to a better result,

Impact of Increased Collateral
Consequences on
Misdemeanor Caseloads

The secondary impact of a criminal conviction, particularly
a minor criminal conviction, has expanded significantly since
the caseload standards were created in the 1970s, As Sey-
mour James of the New York Legal Aid Society observed at
the conference in New York, even a disorderly conduct con-
viction can result in harsh civil penalties, including losing el-
igibility for public housing, deportation, and suspension of
college student aid. As discussed in the introduction, a con-
viction for a misdemeanor can affect all aspects of life from
child custody arrangements to employment.

This vast array of collateral consequences has a dramatic
impact on the work of the defender: (1) it adds to the re-
search and advocacy that must be done in each case, thus
decreasing the number of cases that a defender can effec-
tively handle in any given period of time; (2) it changes the
cost-benefit analysis of accepting a plea bargain; and (3) it
places the client at greater risk of unforeseen harm if the
defender is too overburdened by his caseload to properly
advise the client of the impact of the decision to plead guilty
or proceed to trial, Additionally, defenders often cannot ac-
curately advise their clients regarding future collateral con-
sequences that might be imposed because there is no
uniform enforcement of collateral consequences.

As David Newhouse of the Spangenberg Group pointed out
in an email, “Even where misdemeanor caseloads may not
have increased over time, workload has due to collateral
consequences [and] enhanced sentences[.]” Defenders need
to spend considerable time researching the possible collat-

“A lot of the problems with the public
defense system are structural. We can't
expect an attorney to function properly

with the caseloads they have.”

— Cory Stoughton, New Yorlk
Civil Liberties Union.

eral consequences for a particular defendant and then de-
velop evidence to challenge any conditions precedent to the
consequence. For example, one of the most common types
of collateral consequence is a sentencing enhancement for
prior convictions, meaning the defendant will get a greater
penalty if she previously has been convicted of certain types
of crimes. To try to avoid the sentencing enhancement, the
defender must assess any past convictions the defendant
may have and develop an argument to challenge the appli-
cability of the enhancement, '

Professor Zeidman observed that, with the rise of collateral
consequences, one should see trial rates increase, particularly
for low-level offenses, where the direct consequences of the
conviction are not as severe. “In these days of burgeoning
collateral consequences, when arrests and pleas can result in
deportation, eviction, loss of government benefits, manda-
tory DNA samples, etc., one would expect to sce defense at-
torneys impelled to aggressively contest the legality of their
clients’ arrests.”'® In other words, the increase in collateral
consequences should increase not just the amount of research
and training needed by misdemeanor attorneys but also the
amount of in-court advocacy they are doing.

To the contrary, no person interviewed related an increase
in the number of trials conducted in misdemeanor courts as
a result of the expansion of collateral consequences. In fact,
the overwhelming evidence reveals that trials are nearly
non-existent in misdemeanor courtrooms.'™

This lack of trial activity may be due to the fact that de-
fenders, particularly those overburdened by excessive case-
loads, do not have time to research the impact of collateral
consequences on their clients. At the New York conference,
many defenders acknowledged that they do not know the
range of collateral consequences in their jurisdictions. A
district attorney in attendance noted that prosecutors do not
know of all the consequences either. Attendees also stated
they believe most judges do not understand the collateral
consequences.

Early Disposition Projects

In response to overwhelming caseloads, a number of juris-
dictions have established early disposition projects. In~
tended to assist clients by resolving cases quickly, these
projects have some very positive featurcs, such as the inte-
gration of social service organizations into the adjudication
process. However, they also often require defenders to carry
overwhelming caseloads and frequently demonstrate how
the pressure to move cases quickly results in an assembly
line plea process.

In Pittsburgh, the site team observed the Allegheny County
Early Disposition Project. The project was intended to bene-
fit clients by promoting coordination between the courts and
social service agencies to help clients get out of jail and re-
solve their cases carlier. One of the supervisors noted that the
program accepts cases with minimal or no trial issues and can
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resolve the case within a week, as opposed to four or five
months, He observed that the program’s efficiency provides
the defendant with more of a connection between the punish-
ment and the behavior.

However, because of the emphasis on speed and the failure to
allocate sufficient resources to the project, defense lawyers
have defaulted to a meet and plead system. One assistant pub-
lic defender reported that, in the first year of the Early Dis-
position Project (EDP), he represented defendants in 1,800
guilty pleas. He reported spending far less than one hour on
each client's case. He stated that he spent 10 to 15 minutes
with the client, reviewing the allegations, the client’s version
of events, the prosecutor’s offer, and the likely sentence. The
EDP attotney estimated that about 100 of the 1,800 received
jail time, often concurrent with some other case.

The EDP attorney noted that it is impossible to meet clients
the day before the hearing. He also stated that he does not
receive the offers from the district attorney until the night
before the hearing, The office recently assigned him a legal
assistant, but not the additional attorney he felt was needed
“to make sure bases are covered and get a bit of a break
once in a while.”

The spectrum of cases resolved on the EDP calendar in-
cluded possession of drugs, drunk driving, retail theft, and
prostitution. The defender reported typically doing no re-
search or fact investigation, stating, “[t]hese are not situa-
tions that necessitate that,” But, one observer told a site
team member that the prosecutor sends some drug posses-
sion cases to EDP because they involve questionable ar-
rests, which raises the possibility that if the facts and law
were investigated properly the court might conclude that
the cases should be dismissed. And, another defender re-
ported that, contrary to the EDP attorney’s assertion, a DUI
case requires a lot of preparation.!”!

A different early disposition project in Washoe County
(Reno), Nevada, suffered from similar problems, The Early
Case Resolution (ECR) project was originally intended to
eliminate many non-serious cases from the court docket. The
program was examined by the Supreme Court Task Force on
the Elimination of Racial, Gender, and Economic Bias in
2000, which raised serious questions about whether the de-
fendants in the program were receiving appropriate advice.
The Task Force Report suggested that defendants in the pro-
gram felt coerced to accept pleas, whether or not they were
guilty of the crime charged. The report noted that public de-
fenders routinely advised clients to plead, despite *“not al-
ways hav[ing] the state’s discovery in the client’s file before
discussing the plea with him or her.”” The report further ob-
served that “one of the most notable effects of the ECR pro-
gram is that the Washoe County Public Defender office takes
only approximately 30 cases to trial each year” out of ap-
proximately 6,300: a trial rate of less than half a percent.'”

In January 2008, the Nevada Supreme Court issued an order
establishing performance standards for public defenders,
intended to ensure appropriate representation for all per-

“Clients feel like they are a cog

in a large wheel and attorneys

are unable to provide the

quality time they need.”

— An Oregon public defender.

sons charged with criminal offenses.!” Although the stan-
dards did not include formal caseload limits, they require
the defense lawyer to “make available sufficient time, re-
sources, knowledge, and experience to afford competent
representation.”'™ The standards go on to require counsel to
prepare for and conduct an initial client interview, which
must be held before any court proceeding.'”

After the adoption of the performance standards, Washoe
County immediately suspended the ECR project, noting
that practices in the program may not comply with the per-
formance standards,'”

Effect of Excessive Caseloads
On the Clients

When caseloads are unmanageable and defenders are un-
fairly forced to skip steps, they render less than adequate
services. One-third of the respondents to the survey fully
acknowledged that the caseload of the public defense
lawyers in their jurisdiction does not allow them to provide
effective assistance of counsel. As one former Miami pub-
lic defender recently noted, “[W]e don’t know our cases
through and through. The potential to make a mistake is
enormous.”'”’

The rush caused by excessive caseloads has a substantial
negative effect on the clients. One Miami defender, testify-
ing tearfully at a hearing on a motion to obtain caseload re-
lief, gave a compelling example of the harm caused to a
client, She stated that, stressed with 13 cases set for trial in
one week, “she failed to convey a prosecutor’s plea offer
to her client. As a result, the state revoked the offer of 364
days in county jail, and the defendant was stuck accepting
the state’s subsequent offer of five years in state prison.”'”®

One Oregon attorney summed up the client experience in
this scheme of excessive caseloads:

Clients feel like they are a cog in a large
wheel and attorneys are unable to provide
the quality time they need. Many of the
clients are first time offenders — they
need an attorney who will guide them
through the process in a respectful man-
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ner and build a relationship of mutual trust

and understanding. The high caseloads
prevent this from happening.

Recommendations — Misdemeanor
Defense in Practice

1. Guilty pleas should not be accepted at first
appearance unless the attorney has fully in-
Sformed the defendant of the options, the po-
tential defenses, the potential outcomes, the
consequences of foregoing further investi-
gation and discovery, the possible sentences,
and the collateral consequences of convic-
tion, and the defendant understands and
chooses to plead guilty. In addition to con-

m ducting a full and vigorous colloquy, judges

should require defense attorneys to aver, on
the record, that these steps have been taken.

Although the decision of whether or not to plead guilty re-
sides squarely and exclusively with the defendant, the judge
has the obligation to ensure that a plea of guilty is entered
knowingly and voluntarily, A plea entered upon first ap-
pearance should be inherently suspect under this standard.
The defense attorney has the obligation to ensure that the
defendant has been fully informed of all options and risks,
inctuding potential defenses, potential outcomes, sentences,
and collateral consequences. Accordingly, the defense at-
torney should be willing to state, on the record, that the de-
fendant has received full and appropriate counseling in these
areas before the plea is accepted.

The plea colloguy performed prior to a guilty plea being ac-
cepted at first appearance should be more probing and vig-
orous. Judges should not metely ask the defendant to
confirm that they wete fully informed of their options and
the consequences of the plea. They should ask open-ended,
probing questions that require the defendant to demonstrate

“The prompt disposition of criminal cases
is to be commended and encouraged.
But, in reaching that result, a defendant
... must not be stripped of his right to
have sufficient time to advise with

counsel and prepare his defense.

— U.S. Supreme Court, Powell v. Alabama,
287 U.S. 45 (1932).

|

an understanding of the information provided. For example,
the judge should ask what the defendant understands to be
the collateral consequences of the plea. Only after a defen-
dant demonstrates some understanding and the defense at-
torney states that all options and consequences have been
fully explained should the judge proceed to allocution.

2. Theimpact of bail and bond determinations
on the pressure to plead should be consid-
ered with regard to each defendant.

As the American Bar Association has declared, “The law
favors the release of defendants pending adjudication of
charges. Deprivation of liberty pending trial is harsh and
oppressive, subjects defendants to economic and psycho-
logical hardship, interferes with their ability to defend
themselves, and, in many instances, deprives their families
of support.”'” Accordingly, “[i]t should be presumed that
defendants are entitled to release on personal recognizance
on condition that they attend all required court proceedings
and they do not commit any ctiminal offense.” To justify
pretrial detention, a prosecutor must show substantial evi-
dence that the defendant is a risk for non-appearance, or a
threat to the community or an individual.™'

Under these standards, pretrial incarceration is usually in-
appropriate for alleged misdemeanants. The relatively
minor nature of the charges generally means that the de-
fendant does not pose a risk to society if released. How-
ever, defendants accused of misdemeanor offenses are often
jailed pretrial. This frequently occurs because a judge sets
bail or bond to ensure that the defendant appears at a sub-
sequent hearing, and the defendant cannot pay the amount
necessary to obtain release.

Factors considered in bail and bond determinations are
broad, ranging from seriousness of the pending charge, to
previous criminal convictions, to employment, to family
and the role the defendant plays in supporting a family, to
other ties to the community. Among the considerations that
judges should take into account when looking at bail and
bond is the coercive effect that the amount may have in
pressuring the defendant to plead guilty.'#

For misdemeanor defendants, a recognizance bond should
be considered in every case. As Professor Zeidman observed,
defenders “‘have to attack the premise that soméone plead-
ing not guilty stays in jail, and the guilty person goes home.”

Cash or security bail and bond should be set only if there is
evidence of danger to the community or evidence of risk
failure to appear at the subsequent hearing. Then, the mis-
demeanor defendant should be questioned regarding
whether he or she can afford the bail or bond contemplated
before it is set. Even if a judge concludes that a misde-~
meanor defendant needs intensive supervision, the judge
should take steps to alleviate the pressure to plead that
might be created by pretrial incarceration, including grant-
ing work release during pretrial detention, and ensuring that
the detention is minimized through a speedy trial.
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Defenders should be permitted the time and resources nec-
essary to gather information relevant to bail and bond de-
termination, and present the information the court. Counsel
should insist that the court review whether probable cause
exists to believe that the defendant committed the alleged
crime. If probable cause does not exist, the defendant
should be released.

If, after learning of bail and bond, a defendant says that he
or she would like to plead guilty, the defendant should be
carefully questioned regarding motivations. Judges should
refuse to accept pleas if, after colloquy, it appears the de-
fendant is pleading guilty for expediency and without a full
understanding of the potential consequences of the plea.

An example of a thoughtful approach to the court’s bail de-
cision process is the Washington State court rule on re-
lease.'® The rule has a presumption of release on personal
recognizance. “If the court determines that the accused is
not likely to appear if released on personal recognizance,
the court shall impose the least restrictive of” a number of
conditions including restrictions on travel that the court
finds are likely to ensure appearance.

3. Prosecutors should not utilize time limits
on plea bargains to coerce early pleas,
particularly when the time limit does not
permit defense counsel to fully assess the
appropriateness of the plea and advise
the client.

Often, particularly in misdemeanor court, a prosecutor ar-
rives at a hearing and says to the defense attorney some-
thing like “If your client pleads today, I will recommend
time served, or probation, but she has to plead today.” The
defense attorney has a matter of hours, or sometimes min-
utes, to help the defendant make a decision. These tinie-
limited plea offers serve only to coerce defendants to act
quickly, regardless of whether he or she is fully informed.
In essence, these plea offers present defense attorneys with
a Hobson’s choice. They can recommend against the plea
bargain because they cannot fully assess its appropriateness
for the ¢lient in the time allotted for decision-making, in
which case they run the risk of having lost a significant op-
portunity for a reduced sentence for the client. Alterna-
tively, they can accept the plea without having done the
necessary investigation, and run the risk that they have en-
couraged a client to plead guilty who may have had a suc-
cessful defense to the charge. Moreover, without time to
assess the possible collateral consequences, the attorney
cannot advise the client on the consequences of the choice
and may be foregoing an opportunity to negotiate a plea
that would have fewer consequences. Arguably, the defense
attorney may provide ineffective assistance regardless of
the choice he or she makes.

Additionally, foregoing an investigation in a case where one
might prove useful is a violation of national performance
standards, as well as the performance standards of many
states.'®® The American Bar Association Criminal Justice

)

Section’s Standards on the Defense Function require defense
counsel to “conduct a prompt investigation of the circum-
stances of the case and explore all avenues leading to facts
relevant to the merits of the case and the penalty in the event
of conviction.”'¢ The standard specifically states that the
duty to investigate exists even if the defendant states that he
or she is guilty or expresses a desire to plead guilty.'

The only appropriate solution is to remove the necessity of
defense counsel making this Hobson’s choice, Prosecutor-
ial offices should require early plea offers to be valid for a
period of days to permit the defense attorney to comply
with his or her obligation to fully assess the plea and make
a recommendation to the client,'®®

Moreover, as the practice frequently places defenders in the
position of having to violate their performance obligations,
the use of time-limited plea offers should not be counte-

nanced by judges or court administrators. Too often, judges

and administrators are tacitly complicit, if not actively en-
couraging, in the use of coercive tactics, like time-limited
plea offers, to resolve cases because it helps move dockets.
Such complicity has led to the overall prioritization of ex-
pediency above compliance with ethical and performance
standards, as well as justice, This must be reversed, and
prosecutors who do not engaged in one time only pleas
should be supported.

Once freed of the pressure of a time-limited plea, defend-
ers can seek, when advisable, to convince defendants to per-
mit them the time to adequately research, investigate and
assess the case, even if it means that they have to return to
court again. Professor Zeidman observed at the New York
conference that there are “very few clients who say ‘ab-
solutely not’ when you ask for one adjournment.” Professor
Babe Howell agreed, stating "I can convince just about any-
one to give me a change to fight for [his or her] case.” Con-
vincing defendants to allow defenders to appropriately
investigate the case is significantly easier when the defen-
dants know that, if the defenders assessment of the case
turns out poorly, the plea deal will still be available.

4.  When setting the caseload standards for a
Jurisdiction, particular attention should be
paid to the collateral consequences of con-
victions in that jurisdiction and the time
needed by the defender to research, under-
stand, and advise clients with regard to col-
lateral consequences.

While caseloads should never exceed the national stan-
dards, there are a variety of jurisdiction-specific reasons
that caseloads should, in fact, be lower., If, for example, the
defender office serves defendants in two courthouses sep-
arated by 100 miles, the defender caseloads should be low-
ered to account for the travel time required. Similarly, if the
scheme of collateral consequences is particularly compli-
cated in a jurisdiction, the defender caseload should be low-
ered to account for the amount of time a defense attorney
will have to spend researching the potential effects of a con-

The Terrible Toll of America’s Broken Misdemeanor Courts

Problems
A 349



}
viction for each defendant and advising the defendant on
these consequences. In a number of jurisdictions, collateral
consequences are not just located in the state criminal
statutes, but also in various administrative codes, as well as
county and city ordinances. Defense attorneys are often un-
familiar with these laws and the research to uncover poten-
tial consequences for the clients is, as a result, time
intensive. Finding them may require consulting with attor-
neys who specialize in areas in which collateral conse-
quences arise, such as housing, immigration, employment,
and benefits. This time must factor into the number of cases
the defense attorney is assigned.

5. Early disposition projects should not be ex-
empted from caseload limits.

There is nothing in the national standards that permits an ex-
ception to ethical obligations, performance standards, or the
national caseload standards for early disposition projects. To
the contrary, the Commentary to the ABA Ten Principles
states clearly: “Counsel’s workload ... should never be so
large as to interfere with the rendering of quality representa-
tion or lead to the breach of ethical obligations. ... National
caseload standards should in no event be exceeded.”" While
efforts to assist defendants in accessing social services and
resolving cases quickly are to be applauded, they cannot
come at the expense of effective representation,

“I get calls all day from lawyers who don’t
have time to punch up Lexis.”

— A supervising attorney in Chicago.

Misdemeanor Defenders Lack
Access to Support Services

To defend a client effectively, certain support services,
such as the access to computers and legal research to
prepare and file motions, are essential. Investigation
services and expert witnesses can help defense attorneys
to understand fully the facts of a case, and, depending
on the case, are critical to determining what occurred
and whether the defendant is properly charged. Social
workers can help assess mental health and addiction
needs, which can assist defenders in evaluating the in-
tentions of their client ag well as in advocating for di-
version or probation,

!

Despite the critical nature of these support services to
their work, in a number of jurisdictions, misdemeanor de-
fenders do not have regular access to legal research, in-
vestigators, experts, or social workers. In Washington
State, for example:

¢ In Lower Kittitas District Court, by contract the
court sets aside $5,000 per year for these services,
but nine months into the new contract, the court
was not aware of any requests for these funds.

4 Grant County contract defenders did not make any
requests for expert services in a two-year period in
which they handled 7,700 cases, In the same pe-
riod, they made only five investigation requests.

€ Another Washington defender who worked in four
counties noted that courts discourage the use of in-
vestigators. The lawyer reported using an investi-
gator in only one case and an expert in only two.

An Oklahoma defender reported that the use of investiga-
tors required approval from state headquarters, but that it
is “[nJot even worth asking.” And a supervising attorney
from Chicago said at the New York conference that, due
to excessive caseloads in Cook County, the public de-
fenders “don’t have time to do research and investigation.
I get calls all day from lawyers who don’t have time to
punch up Lexis.”

Among the survey respondents, 11 percent did not have
investigation services available at all, and two percent
reported having investigation only if they paid for the
services out of their salary.

The lack of mental health evaluation assistance for mis-
demeanor defenders is particularly problematic. A sig-
nificant percentage of misdemeanor defendants are
mentally ill and end up in jail because there are inade-
quate mental health services available."™ A Justice De-
partment study found that in 2005, 64 percent of state
jail inmates had a mental health problem. Compounding
that, 49 percent of inmates in local jails were found to
have both a mental health problem and substance de-
pendence or abuse.'!

Despite the obvious utility of providing mental health
support services to assist defenders in identifying and
addressing clients’ mental health issues, 48 percent of
respondents reported no social work resources at all,
with two percent reporting that they could have social
work assistance, but only if they paid for it out of their
salary. An Oregon defender wrote that one of the great-
est challenges in misdemeanor practice is “{c]lients with
mental health issues that are aggravated by being in the
system. There is no point to them being in the system for
such minor offenses when it just makes them worse.”
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Recommendations —
Lack of Support Services

1. Misdemeanor defenders should have access
to legal research tools, investigative re-
sources, and expert witnesses.

The ABA Criminal Justice Standards, Providing Defense
Services, provide that investigation, expert witness, and
other necessary services should be available for defenders:

The legal representation plan should pro-
vide for investigatory, expert, and other
services necessary to quality legal repre-
sentation. These should include not only
those setvices and facilities needed for an
effective defense at trial but also those
that are required for effective defense par-
ticipation in every phase of the process.'”

To comply with this standard, every defender should have
access to legal research services, investigators, and experts.
[f the defender has to pay for these services out of his or her
own pocket or contract amount, it creates a conflict of in-
terest between lawyer and client. The lawyer may be moti-
vated not to use investigators or experts to preserve funds
for himself, even when the case warrants the use of outside
services, To prevent this conflict of interest, the costs of
these services should not be borne by the defender. For con-
tract defenders and appointed counsel, the administrators of
the program should have a separate fund to pay for services.

2. Social workers or other mental health sup-
port services should work in tandem with
defenders to screen clients for mental
health issues.

Given the extraordinary number of defendants with mental
health issues, all defenders should receive training to assist
them in spotting possible mental health issues in their
clients and have access to social workets, counselors or
psychologists, specific to the defense, to evaluate clients
whenever appropriate. Like other expert services, the costs
of these consultations should not be borne by the defender.
Identifying mental health issues in defendants early may
help combat recidivism by identifying, and, ideally, ob-
taining treatment for, underlying causes of criminal behav-
ior. Defenders should not have to rely on government social
workers to develop release or dispositional alternatives for
their clients.

Inexperienced Counsel
In Misdemeanor Courts
Many public defenders start in misdemeanor courts after

being hired right out of law school. They are handed a stack
of case files and told their courtroom assighment. No su-

“Many times | don’t have time to reflect

on what advice to give clients”

-— A Tennessee public defender who
reported handling approximately
3,000 misdemeanor cases a year.

pervisor accompanies them and there is no training before
they begin. On their first day, they will talk to clients, ne-
gotiate plea deals, appear before a judge and, frequently,
advise clients to plead guilty.

Former Miami-Dade Chief Defender Bennett Brummer ex-
plained that his office is forced to hire attorneys straight from
law school with no trial and very little other experience ‘“be-
cause we can’t pay a competitive salary ... so we need to
train them.” That training is what Brammer described as “the
farm system.” Defenders start at the “little league” misde-
meanor court before moving up to felony cases.!”

One Washington attorney wrote that one of the greatest
challenges is the “learning curve.” The attorney added, “I
am a recent graduate and have been a misdemeanor attor-
ney for 6 months, There’s a lot one needs to know to effec-
tively counsel a client and to effectively advocate for them.
1 feel that both the load itself and the fact that a lot of the
learning is concurrent with its practice is challenging and
very time intensive,”

Another defender observed, “Often misdemeanors is how
attorneys start their public defense practice and law school
does not do a good job at teaching the actual practice or
mechanics of law. I even took a public defense clinic where
I represented someone during my third year in district court
and there was a lot that was unfamiliar to me.”

Lack of Training

Appropriate training is critical to practice, regardless of
level, Misdemeanor practice, like felony practice, involves
trials. To be effective, lawyers must understand, among
other things, how to conduct a direct examination and a
cross-examination of a witness, how to navigate the rules of
evidence, how to give an opening and closing argument,
and how to authenticate evidence. Attorneys representing
clients in driving while intoxicated cases need to understand
the forensic evidence, such as how breath tests work, to be
able to assess whether there is an appropriate challenge to
the test, and how to bring it. And, in any number of crimes,
defenders need to understand police identification proce-
dures and the science behind eyewitness identification in
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order to understand the reliability of the evidence offered
against their clients. Attorneys also need to understand sen-
tencing options, including, for example, what is involved
in domestic violence treatment, to be able to advise and ad-
vocate effectively for their clients.

Most of the survey respondents said that they have training
appropriate to their practice, and 76 percent said that they
have fuading for it. Some defenders noted, however, that
training was superficial or minimal. For example, 31 per-
cent had no training on immigration issues.

In some jurisdictions, training, particularly training relevant
for misdemeanor courts, remains elusive. One South Car-

olina attorney wrote that there was no training for misde- .,

meanor practice, saying, “This area of training is completely
ignored by the state bar and the state indigent defense sys-
tem], although t]here are some private DUT seminars.”

In Allegheny County, Pennsylvania, the defender pro-
vides mentoring in the first few months, but within five
months attorneys are doing felonies as well as misde-
meanors, One of the supervisors said that “within six
months our lawyers are seasoned.”

“[There are] simply too many cases
for inexperienced lawyers to provide
effective assistance.”

— A Colorado lawyer who stated that

the caseload of the local defenders did
not allow effective representation.

Lack of Supervision

As in other professions, before undertaking something in-
dependently, lawyers should be supervised. A homeowner
would not allow a plumber to remove the water heater if he
had never done it before and there was no experienced
plumber around to make sure he did it correctly. Supervi-
sion is critical to ensuring that attorneys just out of law
school, new to the jurisdiction, or just starting to practice
criminal law, do not make a mistake, For this reason, the
American Bar Association’s Ten Principles of a Public De-
fense Delivery System require defense counsel to be “su-
pervised and systematically reviewed for quality and
efficiency.”

Supervision of misdemeanor defenders is sorely lack-
ing, and, often, performance reviews are non-existent,
Many defenders report that supervision in their offices
is informal, One former Florida public defender noted

)

that, officially, there were two senior attorneys assigned
to supervise the approximately 30 misdemeanor attor-
neys in the office. However, the supervising attorneys
had active felony caseloads. If a misdemeanor lawyer
wanted assistance, he or she had to seck out a senijor at-
torney and ask for assistance. She noted that, when one
did this, the attorneys were happy to help when they
could. When asked about a supervisor coming to court
with her, the defender said, “Occasionally you could get
a senior public defender to come with you if you needed
to pressure the prosecutor to offer a plea.”

Recommendations — Inexperienced
Counsel in Misdemeanor Courts

1. Public defense attorneys should be required
to attend training on trial skills, substantive
and procedural laws of the jurisdiction, and
collateral consequences before represent-
ing clients in misdemeanor court. There-
after, regular fraining on topics relevant to
the practice area should be required on an
ongoing basis.

Misdemeanor practice cannot itself be considered train-
ing. Defense attorneys must receive training prior to tak-
ing on misdemeanor cases. National standards require
that “defender organizations ... provide training oppor-
tunities that insure the delivery of zealous and quality
representation to clients.”!%

In an institutional defender office, the office should provide
an extensive training program that covers the practices and
procedures in the specific jurisdiction, as well as basic pre-
trial and trial skills, before the attorney is ever sent to a
courtroom alone. In assigned counsel and contract pro-
grams, trainings should be required before a defense attor-
ney can join the misdemeanor assigned counsel list or
receive a contract.

A number of defender offices have exceptional training pro-
grams. In Philadelphia, for example, all new attorneys com-
plete a three-week training program before ever
representing a client. Topics covered include substantive
law topics such as search and seizure law, drug statutes, the
sentencing scheme, identification law, procedural law top-
ics including evidence, discovery and motions practice, and
trial advocacy skills such as interviewing techniques and
direct and cross-examination.'” After the training, a senior
lawyer goes to court with the new attorney for a week.
Thereafter, lawyers attend weekly training and consultation
sessions for the remainder of the first year.

Similarly, in Kentucky, the Department of Public Advo-
cacy conducts three week-long training programs that all
attorneys who join the public advocate’s office must com-
plete. For attorneys just graduating from law school, the
first two weeks of the program occur shortly after they
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enter the office. The training is intensive, interactive, and
limited to only 20 participants per session. In the first
week of training, the attorneys become familiar with all
aspects of misdemeanor practice by working through 32
common scenarios in district court. Each attorney re-
searches and analyzes the legal issues, and then partici-
pates in mock events based on the scenarios, including
client and witness interviews, bond hearings, negotiations
sessions with the prosecutor, and motion arguments. The
second week is a trial skills institute, and the third week
covers a variety of relevant substantive and procedural
law topics. Additionally, the department holds several
othet training events every year, including several on mis-
demeanor practice. A number of these trainings are held
through a distance learning module, which permits replay
of the training at a later date for defenders who could not
attend or for defenders who wish to watch a portion of the
training again.'%

In Massachusetts, the Committee on Public Counsel Serv-
ices hosts a variety of training events monthly, including
certification events, which an attorney must complete be-
fore being qualified to serve as appointed counsel.!”’ Sim-
ilarly, the Public Defender Service in the District of
Columbia provides training not only for its own staff attor-
neys, but also for assigned counsel,'”

2. Public defenders and assigned counsel in
misdemeanor court should be actively su-
pervised by experienced trial attorneys.

It is inevitable that defender programs will continue to uti-
lize relatively inexperienced attorneys in misdemeanor
courts. For this reason, it is essential for misdemeanor de-
fenders to have active supervision. Where possible, new at-
torneys should be partnered with experienced trial attorneys
in the same courtroom to provide ongoing supervision. To
achieve this, experienced attorneys should rotate back
through misdemeanor practice. Such rotations not only
serve to provide junior attorneys with supervision, but may
also benefit senior attorneys by combating burnout.

In court appointed counsel and contract programs, defend-
ers should be regularly subject to review by an experienced
panel of defense attorneys who observe the defender in court,
review any complaints filed, and review defender files. In
New York’s First Department, a comprehensive application
is reviewed by a member of a Central Screening Committee
before the attorney can join the assigned counsel list, ' The
screening committee also investigates client complaints, and
conducts recettification reviews.2®

Lack of Standards

Performance standards serve to guide a defense attorney
through every step of litigating a criminal case. For exam-
ple, national performance standards address preparing and
conducting the initial client interview, preparing for ar-
raignment, conducting investigations, obtaining discovery,

filing pretrial motions, negotiating with the prosecutor,

preparing for trial, conducting voir dire, making opening
statements, confronting the prosecution’s case, presenting
the defense case, making closing statements, drafting jury
instructions, and preparing post-trial motions.®”

While each step need not be undertaken in every case, the
standards set out what steps should be considered by the
defense attorney, how the attorney should evaluate whether
the step is necessary, and, if the attorney decides the step
is necessary, how the attorney should proceed. As one set
of state standards notes, “These standards are intended to
serve as a guide for attorney performance in criminal cases
at the trial, appellate, and post-conviction level, and con-
tain a set of considerations and recommendations to assist
counsel in providing competent representation for criminal
defendants,”%

Enacting performance standards establishes an expectation
about the thought process that will be used to evaluate the
case of each accused defendant, They also serve to synthe-
size the cthical obligations with the actual practice of pub-
lic defense, and provide support for defenders when they
seck continuances or caseload reductions in order to ensure
that all clients receive adequate representation.

The absence of standards too often has the opposite effect
of confirming that there should be no expectations with re-
gard to services. The lack of standards can lead to excessive
caseloads, inadequate compensation, and ineffective repre-
sentation,

Nearly 70 percent of the survey respondents said that there
was no limit on caseload by standards in their jurisdiction,
Moreover, some of the respondents who noted an applicable
standard referred not to a standard in their jurisdiction, but to
the National Advisory Commission Criminal Justice Stan-
dards and Goals or NLADA recommendations. Sixty-three
percent said there was no limit by internal office policy,

Recommendations — Lack of Standards

1. Jurisdictions should adopt practice stan-
dards applicable to all attorneys represent-
ing indigent defendants.

As noted above, standards establish an expectation that cer-
tain steps are considered with regard to every criminal case.
In so doing, they assure defendants, as well as the govern-
mental bodies that fund the indigent defense system, that
each criminal case is evaluated appropriately, based upon its
particular facts and circumstances.

A number of jurisdictions have adopted performance stan-
dards:

4 The Washington Defender Association has compre-
hensive Standards for Public Defense Services, most
of which have been adopted by the Washington State
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Bar Association. The standards address caseload, su-
pervision, support services, training, evaluation, ac-
countability, qualifications, c¢lient complaints,
compensation, and guidelines for awarding defense
contracts.?%

4  In Massachusetts, which is primarily an appointed

counsel system, the Committee for Public Counsel
Services has adopted Performance Guidelines, which
apply to all representation of indigent persons in
criminal cases.*™

&  The Nevada Supreme Court adopted comprehensive

performance standards earlier this year by order.2%

¢ The New York State Bar Association House of

Delegates adopted Standards for Providing Man-
dated Representation intended to “establish the
minimum requirements for a mandated represen-
tation system.”?0¢

Public Defender
Salary vs. Debt

$57,000
Public Law
School Debt

$45,000

Average
Salary

$88,000

Private Law
School Debt

2. Jurisdictions should have an active process
Jor enforcement of standards.

In addition to adopting standards, jurisdictions should have
a process for reviewing the performance of indigent defense
practitioners against the performance standards, as well as
receiving and addressing complaints from clients, As noted
above, not each step addressed in the performance standards
should be undertaken automatically in every case. “*Steps ac-
tually taken must be tailored to the requirements of a partic-
ular case.”®” However, standards do provide a set of
guideposts for the evaluation of performance. For example,
when standards call for prompt client interviews, and a re-
view of a defender shows that his or her practice is not to in-
terview clients until the day before a preliminary
examination, that practice should be addressed. Similarly,
standards call for considering, in each case, the utility of a
variety of pretrial motions. If a defender or defender office
never files pretrial motions, that practice should be addressed.

A number of states have instituted formalized processes for
defender review, including receiving and addressing client
complaints. In both Louisiana and Virginia, legislators seek-
ing further funding and reform of the state’s indigent de-
fense system viewed the establishment of a
review program or compliance officer as
critical to ensure accountability and the wise
use of taxpayer dollars. In Virginia, the Vir-
ginia Indigent Defense Commission
(VIDC), which oversees all court-appointed
counsel and public defender offices in the
state, is responsible for enforcement of the
state’s performance standards. The VIDC
has a formal process for receiving and in-
vestigating complaints from clients, after
which a panel of VIDC staff attorneys holds
an informal hearing to try to achieve reso-
lution of the complaint. If resolution cannot
be achieved at the informal hearing, the mat-
ter goes to formal hearing before three
members of the Virginia State Bar.?®

Inadequate
Compensation

For Defenders in
Misdemeanor Courts

Senator Dick Durbin recently noted that
“the median starting salary for state and
local prosecutors and public defenders is ap-
proximately $45,000,"2% This may seem
like a decent salary, but, the average debt for
graduates of private law schools is nearly
$88,000, and the average debt for graduates
of public law schools is $57,000.2'° And, by
comparison, the median starting salary at
faw firms is $95,000,2!!
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Public defenders are often on the lower side of the median,
as they are frequently paid less than their colleagues in the
prosecutor’s office.?'? More than two-thirds of survey re-
spondents (81 of 121) report that their salaries are different
from the salaries of prosecutors. While a few report that
they are paid more than prosecutors, the bulk of respon-
dents reported salaries that are between 10 percent and 50
percent lower than prosecutors. One Oregon defender re-
ported that at the top of the scale, prosecutors make double
what defenders receive.

In the City of Phoenix, the contract attorneys are paid
$57,120 for a caseload of 270 per year, with the possibility
of an additional $5,000 in extraordinary compensation.
They do not receive any benefits. By contrast, the starting
salary for prosecutors is approximately $64,000. The pros-
ecutors also have benefits, including retirement.

Having competitive salaries is essential to keeping experi-
enced attorneys in the public defender office. One Illinois
defender noted, “Turnover in my office is quite high and
we’ve lost some great attorneys as a consequence.” The at-
torney reported that the bulk of the turnover is attorneys
leaving for higher salaries in private practice.

One Oregon defender wrote:

Pay needs to be increased to (at least)
parity with the state. We need to attract
and retain good, talented attorneys who
are dedicated to helping our clients, Pub-
lic defenders shouldn’t have to choose
between paying their mortgage or paying
their student loans — a choice I make
every month.

Another wrote:

After practicing for two years, I feel like
I"ve really become a good attorney. But,
now that I have a husband and baby to
support, I find it nearly impossible to con-
tinue as a public defender. It’s frustrating
to come out of law school with $150,000
in school debt and begin working a diffi-
cult job that barely pays the loan bills.

In Allegheny County, Pennsylvania, turnover among
lawyers is high, which many people attributed to the low
salaries. In July 2008, the Defender was advertising an at-
torney position with a maximum salary of $3,208.33 per
month, or $38,499.96 per year.?'?

One Allegheny defender reported that he takes home
$24,000 per year, and noted that a lot of the lawyers in the
office have second jobs. He said that he planned to get a
job waiting tables, which would allow him to make $500 a
weekend, Another attorney said that “what we’re paid is
barely enough to get by, let alone pay debt.” One of the su-
pervisors stated that if they could pay more, they could keep

“Public defenders shouldn’t have to
choose between paying their mortgage
or paying their student loans —

a choice | make every month.”

— An Oregon defender.

lawyers longer. He said that it is disheartening to come to
court every day and be the lowest paid person in the room.
It is noteworthy that the starting salary for deputy sheriffs
is $60,000, more than $20,000 greater than a public de-
fender.?"

In Miami-Dade County, Florida, the Chief Defender re-
cently pointed out that for non-capital felony attorneys, the
starting salary of $42,000 is well below the median starting
salary of new lawyers in the region, and, in some instances,
half of the starting salary offered by non-state, governmen-
tal entities in the area,?'"’

Inadequate compensation is also a problem for court-ap-
pointed counsel. As a Nassau County, New York, lawyer
wrote in a survey responses:

Attorneys need to be paid far better. I
cannot believe that a private lawyer gets
60 dollars an hour. That is not close to
what it costs just to keep an office open
in this neighborhood, forget make a liv-
ing wage.

Recommendation —
Inadequate Compensation

1. Misdemeanor public defense counsel
should receive fair compensation, includ-
ing medical and retirement benefits.

Defenders should be compensated at a level that reflects the
importance of their work to the efficacy of the criminal jus-
tice system. A defender salary should be ample enough to
attract and retain qualified lawyers. Principle 8 of the ABA
Ten Principles of a Public Defense Delivery System states
that there must be “parity between defense counsel and the
prosecution with respect to resources.”?'® The comment to
the principle notes that there “should be patity of workload,
salaries and other resources (such as benefits[)]. " It fur-
ther states that “assigned counsel should be paid a reason-
able fee in addition to actual overhead and expenses.”"*
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Judicial Conduct in
Misdemeanor Courtrooms

Judges set the tone for what happens in the courtroom.
While not true of all judges, often in misdemeanor courts,
judges emphasize expediency over justice, to the detriment
of defendants and their attorneys. Some courts advise de-
fendants of their right to counsel, but do not provide coun-
sel at initial appearances. Others will encourage defendants
to talk with the prosecutor before obtaining a lawyer. Still
others permit counsel, but push docket movement so much
that defendants and their attorneys feel extraordinary pres-
sure to enter guilty pleas.

One judge observed for this report told defendants that, de-
spite defendants’ right to counsel, he would not appoint a
lawyer. Another judge, in the city of Phoenix, noted that by
convincing people to proceed without counsel, he can deal
with a lot of cases faster. He observed that without lawyers
on either side, “[o]n a good day, I can take 35 suspended li-
cense pleas.”

One veteran Massachusetts lawyer asserted that the great-
est challenge to the misdemeanor practice is “[p]ressure
from courts to turn cases over quickly instead of preparing
the defense of them.” Similarly, an Oklahoma lawyer, re-
sponding to a question about recommendations for change,
wrote, “Teach judges that just because they are misde-
meanors doesn’t mean they are not important, Judges here
convince defendants every day to go pro se and plead just
to speed up the process without regard for the consequences
to these peoples’ lives.”

One Oregon defender observed:

Many courts treat misdemeanors like
nuisances and fail to appreciate the com-
plexity of the cases and the fact that both
the public defender and the client are
human beings, deserving of respect.
Comments from the bench (on the
record) make it clear that some judges
think all of these clients should just plead
out and do not deserve a trial.

In the ABA hearings, then chief criminal Judge Michael
Spearman from King County, Washington, said:

“[1]t’s easy for judges to let their
frustration get the best of them and look

for ways to move the calendar along.”

— Judge Michael Spearman,
King County, Washington.

In dealing with large calendars and pro
se defendants inexperienced with the law
and legal process, it’s easy for judges to
let their frustration get the best of them
and look for ways to move the calendar
along. There has been more than one
documented case in Washington where
judges have not fully advised defendants
of their right to counsel and to trial by
jury or have explicitly encouraged de-
fendants to waive those rights in the
name of efficiency.

In 2006, the New York Times did an extensive investigation
of the town and village courts in New York State, which
handled more than 300,000 low-level criminal matters an-
nually. Nearly three-fourths of the judges in those courts
were not lawyers. The investigation “found overwhelming
evidence that decade after decade and up to this day, peo-
ple have often been denied fundamental legal rights. De-
fendants have been jailed illegally. Others have been
subjected to racial and sexual bigotry so explicit it seems to
come from some other place and time. People have been
denied the right to a trial, an impartial judge, and the pre-
sumption of innocence.”"?

Disparate Treatment
Of Indigent Defendants

In many court systems, defendants represented by public
defense attorneys are treated more harshly than defendants
who have retained private counsel, In fact, more than two-
thirds of the survey respondents said that both the judges
and the prosecutors treat defenders and their clients differ-
ently than they treat the clients of retained attorneys.

One of the Tennessee respondents to the survey explained:

Courts hear private attorneys first and
give them more leeway in continuances.
Prosecutors give better offers to private
attorneys. There is definitely favoritism
towards college students and affluent de-
fendants — there is a HUGE disparity in
offers between clients who have the
means to make bond and those who do
not. Many of the judges treat the pri-
vately represented clients with more re-
spect. Judges tend to sentence clients
who are on bond to probation and clients
who have not been able to make bond to
more jail time,

Another Tennessee respondent confirmed:

Often times, judges will take retained
counsel cases earlier. ... Judges and DAs
are often more respectful of private coun-
sel, and more willing to believe that de-
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fendants who have hired counsel are
more deserving of a break. I think there
is often a presumption that PD clients are
lazy, good-for-nothings whose futures
are irrelevant to them,

A Colorado lawyer, who was a defender and is now in pri-
vate practice, responded in the survey: “Often [you] get bet-
ter deals on private cases [because] prosecutors view clients
in a different light. Also, [the] PD does not generally have
resources for investigation and expert assistance as de-
scribed above, so [they] cannot present as persuasive a ne-
gotiation to [the] prosecutor.”

Judges Face Discipline for Not
Honoring Right to Counsel

Judges can be disciplined for failing to protect the right to
counsel. Although it is not clear how often this occurs, be-
cause frequently the records are not public, the examples
below bring into stark relief the level of abuse that can
oceur in misdemeanor courtrooms,

In recent years, a number of judges have been disci-
plined in Washington State for not meeting their obliga-
tions regarding counsel for the indigent. In one case
suspending a municipal court judge, the Washington
Supreme Court wrote:

People appearing pro se and without
legal training are the ones least able to
defend themselves against rude, intimi-
dating, or incompetent judges. The con-
duct here denigrates the public view of
municipal courts as places of justice.?°

The same judge was subsequently charged with miscon-
duct, which again included consistently failing to advise
defendants that they have a right to counsel, requiring de-~
fendants who pleaded not guilty to waive their right to
counsel and to a jury trial, and failing to appoint counsel.
The judge stipulated to his ineligibility to hold office.?*!

In 2004, the Washington State Commission on Judicial
Conduct censured a district court judge for failing to ob-
serve defendants’ fundamental due process rights.?? After
a warning in 2002, the judge had continued to advise de-
fendants improperly prior to requiring them to enter a plea.
She “routinely failed to advise unrepresented defendants
of various rights, including but not limited to: (i) the per-
ils of proceeding without counsel, (ii) the right to remain
silent, and that anything the accused says may be used
against him or her.”??

The Comimission noted, “Because the practices implicate
the constitutional rights of the defendants involved, the na-
ture of the violations cannot be overstated.” The Commniis-
ston added: “Protecting the rights of accused individuals is
one of the highest duties of any judicial officer. Respon-

“Judges here convince defendants

every day to go pro se and plead just

to speed up the process without

regard for the consequences

to these peoples’ lives.”

— An Oklahoma defender.

dent’s failure to adequately perform that duty calls into
question the integrity of her office.”?*

In 2006, following a new proceeding in the Commission,
the state Supreme Court suspended the judge for 30 days.?**
Among the problems identified in the new complaint, the
judge, in many cases, advised criminal defendants of their
right to counsel after they entered a plea. In every case,
there was a waiver of counsel in the file, The commission
pointed out that the intent to plead was entered before a
waiver of attorney had been obtained. In addition, the judge
failed to reiterate adequately to defendants at probation re-
view hearings that they have a right to counsel and failed
adequately to obtain waivers of counsel.

In 2006, an investigative report by the New York Times
found that 1,140 of the district justices in New York State
“received some sort of reprimand over the last three
decades — an average of about 40 a year, either privately
warned, publicly rebuked, or removed” by the Commission
on Judicial Conduct.??

Recommendations — Judicial
Conduct in Misdemeanor Cases

1. All judges handling misdemeanor cases
should receive extensive training on the im-
portance of criminal charges and the direct
and collateral impact of pleading guilty on
the defendant.

Judges should receive regular training on the effects of
criminal judgments on a defendant. Not only would such
training ensure that proper respect for the proceedings is
maintained, regardless of the level of charge faced by the
defendant, but it would also ensure that judges can verify
that defendants have received sufficient information re-
garding the consequences of a conviction before agreeing to
plead guilty.

Judges should be equally respectful of all defendants, re-
gardless of their ability to pay for counsel, and of all attor-
neys, regardless of whether they represent the people or the
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defendant, as well as whether they are being paid by the ju-
risdiction or the client,

The Code of Judicial Conduct requires that a judge ““be pa-
tient, dignified, and courteous to litigants,” and that a judge
“perform judicial duties without bias or prejudice ... in-
cluding, but not limited to, bias or prejudice based upon
... socioeconomic status.”??” It is a central principle of the
American legal system that every individual is equal be-
fore the law, This principle is grossly undercut when
judges treat defendants who are represented by publicly
funded defense attorneys differently from defendants who
can afford private counsel. Judicial training should include
the importance of equal treatment for all defendants, and
attorneys who witness disparate treatment by judges
should report that treatment to presiding judges and other
authorities as appropriate.

2. Judges should be disciplined for failing
to enforce the constitutional rights of
defendants.

Judges must refrain from pressuring indigent defendants
to waive counsel, and they must refuse to accept waivers
of counsel that are not entered into knowingly, voluntar-
ily, and intelligently.?”® A judge’s failure to honor the
basic rights of defendants constitutes judicial miscon-
duct.?® Accordingly, disciplinary action should be pur-
sued whenever a judge fails to enforce the constitutional
rights of a defendant.

“l do not believe that there is any relief in

sight and | am looking for another job."”

— A defender in a rural,
southern area.

Lawyer Burnout in
Misdemeanor Courts

The impact on defenders of excessive caseloads, lack of ac-
cess to support services, supervisors or mentors, and a court
that is constantly applying pressure to move the docket can
be overwhelming both mentally and physically. One for-
mer public defender recalled the following:

I was a brand new appointed assistant PD
in a division that moved rapidly (rocket
docket). I remember on my third day in
the courtroom, the Judge, from the

}

bench, publicly screamed at me in front
of my clients something like, “You don’t
know what you are doing, let me plea
these clients.” Although there were two
defenders in the courtroom, we both had
an excessive amount of cases and could
barely handle our own. I ended up get-
ting a serious ... infection which landed
me in the ER. ... For almost 6 months of
my life I could not get better.

A public defender in a county in central Washington State
reported that she works 10 hours a day, goes to the jail every
day to visit her clients, and is a firm believer in public de-
fense. This lawyer, who serves part time as a pro fem judge
in another court, said that she was in “a burnout mode.” Be-
fore taking a couple days off in April, she had gone 17
months without a vacation.

One survey respondent wrote that the biggest challenge was
“staying motivated with little to no support, little guid-
ance/supervision or feedback as to performance. Minimal
pay and benefits; lack of paralegals, resources (i.e., books,
etc.) and frequently being short staffed.”

Recommendation — Lawyer Burnout

1. Defender programs should have an active
plan for combating attorney burnout.

It pays employers to address burnout as
soon as they see it because burnout has
tremendous economic cost for legal em-
ployers. ... Burnout can result in absen-
teesism, job turnover, low productivity,
decreased job satisfaction, and reduced
commitment to the job. Burned out at-
torneys work a suboptimal pace and
produce work inferior to their capabili-
ties. ... Ultimately, the lawyer will quit
the work environment[.] %0

The costs of burnout in public defender offices, in lack of
efficiency and frequent turnover, accrue directly to the
taxpayers. And, the cost to clients can be high. For these
reasons, defender program administrators should be
proactive in combating burnout.

Every state bar association, and most local and county bar
associations, have a lawyers’ assistance program that can
help individual defenders, and often defender programs, to
combat burnout. The programs help lawyers combat a
number of the aspects of burnout including depression,
anxiety, stress, financial problems, work-life balance is-
sues, as well as substance abuse, gambling, eating disor-
ders, and other mental health issues. Lawyer assistance
programs are staffed by social workers and psychologists
who may be able to help defender administrators develop
programs to combat burnout. Additionally, every public
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defender, contract defender, and private attorney accepting
court appointments should be made aware of the lawyets’
assistance programs available in the jurisdiction.

Fair compensation, reasonable caseloads, adequate train-
ing, and provision of support services are necessary to rec-
ognizing the importance of the work and what is needed
to provide effective representation to clients. But, there
are also other things that are less dependent upon the
availability of funds that defender program administrators
can do to combat burnout. Recognition programs that
honor victories, promotions, and longevity in the office
are helpful in reducing burnout. Rotation of attorneys into
other areas of practice can also be helpful,

Attorneys choose public defense work because they be-
lieve in certain principles — the importance of protecting
constitutional rights and ensuring that only the guilty are
punished, for example. Regular events, even CLE or other
education events, at which these positive principles are cel-
ebrated and the unity of purpose is venerated will also help
to eliminate burnout. Several state defender organizations,
including those in California, Wisconsin, New York, and
Washington, have annual conferences that provide train-
ing for CLE credits, as well as offer inspiration and net-
working opportunities for defenders,

Disproportionate Effect
On Minority Communities

Criminal defendants of color are more likely to utilize
publicly funded defense services than white defendants.
For example, in Alabama in 2001, nearly 60 percent of
the defendants using the indigent defense system were
Black, despite the fact that African Americans only
make up 26 percent of the state’s population.?*' Al-
though actual statistics are rare, public defenders across
the country report that their clients are almost entirely
Black or Hispanic. For example, in response to a survey
of public defenders conducted for this report, a Ten-
nessee respondent wrote: “People arrested for and
charged with simple possession are by and large from
poor, minority communities.” Similarly, a New York
lawyer wrote: “Over 90 percent of the people arrested in
Brooklyn are Black or Hispanic.”

In Lynnwood, Washington, during one of the site visits
for this report, four out of seven men (57 percent) on the
in-custody calendar were observably men of color. Lyn-
nwood, Washington, is a city of about 35,000 people,
which, according to the 2000 census has a racial makeup
that is 74 percent White, 14 percent Asian, seven percent
Latino, three percent African American, and one percent
Native American.

One reason African Americans and Latinos utilize indi-
gent defense services more often is that they are more
likely to live in poverty. In 2002, the percentage of non-

)

Hispanic Whites living in poverty was eight percent. By
comparison, the percentage of non-Hispanic Blacks liv-
ing in poverty was 23 percent and the percentage of His-
panics living in poverty was 22 percent.?*

Another reason people of color make up such a high per-
centage of the defendants utilizing public defense serv-
ices is that minority communities are disproportionately
policed, so minorities are disproportionately arrested
and charged.

€ Eighty six percent of those stopped and scarched in
New York City are black or Latino.>®

€ A Florida lawyer responded to a racial disparity
question in the survey by stating: “It is quite obvi-
ous. Black people are ... more likely to be arrested
and have charges filed.”

€ A Tennessee defender wrote: “Obviously, young
black men get arrested more often for drug charges.
Cops go into black neighborhoods and approach
folks asking if they have crack or pipes on them.”

A number of investigative reports have demonstrated
the enormous disparity in arrests in Seattle, African
Americans make up approximately eight percent of the
population of Seattle. Yet, a recent six-month study of
drug arrests showed that more than half of the people
arrested for drug crimes in Seattle were African Ameri-
can.? Similarly, a recent report concluded that African
Americans in Seattle are also disproportionately ar-
rested for obstruction, a misdemeanor often called “con-
tempt of cop.” Indeed, “African Americans are arrested
solely for the crime of obstruction eight times as often
as whites when population is taken into account,”

Because of the higher rates of minority poverty and the
higher rates at which minorities are arrested, public de-
fenders and court-appointed counsel have a dispropor-
tionate number of minority clients. As a result, the
crisis in America’s public defense system has a much
more acute impact on communities of color. The dra-
matic under-funding and lack of oversight of America’s
indigent defense services, described at length above,
has placed people of color in a second class status in
the American criminal justice system,

Given the state of public defense services and the fre-
quency with which those services are used by minority
defendants, it is not surprising that minority defendants
make up a disproportionate number of the wrongfully
convicted. Tn fact, 64 percent of the people who have
been wrongfully convicted of rape and then exonerated
through DNA are Black, even though African Americans
make up only 12 percent of the U.S. population.*
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Recommendations — Disproportionate
Impact on Minority Communities

1. Defender offices should gather data re-
garding racial and ethnic disparities.

Most defender offices do not keep statistics on the race of
the clients assigned to them, Others collect the data hap-
hazardly, through defender reporting based on appearance.
Systematic collection of racial and ethnic data can assist
jurisdictions to uncover disproportionate arrest trends, as
well as other incidents of racially disparate treatment in
the criminal justice system, For this reason, each institu-
tional defender office, as well as each administration over-
seeing assigned counsel and contract defender programs,
should find a systematic way to ensure that such data is
collected from every defendant to whom a public defense
altorney is assigned.

2. Defenders should make efforts to address
racial disparities in the criminal justice
system.

Once it is demonstrable, disparate treatment — or lack of
equality — is a powerful agent for reform. Too often, de-
fenders observe racial disparity without seeking to address
it. For example, a New York attorney observed in response
to a survey question that there appears to be disparate ap-
plication of bail guidelines. “Black kids and, to a lesser ex-
tent, Latino kids are held on bails that they are far less likely
to be able to make,” This is the type of practice that, if or-
ganized, a defender system can document and bring to the
attention of the judiciary.?’

CONCLUSION

i

Some defenders have been enormously successful at ad-
dressing racial disparities in the criminal justice system,
including in the context of racial profiling, selective en-
forcement, and sentencing issues, as well as in amending
facially neutral programs that have a disparate impact on
minority communities. In New Jersey, defenders were
recognized for their groundbreaking work in challeng-
ing racially disparate police practices.?*® The defenders
were instrumental in bringing a civil rights lawsuit that
brought to light the New Jersey state police practice of
racial profiling. Their work sparked a Department of Jus-
tice investigation, as well as other lawsuits, which to-
gether led to significant changes in law enforcement
practices in the state, as well as ongoing monitoring.

In Seattle, the Defender Association established a Racial
Digparity Project in 1999.%% The project initially fo-
cused on helping people charged with driving with a
suspended license because of the disproportionate num-
ber of people of color facing this charge. It then helped
to obtain repeal of an ordinance requiring cars driven
by drivers with a suspended license to be impounded.
Since its formation, project staff have “participated in
many discussions with community based organizations,
courts and prosecutors, and local law enforcement au-
thorities, and have participated in discussions with local
and state legislators on a variety of issues” related to
disproportionate treatment in the criminal justice sys-
tem.?® The project was initially funded by a grant from
the Justice Department and has been maintained through
grants from private foundations,

his report demonstrates that the misdemeanor courts in America are in an alarming state of dis-

repair. The problems identified in this report significantly compromise the reliability of the

criminal justice system, and, in turn, the public confidence in courts. Worse, the assembly
line production of misdemeanor convictions is permanently disadvantaging huge swaths of the Amer-
ican public at incalculable societal cost. The recommendations in the report are intended to serve as
guideposts for judges, lawyers, and policymakers who must address these problems,

The problems of misdemeanor courts, and their solutions, are related and interdependent. It is unlikely
that the adoption of any one recommendation alone will solve-a problem. But viewed holistically, the
recommendations, if adopted, will dramatically improve the functioning of misdemeanor courts, and
ensure that all defendants receive justice, regardless of the seriousness of the crime with which they
are charged, and regardless of socioeconomic, racial, or ethnic background.
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The expansion of the U.S. penal system has important consequences
for poverty and inequality, yet little is known about the imposition
of monetary sanctions. This study analyzes national and state-level
court data to assess their imposition and interview data to identify
their social and legal consequences. Findings indicate that monetary
sanctions are imposed on a substantial majority of the millions of
people convicted of crimes in the United States annually and that
legal debt is substantial relative to expected earnings. This indebt-
edness reproduces disadvantage by reducing family income, by lim-
iting access to opportunities and resources, and by increasing the
likelihood of ongoing criminal justice involvement.

INTRODUCTION

The massive expansion of the US. penal system is an unparalleled insti-
tutional development, one that has given rise to substantial bodies of
sociological scholarship. The U.S. incarceration rate is 612 times higher
than those found in Western European countries and is now the highest
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in the world (Western 2006). As a result, the lives of a large and growing
number of U.S. residents are profoundly shaped by criminal justice in-
stitutions. Between 1980 and 2007, the total number of people under
criminal justice supervision—which includes the incarcerated and those
on probation and parole—jumped from roughly 2 million to over 7 million
(Bureau of Justice Statistics 2008). More than one in every 100 adult
residents of the United States now lives behind bars PEW Center on the
States 2008). Yet penal expansion has affected various demographic
groups quite differently. An estimated one-third of all adult black men,
for example, have been convieted of a felony offense (Uggen, Manza, and
Thompson 2006), and nearly 60% of young black men without a high
school degree have spent time behind prison bars (Pettit and Western
2004). Criminal punishment is also overwhelmingly concentrated in poor
urban neighborhoods (Clear, Rose, and Ryder 2001; Fagan, West, and
Holland 2003; Travis and Waul 2004; Travis 2005; Clear 2007).

The unprecedented growth of the penal system has important conse-
quences with which sociologists increasingly grapple. For example, mass
incarceration has unprecedented demographic reach and implications,
fuidamentally altering the institutions with which key segments of the
population come into contact over the life course (Pettit and Western 2004;
Uggen et al. 2006). Penal expansion also affects measures of sociologically
important phenomena such as voter turnout (McDonald and Popkin 2001)
and unemployment rates (Western and Beckett 1999). And the expansion
of the “carceral state” (Gottschalk 2008) has had a significant imapact on
important democratic institutions such as voting (Manza and Uggen 2006)
and census taking (Lotke and Wagner 2005).

Another body of research highlights the connection among penal ex-
pansion, the contraction of the welfare state, and social inequality (Sutton
2000, 2004; Beckett and Western 2001; Crutchfield and Pettinicchio 2009;
Wacquant 2009). The association between penal expansion and welfarve
retrenchment is most evident in the United States, where Braithwaite’s
observation that the “punitive state stands alone as the major exception
to ‘the hollowing out of the state (2000, p. 227) is most apt. This trans-
formation of state institutions and practices has important consequences
for studies of urban poverty and social inequality. As Western puts it,
“the penal system has emerged as a novel institution in a uniquely Amer-
ican system of social inequality” (2006, p. 8; see also Wacquant 2009).

Indeed, the growth of the criminal justice system has been so conse-
quential that punishment, urban poverty, and social inequality are in-
creasingly treated as overlapping rather than distinct areas of inquiry (see
Hagan and Dinovitzer 1999; Western and Beckett 1999; Western and
McLanahan 2000; Travis and Petersilia 2001; Braman 2003; Mauer and
Chesney-Lind 2003; Pager 2003, 2003, 2007; Pettit and Western 2004;
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Western and Pettit 2005; Manza and Uggen 2006; Uggen et al. 2006;
Western 2006; Comfort 2007; Foster and Hagan 2007; Massoglia and
Schnittker 2009; Wacquant 2009). These studies indicate that the U.S.
penal system is implicated in the accumulation of disadvantage and the
reproduction of inequality for a number of reasons: the growing number
of (mainly poor) people whose lives it touches, the impact of criminal
conviction on employment and earnings, the effects of confinement on
inmates’ mental and physical health, mass incarcerations’ destabilizing
effects on families and urban communities, and the widespread imposition
of “collateral” or “invisible” sanctions that transform punishment from a
temporally limited experience to a long-term status.

We refine the theoretical and empirical understanding of the processes
by which penal institutions reproduce inequality by examining a previ-
ously ignored dimension of penal expansion: the imposition of monetary
sanctions. Although the causes and consequences of mass incarceration
have been extensively studied, we are aware of no previous studies of the
prevalence, extent, accumulation, or consequences of monetary sanctions
in the contemporary United States. Criminological discussions of fines
and other monetary penalties focus instead on the advantages of using
monetary sanctions as an alternative to incarceration and criminal justice
supervision, a common practice in many Westetn European countries
(Hillsman and Greene 1992; Vera Institute 1996; Tonry 1998; Ruback and
Bergstrom 2006; Nagin 2008; O'Malley 2009). The implicit-—and some-
times explicit—assumption in this literature is that monetary sanctions
are (or ought to be) alternatives to confinement and criminal justice su-
pervision; the U.S. commitment to incarceration therefore means that
monetary sanctions are “rarely imposed for felonies” (Nagin 2008, p. 38).

At the same time, many observers note that federal authorities, states,
counties, and cities have authorized criminal justice decision makers to
impose a growing number of monetary sanctions on people who are con-
victed—and sometimes merely accused—of crimes (McLean and Thomp-
son 2007; Rosenthal and Weissman 2007; Levingston 2008; Anderson
2009)." Although it is clear that the number of monetary sanctions po-
tentially imposed has increased, the imposition of monetary sanctions by
criminal justice actors is often discretionary and sometimes limited sta-
tutorily to those who are determined to be “able to pay.” Because levels
of indigence among felons are high, and because data regarding the actual

*In Washington State, e.g., some jails assess booking fees and charge inmates up to
$100 a day for the cost of their detention even before adjudication. Sentencing judges
are also allowed to assess a fee for indigent defense counsel and may not waive this
fee if the defendant is not convicted or if his or her conviction is reversed on appeal
{Anderson 2009),
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imposition of monetary sanctions are scarce, it is not clear how frequently
the criminal justice actors who are increasingly allowed to impose mon-
etary sanctions actually do so. Nor do we know much about the magnitude
of the monetary sanctions that are imposed, how legal debt accumulates
over time in the lives of people with criminal histories, or how it affects
those who possess it.

We explore these questions here. Our findings indicate that monetary
sanctions are now imposed by the courts on a substantial majority of the
millions of U.S. residents convicted of felony and misdemeanor crimes
each year. We also present evidence that legal debt is substantial relative
to expected earnings and usually long term. Interviews with legal debtors
suggest that this indebtedness contributes to the accumulation of disad-
vantage in three ways: by reducing family income; by limiting access to
opportunities and resources such as housing, credit, transportation, and
employment; and by increasing the likelihood of ongoing criminal justice
involvement.

These findings have important implications for theoretical understand-
ing of the role of the penal system and debt in the reproduction of poverty
and inequality. Sociological research shows that people who are convicted
of crimes are, as a group, highly disadvantaged before their conviction;
criminal conviction and incarceration exacerbate this disadvantage, most
directly by reducing employment and earnings (Western and Beckett 1999;
Pager 2003, 2005, 2007; Western and Pettit 2005; Western 2006). Criminal
justice involvement, then, is recognized as both consequence and cause
of poverty. However, because the prevalence and consequences of mon-
etary sanctions have not been systematically explored, the extent to which
penal expansion contributes to inequality, and the full array of mecha-
nisms by which it does so, has not been fully recognized. Similarly, al-
though consumer debt is widely understood to be both a measure and a
cause of poverty (Oliver and Shapiro 1995; Conley 1999, 2001; Keister
2000, 2005; Shapiro 2004), analyses of the role of debt in the stratification
system have not considered the impact of legal debt. Our findings indicate
that penal institutions are increasingly imposing a particularly burden-
some and consequential form of debt on a significant and growing share
of the poor.

Monetary Sanctions, Past and Present

Monetary sanctions, sometimes called legal financial obligations (LFQs),
include the fees, fines, restitution orders, and other financial obligations
that may be imposed by the courts and other criminal justice agencies
on persons accused of crimes. Although a few case studies shed light on
the magnitude of the monetary sanctions imposed in a particular juris-
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diction for a particular category of cases,” monetary sanctions have not
generally been recognized as an important part of criminal sentencing in
the United States. For example, analysts of contemporary U.S. penal prac-
tices do not mention monetary sanctions when discussing the trend toward
penal severity in the United States (e.g., Beckett 1997; Garland 2001,
Western 2006; Wacquant 2009). Similarly, the sentencing literature largely
ignores monetary sanctions, assuming that “monetary sanctions for non-
trivial crimes have yet to catch on in the United States” (Tonry 1996, p.
124; see also Nagin 2008).

The claim that monetary sanctions are rarely imposed in felony cases
may rest on the idea that monetary sanctions other than fines are neither
intended as punishment nor legitimated in traditional penological terms
and are therefore better understood as civil penalties than as monetary
“sanctions” (see Harland 1992).* By contrast, we treat all financial pen-
alties as a group, for two reasons. First, legislatures sometimes justify the
imposition of all LFOs (not just fines) in traditional penological terms.
For example, Washington State’s statutory framework emphasizes the
role of all monetary sanctions in enhancing offender “accountability,” a
goal that is difficult to distinguish from the most venerable of penal ob-
jectives, retribution.” In other states, restitution is justified in terms of its
alleged rehabilitative effects on offenders (Ruback and Bergstrom 2006),
also a traditional penological objective. Moreover, for our more sociolog-
ical purposes, the significance of monetary sanctions lies not in the in-
tentions of the policy makers who authorize them but rather in their
implications for the sociological analysis of punishment and social in-

’ See Ruback and Bergstrom (2006) for a useful overview of this literature. Researchers
have also analyzed the offense and offender characteristics associated with receipt of
monetary sanctions in misdemeanor cases {e.g., Gordon and Glaser 1991), the sanc-
tioning practices most likely to result in payment of monetary sanctions (e.g., Raine,
Dunstan, and Mackie 2004; Weisburd, Einat, and Kowalski 2008), and jurisdictional
variation in the imposition of restitution orders (Ruback, Shaffer, and Logue 2004).

‘ Many other “collateral sanctions” are similarly defined as civil rather than criminal
penalties. The courts have generally upheld this distinction, although some recent
rulings do recognize the possibility that a “civil” penalty may be so punitive in its
effect that what was intended to be a civil penalty is in fact a criminal penalty (see,
e.g., Students for Sensible Drug Policy Foundation v. Spellings, 460 F. Supp. 2d 1093,
1105 (D.S.D. 2006).

* The Washington State Sentencing Reform Act identifies the goals of legislation that
guide the assessment of LFOs as follows: “The purpose of this act is to create a system
that: (1) Assists the courts in sentencing felony offenders regarding the offenders’ LFOs;
(2) holds offenders accountable to victims, counties, cities, the state, municipalities, and
society for the assessed costs associated with their crimes; and (3) provides remedies
for an individual or other entities to recoup or at least defray a portion of the loss
associated with the costs of felonious behavior” (Revised Code of Washington [RCW}
9.94A.760; emphasis added).
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equality. We therefore treat all LFOs as a group and refer to them as
monetary sanctions.

The use of monetary sanctions in the criminal process is not new. In
many European countries, restitution was the primary criminal penalty
for centuries (Mullaney 1988). In the United States and its colonial ter-
ritories, fees and fines have sometimes been imposed since the aftermath
of slavery (Adamson 1983; Oshinsky 1996; Merry 2000; Blackmon 2008).

Indeed, the imposition of monetary sanctions was the foundation of the -

convict lease system in the southern United States through the 1940s.
Charged with fees and fines several times their annual earnings, many
southern prisoners were leased by justice officials to corporations who
paid their fees in exchange for inmates’ labor in coal and steel mines and
on railroads, quarries, and farm plantations (Adamson 1983; Blackmon
2008; Perkinson 2008). Collected fees and fines were used to pay judges’
and sheriffs’ salaries (Blackmon 2008). Monetary sanctions were thus
integral to systems of criminal justice, debt bondage, and racial domi-
nation in the American South for decades.

Although the use of monetary sanctions receded in the United States
by World War II, it was not entirely eradicated. By 1974, only 11 years
after Gideon v. Wainright, the U.S. Supreme Court upheld an Oregon
statute that allowed courts to require that indigent defendants be assessed
a fee for the legal representation provided to them by the state because
they could not afford private representation.’ By the late 1980s, the author
of a national government survey of correctional institutions concluded
that “the types and total number of user fees {that exist] in criminal justice
have grown dramatically” (Mullaney 1988, p. iv). And in recent years, a
number of observers have noted that the range of monetary sanctions
potentially imposed in criminal cases has continued to proliferate (Mul-
laney 1988; Butterfield 2004; California Performance Review 2005; Liptak
2006; McLean and Thompson 2007; Rosenthal and Weissman 2007; Lev-
ingston 2008).

For example, in Washington State, superior court judges may now
impose up to 17 fees and fines on felony defendants at the time of sen-
tencing; one of these sanctions is mandatory. In New York State, judges
may now impose 19 statutorily authorized fees (Rosenthal and Weissman
2007). Yet it is not just the courts that may impose monetary sanctions;
a variety of criminal justice agencies are now authorized to levy such

® Gideon v. Wainwright, 372 U.S, 335 (1963): in this decision, the U.S. Supreme Court
unanimously ruled that state courts are required under the Sixth Amendment of the
Constitution to provide defense counsel to criminal defendants who are unable to
afford their own attorneys. Fuller v. Oregon, 417 US. 40 (1974): for a legal discussion
of this practice, see Anderson (2009).
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fees. State departments of corrections and the private companies often
responsible for supervising probationers, for example, are increasingly
authorized to charge inmates for the cost of their imprisonment, super-
vision, and court-mandated tests (Liptak 2006; Levingston 2008; Perry
2008). Jail fees are also increasingly permitted and, to the extent that they
are imposed, would supplement the fees and fines imposed by the courts
(Gordon and Glaser 1991; Levingston 2008).

Unpaid LFOs may also be subject to interest, surcharges, or collection
fees. Many states have authorized county clerks or collection agencies to
charge interest and collection fees in addition to the initial court LFOQ
sentence. In California, there are now more than 3,100 separate fines,
fees, surcharges, penalties. and assessments that may be levied against
criminal offenders (California Performance Review 2005). The interest
rates to which unpaid legal debts are subject vary. Financial obligations
assessed by Washington State criminal courts are subject to an interest
rate of 12%.” California recently allowed the Department of Revenue and
Recovery to charge 15% interest on accounts that are delinquent for motre
than 30 days.” Some states have adopted “collection improvement pro-
grams” that authorize county clerks and private collection agencies to
charge interest and collection fees. In Florida, for example, collection
agencies may now charge up to 40% of the assessed LFO as a collection
fee (Florida Office of Program Policy Analysis and Government Account-
ability 2004). These reports suggest that if imposed, monetary sanctions
may accumulate considerably over time.

Collection tactics appear to vary across jurisdictions. In some locales,
probation offices and correctional agencies are responsible for the collec-
tion of some or all legal debt. Where this is the case, probation revocation
and the incarceration of violators appear to be the main tools available
to debt collectors (Weisburd et al. 2008). In some states, including Wash-
ington, responsibility for the collection of legal debt transfers to county
clerks or private collection agencies on completion of confinement or su-
pervision sentences. These agencies possess an increasing array of civil
tools to facilitate their collection efforts.

In sum, the number and type of monetary sanctions potentially imposed
on those accused and convicted of crimes have clearly proliferated in
recent years. Yet little is known about the frequency with which monetary

’ In Washington State, LFOs ordered in criminal proceedings are subject to the greater
of two interest rates: 12% or four points above the 26-week Treasury-bill rate. For at
least the past decade, the greater of these two has been 12% (RCW 10.82.090 and
4.56.110{4)).

¢ California Revenue and Taxation Code, sec. 19280,
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sanctions are actually imposed across the United States, their magnitude
and accumulation, or their consequences for those who possess them.

Penal Expansion and Social Inequality

As noted previously, the number of people whose lives are affected by
the criminal justice system has grown dramatically. More than 2 million
of these U.S. residents currently live behind bars, and recent estimates
suggest that over 16 million people—7.5% of the adult population—pos-
sess at least one felony conviction (Uggen et al. 2006). But even these
impressive figures do not capture the reach of the U.S. criminal justice
system. In 2007, there were also an estimated 10.5 million misdemeanor
prosecutions in the United States (Boruchowitz, Brink, and Dimino 2009),
and roughly 13 million people are now admitted to jail annually (Sabol
and Minton 2008). Each year, nearly 10 million people leave jail or prison;
millions more are released from criminal justice supervision (McLean and
Thompson 2007).

Recent studies indicate that the increasingly massive U.S. criminal jus-
tice system has important consequences for labor markets and social in-
equality. For example, conviction and incarceration reduce the employ-
ment prospects and earnings of those with criminal records (Western and
Beckett 1999; Pager 2003, 2005, 2007; Western and Pettit 2005; Western
2006). The federal government and some states have adopted policies that
ensure that felony conviction (even in the absence of incarceration) entails
additional adverse consequences, including the loss of occupational op-
portunities, eligibility for student loans, public assistance, public housing,
the right to reside in the United States, and other civil rights (Uggen et
al. 2006, table 4). Poor people, people of color, and men are more likely
to be involved in the criminal justice system and therefore to incur these
direct and collateral costs.

Yet the adverse effects of criminal conviction are not limited to the
legally guilty (Comfort 2007; Foster and Hagan 2007). For example, in-
carceration worsens health outcomes not only for inmates but also for
their families and communities (Farmer 2003; Johnson and Raphael 2006;
Massoglia 2008; Massoglia and Schnittker 2009; Sykes and Piquero 2009).
Most of those convicted of crimes in the United States are parents of
minor children, and many are obligated to pay child support.’ Mass in-

° Roughly 70% of male state prison inmates ages 3340 are fathers (Western 2006, p.
137); approximately the same proportion of female prisoners are mothers of young
children (Greenfield and Snell 1999). In the United States more than 1.5 million children
under age 18 have a parent in prison (Mumola 2000). A recent study found that people
released on parole owed an average of $16,600 in child support payments.
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carceration harms families by reducing child well-being, increasing the
likelihood of divorce and separation, and reducing family income (Western
and McLanahan 2000; Braman 2003; Western 2006; McLanahan 2009).
The perennial removal and return of large numbers of young men de-
stabilizes communities by exacerbating residential instability and dimin-
ishing the well-being and earning power of residents (Clear et al. 2001,
Travis 2005; Clear 2007).

In short, a substantial body of scholarship indicates that the U.S. penal
system plays an important role in the accumulation of disadvantage over
the life course, across generations, and at the community level (Hagan
and Foster 2003; Mirowsky and Ross 2003; Foster and Hagan 2007). Yet
if the imposition of monetary sanctions is also considered, the impact of
penal expansion on the stratification system may be far greater than these
studies suggest, and the mechanisms by which poverty and inequality are
reproduced are even more numerous, Similarly, many sociologists have
noted that people with a criminal conviction are at high risk of reoffending
and that rearrest and reincarceration reproduce poverty (Hagan and Di-
novitzer 1999; Austin 2001; Hagan and Coleman 2001; Travis and Pe-
tersilia 2001; Roberts 2004; Council of State Governments 2005; Travis
2005; Clear 2007). Yet the fact that nonpayment of monetary sanctions
may trigger a warrant, arrest, or incarceration has not been widely rec-
ognized. Indeed, warranis may be issued, and arrests and confinement
may occur, solely due to nonpayment of legal debt (Bonczar 1997; McLean
and Thompson 2007; Rhode Island Family Life Center 2007; New York
Times 2009). Although some researchers claim, perhaps rightly, that “it is
unconstitutional to imprison offenders for nonpayment of debt” (Ruback
and Bergstrom 2006, p. 243), this does not mean that it does not occur,
as the U.S. Supreme Court has ruled that debtors may be incarcerated
for “willful” nonpayment of legal debt."

Even if it does not lead to arrest or incarceration, having a warrant
issued—that is, being “wanted” by the police—has important social and
economic consequences for people with warrants and their families. On
the basis of six years of fieldwork in a poor, black Philadelphia neigh-
borhood, Goffman (2009, p. 353) concludes that “young men who are
wanted by the police find that activities, relations, and Jocalities that others
rely on to maintain a decent and respectable identity are transformed into
a system that the authorities make use of to arrest and confine them. The
police and the courts become dangerous to interact with, as does showing
up to work or going to places like hospitals.” Goffman’s findings thus
indicate that being wanted by the police shapes the lives of many of the
urban poor, often in adverse ways. Moreover, federal welfare legislation

' Beavden v. Georgia, 461 U.S. 660 (1983).
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adopted in 1996 prohibits states from providing Temporary Assistance
for Needy Families, Supplemental Security Income, general assistance,
public and federally assisted housing, and food stamps to individuals who
are “fleeing felons” (i.c.,, have a bench warrant stemming from a felony
conviction) or are in violation of any condition of probation or parole.!!
The Social Security Administration (SSA) database is now linked to state
warrant databases, so that the cessation of benefits occurs automatically
on issuance of an arrest warrant (provided that warrant appears in the
state database).” People who have a warrant for their arrest are also
unable to obtain or renew driver’s licenses; this barrier to transportation
reduces their employment prospects (Pawasarat 2000, 2005). Warrants are
thus a unique and consequential aspect of legal debt.

In short, the sociological literature recognizes that criminal convictions
and mass incarceration exacerbate inequality. Yet monetary sanctions’
additional stratifying effects have not been recognized. Similarly, socio-
logical studies show that debt is both a cause and a consequence of poverty
but have not previously recognized that penal institutions are an impor-
tant source of a particularly deleterious form of debt.

Debt, Poverty, and Social Inequality

In the sociological literature, debt is generally understood to be the con-
sequence of consumer borrowing (Keister 2000; Sullivan, Warren, and
Westbrook 2000) or racial inequality in the credit and mortgage markets
{Blau and Graham 1990; Oliver and Shapiro 1990; Horton 1992; Massey
and Denton 1993; Conley 1999; Shapiro 2004). This literature indicates
that debt has important consequences for the measurement and repro-
duction of poverty and social inequality. For example, consumer debt—
and the poor credit ratings that result from it-—may negatively influence
job prospects, as employers increasingly check credit reports when making
hiring decisions (Bayot 2004). Apartment managers often check credit
histories in determining eligibility for housing." Banks and other lending
agencies also routinely check credit histories before opening new accounts,

1142 US.C. § 608 (aN9XAXii); Szymendera (2005).

'? States now send the SSA’s Office of Inspector General the name and identification
of all of those in their warrant database; the SSA matches “wanted persons” files
provided by the participating law enforcement agency against SSA’s computer files
of individuals receiving Title XVI payments or Title II benefits or serving as repre-
sentative payees, in order to ensure that benefits are stopped in such cases (see hitp:/f
www.socialsecurity.gov/oig/organization/investigations. htm),

3 Under the Fair Credit Reporting Act, lenders, insurance companies, landlords, credit
card companies, potential employers (with the applicant’s written consent), child sup-
port enforcement agencies, and others may access credit reports,
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As a result, individuals with debt and poor credit ratings often cannot
open traditional bank accounts and may be compelled to borrow on less
favorable terms (Caskey 1994; Ellichausen and Lawrence 2001). In such
circumstances, debtors are not able to build or raise their credit scores
and often pay more for loans, services, and goods (Squires 2004),

For all of these reasons, debt reduces household wealth and reproduces
poverty over time. Yet the sociological literature has not yet recognized
that the penal system may be an important source of an even more dam-
aging form of debt. Indeed, legal debt is particularly injurious: unlike
consumer debt, it is not offset by the acquisition of goods or property, is
not subject to relief through bankruptcy proceedings, and may trigger an
arrest warrant, arrest, or incarceration. Assessing monetary sanctions’
prevalence, magnitude, and consequences is therefore essential to the de-
velopment of a comprehensive understanding of how penal expansion
fuels poverty and inequality.

DATA AND METHOD

Our analysis draws on national and state-level data to address these issues.
First, to assess the frequency with which monetary sanctions are imposed
nationally, we analyze data from the nationally representative Survey of
Inmates in State and Federal Correctional Facilities and from Bureau of
Justice Statistics sentencing data. While the former pertain only to felons
sentenced to state or federal prison, analysis of the latter allows us to
identify trends among persons who are convicted of felonies but are sen-
tenced to less than one year of confinement time (and therefore serve their
confinement sentence in jail), felons who are sentenced to probation but
not confinement, and misdemeanants.

Although useful for assessing the prevalence with which monetary sanc-
tions are imposed, these national-level data do not shed light on the mag-
nitude of the monetary sanctions assessed. In order to assess the magnitude
and accumulation of legal debt, we analyze data regarding the dollar
value of the monetary sanctions imposed by Washington State superior
courts for all felony cases sentenced in the first two months of 2004
(n = 3,366). This sample was drawn from the Washington State Sen-
tencing Guidelines Commission (WSSGC) database, which summarizes
information entered from individual judgment and sentence forms sub-
mitted each month by every superior court in the state to the Washington
State Administrative Office of the Courts (WSAOC). The unit of analysis
in this data set is convictions rather than individuals. These data include
only the monetary sanctions assessed by Washington State superior courts.
Although Washington State courts may now impose an impressive range
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of monetary sanctions (see table 1), these court data omit other potential
sources of legal debt, including jail fees, department of corrections (DOC)
fees, and the accumulation of interest on unpaid legal obligations. In
addition, these data capture the sanctions imposed for a single felony
charge, yet many of those convicted of a felony offense are convicted of
multiple charges; many also acquire multiple criminal convictions over
time. These court conviction data thus shed light on the magnitude of
the monetary sanctions associated with a single felony charge only.

Ideally, our assessment of the magnitude of the monetary sanctions
imposed by the penal system would be based on national rather than
state-level data, However, the imposition of monetary sanctions is largely
a state and local affair; the acquisition of empirical information about
this practice will necessarily be an incremental process." Given the ab-
sence of data regarding the magnitude of the LFOs imposed on criminal
defendants in other states, it is not currently possible to ascertain whether
the magnitude of the LFOs imposed by Washington State criminal justice
agencies is typical. However, reports from other states suggest that the
monetary sanctions imposed in Washington State are broadly similar to
those that may be assessed in other states (see, e.g., McLean and Thomp-
son 2007; Rosenthal and Weissman 2007).

In order to assess how legal debt imposed by a broader range of criminal
justice agencies accumulates over time in the lives of persons with criminal
histories, we randomly selected 500 individuals from among those con-
victed of a felony in Washington State superior courts in January or
February 2004. We then compiled and analyzed data provided by the
WSAOC regarding all monetary sanctions that had been imposed on these
500 individuals by juvenile, state, and local courts over their lifetimes as
of May 2008. These data also include information about the amount of
legal debt these same 500 individuals owed to the courts and to the DOC
as of May 2008. Unlike the cross-sectional data from which this subsample
was drawn, these longitudinal data provide a sense of how legal debt
imposed by a broader range of criminal justice agencies accumulates in
the lives of persons with criminal histories. Nonetheless, these data still
underestimate the magnitude of the legal debt possessed by people with
criminal histories, as they omit monetary sanctions potentially imposed
by federal courts, jails, county clerks, private collection agencies, and
offices of public defense or assigned counsel. Our results therefore un-
derestimate the size of the legal debt possessed by Washington State res-
idents with criminal histories.

“ Over 94% of all convicted felons are sentenced in state courts; only 5.8% are sen-
tenced in federal courts (Durose 2004, table 1.10). Those accused of misdemeanors are
sentenced in lower, or local, courts,
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TABLE 1

AUTHORIZED MONETARY SANCTIONS: WASHINGTON STATE SUPERIOR COURTS

Obligation Type Amount Specified Applicable Cases RCW
Payments to victims:
Victim penalty assessment ...... $500 Mandatory for all felony convictions 7.68.03%
Restitution .........oooviiennene, Up to twice the offender’s gain or  Felony convictions involving injury o person or loss  9.94A.753
victim’s loss of property
Fees:
Bench warrant* ...........ool $100 Bench warrant issued 10.01.160
Filing/clerk’s fee® ................ $200 Al felony convictions 36.18.00
Court-appointed attorney fee ... Not specified Defense attorney provided by state 9.94A.00
Deferred prosecution*® $150 Prosecution deferred 10.01.10
Crime lab analysis fee $100 Lab work performed 43.43.60
DNA database fee .......... $100 DNA entered into database 43.43.74
Jury fee $125 6 person/$250 12 person Cases adjudicated at jury trial 10.46.10
Interlocal drug fund ........ .. Variable Most felony drug convictions 69.50.41
Incarceration costs ............... $50 per prison/$100 per jail day Convictions resulting in confinement sentence; cost of  9.94A.70
pretrial supervision
Emetrgency response ............. Actual costs Vehicular assault and homicide 38.52.40
Extradition costs ............ Actual costs Extradition involved 9.95.210
Extension of judgment fee $200 Judgment aftet 10 extended years 6.17.020
Fines:
VUCSA fine ,.....ooovvvevvinnnnn $1,000/$2,000 Drug convictions 69.50.430
Domestic violence penalty ...... Up to $100 Domestic violence convictions 10.99.00
Other fines Not specified All 9.94A.50

NOTE.«~RCW = Revised Code of Washington; VUCSA = violation of the Uniform Controlled Substance Act. Only legal inancial obligations that may be assessed
by Washington State superiot courts are listed; other fees assessed by clerks, collection agencies, jails, municipal courts, district courts, and the department of corrections
are not shown.

* Fee may be imposed absent conviction: “Costs may be imposed only upon a convicted defendant, except for costs imposed upon a defendant’s entry into a
deferred prosecution program, costs imposed upon a defendant for pretrial supervision, or costs imposed upon a defendant for preparing and serving a warrant for
failure to appear” (RCW 10.01.160). Incarceration costs and attorney fees cannot be imposed by the court without a conviction, although jails and offices of public
defense may charge their own separate fees independent of conviction status.
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The WSSGC database from which the cross-sectional and longitudinal
data were drawn includes information about defendants’ race/ethnicity,
gender, and age, as well as their case characteristics. Although some His-
panic defendants were identified as such in the WSSGC database, some
state courts identify defendants by race only, ignoring ethnicity/Hispan-
icism. As a result, some Hispanic defendants were not classified as such
in the WSSGC database. We used Hispanic Surname Analysis to estimate
the proportion of white, black, and other defendants who are Hispanic.
This program uses the U.S. Census Spanish Surname database and assigns
a numeric value between 0 and 1 to all surnames in that database. These
numeric values are provided by the U.S. Census Department and represent
the probability that a given surname corresponds to persons who identified
themselves as Hispanic/Latino in the 1990 U.S. census (Word and Perkins
1993; Perkins 1996). The list used to identify defendants of Hispanic origin
in the WSSGC data included only Spanish surnames that are classified
by the Census Bureau as “heavily Hispanic.””® The demographic char-
acteristics of the full sample and subsample are very similar, as shown
in table 2.

Finally, we draw on interviews with 50 Washington State residents
living with a felony conviction to assess how legal debt affects those who
possess it and to analyze whether and how monetary sanctions may con-
tribute to the accumulation of disadvantage. We interviewed and surveyed
50 people who had at least one felony conviction from one or more of
four Washington State counties (King, Pierce, Yakima, and Clark). These
interviews were supplemented by informational interviews with at least
one correctional officer and one defense attorney working in each of these
four counties and three county clerks; seven superior court judges were
also interviewed.

The four counties in which we recruited these interview subjects were
selected to maximize variation in LFO assessment and demographic com-
position. Respondents with felony convictions were recruited through fly-
ers posted in a variety of clerk, court, social service, and DOC offices and
by word of mouth. The flyers indicated that our study would investigate
the personal and financial effects of LFOs. Approximately 50 flyers were
posted over two months. The sample obtained from this recruitment effort
is a convenience rather than a probability sample and is not representative

¥ 1t is possible that applying this methodology led to the misidentification of some
(mainly white) defendants as Hispanic. It is also possible that some Hispanics remain
unidentified as such, as many Hispanics do not have surnames that are on the list
generated by the Census Bureau. However, by classifying only those with surnames
considered to be “heavily Hispanic,” we have presumably erred on the side of under-
counting Hispanics,
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TABLE 2
DEMOGRAPHIC CHARACTERISTICS OF SENTENCED FELONS:
WASHINGTON STATE SUPERIOR COURTS (%)

Full Sample Subsample
(n = 3,366) {n = 500)
Race/ethnicity:
Black ....oocovviniinninnn 13 12
White ............ccvevnes 68 70
Latino/Hispanic ......... it 9
Native American ........ 2 2
Asian/Pacific Islander ... 2 2
Other .....ooovvevvninnnn. 4 3
Gender:
Male ...........ooovinnnn 81 83
Female ................... 19 17
Age (median years) ........ 33 32
SOURCE. — Washington State Guideline C ission and Administrative Office
of the Courts.

of all persons convicted of felonies.'® Although the gender composition of
our interviewees is nearly identical to the gender composition of Wash-
ington State and U.S. felons, blacks are overrepresented, and whites un-
derrepresented, in our interview sample (see table 3).

Because of the nonrandom nature of the interview sample, the interview
results may not capture the experience of persons convicted of felonies
across Washington State or the United States. However, our interview
sample includes people with fairly typical LFOs. Specifically, the amount
assessed to those we interviewed ranged from $500 to approximately
$80,000, with a median LFO of $9,091. Similarly, in our subsample of
500 drawn from the court records, assessments ranged from $500 to
$305,145, with a median debt of $7,234. Thus, the median legal debt
reported by our interviewees was only slightly larger than possessed by
Washington State felons generally. Neither does the overrepresentation of
blacks among our interviewees appear to have led our sample to be no-
tably poorer than felons generally. Specifically, just over half of those we
interviewed reported monthly household incomes that placed them under
the federal poverty line; nationally, 80% of those charged with a felony
offense are indigent (New York State Bar Association 2006). Our inter-
views thus provide a window into the financial lives of felons with fairly
typical incomes and LFOs.

The interviews lasted from one to two and a half hours and were
conducted individually in a variety of public spaces, including DOC of-

* As a result, there is no response rate.

1767

A 389



American Journal of Sociology

TABLE 3
DEMOGRAPHIC CHARACTERISTICS OF INTERVIEW SAMPLE: WASHINGTON STATE FELONS
AND U.S. FELONS (%)

Legal Financial
Obligations Interview Washington State US. Felons
Sample (2007) Felons (2004) (2004)
Race/Ethnicity:
Black ................ 52 13 36
White ............... 36 72 59
Other ................ i2 5 3
Gender:
Male ................ 82 81 82
Female .............. 18 19 18
Age (median years) ... 37 31 32
SoURCES. — Authors® analysis; Washington State Guideline Cx ission and Administrative Office of

the Courts; U.S. Department of Justice, Bureau of Justice Statistics, National Judicial Reporting Program,
2004,

NoTe.~National data include those convicted of felonies in state superior courts across the United
States. Hispanicism is not systematically reporied in either data set but was inferred in the Washingion
State database using Hispanic Surname Analysis.

fices, coffee shops, churches, and shelters. Participants were paid $20 for
their time. Each interview began with a survey questionnaire that in-
cluded questions regarding the year of the last felony conviction, the
number of felony convictions, estimated legal assessment and debt,
monthly income, demographic characteristics, housing situation, marital
status, and number of children. After the surveys were administered,
interviewers posed more open-ended questions designed to assess how
legal debt affected our respondents. Specifically, the interview questions
explored how the interviewees acquired information about their LFOs,
how and by whom theit monthly minimum payments were determined,
whether they made regular payments, why they did or did not make
regular payments, and the consequences or making or not making regular
payments.

The open-ended portion of the interviews was digitally recorded and
transcribed for analyses. We used a grounded theory approach to analyze
these qualitative data. We met frequently throughout the time in which
the interviews were collected to discuss emerging and salient themes (see
Glaser and Strauss 1967; Miles and Huberman 1984; Strauss 1987; Lof-
land et al. 2006). We then coded the transcriptions for main themes,
concepts, and events. This inductive analytic approach allowed us to
investigate the “meanings, intentions and actions of the research partic-
ipants” (Charmaz 2001, p. 337). Once the codes were created, memos on
key themes were developed (Emerson, Fretz, and Shaw 1995). Contrary
or diverging findings were also noted and allowed us to highlight potential
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variation in informants’ experiences or understandings. Representative
excerpts from the interviews were then identified and are used below to
illustrate these key themes.

FINDINGS
Monetary Sanctions: Prevalence and Trends

The Survey of Inmates in State and Federal Correctional Facilities pro-
vides nationally representative data regarding state and federal prison
inmates (whe, by definition, were convicted of at least one felony offense).
The survey asks inmates about any monetary sanctions imposed by the
courts; the results do not include monetary sanctions imposed on prisoners
by departments of corrections, jails, or other noncourt agencies. These
data therefore understate the prevalence with which monetary sanctions
are imposed on felons sentenced to prison. Nonetheless, the results indicate
that two-thirds (66%) of the prison inmates surveyed in 2004 had been
assessed monetary sanctions by the courts, a dramatic increase from 25%
in 1991 (see fig. 1).

These survey results thus indicate that the proliferation of authorized
fees and fines has in fact led to the increased imposition of monetary
sanctions in the federal and state courts. Although fees are the most
common type of monetary sanction imposed on felons sentenced to prison,
the percentage of prison inmates who received fines and restitution orders

5%
“w OCostyFees
W% G Fimes
-
20% | .
®.Awy LFO
v |
1991 2084

F1G. 1.—Percentage of prison inmates with court-imposed monetary sanctions by type
of sanction, 1991-2004. Sources: Authors’ compilations; data from U.S. Department of Jus-
tice, Bureau of Justice Statistics; Survey of Inmates in State and Federal Correctional
Facilities, Ann Arbor, Mich. (Interuniversity Consortium for Political and Social Research
[producer and distributor}, 2007-02-28, nos. 6068, 2598, 4572).

1769

A 391



American Journal of Sociology

as part of their court sentence has also jumped notably, from 11% to 34%
and 25%, respectively. Thus, although fees are most frequently imposed
by the courts on felons sentenced to prison, one-third of all felons sen-
tenced to prison are also fined, and one-quarter are obligated to pay
restitution by the courts.

When disaggregated by jurisdiction, the results of the inmate survey
indicate that the use of monetary sanctions is now common in the majority
of U.S. states and in the federal system (see table 4). Specifically, in 2004,
a majority of inmates reported that they had been assessed monetary
sanctions by the courts in 36 of the 51 jurisdictions listed in table 4.

These prison inmate survey data include only felons sentenced to prison.
Yet 30% of felons are sentenced to probation rather than confinement,
and some felons serve their confinement sentence in jail (Bureau of Justice
Statistics 2004). Moreover, misdemeanants are not sentenced to prison.
As a result, the prison inmate survey results do not shed light on the
frequency with which monetary sanctions are imposed on either felons
not sentenced to prison or misdemeanants.

Court and survey data collected by the Bureau of Justice Statistics help
to fill these lacunae. These data indicate that misdemeanants and felons
not sentenced to prison are even more likely than felons who are sentenced
to prison to receive monetary sanctions. Specifically, 84.2% of felons sen-
tenced to probation were ordered by the courts to pay fees or fines in
1995; 39.7% were also required to pay restitution to victims. Similarly,
83% of misdemeanants sentenced to probation were assessed fees, fines,
or court costs; 17.6% were also assessed restitution. It thus appears that
felons sentenced to probation and misdemeanants are more likely than
felons sentenced to prison to receive monetary sanctions.

The data shown in figure 2 provide additional evidence that the fre-
quency with which fines are imposed on persons convicted of felony of-
fenses in state courts has increased.'” For example, the percentage of felons
sentenced to jail who were also fined rose from 12% in 1986 to 37% in
2004. The share of felons sentenced to probation and prison who also
receive fines has also increased since 1986 (see fig. 2). These data thus
challenge the claim that fines are rarely imposed for felonies in the United
States (Nagin 2008, p. 38); it appears instead that monetary sanctions are
now a common supplement to confinement and criminal justice super-
vision.

In sum, the national inmate survey and court data support three con-
clusions regarding the use of monetary sanctions. First, the imposition of
monetary sanctions is increasing, and a majority of felons and misde-
meanants now receive monetary sanctions as part of their criminal sen-

" Unfortunately, this longitudinal survey does not specifically ask about fees.
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tence. Insofar as these data include only information about monetary
sanctions imposed by the courts, the true prevalence of monetary sanctions
is likely even greater than indicated by our findings. Second, misde-
meanants and felons sentenced to probation are even more likely than
felons sentenced to prison to be assessed monetary sanctions by the courts.
Finally, although fees are the most frequently imposed monetary sanction,
the use of fines has also increased over lime.

Given estimates of the number of people who are sentenced as felons
and misdemeanants each year, these findings suggest that millions of
mainly poor people living in the United States have been assessed mon-
etary sanctions by the courts. Below, we analyze data provided by the
WSAOC to empirically assess the dollar value of the monetary sanctions
imposed and to analyze their accumulation over time.

The Magnitude and Accumulation of Monetary Sanctions

The results described in this section shed light on the magnitude and
accumulation of the monetary sanctions imposed in Washington State.
Table 5 provides descriptive statistics regarding the monetary penalties
assessed for all felony cases sentenced in Washington State superior courts
during the first two months of 2004. The minimum and maximum
amounts shown indicate that there is wide variation in LFO assessment.
Specifically, the minimum amount assessed for conviction of a single felony
charge was $500; the maximum was a surprising $256,257. As a result of
this variation, the median and mean dollar values were quite disparate.
Specifically, the median dellar value of the LFOs assessed per felony
conviction was $1,347; the mean LFO assessment was $2,540.

These data illuminate the nature of the monetary penalties imposed by
Washington State courts for conviction of a single felony charge. However,
they do not include other sources of legal debt or show how legal debt
accumulates over the life course of persons with criminal histories. Toward
these ends, table 6 shows the total LFO amounts assessed to, and owed
by, 500 of the (randomly selected) defendants sentenced by the Washington
State superior courts in the first two months of 2004. In this table, the
value of LFQOs assessed includes monetary sanctions imposed by juvenile,
district, and superior courts over the life course as of May 2008; legal
debt refers to the amount currently owed and also includes fees assessed
by the Washington State DOC and the accumulation of interest over
time.’® Neither of these two categories includes any fees potentially as-

* In Washington State, fees and fines assessed by the courts are subject to interest,
but costs charged by the DOC are not. The Washington State DOC charges inmates
for the cost of their imprisonment, supervision, and court-mandated tests (unless
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TABLE 4
PrisoN INMATES WITH COURT-IMPOSED MONETARY SANCTIONS BY
JURISDICTION, 2004
Percentage with
Court-Imposed Number of
Jurisdiction Monetary Sanctions Inmates Surveyed

Alabama ................ 69 54
Alaska ................... 84 295
Arizona .................. 42 162
Arkansas ................ 56 418
California. ............... 82 1,729
Colorado ................ 86 218
Connecticut ............. 7 188
Delaware ................ 75 116
District of Columbia ... 0 1
Florida .................. 60 826
Georgia .......co.oeaveeens 42 549
Hawaii ...........c..e. 35 34
Idaho ...............c.... 26 464
MWinois ........ccovvveenns 52 299
Indiana .................. 91 161
Towa ovovinneiiiinnens 67 51
Kansas ..............u.0s 68 - 143
Kentucky .......c.oenn.. 28 170
Louisiana ............... 14 209
Maine ...........c0ee 55 141
Maryland ............... 29 249
Massachusetts .......... 0 1
Michigan ................ 48 425
Minnesota ............... 78 59
Mississippi .......oueeuen 85 478
Missouri ................. 72 188
Montana ................ 71 79
Nebraska ................ 58 38
Nevada ...........cc.evi 52 410
New Hampshire ........ 91 321
New Jersey ............. 54 107
New Mexico ............ 76 758
New Yotk ............... 86 7
North Carolina ......... 43 49
North Dakota .......... 69 49
Ohio ..ocvvveniiiiiinnanes 34 520
Oklahoma ............... 83 n
Oregon ...........ovuvias 59 124
Pennsylvania ............ 80 460
Rhode Island ........... 66 56
South Carolina ......... 28 214
South Dakota ........... 83 48
Tennessee ............... 55 239
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TABLE §
MONETARY SANCTIONS ASSESSED BY WASHINGTON STATE SUPERIOR COURTS PER
CONVICTION, 2004 ($)

Median Mean Min Max

Violent offenses (2 = 295) .................... 935 5,444 500 256,257
Drug offenses ( = LIL1) ..oooviinnniininn, 1,647 2,069 500 33,770
Other offenses (n = 1,960) .................... 1,010 2,536 500 185,346
Total legal financial obligations, all offenses
(=3,300) .......ooiviiiiniiiiiiiiii, 1,347 2,540 500 256,257
SoURCE.~—Washington State Guideline C ission and Administrative Office of the Courts,

viduals had been assessed $11,471 by the courts by 2008; the mean amount
these same individuals owed was similar, at $10,840. Overall, the mean
ratio of LFO assessments to LFO debt is 0.77, meaning that in 2008,
felons in our subsample owed 77% of what they had been assessed by
the courts over their lifetime. If we focus on median LFO assessment and
legal debt, the pattern is similar: felons included in the sample had typ-
ically been assessed $7,234 and owed $5,254, with a median ratio of 0.77.
It thus appears that legal debt is sustained over time for many of those
who receive monetary sanctions.

The significance of these LFOs may be best appreciated by placing
them in the context of expected earnings. The following analysis draws
on Western's (2006) estimates of the annual earnings of formerly incar-
cerated men to illustrate the significance of average and typical legal debts
in relation to estimated earnings.’”” We use Western's estimates because
they are based on a nationally representative sample of formerly incar-
cerated men. Because he analyzed the earnings of men who served time
in jail or prison, the LFO data shown below are also limited to men who
were sentenced to confinement.*

19 Western’s estimates are based on analysis of National Longitudinal Survey of Youth
data and refer to the annual earnings of a 27-year-old who was previously incarcerated
(2006, p. 116). His income measure is based on self-reported earnings, which exclude
transfer payments from general assistance or unemployment insurance. Although gen-
eral assistance may enhance income for some men, most formerly incarcerated men
have not worked enough to qualify for unemployment insurance (Western 2006). In
some states, felons are disqualified from general assistance (Uggen et al. 2006). General
assistance was recently terminated in Washington State.

0 Although felons sentenced to probation rather than prison may be slightly less dis-
advantaged than felons sentenced to jail or prison, this difference appears to be rel-
atively small. In 1995, 54.4% of felony probationers had a high school diploma or
GED (General Equivalence Degree), compared to 30.6% of prisoners and 87.3% of
young adult males living in the United States (Uggen et al. 2006, table 3). Overall,
80% of those charged with a felony offense are indigent (New York State Bar Asso-
ciation 2006).
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TABLE 4 (Continued)

Percentage with

Court-Imposed Number of
Jurisdiction Monetary Sanctions Inmates Surveyed
Texas ..o.oovvveneiniann, 43 1,997
Utah ... 57 81
Vermont ................. 82 353
Virginia .................. 50 16
Washington ............. 92 205
West Virginia ........... 86 228
Wisconsin ............... 100 2
Wyoming ................ 0 1
Federal prisons ......... 90 3,541
All jurisdictions ........ 66 17,802

Sounces. —U.S. Department of Justice, Bureau of Justice Statistics; Survey of Inmates in State
and Federal Correctional Facilities, Ann Arbor, Mich. (Interuniversity Consortium for Political
and Social Research [producer and distributor], 2007-02-28, nos. 6068, 2598, 4572).
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F16. 2.—Percentage of convicted felons with fines by sentence type, 1986-2004. Sources:

Authors’ compilations; data from the Bureau of Justice Statistics, Felony Sentences in State
Courts, 1986-2004.

sessed by jails, clerks, private collection agencies, or offices of public
defense/assigned counsel. The results therefore underestimate the accu-
mulation of legal debt in the lives of people with criminal histories.
Nonetheless, the results shown in table 6 indicate that average LFO
assessments to, and the average legal debt possessed by, persons convicted
of a felony offense in 2004 are substantial. On average, these 500 indi-

waived by the court or by the DOC). It collects payments for these costs during the
time of confinement and supervision but does not actively collect payments for DOC
fees once a person has been released from supervision.
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TABLE 6
MEDIAN AND MEAN ASSESSED AND OWED LEGAL FINANCIAL OBLIGATIONS: WASHINGTON STATE FELONS, 2008

Median LFOs Median Legal Mean LFOs Mean Legal

Assessed by 2008  Debt by 2008  Ratio: Median Legal Assessed by 2008 Debt by 2008  Ratio: Mean Legal

Race/Ethnicity (%) ) 3 Debt/Assessed LFO &) (&3] Debt/Assessed LFO
Black (64): 5,369 3,802 72 11,879 15,641 .76
Men (55) ....... 5,733 3,970 33 13,201 17,769 .75
Women (9) ..... 3,610 2,730 64 3,799 2,635 78
Hispanic (43): 4,440 3,734 .86 10,477 9,194 .82
Men (38) ....... 4,350 3.704 .86 8,975 7,149 77
Women (7) ..... 7,124 9,845 1.22 18,635 20,293 1.05
White (351): 7,877 5,897 .78 11,692 10,532 .76
Men (278) ..... 9,044 6,672 .79 12,664 11,518 76
Women (73) ... 5,631 3,333 72 7,991 6,774 75
Other (40): 8,372 6,117 81 10,008 7,723 80
Men (34) ....... 6,810 5,697 69 9,216 6,641 77
Wotnen (6) ..... 13,045 12,432 96 14,478 13,855 .98
All (500) .......... 7,234 5,254 Nai 11,471 10,840 77

SQURCE.~—Washington State Administrative Office of the Courts.

NoTr. —~Legal financial obligation (LFO) assessment includes monetary sanctions imposed by state and district (local) courts. LFOs owed also include any
department of corrections charges outstanding in 2008 and the accrual of interest on court-imposed sanctions but alse reflect payments made. Individuals
included in the sample had an average of five court convictions by May 2008; » = 500.
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TABLE 7
MEDIAN AND MEAN LEGAL DEBT IN RELATION TO ESTIMATED ANNUAL EABNINGS:
FORMERLY INCARCERATED BLACK, HISPANIC, AND WHITE MEN

Black Men Hispanic Men White Men

Estimated average annual earnings

{2008 dollars) ............eenee.. 8,012 10,432 11,140
Legal debt by 2008 ($):

Median ...............ooiiiiiinn 3,970 3,704 6,672

Mean ........ovvviiiiiiineiiiannnns 17,769 7,149 11,518

Legal debt as a percentage of ex-
pected annual earnings:
Median ...........ocoiiiiiinaa 49.6 355 59.9
Mean ......cooevvvvvieiieniinnnnian, 222 69 103
Sources,— Washington State Administrative Office of the Courts; Western 2006, table 5.2.

NoTEe. —Western's (2006) estimates of average annual earnings of formerly incarcerated men were
provided in 2004 dollars; these have been converted to 2008 dollars; » = 500.

Western’s findings indicate that formerly incarcerated white men
earned an annual average of $11,140; Hispanic men earned $10,432, and
black men earned $8,012.” If we compare these expected earnings to
median legal debt, it appears that formerly incarcerated white, Hispanic,
and black men owed 60%, 36%, and 50%, of their annual incomes in
legal debt, respectively (see table 7). If we compare expected earnings to
average (mean) legal debt, the results indicate that formerly incarcerated
white men had, by 2008, been assessed monetary sanctions roughly equiv-
alent to their expected annual earnings. The average legal debt of formerly
incarcerated Hispanic men is equivalent to 69% of their expected earnings.
For black felons, however, average legal debt was equivalent to more
than twice (222%) their expected earnings. These findings indicate that
typical legal debt is quite substantial relative to the expected earnings of
formerly incarcerated men.

Table 8 takes into account the accumulation of interest on court-im-
posed monetary sanctions and helps to explain why legal debt tends to
be long term. The results show that even felons who make payments of
$100 a month (11% of the expected monthly earnings for formerly in-
carcerated white men, 12% for formerly incarcerated Hispanic men, and
15% for formerly incarcerated black men) toward a typical (median) legal
debt will still possess legal debt 10 years later because of the accumulation
of interest. Felons who consistently pay $50 a month will still possess
legal debt after 30 years of regular monthly payments.

In summary, Washington State court data indicate that the dollar value
of the monetary sanctions levied against, and owed by, persons convicted

! Western's results have been converted to 2008 dollars.
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TABLE 8
LEGAL FINANCIAL OBLIGATION AMOUNT OWED IN §, 10, 15, AND 30 YEARS BY
MONTHLY PAYMENT FOR MEDIAN WASHINGTON STATE LEGAL ASSESSMENT

MONTHLY PAYMENT ($)

LEGAL DEBT $10 $25 $50 $100
5 years later ..., 12,325 11,100 9,059 4,973
10 years later ... 21,875 18,124 12,373 871
15 years later ... 38,378 30,884 18,395 0
30 years later ... 225,110 172,686 85,311 0
Note.—Typical (median) LFO { by the courts by individuals included in our

subsample of 500 was $7,234 in 2008.

of a felony offense is substantial relative to expected earnings. Even those
who make regular payments of $30 a month toward a typical legal debt
will remain in arrears 30 years later, and it will take more than a decade
for those who regularly pay $100 a month to eradicate their legal debt,
even assuming no additional monetary sanctions are imposed. These find-
ings suggest that monetary sanctions create long-term legal debt and sig-
nificantly extend punishment’s effects over time. Below, we draw on our
interview data to identify the consequences that flow from the often long-
term possession of legal debt.

The Consequences of Legal Debt

Our interview findings suggest that legal debt has three sets of adverse
consequences. First, respondents who made LFO payments lose income
and experience heightened financial stress. This drain on their income
represents an additional economic liability that compounds the challenge
of securing employment. Second, possession of legal debt—and resulting
poor credit ratings—constrains opportunities and limits access to status-
affirming institutions such as housing, education, and economic markets.
Third, when respondents do not make regular payments, they often ex-
perience criminal justice sanctions, including warrants, arrest, and rein-
carceration. As a result, our interviewees conveyed a strong sense that
they were unable to disentangle themselves from the criminal justice sys-
tem and, in addition to carrying the stigma of a felony conviction, were
burdened with an economic punishment that constrained their daily lives
and future life chances. Each of these findings is described below, First,
however, we briefly summarize our survey findings, which shed light on
our interviewees’ financial circumstances.

Financial context.—Like most felons, our interviewees reported living
under adverse social and financial circumstances (see table 9). Fewer than
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TABLE 9
LEGAL FINANCIAL OBLIGATIONS INTERVIEW SAMPLE: SOCIAL AND FINANCIAL
CHARACTERISTICS (# = 50)

Characteristic Percentage
Employed (full or part time) ...l 48
Less than a high school education ......................... ... 26
High school degree or General Equivalence Degree only ... 40
Unstably housed/homeless .................cooviiiiiiiiieni.. 26
Supporting minor children ... 58
Below federal poverty line .................ciiiiii., 51
On community SUpPervision ...............coociiiviieviniannn.. 60
Formetly incarcerated ..............ooooiiiiiiiiiiiiiiiii.n. 100

half (48%) were employed at the time of the interview. One-quarter (26%)
of those interviewed were unstably housed (e.g., living in transitional
housing or temporarily with a friend/family member) or were homeless.
Over half (538%) were supporting children either by raising a child in their
home or by providing child support payments. Most (60%) were under
community supervision at the time of the interview, and all had previously
been incarcerated. Just over one-quarter (26%) had less than a high school
education; another 40% had only a high school diploma or a GED. Over
half (51%) of those interviewed were living on incomes that fell below
the federal poverty line. (Poverty rates were estimated on the basis of
reported household income, marital status, and the number of dependent
children.) Although the interview sample was not randomly drawn, the
social and financial circumstances reported by our respondents were thus
similar to those found in national studies.

Reduced income and wealth.—Legal debt reduced our respondents’
income and their capacity to accumulate wealth. The most obvious impact
was a reduction in take-home pay after monthly LFO payments were
made. In some instances these payments were made voluntarily; in other
cases, they resulted from court-mandated wage garnishment. In either
case, making LFO payments reduced household income and decreased
opportunities to accumulate savings, make investments, or purchase as-
sets—all of which are vital to building wealth.

A minority (20%) of those we interviewed indicated that making pay-
ments toward their legal debt was not unduly burdensome. Yet the vast
majority did not find themselves in such fortuitous circumstances. Living
on limited incomes and in precarious housing situations meant that mak-
ing even small payments was a significant burden for most of our re-
spondents. Respondents who made regular payments were less able to
meet other pressing needs, such as paying for rent, medicine, and food,
or to financially support their children. Many described making difficult
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decisions about which bills to pay and which needs to meet in the face
of a financial shortfall each month. As Darrell explained:

I take it [the LFO payment] out of my Social Security check, it’s part of
my budget, so at the beginning of the month, I make my budget, I pay my
rent, I pay my house fees, because there’s a fee to stay at the house where
I'm at, for toilet paper, laundry soap, stuff like that, and then I also put
money, I get the money orders for paying my LFOs. But sometimes, if I
pay my LFO, I don’t have enough left over for food.

Respondents often provided a careful accounting of every dollar that
comprised their monthly budget. Many indicated that after making pay-
ments toward their obligations, including legal debt, they would not have
enough money left over to pay for food. In some cases, as Jose describes
below, making LFO payments would force them to downgrade their hous-
ing situation: :

I got my Section 8 voucher. . . . If I [got] a one-bedroom apartment, my
part would only be $216 a month, but I don’t have $216 a month. Cause
1 gotta pay $50 a month on the LFOs. If 1 did pay the $216, I couldn’t
feed myself, I couldn’t pay LFOs and utilities. So I gotta stay in this shelter.

Many respondents expressed great difficulty in making ends meet while
also paying their LFOs. In attempting to resolve this dilemma, some
reported borrowing money. Chris describes such circumstances in the
following excerpt:

A lot of the things that T have bills for are personal loans, people who help
me to make it through the month. So I pay them back at the end of the
month. For me, paying people {that I borrow from| is a priority more than
it is paying these things {L.LFOs] that I have been paying for a long time.

Some respondents stressed the importance of making regular payments
toward their LFOs, even if it meant other areas of their lives would be
negatively affected. Even in such cases, though, interviewees feared that
they would never be able to rid themselves of their legal debt. Indeed,
all but one of our respondents described their legal debt as long term and
predicted that it would hang over their heads for many years to come.
Below, Jeff describes the frustration he feels because his legal debt ac-
cumulates despite his regular payments:

My biggest question is like uh, you know, am I ever going to pay this
amount off? At the rate I'm going now, I'll never pay it off. That amount
now is about $44,000. Because of the interest, and in spite of me paying
the payments pretty religiously.
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Indeed, as Ross describes below, many of our respondents noted that their
legal debt would hang over their heads for the long haul.

T figured out that like all the funds T owed, going on the current payment
plans, I figure out I’ll be paying till I'm past 30 years old. And I've been
doing it {paying] since I was 18.

The fact that legal debt often grew despite regular payments led some to
feel so frustrated that they eventually stopped paying. Gary illustrates
this sentiment in the follow excerpt:

I mean, if you have a normal job, you can’t really gain no headway. I
mean, the bottom line is if I go pay on it, and $50 a month ain’t covering
it, and I'm still, you know I’m still iolling forward, then why would you
want to pay on something without seeing any deduction in the debt?

In summary, our respondents, like felons nationally, reported living on
quite limited incomes. As a result, respondents who attempted to make
regular payments were compelled (o choose between competing financial
obligations and pressing needs, including housing and food. While some
borrowed, scrimped, and juggled money to make payments toward their
LFOs, others told us that they did not make payments. Whether paying
or not, legal debt was reported to be long term by all but one of our
respondents.

Legal debt as opportunity constraint.—Even aside from the potential
loss of income it entailed, legal debt was experienced by most of our
respondents as a significant constraint that compounded the difficulty of
securing housing, employment, occupational opportunities, and credit on
favorable terms. For example, many of our respondents reported that
‘their unpaid legal debt affected their credit ratings, which impaired their
ability to find stable housing. As Thomas put it, “I couldn’t get an apart-
ment. They just said your credit’s no good and we don’t want to rent to
you. ‘You’'re a liability,” pretty much.”

Our respondents’ inability to pay off their legal debt also constrained
their efforts to enhance their education, keep necessary licenses, or oth-
erwise improve their occupational situation. In the excerpt below, Michael
describes the tension between his desire to further his education and the
economic constraints his LFO payments represented:

I got my undergraduate degree prior to my conviction. I would like to do
graduate school. I have not yet looked into, ub, what the finances of that
is going to be, but um, yeah, $200 {in LFOs] a month is going to have quite
an impact on whether or not I can go to school full time, whether or not
I can go to school at all.
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Some told us that legal debt constrained occupational options. Charles
describes below how he lost his truck driver’s license as a result of his
outstanding LFOs:

Well, I've been a fisherman for a long time, and I’ve been a laborer, and
now I'm truck driving. I can’t do it {truck driving] no more. Because the
state took my license away. I'm in noncompliance because I can’t pay.

Legal debt also prevents some from accessing bank loans to support
business endeavors or purchase assets. For example, Lisa, now working
as a case manager in a reentry program, reported that she still is unable
to secure bank loans more than a decade after her last conviction:

It {my legal debt] jammed my credit, shows up on my credit. . . . So my
name can’t be on the house, because, you know, I don’t have any credit.
And so, well we first had to get the loan through [her husband’s] mother,
and so now she’s a co-borrower. . . . But even though I'm still a home-
owner, but it’s kind of like I’'m really not because my name is not on
anything, just because I pay for everything every month. . . . And then
we have our own business, and so that’s a, we um, have a couple transitional
houses, and it’s really hard for me to like get loans and stuff. So that's
made it really hard.

For others legal debt created a disincentive to find work. For example,
Sam reports that his legal debt encouraged him not to find a job but
instead remain dependent on state benefits:

Cause as soon as I get off of DSHS, and I’'m self-supporting, they will come
in, each little outfit, and say, well we want this much, we want this much.
They’'ll take it out of your check. And by that time, you were better off to
stay on welfare,

Similarly, in the following excerpt, Jerry, a veteran, vacillates between
struggling to make ends meet or enrolling in the local veterans retirement
home:

I’'m tempted to just go to the Old Soldier’s Home and let the VA take care
of me for the rest of my life.. . . It’s, it’s like a retirement home for veterans,
but even though I'm only 50, I can go there. I'm eligible to go there, let
them take care of me.. . . I don’t want to give up-—goin’ to the Old Soldier’s
Home is kinda givin’ up, you know-—but I don't think I have a choice
about it,

These reports are consistent with Holzer, Offner, and Sorensen’s (2005)
and Holzer’s (2009) conclusions that child support payments impose a
debilitating debt that discourages legitimate earnings, which would in
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many cases be garnished. Indeed, many of those with legal debt are also
obligated by the courts to make child support payments and would there-
fore be subject to garnishment for both purposes. Moreover, several com-
munity corrections officers (CCOs) interviewed for this study reported
that employers generally dislike hiring those whose wages are garnished
because of the cumbersome bureaucratic processes garnishment entails.
To the extent that this is the case, people with either child support ob-
ligations or LFQOs are additionally disadvantaged in the labor market.
Criminal justice consequences.—As noted previously, many of those
interviewed for this study did not make regular LFO payments, a pattern
that appears to be widespread (Ruback and Bergstrom 2006; Weisburd
et al. 2008).” In the following excerpt, Rhonda described feeling over-
whelmed by the size her legal debt and her decision to try to ignore it

Intevviewer: You don’t really know how much you owe?

Rhonda: Mm-mmm. Cuz it started off with a four and then a comma, so,
that’s too much. [Baby cries.] So, from the beginning I was like, there’s
no way I can pay that. I was a kid without a job.

Many interviewees who did not make regular payments reported that
this decision led to ongoing entanglement with the criminal justice system.
Walter described waiting until he was arrested for nonpayment to find
out how much he owes:

Interviewer: So it sounds like you don't know exactly how much you owe,
but it’s still in the thousands.

Walter: 1 don’t have a clue.

Interviewer: You don’t get any monthly statements?

Walter: No. I get arrested. And then they tell me.

Some of our respondents reported that their fear of being sanctioned
for nonpayment led them to hide from the authorities. Here, Sam reports
that he stopped making payments after he lost his job and, as a result,
subsequently decided to evade the criminal justice system:

Well T was paying $20 until T lost my job and I decided to just cut and
run on these people, and then they caught up with me, and I just—he
wanted me to send $20 or $40 a month—I said, [DOC officer’s name), the
money's not there! So I'm on the run again.

As a result of their nonpayment and decision to go “on the run,” many

? These reports are generally confirmed by the court data, which indicate that a
majority of those with felony convictions make no LFO payments in the 2-3 years
after completion of their confinement sentence.
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of our respondents continued to be ensnared in the criminal justice system.
Some of these individuals were still serving a community supervision
sentence at the time of our interview and reported that their failure to
make regular LFO payments was the basis of a warrant, violation, rear-
rest, or reincarceration by the DOC.* As Steve explained,

If you miss a payment, then you get a probation violation. And that means
like you go back to jail, you know, or they give you some time: it depends
on who your probation officer is. . . . And so like, if, say I don’t pay this
much, they’ll send something in the mail saying that if I don’t make the
payment then they’ll issue a probation warrant out for my arrest.

Some respondents no longer under DOC supervision similarly reported
that the courts issued a bench warrant for their arrest in response to
nonpayment.”* Robert, no longer under DOC supervision, described his
recent arrest for nonpayment:

Interviewer: Have they ever picked you up for nonpayment?

Robert: Oh yeah, they came right to my door in the middle of the night.

Interviewer: And what happened then?

Robert: Oh, well they were real nice to me; they came and knocked on
the door; they let me get my shoes and socks on. . . . They said you
haven’t made payments 50 you're under arrest.

Given the absence of any reference to the incarceration of legal debtors
in the criminological literature, we were surprised that nearly one in four
of our respondents reported having served time in jail as a sanction for
nonpayment. Even more surprisingly, some of those we interviewed re-
ported that their legal debt increased when they were reincarcerated for
nonpayment because they were charged by the jail for the cost of their

# According to officials we interviewed, the DOC recently altered its policy and no
longer responds to failure to pay LFOs by issuing warrants or incarcerating violators
when failure to pay is the sole violation. Yet some of those interviewed for this study
indicated that they had bee¢n sanctioned by their correctional officer solely for non-
payment. There appear to be four possible explanations for this discrepancy. First, it
may be that our respondents were describing incidents that took place before the shift
in DOC policy. Second, it may be that the DOC’s new policy has not been fully
assimilated and implemented across all counties. Third, our respondents may have
had other violations in addition to failure to pay but did not realize, recall, or report
this. Fourth, respondents may have thought their CCO issued the warrant but in fact
the warrant was issued by the courts (which are authorized to issue warrants for any
violation of any condition of sentence).

*This practice is allowed under state law: “If an offender violates any condition or
requirement of a sentence, the court may modify its order of judgment and sentence
and impose further punishment in accordance with this section” (RCW 9.94A.760)
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reincarceration. Below, Pete describes being ill in jail yet not seeing a
doctor for fear of the resulting fee:

And so I go back to jail, and by the time I left T owed $261 to the jail,
OK? Do you know when I went in I owed $11. I stayed there one week,
and by the time I checked out I owed $261, and I didn’t see the doctor; I
didn’t dare see the doctor even though I needed medication and I had
withdrawals from being on lithium . . . because that would cost me another
$10 for the doctor visit. And I still racked up $261.

Thus, some of those who told us that they were jailed for nonpayment
reported that they were charged for these jail stays. By contrast, other
respondents reported that spending time in jail was a means of reducing
or eliminating debt. This, we learned, is officially known as the “pay-or-
stay” option. Bob describes this process:

And then you go in front of the judge, and they say, well you have a
probation warrant, a no-bail warrant, because you didn’t pay your fines.
. . . And then you say, well I can’t pay, your honor; I’m not going to pay.
1 don’t have the money to pay. He said, OK, 60 days. To wipe off your
debt. You either pay, or you do 30-60 days to wipe off your debt.

CCOs working in the counties in which respondents reported being in-
carcerated for nonpayment confirmed that this pay-or-stay option was
frequently used. The pay-or-stay option is authorized by state statute.*

Some of our interviewees also told us that their legal debt had the effect
of extending the time during which they were officially identified as crim-
inally involved. Below, Susan reports that official court records identified
her as still under community supervision, despite having completed that
requirement:

So when they do your criminal history record, that stuff {L.FOs] pops up.
. . . So it pops up, because I know when I applied there they said, “Oh,
you're still on active supervision.” . . . I told her I haven’t been on active
supervision for a long time; she was like well . . . she showed me the paper
when they do your criminal history background, and it pops up as you still
being on probation.

* Under RCW 9.94A.634(3)c¢) and (d), incarceration for nonpayment of LFOs is per-
mitted, but “before converting a defendant’s legal financial obligations to jail time, for
failure to make timely payments toward those obligations, the court must find that
the defendant’s failure to make payments was willful” (see also State v. Curry, 118
Wn.2d 911, 917-18, 829 P.2d 166 [1992]). It is not clear whether or how this deter-
mination was made or what circumstances constitute willful nonpayment. Washington
State is not alone: a recent survey found that incarceration for nonpayment of monetary
sanctions is authorized in all of the 10 states included in the study (Brennan Center
for Justice, n.d.).
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Similarly, others reported that their LFQOs prevented them from getting
their criminal records sealed. Paul describes the long-term consequences
of this process:*®

Well . . . after a certain amount of time your crime can get sealed, but if
you haven’t paid off the legal financial obligations off them, they can't get
sealed. So like if I got 10 years on a felony without getting another one,
then automatically it’s sealed, but if T haven’t paid my legal financial ob-
ligations, it won’t.

Finally, several respondents indicated that LFOs encourage them to
return to ctime. Although only a few of our respondents raised this issue,
it is conceivable that legal debt creates an incentive to seek illegal means
to support themselves and, ironically, to make LFO payments, a pattern
that would further increase the risk of criminal justice involvement. Jus-
tice describes this dilemma in the following excerpt:

And my last PO, I asked her for a bus ticket to get to my appointments;
she’s like, oh, we don’t do that anymore. It's like, oh, OK, I'm not supposed
to do any crime, I'm not supposed to . . . and frankly, I mean, I’'m not
trving or wanting to do any crime, and I still can’t quite commit myself to
do prostitution, but I think about it sometimes . . . at least that way I
could pay some of these damn fines.

In summary, our respondents, like felons nationally, reported living on
quite limited incomes. While some borrowed, scrimped, and juggled
money to make payments toward their LFOs, others told us that they
did their best to ignore their legal debt and did not make payments toward
their LFOs. Many of our respondents indicated that legal debt reduced
either their income or life chances, or both. Together with the increased
risk of a warrant, arrest, and incarceration, these consequences added a
significant additional burden to those already struggling to overcome mul-
tiple forms of disadvantage.

DISCUSSION
Summary of Findings

The data analyzed for this study support three main conclusions. First,
the courts now routinely impose monetary sanctions on millions of people

* Washington State felons may request that their record is sealed after completion of
all of the conditions of their sentence. This means that prospective employers and
others will not see their conviction in the criminal record database. However, com-~
pletion of all sentencing conditions, including payment of legal debt, is a prerequisite
for expunction (RCW 10.97.060).
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across the United States each year. Nationally, two-thirds of felons sen-
tenced to prison, and more than 80% of other felons and misdemeanants,
were assessed monetary sanctions by the courts in 2004. Contrary to
popular perception, the use of monetary sanctions for nontrivial crimes
has indeed caught on in the United States but as a supplement rather
than alternative to other criminal punishments.

Because monetary sanctions are increasingly employed, and because
the number of people convicted of criminal offenses in the United States
has reached a record high, we can infer that the number of people who
possess legal debt is significant and rapidly increasing. Indeed, the figures
reported above suggest that over 1 million people sentenced as felons in
2004 received monetary sanctions from the courts; millions more received
monetary sanctions from the misdemeanor courts that year. Yet even these
figures dramatically understate the number of people who acquire legal
debt, as many other criminal agencies also impose monetary sanctions.
In Ohio and Texas, for example, 58% and 39% (respectively) of inmates
exiting prison owe DOC supervision fees (McLean and Thompson 2007,
p. 7). Although estimating the precise number of U.S. residents who possess
legal debt is beyond the scope of this article, it appears likely that tens
of millions of mainly poor people have received monetary sanctions and
currently possess legal debt.

Second, Washington State data suggest that legal debt is substantial
relative to the earning power of people with criminal histories. As a result,
and because unpaid LFOs are often subject to interest and other collection
fees, legal debt tends to be long term in nature. Our findings indicate that
even if formerly incarcerated male debtors manage to pay $100 a month—
10%~15% of their expected monthly earnings—toward a typical legal
debt, they will continue to possess substantial legal debt 10 years later.
Because our data omit some potential sources of legal debt, these results
almost certainly understate the magnitude of a typical Washington State
legal obligation. Monetary sanctions imposed by the criminal justice sys-
tem thus constitute an additional and substantial long-term financial li-
ability for people living with a criminal conviction,

Finally, interviews with legal debtors suggest that legal debt contributes
to the accumulation of disadvantage and the reproduction of inequality
in three ways. First, if payments are made, the legal debt substantially
reduces household income and compels people living on very tight budgets
to choose between food, medicine, rent, child support, and legal debt. This
financial effect is over and above the decline in employment and earnings
that results from criminal conviction. Second, whether people make reg-
ular payments or not, monetary sanctions often create long-term debt,
which in turn may reduce access to housing and employment, extend
one’s criminal status, limit possibilities for improving one’s educational
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or occupational situation, and worsen credit ratings. Legal debt also cre-
ates disincentives to find work and encourages some to go on the run,
Third, legal debt heightens the risk of having an arrest warrant issued,
which further destabilizes the lives of the wanted and their families and
may lead to the termination of federal benefits, arrest, or incarceration.”

Sociologists analyzing the role of debt and penal expansion in the stra-
tification system have not recognized these potential effects. Below, we
explore the implications of these findings for the study of criminal pun-
ishment, as well as for our theoretical understanding of how debt and
penal expansion contribute to poverty and inequality.

Implications for Sociological Research and Theory

The study of criminal punishment -—These findings have two important
implications for the study of criminal punishment. First, analysis of the
dynamics surrounding the collection of LFOs may help to explain the
ongoing expansion of the criminal justice system in the context of falling
crime rates. Although our interviewees’ claims that nonpayment-triggered
criminal sanctions derive from just four Washington State counties, there
is evidence that warrants are issued in response to nonpayment in other
locales as well and that both correctional and bench warrants for non-
payment often lead to reincarceration. Nonpayment of legal debt appears
to account for a nontrivial portion of probation and parole violations
nationally. In 1991, 12% of the probation violations among probationers
sent to state prison for technical violations involved failure to pay mon-
etary sanctions (Cohen 1995, p. 3; see also McLean and Thompson 2007).
In 1995, 34.1% of adult felony probationers had a disciplinary hearing
as a result of failure to pay monetary sanctions; 29.1% of all disciplinary
hearings resulted in incarceration (Bonczar 1997, tables 12 and 13). Ap-
proximately 15% of those serving time in a Washington State county from
which our interview respondents were not drawn are behind bars as a
result of their failure to make regular payments toward their legal debt
(Lawrence-Turner 2009). Similarly, “incarcerations for court debt cur-
rently comprise 17% of all pre-trial commitments in the state of Rhode
Island” (Rhode Island Family Life Center 2007, p. 16). And in her eth-
nographic study of a poor Philadelphia neighborhood, Goffman (2009)
recounts several incidents of reincarceration (for up to a year) for failure
to pay LFOs among the roughly 15 young men included in her study (see
also New York Times 2009; Schwartz 2009). It thus appears that non-

* None of our felon interviewees told us that the issuance of a warrant for their arrest
had triggered the cessation of benefits. However, defense attorneys with whom we
spoke reported that they were aware of this occurring with some regularity.
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payment of monetary sanctions may lead to a nontrivial number of war-
rants, arrests, probation revocations, jail stays, and even prison admissions
in locales across the country.

Second, the fact that legal debtors are sometimes incarcerated for non-
payment illuminates some important historical parallels, which in turn
invite sociological analysis. In particular, the incarceration of legal debtors
raises the specter of the return of “debtor’s prisons,” in which debtors
were routinely imprisoned across the United States (and elsewhere)
through the 19th century (Coleman 1974; Mann 2002; Blackmon 2008;
New York Times 2009; Schwartz 2009). Although the adoption of bank-
ruptcy and usury laws purportedly put an end to this practice, legal debt
created by monetary sanctions still cannot be eradicated through bank-
ruptcy proceedings, and the Supreme Court has ruled that debtors whose
nonpayment is “willful” may constitutionally be incarcerated for failure
to pay off their debts. “Willful,” it appears, is a highly elastic concept.”
Although little noticed, the incarceration of debtors continues and has
been condoned by the Supreme Court as a legitimate state practice under
some circumstances.

The impact of penal expansion on social inequality —Our findings also

have two important implications for our understanding of the role of U.S, .

penal institutions in the stratification system. The first of these pertains
to our theoretical understanding of the process by which penal institutions
reproduce poverty and inequality. Existing studies suggest that criminal
conviction reproduces social disadvantage for several reasons. First, it
creates a stigmatized status that constrains efforts to secure employment
and reduces earnings. Second, the punished are physically separated from
their families and communities and confined in circumstances that have
been shown to worsen social, mental, and physical well-being. These
outcomes affect not just the criminally convicted but their families and
communities.

Vet our findings suggest that criminal punishment fuels poverty and
inequality in other ways as well. Specifically, the widespread imposition
of monetary sanctions creates long-term legal debt, which often has several
adverse consequences: reduced household income, constrained opportu-
nities, and ongoing criminal justice entanglement, even in the absence of
repeated criminal conduct. These effects, like those of incarceration, are
not limited to the legally guilty. In Washington State, for example, county
clerks may impose additional collection fees; garnish of up to 25% of the
wages of the debtor or his or her spouse; and seize bank assets, home

** For example, one CCO interviewed for this study told us that all nonpayment is
willful because felons “can always go out and get a day job.” The relevant statutes do
not specify how judges are Lo determine whether nonpayment is willful or nonwiliful.
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equity, and tax refunds (Beckett, Harris, and Evans 2008; see also
Lawrence-Turner 2009). These effects have not been included in previous
accounts of the impact of penal expansion on social inequality.

Figure 3 shows how monetary sanctions create additional mechanisms
by which criminal conviction contributes to the reproduction of poverty
and inequality; those that are specific to legal debt are highlighted. As
this diagram makes evident, a comprehensive theoretical understanding
of how penal expansion contributes to social inequality requires recog-
nition of the frequency with which penal institutions now impose a par-
ticularly debilitating and consequential form of debt on millions of poor
people each year.

Although we have emphasized legal debt’s unique consequences, these
effects coexist with many other sources of disadvantage and are best
understood as cumulative and interactive rather than discrete causes of
inequality, As Sampson and Laub (1997, p. 153) explain in their discussion
of cumulative disadvantage, “Among the disadvantaged, things seem to
work differently. Deficits and disadvantages pile up faster, and this has
continuing negative consequences for later development. . . . Perhaps
most problematic, the process of cumulative disadvantage restricts future
options in conventional domains that provide opportunities for social
‘inter-dependence’ (e.g. stable employment),”

Our data suggest that monetary sanctions are significantly involved in
this interactive and cumulative process. For example, having an arrest
warrant leads some to opt out of the legal employment market and go
on the run; it also makes it impossible to obtain a driver’s license, which
has been shown to reduce employment prospects (Pawasarat 2000, 2005).
As noted previously, possession of an arrest warrant now leads to the
cessation of many federal benefits in most states. Similarly, the short-term
jail stays that may result from failure to pay LFOs have been found to
further diminish employment, income, and housing stability (Council of
State Governments 2005; Solomon et al. 2006). In short, our findings indicate
that monetary sanctions interact with and compound other deficits in ways
that lead to the accumulation of disadvantage and to the reproduction of
inequality over time. As one of our interviewees explained,

Interviewer: So how do you manage the payments?

John: 1 rob Peter to pay Paul.

Interviewer: What do you mean by that?

Jokn: Gypping other obligations that I should have been responsible for.

Interviewer: What were the other responsibilities?

John: Rent, and car payments, insurance payments, and um, well you
think it’s only a couple days, but you get pulled over, and then you've
got no insurance, so then you get another ticket, another court, another
fine added on to that, and you know, it just snowballs.
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Our findings are relevant to the stratification literature for another
reason as well: monetary sanctions may contribute to, and help to explain,
racial inequality in household wealth. Many sociologists have emphasized
the importance of wealth as a measure of inequality and as a mechanism
by which it is created (Oliver and Shapiro 1995; Conley 1999, 2001; Keister
2000, 2005; Shapiro 2004). Wealth—total assets minus total liabilities
(Keister 2000, p. 7)—is much more unevenly distributed than either in-
come or education (Keister 2005; Neckerman and Torche 2007), Moreover,
racial inequality in the distribution of wealth is quite large and has not
been reduced by rising earnings and educational achievement among
blacks (Oliver and Shapiro 1995; Conley 1999; Shapiro 2004). Although
parental wealth, inheritance, and investment decisions help to explain the
racial gap in household wealth, some of the black-white wealth gap re-
mains unexplained (Conley 2001). The growing and racially disparate
imposition of monetary sanctions may help to explain the persistence of
large and unexplained race differences in household wealth

CONCLUSION

A particularly unproductive and unyielding source of debt is now imposed
on millions of mainly poor people each year by the increasingly massive
penal system. Although the criminally punished are no longer leased to
corporations if they cannot pay their fees and fines, they are nonetheless
saddled with a substantial financial debt, one that enhances their poverty
and impairs their ability to extract themselves from the reach of the
criminal justice system. By reducing income; limiting access to housing,
credit, transportation, and employment; and increasing the chances of
ongoing criminal justice involvement, monetary sanctions significantly
expand the duration and intensity of penalties associated with a criminal
conviction. Like other “collateral” consequences, the imposition of mon-
etary sanctions affects not only those convicted of crimes but all of those
embedded in their familial and social networks. The prevalence and mag-
nitude of the monetary sanctions now routinely imposed by criminal jus-
tice institutions have important implications for sociological understand-

** It appears that legal debt among nonincarcerated felons is reflected in some but not
all estimates of household wealth. Specifically, the U.S. census survey questions about
household debt do not specifically mention legal debt but include the following ques~
tion: “How much do you owe for any other debt we have not yet mentioned? (U.S.
Census Bureau 2004 Survey of Income and Program Participation, ALO3A; emphasis
added). Other surveys, including the Survey of Consumer Finances, do not appear to
include legal debt. Survey-based estimates of household wealth that do not include
legal debt overestimate household wealth but underestimate the racial gap in household
wealth.
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ing of the role of penal expansion and debt in the reproduction of poverty
and inequality.

From a policy perspective, it might be argued that criminal justice costs
are appropriately borne by convicted criminals and that victims and gov-
ernments should be reimbursed for the costs of offenders’ felonious be-
havior. Yet few victims actually receive compensation through court-or-
dered restitution (Ruback et al. 2006). Indeed, some might argue that
requiring that offenders financially restore victims will inevitably fail and
that this approach is a predictably ineffective way of ensuring that crime
victims’ needs are met. In addition, it is not clear whether government
efforts to recoup funds are actually a net gain for the state (Beckett et al.
2008). Moreover, our data indicate that the widespread imposition of
substantial legal debt may encourage antisocial rather than prosocial out-
comes. In particular, our respondents reported that possession of legal
debt created a disincentive to work and encouraged going on the run. If
the policy goal is to improve the lives of victims, recoup state expenditures,
and reduce crime, our findings suggest that the imposition of monetary
sanctions is very likely a policy failure,

At a more theoretical level, the pervasiveness of monetary sanctions
indicates that the transformation of poverty management in the United
States may be more profound than has been previously recognized. The
imposition of monetary sanctions—particularly the “fees” imposed on de-
fendants and inmates for the cost of their own arrest, incarceration, su-
pervision, and even legal representation (Anderson 2009)——rests on the
idea that persons accused or convicted of crimes are obligated to pay,
financially, for the cost of their own court proceedings and punishment.
The frequency with which monetary sanctions are now imposed suggests
that the recent transformation of governance in the United States goes
beyond the “hollowing out” of redistributive welfare programs and si-
multaneous expansion of the penal apparatus. Rather, the U.S. penal sys-
tem itself is being rapidly divested of any redistributive elements. Al-
though US, criminal justice institutions have become an important, if
inadequate, supplier of social services for the poor (Comfort 2007; Sykes
and Piquero 2009), recipients of these services are now often charged for
them, and these fees are subject to interest. The reach and impact of
neoliberal ideas on state practices and institutions thus appears to be
deeper and more profound than has been previously recognized.

This study also highlights the need for additional research. Qur results
lead us to expect that monetary sanctions, like incarceration and felony
conviction, are a critical component of the process by which disadvantage
accumulates over the life course among many of the urban poor. Long-
term ethnographic research may help to disentangle the ways in which
monetary sanctions interact with and compound other sources of social
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disadvantage; statistical analyses may usefully isolate the impact of legal
debt on specified outcomes such as the loss of Social Security benefits and
incarceration. Additional research is also needed to assess the magnitude
of the legal debt that is created by all components of the criminal justice
system, and in states other than Washington. And although our findings
clearly establish that the courts impose monetary sanctions on nearly all
of those convicted of crimes, this trend—and variations within it-remains
unexplained.*

Nonetheless, it is clear that a comprehensive analysis of punishment,
urban poverty, and inequality in the United States is incomplete without
reference to the imposition of a particularly noxious form of debt by the
expanding penal system. Understanding the degree to which, and mech-
anisms by which, criminal punishment fuels poverty and inequality re-
quires consideration of the imposition and consequences of monetary sanc-
tions. These findings are of obvious relevance to scholars seeking to
understand and account for inequality, as well as for those seeking to
reduce the costs associated with entrenched urban poverty and crime—
costs that are borne by all of us.
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