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I INTRODUCTION

“Equal justice under law is not merely a caption on the
facade of the Supreme Court building, it is perhaps the most
inspiring ideal of our society. It is one of the ends for which
our entire legal system exists. ... It is fundamental that
justice should be the same, in substance and availability,
without regard to economic status.”

¢ Lewis Powell, Jr., U.S. Supreme Court Justice

Champions of equal justice have long recognized that poverty can
be a fundamental barrier to fair access to our legal system. Griffin v.
Illinois, 351 U.S. 12, 16 (1956) (“Providing equal justice for poor and
rich, weak and powerful alike is an age-old problem. People have never
ceased to hope and strive to move closer to that goal.”). ‘Washington
courts have both the inherent authority and the constitutional obligation to
waive court fees where the inability to pay such fees would deny indigent
litigants equal access to our courts. .But historically there were no uniform
standards or criteria to guide Washington courts in determining whether a
particular litigant was indigent. As a result, Washington trial courts
developed a variety of divergent local standards and practices, leaving
individual litigants unable to predict whether they would be found indigent
or, if so, which court fees would be waived.

In December 2010, with the aim of eliminating a barrier to equal

justice for low-income citizens of Washington state, this Court adopted



General Rule (GR) 34. That rule, which was long overdue, establishes
clear standards for trial courts to apply to determine whether a litigant is
indigent. Moreover, GR 34 clarified that a// mandatory fees and charges
imposed as a precondition to judicial relief — not just filing fees — are
subject to waiver for indigent litigants. By providing a uniform definition
of “indigent,” and by defining the universe of fees subject to waiver, GR
34 was intended to bring consistency, predictability, and efficiency to the
fee-waiver process in Washington courts.

Unfortunately, GR 34’s core purpose of providing equal access to
justice for the poor has not been realized. Superior courts across
Washington state either ignore the mandates of GR 34 and refuse to waive
fees for the indigent, or erroneously interpret the rule to permit partial fee
waivers or fee deferrals for poor litigants. Many trial courts have also
failed to adopt the GR 34 pattern form order promulgated by the
Administrative Office of the Courts. And several courts have directed
stark and intimidating messages to indigent would-be litigants — before
those individuals have even sought a fee waiver or had a chance to explain
their financial condition — informing them that a complete fee waiver is
not guaranteed under any circumstances.

The Petitioner in this case, Ms. Abeda Jafar, is the victim of just

such a practice ignoring the letter and spirit of GR 34. In January 2012,



Ms. Jafar sought to file a parenting plan action in Snohomish County
Superior Court, motivated in part by concerns for the safety of her now
two-year-old son with his father. Pursuant to GR 34, Ms. Jafar sought a
waiver of all mandatory fees and charges. The Superior Court correctly
determined that Ms. Jafar — who is unemployed and has an annual
income of less than $5,000 — is below 125% of the federal poverty
guideline, and therefore indigent under GR 34. Nevertheless, using a
modified version of the GR 34 pattern form order, the Superior Court
ordered Ms. Jafar to pay $50. in mandatory surcharges within 90 days.
If Ms. Jafar fails to pay those charges (which she quite clearly cannot
afford), she risks dismissal of her case.

The Snohomish County Superior Court erred in denying Ms. Jafar
a complete fee waiver after correctly determining that Ms. Jafar is
indigent. GR 34 establishes a concrete, uniform standard to guide the
Washington courts’ exercise of their constitutional obligation to waive
mandatory fees and surcharges for poor litigants, and to make the fee-
waiver process consistent and predictable. Those important goals are
accomplished only if GR 34 compels a waiver of all mandatory fees and
surcharges upon a finding of indigency. And the goals of GR 34 are
clearly thwarted if trial courts retain unfettered discretion to deny fee

waivers to even the poorest litigants.



Even if this Court were to abandon the laudable purposes of GR 34
and decide that the rule does not require a complete waiver for indigent
litigants, Ms. Jafar is still constitutionally entitled to a waiver under both
the Due Process Clause of the Fourteenth Amendment and Articlé I
Section 10 of the Washington Constitution. Therefore, if (and insofar as)
this Court interprets GR 34 to permit the Superior Court to deny Ms. Jafar
a complete waiver, the rule is unconstitutional as applied to Ms. Jafar.
Ms. Jafar therefore respectfully requests that the Court vacate the
Superior Court’s order and remand this case with instructions to waive all
mandatory fees and surcharges, pursuant to GR 34.

Every day across Washington state, litigants are turned away from
our courts and denied equal ‘access to justice because they are poor.
Refused the complete fee waivers to which they are entitled, indigent
litigants are forced to choose between meeting the basic needs of their
families or obtaining dissolutions, parenting plans, child support, and other
critical forms of relief available only through our legal system. Justice is
not for sale, and Washington should not condone or perpetuate a system
that withholds justice from the most needy because they cannot pay.

Nearly two years after its adoption, GR 34 is widely ignored and
misapplied by Washington courts. The Court must take this opportunity to

state definitively the mandates of GR 34, to ensure its uniform application,



and thereby to vindicate the clear and just purpose of the rule to ensure
equal access to justice in Washington.
II. ASSIGNMENTS OF ERROR

1. The Superior Court misapplied GR 34 when it ordered
Ms. Jafar to pay $50 in mandatory fees and surcharges, notwithstanding
the Superior Court’s determination that Ms. Jafar is indigent.

2. In the alternative, insofar as GR 34 permits the Superior
Court to order Ms. Jafar to pay $50 in mandatory fees and surcharges,
notwithstanding the Superior Court’s determination that Ms. Jafar is
indigent, GR 34 is unconstitutional as applied to Ms. Jafar.

III. STATEMENT OF THE CASE

On January 11, 2012, Ms. Jafar sought to file in Snohomish
County Superior Court an action to obtain a parenting plan governing
custody and visitation of her now two-year-old son. See Clerk’s Papers
(“CP”) 39-47. Ms. Jafar sought a parenting plan, in part, due to concerns
about her child’s safety with his father, Respondent William Douglass
Webb. See CP 10-26.

Ms. Jafar does not have resources to pay mandatory court fees.
Consequently, pursuant to GR 34, Ms. Jafar filed a Motion and
Declaration For Waiver of Civil Filing Fees and Surcharges (the “Fee

Waiver Motion”), seeking a waiver of all mandatory fees and surcharges



imposed by the Superior Court. CP 4-7. In the Declaration filed with her
Fee Waiver Motion, Ms. Jafar stated under penalty of perjury that she
cannot afford to meet her necessary household living expenses and also
pay the fees and surcharges imposed by the Superior Court. CP 4.
Ms. Jafar further stated that she had been dependent on Mr. Webb for
everything, that she does not have a checking or savings account, and that
she has “$1.00 to [her] name.” CP 5.

With her Fee Waiver motion, Ms. Jafar also submitted a Financial
Statement. CP 6. The Financial Statement showed that Ms. Jafar is
unemployed, and that her only sources of income for herself and her
son are a monthly food stamp benefit and Temporary Assistance for
Needy Families (“TANF”) cash assistance of $385 per month. CP 6.
Ms. Jafar’s Financial Statement also showed that she has $380 in monthly
expenses. CP 6. Based on her $385 per month in cash assistance,
Ms. Jafar’s annual income is $4,620, which is less than 32 percent of the
federal poverty guideline of $14,710 for a family of two. See Annual
Update of the HHS Poverty Guidelines, 76 Fed. Reg. 3637-02
(Jan. 20, 2011).

On January 11, 2012, the Superior Court entered its Fee Order.
CP 1-3. The Fee Order was entered using an altered version of the GR 34

pattern form order developed by the Administrative Office of the Courts.



CP 1-3. The Superior Court correctly found that Ms. Jafar is indigent, as
defined in GR 34, because her household income is at or below 125
percent of the federal poverty guideline. CP 1. Based on that finding, the
Superior Court granted Ms. Jafar a partial waiver of $200 in filing fees,
but nevertheless ordered her to pay a “$20 facilitator surcharge” and a
“$30 Judicial Stabilization surcharge” within 90 days. CP 2. The
Snohomish County filing fees also include a $30 domestic violence
prevention surcharge, but the Fee Order is silent on whether that surcharge
is waived. CP 2. Consequently, Ms. Jafar may in fact ultimately be
required to pay $80.

Given Ms. Jafar’s extreme poverty and lack of resources, she
cannot possibly afford to pay the $50 ordered by the Superior Court (let
alone $80, if that is the amount ultimately due). As set forth in her sworn
Financial Statement, Ms. Jafar’s monthly income just covers her most
basic living expenses. CP 6. But if she fails to pay the ordered charges,
Ms. Jafar risks having her case dismissed and being denied the parenting
plan that is critical to the safety and welfare of her very young son. See
Snohomish County Fee Waiver Application Packet (Appendix Tab A),
at 5 (“If the Court defers payment of your fees to a later date, make your
payment as ordered or your action may be dismissed for nonpayment of

these fees.”) (emphasis added).}



On February 23, 2012, Ms. Jafar filed her Motion for Discretionary
Review and Statement of Grounds for Direct Review with this Court.

On March 27, 2012, this Court granted review.

IV. ARGUMENT

“There can be no equal justice where the kind of trial a man
gets depends on the amount of money he has.”

¢ Hugo Black, U.S. Supreme Court Justice

As discussed in detail below, the Superior Court erred when it
required Ms. Jafar to pay $50 in mandatory surcharges within 90 days or
risk dismissal of her case. As the Superior Court correctly determined,
Ms. Jafar is undeniably indigent within the meaning of GR 34 (or by any
rational or objective measure). The intent of GR 34, as established by
substantial evidence contemporaneous with its adoption, was to create a
uniform statewide process to ensure the waiver of all mandatory court fees
and surcharges for poor litigants. By refusing Ms. Jafar a full waiver, the
Superior Court violated both the letter and the spirit of GR 34.

Moreover, Ms. Jafar is entitled to a complete fee waiver
independent of GR 34’s requirements. Ms. Jafar is indisputably indigent
and proceeding in good faith in her parenting plan action, and under
Washington law Ms. Jafar cannot secure a binding parenting plan for the

care and custody of her young son without resort to the courts.



Consequently, Ms. Jafar has a constitutional right to a complete waiver of
all fees and charges, under both the Fourteenth Amendment’s Due Process
Clause and Article I, Section 10 of the Washington Constitution. If GR 34
is interpreted to permit the Superior Court to grant Ms. Jafar less than a

full fee waiver, then GR 34 is unconstitutional as applied in this case.

A. The U.S. Constitution and the Washington Constitution
Require Courts to Grant Fee Waivers to Indigent Litigants.

It has been settled law for over forty years that Washington courts
have the authority, and in many cases the obligation, to waive mandatory
court fees for indigent civil litigants. That authority and obligation stem
from two soﬁrces: the Fourteenth Amendment’s Due Process Clause and
Article I, Section 10 of the Washington Constitution, which guarantee the

right of access to Washington’s courts.

1. The Due Process Clause Mandates Fee Waivers for
Indigent Litigants in Family Law Matters.

The Due Process right to a civil fee waiver based on indigency was
first articulated by the U.S. Supréme Court in Boddie v. Connecticut,
401 U.S. 371 (1971). In Boddie, several recipients of public assistance
were denied the right to pursue divorce proceedings, based on their
inability to pay filing fees. Those would-be litigants filed a class action

claiming that a Connecticut statute requiring the payment of court fees as a



condition precedent to judicial relief was unconstitutional as applied to the
class. Id. at 372-73.

In considering the plaintiffs’ claims on appeal, the U.S. Supreme
Court noted that its previous Due Process right-of-access jurisprudence
had mostly centered on the rights of defendants. But because states
extensively regulate marriage, including by requiring judicial involvement
in divorce proceedings, the Court recognized that for plaintiffs in divorce
actions “[r]esort to the judicial process ... is no more voluntary in a
realistic sense than that of the defendant called upon to defend his interests
in court.” Boddie, 401 U.S. at 375-77. The Court then distilled from its
prior Due Process jurisprudence two overarching principles: (1) where
states force individuals to resolve particular disputes through the judicial
system, all such individuals must be afforded a meaningful opportunity to
be heard, id. at 377-79; and (2) a generally valid statute or court rule may
be unconstitutional as applied when it operates to deprive an individual of
Due Process in a particular case. Id. at 379-80 (“[A] cost requirement,
valid on its face, may offend due process because it operates to foreclose a
particular party’s opportunity to be heard.”).

Based in part on those jprinciplcs, the Boddie Court found that the
state had legitimate and substantial interests served by the imposition of

court filing fees, but that those interests could not override the plaintiffs’

10



interests “in having access to the only avenue open for dissolving their
allegedly untenable marriages.” Boddie, 401 U.S. at 381. Accordingly,
the Court held that where a staté requires court involvement for changes to
“a fundamental human relationship,” the state may not constitutionally
require an indigent plaintiff to pay filing fees that would effectively deny
the plaintiff access to justice. Id. at 382-83; Bullock v. Superior Court, 84
Wn.2d 101, 104, 524 P.2d 385 (1974) (“Full access to the courts in a
divorce action is a fundamental right.”) (citing Boddie).

Later cases have confirmed that the rationale and principles of
Boddie also extend to other fundamental family law matters, including
disputes concerning child custody and support. See, e.g., Wells v.
Wellborn, No. Civ.A.03-58-D-M3, 2004 WL 3242340, *6 (M.D. La.
Oct. 29, 2004) (finding that court clerk’s failure to process in forma
pauperis application in custody dispute violated plaintiff’s Due Process
rights: “Based on the principles established in Griffin, Boddie and M.L.B.,
when a party files a Motion to Proceed In Forma Pauperis in a family
court matter, it is constitutionally impermissible for the Clerk of Court to
refuse to process the motion.”); see also Hall v. Hall, 708 P.2d 416, 421
(Wyo. 1985) (“Resolution of which parent shall have custody necessarily

implicates the fundamental right of family association.”).
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In summary, where a poor litigant has no choice but to seek court
intervention in order to establish or alter any ‘“fundamental human
relationship,” waiver of all mandatory court fees and charges is
constitutionally required. The failure to grant such a waiver is a violation

of Due Process.

2. Article I, Section 10 of the Washington Constitution
Also Requires Washington Courts to Waive Fees for

Indigent Litigants.

Before the U.S. Supreme Court’s decision in Boddie, this Court
held that Washington courts must grant fee waivers to indigent litigants in
many circumstances. See O ’Connor v. Matzdorff, 76 Wn.2d 589, 603, 458
P.2d 154 (1969). In O’Connor, an indigent plaintiff whose only source of
income was a monthly public assistance grant of $325 was prohibited
from filing a civil action for damages because she could not pay the $3.50
filing fee. Id. at 590. On plaintiff’s petition for a writ of mandamus, this
Court held that Washington trial courts have both the inherent authority —
and the duty — to waive court filing fees for indigent litigants in
appropriate cases. Id. at 603, 606. The Court explained that the power to
waive fees is intertwined with the courts’ “duty to see that justice is done
in all cases” (id. at 600), and that courts thus have a responsibility to waive
fees where the inability to pay such fees would prevent indigent plaintiffs

from filing potentially meritorious cases: “[W]here a case appears to have

12



been brought in good faith and to have probable merit, the exercise of
sound discretion dictates that a litigant should not be denied his day in
court simply because he is financially unable to pay the court fees.”
Id. at 603 (emphasis added).

In addition, in O’Connor, this Court articulated a general definition
of “indigence” in the context of civil filing fee waivers. O’Connor,
76 Wn.2d at 594. The Court explained that indigency “does not and
cannot, in keeping with the concept of equal justice to every man, mean
absolute destitution or total insolvency,” but that it instead “connotes a
state of impoverishment or lack of resources on the part of the defendant
which, when realistically viewed in the light of everyday practicalities,
substantially and effectively impairs or prevents his pursuit of his
remedy.” Id. (citing State v. Rutherford, 63 Wn.2d 949, 389 P.2d 895
(1964)). It is not necessary that a litigant be utterly without resources;
a fee waiver is required where a litigant’s poverty renders payment of
court fees a practical barrier to relief.

Four years later, in Iverson v. Marine Bancorp., 83 Wn.2d 163,
517 P.2d 197 (1973), this Court reaffirmed the basic principles articulated
in O’Connor. Iverson involved an indigent plaintiff’s attempt to proceed
in forma pauperis to appeal an allegedly insufficient award of damages in

connection with a claim for wrongful eviction. Id. at 164-66. The trial
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court denied plaintiff’s request, but this Court reversed and held that a
plaintiff has a state constitutional right to a waiver of fees on appeal,
where the plaintiff is genuinely indigent and the appeal is non-frivolous.
See id. at 166-67 (“Amicus curiae contends that this court has both a right
and a duty stemming from the Constitution of the State of Washington to
provide the plaintiff with the relief she requests.... We agree.”). Indeed,
the Court eloquently stated the thesis of Ms. Jafar’s appeal:

The administration of justice demands that the doors of
the judicial system be open to the indigent as well as to
those who can afford to pay the costs of pursuing judicial
relief.

Inherent within this reasoning and logic is the conclusion
that financial inability to pay the costs of pursuing a legal
remedy will not operate to bar one from this state’s system
of justice.... Consistent with our affirmative duty to keep
the doors of justice open to all with what appears to be a
metvitorious claim for judicial relief, we hold that the
plaintiff is entitled to the relief requested.

Having determined that this Court has a duty to provide the
plaintiff with the relief she requests, we hereby waive the
requirements of a filing fee ....

Id. at 167-68 (emphasis added).'

' This Court based its decision in O’Connor on the courts’ inherent authority, but in
Iverson the Court made clear that an indigent litigant’s right to a fee waiver is one of
constitutional dimension. See Iverson, 83 Wn.2d at 166-67. In addition, although the
O’Connor and Iverson courts did not explicitly base their decisions on Article I,
Section 10 of the Washington State Constitution, this Court has since described both of
those cases as concerning the right of access to the courts under Article I, Section 10.
See Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772, 781, 819 P.2d 370 (1991).

14



Notably, the state constitutional right presaged in O’Connor and
recognized in Iverson is significantly broader than the federal Due Process
right recognized in Boddie. While Boddie applies only in cases where the
parties are required to pursue relief from the courts in order to establish or
alter fundamental family relationships, the principles articulated in
O’Connor and Iverson apply to any Washington case in which an
indigent plaintiff seeks to pursue non-frivolous claims in good faith. See
O’Connor, 76 Wn.2d at 603; Iverson, 83 Wn.2d at 167-68.% In fact, the
O’Connor and Iverson cases both involved ordinary tort claims for
damages, not family matters such as those envisioned in Boddie. See
O’Connor, 76 Wn.2d at 590; Iverson, 83 Wn.2d at 164. Thus, to ensure
equal access to justice, the Washington Supreme Court has chosen td
extend its protections for the poor beyond the basic protections afforded
by tﬁe U.S. Constitution and Due Process.

This constitutional backdrop is critical to understanding the need

for, and the core purposes of, GR 34 (which are discussed further below).

2 Housing Authority of King County v. Saylors, 87 Wn.2d 732, 557 P.2d 321 (1977),
is not to the contrary. The Saylors Court found that there is no general constitutional
right to access or appeal in civil cases under Article I, Section 4 or Article I, Section 12 of
the Washington Constitution. Id. at 738, 741-42. The Saylors Court did not, however,
address Article I, Section 10 or question the holdings in either O 'Connor or Iverson. Id.
at 734-35, 737, 742. To the extent Saylors suggests that this Court’s decision in Iverson
was not based on constitutional principles (see id. at 737), the Saylors opinion simply
misconstrues the express language of the Iverson opinion. See Iverson, 83 Wn.2d at 166-
68. And, as noted (see n.1, supra), nearly 15 years after Saylors, this Court (correctly)
characterized Iverson as a case involving the right of access to the courts under Article I,
Section 10 of the Washington Constitution. In short, Saylors is inapposite here.

15



That constitutional backdrop also places in starker relief the truly
egregious denials of equal justice that are occurring every day across our

state when courts deny full fee waivers to poor litigants (addressed below).

B. GR 34 Was Intended to Give Shape to Indigent Litigants’

Constitutional Rights and to Establish a Uniform Standard for
Civil Fee Waivers in Washington Courts.

Notwithstanding the established constitutional principles set forth
above, for decades Washington trial courts received little guidance on how
to exercise their inherent powers and duties to waive fees. No statute or
rule established a firm definition of “indigent” for the purposes of waiving
civil filing fees and charges.” Nor was there any shared understanding
among Washington courts about what qualified a low-income civil litigant
as “indigent,” or about what fees and charges should be waived for such
litigants. Individual courts simply developed their own standards and
procedures for waiving civil fees. Unsurprisingly, that process generated a
host of inconsistent local standards and practices, and too frequently
resulted in disparate treatment of similarly situated litigants based solely
on where they filed their cases or what judge considered the waiver

request. See Letter from Deborah M. Perluss, Director of

3 RCW 10.101.010 contains a definition of “indigent,” but that definition has never
applied to mandatory-fee-waiver requests in civil cases. Rather, that definition applies
only where a litigant has a right to counsel and is seeking appointment of counsel, and to
cases in which a party seeks to pursue an appeal at public expense. RCW 10.101.020;
see also State v. Hecht, 173 Wn.2d 92, 95, 264 P.3d 801 (2011).
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Advocacy/General Counsel, Northwest Justice Project, to Ronald
Carpenter, Clerk, Washington Supreme Court (Apr. 19, 2010) (Appendix
Tab B) (citing various examples of divergent local practices concerning
fee waiver requests).*

The problems associated with having indigency determinations
made ad hoc in the absence of uniform standards or criteria have long
been known. As one commentator noted in 1975:

To make fee waiver provisions more meaningful, the

current wide judicial discretion should be eliminated.

Judges do not have the resources to investigate whether an

affidavit of inability to pay is valid. ... Moreover, the

perpetuation of this discretion means that there are no
uniform statewide standards, so that many people in the

lower middle-income groups do not know in advance

whether they will qualify for assistance and may not be

willing to invest the time and trouble to find out.
Phillip L. Spector, Financing the Courts through Fees: Incentives and
Equity in Civil Litigation, 58 Judicature 330, 336-37 (1975) (emphasis
added). More to the point, the director of Washington’s Office of Civil

Legal Aid described the situation as follows:

* The Court may properly take judicial notice of the Perluss letter and the other

documents included in the Appendix to Ms. Jafar’s brief. Ms. Jafar includes and relies on
those documents for this appeal because they contain legislative facts that are relevant to
the history of GR 34 and to this Court’s determination of the correct interpretation of
GR 34. See Wyman v. Wallace, 94 Wn.2d 99, 102, 615 P.2d 452 (1980) (“[T]rial courts
and appellate courts can take notice of ‘legislative facts’ — social, economic, and
scientific facts that ‘simply supply premises in the process of legal reasoning.”” (quoting
Houser v. State, 85 Wn.2d 803, 807, 540 P.2d 412 (1975)); State v. Balzer, 91 Wn. App.
44, 58-59, 954 P.2d 931 (1998).
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While the right of low income litigants to access the courts

free of financial obstacles has been the law in our state for

more than 40 years, objective and anecdotal experience

indicates this right is honored more often in the breach.

Faced with fiscal pressures, judicial officers across our

state (and often within the same judicial district) apply

" inconsistent standards for determining an individual
litigant’s right to waiver of court filing fees and costs that

she cannot afford to incur. In all too many cases, the

requirement to pay civil filing fees and other costs operates

to limit, and even deny, access to judicial relief in a wide

range of compelling civil cases.

Letter from James A. Bamberger, Director, State of Washington Office of
Civil Legal Aid, to Ronald Carpenter, Clerk, Washington Supreme Court
(Mar. 30, 2010) (Appendix Tab C) (emphasis added).

Against this landscape of inconsistent and prejudicial practices
regarding fee waivers, GR 34 was born. The rule that eventually became
GR 34 was drafted by the Washington State Bar Association (“WSBA”)
Pro Bono and Legal Aid Committee. The rule was the result of a years-
long process that included extensive consultation with interested parties
and stakeholders, including, among others, the Washington State
Association of County Clerks, the Superior Court Judges’ Association, the
District and Municipal Court Judges’ Association, and the Washington
State Access to Justice Board. The proposed rule was also vetted and

approved by the WSBA Court Rules and Procedure<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>