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I. STATEMENT OF FACTS AND ISSUES

In this matter, the trial court disregarded or overruled clear
provisions of a Franchise Agreement (the “Agreement”) in several
material respects. First, the trial court ordered that the arbitration be held
in Washington, instead of in Connecticut, as set forth in the Agreement.
Second, the trial court ordered that Washington‘laV\; would apply even
though the Agreement provided that Connecticut law would apply on
issues other than the Franchise Investment Protection Act, Chapter 19.100
RCW. This would include evidentiary issues and issues concerning
privilege. Next the trial court ordered that the case would proceed to
arbitration with no limitation on damages (contrary to the express
limitations found in the Agreement). CP 217-8. RP (Sept 19, 2008) pg.
17, In 6-22,

The matter proceeded to arbitration in Tacoma, Washington, under
Washington law with no limitation on damages. The arbitrator awarded
the plaintiffs $230,000 in compensatory damages, $161,536 for attorney’s
fees and $32,837.96 for costs. CP 222. |

This Court has ordered supplemental briefing on two issues. First,
the Court asks the parties to address the issue of harmless error or
prejudice. Second, the Court asks whether the appellant or the respondent

has the burden of demonstrating prejudice or harmless error on appeal.



These issues arise in the context of a review of an arbitration
award. There is no arbitration hearing, trial or pre-trial record before this
Court (and there was no record before the trial court) concerning the issues
addressed by the arbitrator or concerning the evidence adduced before the
arbitrator. There is no record as to evidentiary rulings made by the
arbitrator. There is no record as to how the arbitrator calculated or
determined the award of damages. Nor is there any means available for
determining what was considered by the arbitrator, or how he reached the

award.

I1. ARGUMENT

A. Standard of Review.

Plaintiffs argue that the court’s errors are harmless. Respondents
Answering Brief, pg. 31-36. Tt is conceded that ordinarily an error which
is harmless will not justify awarding a new trial. State v. Martin, 73
Wn.2d 616, 440 P.2d 429 (1968). However, in a case such as this there is
no way to determine if the error was harmless.

Appellate courts will review an alleged error in jury instructions de
novo. State v. Van Atkins, 156 Wn. App. 799, 236 P.3d 897 (2010).

B. Determination of Harmless Error.



In State v. Levy, 156 Wn.2d 709, 132 P.3d 1076 (2006) Justice

Sanders said in a concurring opinion:

We may excuse as “harmless error” only an “error which is

trivial, or formal, or merely academic, and was not

prejudicial to the substantial rights of the party assigning it,

and in no way affected the final outcome of the case.” State

v. Britton, 27 Wn.2d 336, 341, 178 P.2d 341 (1947). In

other words, an error is harmless only if does not affect the

evidence properly presented to the jury.

In the majority opinion in Levy, Id., the Court drew a distinction
between structural errors and trial-type errors. The Court pointed out that
structural errors resist harmless etror review completely because it taints
the entire proceedings. Arguably, in a case such as this where the trial
court’s order established rules for the conduct of the arbitration
proceedings, which were not in accord with the terms of the arbitration
agreement, the error was structural and nor merely a trial-type error. In
such a case, the harmless error doctrine should not apply.

In the Britton case, the court used a test to determine if an
appellant had been harmed by the trial court’s actions. That test required
the appellate court to look to “...the whole record, and not to that part only
which precedes and includes the particular exception under

consideration.” State v. Britton, 27 Wn.2d 336, 342, 178 P.2d 341,

344 (1947). Here, it is impossible for this appellate court to look at the



entire record to see how the decision of the arbitrator was influenced by
the trial court’s order. There simply is no such record to review.

In Boeke v. International Paint Co. et. al., 27 Wn. App. 611, 620
P.2d 103 (1980) the court held that error was harmless where there was an
adequate showing that the trial court’s error was harmless based on the
special interrogatories answered by the jury. In such a case there was a
sufficient record available for the appellate court to make a determination
that the error was harmless.

C. Error In Jury Instruction Similar to Error in Law Governing

Arbitration.

Arguably an error in a jury instruction may be equated with an
error which binds an arbitrator in consideration of legal or factual issues.
In each case, the issue concerns an alleged mistake of law binding upon
the trier of fact.

There is a range of opinion concerning the effect of an improper
jury instruction in a criminal case. Appellant has found a dearth of law in
this state concerning the effect of an improper order controlling the law to
be considered by an arbitrator.

In In re the Personal Restraint of Hagler, 97 Wn.2d 818, 650
P.2d 1103 (1982) the Court held that on a direct appeal an improper

instruction is presumed to be prejudicial and will furnish grounds for a



reversal. Later cases applied a different standard.
In State v. Peters, a decision announced in September of this year,

Division I was asked to consider the effect of an improper jury instruction.

In the Peters case the Court said:

A misstatement of the law in a jury instruction is harmless
if the element is supported by uncontroverted evidence.
State v. Brown. 147 Wn.2d 330, 341, 58 P.3d 889 (2002)
(citing Neder v. United States, 527 U.S. 1, 15,119 S.Ct.
1827, 144 1..Ed.2d 35 (1999)). In order to determine
whether the error is harmless, we must “ ‘conclude beyond
a reasonable doubt that the jury verdict would have been
the same absent the error.” © Brown, 147 Wn.2d at 341, 58
P.3d 889 (quoting Neder, 527 U.S. at 19). The State bears
the burden of showing that the error is harmless beyond a
reasonable doubt., Delaware v. Van Arsdall, 475 U.S. 673,
684, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986); State v.
Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182 (1985).

State v. Peters, _Wn. App. _, P.3d__,2011 WL 4361604 (2011). In
July of this year, a Division II panel was called up to consider a similar
issue. In State v. Lundy, 162 Wn. App. 865, 256 P.3d 466 (2011) the
Court held that an erroneous jury instruction would not provide a basis for
a new trial if the appellate court was satisfied, beyond a reasonable doubt
that the verdict would have been the same absent the error. In this
decision, the appellate court noted that it was up to the appellant to show

the prejudice. Even if we were to adjust the standard from beyond a

reasonable doubt to a preponderance of the evidence, the rule would still



require an appellate court to determine, by a preponderance of the
evidence that the result would have been the same had the error not
occurred.

In a case such as this, where there is no record of arbitration
hearing testimony and no record of pre-hearing proceedings, for this court
to review, it would be difficult for either party to establish that error by the
trial court affected or did not affect the outcome. However, we do know
that the award of damages appears on its face to exceed the amounts
authorized by the Franchise Agreement.

Respondent argues that the damage award could still be consistent
with the Franchise Agreement, depending on how the arbitrator calculated
the damages. However, where the trial court removed the contractual cap
on damages, and where the award of damages is arguably not in
compliance with that cap, a presumption should arise that the trial court’s
order affected the final outcome.

D. Burden To Show Error is on Appellant and Burden to Show

Error was Harmless Shifts to Respondent.

Division I of the Court of Appeals, in a civil appeal, held that “on
appeal, jury instructions are reviewed de novo. Where an instruction
contains an erroneous statement of the applicable law it is reversible error

where a party has been prejudiced. An error is prejudicial where it affects



the outcome of the trial.” Anfinson v. FedEx Ground Package Systems,
Inc., 159 Wn. App. 35, 244 P.3d 32 (2010). This same court held that the
error is presumed to be prejudicial and grounds for reversal .. .unless it
affirmatively appears that it was harmless....” Id, at 36. The Court went
on to hold:

A harmless error is an error which is trivial, or formal, or merely

academic, and was not prejudicial to the substantial rights of the

party assigning it, and in no way affected the final outcome of the

case.
A fair reading of this decision would indicate that the burden was on the
appellant to show the error and then shifted to the respondent to show that
the error was harmless. |

In Chunyk & Conley/Quad-C v. Bray, 156 Wn. App. 246, 232
P.3d 564 (2010) this Division of the Court of Appeals, speaking through
Judge Armstrong held that “[a]n error is prejudicial if it presumably
affects the outcome of a trial.” Chunyk & Conley/Quad-C, 1d. at 156
Wn. App. 255. Following this approach, once the appellant showed error
by the trial court, there would be a presumption that the error affected the
outcome. It would then be up to the respondent to show that the error was
harmless.

In a case decided on September 15, 2011, the Supreme Court of

this state visited some of the issues now before this Court. The Court, in a



direct criminal appeal, held that the burden was initially on the appellant
to show the error and to show how the error affected the rights of the
appellant. The burden then shifted back to the respondent to show that the
error was harmless. State v. Gordon, _ Wn.2d , P3d__ ,WL
4089893 (2011).

In State v. Maupin, 128 Wn.2d 918, 913 P.2d 808 (1996) the
Court held that once error was shown the burden shifted to the opposing
party to show that error was harmless. The Court reviewed the transcript
of the trial and considered the testimony that was offered in the light most
favorable to the appellant and against the party asserting that error was
harmless.

A rule calling for shifting burdens would appear to be the best
system for analyzing civil appeals as it is consistent with the shifting
burdens of proof applicable to most civil proceedings. Under such an
approach the burden to show that the trial court committed error would be
on the appellant; that burden would then shift to the respondent to show
that the error was harmless.

There is also the issue of when harmless error analysis would be
appropriate. There may be examples where such an approach makes
sense. For instance, if the only issue in the instant case was the forum for

the hearing, the appellate court might use the harmless error approach to



find that such error was harmless. Similarly, if it can be shown that all
elements of Connecticut law are the same as all evidentiary and
substantive laws of Washington, this court might apply the harmless error
standard to find that the error was harmless and not worthy of a new trial.
However, where the appellate court is called upon to review the record as
a whole, to determine if there was a basis for the damage award, then that
appellate court cannot and should not engage in the harmless error
analysis, as it would violate federal substantive law arising from the
Federal Arbitration Act, (“FEAA”).

E. Harmless Exror Analysis is Improper in Consideration Where

Arbitrator Exceeded Authority.

Under the Federal Arbitration Act, it is clear that parties to an
arbitration agreement have the right to establish the terms and procedures
for the arbitration regardless of most state laws. In Buckeye Check
Cashing, Inc. v. Cardegna, 546 U.S. 440, 126 S.Ct. 1204, 163 L.Ed.2d
1038 (2006) the Supreme Court held that there is a body of substantive
federal arbitration law that preempts conflicting state laws. In Rent-A-
Center, West, Inc. v. Jackson, _U.S. ,130 S. Ct. 2772 (2010) the Court
held that once the trial court has decided that the dispute is arbitrable, then
the remaining issues are for the arbitrator.

In Stolt-Nielsen 8. A. v. AnimalFeeds Int'l Corp., 559 U.S. _,



130 S.Ct. 1758, 176 L.Ed.2d 605 (2010) the Supreme Court held that an
arbitration panel exceeded its powers by imposing its policy choices over
the choices made by the parties or established by existing law. In this case
the Supreme Court held that the appropriate remedy was vacation of the
award. The Court did not engage in a harmless error analysis. In the
instant case appellant suggests that engaging in an analysis of whether the
error was harmless would run counter to the approach approved by the
Supreme Court.

In PacifiCare Health Systems, Inc. v. Book, 538 U.S. 401, 123
S.Ct. 1531, 155 L.Ed.2d 578 (2003) the Court held that even RICO claims
are arbitrable and must be arbitrated where the agreement calls for
arbitration. The Court went on to hold that remedial limitations in the
agreement will not relieve a party from the obligation to arbitrate the
dispute. In addition, the Court held that lower courts and appellate courts
should not take upon themselves the decisions concerning the application
of remedial contract provisions. These matters are strictly for the
arbitrator.

In AT&T Mobility, LLC v. Concepcion et. ux., _ US ;131
S.Ct. 1740, 179 L.Ed.2d 742 (April 27, 2011) the Court held that state
laws forcing (or preventing) class actions in arbitrations will not be upheld

where the contract bars class actions. This decision stands for the simple

10



proposition that the contract between the parties governs the dispute and
the arbitration. Courts must enforce such agreements as written.

If we apply the existing body of federal substantive law to the
instant dispute there are three things that are clear. First, the agreement of
the parties must be enforced. Second, once it is determined that the
arbitrator exceeded his authority (by relying on the trial court’s order of
September 19, 2008) then the role of the courts is to refuse to confirm the
award and to send the matter back for a new arbitration hearing, in
conformity with the agreement of the parties and all applicable law.

Third, if a “harmless error” standard is used, for the evaluation of
this dispute this Court would be substituting its judgment as to whether the
error by the trial court influenced the outcome of the arbitration hearing,.
This substitution is contrary to the body of federal substantive law
discussed above.

The appellate courts of this state have also recognized that the role
of an appellate court is limited in cases involving arbitration. On
September 6, 2011 Division I of the Court of Appeals held:

This court's review of an arbitrator's award is limited to that

of the court which confirmed, vacated, modified, or A

corrected that award. The trial court's review is confined to

the question of whether any of the statutory grounds for
vacation exist.

Cummings v. Budget Tank Removal & Environmental Services, LLC,
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~ Wn.App. _,  P3d_,2011 WL 3890760 (2011). The court went
on to hold that “[i]n deciding a motion to vacate, a court will not review
the merits of the case, and ordinarily will not consider the evidence
weighed by the arbitrators.” Id, at Para. 24. Nor is it the role of the
appellate courts to try the case de novo or to examine the evidence
submitted to the arbitrator. Moen v. State, 13 Wn. App. 142, 533 P.2d
862 (1975).

It has also been held that a reviewing court may not examine the
reasoning behind an arbitration award. Boyd v. Davis, 127 Wn.2d 256,
897 P.2d 1239 (1995). It has also been held that our courts have no
collateral authority to go behind an arbitration award to determine if the
award was correct. Morrell v. Wedbush, 143 Wn. App. 473, 178 P.3d 387
(2008). Instead, issues to be decided in arbitration must be decided in
arbitration and not by the courts. Id.

Under the cases that limit the role of a trial court or a reviewing
court it is clear that courts lack the authority to look at the evidence. Yet,
the analysis of whether error was harmless requires just that sort of
inquiry.

In Barnett v. Hicks, 119 Wn.2d 151, 829 P.2d 1087 (1992) our

Supreme Court held that the superior court has precisely circumscribed

authority when passing on an arbitrator's decision. It also held that an
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appellate court's inquiry is similarly limited in addressing an appeal from
a superior court's decision. The Court then held that the superior court
may only confirm, vacate, modify or correct an arbitrator's award.

Under this standard there is no place for the appellate courts to review
the award to determine of the award was subject to harmless error.
Rather, the proper approach is to vacate the award and allow the parties
to arbitrate the case under the proper rules and standards. This approach
has been recognized in Washington, in a series of cases including Expert
Drywall, Inc. v. Ellis-Don Const., Inc., 86 Wn. App. 884, 939 P.2d
1258 (1997). In that case the Court of Appeals held that the authority of
the courts is limited to either vacating an award where the arbitrator has
exceeded his authority.

In Davidson v. Hensen, 85 Wn. App. 187, 933 P.2d 1050 (1997)
this Division held that a trial court has no jurisdiction to enter a void
judgment and no jurisdiction to confirm a void arbitration award. Once
the trial court determines that the arbitrator exceeded his authority, the
award is void and thus beyond the authority of the court to confirm. The
sole authority of the trial court is to either not confirm or to vacate the
award. Davidson, supra; ACF Property Management, Inc. v. Chausse,
69 Wn. App. 913, 850 P.2d 1387 (1993).

1. CONCLUSION

13



If the harmless error standard applies, it could be argued that the
trial court’s order setting the venue for the arbitration in Washington was
harmless error. However, if Washington evidentiary rules and other
statutes were applied by the arbitrator, instead of the rules for Connecticut,
then it is impossible to determine if there was error caused by the
application of the wrong law. In addition, it is impossible to determine the
basis for the damage award as the award would appear to grossly exceed
the limitations on damages established by contract.

If the harmless error standard applies, there should be a shifting
burden. First, the appellant must show that there was error. Then the
burden should shift to the respondent to show that the error was harmless.
Otherwise the appellant would be asked to prove a negative. If the
appellant fails to meet the requisite burden, then a new trial should not be
ordered. On the other hand, if the error is shown and if that error
permeates the trial, then the respondent carries the burden to show that the
result would have been the same even if that error had not occurred.

In this case, the appellant has shown that the trial court committed
obvious error in its order of September 19, 2008. Appellant also showed
that this order permeated the arbitration. Due to the total absence of a
record of what took place at the arbitration, the respondent is unable to

show that the error was harmless. Nor is there anything in the arbitration
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award which would indicate that the arbitrator disregarded the trial court’s
order and followed the contract. Therefore, using this harmless error
analysis the error cannot be shown to be harmless and appellant is entitled
toa new.arbitration hearing, following the terms of the contract.

It is also appellant’s position that the harmless error doctrine is
generally inappropriate in arbitration disputes on appeal, where there is a
need to examine the evidence presented. As previously shown the role of
the trial court is to determine if the dispute is arbitrable. Once that issue is
resolved all other issues are for the arbitrator. Therefore, it was error for
the trial court to condition the arbitration on terms outside of the
agreement of the parties.

Once the matter was arbitrated the role of the trial court was also
limited. Our courts may not look behind the award to determine if there
was error. Rather, the courts must look to the face of the award. In this
case, the face of the award rule must include the addition of the trial
court’s order of September 19, 2008, as the arbitration was conducted
under that order. As the trial court’s order exceeded the authority of the
trial court, the case went to arbitration based on improper limitations and
conditions. As the arbitration hearing was flawed, the award was flawed.
The award clearly exceeds the authority of the arbitrator as it was based on

the trial court’s order and not on the agreement of the parties.
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Once the award was brought to the trial court for confirmation the
court should have refused to confirm the award and should have instead
vacated the award and sent it back for arbitration in accordance with the
agreement of the parties. Instead the award was confirmed and a
judgment was entered against the appellant. As the award should have
been held to be void, the trial court’s entry of an order confirming the
award was error as was the entry of the judgment. Under such
circumstances the role of the appellate court is to simply send the matter
back to the trial court with instructions to vacate the order confirming the
award and the judgment, as well as the original offending order of
September 19, 2008. The trial court should then order the matter to be
arbitrated in accordance with the terms of the Franchise Agreement.

Dated this 14th day of October, 2011,

D & ASSOCIATES, P.S.

( Mo

Gary H. Brapfeld, WSBA #8537
Attorneys for Appellant
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under the laws of the State of Washington in the County of Pierce that on
October 14th, 2011, I delivered by depositing in the United States mail,
postage prepaid, a properly addressed envelope containing a true and

correct copy of Appellant’s Supplemental Brief to the Respondents at the

following address:

Todd S. Baran, PC
Attorney at Law

4004 SE Division St
Portland, OR 97202-1645

Law Offices of Douglas D. Sulkosky
Douglas D. Sulkosky

1105 Tacoma Avenue S

Tacoma, WA 98402

Dated at University Place , Washington this 14th day of October,

2011.

Q’Du«!Q ‘Wg ASATTETTER o
Carol Jean Puvogel =
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Ffestrictions dricluding the'site of thearbitration) on the. enforcement bl the arbitrabin clause i this Agreement, IT
prior to an Arbitrator's finsl decision, withier e or you commenics an acton it any court of a chafm teat arises vat of

or-reliates to thiy Agreement {except [or the purpose-of enforcing the. arbitration clause or as btherwise permitted by:
this Agreement), that party will bergsponsible for the.other party's expensos of enlorcing the arbitrationiciause,,
including court costs, artwiration fling fees and other gosts and attorney's fees.

T We and our AMBates, and you and y'oL}r'Amvl-MLefy,. will rotwithhold any money due to the‘other pakty
angifts Affiliates, under this Agreement or any ather agreement. & party oc its Affiliate that withholds money in
vlolatiorof this provision will relmburse the party or its Aflliate whose meney 1 withheid for the rasonable costs

1o coltect the withhield muney. notwahstanding the provisions.of Subparagraph e These costs nclude, butare

ot lntted to; modiation sod arbitzation fees, court costs. lawyers' fees, management prepasation Ume, witriess.

dees, .and travel expenses incurred by 1hé party.or its Affillate oriir adverdising furid, o7 its agents or

tRpr esentatives,

.8 I a party () commencestactian inRiy eourt, except to gompel arbitration, orpxeeptas specllicaly’

permitted underthis-Agreerent. prior (g an-sbftrator's:final decislon, or'ff) commences any arbitrauon in any’
forum excepy where permitted under this Paragraph 10, or (i) whery permitied to commence a btigation praceeding, ¥

tomimuhces any Hifgatlon proceeding in any foruny except where permmtted under this Paragraph 10, then that
party/is indefault of this Agreeinent Thedefauldng party must tommencearbiraiionfor.a biigmtion priocoedisg i

£Y
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pertmitied wriderthis Paragragity 105 i w-permuted Torum-priorito snyaward ar final judgment  The defaulting
party-wiil be rosponsible forsl] cxpenses dncurred by the othel party, including lawyers’ fees] SU;b_‘jt*:Cl 1w {ederaliop
state law. if a party defsults under any other provision of this Paragraph 10, pr under’ any provision of Paragraply
17 or-Paragraph 18, including, but not Himited to, sakihg ja clarm for s.pacsal,-'_;mcld'cm_a;i;- congequential. ponitive
multiple damages. ordamages in excess of Lhe gmpunt:permitted under this Agreement, 0600 name & pepsoniy:
entity in Bnyarburatoniorlegal proceeding other than ug, the-defauiung party must gone seelaim. The
defaulting party will'be yesporsible for sl expenses incurfad by the-sther party; of thekiprofeily. n8mied perseny:

gr-epufties, sewdyding lawyers” fegs, s will. be: hable Torabyse ol §

3, OPLIGATIONG OR TH

) A Youare and wilkat sl Ymes beidenified as. g
ot puf agerd, partner; e giviploye ThisAgreersent dois not
fidwerary selatonship,

IS THe parties wlse aprie asdolfows

] pe
e

)"ﬂ "ﬁgms"ﬁﬁdz}’x Y

B Alloranypsr i
whudianan f Yo

abandon, surrendsd s

. IE Tor' any reason,ghy court, agency. ot tibunal with valid Junsdiction- i ia proceeding 165Hich we' are
party, decides in a final, non-appealable ruling, that a portioreof this Agreement is contrary 1o, ot canfhet with
aoy appiicsble present. or futgre law, rule, or regulation, after giving such portion the broadest legal interpretation
“possible. then that portion will by invalid and severable. Tha: remaltider of this-Agreementiwill not be‘alfecied and
will continue to be given full force and effect. Any invalid portion will be deemed notto bea part of this Agreement;
as of the date the ruling becomes final I youare a party 1o the proceedings, or upomyour recoipt:of notlce of
nunenforcement from us. )l » court, agency e tibunal decides & covenan not to compete (s Tonbroad &5ty stope;
e, orgeographic area, the partics Buthorizg the-cotirt agentloe tribunal s modify- e dbv i | : :
Higcessary to make t enforcesblo;

4 Rivprevious-courseglidesling ordage inuhaitradenmspefitsifpyerfontmibilavireeivant ] by
4 B Ly 2

sdstissibie wigxplatn, modify, bE-doritadict (hils Agresmeiit,

e. ‘The parties-will give any fiotice required under this Agreement in writing,and will sundit by certbied
mail, registered mall or by:p mail serviee awhich usts & tracking systemy. such as Auborne Expréss or Federal
Express  We will address notices (o you at the Restaurant or at your hame untl you designaty. a diiferent addrsss

-by written notice to us: You must notfy us of any address changes, including changes w your electfonic mall
addeess  Yod will address notices w us to Doctor’s Assoctates ind., 323 Ble Drwve, Milford, CT 064680-3059,
-Attention Legal Deparument. Any notice wiil be deemed given:at the dateand time it Is veceived, orrelused, o
“delivery' s mad¢ impossible bythe Intended veciplent

1. Wyour payment Is inore (than One {1 week Tate you will pay 4 late Ted equal to ton Pereent [109%) on iy
Royalty, sdverising contributions, or other charges you will owe us under this Agreernent Alsa, you will pay
interest on 8l your past-doe accounty 8t up Lo cighteen percent {(18%).but the late foe sndinierest will not bo
greater than the maxinium rate allowed by faw In the stave in which our principal office is located or the Restaurgng
s located, whichever g higher., :

g You mast immediaiely foufy us afany Infringernent of orichalfenge wiyoar use of any of the Marks g
clai by any person of any rights’in dny bf the Marks, We o indermnify you forall damages for which.yon wry
held liable ircany proveeding arising:out of theuse of any of the Marks o compliance with this Agreement, provided
you notify us promptly, cooparate 1y the defense of thw elarm, and alfow us 10 contrd) the defense of the acuon, Ifa
third party challenges any of the Marks claiming infringervent of alleged prior or superior rights I the Mark ,, wa
will have the option anvd right {0 modily or disconunue use of the Mark and adopt substitute Marks i your
geopraphical business arezs: and iy other sreas we select. Qo bability o you undersuch-circomstances:will Hg
limited to-ypgir aost toseplace Signs'and advertising matesials, You sckniwied gesnd. sgred wWerhav D ket
Hghtraipdisuedny rademat kinfringement clafms sgafnst thisd purtics, ' :

o b Wwe grenifiaie this Agrecmens and wenust purghase the Bestayront's equiprorient,. easehold: .
improvements, orhoth, ender any applicablestare laworalg.regulsuon, e courtgdecislon #ht purchass price will
b your oiigingl cist; less depresiation and acortzanom, baged on a fival{8) yearhferunderifie Siraight-ting
Tgthidg

L. ¥ the landlord lermingtes ihe lease:for the Restourant snd anvarbitrator or-court-detenynipes you did pat

bresch the Sublease and 1 was our fauslt orour ABlate's Tauh the langiord terminated the iepse, ot obligationdo ¢
youwill behmited todtheoriginal cosy of your/leasehold improvementst fess depreciation: based on alive (5) yene file
inder the Soraightsline - method  We wil] pay ybu when you reapen thefRestaurantin amnew focaton W the 5
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frfines you breached the Sublease ordt was nol‘?puéiffsu}t oo AfTlate’s fal
wv-dind ous Afiliate will fave nocbligation toyouforiermifiation 9l the Jesse

) ‘.j‘ji:raturnpnzt‘our’( ¢
termbnatidihe feaby,

o 1 you belsovi that we are int defadlt' under this Agreemént., you must give usivritien notice by tertified
mall, repistered mall'or by a mail service which uses a‘tracking systent, suchiss /\irbome,'Expr&ssiorch.dcra}
Express. within hiaety (90) days of thestartol the defauli clearly stating each actor-pmission consututing the.
default, Jf we-go not ture theidelault- 1o your satisfactioniwithin sbay; (60) days afterswe receive your notice, yous
imay give’us notice thal By arbltrable disputeiexists.. The partiesinll work. dligently to-attémptioyesolve. the-
sebitrable disputain accordance vath Parapgtaph-10 .

1 -Youwill pay-us.any appheable Sales Tax-oriotheriaxon behalf of the Jocalifaarg authority atihe - any
‘time and'in the same manger you pay fodithe taxsble govds or services, _wheme.rxwﬁgmt the requirement s
$pecifically stated fri ths Agrecovent ’ *

m. You uviderstand and scknowledgeithis Agreement.does' niot granryou any territorial-rights dnd there:
are mo'radius. restrictions.or mimmum population requiréments which it where wecan llcense or open anuthep
SUBWAY* restaurant, unless provided under applicable state law  We apd ouriAflilfates have unlimited rights.g-
‘campete with you and 1o license others to comipete with you. You understand and acknowledge we. and our
Aftlistes retaln thio exclusive unirestricted tight to produre, distrbute, and sell food products, beverages; andiofber
products, under-the SUBWAY* mark or any other mark, directly and indaectly, through employees,
tepresertatives, licensccs, assigns, agents, and others,yat wholesale, retalls and otherwise, at'any locatlon, without
yestriction by any right you may have, and without regard 1o the location of any SUBWAY® restaurant, and these:
ather stores or methods of distribution may compete with the Restaurant and may asdversely affect your sales Yo
o not have any tight 1o exclude, control, or mpose conditions on the location or developrment of any SUBWAY*
sestaurant other cestaurant, store pr othes method of distribution, under the:SUBWAY® mark or'sny ather méyk

n You ackniowledge i s our Intent io comply’ with aff anti-terrorisn laws enscted by the US Governiment.
“You further’ acknowledge that we may notcarry onibusiness with anyone officlally recognized by the US
Government as a suspected terrorist of anyone otherwise associated directly or fridwectly with tervorist activities
Fhe parties.agroe that #, at any tUme-duriog the teom of this Agreement, it s determined that you are a‘suspectyd:
terrorist or gtherwise associated dircetly or Indwectly with terrorist activities, that this Agresment wiaybe  w -
terminated wnmetiiately, Yoo ackriowledge that you are nat now. and have never betni a suspetied terroristor
othetwise nssotiated direetly of Indivectly with terrortst activity, including but not Jmibted to, the contribution g
funds 1o o terrorist Organfzatien  You further azknowledge that It Is not your Intent'or purpose to purchase:
SUBWAYY rsnchise to fund orparticipate in terrorist mctivities..

‘¢ Yousuthotize us, et any time during the tern of this agreement. (o contuet credit checks or
investgative backgrounid searth on you whicls may reveal information about your business experience, educational
batkground, criminal record, i judgments, property ownarship, Hens, association with: other Individusls.
greditworthinesssand job pexformance., ' :

32, TERMS, REFERENCES ANT HEADINGS, Al terms and words in this Agreement will be déemed fb-
includerthe correet number, singular or plural, and the-correct-gender, masculing, ferminioe, or neuter, 85 the
context-oe sense of (this-Agreement may require. Each individual sigrng this Agreementt as the franchisee witlibi,
Jointly‘and severally hable  Relerences (o “you”™ will include allsuch Individuals colluctively and individually,
References to doliars (8} in‘this greement refer to the lawful money of the United Siates of Amerfca, The
Pparagraph headings do not form part.of this Agreement and shill not be taken inio steount In ity constructin; i
imerpretation

13, GOVERNING LAW, This-Agrecmédt will begoverned by and construed m -accordance with thie
substantive laws of the Stste of Connertlout. without referencetens conflicts of law, exeept as may otherwisy Bl
provided m'this Agreement The parties sgrde any Franchise law or business opporturity law of the State of
Connecticut, now i effect, or adopted or amended after the dute of this Agreement, will not apply to franchises;
loested vutside of Connecticut, This Agreement, mctuding {he Reaitals and all exhibits, contams the entire
understaniding of the parties. and supersedes-any prior wrliten or oral uniderstandings:or.agreements of the partics.
relationg ‘io the stbject marterof this Agreement  The parties may not-amend this Agreement orally, but only by
writien agreemient, except we may amend the Operations Manual lrom time to Ume 8s provided In this Agreement.
The prowsions of this Agreement which by thelr terms are intended to survive the termination, or explration of this A
Agreement, intluding, but notlimited o, Subparagraphs 5.¢ . 8.0, 5.k  8.dv, 8. 8.g. B.h, ML, 11 h, 110y '
. 31 omand 3.0, and Pacsgraphs 10, 13, 14, 15,16, 17 cand 19,5610 survive the teemination or sxplratior
ihis Agreement, .

I'B.

37

st




