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I. STATEMENT OF FACTS AND ISSUES 

In this matter, the trial court disregarded or overruled clear 

provisions of a Franchise Agreement (the "Agreement") in several 

material respects. First, the trial court ordered that the arbitration be held 

in Washington, instead of in Connecticut, as set forth in the Agreement. 

. 
Second, the trial court ordered that Washington law would apply even 

though the Agreement provided that Connecticut law would apply on 

issues other than the Franchise Investment Protection Act, Chapter 19.100 

RCW. This would include evidentiary issues and issues concerning 

privilege. Next the trial court ordered that the case would proceed to 

arbitration with no limitation on damages (contrary to the express 

limitations found in the Agreement). CP 217-8. RP (Sept 19, 2008) pg. 

17, ln 6-22. 

The matter proceeded to arbitration in Tacoma, Washington, under 

Washington law with no limitation on damages. The arbitrator awarded 

the plaintiffs $230,000 in compensatory damages, $161,536 for attorney's 

fees and $32,837.96 for costs. CP 222. 

This Court has ordered supplemental briefing on two issues. First, 

the Court asks the parties to address the issue of harmless error or 

prejudice. Second, the Court asks whether the appellant or the respondent 

has the burden of demonstrating prejudice or harmless error on appeal. 
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These issues arise in the context of a review of an arbitration 

award. There is no arbitration hearing, trial or pre-trial record before this 

Court (and there was no record before the trial court) concerning the issues 

addressed by the arbitrator or concerning the evidence adduced before the 

arbitrator. There is no record as to evidentiary rulings made by the 

arbitrator. There is no record as to how the arbitrator calculated or 

determined the award of damages. Nor is there any means available for 

determining what was considered by the arbitrator, or how he reached the 

award. 

II. ARGUMENT 

A. Standard of Review. 

Plaintiffs argue that the court's errors are harmless. Respondents 

Answering Brief, pg. 31-36. It is conceded that ordinarily an error which 

is harmless will not justifY awarding a new trial. State v. Martin, 73 

Wn.2d 616, 440 P.2d 429 (1968). However, in a case such as this there is 

no way to determine if the error was harmless. 

Appellate courts will review an alleged error in jury instructions de 

novo. State v. Van Atkins, 156 Wn. App. 799, 236 P.3d 897 (2010). 

B. Determination of Harmless Error. 
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In State v. Levy, 156 Wn.2d 709, 132 P.3d 1076 (2006) Justice 

Sanders said in a concurring opinion: 

We may excuse as "harmless error" only an "error which is 
trivial, or formal, or merely academic, and was not 
prejudicial to the substantial rights of the party assigning it, 
and in no way affected the final outcome of the case." State 
v. Britton, 27 Wn.2d 336, 341, 178 P.2d 341 (1947). In 
other words, an error is harmless only if does not affect the 
evidence properly presented to the jury. 

In the majority opinion in Levy, Id., the Court drew a distinction 

between structural errors and trial-type errors. The Court pointed out that 

structural errors resist harmless error review completely because it taints 

the entire proceedings. Arguably, in a case such as this where the trial 

court's order established rules for the conduct of the arbitration 

proceedings, which were not in accord with the terms of the arbitration 

agreement, the error was structural and nor merely a trial-type error. In 

such a case, the hannless error doctrine should not apply. 

In the Britton case, the court used a test to determine if an 

appellant had been harmed by the trial court's actions. That test required 

the appellate court to look to" ... the whole record, and not to that part only 

which precedes and includes the particular exception under 

consideration." State v. Britton, 27 Wn.2d 336, 342, 178 P.2d 341, 

344 (1947). Here, it is impossible for this appellate court to look at the 
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entire record to see how the decision of the arbitrator was influenced by 

the trial court's order. There simply is no such record to review. 

In Boeke v. International Paint Co. et. al., 27 Wn. App. 611, 620 

P.2d 103 (1980) the court held that error was harmless where there was an 

adequate showing that the trial court's error was harmless based on the 

special interrogatories answered by the jury. In such a case there was a 

sufficient record available for the appellate court to make a determination 

that the error was harmless. 

C. Error In Jury Instruction Similar to Error in Law Governing 

Arbitration. 

Arguably an error in a jury instruction may be equated with an 

error which binds an arbitrator in consideration of legal or factual issues. 

In each case, the issue concerns an alleged mistake of law binding upon 

the trier of fact. 

There is a range of opinion concerning the effect of an improper 

jury instruction in a criminal case. Appellant has found a dearth of law in 

this state concerning the effect of an improper order controlling the law to 

be considered by an arbitrator. 

In In re the Personal Restraint of Hagler, 97 Wn.2d 818, 650 

P.2d 1103 (1982) the Court held that on a direct appeal an improper 

instruction is presumed to be prejudicial and will furnish grounds for a 
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reversal. Later cases applied a different standard. 

In State v. Peters, a decision announced in September of this year, 

Division I was asked to consider the effect of an improper jury instruction. 

In the Peters case the Court said: 

A misstatement of the law in a jury instruction is harmless 
if the element is supported by uncontroverted evidence. 
State v. Brown. 147 Wn.2d 330, 341, 58 P.3d 889 (2002) 
(citing Neder v. United States, 527 U.S. 1, 15, 119 S.Ct. 
1827, 144 L.Ed.2d 35 (1999)). In order to determine 
whether the error is harmless, we must" 'conclude beyond 
a reasonable doubt that the jury verdict would have been 
the same absent the error.'" Brown, 147 Wn.2d at 341, 58 
P.3d 889 (quoting Neder, 527 U.S. at 19). The State bears 
the burden of showing that the error is harmless beyond a 
reasonable doubt. Delaware v. VanArsdall, 475 U.S. 673, 
684, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986); State v. 
Guloy, 104 Wn.2d 412,425,705 P.2d 1182 (1985). 

State v. Peters, _Wn. App. _, _P.3d _, 2011 WL 4361604 (2011). In 

July of this year, a Division II panel was called up to consider a similar 

issue. InState v. Lundy, 162 Wn. App. 865,256 P.3d 466 (2011) the 

Court held that an erroneous jury instruction would not provide a basis for 

a new trial if the appellate court was satisfied, beyond a reasonable doubt 

that the verdict would have been the same absent the error. In this 

decision, the appellate court noted that it was up to the appellant to show 

the prejudice. Even if we were to adjust the standard from beyond a 

reasonable doubt to a preponderance of the evidence, the rule would still 
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require an appellate court to determine, by a preponderance of the 

evidence that the result would have been the same had the error not 

occurred. 

In a case such as this, where there is no record of arbitration 

hearing testimony and no record of pre-hearing proceedings, for this court 

to review, it would be difficult for either party to establish that error by the 

trial court affected or did not affect the outcome. However, we do lmow 

that the award of damages appears on its face to exceed the amounts 

authorized by the Franchise Agreement. 

Respondent argues that the damage award could still be consistent 

with the Franchise Agreement, depending on how the arbitrator calculated 

the damages. However, where the trial court removed the contractual cap 

on damages, and where the award of damages is arguably not in 

compliance with that cap, a presumption should arise that the trial court's 

order affected the final outcome. 

D. Burden To Show Error is on Appellant and Burden to Show 

Error was Harmless Shifts to Respondent. 

Division I of the Court of Appeals, in a civil appeal, held that "on 

appeal, jury instructions are reviewed de novo. Where an instruction 

contains an erroneous statement of the applicable law it is reversible error 

where a party has been prejudiced. An error is prejudicial where it affects 
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the outcome of the trial." Anfinson v. FedEx Ground Package Systems, 

Inc., 159 Wn. App. 35, 244 P.3d 32 (2010). This same court held that the 

error is presumed to be prejudicial and grounds for reversal " ... unless it 

affirmatively appears that it was harmless .... " Id, at 36. The Court went 

on to hold: 

A harmless error is an error which is trivial, or formal, or merely 
academic, and was not prejudicial to the substantial rights of the 
party assigning it, and in no way affected the final outcome of the 
case. 

A fair reading of this decision would indicate that the burden was on the 

appellant to show the error and then shifted to the respondent to show that 

the error was harmless. 

In Chunyk & Conley/Quad-Cv. Bray, 156 Wn. App. 246,232 

P.3d 564 (2010) this Division ofthe Court of Appeals, speaking through 

Judge Armstrong held that "[a]n error is prejudicial if it presumably 

affects the outcome of a trial." Cltunyk & Conley/Quad-C, Id. at 156 

Wn. App. 255. Following this approach, once the appellant showed error 

by the trial court, there would be a presumption that the error affected the 

outcome. It would then be up to the respondent to show that the error was 

harmless. 

In a case decided on September 15, 2011, the Supreme Court of 

this state visited some of the issues now before this Court. The Court, in a 
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direct criminal appeal, held that the burden was initially on the appellant 

to show the error and to show how the error affected the rights of the 

appellant. The burden then shifted back to the respondent to show that the 

error was harmless. State v. Gordon, Wn.2d _, _ P.3d _, WL 

4089893 (2011). 

InState v. Maupin, 128 Wn.2d 918,913 P.2d 808 (1996) the 

Court held that once error was shown the burden shifted to the opposing 

party to show that error was harmless. The Court reviewed the transcript 

of the trial and considered the testimony that was offered in the light most 

favorable to the appellant and against the party asserting that error was 

harmless. 

A rule calling for shifting burdens would appear to be the best 

system for analyzing civil appeals as it is consistent with the shifting 

burdens of proof applicable to most civil proceedings. Under such an 

approach the burden to show that the trial court committed error would be 

on the appellant; that burden would then shift to the respondent to show 

that the error was harmless. 

There is also the issue of when harmless error analysis would be 

appropriate. There may be examples where such an approach makes 

sense. For instance, if the only issue in the instant case was the forum for 

the hearing, the appellate court might use the harmless error approach to 
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find that such error was harmless. Similarly, if it can be shown that all 

elements of Connecticut law are the same as all evidentiary and 

substantive laws of Washington, this court might apply the harmless error 

standard to find that the error was harmless and not worthy of a new trial. 

However, where the appellate court is called upon to review the record as 

a whole, to determine ifthere was a basis for the damage award, then that 

appellate court cannot and should not engage in the harmless error 

analysis, as it would violate federal substantive law arising from the 

Federal Arbitration Act, ("FAA''). 

E. Harmless Error Analysis is Improper in Consideration Where 

Arbitrator Exceeded Authority. 

Under the Federal Arbitration Act, it is clear that parties to an 

arbitration agreement have the right to establish the terms and procedures 

for the arbitration regardless of most state laws. In Buckeye Check 

Cashing, Inc. v. Cardegna, 546 U.S. 440, 126 S.Ct. 1204, 163 L.Ed.2d 

103 8 (2006) the Supreme Court held that there is a body of substantive 

federal arbitration law that preempts conflicting state laws. In Rent-A­

Center, West, Inc. v. Jackson, _U.S. _,130 S. Ct. 2772 (2010) the Court 

held that once the trial court has decided that the dispute is arbitrable, then 

the remaining issues are for the arbitrator. 

In Stolt-Nielsen S. A. v. Anima/Feeds Int'l Corp., 559 U.S. _, 
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130 S.Ct. 1758, 176 L.Ed.2d 605 (2010) the Supreme Court held that an 

arbitration panel exceeded its powers by imposing its policy choices over 

the choices made by the parties or established by existing law. h1 this case 

the Supreme Court held that the appropriate remedy was vacation of the 

award. The Court did not engage in a harmless error analysis. In the 

instant case appellant suggests that engaging in an analysis of whether the 

error was harmless would run counter to the approach approved by the 

Supreme Court. 

InPacifiCare Health Systems, Inc. v. Book, 538 U.S. 401, 123 

S.Ct. 1531, 155 L.Ed.2d 578 (2003) the Court held that even RICO claims 

are arbitrable and must be arbitrated where the agreement calls for 

arbitration. The Court went on to hold that remedial limitations in the 

agreement will not relieve a party from the obligation to arbitrate the 

dispute. In addition, the Court held that lower courts and appellate courts 

should not take upon themselves the decisions concerning the application 

of remedial contract provisions. These matters are strictly for the 

arbitrator. 

In AT&T Mobility, LLCv. Concepcion et. ux., _US_, 131 

S.Ct. 1740, 179 L.Ed.2d 742 (Apri127, 2011) the Court held that state 

laws forcing (or preventing) class actions in arbitrations will not be upheld 

where the contract bars class actions. This decision stands for the simple 
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proposition that the contract between the parties governs the dispute and 

the arbitration. Courts must enforce such agreements as written. 

If we apply the existing body of federal substantive law to the 

instant dispute there are three things that are clear. First, the agreement of 

the parties must be enforced. Second, once it is determined that the 

arbitrator exceeded his authority (by relying on the trial court's order of 

September 19, 2008) then the role of the courts is to refuse to confirm the 

award and to send the matter back for a new arbitration hearing, in 

conformity with the agreement of the parties and all applicable law. 

Third, if a "harmless error" standard is used, for the evaluation of 

this dispute this Court would be substituting its judgment as to whether the 

error by the trial court influenced the outcome of the arbitration hearing. 

This substitution is contrary to the body of federal substantive law 

discussed above. 

The appellate courts of this state have also recognized that the role 

of an appellate court is limited in cases involving arbitration. On 

September 6, 2011 Division I ofthe Court of Appeals held: 

This court's review of an arbitrator's award is limited to that 
of the court which confirmed, vacated, modified, or 
corrected that award. The trial court's review is confined to 
the question of whether any of the statutory grounds for 
vacation exist. 

Cummings v. Budget Tank Removal & Environmental Services, LLC, 
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_Wn. App. _, _ P.3d _, 2011 WL 3890760 (2011). The court went 

on to hold that "[i]n deciding a motion to vacate, a court will not review 

the merits of the case, and ordinarily will not consider the evidence 

weighed by the arbitrl:ltors." Id, at Para. 24. Nor is it the role of the 

appellate courts to try the case de novo or to examine the evidence 

submitted to the arbitrator. Moen v. State, 13 Wn. App. 142, 533 P.2d 

862 (1975). 

It has also been held that a reviewing court may not examine the 

reasoning behind an arbitration award. Boyd v. Davis, 127 Wn.2d 256, 

897 P.2d 1239 (1995). It has also been held that our courts have no 

collateral authority to go behind an arbitration award to determine if the 

award was correct. Morrell v. Wedbuslt, 143 Wn. App. 473, 178 P.3d 387 

(2008). Instead, issues to be decided in arbitration must be decided in 

arbitration and not by the courts. Id. 

Under the cases that limit the role of a trial court or a reviewing 

court it is clear that courts lack the authority to look at the evidence. Yet, 

the analysis of whether error was harmless requires just that sort of 

mqmry. 

In Barnett v. Hicks, 119 Wn.2d 151, 829 P .2d 1087 (1992) our 

Supreme Court held that the superior court has precisely circumscribed 

authority when passing on an arbitrator's decision. It also held that an 
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appellate court's inquiry is similarly limited in addressing an appeal from 

a superior court's decision. The Court then held that the· superior court 

may only confirm, vacate, modify or correct an arbitrator's award. 

Under this standard there is no place for the appellate courts to review 

the award to determine of the award was subject to harmless error. 

Rather, the proper approach is to vacate the award and allow the parties 

to arbitrate the case under the proper rules and standards. This approach 

has been recognized in Washington, in a series of cases including Expert 

Drywall, Inc. v. Ellis-Don Const., Inc., 86 Wn. App. 884, 939 P.2d 

1258 (1997). In that case the Court of Appeals held that the authority of 

the courts is limited to either vacating an award where the arbitrator has 

exceeded his authority. 

In Davidson v. Hensen, 85 Wn. App. 187,933 P.2d 1050 (1997) 

this Division held that a trial court has no jurisdiction to enter a void 

judgment and no jurisdiction to confirm a void arbitration award. Once 

the trial court determines that the arbitrator exceeded his authority, the 

award is void and thus beyond the authority of the court to confirm. The 

sole authority of the trial court is to either not confirm or to vacate the 

award. Davidson, supra; ACF Property Management, Inc. v. Chausse, 

69 Wn. App. 913, 850 P.2d 1387 (1993). 

III. CONCLUSION 
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If the harmless error standard applies, it could be argued that the 

trial court's order setting the venue for the arbitration in Washington was 

harmless error. However, if Washington evidentiary rules and other 

statutes were applied by the arbitrator, instead of the rules for Com1ecticut, 

then it is impossible to determine if there was error caused by the 

application of the wrong law. In addition, it is impossible to determine the 

basis for the damage award as the award would appear to grossly exceed 

the limitations on damages established by contract. 

If the hannless error standard applies, there should be a shifting 

burden. First, the appellant must show that there was error. Then the 

burden should shift to the respondent to show that the error was harmless. 

Otherwise the appellant would be asked to prove a negative. If the 

appellant fails to meet the requisite burden, then a new trial should not be 

ordered. On the other hand, if the error is shown and if that error 

penneates the trial, then the respondent carries the burden to show that the 

result would have been the same even if that error had not occurred. 

In this case, the appellant has shown that the trial court committed 

obvious error in its order of September 19,2008. Appellant also showed 

that this order permeated the arbitration. Due to the total absence of a 

record of what took place at the arbitration, the respondent is unable to 

show that the error was harmless. Nor is there anything in the arbitration 
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award which would indicate that the arbitrator disregarded the trial court's 

order and followed the contract. Therefore, using this harmless error 

analysis the error cannot be shown to be harmless and appellant is entitled 

to a new arbitration hearing, following the terms of the contract. 

It is also appellant's position that the harmless error doctrine is 

generally inappropriate in arbitration disputes on appeal, where there is a 

need to examine the evidence presented. As previously shown the role of 

the trial court is to determine if the dispute is arbitrable. Once that issue is 

resolved all other issues are for the arbitrator. Therefore, it was error for 

the trial court to condition the arbitration on terms outside of the 

agreement of the parties. 

Once the matter was arbitrated the role of the trial court was also 

limited. Our courts may not look behind the award to determine if there 

was error. Rather, the courts must look to the face of the award. In this 

case, the face of the award rule must include the addition of the trial 

court's order of September 19,2008, as the arbitration was conducted 

under that order. As the trial court's order exceeded the authority of the 

trial court, the case went to arbitration based on improper limitations and 

conditions. As the arbitration hearing was flawed, the award was flawed. 

The award clearly exceeds the authority of the arbitrator as it was based on 

the trial court's order and not on the agreement of the parties. 
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Once the award was brought to the trial court for confirmation the 

court should have refused to confirm the award and should have instead 

vacated the award and sent it back for arbitration in accordance with the 

agreement of the parties. Instead the award was confirmed and a 

judgment was entered against the appellant. As the award should have 

been held to be void, the trial court's entry of an order confirming the 

award was error as was the entry of the judgment. Under such 

circumstances the role of the appellate court is to simply send the matter 

back to the trial court with instructions to vacate the order confirming the 

award and the judgment, as well as the original offending order of 

September 19, 2008. The trial court should then order the matter to be 

arbitrated in accordance with the terms of the Franchise Agreement. 

Dated this 14th day of October, 2011. 
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b lf'yo~··br<':ath:the tcm'ts uf yo.ur ·subleaseJthe.5"ubfessor, whether ,u~}or·'o\lr design~. mn)' exei¢i$.;¢:·1$:i. 
nght:s under 'the Sub lea~. indudU1g: to, evi't you fror;n the ftanth~d .kxaucm "'Any actmtl brought by the· . 
Sublessor to cnforc~ the Subleasc:.-lndudin& at:tkms brought pt¥sl.la.nt·'lo the :~tpSs;,default dat!Se In Paragraphiu 
or the Sublca~ [WhiCh provides that a brl!ach 'or the Franchlo;e·,Jigreoemenl :fs;!!;,l;j;~ach!9f the Sublcas.e).•ls :nol H'l•l:x\' 
F.;,nstrued· il'S' an at'hJtrable dlspUtl!, 

The partl&S :ngtet! that yr.M may suck a :;tay o(';my :cYictlon b;iouglil under the cross-default ctaus:eln Paragraph·~· p,(,' 
the Sublease by !lllng a·dcma:nd for arbitratioN'lh acCJ:Jrdance with Subparagraph 10 a. wJthh1: tl1lrt;y (30) daylrof 
lh<i:Subltssor's· wmmencerrHmt of the ev1cdon The stay may be flfted upon c~nclusion bf the atbltratlon, Yoti m~y, 
.{lot 5Cck a stay of' ev~e.tion for a:ny··acthms lnvolvl'ng )'lon-p,ayment of rent or 111 .a case wh¢re~a\'l.:l.lrbitrat.loi'J'·.~wat.d' 
Utlde'r· rne.Fnmc.h~· Agree-ment has b¢C:n issued. . 

c' You mliy'only ·sc<':k damage~· or ani:r:eroody 'under'law,or'equlty,for'atiy a.rbitrable·:claim again's.t 'tis #i 
ot'lri!mccessors Of assigns· ''l'ou agree that' 0Ut'A.ffihale$·, .. shareholdcf'll, dirnctOr'S', office·rs·,·emp!oyees; agents :a~ 
tepre-!l'enrati~:e:s,.·and theit·.nffillatet,·.shan not be liable nor-named as.- a party'ln any arb!traiJon orlltlgat:.wn: . . 
procejldu'lg _ccrmmenc'ed by you whcte the-~daim arises out 'of .or•refates lo thls,Agnwment 'You''fl-ll't.he-r <'lgree,.·that the 
lorcgo.ing_ partles a~ lntend<.'d ·beneficiaries of the arhltratlon .. tlause, and.that all claims aga.lnst them that' arl~.out_. 
or or relate to lhJS Agr«ment must ~- res·o!vt'd· with us through arb!tratlon Jf you name ·a: party in any· arb'ltratJon. 
pr l!Ug,aoon jlroceedlng in violation of this Subparagraph ,1'0 c., .. you wilt reimburse u.~ for reasonable 'CD'lls·'•ncurred;,. 
Jnc.lud1ng but not limited !(), arbrtrar.lan fees•. t:oun c.o-sr.s, •• lawyers' rees,, m<ma.g.11ment preparation tlme,.:wllness· fr:cs,. 
and travel e~pen!>lis Incurred hy .us or the. party,, 

-d Notwithstandrng the arb!tratJon clause In Subpaiagraph l 0 . .("~;~!iring an action -fot 
lpjunct.lve· rellef In any i:ourt'havln:gjur!sdJctlon to;enforc:e ou-r tradema~ .. ptJ:>Ptfutary rights,-the· covenants ,il01:IP'• 
r-.Pillpete.,'or trl!.l' n'ls!Itcllon on clisdosur-e of CoofldentJal .Jnfarmatlon Jn order ro avvid ii'Tep-llrnbli: 'Jlan'r!'.lo tis .. _.b'ur 
·i.lff'ulates .. ~.pd ~he fra.nchLW.'Sj'!item ifs.:a, whol~ · 

. e. lf.Il'J' dls:p·ute.s ccmceming the enior-ce<~l:uJlty ot!scope dihe atblttatlon clause shail bfl: teS<ll'ved pu.:rsoan.t: 
·to rhe;:f't,•dP.ral Arbitration Act, 9 U.S,C, § ~ fPA'A1,·and too·parues agree that tile FAA prt){ltnpt'S a.ny state law:· 
·>T·#striCtOC>ns. (lndudin8·1ne'slll:. t.!l the·:arbltr:~l.fon) on !h.:.. enftm:eme.nt bf the arblttauon·ctause tn lhts Agreement. If. 
;·prior to an ArbUtatur·~ tlnal d<:<:ls'lon, -e1rhcr WI! or- you comm~~nc.e an ac!:lon ·in any court ,of a ctatm that :arl:ses .oof .o~ 
or-rvlatestu t.l-ns Agreement (except for•the purpc~·of-enfor~lng the-arbltrlltiOn cia~ ~r as tlthcrwlse permltle.d by-• 
'thit> Ag:tt..'·i!rncot), that .party will bc·t~sponslb!c for the,.athor party's cxpensns •of cp!Orclng :~he nrbltrn!.hm::dat:•~;. 
Including court costs, arbllnt!on ·Ollng_ft'e.s and: othct·ao&ts·and au.orney's fees •. 

.. f' We. and· our Atnllates,:a.nd you and your·Affl.ilat~S, Will n'ot:wtthno!d any·rt\Oney•due:t·a the'ot.her 'pa:tty 
a:n:d;lts -Affilfa-tc·s. under this Agreement or ·any .orher agreemenl. · )1. .parry or Its· Affinate that withholds monci,Y·in 
vlolatlon·-of thl:s p1'ovlsron will' reh.nbur:se: the party e<r I!S A.lllllate: whose money !!'>Withheld fpr the rPn:sonabte co~ is 
l,o tol!ec.\ the '>>nthhdd money. not.Wrth~tanding 1 he pr.o•,.lsmns ... of Subparagr·aph·,'lU.;a. These c.osts [ndude, bur: ,a.re .. 
_!lot hmrted to, me.dlatJon and arbltnn1onfees, cpur~ costs.lawy~r$' rees,.inanagetnem preparation time, wttri·esS': 
.lees.-and travd CJ!pcnses .lncur.rl!d by ·the party.or· its Afflllate or•:an advt:'rtislng furid .. orits·age.r,us ill(' 
t:il:ptt:"Sen!atf¥Cl!,. . . 

. g. 'IT a party :(J) ··cumm~:nc:Cs\a¢1lon 'in· nny ·court, .. e>:cept to f!ompcl ar-bltrarion, Jif'f!xcept ... a& ·~pec.lflca.ily• 
:f?<!rmHted und-er.t:hfs··Agre-cment.-.pr~or to'ao·:niibftratar's•.flnal d~clslon, or·tJQ :commences any arbltrauun in 'any' 
fntum e·xcept Wbc.re permflt~d unoer thJs· Paragraph I 0,- or (IU)' when permiltcd ro commence a lltJgat:lon proceedmg, ')/: 
comrncn:ccs·~ny lHJgal!on prOC!'i.'ding_ in any ron.ml·cxcept where _pcrm1tted under th1s F'aragraph i:O, then that 
party .::is ln'd-·e:fau!t or this Agtt'!lfnl!rl( The.·Jlda.ult.lng party·mo,$1 Wn'oFfiC:l)C::IJ·,arbl,tr1!Ptlrl;(or.a lillguticm pr~JCC.etiin~:,-".ff,· .:r 
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pcrmit\~d urider:•.t:hfs 'Parng1aplr l 0). 'in :a ... perm1Ucd 'torum·priodo ·a.ny•award·ar final ;ui:i{lmc.nt. The defaulting 
partywlll be rc.sponsibf~ for"''trll c:>!pcnses :Incurred by th~ other party. including Jav.ycrs' fec.st Subject \CJ federahJr 
stllte taw. ff a f)iln)' ddaults )Jnder any other provision of this .Paragrnph :tO. •pr und~r·<lli,Y prov.lsion o( Paragraph . 
.J 7 or·.Paragnlph .l S: •.. indudlt)g,.·but not lfmited to, tnilking.;a .danni.for spe<:laf1>lnc:id{:nta:L· c.onscqucntJaJ..•punitive,..~'f 
O')ultlpk dlunl!ges,.Or".darnages. in e>~cess: of the:i\rn.pur>l •pcrc(lllt'tcd undenhi:s . .1-er~-e-menl,. or•: ;tau nan•e·i:! pep:i:.or}:.<Jr,·• 
cntfty 'In a·oy.:arbu.tation.:orlr.gal proceeding. orher' rharl us, the·defaulu.ng pa;rty muz.t trm•n::m:t.is•tlaim, The 
d'da ulting j'mrty. :i/.>UJ :be rC.Sj:l011$1b!e Tor' all expenses intur:Ted b~ lhe .. 6fhcr party; .tl'r' the itii'phl~:fetl}· nam:e:d' p!l.ftiohs: 
QJ·l!:ntftles. tndl,l~ing lt<wyer>''fe<:iS,;pfit!j·wiJI.be;hablcJor:@.\1W:·of'i!iroA.\1.5·~ · 

a, ¥ou·nre·.; And wine~Jt. all times be;.idrntifloo 'ii$,JI.11!1!'11;1\:il pt,q;{lir:ancf~n 1!1(l:cpct1derlt'J:,pqlf.ilt;~Pf' )'~q <it!l· 
·mcoui ng.ent, ·p.a<111er• tn trm-ployeJf Thfs.,Agr~I"MI'lt.dcii!S not ~?te <f::J>lll'incr,sh.ip,joitn \'Cll.IJ . .I~ti,.as,~l'it)'\ em: 
fldu~mry n:lutlonship. • .. 

S: AU ·or• ?:~,}':!parLof',y~ut< ii\ghts,Md pr:JvYl~tt;e.s ·lit'facr it hi to Agr~ii:)~f:it W:jq,,r,~(i:.~,rfi,~d, uii if!f(lt iih'J:'t~~~~\!.1'i~·Md'\li 
aba•rri!:ofl\·.&tm~nd'~f.,:l),j ·suf.:~r:tt:ti®atlon,;'i;f y.:O.al!':ti~h!s::~hd .pt.lvlleges · ... 

,. 
c. lf, 'for' l!rl)' reu~on .. ;any ·court, agency: ·Ot U'lbunal with vaHd Junsdlctlon·'!n 'a ·proc·eed>ntflt'i:'W!ilch :We' ·are ·a·.' 

pr•rty,. der.::Jdes fn a. !'lnaL non-appealable .ruling,. that a portlon·of thiS Agreemen!'is contr.ary to. ·odn ·confhct' with 
.~J;ny applicable present. or fuw:r~ law. rule·, or reg.uladon •. after .glvmg such ponlon the broadest legallnte:rprem.tron 
·possible. ·then that portwn Will be Invalid· and sev<!:table. The remaindf!.r of' th:i's-.Agreeme.nt:wi11 not be•'l!ITet:Jed and· 
·wm cMtlnue to be gMm full force and effect • .Any Invalid 'i:>ortior.~ wl.l! be dtemed not to be•ll part of this ,Agreemen.C 
us: o:t the date the ruhng beccrmcs·.nnallf you :are a p;~ny JO the proceedings. or upon;yaur rccoipt·.of notkc of 
mmen!cm::r.rrwnl from us • .If :t court .. ag:ency ,.;I'Jr· tribunal decides· 'll: c.ovenant not ra ·competl!'ls :! oo:·b~oad .as:: t.Q ·scope~ 
\~riu;,, or.geographlc aroa. the paJii.lcs:author~·1.h~coUrt;,'ll€e~y~~r,trlbunal·.:t,o,mooiCy·.(he'·~~v~.rlll1i~~ti"i t.f.l:\il·~~~ent:· 
m:.ces5;~ry to mak~ rt enforccabln;. · 

:d Nhprcvious·cour'$-e•:r,\ttpenlfng. ar'\.i:l>3ge in:.tM#ade.nP:t:s~dllM1tr.:~i>l1l>'tcnh''lh·'~:j~iJ;.,P4iwtt\J.ter,it:Wii1 ~· 
ad.ffil$$jllil~·to:'explrun 1 mod1fy, tlr·ttorit'rtadi.et·tl'ils Agr~me·rlt., 

e. 'Thl.l P<~rties·~Will,glve· any 1'\'Dt.tce rcquireil•'undt!'r· thts:Agreenu!IJ't'ln w:iitlng •.. ~nd ·Will ~t1nd··'jt. by··c¢rul'it:d' 
mail, ;reglstcr·cd mall O't .by:IJ, mail suvlcc Which uses 1!1 tracking sysTem; sur:h as Alrborne Expr¢ss or· Fed~nil .,, . 
. Express We will addre:ss ·noliros <.o you at 1he Rest.llurarn.·or at your home until you des·lgnatl)' .. a d!lrt!'re:nt ·addret$ 
·by wrlttc.n notketo u:;, You must notlfy :us o( any addrt>ss changes, lnclud!ng changes wyour erecttonfc mall 
~ddress YtiU w11r addres:!> norlc:cs ro us to Do<.:tor's A."!.$0Ciatt$ Inc .• 3;25 Bi<: t:it-aw, M~trord, CT 06,4;60-30S9:, 

. Atttmtlon .'Lcgal.Department. .Any notke will be deemed gi¥en:.ar the odale•·and t.lrllll ltls re.celv~o,·or;.rcrusl!'d.'·~:w: 
"delivery' IS ·made '.impossible by1.the lmtmded recipient· 

.f ... Jfyoar paymcnUs h'lo:r\!. than one ·(J)week).aill. you wUJ'pay li lat~dee equal to h:!n })etce'ni (10%) on ~riy: 
Royalty,,advertlsing contnbutlons, ormh<-T c:hargcs you will owe us und& thJS Agrc-emem .. Also, you wm pay 
)merest tm~>ll your pas·.t·due aco:~unu ~~ up t.o elghr~l!ri'f.letl;P.nt (lS%) ... but the late (ell andilrttetest w!U not bo· 
_greato.r than the maxfmum nne alltlWt!C.I hy law ln tm st~l'c in whkh o()r prlnci.pal orne~ is lot<~ted or the· ~c!J.faura•nv 
'is locatt.«J ..• whlcheve.r 1$ tllghe·r .. 

ll ... You. .must lrnme.d!ajcJ:yiilollfy ~ ·of'.:niy'lnfiingetnent. of or·;chall'enge lO.•.roor :use of' any' or ~he .. Mad\ ..... ,.:~'1(· 
dMm by any P'"(son of any rlghts''ln any bfthe Marks,, w~ w~l!ndernnlfy ;roo for·.nn .dam~>g,es fol";whlc.h,yoq 'i!<f?• . 
neld lla?le. ln. any pnx:'C"l!cllng arisineiout of 'tht":·'use of.anr of the Mnrvs In compliance :with thLo: Agr·ecmenl,. pn'l\;'li:k.>d 
you nallfy us· promptly, cooperate tn thc-'defe:nse or !'hi:: C:lalm, .and alloW us 10 ctln&rol 1.he· defen:~.of the .ncuon. lf -<~: 
ihrrd party.cliall'ert/lt'S any ohhe Marks claiming mfringement or ali~gcd pr·for or supctfor ri'ght.s In the Mark •. , we 
~:l!l.ha~·e the. option and right. ·i(,) modify or· discontinue use o( d111 Mark and adopt. substitute Marks m your .. 
geographlr.:a.l busl'rw.esll: area.~: and In other M~.a:s:-wc .selett .. ,Oul;babl11ty to.you under-:~uc:h:drtom!>tapces;v,:UI !ll:ll: 
limited lO·Y.Ji'!):.l(l' W$t:'lo·.'f.tplace $i.gns'·and advettlstng maleda!s. Y~>m !l(c.kmlli.wledll!l·:llnd.agrt'll WC!'hav.il•·ili.l!·~:ChSi:f~ 
rlgtlt.,tO:';pt1rln1c···llil1)' tnt~ernai"Jdnfrl.ngpment .claimS agalrl,o;l lhilld 'pliti.lcs;,, . . 

. h !( wt;1~rmlhiltit this Jigrc-cment and we:mp.st :pun;)1ase tht\ .Rq;$i~ur£,lnt's· <:qul.prrj,~:rri;,. kase.hO!d • 
lmprovel\'>ents,.:od10th~ under any app!icabln,.-stale.law::,i-ule;,:·.regula.uon,. or coun 'lkclslon,:'ihu·purcha se ·price ·wril 
!Jtt your Oiiginal <:.(rSf; leSS ll,;prC.i::lnllon and :llmortl:t.a:l.lOl!l', .bas:ed On ·ll Ove!·{S) )'l!.ar:)lft·!under'"tfi~ .'Sitfaig hr.Jine 
mi'ithod 

I. Jr 'the 'landlord:t.cmlinatcs. ihe.'leas.~~:·lor·tlie Restaurant end !H1·Ju'bltrato:r or· court dNer:rn}h~s yo:v did nat. 
brc:ach tt)<:; Su.bl.case ~nd 11 w-as our· facult or .. o.ur,/\ffiUa.tc's ·ra:oh the lanrllord f<!'r rtlinated the ie.;:rsc1 :01'\'f ·ooligation•io· i 
.you ·wm b.tllumt.cd to. 'the .original coia c:>f youdcasehold lmprovcm~mt.s\ ,Jess deprr.t.lal!on: based on a::C'ive ·(5j yetii"'Jile.. 
i;ndcr the ·strnighHlnr·melhrx:! We will pay you wh<!n you rtoptn the.Ticstaurant•in a•ntw locauon: If t.hir. 

36 APP. 6 



iikhlirotat•pr,court.(JdUit.i'r!:lnes j'Oti brea:ch~d the S;tlbk;,sc od( v.a$ not'ou•H~u·Jt tiT l>ut'J..ITiliatc's fatilb'i:[)'e:.;ri:i\1\'!lord·' 
ti..<ttMnat.Gd•lh~:fea~il~::Wo a.nd nu(; Affil!.(i\e :~·ill ;ha!le.J'I<>'obllgatkm \a 'you for'~crml(lation 9f the>lc~se 

j. · If you·b£hcv·c that we are 1n dcfauli·· under this Agrcement,.,you ·mu~i: ilve us,written notice by ·~crtified 
!flall, .. re.gJstered··rnaWor by a mall5:ervlct> which .uses ·a 'track! nil system·, such:'all Airborne. E:<prcss.:or•Federal 
f:xpn0s ... wlihiri hinc~y (90) days of the',sta.rt '01 the. delimlt·clear)y stating each act :ot:pmisslo~l.con~U!Wt~g lfw. 
default.· ·.If' we:·OO ·not Cl.lr'C tlie :default· to )l<:rur •s.atlsfac(ion:•llithin slxtj~J&O) days altcr•:wc rece1ve your not!Ce,.yotf• 
'tnny. givt;'us noUcc:'tKat ·;:111 atbltra ble ·tH&pUt~>i·~:<lsts .. ii1~ ·p,a'nies;'w•ll work ... plJigeJ'llly l;o·atnlmpt''to'lesqh,e.the· 
~:cbitra bJe: (Jispu~cr}in '1.'\CCordaT;~ce. w>th.Paragraph.J 0 

Jr(Oi,~i·y~i:')~~.r;~~~lr~:l~~ti~~:it~:;:~~~~';:.ill~w.l~~;i;b,rla4lp!~~l.*~#l\!i::fu'l)k¢'t~'4'1i'll~·firV,'¢.{rfu$(!<~1l¢4 

:1· You will pay·us .. any apphcab!e ~ale~:·rwcor!olh~·tan:J!1·behalf Of the :Joca!'iaxmg authoritY:arthe:·i'>'m:i!.¢.· 
'timt! and ln 1he same manner yotJ pay fo~ithe taxabi'c:'&OOds·or servlces, whethet·.O't.\WI the n:quirc-menr Is: 
s'pcdflcally st.:m:d ,in Hm; Agre~mcn1 ·'· 

m. Vou u·ridersrand and ll~knowfcdge;:thts A:greemcnt.dOOs' no£ gr'ant·you any ierritorial.rights and there·· . 
.,;1re no!radlus. rm'itrlc:tions.or rrummum population requirements wfilch hmh where we<)::mt license or open rmoth~;r· 
.S.UBWA yt re.statn:-ant, .unless provfd·ed under· app!i<:ablc· st.ate law We arid our•;Afflllnws have unlimited rightsJt! .. 
·compete v.;ith you and to license other-s to compete with you,. You under·s.t:and and admowledge·we. and our 
Atfui~te:> r¢t:aln I he· e)(cfusl.ve unrestrtc,:tcd ·dgnt \O produce, diStrltmt~. and son food pn:xJuct:s·, beverages\ ·.an~;A(hu 
,products, under·the SUBWA 'I" mark or any Ctther mark, directly and tndrro.ctiy, through employet'S, 
rcpre!:entatfves, lici,!TtS.C~S. assfgns,. agents, l!J'ld others;'at wholesale, retail, and ol.herwise, ah.my loc:atlcm. 'Wlthou( 
restriction by any rlgj:lt you may have. and \\-ithouf rl!'gard to the locanon or any SUBWAY• restllutanl', and·. these· . 
. other stores or mel hods of distribution may comp<tte with !he ~staurnnt and may adve:rscly alic~ your sal~ Yo~· 
do nol have >.ny right .to e-xclude, control, 1>r lmposec.ondldorn; on the.location·or de'llelopmenl of any SUBWAY"'' 
(esla:urant-;:other .(l!staunmt,.:sto\"1!' .;a~ ot~( method-of dlStrtbutlon, under the·:SUl:l'WAY" mark or·'~ny :ather tna)j*' 

·n )'ou ar:knowt:edge Ids oudritent io comply' wltrrall al'l,ti .. terrorlsll\ laws 'ena<ted by the US !Go'lfltritni!ht:. 
·You' further' ilt:knowllldge ·.n1a t we may .not:·t:arry on 1 buslne!l'~ WJth anyone· offiCially recogniz~:d liy .·the· US· 
Govemme.nt 1'1$ a suspected te1Torist or ·anyone otherwiSe. associated dlre<:tly or lndm~ctly with t(:n'orls:t actlvltlcs 

q'hc partks.:agrce that i(, at nny tlme·during the rer:m of this Agreement:; Jt 'Is ;tim ermined that you are a•susp:e-ct!#': 
:terrorist, or otherwi!;e. associated directly of lndltoec::tly ,..;th terrorist ac.tlvities, tha(~hls Agreement may.:be '~·: 
let'minated 1mmcodl.ately. You ackn:owledg'tl that you at't not noW.,;;nd: have never been a ~u.spa'ied terro6sLor',. 
otherwise asso<=Jatc.:l directly or Indirectly v.ith tertOrist activity, including. but not limited to, the contributton .o~i 
Junds to ~ terrurir>r organlwlwn You further a~ knowledge that It Is not your·lnteol or purpose to purcha~eA~:' 
SUBWAY• franchise to fui;Jd oq:><tltictpate In terrorist .acUvitles,, . 

·o You·author~e us, at an:y time· during the· term of tttis ag~nt. to ·c1mduct c·redit checks or' 
lnvestlf;atJve b~ckground \Search on you which may r·eveallnforrnatlon about your busJnes<S experience, educational· 
p.atkg;rotmd, crimlnaol r·cc()n:f., ccfvll judg.menu·,,prop~rty·own~hJp.llen•l, as.socfau~n wrt.h, othi!r Individuals,, 
.~redltworthlness:>;)nd Job ·pe~fOI'rnanc:.'tt., · 

, ~.a •. :tERMS, REl:£RmcES ANb·JmA.J;>lNCS • .AJI·t~rfrls ·arid word~; In thll> A'greernet:)t w!H~be deemedi~· 
'lfTqludc::lhc con't!'CI' number. singular· or plural. illld theccorrect·gender. ma.scullne, (emtnlnt, orni!ute.r, as th~ .. 
conicXl' .. or ~~'115e of lhfs._Agn:.cment n'iay require: .. Each)ndh'idual slgrung this .Agrcemern as the fr·anchlsee ·.wUJ!~~. 
jointly'and severally hr,blc Referem::t>S (o "y()U- wrll include· alhsuch lndivldual.s coll~cllwdy and •ndividua!Jy,· 
References· to dolfar$ ($) lri'thls li~reemll.nl r·efer tb the lnwful money of the Untied Stntes of Amt:rka. The . 
paragraph headings do not (o:r:m part·Df this Agrel!mcnt and sha.ll not be taken ·in!CI&CrOUnt 11:1 ltr. constnlci!l~ll;i,lr' 
Jnterprelat.IDn 

l3, GOV£RNl:NC 'LAW. ·this .Agreen~j)'t wiU be 1g01/c:rnerl.by and c:onstnJ~td m accordance vhth 'the , 
sub·snmUve l11ws of th~ Stille· of Cotmect kui.-Without reterenar'tCHts confi.icw· or l<lw, 'ex~!!pt n$ may othe.rwislfJ~he: 
:provtded l!l'·thfs A:greernent The paroes agnie'·any ftariChJstt law or busin<!S:S opport.umty law of the State of 
~onnecr.fc.ut, now In efTecl;or adopted or amended after the dote of thiS Agreement, will not apply to fr:andu:ses:· 
lnca:ted ow:stde .of Connecticut .. ,This Agreement, 111dudln.g the Ree1tals and· all cxblbl!S, contaJJ'!S the ~ntlrn 
~ndcrs.tan'ding of the parties. and superse.des .. any prior written or oral understandfngs'Ot .. agrccments:or th~ p·amics. 
rclatlng·to the St1bje<:t maucr'of this .Agreemcm 11\e parties may not ·amend thls Agreement 'orally, t>ut only by.a 
·writlen agreement, e·xcc.pt we may amend the Operations Manual from Lime to tlmc as provldoo In this Agr~emcm. 
The p~OYlSIOns of thiS Agr:eeme.nt wh1ch by their terms nre Intended 1·o survive The termination or e,xp!JarJon of this 11: 
Agre~ment,. Hlcludmg,. but not-limited to, Subparagraphs 5 c .•. s.h·, S.k, S.d,., 8.e; .. :/i.g ., !l.h, ll .b., l 1 h-, II ,J.,, 
II m. 11 r.r.and Jl.o .. ; and Paragr.aphs 10. ,13, H, J5, .. J!), :n ,.·and· .l9 .. Wlll 5urvi·•e th<l termlnaloon or~xplraU<iii.of 
ibis Aga>trncnt. 

I'll 

37 APP. 7 


