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L INTRODUCTION

Tnitiative 1183 (“1—14183”)1 was passed by 59 percent of the voters
in November 2011, Clerk’s Papers (CP) a"c 219. Initiatives are presumed
to be constitutional. That is especially true where, as here, I-1183 contains
only one subject and the initiative’s ballot title gave a clear understanding
of what is found in the body of the initiative. Appellants’ arguments that
1-1183 violates article II, section 19 of the Washington Constitution are
not supported by Washington law nor a clear réading of I-1183,

I-1183 concerns a single subject, liquor? which includes wine, beer,
and spirits.b The iniﬁativé changed several aspects of the state’s control
and regulation ;)f liquor, and all are rationally related to the initiative’s
ballot title and to one another. Aécordiﬁgly, I-1183 complies with article
II, section 19’s mandate that a bill may not embrace more than one
subject.

Moreover, 1-1183’s broad ballot title gave sufficient notice to
voters of the legal impact of the ir;itiative and what would occur after its
passage. 1-1183 therefore also complies with the subject-in-title rule of

article II, section 19,

! Initiative 1183 is attached as an Appendix to this brief.



The State respectfully requests that the Court reject Appellants’®
attempt to overturn the will of the people and that it uphold I-1183 in its
entirety.
. ISSUES PRESENTED

Initiatives, like bills enacted by fhe legisléture, must not embrace
more than one subject, and that subject must be expressed in the title. |

A. Does I-1183 embrace more than one subject, when the
ballot title broadly ‘relates to liquor, including wine, beer, and spirits, and
each aspect of the initiative relates to that subject and to one aﬁother?

B.  Does the description in the ballot tifle for I-1183 that it
would “set license fees based on sales” adequately express the effect of the
initiative, which imposes charges called “license fees”. that are blased on
the amount of sales by the licensee?

II.  STATEMENT OF THE CASE

The Washington State Liquor Act, Laws of 1933, ch. 62 (“Liquor
Act?),? created the first regulatory structure fof the legal sale of liquor
(beer, wine, and spirits) in the state, after passage of the Twenty-first |
Amendment to the United States Constitution repealed Prohibition. The

Liquor Act established a comprehensive scheme for the regulation of the

% The Liquor Act is sometimes referred to as the Steele Act.



distributioﬁ, sale, and consumption of liquor in Washington.” The initial
regulatory framework has been extensively modified through the years.
Historicaﬂy, the private sector has been permitted to sell and distribute
wine in Washington, while only the state was permitted to sell and
distribute spirits.” 1-1183 makes changes that. conform and align the
regulatory schemes for these products.
A. Initiative Measure No. 1183

Initiative Measure No. 1183 was enacted by a popular Ivote of 59
percent of the peéple and became effective December 8, 2011. See Const.
art. 11, § 1(d). Itis codified as Laws of 2012, ch. 2.

Initiative 1183 concerns liquor. Its ballot title is:

Initiative Measure No. 1183 concerns liquor: beer,
wine, and spirits (hard liquor).

This measure would close state liquor stores and
sell their assets; license private parties to sell and distribute
spirits; set license fees based on sales; regulate licensees;
and change regulation of wine distribution.

CP 238 (Vbters’ Pamphlet, Nov. 8, 2011 Gen. Election).

1-1183’s stated purpose is: ”

3 The State uses the term “liquor” as defined in state law, which definition is not
changed by I-1183, “Liquor,” for these purposes, includes beer, wine, and spirits (hard
liquor). The State will use the term “spirits” to refer to the subset of “liquor” that
Appellants refer to as “hard liquor.” '

* For more background on the history of liquor regulation in Washington, see
Br. of Intervenor-Respondents John McKay et al. The State understands that Intervenor-
Respondents will also address this history in their brief filed on April 30, 2012, so the
State will not address it here.



The people of the state of Washington, in enacting

this initiative measure, find that the state government

monopoly on liquor distribution and liquor stores in

Washington and the state government regulations that

arbitrarily restrict the wholesale distribution and pricing of

wine are outdated, inefficient, and costly to local taxpayers,

- consumers, distributors, and retailers. Therefore, the people

wish to privatize and modernize both wholesale distribution -

and retail sales of liquor and remove outdated restrictions

on the wholesale distribution of wine by .enacting this

initiative,
I-1183, § 101(1).

I-1183 primarily makes changes to Title 66 RCW, the law that
created the Washington State Liquor Control Board (“Board”). The Board
~ was created to implement and administer the Liquor Act, and the operation
of state stores as the exclusive outlet for the sale of packaged spirits has
always been vested in the Board.

[-1183 replaces the Board’s sale and distribution of spirits with
‘newly-created licenses for retailers, distributors, and importers, which
allow private parties to sell and distribute packaged spirits.” 1-1183, §§ |
102, 103, 105, 113. It replaces the revenue stream derived from state sale
of spirits with license fees imposed on the new forms of licenses but

leaves in place the current taxes on spirits, beer, and wine. I-1 183, §§ 103,

105, 106. 1-1183 also aligns the laws governing the sale and distribution

5 Wine is currently sold by both fhe state and private parties. The Board sells .
wine in its stores, and there are several types of licenses allowing wine sales by private
parties. See, e.g., RCW 66.24.354, 66.24.360, 66.24.371, 66.24.540, 66.24.550.



of wine with the new laws governing distribution of spirits by licensees,
by allowing the same rules for pricing and allowing retailérs to sell limited
quantities of wine and spirits to restaurants for resale. I-1183, §§ 103(1),
104, 119, 120, 121.

Many of the operative provisions of I-1183 have already gone into
effect. For example, two provisions took effect on December 8, 2011:
elimination of the requirement that wine sold at Wholesale be sold at the
same price to any purchaser for resale® and wine retailer reseller
endorsements allowing grocery stores to sell limited quantities of wine to
restaurants.” As of March 1, 2012, liceﬁsed. spirits distributors can sell
spirits to restaurants,® and certificate of approval hoiders (spirits suppliers
and manufacturers) and distiller licensees can sell spirits to restaurants.”
The auction of rights to operate retail sales in former state liquor stores
concluded on April 19, 2012.'° On June 1, 2012, state liquor stores are
scheduled tb close."
B. - Challenées to I-1183 |

Appellants filed this action in Cowlitz County Superior Court,

alleging that 1-1183 violated article II, section 19 of the Constitution.

6 1-1183, § 121.

7 1-1183, § 104(2).

¥ 1-1183, §§ 102(3) and 105,
% 1-1183, § 206.

1071183, § 102(3)(c).

1 11183, § 102(2).



Appellahts moved for a preliminary injunéﬁon to prevent the
implementation of 1-1183.2 The Court denied Appellants’ motion for
preliminary injunction and ,allowed Respondent-Intervenors to intervene
as defendants. CP 440-443. |

. The Cowlitz County court ultimately granted summary judgment
to the State and Intervenors. CP 1988-1991. This-appeal followed.

III. ARGUMENT

I-1183 is entitled to a strong presumption of constitutionality like
any 6ther law duly enacted by the legislature or by the people. Appellants
must meet a heavy burden of showing that I-1183 is unconstitutional,
which they fail to do. Amalgamated Transit Union Local 587 v. Stdte,- 142
Wn.2d 183, 205, 11 P.3d 762 (2000), opinion corrected by 27 P.3d 608
(2001).

‘ Aticle II, section 19 of the Wéshington Constitution provides:

“No bill shall embrace more than one subject, aﬁdlthat shall be expressed
in the title.” This constitutional provision contains two pa;*ts. First, a bill

may not embrace more than one subject, the “single subject rule.” The

2 The day before, an action was filed in King County secking the same relief as
Appellants, except those plaintiffs did not immediately move for a preliminary
injunction, General Teamsters Local Union No. 174 and United Food and Commercial
Workers Local Union No. 21 v, The State of Washmgton and Christine Gregoire, King
County Super. Ct. No, 11-2-41541-4, Proceedings in the King County action are stayed
by order of the King County couit, pending a final order of this Court Respondent-
Intervenors have intervened in both cases, -



second part, that the subj.ect of every bill shall be expressed in its title, is
: éften called the “subject-in-title rule.”

All sections of I-1 1'-83 relate to the subject of liquor and to each
other, and all are expressed in its title. Therefore, as the trial court found,
the iﬁitiative has the rational unity required to comply Withl article II,
section 19 of the Constitution and should be upheld.

A. Standard of review

In this case, the trial court granted summary judgment to fhe State,
concluding that I-1183 addressed one general subject, which was
édequately expressed in the ballot title. This Court’s review is de novo.
Pierce County v, State, 150 Wn.2d 422, 429, 78 P.3d 640 (2004); Citizens
for Responsible Wildlife Mgmt. v. State, 149 Wn.2d 622l, 631, 71 P.3d 644
(2003), | |

In reviewing article II, section 19 challenges to legislation, the
Court applies several bedrock principles of statutory review."

First, the Court presumes a statute is constitutional, and the party
challenging it must demonstrate its unconstitutionality “beyond a
reasonable doubt.” FE.g, Tunstall . Bergeson, 141 Wn.2dl 201, 220, 5

P.3d 691 (2000). This principle applies to article II, section 19 challenges.

¥ This Court has repeatedly affirmed that statutes enacted by citizen initiative
are accorded the same degree of deference as other laws. Citizens for Responsible
Wildlife Mmgt. 149 Wn.2d at 631; Amalgamated Transit Union 142 Wn.2d at 204-05.



E.g., Amalgamated Transit Um‘on,l 142 Wn.2d at 205. Any reasonable
doubt or ambiguity is resolved in favor of finding the statute
constitutional. Id. This standard is met only “if argument and research
show that there is no reasonable aoubt that the statute violates the
constitution.” Id. | |

Second, the constitutional provision at issue, article II, section 19,
“is to be liberally construéd so as to sustain the validity of a legislative
enactment.”"* State ex. rel. Citizéns Against Tolls v. Murphy; 151 Wn.2d
226, 249, 88 P. 3d 644 (2004); State v. Thorne, 129 Wn.2d 736, 757, 921‘
P.2d 514 (1996).
_ lB. . Initiative 1183 embraces a single subject: liquor

The first requirement of article II, section 19 is that “[1I1]'o bill sﬂall
embrace more than one subject.” The purpose of the single subject rﬁle is
“to p'revent grouping of iné:ompatible measures as wéll as tf‘le pushing
through of unpopular legislation by attaching it to popular ‘or néceséary
legislation.” Wash. Ass’n of Neighborhood Stores v. State, 149 Wn.2d

359, 368, 70 P.3d 920 (2003). Appellants’ statement, “The single subject -

M Title 66 RCW, which created the Liquor Control Board and laws governing
the sale and distribution of liquor in Washington, must also be liberally construed:

This entire title shall be deemed an exercise of the police
power of the state, for the protection of the welfare, health, peace,
morals, and safety of the people of the state, and all its provisions shall
be liberally construed for the accomplishment of that purpose. '

RCW 66.08.010.



'rule is violated whenever the pofential for logrolling is established,”
overstates the Court’s reasoning in dmalgamated Transit Union.
Appellants’ Br. at 19 (emphasis added). This Coﬁﬂ in Amalgarﬁated did
indicate that a challenger is not required to establish actual logrolling. It
did not set a standard of invalidatiﬁg statutes whenevelé the possibility of
logrolling is presént. Amalgamated Transit Union, 142 Wn.2d at 212 n.5.
TO, set such a standard would be contrary to the presumption of
constitutionality and requirement that ballot titles and article IIV, section 19
be liberally construed to uphold, rather than to overturn, statutes.

As explained below, where a ballot title is general, as here, the bill
may enconipass numerous provisions, and the ,énly constitutional
requirement is that the various provisions have some “rational unity.”
Because [-1183’s provisions all rationaily relate to the general subject of
liquor and to each other, the act'is éonstitutional.

1. I-1183 has a general title

Th¢ first step i'nl resolving a single-subject challen‘ge. is to
determine whether the ballot title is general or restrictive. - Burien v. Kiga,
144 Wn.2d 819, 825, 31 P.3d 659 (2001). .“A general title is brbad,
comprehensive, and generic as opposed to a restrictiye title that is specific

and narrow.” Burien v. Kiga, 144 Wn.2d at 825.



As RCW 29A.72.050 contemplates, the ballot title for I-1183
begins with a statement of the‘ subject of the measure, followed by a
concise description of the initiative’s “essential contents.”" ;‘G¢neral
ballot titles are constitutional as long as, when read in entirety, the title
broadly encompasses the topic of the enactment” Wash. Ass’n of
Neighborhood Stores v. State, 149 Wn.2d 359 at 369. Here, the ballot title
relates to the general subject of “liquor,” and all paﬁies agree that 1-1183
has a general title. See Appellants’ Br. at 20 n.7. 1-1183’s general title
establishes that it concérns liqubr and accurately reflects the single subject

of the measure.

2. All the provisions of I-1183 are related to its subject and
to each other

Legislation bearing a general title is constitutional “even if the
general subject contains several incidental subjects or subdivisions. . . . All
that is required is that there be some ‘rational unity’ between the general

subject and the incidental subdivisions.” State v. Broadaway, 133 Wn.2d

5 To help ensure that a fair and appropriate title is crafted, the law charges the
attorney general, then, if an appeal is filed, the superior court, with crafting a title that
must be a “true and impartial description of the measure's essential contents, clearly
identify the proposition to be voted on, and not, to the extent reasonably possible, create
prejudice either for or against the measure.” RCW 29A.72.050; see also RCW
29A.72.060, 29A.72.080. For initiatives, courts examine the ballot title. Washington -
Fed'n of State Employees v. State, 127 Wn.2d 544, 555, 901 P:2d 1028 (1995). The
statement of the subject and the concise description may contain no more than ten and
thirty words, respectively. RCW 29A.,72.050.

10



118, 126-27, 942 P.2d 363 (1997) (internal' quotation marks ofnitted)
(quoting State v. Grishy, 97 Wn.2d 493, 498, 647 P.2d 6 (1982)). |
 Asthé title of I-1183 shows, the “subject” of the initiative is liquor,
-which is de;ﬁned by statute a;s: |
"Liquor" includes the four varieties of liquor herein
defined (alcohol, spirits, wine and beer), and all fermented,
. spirituous, vinous, or malt liquor, or combinations thereof,
and mixed liquor, a part of which is fermented, spirituous,
vinous or malt liquor, or otherwise intoxicating . . .
RCW 66.04.010(25).
| This definition demonstrates the historical apprbach the State has
taken in regulating liéuor—éll variet’ies‘ Qf beverage alcoﬁol are closely
Ar‘egulated, and the mere inclusion of more than one variety of liquor in
amendatory legislation has ‘never been held to include more than one
subject. See CP 675-676 (Intervenor-Defendants’ Opp. to PIs” Summ. J.
Mot.). |
One way to satisfy the rational unity test is to examine “whether
the matters within the body of the initiative are germane to the general title
and whether they are germane to one another.” Burien v. Kigd, 144

Wn.2d at 826 (citing Amalgamated Transit Union, 142 Wn.2d at 209-

10)).!8  As stated in State v. Waggoner, 80 Wn.2d 7, 9, 490 P.2d 1308

' Tn the trial court, Appellants relied on language in Citizens for Responsible
Wildlife Mgmt. v. State, 149 Wn.2d 622, 71 P.3d 644 (2003) to support an argument that
the rational unity test requires the court to find that all parts of a law are necessary to each
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(1971), this Court has never favored a narrow construction of the term
“subject” as used in article I, section 19. A bill may properly contain one
broad subject embracing many provisions without violating the single

subject rule. d.
The single-subj ect requirement has been explained as follows:

[A constitutional single-subject prohibition] does nhot by
restricting the contents of an “act” to one subject, contemplate
a metaphysical singleness of idea or thing, but rather that there

- must be some rational unity between the matters embraced in
the act, the unity being found in the general purpose of the act
and the practical problems of efficient administration. It is
hardly necessary to suggest that matters which ordinarily
would not be thought to have any common features or
characteristics might, for purposes of legislative treatment, be
grouped together and treated as one subject. For purposes of
legislation, “subjects” are not absolute existences to be
discovered by some sort of a priori reasoning, but are the
result of classification for convenience of treatment and for
greater effectiveness in attaining the general purpose of the
particular legislative act. ‘

Amalgamated T vansit Union, 142 Wn.2d at 209-210 (emphasis added)
(quoting State ex rel. Wash. Toll Bridge Auth. v. Yelle, 61 Wn.2d 28, 33, 377
P.2d 466 (1962)).

An example from our history of initiatives demonstrates this
priﬁciple. Even an initiative as complex as the one that created the state’s.

public disclosure act was found to possess sufficient rational unity among

other part. This Court in Citizens actually rejected that proposition. Id, at 637-638.
While Appellants appear to have abandoned this argument on appeal, the Court should
reject any attempt to narrow the rational unity test to require that all parts of a law be
necessary to implement all other parts of the law.
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its component parts to pass single subject muster. Initiative 276 (“I-276”),
passed in 1972, created the Public Disclosure Commission; required ‘
financial répoxﬁng' by candidates for political office at all levels of
government; imposed limitations on campaign spending; fequired
: lobbyists to register and report their llobbyinvg efforts; regulated grass roots
cduc;itional activities; required disclosure of the ﬁnaﬁcial affairs bf elected
and appointed officials; created a requirement for disclosure of public
records by state agencies and local governments, including counties, cities,
and numerous types of municipal corporations; provid@d fines and
penalties for failure to disclose records; and created a cause of action in
the courts for enforcement of the public records disclosure requirements.
Fritzv. Gorton, 83 Wn.2d 275, 289-290, 517 P.2d 911 (1974).

In finding that 1-276 satisfied article II, section 19, the Court
explained: “We do not agree that the initiative covers ‘a multiplicity of
subjects 6r subjects that are not reasonably related. On the contraiy, each
of the subtopics of Initiative 276 bears a close interrelationship to the
dominant intendment of the measure.” Fritz v. Gorton, 83 Wn.2d at 290.

| Similarly here, although [-1183 addresses several subtopics, each
relates to the subject of liquor and to each other. 1-1183 enacted a
comprehensive reform of liquor laws in Washington. It allowed private

parties to sell and distribute spirits. It enacted a comprehensive regulatory

13



| scheme applicable to newly licensed spirits sellers and distributors,"and
adjusted laws applicable to wine sale and distribution to bring tﬁem more
in line with the newly adopted séheme applicable to spirits. 1-1183 also
addressed the impact that closing state liquor stores would have on
revenue, imposing fées to replace that revenue, and directing a portion of
the fees for purposes possibly impabted by the likely greéter availability of
liquor paused by the privatization of liqﬁor sales. Just as each of the
various subtopics in 1-276 related to its general- sﬁbject, so do all of the
“subtopics of I-11§3 relate to reform of iaws regaxding liquor sales.
Appellants cite State ex rel. Washington Bridge Auth. v. .YelZe, 49

- Wn.2d 520, 30 P.2d 676 (1956) (Wash. Toll Bridge Auth. II), as authority
for the proposition that where an act does not comprehensively address a
subject, but addresses two aspects of a broad subject, it must be found ‘to.
include multiple subjects. Appellants® Br. at 27. Appellants exaggerate
the holding of the case. The Court in Wash. Toll Bridge Auth. II did not -
éddress whether the challenged law was a comprehensive enactment but
did find it addressea two subjects. The primary basis for its finding was
that the law had two pﬁrposes, one that was continuing in nature (a grant
of power to build toll roads in general) and one that was not (authorizing
construction of a Tacoma-Seattle-Everett toll road). Wash. Toll Bridge

Auth. I, 49 Wn.2d at 524.
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a. Washington’s historically broad regulation of
liquor demonstrates the rational unity of I-
1183’s provisions
.Appellants claim that I-1183 has rhultiple subjects that lack
rational unity with any one topic and that there is no rational unity among
those subjects. Appellants’ Br., at 23. The Liquor Act itself refutes
Appellants’ characterization of iiquor regulation in Washington, and
reinforces that I-1183 addresses only one general sub'jvect,
| When the Liquor Act was challenged, in part because it allevgedly
modified an initiative passed in 1932 that allowed liquor sales, the Court
“included a two-page recitation that demonstrates the genesis. of the scope
of thé liquor laws. Ajax v. Gregory, 177 Wash. 465, 467-469, 32 P.2d 560
(1934) (upholding Liqqor Acf). The Liquor Act created an agenC).f to
administer and _appb; the law, a scheme of licensing businesses to sell and
distribute certain types of liquor while reserving the sale and distribution
of spirits to the state, establiéhed rules for the sale of liquor to certain
persons, and created the Liquor Revolving ‘Fund with formulas for
distribution of the proceeds of liquor regulation to local jﬁrisdiction‘s‘ .
The regulation of liquor in the state, for many years, has been a
complex and nuanced subject. An initiative that changes many but not all |

of those laws does not mean that the Court must find the initiative

addresses multiple subjects. The past regulatory treatment of spirits and
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wine resulted from the prohibition on sale and distribution of spirits by'l
private parties. “ Only the state has been. allowed to perform those
functions. | |

Initiative 1183 modifies ‘many of the laws relating to how liquor
can ‘be sold, how tﬁe distribution and sale of liquor is regulated, the
eligibility for liquor licenses, and the privileges that can be exercised by
licensees. It also adds new criteria for the size of stores that can be
~ licensed to sell spirits at retail and how the funds deriyed from license
fees, penalties, and fines are distributed. - These changes all relate to the
~ general subject of liquor and do not represent a departure from the way the
state has législatively add_re.ssed liquor, but conﬁnue to refine the
historically broad approach to the regulation of liquor."

b. Aligning regulation of the salé and distribution
of wine with changes made by I-1183 to the sale
of spirits is related to the subject of liquor

Appellants argue that the privatization of liquor sales and reduction
of government régulation of wine distribution are unrelated. Appellants’
Br. at 26. Appellants misconstrue both the nature of the iﬁitiative and the
nature of Washington’s pr;a—existing liquor laws. Both wine deregulation

and liquor privatization share rational unity because both represent a

" For examples of prior amendments to the Liquor Act, see CP 651-652
(Defendant-Intervenors’ Opp. to Pls’ Mot. for Summ. J.); CP 914-916 (Supp. Connelly
Decl.); and CP 1214-1424 (text of statutes).
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lessening of government control over the sale of liquor. Appellants’ Br. at
‘26-3 0.

Appellants parse the iﬁdividﬁal sections of I-1183 and urge the
court to reviéw the historical treatment of spirits and wine, suggesting that
because of occasional differenf treatment, éligﬁing the regulation of spirits
and wine under the new law somehow creates unrelated subjects. From'
* that erroneous conclus.ion, they extrapqlate' that changes in laws regulating

the sale and disfribution of wine are 1ot related to the narrow subject of
privdtization of hard liquor ‘sales they have chosen to ascribe to the
initiative.

Appellants’ argument focuScs on the unsupported claim that the
“purbose” of wine deregulation is to reduce competition. Appelldnts’ Br.
at 26. Appellants’ argument can cite to no such purpose expressed in the
_ initiative or title, and its analysis of the initiative in an attempt to show
reduced competition is incorrect. . The changes-in the regulation of wine
sales and spirits sales have rational unity Ibecause they align the laws
- governing fhe salé of wine and spirits, now that the state’s monopoly on

spirits sales is ending.
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I-1183 includes changes to the liquor laws that (1) eliminate the
uniform pricing requirements for wine;"® (2) allow grocery stores to sell
wine to ‘other retailers;”® and (3) allow retailers to store spirits and wine
they purchase in a warehouse registered with the Board.” Appellants
allege these changes reduce competition- for those licensed to sell wine at
retail, then‘conclude they are not rationally felated to the privatization of
‘spirits sales, Which they allege increases competition.

First, even if the initiative’s effect was to reduce competition in
one area and increase it in another, this would not violate the single-
subj ect rule because the subject of i-l 183 is not to increase competition, as
Appellants allege. Réther, both privatization of liquor sales and wine
deregulation share rational unity with the general subject of the initiative:
11quor Both address a common perceived value in reducing government
involvement (whether through monopoly control or extensive regulation)
in liquor sales.

Second, Appellants’ arguments that [-1183 allows “price

discrimination” or is otherwise anti-competitive misconstrue the

' See Sections 119, 120, and 121. Section 119 addresses sales practices of the
manufacturers, and specifically allows price differences based on competitive conditions
and other bona. fide business factors. Section 120 forbids sales by distributors for less
than their cost of acquisition of the product. Section 121 amends RCW 66.28.180 to
prohibit (}uantlty discounts on sales of beer but not other forms of liquor,

® Section 104(2) allows a grocery store licensee to obtain a wine reseller’s
endorsement under which the grocery store may sell up to 24 liters of wine per sale to
retailers licensed to sell wine for consumption on the premises, such as restaurants

% Sections 103(3)(d) and 104,
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111183 prohibits price discrimination by manufacturers, but

initiatiye.z
allows Iegitimate; price differences for business reasons. Section 119 of I-

1183 amends RCW 66.28.170 to allow manufacturers and distillers to base :
their price on competitive: conditions, costs of serving a particular

customer, efficiencies in' handling goods, and other bona fide business

factors. Prior to this amendmenf, manufacturers, including wineries, were

required to sell their product to any purchaser at the same price, regardless

of location, volume purchased, or efficiencies involved in serving the

account. CP 74, | Section 119 still prohibits price discrimination when

there is no business justification for charging a different price. RCW

66.28.170.* Section 121(1)(d) of I-1183 modifies RCW 66.28.180(1)(d),

(addressing the activities of beer and 'wing distributors) to allow wine

~ distributors to provide quantity discounts.

| In allowing newly licensed spirits distributors to sell spirité, I-1183

imposes no prohibition on quantity discounts. Thus, I-1183 allows wine

distributors and spirits distributors the same freedom .in pricing their

1 Appellants do not explain what they mean by “price discrimination,” but the
State assumes they are referring to removing the mandate of uniform pricing and
allowing retail-to-retail sales and central warehousing.

2 As amended by I-1183, § 119.

19



products for resale. These changes allow competition, rather than reduce
competition, as Appellants assert. See Appellants’ Br, at 28, 30'.23

Similarly, Appellants’ hyperbole that 1-1183°s “dramatic changes
to wine regulation fosfer price discrimination” ‘is off-base.  See
Appellants’ Br. at 29. I1-1183 does not create unlimited opportunity for
retailer-to-retailer sales. Appellants assert that Costco and other grocery
stores that obtain winel retailer resellers endorsements will become
distributors under section 104(8). Appellants’ Br. at 29-30. They make
the unsupported assertion that eliminating the uniform pricing requirement
and allowing retail-to-retail sales will disrupt a level playing field. Id To
the contrary, these changes éllow legitimate price competition.

The privilege of selling wihe to another retailer .allows sales ‘of
onlsf twenty-four liters of wine per single sale. The same limitation is
imposed on a spirits retailers’ séle of spirits to another retailer. Such
retail-to-retail sales may be made oniy to licensees who sell wine or spirits
for consumption on ﬂieir licensed premises. See §§ 103(1) and 104(2).
Thus, the ihitiative does not provide an unfettered market for retailer-to-

retailer sales of wine or packaged spirits as a distributor.

* In fact, one source of “price discrimination” that currently exists is eliminated
by removing the state from the retail sales of wine. “The I.CB does not have to follow
the same rules as all other retailers, including price posting, mandatory mark-up, and
quantity discounts, and sometimes sells wine products for less than other retailers.” Beer
and Wine Three-Tier Task Force Report, CP 78. ‘
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I-1183 also allows spirits retail licen_éees to store spirits that they
pﬁrchase for resale in an offsitelwarehouse registered with the 'Board. I-
1183, § 103(3)(d). Similarly, retailers iicensed to sell wine at retail may
now register a warchouse with the Board to store their wine. [-1183, §
123. A grocefy store that obtains a spirits retail license may thus purchase
larger quantities of both spirits and wine, store both at their registered
Warehouse,v and pétentially obtain a better price from the distributor or
manufacturer due to the consolidated delivery location. Again, rather than
reducing competition, I-1183 fosters competition in the puréhase and sale
of both wine and spirits.

Appellants also base their argument on their erroneéus and
unsupported assertion that “liquor” haé traditionally been parsed by the .
state into beer, wine, and spirits. Appéllants’ Br. at 7-10. Appellants have
not proven this to be the case, nor have they shown, even if true, that thére
is any prohibition on a~single law addressing several forms of liquor,
parﬁcularly when private parti(;s are being allowed, for thé first time, to
sell and distribute packaged sp.irits.

In cq_nclusion, the changes to wine regulation do not create a
separate subjel:t unrelatedvto liquor. Aligning regulation of the sale and

distribution of wine and spirits is related to the subject of [-1183: liquor.
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¢. . Allocating a portion of funds distributed from
the Liquor Revolving Fund to local jurisdictions
to enhance public safety is related to liquor

Allocating a portion of funds distributed from the Liquor
Revolving Fund for public safety is not a separate subj ect from liquor, but
is related to ameliorating the effects of liquor sales. Washingtén has a
long history of sui)poﬁing local governments for general governmental

purposes with revenues derived from the sale of liquor, whether those

‘revenues were derived from taxes, license fees, penalties imposed on

licensees, or the state’s profit from liquor sales. . See Liquor Act, §§ 73,

© 77, 78. 1-1183 continues this historical practice.

Laws now codified at RCW 66.08.170 through .225 established the
Liquor Revolving Fund in 1933, into which “all license fees, permit fees,
penalties, forfeitures, and all éther moneys, income, or revenue received
by the board” must be deposited. Laws of 1933, Ex. Sess., ch. 62, § 73. I-
1.18,3 did not change these sections of the law except for RCW 66.08.220,
which was répealed because it dealt with money from liquor sales by the
Board that the state no longer receives,

RCW 66.08.190 directs quarterly distributions of funds from the

Liquor Revolving Fund to the state general fund, counties, cities, and

% 1-1183 repealed RCW 66.08.220, which required the Board to set aside a
percentage of its sales to licensees in a separate fund, for distribution pursvant to RCW
66.08.190, .200, and .210, but did not change the other formulas for distribution of funds
from the Liquor Revolving Fund.
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~ towns. RCW 66.08.196 determines the distribution of funds to border

areas, as defined in RCW 66.08.195, with reference to border area traffic
totals, border-related crime statistics, and border area per capita law

enforcement spending. See also, eg, RCW 66.24.210(3) and (5)

~ (imposing specific tax on wine and hard cider, with the proceeds allocated

to the state general fund without any requirement that they be used for
alcohol-related purposes.)
Section 302 of the initiative is consistent with this historical

practice of distributing revenues from the Liquor Revolving Fund to local

- governments. The last sentence of the section, alleged by Appellants to

create a separate subject, simply allocates an additional, specific sum to be

used to enhance public safety pro grarhs.

Sec. 302, A new section is added to chapter 66.24
- RCW to read as follows:

The" distribution of spirits license fees under
sections 103 and 105 of this act through the liquor
revolving fund to border areas, counties, cities, towns, and
the municipal research center must be made in a manner
that provides that each category of recipients receive, in
the aggregate, no less than it received from the liquor
-revolving fund during comparable periods prior to the
effective date of this section. An additional distribution of
ten million dollars per year from the spirits license fees
must be provided to border areas, counties, cities, and
towns through the liquor revolving fund for the purpose of
enhancing public safety programs.
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VI-1183, § 302 (emphasis added).

Thus, the history of the liquor laws, from the creation of the Liquor
Control Board in 1934; shows that moneys derived from liquor taxes,
pénalties, and license fees have all been allocated to general government |
purposes without differentiation. The allocation of an aciditiona_l amount
of .thoge funds to local governments in section 302 for a specific
governmental purpose continues the longstanding state policy of allocating
license fees and other proceeds from the regulation of liquor sales to
general governmental purposes.

Contrary to Appellants’ argument, simply because éection 302
does not, on its fac.e, requiré the funds to be used for public safety
purposes that are direcﬂy caused by liquor sgles does not mean it is not |
related .fo the general subject of liquor. The nexus between liquor and its
potential harm to public safety is well known and well es‘cablish'ed.25

The Supreme Coﬁrt Commissioner’s Ruling Denying Injunctive
Relief puts it clearly: “Certainly there is a commonsense »felationship
bet\&een bevérage alcohol and public safety.” Commissioner’s Ruling at
8. In the sﬁme vein, the frial court recognized: “Public safety spending

does bear a natural rational unity with the possible consequences of liquor

¥ See., e.g., CP 1585, 1589, 1591 (FY 2011 Annual Report, Wash. State Liquor
Control Board).
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sales” Tr. 3/19/12 at 23. This néxus is buttressed by the historical
allocation of funds in the Liquor Revolving Fund to local authorities for
geﬁeral public safety purposes. |
d. Aligning the Board’s authority to regulate
advertising of liquor with changes made by I-
1183 is related to the subject of liquor

Appellants allege that 1-1183’s afnendment of the Liquor Control
Board’s lauthority relating to advertising of liquor is a separate, unrelated
subject. Appellanfs’ Br at 30-31. This allegation is unfounded;

Section 108 of I-1183 repeale;l language from RCW 66.08.060 that
prohibiteci the Board from advertising liquor because the Board rhay no
1onger sell liquor after May 31, 2012, The language of RCW 66.08.060 |
with respect to the regulation of advertising by othez& remains unchanged,
relatding:26 | |

‘The board has poWer to adopt any and all
reasonable rules as to the kind, character, and location of
advertising of liquor.

RCW 66.08.060. |

The only change to the power of the Board to regulate the

. advertising of liquor by others is the addition of a statement in section

2 In their Emergency Motion, filed in this Court, at 12, Appellants assert the
language in. section 107 prohibits the State from regulating amy aspect of liquor
advertlsmg, so long as the advertisement contains a lawful price. This construction
would require the Court to ignore the authority granted to the Board by RCW 66.08.080.
The Court should not construe this language to be superfluous.
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107(7) of I-1183, which provides lthat the Board may not restrict
advertising of lawful prices.”” Appellants argue that this prohibition goes
farther than what is required by the First Amendment to the United States
Constitution. Appellants’ Br. at 31. The U.S. Supreme Court ruled that
states may not completely ban lawful price adi/ertising of liquor. 44.
Ligquormart, Inc. v. Rhode Island, 517 U.S. 484, 516, 116 S. Ct. 1495, 134
L. Ed.2d 711 (1996). Regardless of the level of regulation chosen, the
language prohibiﬁng restrictions on llawful price advertising relates to
- liquor. Accordingly, this provision has rational unity with the subject of
the initiative. |
e. Removal of a reference to policy that has no
operative effect is not a substantive change in the
law and is related to the subject of liquor

Appellants assert that section 124 of -1183,%® which removed a

-portion of a sentence in RCW 66.28.280, is a fundamental restatement of

?7 The complete semtence reads, “However, the board has no authority to
regulate the content of spoken language on licensed premises where wine and other
liquors are served and where there is not a clear and present danger of disorderly conduct
being provoked by such language or to restrict advertising of lawful prices,” I-1183, §
107(7) (amendatory language underlined). Section 107 amended RCW 66.08.050, which
governs the Board’s general powers.

¥ The sentence as it appears in section 124 is:

Sec. 124, RCW 66.28.280 and 2009 ¢ 506 s 1 are each amended to read

as follows:

. The legislature finds the ((meécrﬁeaﬁeﬁs-eenmmed—%
ehapteré@é%%ef—l@@%re—appmpmat&bee&us&ﬁw—me&tﬁe&ﬁens)) '
provisions of RCW 66.28.285 through 66.28.320 appropriate for all
varieties of liquor, because they do not impermissibly interfere with
((the-ponls-of-orderdy—marketingof alechol-in-the—state—encouraging
moderation-in-consumption—of-aleohol-by—the-eitizens-of the-state;))

26



State policy. Appellants’ Br. at 31. | However, the language had no
operative effect and its removal does riot ‘represent any substantive change
in the law.

In Pierce County v. State, 150 Wn.2d 422, 436, 78 P.3d 640
(2003), this Court. rejected the trial court's determination that certain
policy statements in Initiative 776 introduced new subjects and held that
policy expressions in a bill or initiative do not .contribute additional
subjecfs within the meaning of article II, section 19. Pierce County, 15.0
Wn.2d at 436. The Court held that “precatory language cannot yield
additional ‘subjects’ for Const. art. II, section 19 purposes,” even if the
pblicy statements are unrelated to the 'r'est of the bill or initiativ.g. Id at
435-36.

Section 124 does not change any legally enforceable obligation or
requirement'of law. It modifies a 1egislati§e recognition and finding that |
justify why the 2009 changes to the three-tier. system of liquor regulation
were consistent with what Appellants characterize as a “longstanding”

state policy. Appellants’ Br. at 12; see Laws of 2009, ch. 506, §§ 1, 10

protecting the public interest and advancing public safety by preventing
the use and consumption of alcohol by minors and other abusive

consumption, and promoting the efficient collection of taxes by the
state,

1-1183, § 124.

27



(adding language later deleted by I-1183).* Thus, Appellants’ challenge
fellils.

- In any event, I-1183 does not change fﬁndamental state policy, as
Appellants allege. Numerous sections in both I-1183 and Title 66 RCW
that remain unchanged clearly retain the Stafe’s objectives of encouraging

moderation in the consumption of alcohol and an orderly market, which

existed before RCW 66.28.280 was adopted.*® The words removed by

section .124 'did not “establish” a state policy, but merely reflected the

view that sugh a policy existed. Removing this reference did not create a
new subject of the initiative.

f. The subtopics not included in the ballot title are

severable if the Court finds they are separate

subjects

All of the provisions challenged by Appellants are related to the

~ subject of 1-1183. If this Court finds otherwise, the provisions related

to funds allocated for public safety, liquor price advertising, and state -

policy goals are severable from the initiative.

2 CP 1574, 1580.

%% Appellant’s citation to CP 41 in Appellants’ Br. at 12 does not support their
statoment that the regulatory objective of encouraging moderation in consumption has
been in place since 1934. While the State does not dispute the policy existed since 1934,
it has not been codified in statute since then. CP 41 .refers to the recitation in the 2006
task force report that the policies exist, without reference to their codification in statute.
The 2006 Task Force Report at CP 49-50 more fully explains the policy objectives, and
notes, “Although these principles have been used by the state, and some portions adopted
in RCW language, they have not been formally stated and adopted as policy goals.,” CP
49.
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Appellahts argue that the Court has no authority to engage in a
severability analysis here, contending that the Court may only do so
when a subject-in—tiﬂe challenge is made. Appellants’ Br. at 39, The
State is unaware of any case in which this Court has announced such

an absolute restriction on its authority. Appellants appear to argue that

- the persons challenging the legislation, rather than the Court, can

determine whether severability applies based on how they choose to
argue their case. See Appellants’ Br. at 41 '(distinguishing prior cases
that severed portions of acts challenged on multiplewsubject bésis on
request of plaintiffs). Here, Appellants - could have framed their
challenge to these subtopics as a multiple-subject violation, a subject-
in-title violation, or both. Appellants contend that these subtopics are
“subjects” of the initiative and that they are not germane to what
Appellants claim. is‘tﬁe subject of the legislation. Aﬁpellants’ Br. at
23, 31. Since the ballot title does not specifically mention these .
subtopics, Appellants co.uld have just as easily framed their argumenf
as a subject-in-title claim.

The Court’s prior opinions reinforce that severability is proper

here. The Court has generally struck down acts for violating the single

“subject rule, without resort to a severability analysis, when both the title and

the body of the legislation included two or more unrelated subjects. See
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Power, Inc. v. Huntley, 39 Wn.2d 191, 199-201, 235 P.2d 173 (1951); see
‘also Burien v. Kiga, 144 an.2d at 826-27, Amalgamated Traﬁsit Um’oﬁ,
142 Wn2d at 216-17; Wash. Toll Bridge Auth. I, 49 Wn2d at 524.
Contrary to Appellant’s argument, Burien V. 'Kiga, 144 Wn.2d at 819, is
consistent with these cases because, in the initiative construed in that case,
the separate subject was included in the irﬁtiative’é-title. See Appellants’ Br.
at 35-36. In Burien v. Kiga, the Court did not even analyée whethér the
provisions were severable.

Likewise, Appellants’ reliance on State ex rel. Wash. Toll Bridge
Auth. v. Yelle (Wash. Toll Bridge Auth. b, 32 Wn.2d 13, 200 P.2ci 467
(1948), is..misplaced. See Appellants’ Br. at 34-35. In that case, the
Court held that the body of the act included multiple subjects (toll bridges
and ferries) and thus invalidated it. Id. at 23, 27. 'Thé legislation
addressed in Wash. Toll' Bridge Auth. T had a restrictive title which, las
Appellants themselves point out, is not construed as liberally as a measure
with a general title. Appellants’ Br. at 40. The Court did not announce
any rules regarding severability and—unliké the present case—was
addressing two significant and unrelated provisions of law. Id. at 27-28
(describing second subject improperly included in act as the power to
acquiré and operate a general water transportation systerﬁ). Accordingly,

the case is of limited application here.
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To serve the purpose of preventing “logrolling,” allowing
severability when a subtopic is not included in a title makes sense. If
both the title and the body of an enactment cbntain two distinct subjects,
itlmay be impossible to tell whether either one would have obtained
majority support if voted on separately. In that circumstance, it is
impossible for a court to determine which one to uphold and which one to‘
Voici. Power, 39 Wn.2d at_ 198-200.

'On the other hand, this Court has held an objectionable provision

can be severed if two criteria are met:

Where proposed legislation with a single subject title
has multiple subjects, those matters not encompassed
within the title are invalid but the remainder is not
unconstitutional if (a) the objectionable portions are
severable in a way that a court can presume the
enacting body would have enacted the valid portion
without the invalid portion, and (b) elimination of
the invalid part would not render the remainder of
‘the act incapable of accomplishing the legislative
purpose. See Municipality of Metro. Seattle v.
O’Brien, 86 Wn.2d 339, 348-349, 54 P.2d 729
(1976); Swedish Hosp. v. Dep't of Labor & Indus.,
26 Wn.2d 819, 832, 176 P.2d 429 (1947).

State v. Broadawdy, 133 Wn.2d 118, 128, 942 P.2d 363 (1997).

The purposes of the single subject rule can be accommodated by
severing thosé provlisions not related to the subject in the title, as long as
the valid and invélid provisions are not inextricably intertwined. See

Power, 39 Wn.2d at 198-200; see also Broadaway, 133 Wn.2d at 128.

31



Where the title embraces only one subject, the Court may assume that it was
enaéted with that subject in mind, particularly where initiatives
are concerned. See Amalgamated Transit Union, 142 Wn.2d at 217 -
(recognizing that often voters rﬁay not reach the text of the measure but will .
cast their votes based on the ballot title); see also Wash. Fed'n of State
Employees v. State, 127 Wn.2d 544, 554, 901 P.2d 1028 (1995) (same).

Appellants . claim that allowing severability will encourage
logrolling because ‘initiative sponsors will include minor giveaways,
knowing that at worst such provisions will be severed. Appellants’ Br. at
. 36. Appellants misunderstand that a severability analysis does not require
severing every subject not included in a ballot title, it merely allows it.>!
The severability analysis itself, which severs and invalidates provisions
only if it can presume the valid provision would have been enacted even
without the invalid porﬁon, protects against .the dahgers Apﬁellants
envision.

In the f)resent case, the provision that allocates a portion of funds
from the Liquor Revolviﬁg Fund for public safety could be severed ﬁorﬁ I-
1183 if found to be a separate subject. I-1183, § 302. These funds are not

included in the ballot title, they are not “inextricably intertwined” with the

31 See Swedish Hosp. v. Dep't of Labor and Indus., 26 Wn.2d 819, 832-33, 176
P.2d 429 (1947) (applying severability analysis, but concluding that entire act was invalid
because the multiple subjects were intertwined).
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remainder of 1-1 183, and their elimination would not render the initiative
incapable of accomplishing its purpose. The provision is relatively
insignificant in the context of the initiative as a whole and, if deleted, the
funds would likely continue to be distributed to local governments but
would not be earmarked for public safety purposes. Moreover, the ten
million dollars allocated by the last sentence of section 302 is a tiny
fraction of the revenues that are expected to be génerated by I-1183. CP
223-229, Some sense of its ﬁnanéial insignificance can be gleeir;ed from a
comparison with the amount of revenue currently generated by taxes on | .
liquor sales, liquor license fees,*> and sales by the Boafd. In Fiscal Year
201 1, a total of $425,700,000 was distributed from the Liquor Revolving
Fund to the general fund or local governments, CP 1605-1607.
Similarly, two other provisions could be severed from I-1183 if
this Court finds they are separate subjects: the provisioﬁ of section 107(7)
that limits the Board’s authority to restrict price advertising of liquor and
the pro{/ision of section 124 that repealed language referring to staﬁe
policy goals. These provisions are not inC‘luded in the ballot tiﬁe, they are

not “inextricably intertwined” with the remainder of 1-1183; and their

*2 These amounts include taxes on sales of all three types of liquor (beer, wine
and spirits) and license fees and penalties collected on all types of licenses, not simply the
new licenses to sell spirits, CP 1605-1607 (FY 2011 Annual Report, Wash. State Liquor
Control Board).
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elimination would not render the initiative incapable of accomplishing its
purpose. |

Severability of these prm’/isi'ons is also supported by the initiative
itself. I-1183 contains a severabiiity clal;se at section 304, which creates a
presumption that voters would have passed tﬂe initiative without an
allegedly invalid provision if the criteria for severability are otherwise
met. “A saving clause may indicate legislative intent that the remaindef of
the act would have been énacted without the invalid portions.” State v.
Broadaway, 133 Wn.2d at 128 (citing Swedish Ho'sp. v. Dep’t of Labor &
Indus.,26 Wn.2d 819, 833, 176 P.2d 429 (1947)). |
C. | All of the provisions of I-1183 are expressed in its tiﬂe

“The second requirement of article II, s'ection.1‘9 is that the subject
of an act must be expfessed in its title.” Amalgamated Transit Union, 142

_Wn.Zd at 217. The béllot title of 1-1183 réﬂects the subject of the

~ initiative as required by the “subject-in-title” rule. The title of an act |
complies with this rule “if it gives notice which would lead to an inquiry
into the body of the act or indicates the scope and purpose of the law to an
inquiring mind.” Id. This doe.s not mean the title must convey detailé of
the act’s contents. “4[T]he title need not be an-index to the contents, nor
must it provide details of the measure.” Id. “Any objections to the title

must be grave and the conflict between it and the constitution palpable
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before we will hold an act unconétitutiona 7 Wash. Ass’n of
Neighborhood Storeé_v. State, 149 Wn.2d 359, 375, 70 P.3d 920 (2003)
(quoting N. Cedar Co. v. French, 131 Wn. 394, 419, 230 P. 837 (1924)).

The title for I-1183 meets this test. First, it references in general

‘terms that the initiative “concerns liquor: beer, wine, aﬁd spirits (hard

liquor).” The initiative then provides a concise description that refers to
closure of stafe liquor stores and the sale of assets, the 1icensiﬁg of ‘private
parties to sell and distribute spirits, the setting of license fees based on sales,
the regulation of licensees, and changes in the regulation of wine distribution.
This title provided voters with the notice requited by article II, section I19 to
apprise thelﬁ of the general scope and purpose of the law and led voters
interested in more detail to inquire into the body of the act.

Appellants’ sole argument that the title does not accurately reflect
lthe subject of the initiative- is that the title states the initiative would “set
license fees based on sales.” Appellants’ Br, at 42-49. The initiative dqes
in fact set “license fees” based on sales. I1-1183, §§ 103, 105.
Nevertheless, Abpellants contend th.e‘license fees.ibased on sales referred

to in the ballot title are actually “taxes” rather than fees and should have
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been described as such. Therefore, they conclude that the subject-in-title
rule is violated.”

Appellants are mistaken. . Appellants rely for their argument not on
a common understanding of the word “fee,” nor on a common.
understanding of the entire phrasé used in the ballot title, but on a épeciﬁc
legal definition used by courté to determine What “regulatory fees” are
within a municipality’s authority to enact, or other definitions used in
-specific legal analyses. I-1183 sets the value of the privilege of selling
and distributing spirits based on the amount of sales, and requires paymént
of the charge to retain a license to séll liquor. Describing these charges as
license fees informed voters of the scope and purpose of the law.

1. The phrase “sets licénse fees based on sales” in the title
adequately informed voters of the effect of I-1183

Courts examining titles in the context of the subject-in-title ﬁxle
- have historically focused their article II, section 19 analysis on whether
terms used in the ballot title are defined within the body of the 'act
~ differently from what an average voter would assume. See Amalgamated

Transit Union, 142 Wn.2d 183, 205, 219-27, 11 P.3d 762 (2000) (“the

% Appellants argued this issue before the Thurston County Superior Court in
their challenge to the ballot title drafted by the attorney general. In re Ballot Title for
Initiative No. 1183, Thurston County Case No. 11-2-01292-9. That court rejected the
argument that the ballot title should include the word “tax” and retained the description of
the license fees as a “fee” in the ballot title.
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court focuses on the language as the average informed voter would read
it”); DeCano v. State, 7 Wn.2d 613, 626, 110 P 2d 627 (1941).

Appellants ignore this requirement, instead relying oﬁ a technical,
legalistic definition of “fee” developed by courts for the limited purpose of
determining whether a monetary charge is a legally permissible regulatory
fee or an impermissible tax.

Appellants do not demonstrate the use of the term “fees based on
sales” in [-1183 violated the expectations of the voters. A common
definition of a fee is “a charge fixed by law or by an insﬁtution for certain
privileges or services.” Webster’s Third New International Dictionary of
the English Language Unabridged 833 (1993); see also Black’s Law
Dictionary 553 (5th ed. 1979) (“A charge fixed by law ... for use of a
privilege under control of government.”). The plain and ordinary |

.deﬁniﬁon of “fee” does not concern itself with the use to which fee
revenues will be put.

The license fee e'stablished by I-1183 clearly meets the dictioﬁary
deﬁniﬁon of a fee: itis a charge levied for the privilege (\)f selling liquor, a‘
privilege under the p'ontrol of the state of . Washington. Reinforcing this
understanding of fee is at least one commonly understood distinguishing
factor of a tax—that it is involuntary. In Amalgamated 'T ransit Union, this

Court stated:
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Tax is a pecuniary burden laid upon individuals or property

to support the government, and is a payment exacted by

legislative authority. Essential characteristics of a tax are

that it is not a voluntary payment or donation, but an

enforced contribution, exacted pursuant to legislative

authority. Black's Law Dictionary 1457 (6th ed. 1990).
Amalgamated Transit Union, 142 Wn.2d at 220 (citation omitted). The
fees at issue here are voluntary as they are a payment for the privilege of
engaging in a specific business.

Appellants urge this Court to construe the clearly stated license
fees as taxes, hoping to create a subject-in-title violation where none
exists. The Court should reject this invitation. The fees that Appellants
characterize as taxes are described in the initiative as license fees, paid by
licensees who sell spirits, based on amount of their sales. The fees are not
imposed on the géneral public and, in contrast to the taxes on spirits, the
law does not require that the fees be collected from purchasers.*® The title
of 11183 provides notice that the law “set[s] license fees based on sales,”

(emphasis added) thus informing the voting public of the measure of the

fees.

34 The taxes imposed on spirits by RCW 82.08.150 are codified in the state tax
code. RCW 82.08.150(9) requires that the buyer must pay the taxes to the seller, and the -
seller must collect the full amount of the tax from the buyer. RCW 82.08.150 is modified
by section 106 of I-1183, to reflect the fact that the Board no longer will sell spirits.
Section 106(9) requires sellers to report and return the taxes to the Department of
Revenue, The Board currently collects the taxes on spirits when the products are sold,
whether to restaurants and other retailers for resale, or to individual consumers. ’
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11183 differs significantly from the initiative at issue in
Amalgamated Transit Union, on which Appellants® “tax vs. fee” argument
relies. Initiative 695 (“I-695”), construed in that case, repealed the Motor
Vehicle Excise Tax,'imposed a flat thirty dollar fee for vehicle licenses,
and mandated that any state tax increases obtain voter approval.
Ama?gamated Transit Union, 142 Wn.2d at 183. I-695 included a
specific, and very broad, definition ‘of the term “tax” in. its text that the
Court found broader than the common understanding of the term used
standing alonel in the titlle. Id. at 220-221.% In fact, the list of charges that
1-695 defined as “taxes” included “any monetary charge by government.”,
1-695, § 2(2). The court coﬁéluded that, “The average informed voter
would not conclude that the chargé for a state nurse’s license, for example,

is a tax in its traditional sense.” Id at 221. The Court’s analysis

5 Section 2(1) of I-695 provided: “Any tax increase imposed by the state shall
require voter approval.” Subsections 2(2), (3) and (4) provided:

(2) For the purposes of this section, tax includes, but is not
necessarily limited to, sales and use taxes, property taxes, business and
occupation taxes, excise taxes, fuel taxes, impact fees, license fees,
permit fees, and any monetary charge by government.

(3) For the purposes of this section, tax does not include:

(a) Higher education tuition, and

(b) Civil and criminal fines and other charges collected in
cases of restitution or violation of law or contract.

(4) For the purposes of this section, tax increase includes, but
is not necessarily limited to, a new fax, a monetary increase of an
existing tax, a tax rate increase, an expansion in the legal definition of a
tax base, and an extension of an expiring tax.
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suggested that the term “tax,” as defined by 1-695, could even include city
charges for water or bus passes. Id, at 223-24.

In determirﬁng that voters might not understand that “tax” included
such charges, the Amalgamated Court did not rely on legal distinctions

between regulatory fees and‘ taxes used by courts when analyzing a local
government’s authority to impose charges. Instead, the Court focused on
the common meaning of the term as voters would understand it, relying

primarily on dictiénary definitions. Id at 219. Because the Court
concluded that the term “tax” use(;l in 1—695 did not give notice to votets of
what government charges would require a’ public vote, the Court
inval‘idated the initiative. Id. at 226. |

In contrast, the concise description in the ballot title of I-1183 gave
notice of how it used the term “fees.” Unlike the definition of “taxgs” in I-
695 that was much broader than the common understanding of taxes, I-
1183 uses “fees” éonsiétently with the plain and ordinary meaning of the
term. Moreover, explaining that the license fees are “based on sales”
provided additional notice to an inquiring mind of the scope and purpose'
of the initiative.

In assessing the meaning of “tax,” the Amalgamated Trans”it Court
also looked to the provisions of the initiative as a whole in determining

- that the term “tax” in the ballot title without further explanation would not
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put voters on notice of the actual effects of the initiative. " Id. at 220. Here,
examining I-1183 as a whole, in the context of the systéfn it was replacing,
reinforces that the term “license fees based on saies”- put voters on notice
of the initiative’s effect.

1-1183 creates spirits retail licenses and spirits distributor licenses.
I-1183, §§ 103, 105, Spirits retail licensees and spirits distributor
licensees must pay annual “license issuance fees.” 1-1183, §§ 103(4),
105(3). The fees are based on licensees’ sales and are d'ei‘;o'sited into the
Liquor Revolving Fund. Id. Licensee must pay the license issuance fee to
retain the privilege to sell or distribute spirits, and only licensees are
required to pay the fee. Id.

For decades, the state has imposed a markﬁp on spirits that it sells,
which brought revenue to the state that was used for particular purposes
and rediStribﬁted to local governments pursuant to statutes that‘ remain

_unchanggd. The state did not consider the imposition of the markup a tax,
and did not label it as such. The state has 'consistently detailed the
components of the cost of the spirits it sells by separateiy listing the costs,
the taxes, and the markup as sepatate items. This continues to the present.
CP 1605~160$ (FY 2011 Annual Report, Wash. State Liquor Control

Board).
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The new license issuance fees are imposed on those who seek and
exercise the privilege of selling and distributing spirits, and replace, in
part, the revenues that the state now collects via its markup on the épirits it
sells. The license fees based on sales do not become “taxes” simﬁly
because the value of the privilege is determined by the amount of sales the
licensee makes.

When words in the title of a bill can be given two interpretatidns,
one which might render the act constitutional and .the other
unconstitutional, courts adopt the constitutional interpretation. Wash,
Fed’n of State Employees, 127 Wn.2d 544, 556, 901 P.2d 1028 (1995);
Treffry v. Taylor, 67 Wn.2d 487, 491, 408 P.2d 269 (1'965). Any
reasonable doubt is to be resolved in favor of constfltutionality'. Id. The
Cdurt should reject Appellants’ invitation to find that the \}oters were not
informed that I-1183 would establish license fees based on sales.

2. Fees imposed on spirits retail and 'spirits' distributor
lli;ensees are not taxes for purposes of article II, section

Appellants argue that unless the revenue from the fees is required
to be used exclusively to fund programs to alleviate the harm they
speculate 1-1183 will bring about, tile license fees imposed by Séctions
103(4) and 105(3) must be chafacterized as taxes rather than fees. Fifst, as

discussed above, Appellants ignore the real issue, which is the common
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understanding of the term “fees based on sales.” Second, Appellants’

~argument fails because it assumes that the State can only enact fees that

have a strictly regulatory purpose and no other fees. The past treatment of
the revenue from liquor fees and other charges shows that the test for what
is a “regulatory fee” does not establish the universe of government charges
that are considéred fees.® |

Appellant§ rely on the criteria for distinguishing between a tax and -
a regulatory fee set out in Covell v. City of Seattle, 127 Wn.2d 874, 879,
905 P.2d 324 (1995). Appellants’ Br. at 44. Appellants’ reliance is
misplécéd because thé State is not'subjéct to the restrictions imposed on
municipal corporatio‘ns when imposing fees and taxes. They flatly assert
that a comp;‘ehensive analytical framework for detennining whethef a
charge is a tax or a fee was established by Covell. This misstates Covell. |

The issue in Covell was whether a residential street utility charge,
for the “use or availability of the streets,” was a regulatory fee or an
ﬁnconstimtionally imposed property tax. Id. at 876-878. The Covell court
noted that, although municipalities may impose regulatory fees under their

general police powers set out in article X1, section 11 of the Washington

36 Whether a government charge is considered a “tax” or a “fee” may depend on
the context in which the question arises, since different legal tests may apply. Here, the
context is whether, construing the term liberally and in favor of a constitutional reading,
“license fees based on sales” gives notice which would lead to an inquiry into the body of
the act or indicates the scope and purpose of the law to an inquiring mind. See
Amalgamated Transit Union, 142 Wn.2d at 217,
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Constitution (so lohg as the subject matter is lopal and does not conflict
with the gene.raL laws), municipalities may impose taxes ohly pursuant to
specific legislativé or constitutional aﬁthority. Id. at 878~9; accord,
Margold Associates v. City of Seattle, 121 Wn.2d 625, 634-635, 854 P.2d
23 (1993),

Thus, the Covell test for detérmining whether a given charge. isa
regulatory fee is used for the purpose of deciding whether a municipality’s
fee'passés muster under article X1, section 11 and is not an unauthorized
~tax. Covell does not stand for‘v the proposition that regulatory fees are the
only type of fees that can be enacted or that the test applies to other typés
of fees. The .test is inapialicable to determining whether describ'ing a
monetary charge as a “fee based on sales” adequately informed voters of I-
1183°s effect, as the State is not subject to the restrictions df article X1,
section 11.

The historical treatment of liquor fees demonstrates that the
definition applicable to “regulatory fees”.used in Covell does not apply in
other contexts. Appellants argue that Covell and its progeny require a
~ “regulatory fee” to be allocated and used only for a regulatory purpose.
Appellants’ Br. at 45 (citing Samis Land Co. v. City of Soap Lake, 143
Wn.2d 798, 809-10, 23 P.3d 477 (2001)). Yet evér since the adoption of.

the Liquor Act, fees generated from liquor have been used to support both
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the State’s regulation of liquor sales and purposes not rélated to the
regulation. of li‘quor. Section 73 of the Liquor Act created the Liquor
Revoh}ing Fund, “which shall consist of all license fees, permit fees,
penalties, forfeitures and all other moneys, inc&me or revenue received
under this act.” CP 1051-1100. (emphaéis added) That fees were merged
with the other revenues deposited into the fund did not mean they ceased
to be “fees” as a result of theii' deposif into the fund. On that score, I-1183
“breaks no new ground.> T

Appellants also cite Franks & Sons, Inc. v. State, 136 Wn.2d 737,
749, 966 P.2d 1232 (1998), for fche definition of a tax. Appellants’ Br. at
44, Once again, however, in that case the Court was eiamining whether a
governmental cbarge was a type of fee that could bé imposed without
regard to Commerce Clause restrictions on interstate taxation. Franks &
Sons, 136 Wn.2d at 751. Like the Covell case, the analysis simply has no
application here. |

The Court referred to the Covell test in one case in discussing
whether a state charge aésessed on inmates in correctional institutions was

a fee or a tax, Dean v. Lehman, 143 Wn.2d 12, 18. P.3d 523 (2001).

7 In djax v. Gregory, the Court upheld the payment of liquor license fees into
the Liquor Revolving Fund, as directed by section 78 of the Liquor Act, despite the -
requirement of article VII, section 6 of the Washington Constitution, which requires that
all taxes collected for state purposes be deposited into the state treasury. Ajax, 177 Wash.
at 476-77,
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Although Dean applied the C_oﬂ:ell test, Dean is consistent with the State’s

- argument here. The Court noted, “[w]here the charge is related to a direct

‘benefit or service, it is generally not considered a tax or assessment.” Id.

(citing State ex rel. City of Seattle v. Dep’t of Pub. Ultilities, 33 Wn.2d

896, 902, 207 P.2d 712 (1949)). The license fees imposed by I-1183 are a

'charge related to the direct benefit of being a licensed spirits retailer or

distributor, a privilege previously reserved to the state.

In c_onclﬁsion, the determination of whether a state-imposed éharge
is a “tax” or “fee” is largel}.f' academic, except in certain limited
circuﬁqstances. Legal testé developed for those Jimited circumstances
should not determine the outcome here. Rather, the Court Vshou‘ld
determine that voters were adequately informed that 1-1183 .would impose
gc;vemment charges based on sales (whether tax or fee) when they were
told it would impose “license fees based on sales.” Appellants’ argoment
that the use of “fee” in 1-1183’s title violates the subject—in~title provision
of article II, section 19 should be rej ected‘.

IV. CONCLUSION

Tnitiative 1183 concerns a single subject: liquor. I-1183 changes
many aspects of the complex laws that ;egulate the sale and distribution of
liquor in Waéhingfon, but that does not' mean it addresses multiple

subjects. Each section in I-1183 has a rational unity to the ballot title and
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_ each other. The voters were given sufficient notice in the title of the
contents of the initiative. 'Appellants cannot demonstrate that 1-1183
violates article II, section 19 béyond a reasonable doubt. The State asks

this Court to declare that I-1183 is consistent with the Washington
Constitution.
RESPECTFULLY SUBMITTED this 407/ day of April 2012.
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APPENDIX




Initiative Measure No. 118> . Filed 5/26/2011

INITIATIVE MEASURE

AN ACT Relating to liquor; amending RCW 66.24.360, 82.08.150,
66.08.050, 66.08.060, 66;20.010( 66.20.160,  66.24,310, .66}24.380,
66.28.030,.'66.24,540, 66.24.590, 66.28.060, 66.28.070, 66.28.170,
66.28.180, 66.28.190, 66.28.280, 66.04.010, 43.19.19054, 66.08.020,
66.08.026, '66.08,030( 66.24.145, 66.24.160, 66.32.010, 66.44.120,
66.44.150, 66.44.340, . 19.126.010, and 19.126.040; reenacting and-
amehding RCW 66.28.040 and 19.126.020; adding new sections to chaptér
66.24 RCW; addiﬁg new sections to chapter 66.28 RCW; creating new
sections; repealing RCW 66.08.070, 66.08.075, 66.08.160, 66.08.165,
66.08.1665 66.08.167,"66,08.220, 66,68‘235, 66.16.010,  66.16.040,
66.16.041, . 66}16.050,' 66.16.060, 66.16.070, 66.16.100, 66.16.110,
66.16.120, and 66f28.045; contingently repealing ESSB 5942, ZOil lst

sp.s. ¢ ... ss 1 through 10; and providing an effective date.

 BE IT ENACTED BY THE PEOPLE OF THE STATE OF WASHINGTON:

PART I

LICENSED SALE .QF SPIRITS

NEW SECTION. Sec. 101. (1) The people of the state of Washington,

in enacting . this initiaﬁive measure, find that the state government
~monopoly'on liquor distribution and liquor stores in Washington and the
state goverﬁment regulations tﬁat arbitrarily restrict the wholesale
distiibuﬁion:and pricing of:wine are outdated, inefficient, ana'costly
to local taxpayérs, consumefs, distributors, and reﬁailers. Thérefore,
the people wish to privatize and modernize both wholesale distribution .
and retail " sales of liquor and remove outdated restrictions on the
~wholesale disﬁribution of wine by enacting this initiative.

(2) This initiative will: | |

o  " _ ' ' ) : .
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(a) Prlvatlze and modernlze wholesale dlstrlbutlon and retail sales
of llquor in Washington state in a manner that will reduce state
government costs ano. provide increased funding for state and local
. government . services, vwhile continuing to strictly regulate the
distribution and sale of liquor; | | '

(b) Get the state 'governmeﬁt out of‘ the commercial business of
distributing; selling, and promoting the sale of liquor, allowing the
state to focus on the more appropriate goverhment role of enfoxoing
liguor laws and protecting public . health and safety concerning all
alcoholic beverages; A

(¢) Authorize the state to auction off its existingvstate liquor

distribution and state liquor etore facilities and equipment;

(d) Allow a private distributor of alcohol to. get a license to

distribute liquor if that_distributor meets the requirements set by the
Washiﬁgton'state,liquor control board and.is approved for a license by
~the board and create provisions to promote investments Dby private
distributors;

(e) Requlre prlvate distributors who get llcenses to distribute
iiquor to pay ten percent of the;r gross splrits, revenues to the state
during the first two years and five percent of their gross spirits
revenues to the state after the first two years;

(f) Allow for a limited number of fetail stores to sell liquor if
they meet public safety requirements set by this initiative and the
ligquozx control'board; ' |

(g)  Require that a retail store must have ten thousand square feet
or more of fully enclosed retail soace within a single structure in

order to get a lloense to sell liquor, with llmlted exceptlons,

{h) Requlre a retaill store to demonstrate to state regulators that

it can effectively prevent sales of alcohol to minors in order to get a

license to sell liquor;

) L : R’
InitiativebMeasure 3 , Page 2-

¥ o : . S



(i) Ensure that local communities have input before a liquor
license .can be issued to a local retailer or distributor and maintain
all local zoning requlrements and authorlty related to the. locatlon of

llquor stores,

() Require private retailers who get licenses to sell liquor to

pay seventeen percent of thelr gross spirits revenues to the state;

(k) Malntaln the current distribution of liquor revenues to local
governments and dedlcate a portion of the new revenues. :alsed from
llquor license fees to lncrease funding for local public safefy
programs, including police( fire, and emergency services iﬁ communities
throughout the state;

- (1) Make the standard fines and license suspension penalties for
selling liquoi fo minors twice as strong-as'the existing fines and
penaltles for selllng beer or wine to minors; |

(m). Make requirements For tralning and superv151on of employees

" selling spirits at retail more stringent than what is now required for

sales of beer and wine;

(n) Update the current law on Wlne dlstrlbutlon to allow wmne
dlstrlbutors and wineries to give 'volume dlscounts on the wholesale
price of wine to. retail stores and restaurants, and

(0) Allow retailers and restaurants to distribute wine to their own

stores from a central warehouse,

i

NEW SECTION. Sec. 102. A new section is added to chapter 66.24 RCW
to read as follows: ' '

(1) The holder of a spirits distributoﬁ license or spirits retail

‘license issued under this title may commence sale of  spirits upon

issuance thereof, but in no event earlier than. March 1, 2012, for

'dlstributors, or June 1, 2012, for'retéilers. The board must complete

application processing by those dates of all complete:applications for

. ) ' v | . . | ‘ | ’ ." .
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splrlts licenses .on file with the board on or before sixty days from'
the effective date of this section.

(2) The board must effect orderly. closure of all state liquor-
stores no later than June 1, 2012, and must thereafter refrain from

purchase, sale, or dlstrlbutlon of liquor, except for asset sales

~authorized by this act.

(3) . Then board must ‘devote sufficieht resources to planning and
preparation for sale of all assets of state liquor stores and
distribution centers, and all other assets of the state over which the
board has power of disposition, including without limitation goodwill
and ‘location value associated with state liquor stores}' with the
objective of depleting all inventory of liquor by Mey 31, 2012, and
olosing all other-asset sales no later than June 1,.2013. The board, in
furtherance of this subsection, may sell liquor to spirits licensees.

(4) (a) Disposition of any state liquor store or diétribution‘oenter

-assets remaining after June 1, 2013/ must be managed by'the department

of revenue. .

(b) The board must obtain thevrnaximum reasonable value for all'
asset sales made under this section. .- . | ,

(c) The board must . sell by auction open' to the publlc the rlght at
each state- owned store locatlon of a splrlts retall licensee to operate
a liquor store upon the premises. Suoh right must be freely alienable
and subject to all. state and local zoning and land use requirements
applicable to the property. Acquisition of the operating'rights nust be
a precondition to, but does not establish eligibiliﬁy'for, a spirits
retail lioense:at_the location of a state store and does not confer any
privilege conferred by a spirits retail license Holding the rights
does not. requlre the holder of the right to operate a llquor llcensed

busrness or apply for a liquor llcense

5 o ’ , ' Ty
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(5) All sales <prooeeds ‘under -this section} net of direct sales
expenses and other transition costs authorized by this section,.must be
depbsited into the liquor revolving fund. - ‘

(6) (a) The board must complete the orderly transition from the
‘current state-controlled system to the prlvate licensee system of
soirits retailing and distribution.as required under this chdpter'by
June 1, 2012. | | .

{b) The transition must include, without limitation, a'proviSion‘

for applylng operating and asset sale revenues of the board to just and
reasonable measures to avert harm to lnterests -of tribes, mllltary
buyers, and nonemployee liquor store operators under thenv exlisting
contracts for supply by the board of distilled splrlts, taking into
‘account present value of issuance of a spirits retail license to the
holder of such interest. The proviéion may extend beyond the time for

completion of transition to a spirits licensee system.

(c¢) Purchases byAthe federal government'from any licensee of the

board of spitits for resale through ~commissaries at military
installations are exempt from sales tax based on selling price levied
by RCW 82.08.150.

NEW SECTION. Sec. 103. A new section is added to chapter 66.24 RCW
to read as follows: o | | ‘ -

(1) There isva‘spirits retail license to: Sell spifits in original
contalners to consumers for consumptlon off the licensed premises and
" to permlt holders; sell splrlts in original contalners, to retallers
licensed to sell spirits for consumption on the'premises, for resale at
their licensed premises acoordlng to the terms of their licenses,
although no 51ngle sale may exceed twenty- four llters, unless the sale
is by a licensee that was a contract liquor store manager of a contract
lllquor store at the locatlon of 1ts splrlts retail llcensed premlses

from whlch it makes such sales, and export splrlts

y - : . '
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(2) For the purposes of this title, a spirits retail license-ié a

retail license, and a sale by a spirits retailer is a retail sale only

if not for resale. Nothing in this title authorizes'salés by on-sale

‘licensees to other rétail licensees. The board must establish by rule

an obligation of on-sale splrlts retallers to: ‘

(a) Maintain a schedule by stock- keeplng unit of all their
purchases of spirité from spirits retail licensees, indicating the
identity of the seller and the quantities purchased; and A

(b) Provide, not more frequently than quarterly/'a report for each

scheduled item contalnlng' the 1dentlty of the purchasing on- premlse;

llcensee and the quantities of that scheduled ltem purchased since any
preceding report to:
. (1) A distributor ‘authorized by ‘the distiller to distribute a
scheduled item in the onwsale licensee's geographic area; ozx |
(ii) A distiller acting as distributor of the écheduled item in the

area.

‘(3)(a) Except as otherwiSe provided in subsection "(¢) of this

- section, the board may issue spirits retail licenses only for premises

comprising at least ten thousand square feet of fully enclosed retail
space within. a single- structﬁre, including storerooms and .other
interior auxiliary areas but excluding covered or fenced exterior
areas, whether or not attached to the structure, and only to applicants
that the board determrnes will maintain systems for inventory
management, employée training, employee supervision, and physical

security of the product substantlally as effective as those of stores

currently operated by the board with respect to preventing sales to or

pllferage by underage or 1nebr1ated persons
(b) License issuances and renewals are subject to RCW 66.24.010 and

the regulations promulgated thereunder, including without limitation

,rights of citles, towﬁs,-county legislative ‘authorities, the public, -

‘churches, schools} and public institutions to object to or prevent

Initiative Measure , _«} Page 6



issuance of local liquor licenses. However, existing grocery premises
licensed to sell beer and/or wine -are deemed to be premises "now

llcensed" under RCW 66.24. 010(9)( ) for the purpose of processing

appllcatlons for splrlts retail licenses.

(c) The board may not deny a spirits retail license to an otherw1se
qualified contract llquor' store at its contract location or to the
holder of former state liquor store operating rights sold at auction
under section 102 of this act on the grounds of_locatien, nature, or
size of the premises to be licensed.'The board Sha;l not deny a spirits
retail license to applicants that are not contract liquor stores or

operating rights holders on the grounds of the size of the premises to

“be licensed, if. such appllcant is otherwise qualified and the board

determlnes that:
{1) There 4is no retail spirits license holder in the trade area
that the applicant proposesvto serve;

(11) The applicant meets, or upon licensure will meet, the

. operational requirements establlshed by the beard by rule; and

(i1i) The licensee has not committed more than one publlc safety
violation within the three years precedlng application.

‘Kd) A retailer authorized to sell spirits. for consumption on or off
the licensed premises may accept delivery of spirits at its'licehsed

premises or at one or more warehouse facilities registered with the

board, which facilities may also warehouse and distribute ndnliquor'

items, and from which the retailer may deliver to its own licensed

premises and, pursuant to sales permitted under subsection (1) of this-

section:

(1) To other retailer premises licensed to sell spilrits for

consumption on the licensed premises;

(ii)'To'other registered facilities; or
(iii) To lawful ?urchasefs outside the state. The facilities may:be

registered .and utilized by associations, cooperatives, or comparable

Initiative Measure ., Page 7



groups of retallers, inoluding at leaat one retailer licensed to sell

| spirits. .
(4) Each spirits retail licensee must pay to the board, for deposit
- into the liquor revolving fund, a license issuance fee equlvalent to
seventeen 'percent of all spirits sales revenues under the license,
exclusive of taxes collected by the llcensee and’ of sales of. items on
‘which a license fee payable under this section has otherwise been
incurred. The board‘must establish rules.setting forth the timing of

" such payments and reporting of salesbdollar volume by the licensee,

with payments required quarterly in arrears. The first paYment is due-

October 1, 2012

(5) 1In addltlon to the payment requlred under subsection (4) of

thlS sectlon, each llcensee must pay an annual llcense renewal fee of

one hundred srxty six dollars. The board must perlodlcally review and.

adjust the renewal fee as may be requlred to maintain it as comparable

to annual license renewal fees for licenses to sell beer and wine not

for consumption on the licensed premises. If required by law at the.

time, any'increase of the annual renewal fee becomes‘effeotive only
upon ratification by the legislature.

(6) As a condition to receiving and renewing a retall spirits
license the licensee must_prov1de training as prescribed by the board
by rule for individuals who sell spirits or who manage others whovsell
. spirits regardlng compliance with laws and regulatlons regarding sale
of spirits, dincluding w1thout llmltatlon the prohibitions agalnst sale

of spirits to 1nd1vrduals who are underage or visibly intoxicated. The

training must be provided before the individual first'engages in the

sale of spirits and must be renewed ‘at least every five years. The

licensee must maintain records documentlng the ‘nature and frequency of.

the tralnlng prov1ded An employee training program is presumptlvely

sufficient if it . lncorporates, a "responsible vendox program" .

promulgated by the board
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(7) The maximum penalties prescribed.by the board in WAC 3l4~29-620*
through 314 29 040 relatlng to fines and suspensions are doubled for
violations relating to the sale of splrlts by retail splrlts llcensees

(8)(a) The board must . promulgate regulatlons concernlng the
adoption and admlnlstratlon of a compliance tralnlng program -for
spiriﬁs retail licensees, to be'.known as a _"responsrble ‘vendor
progranu’l to reduce underage -drinking, encourage liceﬂeees. to adopt
specific' best practioes to prevent sales to minors, and provide
licensees with an incentive to givée their employees on-going training
in responsible alcohol sales and service. A

" (b) Licensees who join the respoosible'vendor»prOgram under this

“section and maintain all-of.the‘program’s requirements are not subject

to the doﬁbling of penalties provided in this section for a single

‘violation in any period of twelve calendar months.

(c) The responsible vendor program must be free, - voluntary, and
self~monltorlng

(d) To partrcrpate in the responsrble vendor program, licensees
mustd submit an appllcatlon form to the board. If Lhe‘.appllcation
establishes that the licensee meets the qﬁalifications to join' the
program, the board must ‘send the licensee a membership certificate.

(e) A licensee participating in the responsible vendor program must
at a minimum: |

(i) Provide on- going training to employees,

(11) Accept only certain forms of identification for alcohol sales,

(1ii) Adopt polrcres on alcohol sales and cheoklng 1dent1flcatlon,

‘(iv) Post specific signs in the bu51ness, and . . ‘
(v) Keep records - verifying oompllance with the program's

requirements.

Sec. 104; RCW 66. 24 360 ‘and 2011 C 119 g 203 are each amended to_

read as follows
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(1) There ((sha&%»bé)) is a ((beef—aﬁé%efwwéﬁe—ﬁe%a$&efszééeeﬁse4%e*be

a8—a&)) grocery store license to sell wine and/or beer,

including without limitation strong beer( (—andier—wine)) at retail in

( (botttesy—eansr—and)) original containers, not to be_cbnsumed'upon the

premises where sold((T——a%—waﬂy*—s%efe%m@%hef—;%haﬁ-%he-s%a%e——%§qaef
stores) ) . |

((44%)) (2) There is a wine retailer reseller endorsement of a

grocery store license, to sell wine at retail.in original containers to

retailers licensed to sell wine for consumption on the premises, for .

resale at their licensed premises - according to the terms of the

license. However, no single sale may exceed twenty-four liters, unless

the sale is made by a licensee that was a contract liquor store manager

of a contract-operated liquor .store at the location from which such

sales are made, For'the purposes of this title, a grocery store license

is a retail license, and a sale by a grocery store licensee with a

reseller endorsement is a retail sale‘only-if not for resale.

{3) Licensees obtaining a written endorsement from the board may

also sell malt liquor in kegs or other containers capablé of holding

' less than five and one-half gallons of liquid.

((423)) (4) The annual fee for the.grdcery store license is. one

“hundred fifty dollars for each store.

( (-33-)) (5) The - annual fee for the wine retailer reseller

endorsement is one hundred sixty-six dollars for each store.

(6) The board ((shatk)) must issue a restricted grocery store

license authorLZLng the licensee to sell beer and only table wine, if

the board finds upon issuance or fenewal of the license that the sale

of strong beer or fortified wine would be against the public interest.

In determining the publlc lnterest the board ((shadd)) must consider -

at least the follow1ng factors:

(a). The llkellhood that the appllcant will sell strong beer or

fortified wine to persons who are intoxicated;

y o o o)
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(b) Law enforcement problemshinlthe vicinity of the epplicant's
establishment that may‘eriée from persons purchasing strong'beer or
fortified wine at. the establishment; and | |
” (cf Whether the sele of strong‘beer or fortified wine 'would be
detrimehtal to or inconsistent with a governﬁent—operated or funded
alcohol treatment or detoxification program in the area. A

If the board receives no evidence .or objection that the sale of
strong beer or fortified wrne would be against the public interest, it
( (shatt)) @EEE issue or renew the license without restriction, as
applicable. The burden of establiehing that the saleeof strong beer or
fortified wine by the licensee would be against the public interest is
on those persons objecting. a

() (7)) Licensees holding a.grocery store license must maintain
a ﬁimimum three thousand dollar inventory of food products for human
coneumption, not inclﬁding pop, beer, strong beer, or wine.

( (453) ) (8) A grocery store licensee with a wine retaller reseller

endorsement may accept dellvery of w1ne at its licensed premlses or at

one or more warehouse facilities reglsteredl with the board, which

facilities may also warehouse and distribute nonliquox iteﬁs, and from

which it may deliver to its own licensed premises and, pursﬁant to

sales permitted by this title, to other licensed premises, to other

registered facilities, or to lawful purchasers outside the state.

Facilities may be reglistered and utilized by associations,

cooperatlves, or comparable groups of grocery store licensees,

(9) Upon -approval by the boaxrd, the grocery store licensee may also

receive an endorsement to permlt the 1nternatlonal export of beer,

strong beer, and wine.

(a) Any beer, strong beer,Aor wine sold under this endorsement nust

‘have been purchased from a licensed beer or wine dlstrlbutor licensed

to do business within the state of Washlngton

y ‘ : . L _, : B n
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. (b) Any beer, strong beer, and wine sold under this endorsement
must be intended for consumption outSide the state of Washington and

the United States and' appropriate records must be maintained by the

licensee.

‘ (c)'Any beer, strong beer, or wine sold under this ((Ieense))
endorsement must be sold at a price no less than the acquisition price-

Ppald by the holder of. the license

(d) The annual cost of this endorsement is five hundred dollars and

is in addition to the license fees paid by the licensee. for a grocery

‘store license.

((4+6+)) (10) A grocery store licensee holding a snack Jbar license
under RCW 66 24.350 may receive an endorsement to allow the sale of

confections containing more than one percent but not more than ten

' percent alcohol by weight to persons twenty-one years of age or older.

NEW SECTION. Sec. 105. A new section .is added to chapter 66.24 RCW

to read as follows

(1) There is a license for spirits distributors to (a) sell spirits
purchased- from manufacturers, distillers, or suppliers.  including,
Without limitation, licensed Washington distilleries, licensed spirits
importers, other 'Washington spirits distributors, or suppliers of
foreign spirits located outside of the United' States, to spirits
retailers including, without limitation, spirits retail licensees,
special occasion license holders, ihterstate common carrier . license
holders, resteurant spirits retaller license holders, spirits, beer,

and wine private club license holders, hotel license holders, sports

K entertainment fac1lity Llicense holders, and spirits, beer, ‘and wine

nightclub license holders, -and to other spirits distributors, and (b)

: export the same from the state..

(2) By January 1, 2012, the board must issue spirits distributor

licenses to all applicshts who, upoh the  effective date of this

'Initiative Measure _ - , Page 12
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"section, have . the right to purchase spirits from a‘ spirits

. manufacturer, spirits distiller, or other spirits supplier for resale‘

in the state, or are agents of such supplier authorized to sell to
licensees in the state, unless the board determines that issuance of a
llcense to such applicant is not in the public interest.

(3) (a) As limited by (b) of this subsection and subject to (c) of
this subsection, each spirits distributor licensee must pay to the
board for deposit into the liquor revolving fund, a license issuance
fee calculated as follows: .'

(i) In. each of the first two vears of licensure, ten percent of the
total revenue from all the licensee's sales of spirits made duting the
yvear for which the fee is due, respeetively;.and

(1i) In.the third year of licensure and each year-thereafter,'five
percent of the total revenue from all the licensee's sales of spirits
macde during the year for which the fee is due, respectively.

(b) The fee required under this subsection (3) .is calculated only

~on sales of items which the licensee was the first spirits distributor

in the state to have receilved:

(ii In the case of spirits manufactured in the state, from the

distiller;'or

(11) In the case of spirits manufactured outside the state, from'anv

authorlzed out-of-state suppller

{c) By March 31 2013, all persons holdlng spirits distributor

‘llcenses on or before March 31 2013, must have paid collectlvely one

hundred flfty mllllon dollars or more in spirits distributor Ilicense
fees. If the collective payment through March 31, 2013, totals less
than one hundred fifty million dollars, the board must, accofding to
rules adopted by the board for 'the purpose, collect by May 31, 2013, as

addltlonal splrlts dlstrlbutor license fees the dlfference between one

hundred fifty million.dollars and the actual recelpts, allocated among

persons holding spirits distributor licenses at any time on or before

Initiative Measure . , Page 13
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March 31, 2013, ratablyuaccofding to théir spirits sales made during
. qaleﬁdar year 2012.- Any amount by' which such paYments exceed one
hundréd fifty million dollars by March 31, 2013, must be credited to
future license ‘iésuance‘ fee obligations'.of spirits distribﬁtor
licensees according to rules adopted by the board. - |
(d) A retail licenseé selling for xesale.must pay a distributor

license fee under the terms and conditions in this section on resales

of spirits the licensee has purchased on which no other distributor

license fee has been paid; The board must establish rules setting forth -

the frequency and timing of such payments and reporting of sales dollar
volume by the licénseeh with payménts due‘quarterly in arrearé. |
- {e) No spirits inventory may be .subject to calculation of more than

a single spirits distributor license issuance fee. |

(4) In addition to the payment set forth in sﬁbsegtion (3) of this
section, each spirits distributdr licénsee renewing its annual'license
must pay an annual license reneWal fee of one thousand three hundred
twenty dollars for each.licensed location.

(5). There is no minimum facility size or capacity for spirits

distributor licenses, and no 1limit on the number of such licenses

issued' to qualified applicants. -License applicants must provide

‘physical security of. the prodﬁct that is substantially as effective as
the physical security of the distribution facilities currently operated
by the board with respect to preventing pilfefage. License issuances

and renewals are subject to RCW 66.24.010 and the regulations

promulgated thereunder, includihg without limitation rights .of cities, -

towns, county legislative authofities, the pubiic, churches, schools,

~ and public institutions to object to or prevent issuance of. local.

liquor licenses. Howevér, eXisting distributor premises licensed to
sell beer and/or wine'are deemed' to be premises "how‘iicénsed" under
RCW 66.24.010(9) ta) for the purpose -of procéssing applications for

spirits distributor licenses.

b
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Sec. 106. RCW 82.08. 150 and 2009 ¢ 479 s 65 are each amended to
read as follows

(L) There 1is lev1ed and ((ehe&&r~be)) ‘collected a tax upon eacu

retail sale of splrlts in the original package at the rate of fifteen

percent . of the selllng prlce((—m~@hem4E%%—4ﬂﬁ%%%a}—éﬁ%w$$ﬁﬁkuﬁﬁkﬁ%%ﬁﬁkﬁ%

(2) There is levied and ((skatl-be)) collected a tax upon each sale

of spirits in the orlglnal package at the rate of ten percent of the

P £
A S ey v (AT AR R A e

selllng price on sales by ((Washingten state Heger——stor nd—agencte

%e—spif%%e7wbeefTwaaa»wéﬁe-%ee%aafaae—%ieeﬁeeea‘) a spirits distributor

llcensee or other llcensee acting as a spirits distributor pursuant to

Tltle 66 RCW to restaurant splrlts retailers.

{3) There is levied and ((shall—be)) collected an additional tax
upon each ((eretaid)) sale of spirits in the original package by a

spirits distributor licensee or other licensee acting as a  spirits

'distributof pursuant to Title 66 RCW to a restaurant spirits retailer

~and upon each retail sale of spirits in the original package by a

licensee of the board at the rate of one dollar and seventy-two cents

per. literr'((@%ewaed&e%eﬁa%—%a*—ém@eeeéwéﬁ«ehée—aabeeeeéea;eha%&wapp&y

e ~ 1.1 cirrmo ol oo A am me ] g PN IR 20§ S 1y NP~ AL SNSRIk il P S B S T R W PSP A = WO e e
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ag aH:sa:esl a:fid ifieg:&é:a:iig Sa&es Ee 5?3355&;557 bEEEI afid: W ﬁes Ea&"faiié

Heensees—) )

(4)  An addltlonal tax - is 1mposed equal to fourteen percent
multlplled by the- taxes payable under subsections (1), (2), and (3) of

thls.sectlon

(5) An additional tax 1s impesed upon  each ((f@%&é&)) sale of

spirits in the orlglnal package by a spirits distributor llcensee or

other licensee acting as a spirits distributor pursuant to Tltle 66 RCW

to a restaurant spirits retailer and upon each retail sale of spirits
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‘(df All revenues collected during any month from additional taxes

under‘this subsection ( (shatk)) must be deposited in the state general
fund by the twenty-fifth day of the following month. - |

(7) (a) An additional tax is  imposed .upon each retail sale of
spirits in the original package at -the rate of'one;dollar and thirty-

three cents per liter. ((Ehis—additieonal—tax—applies—t ah
e
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-(b) All revenues collected during any month from additional taxes
under this subsection ((shall)) must be deposited by the twenty flfth
day of the following month into the general fund. .

(8) The tax lmposed in RCW 82.08.020 ((shald)) does not apply to
sales of spirits in the orlglnal package ' ‘ A

' (9) The taxes imposed in this sectlon ((ehe%%)):@EEE be paid by the
buyer to the seller, and each seller ((shall)) must collect from the
buyer the full amount‘of the tax payable in respect to each taxable
sale. unoer,'this' section. The taxes required by.'this section to be
collected by the seller ((eha%})) must be stated-separately'from the
eelllng price, and for purposes of determlnlng the tax due from the
buyer to the seller, it ((eha%£~be)) is conclusively presumed that the
selling‘ price quoted in’ any price list does not include the taxes

imposed by this .seotion. Sellers must report and zreturn all taxes

imposed in this section in accordance with rules adopted by the

department.

(10) As used in this section, the terms, "epirits" and "package"

((shadk)) have the same meaning ((aseribed—to—them)) as provided in
ohepter 66.04 RCW.

b S . . o
Initiati#e Measure . , Page 17

v Co . )

A-17



RCW 66.08.050 and 2011 ¢ 186 s 2 are each amended to read

107.
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((+65)) (2) Exécute or cause to be executed, all contracts, papers,
and documents in the name of the board, under sﬁch regulations ‘as the
‘board may fix; _ . | o

()  (3) .Pay"all. customs, duties, gxcises, charges and
obiigations whatsoever relating to the business of the board;

{ (-+85-)) (4) Require bonds from.all employees in. the discretion of

the board, and to determihe the amount of fidelity bond of each such

employee;

((483)) (5) Perﬁormvservices for the state lotteiy cémmission to
such extent, -and for such compensation, as may be mutually égreed upon
' between the board and the commission; S )

_ ((+%G+)f iﬁl Accept and deposit into the géneral fund-local accounﬁ
and disburse, subject to apprbpriation, federal grants or other funds

or donations £from any source for the purpose of improving public

awareness of the health risks aséociated with alcohol consumption by'

youth and the abuse of alcohol by adults . in Washihgton. state. The
board's alcohol awareness program ((shadd)) must coopérate Withvfederal
and state agencies,‘interested 6rganizations, and individuals to effect
an -active public beverage alcohol awareness program;, |

(=) (7) Perform all other matters and things, whether similar
to the foregoing.or not, to carxy out fhe.provisiohs of this titlé, and

( (shall—hawe)) has full power to do each and every act necessary to the
. _

conduct of its

1t Y PR L vy 113w T TR IR S 4o e
pv2 -J—J..I.\j A M_Y-L.J.L\j, —I-.J-_Iu-l..k\’j, tJJ‘ yu.\.uu.n.vxa
P L e, | o f ) G | ERAL [ NPT - RPN S Y £ bl Vi d o oo
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s o XZOLYE PETE otz man Al e Ty e PR e marclaide s s DPRATZ TR (2l PN
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, , . .
+he-—pboard—ahatl—have regulator functions including all supplies
A 14

procurement, preparation and  approval of forms, and every other

undertaking necessary to perform its regulatory. functions whatsoever,

subject only to audit by the state auditor. However, the board has no

'authority to regulate the content of spokén ‘language on Jlicensed

premises where wine and other liquors are served and where there is not

Initiative Measure" , Page 19
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a'clear and present danger of dlsorderly conduct being provoked by such

language or to restrict advert181ng of lawful prrces

Sec. 1.08. RCW 66.08.060 and 2005 ¢ 231 s 3 are each amended to reed
as follows: . ' L

——3}+)) The board ((shell—kawe)) has power -to adopt eny and all
reasonable rules as to the kind, character, and location of advertising

of liquor.

Sec. 109, RCW 66.20.010 and 2011 ¢ 119 s 213 are eacn amended to
read as-follows: | |

Upon‘applicatron in the prescribed form being made to any employee
authorized by the board to issue permits, accompanied by payment of .the
prescribed fee, and upon the employee  being saﬁisfied that the
applicant‘should be granted a permit under this title, the employee

((ehe%%))'must issue to the applicant nnder‘such-regulations and at

such fee as may be prescribed by the. board a permit of the class

applled for, as follows:

(1) Where the appllcatlon is for a. spec1al permlt by a phySlClan or

dentist, or by any person in. charge of an institution regularly

conducted as a hospital or sanltorlum for the care of persons in 111

health, or as a home devoted exclus;vely to the care of aged people, a'

special llquor purchase permlt, except that the governor may waive the

requlrement for a special llquor purchase permlt under this subsectlon,

A”pursuant to an order lssued under. RCW 43.06. 220(2)

{2) Where the appllcatlon is for a special permit: by a personf

engaged within the state in mechanical or manufacturing business or in

y . ' ' oy
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scientific pursuits requiring alcohol for wuse therein, or by any
private individual, a special permit to purchase alcochol for the

purpose named in the permit, except that the governer may wailve the

- requirement for a special liquor purchase permit under this subsection

pursuant to an order issued under RCW 43.06.220(2);

(3) Where the application is for a special permit to consume liquor
at " a banquet, at a specified date and place, a special permit to
purchase llquor for consumptlon at such banquet, to such applicants as

may be fixed by the board;

(4) Where the application is for a special permit to consume llquor

on the premises of a ‘business not llcensed under this tltle, a special.

permit to purchase liquor. for consumption thereon for such periods of
time and to such applicants as may be fixed by the boaxrd;

(5) Whére the application is for a special permit'by a manufaeturer
toh import er purchase within the state alcohol, malt, and other
materlals containing alcohol to be used in the manufacture of llquor,
or other products, a special permit;

(6) Where the application is for a special permit by a person

operating a drug store to purchase liquor at retail prices only, to be

thereafterfsold_by'such person on the prescriptioh of a physician, a

special liquor,purchase‘permit, except that the governor may waive the

requirement for a special 1iquor purchase permit under this subsection

pursuant to an order issued under RCW 43.06,220(2); _
“(7) Where the appllcatlon is for a special permlt by an authorlzed

representatlve of 'a military installation operated by or for any of ‘the

- armed forces within the geographical  boundaries of the state "of

Washington, a‘.epecial ‘permit to purchasef liquor for use on such
military installation ( at~pféees—%e~be—ééxedwby~the—beafd

(8) Where the appllcatlon is for a specmal permit by a ‘vendor that

manufactures or sells 'a product which cannot be. effectlvely presented

to potentlal buyers = without serving it with liduor or by a

Initiative Measure , Page 21
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manufacturer, importer, or distributor, or representative thereof, to

serve liquozr wrthout charge to delegates and guests at a convention of

a trade assoclation’ composed of llcensees of the board, when the sald

liquor is served in a hospitality room or from a booth in a board—
approved suppllers' display room at the convention, and when the llquor
'so served is for consumptlon in the said hospitality. room oxr dlsplay
room durlng-the conventlon, anything in this title ((66—REHW)) to the
contrary notwithstanding. Any such spirituods liquor ((shadd)) must be

purchased from ((the—board—er—a—spis

& Iheaeae | ERE I oo
= p~y =7 Ty VeTTEY E o=y

H-eensee)) a spirits~retailer or distributor, and any such ((beer—and

wine—shatt-be)) liquor is subject to the taxes imposed by RCW 66.24.290
and 66.24.210;

(9) -Where the application .is for' a special permit by a
manufacturer, importer, ozr distributor,vor representative thekeof, to
donate liquor for a reception, breakfast, luncheon, or dinner for
delegates and guests at a convention of a trade association composed of
licensees of the board, when the liquor so donated is for consumption
at ‘the said receptlon, breakfast, luncheon, or. dinner during the
conventioh, anythlng in this title ((66—RCHW)) to the contrary
notwrthstandlng Any such spirituous liquor ((eha}&)) must be purchaeed

from ((4“‘1"\ I eyaed] o cr g o 4= o oo PR IR KT
cac—eoua ot rey—oCCT ot

spirits retailer or distributor, and any such ((beer—and—wine—shalld

- be)) liqﬁor is subject to the taxes imposed by RCW 66.24.290 and
66.24.210; | o

(10) Where the application is for a 'special permit Dby a
manufacturer, importer, or distributor, or representative'thereof, to
donate and/or serve llquor without charge to delegates and guests at an

international trade falr, show, or exposition held under the ausplces

of a federal, »state, or local governmental entity or- organized and

) promoted by a nonproflt organlzatlon, anything in this title ((&66~REW))

" to the contrary notwithstandlng Any such splrltuous llquor ((shadd) )

S | o ,
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quor splrlts retailer. or

-

must - be . purchased from ((%he~4aaafd)) a 1

distributor, and any such ((beer—or—wine—shatl-—be)) liquor is -subiject

to the taxes imposed by RCW 66.24129O‘and 66.24.210'
(ll) Where the appllcatlon is for an annual special permit by a
person operating a' bed and breakfast . lodglng facility to donate or

serve Wine or beer without charge to overnight guests of the facility

1f the wine or beer is for consumption on the premlses of the fa01llty

"Bed and breakfast lodging facility," as used in thls-subsectlon, means

a facility offerlng from one to eight lodging units and breakfast to

travelers and guests.

Sec. 110 RCW 66 20 160 and 2005 c 151 s 8 are each amended to read

‘as follows

((Words—and—phzases)) As used in RCH 66.20.160 ((€e)) through

Yol vy SR A
TR O

‘"iicensee" means the holder of a retail liquor license issued by

‘the board,‘and'inoludes any employee or agent of the licensee.
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Sec., 111, RCW 66.24.310 and 2011 c 119 5 301 are each amended to

.read as follOWS"

(1)(a),Except as provided in (b) of this subsection,_no-person.

((eha%%)f may canvass for,;solioit, receive, or take orders for the

purchase or sale of liquor, nor contact any licensees of the board in

! ] ] ': ' N N ' . .
goodwill  activities, unless ({(suvch—persopn—shall—DP the-—aecredi-tead
rareo.aend.ade A o e e e o £y SIS qoamde d e Yo A S A e v gade d o e
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pfeé&@aiu—beef—we%-wiﬁer-aﬁé——ﬁhallwwhave)) the person is the

representative of a licensee or certificate holder authorized by thls

title to sell llquor for resale in the state and has applled for and

received a representative's license.

(b) (a) of this subsection ((shail)) does not apply to: (i) Drivers
who deliver spirits, bgerL or wine; or (ii).dbmestic wineries‘or their
employees. o

(27 Every representative's llcense issued under this tltle ( (shadd
be)) 1s subject to all conditions and restrictions imposed by fhis

title or by the rules and regulations of the board; the board, for the

‘purpose of maintaining an orderly market, may llmlt the number of

~representative's licenses issued for representation of specific classes

of eligible employers.
(3) Every application for a representative's license must be
approved by a-holder of a certificate of approval ((dssued—pursvant—te

inYalyy SIS N, e Ay NA CEN A AR
T 1) [~ S = vy APV At

A v N = v

1.8
o

86)), a licensed beer distributor, a licensed
domestic brewer, a licensed beer importer, a licensed microbrewer, a

licensed domestic winery, a licensed wine importer, a licensed wine

distributor, or by a distiller, manufacturer, importer, or distributor

of ((&p&f&&ﬁ@é&—%&g&éﬁ))~sgirits, or of foreign-produced beer or winé,

- as required _by the rules and regulations of the board ((shetd

feqa&fe)). ‘ .
" {4) The fee for a representatlve S llcense ( (shedd—be)) iﬁ twenty-

five dollars per year.
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Sec. 112. RCW 66.24.380 and 2005 ¢ 151 s 10 are each amended to

read as follows:

There (({shall—be)) 1is a retailer's license to be designated as a

special occasion license to be issued to a not-for-profit society or

organization to sell spirits, beer, and wine by the individual serving

for on-premises consumption at a specified event, such as at picnics or

other special occasions, at a specified - date and place; fee sixty

dollars per day.
(1) The.not—fdrﬁﬁrofit soclety or organization is limited to sales
of no more than twelve calendar days per year. For the purposes of this

subsection, - special occasion licensees that are. "agricultural area

fairs" or "agricultural county, district, and area fairs," as defined

by RCW 15.76.120, that receive a special occasion license ‘may, once per
calendar year, count as one event fairs that last nmltiple'days, 50
long as alcohol sales are at sét dates, times, and lécatiéns, and the
board receives prior‘notificaﬁion of.the dates, times, and locations.
The special occasion license applicant will.paynthe'sixty,dollars per
day for this event. . |
~(2) The licensee may‘sell spirits, beer, qnd/or wine in original,
unopened ‘containers for off-premisesv consumptipn if permission vis

obtained.from the board prioi to the event.
(3) Sale; SerVice, and. consumption of spirits, beer, and wine 1s to

be conflned ‘to spec;fled premlses or designated areas only

(4) ((Spé%é%&e&&ij Liquor sold under this speCLal occasion llcense :

must be purchased ((é%w&f@%&%e—%éﬁﬂeﬁ—ﬁ%efe~€%4€%m%%aGE*%&Q&@E%%@@E&

W&%h@ﬂ%——é&%&@&&%——&%—~fe%a%%WMﬁf%ee&——fH%EEﬂ%H%ﬁ~ﬂ&}§-%&&e& from a

licensee of the board - . : T
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(5) Any violation of this section is a class 1 civil.infrectioh
having a maximum penalty of two hundred fifty dollars as prov1ded for

in chapter 7. 80 RCW.

Sec; 113. RCW 66.28.030 and 2004 ¢ 160 s 10 are each amended to

read as follows:

Every domestic distillery, brewery; and .microbrewery, domestic

winery, certificate of approval holder, licensed liquor importer,

- licensed wine  importer, ‘and licensed beer importer ((sheaki—be)) is

responsible for the conduct of any licensed spirits, beer, or wine

distributor in selling, or contracting to sell, to retail licensees,

spirits, beer, or wine manufactured by such domestic distillery,
brewery, microbrewery, domestic winery, manufacturex~ holding : a
certificate of approval, sold by an‘aﬁthorized representative holding a
certificate of approval, or imported by such liquor, beer, or wine
imporﬁer Where the board finds that any licensed spirits, beer/ or
wine distributor has violated any of the prov1510ns of this title or of
the.regulatlons of the board in selling or contractlng to sell spirits,
beer, or wine to retail licensees, the board may, in addition to any
punishment - inflicted or imposed upon.‘such_ distributor,. prohibit the
sale of the'brandAOr brands of spirits, beer, or wine involved in such

violation to any or all retail licensees within the trade territory

usually served by such distributor for such period of time as the board

-may fix, dirrespective loﬁ whether the distiller manufacturing such

spirits or the liquor importer importing such - spirits, brewer

" manufacturing such beer or the beer importer importing such beer, or

the domestic winery manufacturing such wine = or the wine importer

importing such wine or the certificate of approval holder manufacturing

such spirits, beer, or wine or acting as authorized representative

actually participated in such violation.

a4 .. o
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Sec. 114. RCW 66.24§540 and 1999 ¢ 129 s 1 are each emended to read
as follows: : ' .

lill There'((ehall—be)) is a retailer's license to be designated as a
motel'license The motel license may be issued to a motel regardless of -
whether it "holds any other class of llcense under this title. No
llcense may be issued to a motel offerlng rooms to its guests on an |
houtly'baSis The license authorizes the llcensee to:

({4+)) igi_ Sell at retail, in locked honor bars, spirits in
individual bottles not té exceed flfty mllllllters, beer in individual
cans or bottles not to exceed twelve ounces, and wine in individual
bottles not to exceed one hundred eighty- seven milliliters, to
registered guests of.the motel for consum@tion in guest rooms.
| ((4a))) (i) Each honor bar must elso contain snack foods. No more
than one-half of the guest rooms may have honor bars.

((4B%)) (ii) All spirits. to be sold under the license must be

‘purchased from a spirits retailer or a spirits distributor licensee of

" ‘the board.

((+e+)) (iii) The licensee.((shall)) must require proof of age from
.the guest rentlng a guest room and requesting the use of an honor bar.
The guest'((shall)) must. also execute an affidavit verlfylng that no
one under twenty—one years of age ( (shatit—hawe)) hgg_ access to the
spirits, beer, and wine in the honor bar. ‘

((423-7)  (b) Provide without additional c¢harge, to overnight guests

. of the motel, spirits, beer, and wine by the individual serving for on-

premises consumption at a ‘specified regular date, time, and place as
may be tixed by the board. Self-service.by attendees is prohibited All
spirite, beef, and wine seerce nust be done by an alcohol server as
defined in RCW 66.20.300 and comply w1th RCW 66.20. 310

(2) The annual fee for a motel license is five hundred dollars.

y o ' ) . ! N ' :
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'(3) For the purposes of this section, "motel" ((as et

L W]
LT

seetion)) means a transient accommodation licensed under chapter 70.62
RCH. | |

Sec. 115.° RCW 66.24.590 and 2011 c¢ 119 s 403 are each amended to
read as follows: ' -

(1) There ((shald-be)) is a retailer's license to be designated és
a hotel license. No license méy be 1ssued to a hotel offering roomé to

its guests on an hourly basis. Food service provided for room service,

banquets or conferences, or restaurant operation under this license

((shadd)) must meet the requirements of :ules adopted by the board.

(2) The hotel license apthorizes the licensee to:

‘(a) Sell spiritdous liquoxr, beer, and wine, by the individual
glass, at retail, for consumptionv on the. premises, including mixed
‘drinks and cocktails compounded and mixed on the premises;

(b) Sell, at retail, from lockedthnor bars, in individual units,
spirits not to exceed fifty milliliters, béer in individual units not
to exceed twelve ounces, and wine in individual.bottles‘not'to exceed
three huﬁdréd. eightnyive milliliters, to registered guesis of the
‘hotel for consumption ;n guest rooms. The licensee ((shaidd)) @EEE
require proof of age from the guest renting a guest room and réqueéting
the use of an honor bax. The guest l((fﬁﬁ}}iy) must also execute an
‘affidavit verifying that no one under-twenty—oné ?ears of age ({shall))
will have access to the spirits, beer, and wine in the honor bar;

(¢) Provide "without additional charge; to overnight guests,
spirits, 'beei, and wine by the individﬁal sefving for on-premises
cdnsumption.:at a épecified. regular date, timg, -and place as may be

fiked‘by the board. Self-service by attendees is prohibited;

|
B
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(d) Sell beer, including strong beer, wine, or spirits, in the.

manufacturer's sealed container or by the individual drink to guests

through room service, or through. service to ‘occupants of private

residential units which are part of the buildings or 'complex of

buildings that rnclude the hotel;
(e) Sell beer, including strong’ beer, spirits, -or wine, in the

manufacturer's sealed contalner at retall sales locations within the

hotel premises;

(£) Sell beer to a purchaser in a sanitary container brought to the

premises by the purchaser .or furnished by the licensee and filled at
the tap in the restaurant area by the licensee at the time of sale;-

(g) Sell for on or off-premises consumption, iheluding through room

service and service to occupants of private residential units managed

by the hotel, wine carrying a label exclusive to the hotel license

holder;

(h) Place .in guest rooms at check-in, a complimentary bottle of

I Ee) Aaaadasddamer o
> 7 Eop S A i v =)

ooy 4
p

g r—wine)) ligquor in a manufacturer-

EOFE
sealed container, and make a reference to this service in promotional

material.

(3) If all or ahy facilities for alcoholic beverage service and “the .

preparation,‘cooking, and serxrving of food are operated under contract

or joint venture agreement, the operator may hold a license separate
. from the:license held by the operator of the hotel. Food and beverage
inventory used in separate licensed-operations at the hotel may not be

shared and ((sheltl)) must be separately owned and stored by the

- separate licensees.

(4) All splrlts to be sold under this license must be purchased

from a splrlts retaller or splrlts dlstrlbutor licensee of the board.

(5)-All on- premlse alcoholic beverage servrce must be done by an

alcohol server as defined in RCW 66.20. 300 and must comply ‘with RCW
. 66.20.310.
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(6) (a) The hotel license allows the licensee to remove .from the

liquor stocks at the licensed premises;”liquor for sale and service at

event locations at a specified date and place not currently licensed by

the board. If the event is open to the public, it must be sponsored by
a SOciety or organization as defined by,RCW|66L24.37S. If attendance at

~the event is limited to members or invited guests. of the sponsoring

- individual, society,vor organization, the requirement that the éponsor

must be a ‘society or organization as defined by RCW 66.24.375 is
waived. . .
(b) The holder of this license ((sha¥k)) must, if requested by the

board( notify the board or. its designee of the date, time, place, and

location of any event. Upon request, the licensee ((shat¥)) must

provide to the board all necessary or requested information concerning

. the society or organization that will be holding the function at which

the endorsed. license will be utilized.

(c) Licensees may cater events on a domestic winery, brewery, or

distillefy premises.
(7) The holder of this license or its manager mdy furnish spirits,
beer, or wine to the licensee's employees who are-twénty—one years of

age or older free of charge as may be required for use in connection

with instruction on spirits, beer, and wine. The instruction may

" include " the hiétory, nature, wvalues, and characteristics of spirits,

beer, or wine, the use of wine lists, and the methods of presenting,

‘serving, storing, and handling spirits, beer, or wine. The licensee

must use the ((beer—or—wine)) liquor it obtains under its license for
the sampling as part of the instructibnt The instrgctioh must be given

on the premises of the licensee.

(8) 'Minors may be . allowed in all areas of the hotel where

((akeokolk)) liduor may be cdnsumed{ however, the consumption must be

incidental to the primary use of the area. These areas include, but are

. not limited to, tennis courts,jhotel lobbies, and swimming pool areas.

3
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. If an area is not a mixed use area, and is primarily used for alcohol
service, the area must be designated and. restricted to access by

((mimers)) persons of lawful age to purchasé liguor.

(9) The annual fee for this license is two thousand dollars.

(10) As used .in this section, "hotel," "spirits," "beer," and

"wine" have the meanings defined in RCW 66.24.410 and 66.04.010.

Sec. 116. RCW 66.28.040 and 2011 c 186 s 4, 2011 ¢ 119 s 207, and

2011 ¢ 62 s 4 are each reenacted and amended to read as follows:

Except as permitted by the board under RCW 66.20.010, no domestic

brewery, microbreWery, | distributor, distiller, domestic winery,

importer, rectifier,. .certificate of approval holder, or other

manufacturer of liquor ((shadk)) may, within “the state of Washington, .

give to any person any liquor; but nothing in this sectiqn nor in RCW
66.28.,305 prevents a. domestic brewery, wmicrobrewery, ' distributor,
domestic winery, distiller; certificate of approvél hoider, of importer
from furhishing samples of beer, wine,  or spirituous liquor to
authorized licensees for the purpose of negotiating a sale, in

accordance with regulations adopted by the liquor control board,

provided that the samples are subject to taxes imposed by RCW 66.24.290

control-board)); nothing in this section’ ((shald)) prevéntg a domestic
‘brewery, microbrewery, domestic winery, distillery, certificate of

approval :holder, “or distributor Ffrom furnishing béer, wine, or

spirituous liquor - for instructional ' purposes under RCW 66.28.150; -

nothing in this section ((shall)) prevents - a domestic winery,

certificate of approval holder, of distributor «from furnishing wine

withoutfcharge, subject'to the taxes imposed by RCW 66;24.210, to a
} . S : : b
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not-for-profit group organized and operated solely for the'purpOSe of
enology or the study of.viticulture‘which has been iﬁ.existende for at
least six months and that uses wine so furnishéd"solely for such
 educational purposes or a  domestic winery, or an out-of-state
certificaté of appiéval holder, from furnishing wine Withéut charge or
a démeétic b;ewery, or an out-of-state certificate.of approval hoider,

from furnishing beer without charge, subjéct to the taxes imposed by

CRCW 66.24.210 or 66.24.290, or a domestic distiller licensed under RCW

66.24.140 6r an accredited representative of a distiller, manufacturer,
importer,  or distributor of spirituous :liquor licensed undei RCW
66.24.310, from furnishing spirits without  charge, to a nonprofit
charitable corporation or aésgciation exempt from taxatioh ﬁnder
((seé%%eﬁ)) 26 U.S.C. Sec. 501(c)(3) or (6) of the internal revenﬁe

code of 1986 ( (42656 eerBotter4t3—or—t63)) for use consistent

with the purpose or purposes entitling it to such exemption; nothing in

this section ((skhadk)) prevents a domestic brewery or microbiewery from

serving beer without charge, on the brewery premises; nothing in this

section ((sha%%))'pfeventi donations of wine for the purposes of RCW

66.12.180; nothing in this section ((skedd)) prevents a domestic winery .

. from serving'wine'without charge, on the winery premises; nothing in
thisvsection ((sha¥%)) prevents a craft distillery from Sérving spirité
Without charge, on the d%stillery premises_subject to RCW 66.240145;
nothing in this section prohibits spirité-sampling under chapter 186,
Laws of 20171, énd_nothing in this section ((shadk)) prevents a winery
or'microbrewery from éerving samples at a farmers market under section
.l,'chapte: 62, Laws of 20115 “

‘Sec. 117. RCW.66.28.060 and 2008 ¢ 94 s 7 are each amended to read

as follows: . . _
Every diétillery licensed under . this ‘title ((Sha%%d)‘ must  make
.ménthly reports to‘the board pursuant to the regulations. ((Ne—such

v - . _ o ' R
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Sec. 118. RCW 66.28.070 and 2006 ¢ 302 s 8 are each_amendéd to read
as follows:

(1) Except as provided in subsection (2) of this section, it
((shaltd—be)) is unlawful for any retail spirits, beer, or wine licensee

to purchase spirits, beer, or wine, except from a duly licensed

~distributor, domestic winery, domestic brewer, or certificate of

capproval holder with a direct shipment endorsement ( (+—or—the-board)).

T

(2) (a) A spirits, beer, or wine retailer ((%éeeﬁseef) may purchase

spirits, beer, or wine:

(1) From a goverhment agency ((whiek)) that has lawfully seized

((beex F—pripe—=£reom) ) liquor possessed by a licensed ((bees))

distributor or ((wiae)) retailer((+—ox))

(i1). From a board-authorized - ( (zetailer)) manufacturer or

certificate holder authorized by this title to act as a distributor of

liquor ( (v—e=)) ;

(1ii) From a licensed retaller which has discontinued business if

the distributor has refused to accept spirits, beer, or wine from that

retailer for return and refund( (+~—Beer—and-wine));

(iv) From a retailer whose license or license endorsement permits

resale to a retaller of wine and/or spirits for consumptioh, on the

premises, 1f the purchasing retailer is authorized to sell such wine

and/or spirits.

(b) Goods purchased undér this subsection ((shalk)) (2) must meet
the quality standards set by ((4#ts)) the manufacturer of the goods.

(3). Special occasion licensees holding a special occasion. license
may only purchase spirits, beer, or wine from a spirits, beer, or wine

retailer duly licensed to sell gpirits, beer, or wine for off-premises

1 . : C [}
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consumption,'((%hembeade)) or from a duly licensed spirits, beer, or

wine distributor.

Sec. 119. RCW 66.28.170 and 2004 ¢ 160 s 17 are each amended .to

read as follows:

It is unlawful for a manufacturer of spirits, wine, or malt

beverages holding a certificate of approval ((d:ssued—under—RCW

6-6-r 24270 P 66-—24-—206)) or the =~ manufacturer's authorized

representative, a ‘distillery, brewery, or a domestic winery to

discriminate in price in selling to any purchaser for resale in the

state of Washington. Price differentials for sales of spirits or wine

based upon  competitive conditions, costs of servicing a purchaser's

account, efficiencies in handling goods, or other bona fide business

factors, to the extent the differentials are not unlawful under trade

regulation laws applicable to goods of all kinds, do not violate this

section.

NEW SECTION. Sec. 120. A new section is added to‘chapter 66.28 RCW
to read as foliows: o ' '

(1) No price for spirits sold in'the state by a distributor or
other licensee acting as é-distributor pursuant-ﬁo this title may be
below acquisition cost unless the.item sold below acquisition cost.has
been stocked by'the seller for a period of at least six months. The
seller may not restock the item for a period of one'year following the

first effective date of such below cost price.

(2) Spilrits sold to retailers for resale for consumption on or off

the licensed premises -may ‘be delivered to the retailer's licensed

prémises,' to a location specified' by thé retailer and approved' for

deliveries by the board, or to a carrier engaged by either party to the

transaction. ]

3
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(3) In selling 'spirits to another retailer, to the extent
consietent with the purposes of this act, a spirits retail licensee
- must comply with all provisions of .and regulations under this title
apﬁlicable to wholesale distributors selling spirite to retailers.

(4) A distiller‘holding a license or certificate of complience‘as'a
distiller under this title may act as distributor in the state of
spirits of ltS own productlon or of forelgn produced spirits it is
entitled to 1mport The distiller nmust, to the extent consistent w1th
the purposes of thls_act, comply with all prov1srons of and regulatlons
under this title applicable to wholesale distributors selling spirits
to retailers. | ‘ ' , . '

‘(5) With respect to any alleged v1olatlon of thls title by sale of
spirits at a discounted price, all defenses under. appllcable trade
regulatlon laws are avallable, including without limitation good faith
meeting of a competitor's lawful price and absence of harm to
‘competition. | | ‘

(6) Notwithstandingvany other provisicn of law, no licensee may
impcrt, purchase, distribute, or accept delivery of any wine that is
produced outsrde of the’ Unlted States or any dlstllled spirits w1thout

the wrltten consent of the brand owner or its authorlzed agent

Sec. 121.~RCW 66:28,180 and 2009 c 5b6 5 10 are each emended to
read as follows:

(1) Beer and/or wine distributqrs.

(a) Every beer ((er—wéﬁe))_distributor_((eh&%%)) must maintain at
" its liquor-licensed location a price list showing the wholesale prices
at which any and all brands of beexr ((eﬁd—wéﬁe))Asold by [ (sdek—beex
andlor—win )) the dlstrlbutor ((ehe%%mbe)) érg'sold to reteilers within
the state.

(b)) Each price list ((shatd)) must set forth:
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(1) AllL brande, types, packages,‘and containers of beer ((@%“Wéﬁe))‘ 

offered for sale by ((sueh-becr—andfor—wine)) the distributor; aﬁd.
(ii) The wholesale prices thereof to retail llcensees, including

allowances, if any, for returned empty containers.

(c) 'No beer ((aad/ur wiae) ) dlstrlbutor may sell or offer to sell

any package or container of beer ((ez—wine)) to any retail licensee at

_ a- prlce dlfferlng from the price for, such package or contalner as shown

in the price l;st, according to rules adopted by the board.

(d) Quantity discounts of sales.prices of beer are prohibited. No

distributor's sale price of. beer may be below the distributor's

acquisition cost.

(e) Dlstrlbutor rices below acquisition cost on a "close out" 1tem
P

( (shadd-be) ) EEE allowed if the item to be discontinued has been listed
for a period of at least eix months, and upon the further condition
that the distributor who offers such a close-out price ((shadd)) may
not restock the item for a period of one year following the first

effectlve date of such close-out price.

(f) Any beer { (endt = wine) ) distributor . ( (er—emplovec—autheorized
. 't./ .

by—%%@w%%f%ﬁ%b&%&?ﬁ%ﬁ&@yef)) ﬁay'sell beer ((aﬁd%&e—wéﬁe)) at the

distributor's listed prices to any annual or special occasion retail -

licensee upon'presentation~to the'distributor ( (e—emplteyee)). at the

time of purchase or delivery of an original or facsimile license or a

special permlt issued by the board to such llcensee

(g) Every annual or special .occa31on retail licensee, upon

purchasing any beer ( (anditer win ) from_a dlstrlbutor, ( (shett)) must

premises, and the llcensee K(sha%%)) may noﬁ thereafter permit .such

beer to_. be dlsposed of in any manner except as cauthorized by the‘

lloense

(h)» Beer ((eﬁe—%éﬁey) sold as provided 1n‘thls sectlon ((s%a%%))

.must be dellvered by the dlstrlbutor or an authorlzed employee elther
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to tbe retailer's licensed premises or directly to the retailer at the
distributor's licensed premisés; When é ((éemé&e%%—wiﬁe%Yr))‘brewery,
nmicrobrewery, or certificate of apprbval holder with a “direct shipping

endorsement is actlng as a dlstrlbutor of beer of 1ts own production, a

licensed retaller may contract with a' common carrier to obtaln. the

((preduet)) beer directly from the ((domestie w1nury,)) bxewery,
‘microbrewery, or certlflcate of approval holder with a direct shlpplng
-endorsement. A d;strlbutor S prices to retail licensees ((sha%%)) for

beer must be the same at both such places of dellvery Wlne sold to

_retallers must be dellvered to the retailer's licensed premlses, to a

location specified by’ the retaller ‘and approved for deliveries by the

board, or to a carrier engaged by either party to the transaction.

(2) Beer ((aﬁémwéﬁe))'suppliers' contracts and memoranda.
(a)l Every domestic brewery, microbrewery, ( (deomestie—wineryr) )
certlflcate of approval holder, and beer and/or wine importer offering

beer’ ((aﬁé%efmwéﬁe)) for sale to distributors within the state and any

‘beer ((&ﬁd%éﬁ*ww%ﬁe)) distributor \who sells to other beer ( (ardton
whne) ) distributors ((shall)) must maintain at its liquor-licensed
location a beer pride list and a copy of every written contract and a
memorandum of every oral agreement'which sﬁch brewery ((ef—wiﬁefy)) may

have with any’ beer { {(ep—wine)) distributor for the supply of beer,

whiéh contracts ox memoranda ( (shadd)) must contaln

(1) 'Ali advertising, §ales and trade allowances)‘ and incentive
programs; and . | . |

(iij' All commissions, bonuses or gifts, and any and all other
discounts or allowances. | ‘
. Kb) Whenever changed br modified, such revised contracts or
~'memoranda ( (shald)) ggég' also be maintained .at its iiquor ‘iicensed

location.

2
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(¢) Each price list'((ehe%})) nmust set -forth all‘brands, types,

packages,.and containers of beer ((ex—wine)) offered for sale by such

LYCIR N 3.
ST TOWTTY E S 2

( (TEeensed—brewery nery) ) supplier.

'(d). Prices of a . domestic brewery, microbrewery, ((demeeé%e

'wéeeryT)) or certificate of approval holder ((ehai%)) for beer must be

unifeorm prices to all distributors or’ retallers on a statewide basrs

less bona fide allowances for frelght‘dlfferentlals. Quantity-discounts

. of suppliers' prices for béer are prohibited. No price ((skai®)) may be

below the supplier's acquisition((#)) or production cost.

(e) A domestic brewery, microbrewery, ( (domestie—irin Br) )
certificate of approval holder, ((beer—er—wine)) importer, or ((beeewer
wime)) distributor acting as a supplier to another distributor must
file ((er—edstributeor appointment)) with ‘the board a 1list of all

. distributor licensees of the board to whioh it sells or offers to sell

beer.

(f) No domestic brewery, mlcrobrewery, ( (domestite—wineryr)) oI

certlflcate of approval holder may sell or offer to sell any package or

container of beer ((ex—wine)) to any distributor at a price dlfferlng

from the price list for such package or cohtainer as shown 'in the prlce

list of the domestic brewery, microbrewery, ((dem stiewinery . or

certificate of approval holder and theﬁ in effect, according to rules

adopted. by the board

{3) In selllng wine to another retaller, to the extent consistent with

the purposes of this act, a grocery store. licensee with a reseller

endorsement must comply with all provisione of and regulations under

this . title applicable to wholesale distributors ‘selling wine to

.retailers.

(4) With respect to any alleged violation of this title by sale of

‘wine at a discounted 'price,.fail defenses under applicable trade

regulation laws are available including, without limitetion, good faith

! : . S
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meeting of a competitor's lawful price and absence of harm to

competition.

' Sec. 122, RCW 66 28 190 and 2003 c 168 s 305 are each amended to
read as follows

((REW—=66-28-040)) (1) Any other provision of this title
notwithstanding, persons licensed under ((REW—66-24-200—ac—Wine
di-stributors—and——persons—iicensed—under—REW—66-+24-250—as—heer

distributers)) this title to sell liquor for resale may sell at

wholesale nonliquor food and food ingredients on thirty-day credit

terms to persons licensed as retailers under this title, but complete

and separate'accounting'reCords ((shadd)) must be maintained on all

sales  of nonliquor food and food ingredients to enéure that such

persons are in coﬁpliance with‘((RGW—éév%%*@%Q)) this title.
(2) For the purpose of this section, '"nonliquor food and food
ingredients" includeé, without limitation, - all ‘'food and food

. ingredients for human consumption as defined in RCW 82.08.0293 as it

((estdkses) ) existed on July 1, 2OQ4.

NEW SECTION. Sec. 123. A new section is added to chapter 66.28 RCW

to read as follows:

A retailer authorized to sell wine may accept delivery of w1ne at

its licensed premises or at one orx more warehouse facilities reglstered'

- with the board, which facilities may also warehouse and distribute

nonliquor items, and from which it may deliver to its own licensed
premises and, pursuant to sales permitted by this title, to' other
licensed "retaillers, to. other registered ‘facilities, or to lawful

purchasers outside the state; such fécilities may be registéred and

utilized_ by “associations, cooperatives, or comparable groups of
retailers including at' least one retailer licensed -to sell wine. A

restaurant retailer authorized to sell spirits may accept delivery of

[ o ' . ) ’ ’ ¥
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spirits at its licensed premises or at one or more warehouse facilities

registered with the board, which facilities may also warehouse and

distribute nonliquor items, from which it may . deliver to its own

licensed premlses and, pursuant to sales permitted by this title, to

other llcensed retallers, to other reglstered facilities, or to lawful
purchaégrs outside the state; such facilities may be registered and
utilized by associations, cooperatives, or comparable groups of
retailers including at least one restaurart retaller licensed to sell

spirits. Nothing in this sectlon authorizes sales of spirits or wine by

‘a retailer holding only an on-sale privilege to another retailer.

Sec;'124, RCW 66.28.280 and 2009 ¢ 506 s 1 are each amended to read
as follows: .
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legislature ((é&f%heﬁ)) recognizes that the  historical total

prohibition on ownershlp of an interest in one tier by a person with an

ownership 1nterest in  another tler, as well as the. hlstorlcal

restriction on financial incentives and business relationships between

tiers, is unduly restrictive. The legislature finds the ( (medifieatieons

PO SN | tm AN e 506 T oo 2000 ENELY Y AIN D g o o e Tyt e d
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meodifieatdens)) provisions of RCW _ 66.28.285 through 66.28.320
appropriate for all varieties of liquor, because they do not
impermissibly interfere with ((&hk GG E—orderly—marketing—of
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advanCLng publi
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alcohol by minors and. other abusive consumption, and promoting the

efficient collection of taxes by the state

NEW SECTION. Sec. 125. A new section is added to chapter 66.04 RCW
to read as follows: A

In this title, unless the oontext'otherwise requites:»

(1)  "Retailer" except as expressly defined by RCW
66‘28.285(5) with respect to its use in RCW 6.28280 through 66.28.315,
meane the'holder of a license or permit: issued by the board authorizing
sale of liquor.to consumers for cohsumﬁtion ohvand/or off the premises.
With respect to retailler licenses,. ﬁon—sele" refers to the license
privilege of selling for oonsumption upon the licensed ptemises. |

| (2) "Spirits distributor" means a person, other than a
person who holds only a retail license,. who buys spirits from a
domestic distiller, manufacturer, suppliex,”'spirits distributor, or
spirits importer, or who. acqﬁires forelgn-produced spirits from a
source outside offthe'United'States, for the purpose of reselling the
same not in violation of this title, or who represents such distiller
- as agentol _ . | |

(3) "Spirits importer" means'a peréon who buys distilled
spirits from a distiller outsmde the state of Washlngton and lmports

such’ spirits 1nto the state for sale or export

PART II

LIQUOR GONTROL BOARD-~DISCONTINUING RETAIL SALES--TECHNICAL CHANGES

Bec. 201 RCW 43.19.19054 and 1975—'76 2nd ex.s. c 21 s 7 are each
.amended to read as follows: | o |

'The provisions of RCW 43.19.1905 ((skedk)) do not" epply to
:meterials, Suppiies,<and equipment purohased for resele to other than

public agencies by'state agencies, including .educational institutions.
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Sec. 202. RCW 66.08.020 and 1933 ex.s. ¢ 62 s 5 are each amended to

read as follows

The administration of this title((+—n

maﬁagemeHe—aﬁéweﬁpe%v%séeﬁ-e@~all—%éqae%—e%efe&f—sh&ll—be)) is vested

"in the liguor  control board,‘constituted under this title.

Sec. 203. RCW 66.08.026 and 2008 ¢ 67 8 1 are each amended to read
as followé: . . _

Administrative expenses .of the board ((shatk)) nust be appropriatedv
and paid from the liquor revolving fund. These administrative expenses
((shalk)) include, but not be limited to: The salaries and expenses of
the board and its employees, ((the—e TS
l&qeee~&%efe&~aﬁé—wafeheueeer)) legal services, pilot prOjecbs, annual

or other audlts, and other general costs of conducting the business of

the board The administrative expenses ((ehall)) do not include ((eests

£l e B T W WL Fy ~ el o e £ deon o e
ke ..L«.L\ikd. = TALA ™ jurpy ey J-J l«d— T ) J- [ \«L, (U g vy ATy v ey = L™ R

i ;. ! : J ‘ E ;- '|} ' . '] . E. '

o s s o o an o vy oy o £ o o W] ~ el 4= oy ol LT, Vo N I o aim el g an sl o o o
e LS U/ Ll CATTRITA fuwgn W w5 a5 5 [ R v L) L Ay e ) [h R o ap A ¥Y He oLh A oy A A i e vy N oy e A r/u.-\.\.A.J.uu\.«u
oy 14 cmroar AR PR el LI Tt oty ok N o o o | 4 ey e pn ey my s - VTR o anen oy
- o vy _h_l..\i\/l = e LW [ Ly v o vy .J-.J..\.iu\-l-l— ™ WL ) A LI e g g LA 3 g e vt T —\-J-\-ﬂ_\d-\.l.l.. [ g oy ot
pursrant—to—-REW—66++6~-040—anrd—66-16-04—sates—Eawr—and) ) those amounts

.distributed pursuant - to RCW 66.08.180, 66.08.190, 66.08.200, 9£

66.08.210  ((end CC.08,220)).' Agency 'eommissions' for contract liguor
stores ((shalk)) must be established by the liquor control board after
- consultation with and ,approval by the director of the offloe -of

financial management., AlL expenditufes and .payment of obligations
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‘authorized by this section are subject to the allotment fequirements of

'chapter 43.88 RCW.

RCW 66.08.030  and 2002 ¢ 119 s 2 are each amended to read
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kept—for—sate—vnder—this Hetes
—te) ) (2) Prescrlblng an off1c1al seal and off1c1al labels and
stamps and determlnlng the. manner in whlch they ((shall)) must be

attached to every. package of llquor so0ld or sealed under this-: title,

including the prescribing of different official seals or dlfferent

official labels for different classes of liquor;

R
A

( (H—providing-fer-the—payment—by—theboard—in—whole eor—in—part—of
4 D TV T v A L P T P
A e KAJ«»L‘J -l-*J'_J L.I.lcl..l.\_j\/h-) o &L -I-A-\iM B LJJ.L-LLJEI A X i gt iy -l~\ijJ.\4 v \Jllrld.. UL)[ .

s N . ] ‘l ’ ' . 2
—-+F)) (3) Prescribing forms to be used for purposes of this title

or the regulations)”'

permits and‘licenses issued under. this title, and the qualifications

for receiving a permit or license issued under this title, including a

criminal history record information check. The board‘may submit the

‘criminal history record information check to the Washington state

patrol and to the ‘identification division of the federal bureau of
investigation in order that. these agencies may Search their records for
prior arrests and convictions

filled out the forms. The board

of the individual or individuals who
{ (shatd))

of»anyvapplicant whose criminal history record information check is

must reqnire fingerprinting

submitted: to the federal bureau of inveStigation} .
( (=) lél_grescribing the fees payable in respect of permits and
licenses issued under this title for which no fees are prescribed in
| this. title, and prescribing the fees for anything done or permitted to
be done under the regulations;
((Hek)) (5) P
may be kept on hand by the holder of a special permit for the purposes
( (shalt

and providing for the inspection’ of the

'named in the permit,
be))

regulatlng the manner in which the same
ig kept and disposed of,

same at any time at the:instance of the board;

Initiative Measure ‘ , Page 44
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{( (=) (6) Regulating_the sale of liquor kept by the holders of'

licenses which entitle the holder'tO'purchase and keep liquor for sale;

((4m-)) (7) Prescribing the records of purchases or sales of liquor

kept by the holders of licenses, and the reports to be made thereon to.

the board, and providing for lnspectlon of the records 50 kept;

((+m-)) (8) Prescribing the kinds and quantltles of liguor for
which a prescription may be given) and the number of 'prescriptions
which may be given to the same patient within a stated period;

{ (b)) lgL_grescribing the manner of giving and‘éerviﬁg notices
required by this tltle or the regulations, where not otherwise provided
for in this title;

((+@+)) (10) (10) Regulating prem;ses ln which llquor is kept for export
from the state, or from which liquox ls-exported, prescrlblng the books
anddrecords to be kept therein.and the reports to be made thereon to
the board, and providing for the inspection of the premises and the
books, records and the lidﬁorlso kept; | .

(Her) ) (il) Preecribing " the conditions = and qualificatioﬁs
requisite for the obtaining of club llcenses and the books and records
to be kept and the returns to be made by olubs, prescrlblng the manner
of licensing clubs 1n any munrcrpallty or. other locallty, and prov1dlng
for the inspection of clubs;

( (4=+)) (12) Prescribing the conditions, accoﬁmodations# and

qualifications requisite for the obtaining of licenses to sell beer

((end)), wines, and spirits, and regulating. the sale of beer ((and)),

wines, and spirits thereunder;

( (=) (13) Spec1fy1ng "and regulatlng the time and periods when,

and the manner, methods and means by which manufacturers ( (shaldt)) must

deliver ligquor within the state; and the tlme and periods when, and'ther.

‘manner, methods and means by which liquor may lawfully be conveyed or

carried within the state; S : '
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((4£¥)) (14) Providing for the making of returns by brewers of

their sales. of beér shipped within the. state, or from the state,

showing the gross amount of such sales and providing for the inspection

of brewers' books -and records} and. for the checking of the accuracy of
any such returns; ' | ‘ , | o

{ (1)) (15) Provrdlng for the - making of returns by the wholesalers
of beer whose breweries are located beyond the boundaries of the. state;

(0#%%)) (16) Providing for the making of returns Dby any other

liquor manufacturers, showing the gross amount of liquor produced or.
purchased, the amount sold within and exported from the state, and to

whom so sold or exported, and prouiding for the - inspection of the

~ premises of any such liquor manufactiurers, their books and records, and

for the checking of any such return;

((%w%)) - (17) (17) Providing for the giving of fidelity bonds by any or

all of the employees of the board((-%¥€%€9&97~¥hat)). However, the
premiums therefor ((shall)) must be paid by the board, ,‘. ' '
. ((4F)) (18) Providing for the shipment ((by—mail-—or

L NI,
THOIOoTT

‘earréer)) of liguor to any person holding a permlt and reSlding in any -

unit which has, by election pursuant to this title, prohlbited the sale

of liquor therein;

((453)) © (19) Prescribing ‘methods of manufacture,"conditions'-of'

sanitation, standards of-ingredients, quality and identity of alcoholic
~ beverages manufactured, sold, bottled, or handled by licensees and the

board; and conducting from time to: time, in the interest of the public

health and general welfare, SCientific studies and research relatingfto ;

alcoholic beverages and the use and effect thereof,

((+e+)) (20) Seizing, confiscating and destroying all alcoholic

i‘beverages manufactured, sold or offered for sale within this state'

-which do not conform in all respects to the standards prescribed by

this tltle or the regulations of the board((——%ﬁ%&%%@%%r)). However,

nothlng herein contained ((shatk)) may be construed'as_authorizing the

Initiative Measure , Page 46
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liquor board to prescribe, alter, limit or in any way change the

present law as to .the quantity or percentage of alcohol used in the

. manufacturing of wine or other alcoholic beverages.

Sec. 205. RCW 66 24 . 145 and 2010 ¢ 290 s 2 are each amended to read

as follows

(1) Any craft dlstlllery may sell splrlts of its own production for

consumption off the premises, up . to two llters per person per day.

oy s 4 e o NN o
TALIRA A 1) = ~ pi iy o

y—the—board-)) A craft

distillery selling splrits under“this subsectlion must comply with the

eyl o
o T

appllcable laws and rules relatlng to retailers.

{2) Any craft- dlstlllery may contract distill spirits for, and sell

“contract dlstllled spirits to, holders of distillers' or manufacturers'

licenses, including licenses issued under RCW 66.24.520, or for export.

v(3f Any craft.distillery licensed under thia section may provide,
free of charge, ohe—half ounce or lesé‘samples of spirits of its own
production. to persons on the premises of the distillery. The maximum
total per person pei day‘is two ounces. Every person who participatés
in any manner in the service of samples must obtain a class 12 alcohol
server permit. ((Spéf%%seﬁﬁeé—éefuﬁamp%es~ﬁﬂs%~%@«{%&%%ﬁeed~é%am—%ha
boazd) ) | | o |

(4) The board ((shadk)) must adopt rules to implemént the alcohol
serverlpermit.requirement,and may adopt additional rules ﬁo,implement
this section. o

(5) Distilling .is an agricultural practice.

NEW SECTION. Sec. 206. A new section ‘is added to’ chapter 66.24 RCW

to read as follows:

Any distiller llcensed under thls tltle may act as a retailer

and/or dlstrlbutor to retailers selling for consumption on or Ooff the

Iniﬁiative,Measure -, Page 47
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licensed ©premises of spirits of its own production, and any

manufacturef, importer, or bottler of spifits holding a certificate of
'approval may act as a distributor of spirits it is entltled to 1mport
into the state under such certlflcate The board must by rule provide
.for issuance of certificates of approval to"spirits 'suppiiers. An
industry member operating' as a dlstrlbutor and/or retailer under this
section must ‘comply with the appllcable laws and  rules relatlng to

dlstrlbutors and/or retallers, except that an industry member operating

as a distributor under this section may maintain a warehouse off the

distillery premises for the distribution of spirits of its own
production to spirits retailers within the state, if the warehouse is

‘within the United States and has been approved by'the board.

Sec. 207. RCW 66. 24 160 and 1981 1st ex.s. ¢ 5.8 30 are each

amended to read as follows~

A ‘((%iqaef)) spirits importer's ‘license may be issued to any,

qualified person, firm or corporation, entitling the holder thereof to

importlinto the state any liquor'other than beer or wine; to store the

same within the state, and to sell and export,the same from the state;
fee Slx hundred dollars per -annum. Such ((%éqﬁe%)) spirits importer's
license ((shali—be)) is subject to all conditions and restrictions
imposed by this title or by the rules and regulatlons of the board, and

((sha}}~be)) is 1ssued only upon such terms- and conditions as may be

Py

5

imposed by the board ( {(Mo—tiegunor—impeorter! shati—be rqulr”d
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—e—{2}) ) Liquor manufactured in the state ((fer—sale—t
for-export)); Or ' ' '

’ law, or

extent required to control unlawful diversion of liquor from authorized

channels of distribution, require that packages of liquor transported

'Aw1th1n the state be sealed w1th ((&he)) such OfflClal seal as may be
'adopted by the board, except in the case of:

ly S

(1) ((Egwex P

qar
o3
o8
.

0]
i

{ (43—Beerr)) K2) Ligquor purchased within the state or for shipment

to a consumer within the state in accordance w1th the provisions of

((44%)) (3) Wine or beer exempted in RCW 66.12.010.

Sec. 209; RCW 66.44.120 and 2011 c 96 .s 46 are‘eaoh amended to read
as follows: | -

(1) No person other than an employee of thevboard ( (sRadlk)) méy
keep or have in his or her poesession any ofﬁicial'seal ( (preseribed) )
adopted by the board under this:title, unless the same is attached,to a

package ((Whieh~4%%}—%%%ﬁ%—?&feh&Seér%&ﬁ&%F%k“ééqﬁef—ﬁﬂaﬁﬁ%ﬂéﬁP~69&Ef&éE

Teguer—store)) in accordance with the law; nor ((skad¥)) may any . person

keep or have in his or her possession'any design in imitation of any

official seal prescribed under this title, or oalculated to deceive by -

its -resemblance thereto, or any paper upon which any design in

imitation“thereof, or caloulated to'deceive as aforesald, is Stamped,

engraved, llthographed prlnted or otherwise marked. |
'(2)(a) Except as prov1ded in (b) of'this subsection, eyery person

who willfully violates..this section ‘is gullty of a gross masdemeanor

and ((sha%%—%e)) is liable on convmctlon thereof for a first offense to

lmprlsonment in the county jail for a period of not. less than three

months nor more than six months, witHout the option of.the payment of a

fine, and for a second offense, to imprisonment in the county jail for

y . o )
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not less than six months'nor_more than three hundred sixty—four days,
without the option of the payment of a fine. |

(b) A‘third or subsequeﬁt offeﬁse is e class C feloﬁy, punisheble
~'by 1mpr1sonment in a state correctlonal facrllty for not less than one

year nor more than two years.

Sea. 210. RCW 66.44.150 and 1955 c 289 s 5 are each amended to read

as follows .

If any person in this state bﬁys alcoholic beverages from -any
person other than ((eheubeerér—a~e%aee~ééqaerfe%efeTéer-seme)) a person
authorized by the board to sell ((%hemveeheewehellwebel) alcoholic

beverages, he or she is gullty of a misdemeanor.

Sec. 211. RCW 66.44.340 and 1999 ¢ 281 s 11 are each amended toA

read as follows:
(1) Employers holding grocery store or beer and/or wine specialty éhop

licenses., exclusively are permitted to allow their employees, between

the ages of elghteen -and twenty~one years, to sell, stock, and handle .

((beee—er-w%ﬁe)) llquor in, on or about any establlshment holdlng a
g%@ee&yw~%ﬂaﬁﬁyw~€%h~4%aEE**aﬁé%6%~—%H§%w~%ﬁ%%ﬁﬁﬂ%ﬁh-&H&p ‘license
{ (enelusively+PROVIDED~That)) to sell such liquor, if:

{a) There is an adult twenty~one, years of age or older -on duty

supervising the sale of liquor at the licensed premises((+—PROVIBED,

That)); and

(b) 'In the case of spirits, there'are at least two adults twenty-

one years of age or older on duty superv131ng ‘the sale of spirits at

the licensed premlses

: '(2) Employees under twenty-one years of age may make deliveries of

beer and/or wine purohased from llcensees holdlng grocery store or beer -

and/or wine specialty shop licenses excluslvely, when delivery is made

Initiétive Measure’ . , Page 50
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to cars of customers” adjacent to such llcensed premises but only,

however, when the underage employee is accompanled by the purchaser

Sec. 212. RCW 19. 126 010 and 2003 ¢ 59 s 1 are each amended to read

as follows

(l) The legislature recognizes that'bothvsuppliere and wholesale"

distributors of malt:beverages and spirits are intereeted in the goal

of best serving the. publlc interest through the fair, . efficient, and
_competltlve dlstrlbutlon of such beverages. The legislature encourages

them to achieve this goal by:

(a)i Assuring the wholesale dlstrlbutor s freedom to manage the .

business enterprise, including the wholesale distributor's right to
independently establish its,selllng prices; and |
(b) Assuring the supplier and the publlc of service from wholesale
distributors who will devote their best competitive;.efforts and
resources to sales and distribution'of the supplier's products which
the wholesale distributor has been granted the right to sell and
 distribute. o | .
(2) Thls chapter governs the relatlonshlp between suppliers of malt

~beverages and spirits and their wholesale distributors to the full

extent consistent with the Constitution and laws of this state and of
the United States.

Sec. 213. RCW 19.126. 020 and 2009 o) 155 s 1 are each reenacted and

| amended to read as follows:
' The definitions’ in this seotlon apply throughout thlS .chapter
unless the context clearly requlres otherw1se
(1) "Agreement of dlstrlbutorshlp" means any contract, agreement,
:commerclal 'relatlonshlp, license,  association, = or any other

N arrangement, for ai deflnlte or lndeflnlte perlod, between a supplier

and dlstrlbutor
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(2) "Authorrzed representatlve" has the same meanlng ‘as "authorlzed

representatlve" as defined in RCW 66.04.010.

{(3) "Brand" ‘means any word name, group of letters,‘ symbol, or

.combination thereof, 1nclud1ng the name of the distiller or bréewer 1fA

the. distiller's or brewer's name is also a srgnlflcant part of thev

product name, adopted and used by'a supplier to identify ((&)) sp601flc

spirits or a specific malt beverage product and to distinguish .that

product from other'spirits or malt,beyerageé produced.by that supplier .

or other suppliers.

(4) "Distributor" means any person, including.but not limited to a

independent business, importing or causing to be imported into this
state, or purchasing'or,cauSing to be,porchased within this state, any
spirits or malt beverages for sale or resale to retailers licensed

under the laws. of this state, regardlesé of whether the business of

such person is conducted under the terms of any agreement with a

distiller or malt beverage manufacturer

(5) "Importer" means any dlstrlbutor importing splrlts or beer into

.this 'state for sale to retaller accounts or for sale to other

dlstrlbutors desrgnated as "subjobbers” for resale.

(6) "Malt beverage manufacturer" means every brewer, ferménter,
processor, -bottler, or packager of malt beverages located within or
outside this state, or any othér' person, whether located within or

outside this state, who enters into‘an'agreement of distributorship for

the resale of malt ‘beverages in this state With any . Wholésale-

distributor doing business in the state of Wéshington. .
(7). "BersOnﬁ means any natural person, corporation, partnership,

trust,'agency, or other entity, as well as any individual officers,

directors, or other persons in active control of the activities of. such -

entity.
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(8) "Spirits manufacturer" means eveky distiller, processor,

bottler, or packager of spirits located within or outside this state,

~or any other person, whether located within or outside this state, who

enters into an agreement of distributorship for the resale of Splrlts

in this state with any wholesale distributor dOing buSiness in the

state of Washington

(9) "Successor distributor" means any distributor who-enters into

an agreement, whether oral or written, to‘distribute‘a‘brand of spirits

or malt beverages after the supplier with whom such agreement is made

or the person from whom that.supplierAacquired the right to manufacture

or distribute the brand has terminated, canceled) or failed to renew an
agreement - of distributorship, rwhether oral or written, with another
distributor-to;distribute that same brand of spirits or malt beverages.

{ (~93-)) (le "Supplier" means any spirits or malt 'beverage

manufacturer or importer who enters into or is a, party to any agreement

of - distributorship with a wholesale distributor "Supplier" does not

. include: (a) Any ( (demestiea)) distiller licensed under RCW 66.24. 140 or -

66.24.145 and 'producing less than sixty thousand proof gallons of

spirits annually or any brewery or 1nicrobrewery ‘licensed under RCW

66.24.240 and producing less than two hundred thousand barrels of malt

liquor annually, (b) any brewer or manufacturer of _malt liquor

producing lessr than two hundred thousand barrels .of malt liquor

annually and holding a certificate of approval issued under RCW

._66.24.270- or ' {c) any authorized representative'of distillers or malt

'liquor manufacturers who holds an 'appointment from one or° more

distillers or malt liguor .manufacturers which( in . the aggregatef

produce less than two. hundred thousand barrels of malt liquor or sixty

tholusand proof gallons of spirits

((%l@+)) (11) "Terminated dlstribution rights" means distribution

rights With respect to a brand of malt beverages which are lost by a
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terminated distributor as a result of termination, Cancellatlon, or

nonrenewal of an agreement of distributorship for that brand.

((4%%+)) (12) "Termlnated dlstrlbutor" means a dlstrlbutor whose

agreement of dlstrlbutorshlp with respect to a brand of splrlts or malt

beverages, whether oral or written, has baen termlnated, canceled, or

not renewed.

Sec. 214. RCW 19.126.040 and 2009 ¢ 155 s 3 are each amended to

read as follows: ‘

Wholesale distributors are ehtitled to the.foliowing protections
which ‘are deemed ‘to be. incorporated into every agreement of
distributorship: '

' (1) Agreements 'betweenvawhOiesale distributore .and  supplilers
((ehe%%))-@ggﬁ be in wrifihg; | ) ' | _ |
(2) A supplier (Xsha%&)) mggg gi&e the wholesale distributor at

. least sixty days pfior written' notice of the supplier's intent to

cancel or otherwise terminate the -agreement, unless such termination is

based on a reason set forth in RCW 19.126.030(5) or results from a

supplier acquiring the right to manufacture or’disﬁribute a particuiar'

hrand and‘ electing-.to"'have that brand handled by a different
distributor. The notice ((eha%%)).@ggg state all the reasons for the
intended termination -or cancellation. Upon receipt. of notice, the
wholesale distributor ({shadit-have)) has sixty days_in which to rectify
any claimed deficiency. If the deficiency is rectified within this
sixtywday'period,lthe proposed termination or cancellation ie null and
void and WLthout legal effect; | |

(3) The wholesale ‘distributor may sell or transfer its busmness, or

any portion thereof,‘lncludlng the agreement, to: successors in lnterest,

unreasohably withhold or delay its approvaleef any transfer,ﬂlncludlng-

wholesaler's tights:and obligations under the teérms of the agreement,

) ' . : o - 4
Initiative Measure ' , Page 54

! . : . s v

" upon prior'approval of the transfer by the supplier. No suppller may -

AB4



if the person or persons to be substituted meet reasonable standards

imposed by the, suppller,

(4) If an agreement of dlstrlbutorshlp is term;nated ~canceled, or

not renewed for any reason other than for cause, failure to live up to

the terms and conditions of the agreement or a reason set forth in RCW
'19.126.030(5), the wholesale distributor is entitled to compensation
from the successor distributor for the laid-in cost of. inventory and:

for the fair market value of the terminated distribution rights. For

purposes of this section, termination, cancellation, or nonrenewal of a

diStiibutor's right"to distribute "a particular brand constitutes

termination, cancellation, or  nonrenewal of - an agreement of

distributorship whether ¢or not the distributor retains the right to

continue distribution of other brands for the supplier. In the case of

terminated distribution rights resulting from a Supplier acquiring the
right to manufacture or distribute a uarticular brand and electing. to

have that brand handled by a different distributor, the affected

distribution rights will ~ not transfer until such time as the

compensation to be paid to the terminated dlstrlbutor has been finally
determined by agreement ox arbltratlon, _

(5) When a termlnated dlstrlbutor is entitled to compensation under
subsectlon (4) of thls section, a successor dlstrlbutor must compensate
the terminated dlstrlbutor for the fair market value of the terminated
diStfibutor‘s rights. te distribute the brand, less any amount paid to

the terminated distributor by a supplier or -other person with respect

to the terminated distribution rights  for .the brand. If the terminated

distributor's distribution rights to a brand of spirits .or malt

beverages "are divided among two or more successor distributors, each
‘successor distributor must Compensate_the terminated distributor for

. the fair market -value of the distributiou»'rights assuned 'by that

successor - distributor, :leSS any _amount paid to -the  terminated

distributor by a supplier or other person with respect to the
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terminated.distributioﬁ rights assumed by the successor distributor. A

‘terminated distributor may not receive total compensation Under'fhis

subsectipn that exceeds the fair market wvalue of the terminated
distributor!é distribution'rights with respect'to the affected brand;
Nothing in this section ((5&&%&5} may be construed to réquire ‘any
SQpplier or other,tﬂird persoh.to make -.any payment to a terminated
distributor;. _ R |

' (6) fFor purposes of ‘this section, .the "fair market wvalue" of

distribution rights as to a particular brand means the amount that a

willing buyer would pay and a willing seller would accept for such

distribution rights when neither ié‘acting under compulsion and both

have knowledge of all fabts-matérial to the transaction. "Fair market

value" is determined as of the date on'which the distribution rights

are to be transferréd in- accordance with subsection (4) of this

section;

(7) In the event the terminated distributor and the successor
distributor do not agree on the fair market value of the éffected

- distribution rights within. thirty days after the terminated distributor‘

is giveﬁ notice of termination, the matter must be submitted to binding
arbitration. Unless the parties agree othérWise, such-arbitratibh must
be conducted in accordance with the American arbitration ‘association

commercial arbitration rules with each party to bear its own costs and

‘attorneys' fees;

(8) Unless.the parties otherwise agree, or the arbitrator for good

cause shown - orders otherwise, an arbitration conducted pursuant to

subsection (7) of this section must proceed as follows: (a) The notice

of intent"to arbitrate must be served within forty days after the

terminated distrxibutor zreceives notice of terminated distribution:

rights;- (b): the arbitration must be'conductéd within ninety days after

service of the -notice of intent'to afbitrate; and (c) the arbitrator or

) : o _ , ;
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‘ arbitrators must issue an order within thirty days after completion of

the arbitration; ‘
(9) In the event of a material change in the terms of an agreement

of_'distribution, the  revised ‘agreément must be considered a new

agreement ‘for .purposes' of deterﬁining the law“'applipable',to the

agreement after the date of the material change, whether or mnot the

agreement of distribution is or purports to be a continuing agreement

and without ‘regard to the process by which the ‘material change is
effected. '

NEW_SECTION. Sec. 215. The following acts or parts-.of acts are each

repealed:

- (1) RCW 66.08.070 (Purchase of liquoﬁ by board--Consignment not
prbhibited~"Warranty or affirmation not required for wine or malt
pUrchases) and 1985 c‘226 -2, 1973 lst ex.s. ¢ 209 s 1, & 1933 ex.s. c
62'5 67; ‘ | »

(2) RCW. 66.08.075 (Officér, employee not to represent manufacturer,
wholesaler in sale to board) and 1937_c 217 s 5; |
{3) RCW 66.08,160'(Acqui§ition of warehquse authorized) énd 1947. ¢

- 134 s 1;

" (4) RCW 66.08.165 (Strategies tO‘imprové operatiohal efficiency and
revenﬁe) and 2005 ¢ 231 s 1;

(5) RCW 66.08.166 (Sunday sales authorized--Store selection. and
other requirements) and 2005 ¢ 231 s 2;

" (6) RCW 66.08.167 (Sunday sales--Store selection) and 2005 ¢ 231 s

(7) RCW 66.08.220 (Liquor’ revolving fund--Separate aéCognt——

Distribution) and 2011 ¢ 325 s 8, 2009 ¢ 271 s 4, 2007 ¢ 370.s 15, 1999
¢ 28l s 2, & 1949 ¢ 5 s 11; o | | | '

. ' v - , ‘»
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" (8) RCW  66.08.235  (Liquor -control board construction = and

'maintenance account)fand 2011 ¢ 5 s 918, 2005 ¢ 151 s 4,‘2002 ¢ 371 s

)

918, & 1997 ¢ 75 s 1;

(9) RCW 66.16.010 (Board mayAestablish——Pfice standardsF—Prices in
speclal instances) and 2005 ¢ 518 s 935, 2003 1st sp.s. c 25 s 928,
. 1939 ¢ 172 s 10, 1937 ¢ 62 s 1, & 1933 ex.s. c 62 s 4;

(10)" RCW 66.16.040 (Sales of liquox‘ by employees——identification

cards--Permit holders--Sales for cash-~-Exception) and 2005 ¢ 206 s 1, .

2005 © 151.s .5,-2005 c 102 s 1, 2004 ¢ 61 s 1, 1996 ¢ 291 s 1, 1995 c
16 s 1,‘1981 Lst ex.s. c.5's 8, 19792 ¢ 158 s 217, 1873 1lst ex.s. ¢ 209
s 3, 1971 ex.s. ¢ 15°s 1, 1959 ¢ 111 s 1, & 1933 exis. ¢ 62 s 7;

(11} RCW 66.16.041 (Credit andl debit caxrd purChases--Rules——

Provisioﬁ, installation, 'méintenance of equipﬁent by  board--
.‘Consideration Qf-offsétting liquér revoiving fund balarice reductionf,
(ESSB 5921) s 16, 2005 c¢ 151 s 6, 2004 ¢ 63 s
2, 1998 c 265 s 3, 1997 ¢.148 s 2, & 1996 c 291 s 2; |

and 2011 1st sp.s. c

‘ (12) RCW'66.16;050'(Sale of béer and wine to pérson licénéed to
sell) and 1933 ex.s. ¢ 62 s 8; | |

(13) RCW 66.16.060 (Sealed packages may be required, .exception) and
1943 ¢ 216 s 1 & 1933 ex.s. ¢ 62 5°9; S | S o
' (14):RCW 66.16.070 (Liquor cannot be opened or‘consuméd on séore
premises) and 2011 ¢ 186 s 3 & 1933 ex.s. c 62 s 10;

(15) RCW 66.16.100 (Fortified wine sales) and 1997 ¢ 321 s 42 &

1987 ¢ 386 s 5;

(16) RCW 66.16.110'(Birth defécts from alcohol--Warning . required)
and 1993 ¢ 422 s 2; :

5; and

~(18) RCW 66.28,045 (Fufnishing sampieé to board--Standards for -

accountability--Regulations) and 1975 lst ex.s. ¢ 173-s 9.

. ) - )
. R . . *
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NEW SECTION Sec. 216. The following acts or parts of actéAare eééh
- repealed:. ' ' o ' '

(l)‘ ESSB 5942 ss 1 through 6, as later assigned a .session law
bnumber and/or codified; '

(2) ESSB 5942 ss 7‘throﬁgh lO;'as later assigned a session law .

number; and

(3) . Any act or part of act relating to the warehousing and

distribution of -liquor, iincluding the.‘leasei of the state's liquor

warehousing and distribution facilities, adopted subsequent to May 25,

2011 in any 2011 special session.

" PART IIT

MISCELLANEOUS PROVISIONS

NEW SECTION. Sec. 301. This act does not increase any.tax} create

any new tax, or elimiﬁate any tax, Section 1Q6 Qf‘this'act applies to
‘épirité ‘licensees upon the effective date of this section, but all
taxes préséntly impésed by RCW.82.08. lSd on sales of spiiits by or on
'behalf of the liquor control board continue to apply so long as the

llquor control board makes any such sales

NEW SECTION. Seéc. 302. A new section is added to ‘chapter 66.24 RCW

to read as follows:
The distribution of spirits licehse fees under sections 103Iand3105

of this act through the liquor"revolVing fund to Dborder areas,

counties, cities, towns, and the municipal research center must be made

in a manner that provides that each category of recipients receive, in

the aggregate, no less thanfit-receiVed from the liquor reVolving fund -

during comparable peribds prior to the effective date of this éectibh

'An additional dlstrlbutlbn. of ten million dollars per year from the

'splrlts ‘license fees 'must be prov1ded to Dborder areas, countles,
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cities, and towns thrqugh‘thé.liquOr-reVolving fund for the purpose of

' enhancing public safety Programs .

. NEW SECTION. Sec. 303, The department of revenue must developlruigs
and ‘progedures to address ciaims that this act unconstitutionally
impairs any contract with the sﬁate and to provide a means for
reasonable Compensatidn. of Qlainw it  finds valid, _funded first from

‘revenues based on spirits licensing and sale under .this act.

NEW SECTION. Sec. 304. If any provision of this act or its

appiicationr to any person or circumstance is held invalid, the

remainder of this act or. the applicatibn of . the provision K to other‘

persons or circumstances is not affected.

NEW SECTION: Sec. 305. Thié act takes effect upon_approvél by the
voters. Section 216, subsections (1) and (2) of this act take éffect if
Engrossed Subétituté‘House"Bill No. 5942 is enacted by the legislature
in 20llvand“the bill, or aﬁy pqrtion Of‘it, becomes law..Section 216,
subsection (3) of this: act takes effect if any act or part of an act
relating to the warehousing and distribution of liquor, .including the

'iease of the state's liquor warehousing and disﬁribﬁtion facilities, is

adopted subsequént'to May 25, 2011 in any 2011 special session.
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