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I. INTRODUCTION 

The Appellant ("Mr. Schroeder") hereby submits this brief in response 

to the Amicus Curiae brief submitted by the Washington State Association 

for Justice Foundation (WSAJ). 

II. CLARIFICATION OF FACT 

Mr. Schroeder's second MRI, which revealed the presence of 

abnormal medical condition, was conducted on November 19, 2009. 

III. ARGUMENT 

A. Mr. Schroeder Supports WSAJ's Application of RCW 
4.16.350(3)'s Three Year Statute of Limitations. 

WSAJ succinctly explains the one year (imputation of parental 

knowledge) and three year statute of limitations contained in RCW 

4.16.350(3) as they would apply in the wake of RCW 4.16.190(2) being 

declared unconstitutional. See WSAJ Br. at 5-8. It is WSAJ's position 

Mr. Schroder's claim would have been tolled throughout his minority and 

should be subject to a three year statute of limitations. !d. at 8. Mr. 

Schroeder supports this analysis. 

Prior to the 2006 amendment of RCW 4.16.190, in Gilbert v. 

Sacred Heart Medical Center, 127 Wn.2d 370, 373, 900 P.2d 552 (1995), 

this Court was asked to determine whether the statute of limitations set 

forth in RCW 4.16.350 nullified the tolling effects of RCW 4.16.190 as 
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applied to a minor. This Court held RCW 4.16.350(3) did not nullify the 

operation of the tolling statute, RCW 4.16.190. Id. at 377. In reaching its 

decision, the Court recognized its duty to harmonize the two statutes so 

that the integrity of each could be maintained: 

We therefore must interpret the amendments to RCW 
4.16.3 50 in such a way that the integrity of the tolling 
statute is preserved rather than destroyed ... When read in 
harmony with [RCW 4.16.190], the limitation periods of 
RCW 4.16.350 are tolled until a minor reaches the age of 
majority, whereupon a minor is "charged" with whatever 
knowledge regarding a potential malpractice claim his or 
her parents or guardian possess. The additional language 
"shall operate to bar the claim ... to the same extent ... [as] an 
adult" then dictates that a minor to whom knowledge is 
imputed has only the time which an adult with knowledge 
would have to file a claim once the minor attains majority. 
RCW 4.16.350(3). With respect to a competent adult, 
RCW 4.16.350 requires a medical malpractice action to be 
commenced 3 years of the act or omission alleged to have 
caused the injury, or within 1 year of the time that the 
plaintiff discovers that the injury was caused by the act or 
omission, whichever expires later. 

See Id. at 375-76. The Court read RCW 4.16.190 to toll a minor's claim 

until he or she reached the age of majority at which time the three (3) year 

statute of limitation would be applied because it would naturally expire 

later. See Id. at 377. If RCW 4.16.190(2) is struck down as 

unconstitutional, this Court will be faced with the same issue presented in 

Gilbert. 
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Mr. Schroeder's claim should be likewise subject to a three year 

statute oflimitations. Mr. Schroeder's claim would be tolled until January 

14, 2010, at which point his claim would be subject to RCW 4.16.3 50. 1 

His claim would then be subject to a one year statute of limitations or 

three year statute of limitations, whichever expires later. RCW 

4.16.350(3). The three year statute of limitations would obviously expire 

later and should control. Thus, Mr. Schroeder's claim was timely filed on 

January 13, 2011. See Schroeder Dr. at 7. 

B. Mr. Schroeder Concurs with WSAJ's Analysis of Putnum and 
WSAJ's Conclusion that RCW 4.16.190 Violates the Right to 
Access Courts Guaranteed by Art. I§ 10. 

WSAJ argues Washington Constitution Art. I § 10 provides a free 

standing basis for invalidating RCW 4.16.190(2). See WSAJ Br. 5, 9-17. 

Mr. Schroeder concurs with the WSAJ. This Court's opinion in Putnum 

and its extensive treatment of Blood Center makes clear that a 

fundamental right to access the courts is grounded in Art. I § 10, and any 

statute which "unduly burdens" this right must be invalidated. See WSAJ 

Br. at 10; See also Putnum v. Wenatchee Valley Med. Ctr., 166 Wn.2d 

974, 979, 216 P.3d 374 (2009); See also 166 Wn.2d at 986 (citing John 

Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772, 780, 819 P .2d 3 70 

(1991)). Putnum should control the present case, and RCW 4.16.190(2) 

1 January 14,2010 is Mr. Schroeder's eighteenth birthday. See Schroeder at 7. 
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should be invalidated as it unduly burdens certain medical malpractice 

plaintiff's right of access to courts under the Washington State 

Constitution. See WSAJ Br. at 9. 

Mr. Schroeder makes a similar argument to analyze RCW 

4.16.190(2) under Art. I § 10. See Schroeder Br. at 13-16. In fact, Mr. 

Schroeder premises his analysis of Art I § 12 on the existence of a 

fundamental "privilege" contained in Art. I § 10, the right to access the 

court. See Schroeder Br. 13-16; See also Grant County Cy. Fire Prot. 

Dist. v. Moses Lake, 150 Wn.2d 791, 812-13, 83 P.3d 419 (2004). By 

definition, "privileges and immunities" are: 

[T]hose fundamental rights which belong to the citizens of 
the state by reason of such citizenship. These terms, as 
they are used in the constitution of the United States, secure 
in each state to the citizens of all states the right to remove 
to and carry on business therein; the right, by usual modes, 
to acquire and hold property, and to protect and defend the 
same in the law; the rights to the usual remedies to collect 
debts and to enforce other personal rights ... 

!d. at 813 (citing State v. Vance, 29 Wn.2d 435, 458, 70 P. 34 (1902)). If 

Art. I § 1 0 does in fact contain a fundamental right to access, as opined in 

Putnum, it must be analyzed as a predicate to any analysis performed 

under Art. I § 12. See Putnum, 166 Wn.2d at 979); See also Blood Ctr., 

117 Wn.2d 772 at 780. Thus, any meaningful analysis of Art. I § 12 
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requires this Court to consider a challenge to RCW 4.16.190(2) under Art. 

I§ 10. 

In the event this Court believes WSAJ has raised a novel 

constitutional issue with regards to Art I § 10, this Court is not prevented 

from considering it. See Harris v. State, Dept. Labor and Indu., 120 

Wn.2d 461, 467-68, 843 P.2d 657 (1993) (addressing supremacy clause 

issue first raised by amicus curiae where necessary to reach a proper 

decision); See also RAP 2.5(a)(3). This Court has inherent authority to 

consider constitutional issues not raised by the party's if necessary to 

reach a proper decision. !d. at 468 (citing Alverado v. WP PSS, 111 Wn.2d 

424, 429-30, 759 P.2d 427 (1988) cert. denied, 490 U.S. 1004, 109 S. Ct. 

1637, 104 L.Ed.2d 153 (1989)). As stated in detail above, proper analysis 

of Art. I § 12 requires consideration of the protections afforded under Art. 

I§ 10. 

IV. CONCLUSION 

Based on the aforementioned reasons, the Appellant asks this 

Court to reverse the decision of the trial court and remand this matter for 

trial in accordance with the Court's decision. 
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