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I. INTRODUCTION 

The OIC defends its imposition of liability on CTIC for Land 

Title's independent regulatory violations based solely on the appointment 

of Land Title as CTIC's statutory agent. 1 Under the OIC's theory, any 

action that it deems somehow related to the "solicitation" of insurance 

applications is within the scope ofthe statutory definition of"agent" and, 

therefore, within the scope of the insurer~agent relationship. Other than its 

assertion that the Court should defer to its reading of these statutes, the 

OIC does not point to any authority to support its interpretation. Indeed, 

none exists. The OIC's reliance on these general appointment statutes to 

impose vicarious liability is improper and unworkable. No statutory or 

regulatory authority exists to support the ore Judge's actions here, which 

are plainly beyond the scope of the OIC's regulatory authority. 

Contrary to the OIC's claims, CTIC does not contend that the 

statutory appointment of an agent is "irrelevant." Rather, it argues that 

this appointment alone is inadequate to impose liability in all instances, 

and that the Court must apply common law principles to determine the 

scope of the agency relationship. Applying those principles here, Land 

Title's actions were outside the scope of its agency agreement with CTIC 

1 The terms OIC, OIC Judge, ALJ, CTIC, and Land Title are used here as 
they are defined in CTIC's Opening Brief. 
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and thus, not subject to CTIC's control. Absent a right of control, there is 

no basis to hold CTIC liable for Land Title's alleged regulatory violations. 

Nor is there any merit to the OIC's insinuation that no one will be 

held accountable if the OIC Judge's Order does not stand. The 

inducement statutes and regulations not only permit, but require, the OIC 

to fine directly the party violating the regulations- here, Land Title. The 

OIC may not ignore these requirements for its administrative convenience. 

Were the OIC permitted to unilaterally determine the scope of the 

insurer-agent relationship as it urges here, insurers and agents would have 

no guidance as to their liability for one another's acts. This regulatory 

uncertainty would be especially troubling in the context of the rural title 

insurance business, where independent corporate entities conduct business 

both on their own behalf and as appointed agents for insurers. Title 

insurers cannot be expected to serve as guarantors for these corporations' 

independent acts, and there is no basis to impose this type of liability 

under existing law. The OIC Judge's Order holding to the contrary must 

be reversed. 

II. ARGUMENT 

A. The OIC's Standard of Review Arguments Are Immaterial. 

The OIC contests the standard of review with respect to the OIC 

Judge's factual findings, but in so doing argues for this Court to apply a 
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less deferential standard. The OIC argues that because this is an appeal of 

the OIC Judge's order on summary judgment, this Court may engage in 

the same inquiry as the OIC Judge and must reverse unless the undisputed 

facts entitle the OIC to judgment as a matter of law. Verizon Nw., Inc. v. 

Wash. Emp 't Security Dep 't, 164 Wn.2d 909, 915-16, 194 P.3d 255 

(2008). The OIC thus suggests that all of the OIC Judge's findings of fact 

be reviewed de novo, which CTIC does not contest. Hubbard v. Spokane 

Cnty., 146 Wn.2d 699, 706-07 & n.14, 50 P.3d 602 (2002) (citing 

Duckworth v. Bonney Lake, 91 Wn.2d 19, 21-22, 586 P.2d 860 (1978)). 

Under this standard, all facts must be construed in the light most favorable 

to CTIC as the party against which summary judgment was granted. 

Swanson v. Liquid Air Corp., 118 Wn.2d 512, 515, 826 P.2d 664 (1992) 

("Since we are reviewing summary judgment granted in defendant's favor, 

we consider the facts in the light favorable to plaintiff."). 

The OIC claims it is entitled to deference, but de novo review 

means that with respect to questions of law, the Court applies its judgment 

independent of the OIC Judge's rulings. See Dep 't of Ecology v. 

Lundgren, 94 Wn. App. 236,241 & n.6, 971 P.2d 948 (1999). The Court 

may give deference or substantial weight only to the OIC's interpretation 

of statutes within its expertise and of the rules that the agency has 

promulgated. See, e.g., Credit Gen. Ins. Co. v. Zewdu, 82 Wn. App. 620, 
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627, 919 P.2d 93 (1996). Deference is not given to the OIC's 

interpretation and application of common law simply because the legal 

issue arises in the insurance context. See Hunter v. Univ. of Wash., 101 

Wn. App. 283, 292 & n.3, 2 P.3d 1022 (2000). Because no statutes or 

regulations support the OIC's action here, deference is inappropriate. 

Finally, the arbitrary and capricious standard is applicable to this 

appeal. OIC Br. at 11. An administrative decision such as the OIC 

Judge's Order may be challenged under any of the Administrative 

Procedure Act's ("APA's") statutory factors, including that it is arbitrary 

and capricious. RCW 34.05.570(3). 

B. The OIC Erroneously Relies on Statutory Authority that Does 
Not Provide for the Imputation of Liability. 

1. The Insurance Code Is Silent on the Question at Issue Here. 

The OIC continues to claim that it may hold an insurer vicariously 

liable for the acts of its agent based solely on the agent's statutory 

appointment under former RCW 48.1 7.160 and the definition of the term 

"agent" found in former RCW 48.17.01 0. The OIC argues that this Court 

need not look beyond these statutory provisions because the insurance 

code alone definitively resolves all questions of an insurer's liability for 

the acts of its agent. OIC Br. at 15-18. To support its claim, the OIC cites 

a single Washington case, Day v. St. Paul Fire & Marine Ins. Co., 111 
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Wash. 49, 189 P. 95 (1920). OIC Br. at 17. But Day merely addressed the 

question of how to determine the existence of an agency relationship after 

the passage of the insurance code, a question that is not presented here. 

111 Wash. at 52-53 (recognizing insurance code established new method 

of determining on whose behalf agent/broker was acting). Day does not 

say that these definitional statutes alone either set the contours of the 

agency relationship, or establish whether per se liability should attach to 

an insurer for the acts of its appointed agent. 

In the absence of Washington authority, the OIC cites Schoener v. 

Hekla Fire Ins. Co., 50 Wis. 575, 7 N.W. 544 (Wis. 1880). OIC Br. at 20-

21. But like the Day Court, the Schoener Court simply applied the 

statutory definition of agent to determine on whose behalf a particular 

agent was acting. See 7 N.W. at 546-47. Even if Schoener could be read 

more broadly, it is inapposite because the statute at issue there stated that 

an agent who undertook any of a number of activities on behalf of an 

insurer was deemed to be the insurer's agent for "all intents and 

purposes." Appendix A (Wis. Rev. St., Ch. 89, Sec. 1977 (1878) 

(emphasis added)). No similar broad agency language exists in former 

RCW 48.17.010. Because Washington's insurance code is silent as to the 

scope of the agency relationship at issue here, it does not resolve the 

question before the Court. Day and Schoener do not establish otherwise. 
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2. The OIC's Reliance on RCW 48.17.010 as a Basis for 
Liability Is Improper, and the Court Must Look to Common 
Law Agency Principles and the Agency Agreement. 

The OIC claims that it may use the general definition of "agent" in 

RCW 48.17.010 as a proxy for a statute actually governing the scope of 

agency. There is no support for the OIC's claim that in defining the term 

"agent" as one who is authorized to "solicit applications for insurance," 

the Legislature intended to prescribe the scope of every relationship 

authorized by this statute. OIC Br. at 16, 23-24; RCW 48.17.010(1). In 

fact, although the term "agent" has been defined in the insurance code for 

the last 1 00 years as one who can "solicit" insurance applications (see 

Day, 111 Wash. at 97), Washington courts continue to apply common law 

agency principles to determine the scope of the agency relationship for 

purposes of assessing vicarious liability. 

For example, in Miller v. United Pac. Cas. Ins. Co., 187 Wash. 

629, 63 9, 641, 60 P .2d 714 (193 6), the court applied the then existing 

definition of agent as one authorized to "solicit" applications for insurance 

to determine whether an agency relationship existed. Having established 

the existence of this relationship, however, the court went on to analyze 

common law agency principles to determine whether the agent's acts 

could bind the insurer. See also Am. Fid. & Cas. Co. v. Backstrom, 47 

Wn.2d 77, 82, 287 P.2d 124 (1955) (holding similarly). Were the OIC 
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correct that the statutory definition of agent was alone adequate to answer 

all such questions, Miller and Backstrom would not exist. Although CTIC 

cited these cases in its Opening Brief (Op. Br. at 29), the OIC has wholly 

failed to account for their holdings. 

As the Superior Court recognized, RCW 48.17.010 and RCW 

48.17.160 do not establish the scope of the insurer-agent relationship or 

provide for the imputation of liability from agent to insurer. April 2, 201 0 

VRP at 37:8-10 ("[t]here is no specific statutory definition of what the 

scope of the agency is"). CTIC does not dispute that the Legislature could 

have passed a statute addressing this issue, but it did not do so. In other 

instances, however, it has evidenced its ability to pass just this type of 

legislation. See Op. Br. at 24 (citing, among others, RCW 48.98.025 

("[t]he acts of the managing general agent are considered to be the acts of 

the insurer on whose behalf it is acting")2
; RCW 19.52.030 (agent's acts 

deemed those of principal under usury statutes)). 

Moreover, no authority suggests that these general agency statutes 

were intended to trump actual agreements between insurers and agents, 

and the OIC cites no authority permitting it to rewrite these private 

contracts. The OIC claims only that insurers and agents may not 

2 Again, merely because this statute was passed as part of model 
legislation does not change its meaning or significance. 
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contractually alter their rights and responsibilities under the insurance 

code. OIC Br. at 30. But, as established above, the insurance code is 

silent on the question here, and the parties are free to contract accordingly. 

Keystone Land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 176, 94 P.3d 

945 (2004) ("parties are free to enter into, and courts are generally willing 

to enforce, contracts that do not contravene public policy"). Land Title 

and CTIC did, and there is no dispute that their contract expressly prevents 

Land Title from conducting any "marketing" or "advertising" efforts on 

CTIC's behalf. AR 499, ~ 7; AR 520, ~ 6. Although Land Title and 

CTIC's agreement does not include the term "solicit," the OIC claims that 

"marketing" and "solicitation" should be given the same meaning. OIC 

Br. at 28. Applying the OIC's own definitions, any purported 

"solicitation" activities by Land Title were outside the parties' express 

contractual agreement, and CTIC may not be held liable.3 See, e.g., 

Larner v. Torgerson Corp., 93 Wn.2d 801, 804-05, 613 P.2d 780 (1980). 

3 In its Opening Brief, CTIC cited authority from other jurisdictions in 
which the court looked to such agency agreements to determine whether a 
particular action was within the scope ofthe agency relationship. Op. Br. 
at 30. In opposition, the OIC claims only that these cases are irrelevant 
because CTIC failed to set forth the particular statutory schemes in place 
in each state. OIC Br. at 40. But the point in each case was the court's 
refusal to elevate the general statutory scheme over the parties' particular 
agency agreement-an outcome that would be equally inappropriate here. 
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Were the Court to agree with the OIC that it may ignore the 

common law and the actual agency agreement between the parties in favor 

of a general definitional statute, this holding would have obvious and 

sweeping affects on the title insurance industry. Because the OIC would 

be authorized to unilaterally determine the scope of the insurer-agent 

relationship through its own ad hoc interpretation of the term "solicit," 

insurers would be given no notice of their potential liability for their 

agent's actions, requiring them to be their agent's guarantors. Although 

the OIC now concedes that the agency statutes do not allow it to hold an 

insurer liable for "every conceivable act of its agent," it does not identify 

what limits, if any, would be placed on this liability under its interpretation 

of these statutes. OIC Br. at 28. Indeed, it is difficult to understand what 

those limits might be given the broad definition of "solicitation" that the 

OIC advances. OIC Br. at 24, 28 (solicitation is "any attempt of an agent 

to bring in insurance business"). 

3. The Unique Nature ofthe Title Insurance Industry Supports 
CTIC's Arguments. 

The OIC also fails to directly address CTIC's argument that the 

unique nature of the title insurance industry counsels against the OIC's 

one-size-fits-all definition of agent. As Washington courts have 

recognized, the relationship between title insurers and their agents is 
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unique because title agents generate business for their own account and 

place only a "relatively small insurance component" with their contracting 

insurers. Fid. Title Co. v. Dep 't of Revenue, 49 Wn. App. 662, 669-70, 

745 P.2d 530 (1987). The OIC attempts to distinguish this authority on 

the ground that it addresses tax liability, but this does not alter the court's 

accurate and relevant observations regarding title insurance. The OIC is 

simply incorrect that all of Land Title's purported "solicitation" activities 

were undertaken either on CTIC's behalf, or to its direct benefit. OIC Br. 

at 26. Regardless, Land Title's marketing activities were outside the 

scope of the parties' agency relationship, and CTIC cannot be held liable. 

See, e.g., Larner, 93 Wn.2d at 804-05. 

The OIC also attempts to confuse the issues by claiming that two 

irrelevant "facts" support its position. First, the OIC claims that CTIC 

"stipulated" at the summary judgment phase that Land Title's actions 

violated the inducement regulation, and that this "stipulation" supports a 

finding of liability against CTIC for those violations. OIC Br. at 25-27. 

But CTIC only stated, solely for the purpose of summary judgment, that it 

would reserve the question of whether Land Title's actions violated the 

inducement regulations for a subsequent proceeding. AR 482, n.1. The 

sole reason for this was to allow the ALJ and OIC Judge to decide the 

question of whether there was any basis to hold CTIC liable for Land 
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Title's actions. Whether the parties adopted a subsequent stipulation

solely for the purposes of appeal- that Land Title's actions did violate the 

inducement regulation, is irrelevant to the question of whether CTIC can 

be liable for those violations. The Court already has determined that any 

reference to the "Phase II" stipulation is improper and irrelevant. See 

Order Denying Motion for Judicial Notice. Any reference to this 

stipulation should be stricken. See CTIC's Motion to Strike. 

Second, the OIC claims that CTIC's own purported past violations 

of the inducement regulation support its finding of vicarious liability here. 

OIC Br. at 6-7. But, this case does not involve a claim that CTIC itself 

violated the inducement regulation, and the OIC's 2006 report alleging 

such historic violations is irrelevant to the question presented here. AR 

473-H. Regardless, the report is replete with hearsay and is inadmissible 

for the truth of its assertions. State v. Phillips, 94 Wn. App. 829, 834, 974 

P.2d 1245 (1999) ("To be admissible as a public record, the document 

must contain facts, not conclusions involving the exercise of judgment or 

discretion or the expression of opinion."). Likewise, the OIC's "Technical 

Assistance Advisory," is also irrelevant. AR 473-AF-AI; OIC Br. at 6-7. 

That document merely stated that the OIC would enforce the inducement 

regulations against both insurers and agents, but said nothing about 

holding insurers liable for their agent's actions. Neither the 2006 report 
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nor the OIC's subsequent advisory support the imposition of vicarious 

liability, and they should be disregarded. 

In sum, the OIC's requested interpretation ofRCW 48.17.010 and 

RCW 48.17.160 is without basis in law and exceeds the scope of both 

reasonable statutory interpretation and the OIC's own limited 

administrative authority. It should be rejected. 

4. The Inducement Regulations Do Not Support the OIC's 
Actions. 

In addition to failing to identify any statutory basis to support the 

imposition ofvicarious liability against CTIC, the OIC has failed to point 

to any regulatory basis for its action. Although the OIC spends several 

pages touting its general regulatory authority (OIC Br. 11-15), the 

existence of general regulatory authority is not in question here. CTIC 

does not dispute that the OIC could (with proper notice and comment) 

pass a regulation permitting it to hold an insurer liable for its agent's 

violations of the inducement regulation. But it admittedly did not do so. 

Recognizing that the existing regulations do not provide for the 

imputation of liability from agent to insurer, the OIC instead claims that 

because the inducement regulations apply to both "title insurers and their 

agents," this evidences the Commissioner's intent to "hold insurers liable 

for their agents' actions." OIC Br. at 23-24 (citing WAC 284-30-800(1)). 
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By its plain terms, however, this regulation merely says that insurers and 

agents can each be liable for their own regulatory violations. Dep 't of 

Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9-10,43 P.3d 4 (2002) 

(plain meaning of statute governs). The fact that insurers and agents may 

be held accountable for their own acts does not mean that either party is 

liable for the actions of the other. Indeed, the statutory authority under 

which the inducement regulation was promulgated permits the ore only to 

assess penalties against the "person ... violating" the statute, a restriction 

that the Ole does not even address in its briefing. ReW 48.30.010(5). 

The Ole instead implies that unless insurers are held liable for 

their agent's violations of the inducement regulations, these violations will 

go unregulated. Ole Br. at 14, 19. This argument is a red herring. There 

is no dispute that the Ole could have held Land Title directly liable for its 

regulatory violations. W Ae 284-30-800. Indeed, the inducement statutes 

require this outcome. See ReW 48.30.010(5). Merely because the Ole 

would prefer to hold insurers liable for their agent's acts does not mean it 

may do so absent some basis in law. 

5. eTie's Arguments Regarding the Impacts of the ore 
Judge's Order Are Proper and Not Precluded on Appeal. 

The Ole also attempts to rewrite eTie's arguments regarding the 

impacts of the Ole Judge's Order on the rural title insurance industry (Op. 
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Br. at 45-46), claiming they are a challenge to WAC 284-30-800 and are 

barred because not raised below. OIC Br. at 45. But CTIC is not 

challenging WAC 284-30-800 as against public policy; rather it continues 

to assert that the OIC's erroneous interpretation of its permissible 

regulatory authority will negatively impact certain title insurance markets. 

These arguments are entirely consistent with those raised below and are 

not barred under RAP 9.12. See, e.g., Ellis v. Seattle, 142 Wn.2d 450, 459 

n.3, 13 P.3d 1065 (2000) (RAP 9.12 is concerned with new evidence not 

law); Stenger v. State, 104 Wn. App. 393, 398, 16 P.3d 655 (2001) (RAP 

9.12 did not bar new argument consistent with and in support of existing 

claim).4 

The OIC additionally claims that CTIC's policy arguments are 

improper under Federated American Insurance Company v. Marquardt. 

108 Wn.2d 651, 741 P.2d 18 (1987), superseded by statute, RCW 

34.05.570, as recognized in Neah Bay Chamber of Commerce v. Dep 't of 

Fisheries, 119 Wn.2d 464,469, 832 P.2d 1310 (1992); OIC Br. at 46. But 

there, the court merely declined to substitute its judgment for that of an 

agency where the agency had exercised its legislative power to pass a 

4 CTIC relies on information already in the AR and does not raise new 
evidence on appeal. Compare CP 87-88 (setting forth material from AR 
considered on summary judgment), with Op. Br. at 31. 
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regulation. Federated Am., 108 Wn.2d at 658. Here, no regulations 

support the OIC's actions, and the issue before the Comi is whether the 

general agency statutes permit the imposition of vicarious liability on an 

insurer. "[I]t is proper for the court to consider public policy in 

[interpreting a] statute," and CTIC's arguments in this regard are 

appropriate. Donaldson v. Seattle, 65 Wn. App. 661,671,831 P.2d 1098 

(1992). 

6. The OIC's Reliance on RCW 48.01.030 Overreaches. 

The OIC also asserts that the duty of good faith set forth in RCW 

48.01.030 provides an independent basis to hold CTIC liable for Land 

Title's actions. This statute was not one of the grounds for the OIC 

Judge's Order,5 and with good reason- it is completely inapplicable. 

With respect to the conduct of insurers, RCW 48.01.030 merely 

codifies the insurer's general duty of good faith. See 16A WASH. PRAC., 

TORT LAW & PRAC. § 27.1 (3d ed. 2006 & 2010 Supp.). If an insurer 

breaches that duty, the insured has a cause of action for the tort of bad 

faith. See, e.g., Sharbono v. Univ. Underwriters Ins. Co., 139 Wn. App. 

383,410, 161 P.3d 406 (2007). This case is not a tort action by an insured 

against CTIC. The statute does not grant the OIC authority to bring an 

5 The OIC Judge's Order makes only one reference to the statute, in a 
footnote that characterizes the statute as analogous to the issue presented. 
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enforcement action against an insurer for an alleged violation of this 

general duty, even if such a violation could be made out (which it cannot). 

The OIC is unable to cite to any authority reading this statute in the 

manner it suggests, and the general good faith statute is irrelevant here. 

C. The OIC's De Facto Rulemaking Was Improper. 

In opposition to CTIC's argument that the OIC Judge's Order 

constituted an improper de facto regulation, the OIC claims only that the 

Order was an adjudicative decision and, therefore, not subject to AP A 

rulemaking requirements. OIC Br. at 46-48. The OIC's attempt to recast 

the OIC Judge's actions as mere adjudication is unsupportable. The OIC's 

Judge's Order undisputedly created a new rule of general application that 

would hold all title insurers liable for their agents' violations of the 

inducement regulations. RCW 34.05.010(16) (defining "rule" as an order 

of general applicability "the violation of which subjects a person to a 

penalty or administrative sanction"). As such, the OIC was required to 

follow proper rulemaking procedures. 

In opposition, the OIC claims that the OIC Judge's Order was not 

of general applicability and thus not a rule. But by repeatedly claiming 

that "all insurers in Washington[] may be held accountable ... for [their 

agent's] illegal solicitations" under the Order's holding (OIC Br. at 2), the 

OIC concedes its general applicability. Failor's Pharm. v. Dep 't. of Soc. 
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& Health Servs., 125 Wn.2d 488,495, 886 P.2d 147 (1994) ("An action is 

of general applicability if applied uniformly to all members of a class."). 

The Ole may not advance this regulatory position through adjudicative 

actions such as this. Budget Rent A Car Corp. v. Dep 't of Licensing, 100 

Wn. App. 381, 387, 997 P.2d 420 (2000) (agency may not advance new 

regulatory policy through adjudication if it would "circumvent AP A 

requirements"). 

Indeed, the Legislature expressly has constrained the manner in 

which the ore must implement the inducement regulations, and the ore 

may not simply ignore these limits. ReW 48.30.010 (requiring the Ole to 

promulgate rules implementing the provisions of the inducement statutes). 

To do so would undermine the procedural safeguards required to make the 

Legislature's grant of administrative authority to the Ole constitutional. 

eonst. art. II, § 1; Barry & Barry, Inc. v. Dep 't of Motor Vehicles, 81 

Wn.2d 155, 159, 500 P .2d 540 (1972) (absent procedural safeguards, grant 

of legislative authority will be deemed unconstitutional). Notably, the 

Ole does not even address eTie's arguments on this point. 

The Ole Judge's Order effectively established a new regulatory 

policy of general applicability without undertaking the rulemaking 

procedures necessary to do so. It must be reversed on this additional 

ground. Hillis v. Dep 't. of Ecology, 131 Wn.2d 373, 399-400, 932 P.2d 
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139 (1997) ("The remedy when an agency has made a decision which 

should have been made after engaging in rule-making procedures is 

invalidation ofthe action."). 

D. Under Common Law Agency Principles, CTIC Cannot Be 
Held Liable for Land Title's Regulatory Violations. 

Because there is no statutory or regulatory basis for the OIC to 

impose liability against CTIC for Land Title's independent acts, the Court 

must look to common law agency principles. Op. Br. at 38-42. Although 

CTIC established why such liability was inappropriate, the OIC asserts 

both the doctrines of actual and apparent authority support the imposition 

ofliabilityhere. The OIC's arguments on both counts fail. 

1. CTIC Did Not Have Actual Authority Over Land Title's 
Actions at Issue Here. 

In its Opening Brief, CTIC established that a principal may only be 

held liable for the acts of its agent that are subject to the principal's 

control. Op. Br. at 39-42 (citing Larner v. Torgerson Corp., 93 Wn.2d 

801, 804-05, 613 P.2d 780 (1980); Stephens v. Omni Ins. Co., 138 Wn. 

App. 151, 183, 159 P.3d 10 (2007), et al.). In opposition, the OIC only 

argues that CTIC's authority is irrelevant to the determination of whether 

the Commissioner had the "statutory authority to hold insurers 

responsible for the illegal solicitations by their agents." OIC Br. at 34 

(emphasis added). But the OIC's argument merely restates its statutory 
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arguments and fails to address CTIC's authority establishing that control is 

the touchstone ofWashington's law of agency. See, e.g., Larner, 93 

Wn.2d at 804-05 (principal may be held liable for acts of agent only if 

subject to principal's control). Because there is no statutory basis for the 

imposition of liability here, the common law governs. 

The OIC's only substantive argument on the issue of actual 

authority is its claim that as long as CTIC retained the "right to control" 

Land Title's actions, it may be held liable for them. OIC Br. at 35-36. 

But the record indicates that CTIC neither actually controlled nor had the 

right to control Land Title's marketing and solicitation activities. Indeed 

these acts were expressly outside the scope of CTI C' s contract with Land 

Title. AR 519, ~ 3; AR 520, ~ 6. Additional evidence before the OIC 

Judge also established CTIC's lack of control over the Land Title's actions 

at issue. AR 517, ~ 8 ("CTIC does not have any input in, or oversight of, 

Land Title's marketing practices or procedures."); AR 499, ~ 9 (same). 

This undisputed evidence establishes that CTIC lacked the requisite 

control necessary to impute liability to CTIC for Land Title's actions. 

In an effort to overcome this evidence, the OIC argues from the 

negative, claiming that because CTIC's declarants never expressly 

disclaimed the "right" to control Land Title, it must have retained that 

right. OIC Br. at 35-36. The OIC cites no authority establishing that the 
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failure to expressly disclaim the right to control affirmatively establishes 

that right. The only case cited by the OIC, Kamla v. Space Needle Corp., 

147 Wn.2d 114, 52 P.3d 472 (2002), is a direct, not vicarious, liability 

case. See, e.g., Phillips v. Kaiser Aluminum & Chern. Corp., 74 Wn. App. 

741, 749, 875 P.2d 1228 (1994) (distinguishing between direct and 

vicarious liability). Even if Kamla did apply, it supports CTIC's argument 

that CTIC did not have a sufficient "right to control" Land Title. 6 In 

Kamla, the court determined that the Space Needle could not be liable for 

the actions of its independent contractor because it did not expressly retain 

the right to interfere with or control the manner in which the contractor 

completed its work. 147 Wn.2d at 121-22. The same is true here- CTIC 

did not retain any right to control Land Title's marketing activities, which 

were expressly outside the parties' agreement. 

6 The OIC claims that the "right to control" is demonstrated by CTIC's 
ability to review Land Title's books and to terminate the parties' 
contractual relationship. OIC Br. at 36, n.27. But Kamla establishes that 
"general contractual rights," such as the right to inspect (or even oversee) 
a contractor's work, are insufficient to support a finding of control. 14 7 
Wn.2d at 121 (citing Bozung v. Condo. Builders, Inc., 42 Wn. App. 442, 
445-46, 711 P.2d 1090 (1985)). Regardless, none ofthese provisions 
speak to the issue presented- whether CTIC could control Land Title's 
independent marketing practices at issue here. 
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In short, because CTIC neither controlled nor had the right to 

control Land Title's marketing and solicitation activities at issue here, it 

may not be held liable under the doctrine of actual authority.7 

2. The Doctrine of Apparent Authority Is Inapplicable. 

The OIC argues that even if Land Title did not have actual 

authority to engage in the alleged conduct on behalf of CTIC, CTIC can 

nevertheless be held vicariously liable under the doctrine of apparent 

authority. This argument fails for two reasons. 

First, the doctrine of apparent authority is not itself an affirmative 

grant of regulatory authority to the OIC. The purpose of the doctrine is to 

provide a means of recourse to innocent third parties in their dealings with 

people or entities that they reasonably believe are acting as agents of 

another. See, e.g., D.L.S. v. Maybin, 130 Wn. App. 94, 98, 121 P.3d 1210 

(2005) (action brought against franchisor for franchisee's negligence); 

Smith v. Hansen, Hansen &Johnson, 63 Wn. App. 355,363-64,818 P.2d 

1127 (1991) (purchaser brought action against seller's employer). Thus, 

for example, the doctrine might apply if a purchaser of insurance brought 

an action against CTIC based on Land Title's actions. But here, the OIC 

7 The OIC also claims that CTIC relies on the provision in its contract with 
Land Title forbidding violation of state regulations as further evidence of 
its lack of control (OIC Br. at 29-30), but CTIC did not make this 
argument in its brief. 
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claims that this doctrine serves as an independent basis for it to exert its 

regulatory authority over CTIC for Land Title's actions. This is not the 

purpose of this doctrine, and there is no basis to extend it in this manner. 

Second, even if the doctrine applied in this context, the OIC has 

not made aprimafacie showing that Land Title had apparent authority to 

engage in the alleged conduct on CTIC's behalf. An agent has apparent 

authority only to the extent that the principal's objective manifestations 

cause the party seeking to rely on the apparent authority to subjectively 

and reasonably believe that the agent had the authority to do the specific 

act in question. See, e.g., Ranger Ins. Co. v. Pierce Cnty., 164 Wn.2d 545, 

555, 192 P.3d 886 (2008) (power of attorney to post bonds on behalf of 

principal did not constitute an objective manifestation of authority to 

redirect funds). 8 The OIC points to only one such objective manifestation 

of authority - CTI C' s appointment of Land Title as its statutory agent. 

OIC Br. at 32. But the reasonableness of the OIC's reliance on this 

appointment is once again wholly dependent on its argument that this 

8 It is worth noting that in both of the OIC's cited cases, the court 
concluded that apparent authority did not exist because it was 
unreasonable for the third-party to believe the putative agent was acting on 
his behalf. Smith, 63 Wn. App. at 364 (unreasonable to believe "manager 
of manufacturing services" had authority to sell materials and designs); 
Am. Seamount Corp. v. Science & Eng'g Assocs., Inc., 61 Wn. App. 793, 
797, 812 P.2d 505 (1991) (unreasonable to believe consultant was acting 
as agent after plaintiff was notified that authority had been terminated). 
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appointment alone is sufficient to hold CTIC vicariously liable for Land 

Title's specific misconduct here. See OIC Br. at 22-24. In other words, 

the OIC's apparent authority argument merely recasts its statutory claims, 

and must be rejected for the reasons stated above. 

Finally, the OIC incorrectly argues that CTIC has conceded the 

apparent authority argument by not briefing it in its Opening Brief. CTIC 

assigned error to the OIC Judge's conclusions regarding apparent 

authority and affirmatively argued that Land Title had no authority to bind 

CTIC. Op. Br. at 2, 46-59. The OIC now has briefed this issue in its 

response, and CTIC may address it on reply. RAP 10.3(c) ("A reply brief 

should ... be limited to a response to the issues in the brief to which the 

reply brief is directed."); Spokane v. White, 102 Wn. App. 955, 963, 10 

P .3d 1095 (2000) (considering argument not raised in opening brief but 

briefly discussed in respondent's brief). 

3. The Arbitrary and Capricious Standard Is Applicable and 
Requires Reversal. 

The OIC Judge's Order must be reversed not only because it was 

based on errors of law, but also because it was arbitrary and capricious. 

The OIC claims this argument is an attempt to revive CTIC's challenge to 

the OIC Judge's failure to recuse herself, and is barred by the doctrine of 

invited error. OIC Br. at 43-45. But CTIC's arguments address the errors 
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in the substance of the OIC Judge's Order itself, not the failure to recuse. 

Op. Br. at 49-50 (examples of erroneous findings and conclusions). 

Because CTIC did not materially contribute to these substantive errors by 

not pursuing remand of this matter, the invited error doctrine does not 

apply. State v. Bainard, 148 Wn. App. 93, 100-01, 199 P.3d 460 (2009) 

(doctrine bars a party from "benefitting from an error [it] caused at trial"). 

The OIC does not address the merits ofCTIC's arguments, which 

plainly indicate that the OIC Judge's Order was arbitrary and capricious 

because it was made "without consideration and in disregard for the facts 

or circumstances" at issue here. Dupont-Fort Lewis Sch. Dist. 7 v. Bruno, 

79 Wn.2d 736, 739,489 P.2d 171 (1971). The OIC Judge disregarded the 

facts and circumstances by weighing the evidence and making findings of 

fact on summary judgment. See Verizon Nw., 164 Wn.2d at 914, n.3 ("It 

is curious that the ALJ made 'findings of fact.' The ALJ never served as a 

fact finder because she decided the case on summary judgment."). This 

was error, and the OIC Judge's Order should be reversed on this 

independent ground. 

III. CONCLUSION 

The OIC Judge erred in holding CTIC liable for acts of Land Title 

outside CTIC's control. This does not preclude the OIC's pursuit of Land 

Title to remedy any alleged violations, nor does it preclude the future 
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adoption of rules affording the OIC the authority it purports to exercise 

here. Under the current law, however, there is no basis to impose 

vicarious liability. CTIC, therefore, respectfully requests that the Court 

reverse the decision of the OIC Judge, and reinstate the ALJ's Initial 

Order granting summary judgment to CTIC as the final agency order. 

RESPECTFULLY SUBMITTED this 11th day of March, 2011. 

K&L GATES LLP 

By~ 
M~w J:egal,\VsM # 29797 

David C. Neu, WSBA # 33143 

Sarah C. Johnson, wsBA # 34529 

Jessica A. Skelton, wsBA# 36748 

Attorneys for Appellant 
Chicago Title Insurance Company 
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l' ASSEll .A.T Tl!M 

EXTRA SESSION OF TEE LEGISLATURE, COMMENCING JUNE 4, 1878, AND 
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THE· CONSTITUTIONS OF THE UNITED STATES AND THE 
STATE OF WISCONSIN; . . 
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CORPORATIONS. 

. Cbnp. 89. CHAPTER LXXXIX . 
OF INSURANCE CORPORATIONS. 

It1tsuro~oo oom1vn· SEurro~ 1896. .Any number o:f persons, not less than ££teen, may, 
n e11 m~y orgMl zo. . h . • f • d £ ' f 1 ' m the mn.nner erema te1• prescnbe , onn a corporatJOn or t 1e pur-
1-5-w-J-a.-11-9_-- pose of insuring dwellings, stores, buildings of any kind, and any kind 

of personal property, against loss Ol' damage by fire; and when suoh 
pUl'])Olle shall have been exp1·essed in their articles of organization and 
patenthmay insure vessels, boats, cargoes, goods, merchandise, f1•eights 
and ot er property against losa or damage by all or any of the risks of 
la1te, river, canal a.nd inland navigR.tlon and transportation. 

Art!clca or org~nl- S:martoN 1897. Such pm•sons shall ·make, sign aud. file in the office 
~~:Atlon. · of the commissioner of insnrance, written mticlos o£ organh:;ation, con

tainiuO" a declaration in tvhlch shall be stated: 
1. ;fhat they associate for the pur}'lose of forming a corporation under 

this chapter to tmnsact the business of insurance, stating the nature and 
kind thereof. 

2. The name of the corporation and the pl!we whel'e the pdncipa1· 
office for the transacting of busitmss shall be located. . 

3. The capital stock, the number of shares thereof and the amount of 
each share. 

4. The designation o£ the general officers and t'ee number o£ directors 
Ol' trustees. · 

5, The mode and· manner of electing directors or trustees, filling 
vacancies in theil' numbe1· and their term of ofl.loo. 

e. Tho period for the commenceme11t and termination of thoh· fiscal 

yer~'- The time £01• whieh such corporation shall continue, which shall 
not in any cttse exceed :fifty years. · 

8. St1ch other proviJ>ions or articles, not )uconsistent with law, us 
they ma.y deem proper to be the1·ein inserted £or the intet•est of such 
corporatwn or the accomplishment o£ the purposes thereof, or to define 
the manuel' in which the corporate powel'S granted in th4l clH•?ter shall 

raQJ~~gUt~h~':i~ton be ex~roisedh; andk ~halltth1 ·eretupon vubklish. a n11o~1ce o£bs1~oh mtentio11 
onoo m eac wee i.Ol' a eas four wee ·a, m a "1e pn 10 newspapers 
published in the county where such insurance co1·pot•ation is proposed 
to be loc11.ted. 

Amount ot atock SECTION 1898. No snch stock col'poration with a less O!l])i\:al than 
tb:ed. one hundred thousand dollars, actually paid in, in cash, sht\ll be organ

ized tmdel' this chapter in any city, nor establish an agency £or the 
· transaction of business therein, Ol' elsewl1ere in the state, with a capital 

of leas than fifty thousand dollars actually paid in, in casht nor shall 
nny corporntion so organized for the purpose o£ doing the onsiness of 
nl'6 nnd inland navigation 01' transportation insura.nce on the plan of 
mutun.l insurance, commence business until agl-eements have been en
tered into for insnrance with at lenst three lmndred applicants, the J;ll'e· 
miums on which shaH amount to not less than one hnnd1·ed n.nd fifty 
thousand dollars, of which f\t least thirty thonsand dollars shall have 
been paid in, in cash, and notes of solvent parties founded on actnn,l rmd 
bona fide 0.}.1plications for insmanco shall have been received for the 
l'emainder; nm· Rhall any corporation so organized for the purpose of 



1584 CORPORATIO:::IS. 

Ch11p. so. tnke nnd hold on dep•)E-it) the secnrities of nny lifo insmnnco corpo
!lol'' •ncnrltioa 00. rntion, i!l<'.orpomted nnde!' the lrtW6 of tl1is stn,te, which nre deposit:<:~d 
vo~lt~tl. by it fot• tho pnrposc of seclll'ing policy holtlers, and complyin~ with 

the laws of a.ny other st11te, in oJ·clet• to enn,Lle snell corporntion to 
trnnsnct buBiness in snch state, u.nd rtlso to receive nnd hold in trnst 
fot• the pol'ioy holdel's of rmy other i~l?t1l'ance oorpor~tio~ of this stn.te, 
r,nch bond<~, !!t.oeks., 01' othet· sec111'lt1es ns mrt,Y be oftered by such 

And ~tvocol'ltnc,.tc corp•wntion; nnd ttpon the !l.ppliontion o'f ~twh COI'j)Ol'fttiou tn g:ive 
••a to dopo~!t. snch t\ certificnte, from Vetl.l' to yeu1·, o£ snch deposlt us mny boJ•eqnired 

bv the ]fl.ws nf othet• stntes in order to the trm1snction of the bnsiness 
of in"nmnce thel'cin; IC!Yel'Y cMpomtion depositing wch secUI'ities sll!tl! 
hc11'c the right to receive the income thereof, nnd to exclmnge tho 
8lHne ftom time to timl', o.ccol'ding to the laws of the ·stt\t.e in which 
it mtty bo doing busines$, ttml. to withdl'!l,W the same when it no 
longct• desil'CB to mnintnin snch deposit. . , . . 

Nopollcy to ie1.11o Sl':CTION 1()74. No irlS11l'I\11CO C:Ol'pOl'rttlOn domg HllY bnd o£ lnS\ll'• 
afl~r •i:tty rl nys' • l' • l • 1 .j'j l • 1 • 1 'Ill b no~kc1 to pcylluul anoe m t us ~>tntc, ngnl!lst w nc 1 1\ .unu JHC grnm1t s 1n lase -een re-
Jn g . .ucut. col'd~!d in :wy eonl't in this stnte sht>ll, nfter si.-:ty dn.ya from the rendi-

tion o.f Sltch jnclgment., n.nd whil11t the ~;;a Hie r~rnnins nnpttid 1 issue t\ny 
new policy of instu·nnce in this stnto; nnd in ca::;e nny snch insmn.nce 
corporn.ti,)n or lts officers Ol' agents shnll violttte the provi~ions of this 
section~ it shnll forfeit the sum of one thomt~nd dollars. And nny 

·agent of ~ny such <lorporntion who slwll knowiJJgly so vioh>te tho same, 
8holl fodeit not less tbf\n one hnnd1·ed nor mol'e than five hundred 
dolliws. 

contrnct, "tc., not BECTJOX 107~. No insnr:tnce corpomtion, tmdurwl'itet• Ol' ngent 
10 contuln po·o\1•· \ ll • . • t t b ,I '·!' ' ' ton. u$\.1} ''"'''''· 1 "s 1n . mc:orpe>mte lrt nny con rr.ct, mor gn.ge, 11ote1 ·on'-~, nu tgtttton m· 
~~;~a~' 11 ~ 1'"u bo poliey uf. in;;n.t·n.nce, f\.ny condition o1· prov·i~ion prescribiug~ in what 

c.onl't nny ncttOll mny Oe bl'ought thereon, 01' tlHit no nction or suit 
:;;hnll ho brought thel'eon, or bl'onght in uny of tho eonrts of this stn,te, 
and nll n.nd evel'Y s~1ch condition nnd pro.vision, if, so il.'c?rporuted, 
shnll be null rmd votd; and n.ny renewt<L of nny polJc.y of msm•o.nce, 
containing nnv ~neh pro\·ision Ol' condition, sh~tl not 'ben t·enewn.l o£ 
snch conditimi's or· J.Wud:;ions thel•ein, bnt sho.ll bo deemed n renewnl 
thereof wi tbout snch conditiow:l nnd prorlsions. A violation of this 
section shnll be rnnse o£ forfdtnl'e (lf nnv liconee to do 1msinoss in 
tbis ~tute. - •. 

Agont not to net SIWTWN 19113. No offic.eJ',. 11~ent. or sul.>n.gent of l\ny insnnmce cor. 
wllhout (:uJ·!iU~IIto t' .n 1' J d ' ·1 ',• ' tl •' t t ' ul'nnthuJ'llJ'·· JlOl'fl -lOtl O.t. nny \:111(, Olllg )llr.;JnCi'S 111 US S rttt>, f1XCCp- tt)Wn lllf\Ul'· 

once corp•ll'ntious, shall n.r;t Ol' aid in nny ll1Q.nnel.' in transacting the 
l111sinet:i:\ of inH1i·anco o:f 01' with such corpomtion, in pla<:ing ri~ks or 
eff'eet.ing- illsnrr,ncc therein, wit-hont :fii'Bt l)l'ocnring fr('lll the' cornmis~ 
sic:mcr O( in~lll'flllCC It certi:ficnte of !l.nthot•ity f\S Jli'oyj<Jecl b\' lnw, UOl' 

Pennlty. (lftel' the pc·l'iod nnrrwd in s:1ch certificate sh1tlll1n.ve expil'~ct. Every 
}IC'l'SO~ dolt<ting the pro<:lRions of this Rectio~ t.~lmll forfei.t not Jess 
tJw.n tirty not· more thnn :tii'H hnm1l·er1 doll1wi! for tJtwh oll'tmse. 

W,ho oro ngon~s. SEC"l'tO~ 19'i''r. \Vhoenn• solicitsinsul'n.nr.•.e on hehnlf of nnv insnr-
tmce cm·pm·ntion, or. transmits nn t~pp1ic1ttion fo1· int~m·ancc ot· U, policy 
of insur~nce to or f1•om nn;r $\tch corporation, ot• wl;to makes fillY cori. 
t.rnct of msumnco or co1lccts Ol' l'CC.l'tvna ttl\? premHlm fol' insnmnce, 
or i!l any mn.nnel·.nids o1· assists in t:]oing eithel', o:· in tt·:in~tteting nny 
bnsmo~s for !\l\.f lJJBlll'f\IH!O CMporatwn, or tttlvet•ttses to do twy sucl1 
thing, shall be held n.n agent o£ ~nch corp\\l'ntion to n.ll intents and 
pm·posN't nnd tl10 wm•d nge.nt., whcnt•voJ• used iu this chnptel·, shall bo 
construed to include nil sncll pel'.sons. 

Alltnanrnnco cotll· SEcno~ 1D'7S. So corpol't\tion) nssocia.tiqn, purtnel'ship1 Ol' indi. 
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