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L. INTRODUCTION

The Court of Appeals correctly determined that the Office of the
Insurance Commissioner (“OIC") cannot hold Chicago Title Insurance
Company (“CTIC”) strictly liable for the independent marketing practices
of its limited agent, Land Title of Kitsap (“Land Title”), because CTIC
had no right to control and did not control those practices. Thus, the Court
of Appeals properly reinstated the initial order of an administrative law
judge (“ALJ”) granting summary judgment to CTIC. In reaching its
conclusion, the Court of Appeals relied on more than 100 years of
established case law regarding agency in the State of Washington. The
decision was correct and should be affirmed.

The Court of Appeals also may be affirmed on two alternative
grounds. First, the OIC seeks to exercise regulatory authority in conflict
with fundamental rulemaking requirements under the Administrative
Procedure Act (“APA™). The OIC attempts to circumvent the APA’s
directive that rules be adopted only after notice and the opportunity for
comment, a mandate designed to assure full public trust and engagement
in the regulatory process. Reversal of the Court of Appeals would
institute a sea change in the title insurance industry, effectively throwing
out limited agency agreements relied on for decades to provide title

services in regions where insurers do not maintain a title plant, This



change would harm consumers by reducing the availability of title
insurance in Washington’s rural counties, where relationships with
underwritten title companies (“UTCs”) such as Land Title are prevalent,
Second, the Court of Appeals also should be affirmed because the decision
of the OIC Judge was arbitrary and capricious, and contrary to the record.

The OIC could have accomplished its regulatory objectives by
pursuing the party actually alleged to have violated regulations, by
establishing common law vicarious liability, or by passing a rule allowing
vicarious liability beyond the common law. The OIC did none of these
and the Court of Appeals rightly reinstated the order of the ALJ.

IL FACTUAL & PROCEDURAL HISTORY

A, The OIC Seeks to Hold CTIC Liable for Marketing Practices
of Land Title, Who Does Not Market on CTIC’s Behalf,

This appeal arises from a typical relationship between a title
insurer (CTIC) and a UTC (Land Title).' Title insurance is issued after
researching the chain of title to a particular parcel through use of a title
plant, which collects all documents recorded as to real property in a
county. See AR 513-14. Although CTIC operates or subscribes to title
plants in some of the most populous counties of Washington, it does not

do so in most of Washington’s rural counties. AR 513-14, In those

YCTIC’s Opening Brief (“CTIC Op. Br.”) in the Court of Appeals contains a more
detailed statement of facts and discussion of this relationship, CTIC Op. Br. at 5-17.
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counties, title searches are performed and title insurance policies are
issued by UTCs such as Land Title. See AR 515-16. Because UTCs
generally lack the reserve and capital necessary to underwrite the risk on
title insurance policies, they typically contract with insurers, such as
CTIC, to underwrite those policies. AR 516.

In this case, Land Title entered into a Policy Issuing Agreement
(“Agreement”) with CTIC that created a limited scope of agency between
the parties. AR 519-523. Importantly, the Agreement specifically forbids
Land Title from marketing on CTIC’s behalf. AR 520, § 6(G). Land Title
President D, Gene Kennedy provided undisputed testimony that the parties
complied with this provision, stating that “Land Title markets to promote
its own business, not the business of CTIC” and that “CTIC does not have
any input in, or oversight of, Land Title’s marketing practices or
procedures.” AR 499, 9 8-9. Land Title’s marketing materials do not
mention CTIC and promote only Land Title’s slate of services, including
services that do not involve CTIC.> AR 499, 49 5-7; AR 500-510.

In 2007, the OIC began investigating Land Title to determine

whether the company had violated former WAC 284-30-800(2) (“Former

¥ In its Petition for Review (“Pet.”), the OIC incorrectly states that Land Title “is only
licensed and authorized by law to act as Chicago Title’s agent.” Pet. at 5, n4, In fact,
Land Title is a registered Washington corporation that, in addition to owning and
operating a title plant, offers non-title services such as escrow services, which produce
more than a quarter of Land Title’s annual revenue, See AR 498-99,



Inducement Regulation”).3 AR 546,19 2.2. The Former Inducement
Regulation forbade title insurers or their agents from giving anything of
value exceeding $25.00 to a person as an inducement to direct title
insurance business to the company. CTIC was not a party to the OIC’s
investigation of Land Title. AR 514,94 5. In fact, the OIC did not request
any records from or even contact CTIC during the investigation. Id. Yet,
after the OIC determined that Land Title allegedly had violated the Former
Inducement Regulation, the OIC filed a Notice of Hearing proposing
disciplinary action against CTIC, not Land Title. AR 564-69.

B. The Court of Appeals Reverses the OIC Judge’s Order
Holding CTIC Vicariously Liable,

CTIC objected to the Notice of Hearing and requested that the
administrative proceeding be assigned to an ALJ at the Office of
Administrative Hearings. See AR 556-57. The ALJ granted CTIC’s
motion for summary judgment and ruled that the OIC could not impute
liability to CTIC for marketing practices CTIC did not control. AR 278-
92. The OIC petitioned for review of the ALJ’s Order, and the matter was

assigned to an OIC Review Judge (“OIC Judge”).* See AR 118-19, The

¥ 1n 2009, WAC 284-30-800 was eliminated, and a new statutory and regulatory scheme
was adopted, See RCW 48.29.210 and WAC 284-29-210 through WAC 284-29-260.
The full text of former WAC 284-30-800 (2006) is set out in Appendix A.

* CTIC petitioned to disqualify the OIC Judge, Patricia D. Petersen, on the grounds that
she, in her previous capacity as Washington’s Deputy Insurance Commissioner, authored
a letter on which the OIC relied as a basis for its legal position. AR 329-330, 417-19.
Judge Peterson denied the disqualification petition, which the Thurston County Superior



OIC Judge summarily rewrote or deleted nearly every finding and
conclusion in the ALJ's Order, and then entered judgment in favor of the
OIC. AR 118-67 (“OIC Judge’s Order”).’

On appeal, the Thurston County Superior Court ruled that “[t]here
is no specific statutory dgﬁnition of what the scope of the agency is,” but
nonetheless affirmed the OIC Judge’s Order. April 2, 2010 VRP at 37:8-
13. CTIC timely appealed to the Court of Appeals, and a unanimous panel
from Division II reversed the OIC Judge and reinstated the ALJ’s Order.
Chicago Title Ins. Co, v. Wash. St. Office of Ins. Comm’r, 166 Wn, App.
844,271 P.3d 373 (2012) (“CTIC"). The Court of Appeals rejected the
OIC’s argument that it could impose vicarious liability because CTIC
appointed Land Title as its agent under the insurance code statutes,
holding that “Washington’s insurance code is silent regarding both the
scope of agency generally and vicarious liability specifically.” Id. at 853.
Instead, relying on established principles of common law agency, the
Court of Appeals determined that the OIC lacked statutory, inherent, or

common law authority to impose vicarious liability on CTIC for Land

Court later determined was error, January 22, 2010 Verbatim Report of Proceedings
(“VRP™) at 10:20-12:10. In order to avoid the additional costs and delays associated with
a remand, CTIC stipulated that Judge Petersen’s failure to recuse was “waived for all
purposes and is no longer an issue on appeal.” CP 160. The propriety of Judge
Petersen’s ruling on the merits, however, remains before this court in all respects, and her
bias in favor of the OIC is particularly relevant insofar as it contributed to the arbitrary
and capricious nature of her Final Order. See Section IV(D)(2), infra.

* A copy of the OIC Judge’s redlines to and commentary on the ALJ’s Order is attached
hereto as Appendix B.



Title’s regulatory violations. /d. at 857-58. The OIC petitioned for review

to this Court, which granted review.

III. STATEMENT OF ISSUES

A, Should the Court of Appeals decision be affirmed because it
properly determined that the Insurance Code does not establish a
statutory scope of CTIC aﬁd Land Title’s agency relationship?

B.  Should the Court of Appeals decision be affirmed because it
properly determined, based on common law principles of agency,
that Land Title was not CTIC’s agent for marketing purposes?

C. Should the Court of Appeals decision be affirmed on the
alternative ground that the OIC engaged in de facto rulemaking
and exceeded the scope of its delegated authority?

D. Should the Court of Appeals decision be affirmed on the -
alternative ground that the OIC Judge’s Order was arbitrary and
capricious?

IV.  AUTHORITY & ARGUMENT

A. Standard of Review,

In reviewing an agency order, this Court sits in same position as
the superior court and applies the standards of the APA to the agency

record. Wash. Indep. Tel. Ass'nv. Wash. Utils, & Transp. Comm’'n, 149

Wn.2d 17, 24, 65 P.3d 319 (2003) (citation omitted). This Court reviews



the agency’s legal determinations using the “error of law” standard, which
allows the Court to substitute its view of the law for that of the OIC.
Verizon NW, Inc. v. Wash. Emp't Sec. Dep’t, 164 Wn.2d 909, 915, 194
P.3d 255 (2008); RCW 34.05.570(3)(d). Under RCW 34.05.570(3), relief
from the OIC Order is proper if any of the following are met:

(a) The order, or the statute or rule on which the order is

based, is in violation of constitutional provisions on its face

or as applied;

(b) The order is outside the statutory authority or

jurisdiction of the agency conferred by any provision of

law; . ..

(d) The agency has erroneously interpreted or applied the
law;

(e) The order is not supported by evidence that is
substantial when viewed in light of the whole record before
the court, which includes the agency record for judicial
review, supplemented by any additional evidence received
by the court under this chapter; . . . [or]
(i) The order is arbitrary or capricious.

Because all of these criteria apply, the Court of Appeals decision

can and should be affirmed on multiple, alternative grounds.

B. The Insurance Code Does Not Authorize Holding CTIC
Vicariously Liable for Land Title’s Alleged Violations.

The Court of Appeals correctly determined that the Insurance Code
does not authorize holding CTIC vicariously liable for Land Title’s

marketing practices. The OIC relies on the definition of “agent” in former



RCW 48.17.010 (1985) and the provision for the appointment of agents in
former RCW 48.17.160 (1994)° to argue not only that an agency
relationship exists between CTIC and Land Title, but that the scope of that
agency relationship makes CTIC liable for Land Title’s actions. See, e.g.,
CTIC, 166 Wn. App. at 852. But these general definitional and procedural
statutes do not define the scope of the agency at issue and cannot provide a
basis for the OIC to impose liability on CTIC. See CTIC Op. Br. at 20-31.
In relying on these statutes, the OIC Judge committed an error of law
under RCW 34.05.570(3)(d).

The OIC argues that because former RCW 48,17.010 defines agent
as “any person appointed by an insurer to solicit applications for insurance
on its behalf...,” an agent appointed pursuant to this statute is necessarily
authorized to market on behalf of the insurer. See, e.g., Pet. at 9. The
Court of Appeals properly rejected this argument, holding that “case law
does not support the conclusion that by defining the term agent the
legislature intended to establish the scope of every relationship authorized
by former RCW 48.17.010.” CTIC, 166 Wn. App. at 854. The Court of
Appeals concluded that the OIC’s authority, most prominently Day v. St.
Paul Fire Marine Ins. Co., 111 Wash, 49, 53, 189 P. 95 (1920), “neither

states nor implies that per se vicarious liability should attach to the

% The full texts of former RCW 48.17.010 (1985) and former RCW 48.17.160 (1994) are
attached in Appendix A.



principal for an agent duly appointed under the statute.” Id, at 853. This
ruling is particularly appropriate in the title insurance context since the
general term “agent” does not address the range of activities of a UTC
such as Land Title. See First Am. Title Ins. Co. v. Dep’t of Revenue, 144
Wn.2d 300, 305, 27 P.3d 604 (2001) (“a UTC is not a mere insurance
agent or broker, but rather generates business for its own account™).

The Court of Appeals also correctly rejected the OIC’s argument
that the existence of the term “solicit” in the definition of agent in RCW
48.17.010 is sufficient to define the scope of the agency relationship. See
CTIC, 166 Wn. App. at 854. This Court previously has applied the
definition of an agent as one authorized to “solicit” applications for
insurance to determine whether an agency relationship existed, but then
proceeded to analyze common law agency principles to determine whether
the agent’s acts could bind the insurer. Am, Fid. & Cas. Co., Inc. v.
Backstrom, 47 Wn.2d 77, 82, 287 P.2d 124 (1955); Miller v. United Pac.
Cas. Ins. Co., 187 Wash. 629, 638-39, 641, 60 P.2d 714 (1936). Contrary
to the OIC’s characterization, Backstrom and Miller rely on common law
agency principles, not solely the statutory definition of “agent,” to

determine the scope of the agency relationship, See Pet, at 12,

7 The OIC also incorrectly construes the phrase “directly or indirectly” in the Former
Inducement Regulation, which provides that it is an unfair act or practice for “a title
insurer or its agent, directly or indirectly, to offer promise, allow, give, set off, or pay



Accordingly, because neither the Insurance Code nor the Former
Inducement Regulation establishes a statutory or regulatory scope of
agency, the Court of Appeals correctly applied the common law.

C. The Court of Appeals Properly Determined that CTIC Was
Not Liable for Land Title’s Actions Under the Common Law.

1, Vicarious Liability May Be Imposed Only When One
Party Has the Right to Control the Other Party’s
Actions,

Under Washington’s established common law of agency, one party
may be held liable for the actions of another party only when it has the
right to control those actions. See CTIC Op. Br. at 38-42; Larner v.
Torgerson Corp., 93 Wn.2d 801, 804-05, 613 P.2d 780 (1980) (“When a
superior business party has retained no right of control and there is not
reason to infer a right of control over a subordinate business party, then he
cannot be held liable for the negligent acts of the subordinate party.”).
Washington courts have applied these principles in the insurance context
and refused to impose vicarious liability on an insurer for the acts of its

collection agent because the insurer lacked control over the agent’s

actions. Stephens v. Omni Ins, Co., 138 Wn, App. 151, 183,159 P, 3d 10

anything of value exceeding twenty-five dollars,” See, e.g., Pet, at 10. By its plain
language, the phrase “directly or indirectly” does not address vicarious lability, but
instead makes clear that both direct inducement payments for business and quid pro guo
arrangements are prohibited, Regardless, there is no evidence in the record, and the OIC
never has alleged, that CTIC had any knowledge of Land Title's alleged violations, such
that it could have “indirectly” participated in them. See AR 564-68.

10



(2007), aff'd sub nom Panag v. Farmers Ins. Co. of Wash., 166 Wn.2d 27,
204 P.3d 885 (2009).

Applying these legal principles to the undisputed evidence in the
administrative record, the Court of Appeals properly determined that
CTIC had no right to control the marketing activities of Land Title.
Specifically, the Court of Appeals relied on the express provisions in the
Agreement limiting the scope of Land Title’s agency and prohibiting Land
Title from marketing on CTIC’s behalf. CTIC, 166 Wn. App. at 855; AR
519, 91 3-4, AR 520, 4 6. The Court of Appeals also relied on undisputed
testimony from the President of Land Title that CTIC does not exercise
any control over Land Title’s business operations, including its
compliance with the Former Inducement Regulation or its marketing
practices. CTIC, 166 Wn. App. at 855 (quoting AR 499). Finally, the
Court properly rejected the OIC’s “strained” argument that CTIC failed to
disclaim any right of control over Land Title, which was unsupported by

any authority. Id. at 856.

2, Other Jurisdictions, as Well as Washington, Have
Recognized the Limited Agency at Issue.

Authority from other jurisdictions further supports the Court of
Appeals’ conclusion. Courts routinely have accepted agreements between

title insurers and UTCs as defining the scope of these limited agency

191



relationships. See, e.g., Wells Fargo Bank, N.A. v. Old Republic Title Ins.
Co., Case No. 10-1087, 2011 WL 703475, at *574 (4th Cir. Mar. 1, 2011)
(“Courts throughout the country ... agree that such an express limitation
on agency duties controls.”); see also Br. of Amici Curiae Stewart Title
Guar. Co, & First. Am. Title Ins. Co. (“Amicus Br.”) at 6-7, CTIC, 166
Wn. App. 844.

Based on the recognition of these limited agency relationships,
courts have rejected attempts to impose vicarious liability on title insurers
for the actions of UTCs that fall outside the scope of that limited agency.
See, e.g., Bus. Bank of Saint Louis v. Old Republic Nat. Title Ins. Co., 322
S.W.3d 548, 553-55 (Mo. Ct. App. 2010) (insurer not liable for acts of
UTC under express, implied, or apparent authority theories); Bluehaven
Funding, LLC v. First Am. Title Ins. Co., 594 F.3d 1055, 1060 (8th Cir.
2010) (holding that because the alleged conduct fell outside the scope of
the agent’s authority, “the vicarious liability claims necessarily fail as a
matter of law.”); Columbia Town Center Title Co. v. 100 Investment Ltd.
P’ship, 36 A.3d 985, 1004-06 (Md, App. 2012) (CTIC held not liable for
negligence of its issuing agent). Based on Washington’s similar
recognition that the right to control is essential to common law vicarious
liability, the Court of Appeals reached a result completely consistent with

existing law and practice.

12



3. The OIC’s Apparent Authority Argument Also Fails.

The Court of Appeals also correctly rejected the OIC’s attempt to
apply the doctrine of apparent authority, holding that it applies to “provide
judicial recourse for innocent third parties whose reliance has harmed
them, which circumstance is not present here.,” CTIC, 166 Wn. App. at
857 (citing D.L.S. v. Maybin, 130 Wn. App. 94, 98, 121 P.3d 1210
(2005)). The OIC does not claim that consumers relied on the apparent
authority of Land Title to their detriment, but rather that CTIC should be
held vicariously liable for Land Title’s alleged regulatory violations. The
Court of Appeals dismissed the OIC’s claims that refusing to impose
vicarious liability under these circumstances would prevent the OIC from
regulating the insurance industry. See CTIC, 166 Wn, App. at 858, n.9
(“nothing in this opinion prevents the OIC from holding the UTCs solely
responsible for complying with anti-inducement regulations”). The Court
of Appeals specifically noted that. “the OIC fail[ed] to explain why Land
Title should not be solely accountable for its own alleged violations of
anti-inducement regulations.” Id. at 858. The Court of Appeals decision
does not prevent the OIC from regulating the marketing activities at issue
against the entity that conducted the alleged unlawful marketing, The
decision simply recognizes that CTIC cannot be held liable for another’s

activity over which CTIC had no control.

13



The Court of Appeals also correctly rejected the OIC’s apparent
authority argument because it is dependent on its faulty statutory authority
argument (discussed in Section IV(B), supra), and because the record does
not reflect a sufficient objective manifestation of apparent authority by
CTIC. See id. at 857, CTIC’s appointment of Land Title as its issuing
agent under the Insurance Code was not a sufficient manifesiation by
CTIC that Land Title was its agent fof all purposes, including marketing,
which is required to make a showing of apparent authority. To the
contrary, the record confirms that CTIC had no knowledge of, no
involvement in, and no control over Land Title’s alleged violations of the
Former Inducement Regulation. AR 499, 44 8-9; AR 564-68. Vicarious
liability cannot be imposed on the basis of apparent authority.

In sum, for the reasons stated in its opinion, the Court of Appeals

should be affirmed.®

D. The Court of Appeals Decision Also Should Be Upheld on
Alternative Grounds.

This Court also may “‘affirm the [lower] court on any grounds

established by the pleadings and supported by the record.”” In re

3 The Court of Appeals also correctly reinstated the ALI's Initial Order, rather than
remanding to the OIC, See Pet. at 19-20. Where an agency’s changes to an AL)’s initial
order are not supported by substantial evidence, an appellate court may reinstate the
ALY's order. Towle v. Wash. Dep 't of Fish & Wildlife, 94 Wn. App. 196, 210,971 P.2d
591 (1999). Moreover, because the ALJ's Order applied the correct legal principles to
the agency record, remand to the OIC only would cause unnecessary delay, RCW
34.05.574(1) (remand to agency is unnecessary if it “would cause unnecessary delay™).

t4



Marriage of Rideout, 150 Wn.2d 337, 358, 77 P.3d 1174 (2003) (quoting
Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d 751, 766, 58 P.3d
276 (2002)). There are two alternative grounds not reached by the Court
of Appeals upon which this Court also may affirm.

1. The OIC Engaged in de facto Rulemaking in Violation
of the APA and the Washington Constitution.

The Court of Appeals should also be affirmed because the OIC’s
attempt to impute liability to CTIC for a UTC’s acts is de facto
rulemaking in violation of both the APA and constitutional safeguards.
See CTIC Op. Br. at 33-38,

First, the OIC’s actions violate the APA because although RCW
48.30.010(5) authorizes the OIC to assess penalties against the “person...
violating” a regulation (Land Title), no statute or rule allows the OIC to
impute that liability to CTIC. The Legislature required the OIC to define
“by regulation promulgated pursuant to chapter 34.05 RCW... other acts
and practices... reasonably found by the commissioner to be unfair or
deceptive after a review of all comments received during the notice and
comment rule-making period.” RCW 48.30.010(2) (emphasis added); see
also RCW 48.02.060(3)(a) (“The commissioner may... [m]ake reasonable

rules for effectuating any provision of this code[.]””); RCW 48.17.005.
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An agency may not circumvent the APA by announcing new rules
through adjudication. See Budget Rent A Car Corp. v. Wash. State Dep 't
of Licensing, 100 Wn. App. 381, 387-88, 997 P.2d 420 (2000).° But the
OIC never passed a rule imposing vicarious liability on a title insurer for
the acts of a UTC. See RCW 34.05.010(16) (defining a “rule” as, among
other things, “any agency order, directive, or regulation of general
applicability (a) the violation of which subjects a person to a penalty or
administrative sanction.”). By contrast, the OIC has adopted, in other
contexts, regulations specifically providing that an insurer may be held
liable for the acts of its agent. See, e.g., WAC 284-30-580(1) (providing
that “[i]f an insurer relies upon its appointed insurance producers or title
insurance agents to make deliveries of its policies, the insurer, as well as
the appointed insurance producer or title insurance agent, is responsible
for any delay resulting from the failure of the appointed insurance
producer or title insurance agent to act diligently.”); WAC 284-30-610(1)
(providing that it is an unfair prao.tice for “an insurer to permit a licensed
insurance producer” to “solicit” insureds for coverage under certain out-

of-state group policies).

¥ See also McGee Guest Home, Inc. v. Dep't of Soc. & Health Servs. of State of Wash.,
142 Wn.2d 316, 322, 12 P.3d 144 (2000) (“We have been vigilant in insisting that
administrative agencies treat policies of general applicability as rules and comply with
necessary APA procedures.”).
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Second, the OIC’s position violates article II, section 1 of the
Washington Constitution, which allows administrative enforcement
subject to procedural safeguards that “control arbitrary administrative
action and the abu.se of discretionary power.” Barry & Barry, Inc. v.
Dep't of Motor Vehicles, 81 Wn.2d 155, 159, 164, 500 P.2d 540 (1972)
(“the applicable provisions of the [APA] ensure that interested parties will
be heard [b]efore a rule is adopted”). This case underscores the need for
basic safeguards. By avoiding rulemaking, the OIC failed to consider how
its position would disrupt the availability of title insurance in Washington.
See CTIC Op. Br. at 31-33. Allowing the OIC to hold insurers strictly
liable for acts of UTCs outside insurers’ control would alter dramatically
the nature of the relationship between UTCs and insurers and unilaterally
increase insurers’ operating costs in rural areas, See AR 513-14.

These increased operating costs either would be passed along to
consumers in the form of increased title insurance premiums or would
deter title insurers from providing insurance in rural markets altogether.'?
The increased cost and reduced availability of title insurance in rural areas
would, in turn, create barriers to financing and home ownership. See AR
470 ( “[m]ost commercial lenders financing home purchases will even

require Washington consumers to purchase title insurance.”); see also

10 See Amicus Br. at 9-15,
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Informal Homeownership in the United States and the Law, 29 St. Louis
U. Pub. L. Rev. 113, 123 (2009).

By avoiding rulemaking here and instead summarily imposing a
penalty on a party other than the “person ... violating” the Former
Inducement Regulation, the OIC acted in excess of the APA and the
agency’s delegated authority, and in violation of the Washington
Constitution. See, e.g., In re Powell, 92 Wn,2d 882, 893, 602 P.2d 711
(1979) (delegation of authority to promulgate rule without procedural
safeguards, including notice, was unlawful and uncpnstitutional); see also
McGee Guest Home, Inc., 142 Wn.2d at 322-23. Accordingly, the Court
of Appeals decision also may be affirmed because the OIC Judge’s Order
“is in violation of constitutional provisions on its face or as applied” and
“is outside the statutory authority or jurisdiction of the agency conferred
by a provision of law.” RCW 34.05.570(3)(a), (b).

2. The OIC Judge’s Decision Was Arbitrary and

Capricious, and Not Supported by Substantial
Evidence.

The Court of Appeals decision also should be affirmed because the
OIC Judge’s Order was arbitrary and capricious. See CTIC Op. Br. at 48-
50. “An agency’s decision is arbitrary and capricious if it results from
willful and unreasoning disregard of the facts and circumstances.” Probst

v, State Dep 't of Ret. Sys., 167 Wn. App. 180, 191, 271 P.3d 966 (2012)
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(agency’s willful decision not to use more frequent interest calculation
was arbitrary and capricious). Where an agency’s decision is so
conclusory as to show disregard for facts and circumstances, it is arbitrary
and capricious. See Hayes v. City of Seattle, 131 Wn.2d 706, 717-18, 934
P.2d 1179 (1997), opinion corrected 943 P.2d 265 (Wash. 1997).

The OIC Judge conducted a wholesale rewrite of the ALJ’s Order
so as to reach the OIC’S proposed result based on legal theories the OIC
Judge advocated for in her capacity as Deputy Insurance Commissioner.
See App. B (copy of redlined order); AR 417-20; see also CTIC Op. Br, at
48-50. For example, disregarding undisputed testimony from Land Title’s
President that CTIC did not pay any of Land Title’s expenses, AR 499,
9, the OIC Judge found, without citing any contrary evidence, that “[i]t
cannot be found that [CTIC] does not pay any of the business expenses of
Land Title,” AR 136. Similarly, disregarding the provision in the
Agreement forbidding Land Title from naming CTIC in its advertising or
printing, AR 520, §6(G), the OIC Judge found that the Agreement gave
Land Title “the right to name [CTIC] in its advertising and printing,” AR
135. Moreover, although the OIC Judge’s Order relied on the Agreement
between CTIC and Land Title to support numerous findings and
conclusions, it also inexplicably found that the Agreement “is not relevant

to a determination of the relationship between the parties,” See AR 134,
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The OIC Judge deleted nearly all of the ALI’s well-supported
findings and conclusions and replaced them with erroneous and
unsupported findings and conclusions. See App. B. Accordingly, the
ALJ’s Initial Order should be reinstated pursuant to RCW 34.05.570(3)(e)
& (i) because the OIC Judge’s Order is arbitrary and capricious and not
supported by substantial evidence.

V. CONCLUSION

The Court of Appeals properly held that the OIC cannot hold an
insurer vicariously liable for the acts of a UTC absent a proper showing
under common law. This does not mean the OIC will be unable to make
such a showing in other cases, nor does it preclude the OIC from pursuing
a UTC directly, or passing a rule establishing a form of vicarious liability.
In the present case, however, CTIC did nothing wrong, and there is no
legal basis to hold it responsible for acts of Land Title that were outside of
CTIC’s control, CTIC respectfully requests that this Court affirm the
Court of Appeals decision.

RESPECTFULLY SUBMITTED this 10™ day of September, 2012.

PACIFICA LAW Group LLP

By

Matthew J. Segal, wsBa 129797

Jessica A. Skelton, wsBa #36748
Attorneys for Respondent Chicago
Title Insurance Company
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APPENDIX A

Former WAC 284-30-800 (2006) — Unfair practices applicable to title
insurers and their agents.

(1) RCW 48.30.140 and 48.30.150, pertaining to “rebating” and “illegal
inducements,” are applicable to title insurers and their agents. Because
those statutes primarily affect inducements or gifts to an insured and an
insured’s employee or representative, they do not directly prevent similar
conduct with respect to others who have considerable control or influence
over the selection of the title insurer to be used in real estate transactions.
As a result, insureds do not always have free choice or unbiased
recommendations as to the title insurer selected. To prevent unfair
methods of competition and unfair or deceptive acts or practices, this rule
is adopted.

(2) It is an unfair method of competition and an unfair and deceptive act or
practice for a title insurer or its agent, directly or indirectly, to offer,
promise, allow, give, set off, or pay anything of value exceeding twenty-
five dollars, calculated in the aggregate over a twelve-month period on a
per person basis in the manner specified in RCW 48.30.140(4), to any
person as an inducement, payment, or reward for placing or causing title
insurance business to be given to the title insurer.

(3) Subsection (2) of this section specifically applies to and prohibits
inducements, payments, and rewards to real estate agents and brokers,
lawyers, mortgagees, mortgage loan brokers, financial institutions, escrow
agents, persons who lend money for the purchase of real estate or interests
therein, building contractors, real estate developers and subdividers, and
any other person who is or may be in a position to influence the selection
of a title insurer, except advertising agencies, broadcasters, or publishers,
and their agents and distributors, and bona fide employees and agents of
title insurers, for routine advertising or other legitimate services.

(4) This section does not affect the relationship of a title insurer and its
agent with insureds, prospective insureds, their employees or others acting
on their behalf. That relationship continues to be subject to the limitations
and restrictions set forth in the rebating and illegal inducement statutes,
RCW 48.30.140 and 48.30.150.



Former RCW 48.17.010 (2006) — “Agent” defined.

“Agent” means any person appointed by an insurer to solicit applications
for insurance on its behalf. If authorized so to do, an agent may effectuate
insurance contracts. An agent may collect premiums on insurances so
applied for or effectuated.

Former RCW 48.17.160 (2006) — Appointment of agents — Revocation
— Expiration — Renewal.

(1) Each insurer on appointing an agent in this state shall file written
notice thereof with the commissioner on forms as prescribed and furnished
by the commissioner, and shall pay the filing fee therefor as provided in
RCW 48.14.010. The commissioner shall return the appointment of agent
form to the insurer for distribution to the agent. The commissioner may
adopt regulations establishing alternative appointment procedures for
individuals within licensed firms, corporations, or sole proprietorships
who are empowered to exercise the authority conferred by the firm,
corporate, or sole proprietorship license.

(2) Each appointment shall be effective until the agent’s license expires or
is revoked, the appointment has expired, or written notice of termination
of the appointment is filed with the commissioner, whichever occurs first.

(3) When the appointment is revoked by the insurer, written notice of such
revocation shall be given to the agent and a copy of the notice of
revocation shall be mailed to the commissioner.

(4) Revocation of an appointment by the insurer shall be deemed to be
effective as of the date designated in the notice as being the effective date
if the notice is actually received by the agent prior to such designated date;
otherwise, as of the earlier of the following dates:

(a) The date such notice of revocation was received by the agent.

(b) The date such notice, if mailed to the agent at his last address of record
with the insurer, in due course should have been received by the agent.

(5) Appointments expire if not timely renewed. Each insurer shall pay the
renewal fee set forth for each agent holding an appointment on the renewal
date assigned the agents of the insurer by the commissioner. The
commissioner, by rule, shall determine renewal dates. If a staggered



system is used, fees shall be prorated in the conversion to a staggered
system.

RCW 48.30.010 — Unfair practices in general — Remedies and
penalties.

(1) No person engaged in the business of insurance shall engage in unfair
methods of competition or in unfair or deceptive acts or practices in the
conduct of such business as such methods, acts, or practices are defined
pursuant to subsection (2) of this section.

(2) In addition to such unfair methods and unfair or deceptive acts or
practices as are expressly defined and prohibited by this code, the
commissioner may from time to time by regulation promulgated pursuant
to chapter 34.05 RCW, define other methods of competition and other acts
and practices in the conduct of such business reasonably found by the
commissioner to be unfair or deceptive after a review of all comments
received during the notice and comment rule-making period.

(3)(a) In defining other methods of competition and other acts and
practices in the conduct of such business to be unfair or deceptive, and
after reviewing all comments and documents received during the notice
and comment rule-making period, the commissioner shall identify his or
her reasons for defining the method of competition or other act or practice
in the conduct of insurance to be unfair or deceptive and shall include a
statement outlining these reasons as part of the adopted rule.

(b) The commissioner shall include a detailed description of facts upon
which he or she relied and of facts upon which he or she failed to rely, in
defining the method of competition or other act or practice in the conduct
of insurance to be unfair or deceptive, in the concise explanatory statement
prepared under RCW 34.,05.325(6).

(c) Upon appeal the superior court shall review the findings of fact upon
which the regulation is based de novo on the record.

(4) No such regulation shall be made effective prior to the expiration of
thirty days after the date of the order by which it is promulgated.



(5) If the commissioner has cause to believe that any person is violating
any such regulation, the commissioner may order such person to cease and
desist therefrom. The commissioner shall deliver such order to such
person direct or mail it to the person by registered mail with return receipt
requested. If the person violates the order after expiration of ten days after
the cease and desist order has been received by him or her, he or she may
be fined by the commissioner a sum not to exceed two hundred and fifty
dollars for each violation committed thereafter,

(6) If any such regulation is violated, the commissioner may take such
other or additional action as is permitted under the insurance code for
violation of a regulation.

(7) An insurer engaged in the business of insurance may not unreasonably
deny a claim for coverage or payment of benefits to any first party
claimant. “First party claimant” has the same meaning as in RCW
48.30.015.
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penalties upon Chicago Title Insurance Company (Chicago) for seventeen alleged violations
committed by Land Title Company of Kitsap County, Inc. (Land Title). In the Notice of Hearing
and Amended Notice of Hearing, the OIC asserts that Chicago, through its duly appointed title
insurance agent, Land Title, violated WAC 284-30-800, the Illegal Inducement Regulation, and
for these violations the OIC seeks to impose a fine of §155,000 against Chicago pursuant to
RCW 48,05.185.

On Febmary 29, 2008, this matter was referred to the Office of Administrative Heatings
(OAH) and the administative hisaring was held before Administrative Law Judge Cindy L.
Burdue (ALJ), with the QIC"s instructions to hear the pase and snter Titial or Resommended
Findings of Facts, Initlal Conclusions of Law and Initial Order. During the course of that
proceeding, the ALT enteved a First Pre-Hearing Order, and later an Amended Pirst Pre<Hearing
Order, bifurcating the issues in this case: Phase 1 involves the p?’élimi;mry issue of the legal
responsibility of [Chicago] for the actions of Land Title ... being determined fivst. Depending on
the outcome of Phase I, the ALJ proposes to hear argument on, and enter sn Initials o
Recommended Order relative to, Phase II, which is the issue of whether the expenditures of the
Kitsap County company [Land Title] violate the luw. Tn accordance with this plan, on October
30, 2008, the AL entered Initial Findings of Facts, Initial Conclusions of Law and Initial Order
Granting Suramary Judgment (Initial Order) in Phage I, recommending that the undersigned
enter Final Findings of Facts, Final Conclusions of Law and Final Order (Final Order) ruling that
Chicago is not liable for the illegal acts of Land Title in violating the Inducement Regulation and
statute. (It is noted that in Initial Finding of Fact No. 2, the ALT states that for purposes of this
Motion [for Summary Judgment) only, it is stipulated that Land Title did commit the alleged
violations of the Ilegal Inducement Regulation.)

On November 10, 2008, the entire hearing file was transferred to the undersigned Review
Judge for review and entry of a Final Order in Phase I, which, as above, the ALJ in her Pirst Pre~
Hearing Quder, states whether Chicago i Zggaléyi,ut’e’s‘ﬂaliaiﬁz 2 for the actions of Land Title ... in
this matter. Therefote the Final Findings of Facts, Final Conclusions of Law and Final Order
herein relate only to the aforereferenced Phase 1.

On November 18, 2008, pursuant to established procedure, Wendy Galloway, Paralegal

to the undersigned, wrote a letter to all parties outlining the procedure for review and indicated

Final Findings of Fact, Conclusions of Law & Order 119
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that the undersigned regquested présentation of oral argument from ihe padtiss for her
consideration priorto entry of a Final Order in Phase I

On November 19, 2008, the OIC filed the OIC's Brief in Support of Review of Initial
Order and Declaration of Alan Michael Singer with the undersigned. Further, during that time 1)
Chicago requested, and was granted by the undersigned, permission to file its Reply to the OIC’s
Brief in Support of Review of Initial Order on or before December 10, 2008; and 2) Chicago
requested, and was granted by the undersigned, permission to file said brief by e-mail. On
December 10, 2008, Chicagoe filed its Response to OIC’s Brief In Support of Review of Initial
Order. On Decerbier 10, 2008, Chicago also filed its Limited Motion to Strike Declaration of
Alan Michael Singer. On January 22, 2009, the undersigned heard and granted Chicago's
Limited Motion to Strike the November 19, 2008 Declaration of Alan Michagl Singer (ot the
Declaration of Alan Michael Singer executed and filed on Septentber 24, 2008), ruling that the
statements of Alan Michael Singer therein would be considered only as argument in support of
the OIC’s Petition for Review of Initial Order and not as evidence, Finally, on February §; 2009,
the parties presented oral argument on review of the ALI’s Initial Order in person before the
undersigned.

NATURE OF PROCEEDING

In her Initial Order Granting Summary Judgment entered October 30, 2008, the ALJ
stated the lssue ax being Whether Respondeant [Chicago) s entitled to summary judgment on the
issue: of its labillly for the vegulatory vielations committed by its issuing agent, Land Title
Company [sic), under WAC 284-30-800 and/or RCW 48.30.150, because no genuine issue of
material fact exists and, as o matter of law, Respondent is entitled to judgment in its favor? In
her Initial Conclusions of Law, the ALY recommends that the undersigned Review Judge enter,
among others, a Final Conclusion of Law that no genuine issue of material fact exists as to the
relationship between [Chicago] and [Land Title] and the actions of the pariies within that
relationship. Based on the findings and legal analysis above, the illegal acts of [Land Title]
eannot be imputed tg [Chicage], and that Summary Judgment is granted to [Chicago] on the
issue of imputed labllity for the illegal acls of [Land Title] i vielating the inducement siatute
and regulation. The ALT further recoiumends the undersigned Review Judge enter 2 Final Order
that [Chicago’s] Motion for Summary Judgment is GRANTED on the issue [of] whether it can be

Final Findings of Fact, Conclusions of Law & Order 120
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held vicariously lable for the illegal acts of ﬁze underwritten title company [Land Title] with
Whon it contiacts.
REVIEW JUDGE’S CONSIDERATION

1. Review. This matter has properly come before the undersigned Review Judge to review
the Initial Order entered by the ALJ on October 30, 2008, with the parties submitting briefs and
presenting oral argument on review, In the OIC’s Brief in Support of Review of Initial Order, p.
4, the OIC contended, and at the outset of this oral argument Chicago agreed, that review of the
Initial Order by the undersigned Review Judge is de novo, |

2. Record of Proceeding. The record of this proceeding, including the entire hearing file

and a recording of the proceeding before the ALJ, was presented 1o the wndersigned Review
Tudge for her review and entry of Final Findings of Facts, Final Coneclusions of Law and Final
Order,

: sgloner’s Petition for Review. In addition to the automatic review
which is required to be given to all Initial Orders entered relative to appeals of OIC actions, in
the proceeding herein on November 19, 2008, the OIC filed its O1C"s Brief in Support of Review
of Initial Order and its Declaration of Alan Michael Singer in Support of Petition for Review of
[nitial Order with the undersigned and on December 10, 2008, Chicago filed its Chicago Title

Insurance Company’s Response to OIC’s Brief in Support of Review of Initial Order, On
Febroary 5, 2009, at the request of the undersigned, the parties presented oral argument in person
iy the undersigned.
4, evi itial Order on Review; Jawug Presented: in Initial Order; The OIC
contemplates that the ALT’s statement of the issue may be a f“mdmg of fact and arpues that as

such it ig not based on the evidence, and that it misapprehends the issue presented and is in error.

First, the ALJ's statement is not presém&d as a finding of fact, but as a statement of the issue,

providing the framework for the Initial Findings of Fact and Initial Conclusions of Law, as

follows:
Whether [Chicago] is entitled to summary judgment on the jssue gf its lability for the
regulatory violatlons commiited by its issuing agent, Land Title Company, under
WAC 284-30-800 andfor RCW 48.30.150, because no genuine issue of material fact
exists and, as a matter of law, [Chicago] 1s entitled to judgment in its favor?

Final Findings of Fact, Conclusions of Law & Order
on Motion for Summary Judgment Page 4 of 50



Second, while not particularly inaccurate, the statement of the issue could be more
concise. Therefore Jssue Presented: in the Initial Order is replaced by the following: '

: i _ itle Insurance Company rasponsxble for
the Lﬂegal mg oﬁ Lgaﬂd Tltle Insurance (““nmwsmv of Kitsap Countv, Ine, in violating
WAC 284-30-800, the llegal Inducerment Regulation?

rders

5, Revision of Initial Order on Review; Undisputed Findings of Fagt in Initial
the ALTs Initial Order Granting Summary Judgment, the ALJ titles all of her findings of fact as
Undisputed Findings of Fact. While it is not entirely clear wlhat is meant by this title, normally

“undisputed findings of fact” are facts the verity of which no party disputes, However, in this
Initial Order, many of the facts that are labeled by the ALT as Undisputed Findings of Fact are
actually disputed by the OIC in this proceeding, as summarized in the OIC’s Brief in Support of
Review of Initial Order and Declaration of Alan Michael Singer in Support of Petition for
Review of Initial Order executed and filed November 19, 2008, For this reagon, the undersigned
replaces the title Undisputed Findings of Foet with Initlal Findings of Fact, to clarify that while
the facts at issue may have been dispuled by the parties, the ALJ determined, by the weight of
the evidence, the facts to be as stated in each of her Initial Findings of Faot,

. Admission of Byidence in Hearing before ALI: 1t appeavs that

the evidence presented by the OIC and Chicago was not actually admitted as evidence by the
ALI during the proceeding before the ALJ, and no Bxhibit List was created during that
proceeding, For this reason, because the undersigned has determined that the evidence presented
would have been admitted if that process had been followed (see possible exceptions discussed
immediately below), in the below Final Findings of Facts, the undersigned has identified the
evidentiary documents by their names instead of by their exhibit numbers as is customarily done.
Most significantly, this evidence includes the original and amended Notives of Hearing issued by
the OIC; Chicago’s Demand for Hearing; the ALI's Order and Amended Order on First Pre-
Hearing Conference, and other preliminary documents; Declaration of D. Gene Kennedy in
Support of Chicago Title Insurance Company's Motion for Swomary Judgment RE: Agency
Liability; Declaration of Don Randolph in Support of Chicago Title Insurance Company’s
Motion for Summary Judgment Re: Agency Liability with Bx. A, which is the “Issuing Agency
Agreement” executed by Chicago and Land Title; Declaration of Madeline Barewald in Support

of Chicago Title Insutance Company’s Motion for Summary Judgment Re: Agency Liability,

Final Findings of Fact, Conclugions of Law & Order :
ot Motion for Sutamary Judgment ‘Page 5 of 50
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Declaration of Brad London in Support of Chicago Title Insurance Company's Motien for
Summary Judgment RE: Agency Liability; Declaration of Alan M. Singer executed September
24, 2008 with attached Exhibits A through P (designated hereafter as Decl. of Singer; not to be
confused with Declaration of Alan Michael Singer in Support of Petition for Review of Initial
Order excouted and filed on November 19, 2008); and Declaration of Carol Sureau,

On March 5, 2009, the OIC filed a Motion RB; Necessity to Biing a *Motion to Strike.”
In this Motion to Strile, the OIC advised that it had objected to adimission of eertain pimas: of
evidence during the hearing before the ALJ, that the AL had never ruled on the OIC’s objection’
and that the ALJ had improperly considered this evidence, Tn its Motion to Strike, the OIC
further argued that it was not also required to bring a motion to strike this evidence before the
ALY or thereafter, On March 16, 2009, Chicago filed Chicago Title Insurance Company’s
Response to OIC's Motion RE: Necessity to Bring a Motion to Strike, asserting generally that it
wasg not raising this argument, that the briefing on the Petition for Review wag cloged and
therefore the necessity of filing a motion to strike is not an issue before the undersigned,. The
undersigned advises that while indeed in order for a party to have objections to evidence
presented at hearing considered by the presiding officer it is generally not also necessaty under
Title 34 ROW to bring a motion to strike this evidence, the briefing on review of this case is, as
Chicago argues, closed, Additionally, as Chicago states, Chicago 1s not making the argament
that such a motion to sirike is required. The parties are advised that those pieces of evidence
upon which the QIC objected during hearing and identified in its OIC’s Petition for Review are
noted and are dealt with in this Final Order if they have been considered by the undersigned to
be of any evidentiary significance to the review hersin,
7. The undersigned has reviewed each Initial Finding of Fact against the evidence presented
at hearing before the ALJ and has set forth the Final Findings of Fact based upon the evidence
presented during bearing before the AL, addressing each of the ALI's Initial Findings of Fact
number by number, Likewise, the label Conclusions of Law in the Initial Order is substituied
with Initial Conclusions of Law, and the undersigred has reviewed each Initial Conclusion of
Law based upon the Rinal Findings of Fact and legal authority argued by the parties, addressing
each of the ALI's Initial Conclusions of Law number by vumber. While the undersigned

recognizes that this method results in a less than eagy-to-read Final Order, it is understood that

this is a more comprehensive method of review in that the reader is assured that each Initial

Final Findings of Fact, Conclusions of Law & Order
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Finding of Fact and Initlal Conclusion of Law is specifically considered and, if chianged, the
reason for such changes are set forth, Purther, this Final Order is even less easy-to-read, as many
of the Initial Findings of Fact and Initlal Conclusions of Law are redundant and therefore, the
Final Order contains a plethora of redundant Final Findings of Fact and Final Conclusions of
Law,

As above, the undersigned recopnizes that this number-by-mumber review is often
vonsidered to be the more comprehensive means of displaying review ag it inticates specific
analysis of eath Initial Finding and Initial Conclusion in addition fo setting foith the Pinal
Findings of Facts and Final Conelusions of Law. For this reason, and also becauge of the
complexity and importance of the issue herein, the undersigned has followed this wumber-by-
number format. However, should the parties agree to request an easier-to-read format, the
undersigned is willing to enter Final Findings of Facts, Final Conclusions of Law and Final
Order which would certainly be consistent with the Final Findings, Final Conclusions and Final
Order herein, but would simply eliminate recitation of the Initial Findings and: Initial
Conclusions — and their substantial redundancy — snd would eliminate the undersigned’s
analyses of each, Said easier-to-read Final Qrder would not replace the document herein, and the
document herein would be the subject of any appeal which might ensne, but would be attached
hereto simply for ease of reference,

8. The undersigned Review Tudge has reviewed the entire hearing file, including all
documents and exhibits filed therein, the recording of the proceeding, the OIC"s Brief in Support
of Review of Initial Order and Declaration of Alan Michael Singer in Support of Petition for
‘Review of Initial Order assigning error to the Initial Findings of Fact, Initial Conclusions of Law
and Initial Order, Chicago’s response to OIC’s Brief in Support of Review of Initial Order
Supporting the Initial Findings of Fact, Initial Conclusions of Law and Initial Order and the oral

arguments of the parties on review.

FINDINGS OF FACTS

Having considered the svidence and arguments presented at the hearing before the ALJ,
the documents on file herein, the Initial Findings of Pact, Initial Conclusions of Law and Initial
Order, the subsequent briefs filed by both parties on review and the oral argument presented by

both parties on review before the undersigned, the undersigned duly appointed Review Judge

Final Findings of Fact, Conclusions of Law & Order
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makes the following Final Findings of Fact, first quoting the ALJI’s Initial Findings of Fact
number by number, and then revising the ALI’s Initial Findings of Fact number by number as
appropriate,
1. The Office of the Insurance Commissioner (OIC) alleges that the Respondent, Chicago
Title Insurance Company (Chicago) is liable for violations of the inducement regulation, WAC
284-30-800, committed by Land Title Insurance Company (Land Title) with whom Chicago has
an "Issuing Agency” contract. Chicago has been, for some years, the only company awthorized
by law lo underwrite the title insurance policies issued by Land Title. (Decl. Alan Singer, and
Bixhibits) Respondent Clicago is u Missouri Corporation and Land Tile is a Washington
Corporation (Decl, of Brad London) Chicago is paid a percentage of the total fee charged by
Land Title for each title policy Chicago underwrifes.
+ First sentence: This Initial Finding is an incorrect statement of the OIC’s allegation. The
OIC has never included the fact that Chicago has an “Issuing Agency” contract with Land
Title at all in its enforcement action, which was issued in the Notice of Hearing format,
[Notice of Hearing, Amended Notice of Hearing.] In fact, as early as the filing of its
Opposition to Chicago’s Motion for Summary Judgment before the ALI, the OIC has
asserted that the fact that Chicago has an “Issuing Agency Agreement” with Land Title is
irrelevant, [OIC’s Opposition to Chicago’s Motion for Summary Judgment, pgs. 27 and
throtghout; Transoript of oral argument on Chicago’s Motion for Surmmary Judgment before
ALL, 1:18:16.] Therefore; to corvett the statement of the actudl allegation that fthe OIC is
making against Chicago, as stated in its enforcement action, substitute first sentence with:

Insurance ggommm ;Chwagm,

agent, Land Tit , . ' ; ;
appointed as its tille inswrance agent pursuant to RCW 48,17.160 fo act on C‘hwggg § behalf

hicago’s title insurance, [Notice of Hearing; Amended Notice of

to solicit and effectuate C

Hearing,

» Second and third sentences: Adopt statements, but olarify and supplement by replacing
withy Chicapo s u domestic Missouri title insurarice cotporation whigh has been authorized
ell title insurance in Waghington

by the OIC since 1977 aa a title insurer to widerwtite
and elsewhere, [Bx, A to Decl of Singer; Decl, of London.] Lend Title is a Washington

Final Findings of Fact, Conclusions of Law & Order
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Mason, Kitsan, Clallum and Jefferson counties

activities in Clallum and Jefferson counties), [Decl. of Randolph: Bx. C to Decl. of Singer,]
Pursuant to specific autho i ypointed insurance apents under RCW 48.17.010 and
48.17.160, Land Title hag at all times nemnmm had the authority to solielt, gmﬁo@ilx

under RCW 48.17. 010 and 48.17.160, thago Ay authonze Land 'I‘rﬁia to act on CZlncago 8

nd to collect premivms on insuranses so

Chicago as required by the ng;) lg facj2 gines Mgv 1, 1992 Cgcago has adgllticmai v
authorized Land Title to effectuate Chicago's behalf and
to_collect premuiums therefore. [Decl. of Randolph; Bxs. C, D, B, and G of Decl. of Singer;,
“Issuing Agency Agreement” entered into between Chicago and Land Title May 1, 1992 and

mgluded ag Bx. A to Decl. of Ran _Q,lQ}g,] At al] tg;g% pettinen W,ngm Land I; & was not

hicago title meur: plicies o

cap_solicit for and effectuate its title ingurance there is thr
Decl. of Singer; “Issuing Apency Agreement.””] Finally, Land Title cg!leg’cs the Chicago title

insurance premiums, pavs 12% of the gross premiwm for each title policy effectuated to
Chigago and retains the balance for itself. [Decl. of Ravdolph; eney
%.of Land Tifle’s total revenue somes from sscrow services

Agresment."] Approximately 2

Final Pindings of Faot, Conclusions of Law & Order .
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[Decl. of Kennedy at 5; Initia] Finding 257 all the rest of its revenue ~ 72% - comes from
selling Chicapo’s title insurance policies.

2, Land Title i a tille and escrow company that does business in at least two Washington
counties, Mason awd Kitsap, It is viot. g purty to this action. Rather, for Land Title's violations
of the above-cited regulation linting Inducements, the OIC seeks to Impose fines of $155,000 on
Chicago, based on the "Issuing Agent” [sic] contracty the relationship between Yhe two
companies, and the broad enforcement and vegulatory authority of the OIC. Fov the purposes of
this motion only, it is stipulated that Land Title did commit the alleged violations of the

inducement regulation.

+ First and second sentences: Correct and clarify. Replaae with! ,& found above, Leand

relevant, Land Titls is not & party fo this action.

» Third seritence; This 6 an incorrect statement of the basis for the OIC*s disciplinary
action against Chicago: as above-under “Issue Presented,” the fact of the “Issuing Agency
Agreement” is not a basis for the OIC’s action against Chicago and it has never even been
mentioned in the QIC's enforcement action. (The agreement referred to is not entitled
“lgsuing Agent” contract) it is entitled “Issuing Agency Agreement” and will hersinafter be
referred to as such) [Notice of Hearing and Amended Notice of Hearing.] Indeed,
consistently throughout its briefing and oral argument before the ALJ and in its briefing and
oral argument before the undersigned on review, the QIC argues that the existence of the
“Tssuing Agency Agreement” is irrelevant to the issue herein, Replace with: The OIC seeks
[itle

to imiposé fines against Chicago, based vipon the illegal acts of its appointed agent, Land

+ Fourth sentence: Adr:)p't;

3. The stipulated violattons of the inducement law- by Land Title include "wining and
dining” of real estate agents, builders, and morigage lenders with meals, golf” tournaments,
advertising for one real estate agent, purchases at a Board of Realtors auction; and professional
Jootball championship game tickets, in amounts over the $23.00 limit allowed by WAC 284-30~
800. [Amended Notice of Hearing.]

Final Findings of Faot, Conclusions of Law & Order
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»  Adopt, but change inducement law to more properly identify the velevant rule as WAC
284-30-800, the [legal Inducement Regulation, and add sentence: Because the Tllsgal

Inducement Regulation provides Hmitations on title insurers and their apents on giving things

inswance.
Land Title Is known as an “underwritten title company,” or “"UTC.” Land Title cannol

issue title insurance policies on its own, without an underwriter like Chicago, who has the legal

authority in Washington to underwrite the policies, as granted by the OIC, Chicago is required

by

law to "appoint” any UTC whose title policies it writes, and Land Title has been properly

appointed by Chicago with the OIC for that purpose. (Decl. Singer and Exhibit F,)

« First sentence! Randolph declares that Land Title is an independent title company known
in title inswrance literature as “independent agents” or "underwritten title companies™
("UTCs™). (Decl. of Randolph,] While the identity of “UTCs” might be designations
developed in title litaratures, “UTCs" are not designations recognized in the Inswrance Cods,
and ate certainly not designations which wonld somehow differentiate a title insurance agent
from a title insurance agent which is also called a “UTC.” Otherwise stated, the label of
“UTC” does not alter Land Title's status as a title instrance agent, which acts on behalf of its
appointing insurer, Chicago, with all the rights and responsibilities of an insurance agent
under the Insurance Code and regulations. Therefore the fact that Land Title may also hiold &

title industry designation of “IJTC” is irrelevant to the issue herein. Replace with: Land

might also informally designate it ae'a “UTC,” whether a title fnsurance agent is also referred

to_as a “UTC" s firelevant; its nature #s a title insurance agent, with the ensuing rights and
responsibilities of a title insurance agent which acts on behalf of itg appointing insurer

remaing the same.

»  Second sentence: Land Title cannot and does not “igsue” 4 title insurance policy in any

case, with or without an underwriter like Chicago. It is Chicago, as the insurer, which issues

Final Findings of Fact, Conclusions of Law & Order
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3.

its own Chicago title insurance policies in every situation; Chicago miay choosé to appoint a
title insurance agent to act on its behalf, but it is never Land Title, the agent, which “issues”

the policy. Caormrect sentence by replacing with: In tho

Chicago title policies, Chi

;ﬂe policies,
e Third sentence: Statement not supported by the evidence, Chicago doss not “write” Land

Title’s title policies; Chicago “writes” Chicago’s title policies, Land Title works on
Chicago’s behalf to simply effectuate, i.e. help, Chicago in the solicitation for and sales of

Chicago title policies which are underwritten by Chicago, Also, Land Title has not been
appointed by Chicago “with the OIC for that purpose” Replace with: Chicago, as an insurer,
is required by law to legally appoint any entity which it authorizes to act on its behalf,. This

m@ ce Code, agents which are legally ﬂmomtgd by i
insurance on the ingwer's behalf and, if auwthorized so to rim, the appointed agent rmay

for or effectuated, As found above, in the case of

insurance agent. i addition to _having the right to solicit applicativng for inswrance on

yﬁxgmmd by Chicago, as provided for wnder the Insurance Code, to effectuate Chicapa’s

title nolicies [ Decl. of Randolph: “Issuing Agency Agresment”] gnd to ggllewt memwms for

Chicago and prewiv ratés ag _
Chicago also conducts its own hisurance and escrow business in eight Washinglon

counties, and mainiaing or subscribes to titlle plants in these counties ds requived by law, In

these geographic areas, Chicago has its own employees and agents, and maintains its own

Final Findings of Fact, Conclusions of Law & Order
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branch gffices. n the countles where it does divect business, Chicage conducts morketing o sell

its services.
» Adopt, but add citation to evidence: (Deel. of Randolph; Deel, of London,)
6. . Chicago conducts no marketing activities in Kitsap and Mason counties, however.

Chicago relies entirely on the efforts of Land Title to market the title insurance policies in these
geographic areas. (Dec. London) Land Title ts the only title company appointed by Chicago io
sell its title insurance policies in Kitsap, Mason, Clallam, and Jefferson Cowntles. (Decl. Singer,
Ex, E) However, Land Title operates and has offices only in Kitsap and Mason counties. (Decl,
Kennedy)

s RBither unclear or incorrect statement and if read one way then not supported by the

evidence. To clarify/correct, replace with: Chi ts no direc
Kitsap, Mason, Clallam and Jefferson counties, (Decl, of London.) Chicago relies solely on
the efforts of Land Title, (Decl, of London: Decl. of Kennedy.) as its exclusive appointed

insurance agent, to act, on behalf of Chicagp, to solicit for and effectuate Chicapo title

gwhm $ in these counties and to collect Chicago’s established premiums for these title

(Ex. E Yo Decl, of Singer.)
'7. A minority share of Land Title stock (45%) is owned by Seeurity Union Title Insurance

Company {Security Union), which iy a subsidiary of Chicago Title and Tvust Company (CT
Trusy), CT-Trust is a subsidiory of Fidelity Nutional Title Group, Inc., which s, lr turn, o
subsidiary of Fidelity Natlonal Financial, Ine, Chicago is also & subsidiary gf CI' Trust. Thus,
Land Title and Chicago are each subsidiaries of or-partly owned by separate c:&wwam’m who
share the same parent company, Fidelity National Financial, Inc. [Ex. 5, Decl. of Barewald.]

«  Adopt, although relevancy is questionable,
8. Berween 33 and 44% of the board members of Land Tille, since 2002, work or have
worked for the shared parent company, Fidelity National Financial, Inc., or one of its
subsidiaries. [Ex. 9, Decl. of Singer, Ex. D, E] Other than the shared parent company identity,
Chicago has no corporate affiliation with Land Title.

s Pirst senitenice: Adopt, although relevancy is questionable.

v Second sentence: Delete, Insufficient evidence presented to support this finding.

Final Findings of Fact, Conclusions of Law & Order 130
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9. In Washington, there are a mumber of UTC's [sic] or "independent title companies” that
provide title insurance, typieally in counties where national companies do not sell this divectly,
(Decl, Randoiph) Chicago contracts with eleven UTC's [sic] in Washington state, to widerwrite
the visk that the title search was not done properly by the UTC, and hence, Chicago assimes
ltability to the ultimate consumer for any loss caused by the bad title search. The UTC’s [sic)
tnvolved own or subscribe to a title plant in the counties where they operate, by law,
» TFirst sentence: Not supported by the evidence; “UTCs"” do not “provide title insurance.”
“UTCs” are a designation found in title literature which has been applied to some title
insurance agents. These title insurance agents, like Land Title, help their appointing insurers
to provide that insurer’s title insurance by, acting on the insurer’s belalf, soliciting and
effectuating the appointing insurer’s title insurance, This senience appears to recognize
“UTCs™ ns something different than fitle insurance agents. Land Title is a title inpurance
agent under the Insurance Code, and Hs such, ity actions in solivitation and effsctuation of
insurance policies on behalf of its insurer, Chicago, ate g'c;Ve;mad by the Insurance.Code;
whether Chicago or Land Title choose to call Land Title a “UTC” or any other name.

Replace with: I Washington, there are a number of title insuragee agents which also are
called in_title insurance literature, “UTCs”; these “UTCs.” such as Land Tiile, arg title
insurance agents appointed by a title insurer(s), such as Chicago, to solicit for and effectuate

title mmsurance policies issued and underwritten by the title insurer, mainly in counties where

pational ttle insurers do mnot solicit and effsctuate their title policies directly, [Decl. of

»  Second sentencer Unsclear, UTCs do not “underwrite the risk that the fitle search was not
doue propetly by the UTC.” If duly appointed 4s insurance agents; they are authorized by
the OIC only to solieit for and in the Chicago/land Title sitnation effectuate and colleat
premiwms for, the insurer’s title insurance. In addition, in the Chicago/Land Title situation,
Land Title performs the title search and, baged on its findings, is authorized by Chicago
again on behalf of Chicago - to determine whether to effectuate a Chicago title policy in each
itle literat ]

specific case. Therefore replace with: In_ Washington
designated certain entities, such as Land Title, as “UTCs"” or “independent title companies.”

Whether they gre designated as “UTCs” or not, thege eutities, like Land Title, are only

Final Findings of Fact, Conclusions of Law & Order
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are licensed as title insurance agents by the OIC and. are dul inited by title insurer(s) to

act 'on behalf of the litle Insurer to solicit for aud, if authorized by the insurer, effectuate fitle

policies on the insurer’s behalf and collect premiums therefor, This arrangement ogcurs
typically in counties, such as Mason and Kitsap counties, where title insurers do not solicit

for and effectuate their title insurance policies directly, and Chicago has appointed some

eleven of these entities to represent it in various counties throughout Washington state.
Decl of Randolph.] As with any appointed insurance agent, whether the agent is designated

a “UTC” or nol, it derives its authority from being licensed by the OIC as a title insurance

and there is a defect in title, then Chicago, as the insurer and underwriter of the title policy.

must agsume Liability to the purchaser/policvholder for any logs ag a result,
» Third sentence: Clarify, by replacing with: Additionally, Land Title ¢ ots title

required by the QIC,_it owns_or subseribes to title

10, Chicage kc’w no mvalwmant in the title search with these contracted UTC's [sic],
including Land Tiile: (Decl. Randolph) The UTC's [sic], including Land Title, maiket their own
services without the involvement or financial contribution of Chicago; conduct the title searches
using their own title plant; lssue preliminary commitments for litle insurance; address
exceptions to the title identified in the preliminary commitment,; and issue the title policies, all
withow Chicago's participation. (Decl. Randolph.) ’

» First sentence; Adopt, although relevancy is questionable.

» Second and following sentences: Bvidence does not support this finding, Replace with:

. gerviges, such as escrow_services

Final Findings of Fact, Conclusions of Law & Qrder 132
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11,

insurance, addresses exceptions to the title identified in the mehmmmv cormmitment: and

effectuates the issuance of Chicago’s title policies

[Decl. of Randolph: Bxs,

involved or otherwiss participate in these activities which are conducted o

Agency Agreement,]

Chicago recelvas Specific Information from Lamd Title when it is called upon to inswre a

title policy: u policy number; the UTC's interngl file number; the effective date of the policy; the

type of policy; the prentium paid; and the amount of liability. (Degl. Randolph) Unlesy the need

arises, Chicago does not receive a copy of the preliminary commiiment or any of the docurments

associated with the closing, (Decl. Randolph) The only function Chicago undertakes with Land

Title is lo insure the risk of later-discovered title imperfections.

» First and second sentences: Adopt, although relevance is questionable except as to show

the agency mlaiion&hiplb@twwn Chicago and Land Title,
» Third sentence: Clarify summary of the evidence by mplac:.mg with: Unless the need

arises, Chicago does not receive g

documents. associated with the

Land Title on Chicago’s behalf. Instead, Chicago has vhmfm to allow Land Title ag its

appointed insurance agent to act on Chicago’s behalf somewhat independently, even though
as the appointing insurer Chicago could have sxercised more control over the solivitation ax;d

Final Findings of Faot, Conclugions of Law & Ovder
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the pertinent details of each Chicapo policy sold, and to examine certain specified

information on a regular basis ot if it chooges to do so. However, the fact that Chicagoe chose
to be uninvolved in all of these other aspects of the insurance transaction being conducted by
Land Title on Chicago’s behalf does not relisve Chicago for respongibility for Land Title’

solicitation or other activities conducted on Chicaga’s behalf,
12.  The "Issuing Agent” [sic] coniract between Chicago and Lond Title spells out

specifically the relationship between the iwo companies. (Decl. Randolph, Fx. 4) Chicago is the
“wrincipal” and Land Tiile is the “issuing agent™ in the contract, The contract requires Lond
Title 1o use Chicago to wnderwrite its tile insurance, although an addendum allows Old
Republic Insurance to underwrite for Land Title as well, However, Land Title has used only
Chicago for this function for some years and Old Republic has never accomplished the legal
requirements to be able to underwrite for Land Title, (Decl. Singer, and Ex. F) Pursuant to the

contract, Land Ditle pays Chicago 12% of the fee charged for each title insurance policy wriiten.
(Decl. Randolph, Ex. A)

v First and second sentences: Incorrect finding, not supported by the evidence. Replace

relationship of Chicago as msum/wrmamm;mid Land Title as angmt&d agent/agent,
ineluding what entity ruay

Insurance Code defines the parties to a title insurance transactio

+ Third and fourth sentences: Adopt.

+ Tifth sentence: Clarify by replacing with: |

and ag s fairly common in insurer-agent transactions, Land Tlilﬁ collects the premiwmn for
the title insurance, in the amounts set by Chicago, and then pays a percentage of the pross

premium charged for each title policy — here it is 12% by agreement - over to Chicago.

[Decl. of Randolph; “Issuing Agency Agreement.”]

Final Findings of Fact, Conclusions of Law & Order
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13, The Issuing Agent [sic] contract givas Land Tille no authority to advertise or mavlet for
Chicago, and the contract specifically forbids Land Tile from using Chicago's name in any
advertising or printing, except to indicate that Chicago is the underwriter for the title insurance
policies. (Decl. Randolph, Ex. A) Land Tille employs its own sales personnel to market its
services to potential customers in Kitsap Counly. (Decl. Kennedy) The marketing materials used
by Land Title do not mention its relationship to Chicago. (Decl. Kennedy, Ex. A-E) However,
the website of Land Title does have a hyperlink to "National Website" which takes the user to
Chicago’s website. (Decl, Singer, Ex. H) Otherwise, the Land Title website makes no mention of
ity underwriter or any connection to Chicago,

»  Pirst sentence: Finding not supported iyy the evidence, Replace with; mgh_gggg@_,é

duly sppointed agent under the Ir i

without also being required to hpvca @nemﬁc aut’fmmzatmn from thtz appointing _insurer

elsewhere, to solicit on behalf of Chicago. Putther, as specifically allowed under the
Insurance Code if the appointing insurer authoriz
fact given the authority to effectuate Chicago's title policies and also to collect t}_;;ca premivwms

therefor (in the amounts prescribed by Chicago and as Chicago has had to file with the OIC)

hile not a requirement, it is noted that a review of the

in the “Issuing Agency Agreement,”

situation between these parties and the “lssuing Agency Apresment” showsg that, as

directly in these counties, Chicago would have no one to solicit for its title policies,

+ Second through fifili sentences: Adopt, although not relevant to the issue lerein,
¢ Add sixth sentence: Tl naterials vsed by Land Title may
not always indicate its relationship to Qlucg;zo [Decl, of Kemmedy], under the terms of the

“Tegning Agenc ecment” Land Title may use the name of Chicago in its advertising an@

under its “Issuing Agency Agreement” - Land Title is clearly advertising for Chicago’s title

Final Findings of Fact, Conclusions of Law & Order
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ingurance. In fact, only about 28% of Land Title’s total revenus comes from escrow services

[Decl, of Kennedy at 5, Initial Finding of Fact 251: all the rest of its revenue, 72% - comes

from selling Chicago's title insurance policies. Further., while the Land Title website may

Chicago does not pay any of the business expenses of Lawd Title, nor pay for any of its

services,

15,

¢ Delete as misleading. Replace with: It cannot be fow

the business expenses of Land Title, nor pay for any of its gervices: under the terms of the

“lesuing Apency Agreernent,” Land Title collects the preminms for each Chicago title policy

it effectuates, then sends just 12% of the gross premiwm for each policy to Chicago, [Decl.
of Randolph; Issuing Agency Agreement.]

In the contract, Chicago vatains the right lo examine the records of Land Title "which

relate to the ttle insurance business carvied on by Land Title for Chicago,” including accounts,

books, ledgers, searches, abstracts, and other related records.” (Decl. Randolph, Ex. A) The

contract also requires that Land Title preserve for ten years the documents wpon which “title

assurances and underwriting decisions were made, including searches, worksheets, mups, and

affidavits.” (Decl. Randolph, Bx. A) Although permitted by the contract, Chicago has not

reviewed any of the records of Land Title during the period at issue here.

v First two sentences: Adopt. Although not necessary for this analysis, this shows the
great control Chicago had over Land Title (whether or not it was exercised).
s Third sentence; Delete, This sentence is ircelevant to the issue herein; if Chicago has

not chosen to feview any of the records created relative to applications for Chicago title

inswance that fact does not affect Chicago's status as the appomtmg insurer, Revise by

replacing with:  Therefore Chicago had the right durin

the records created preliminary to sales of Chicago’s tﬁ;le palicies and at other times, solely

by virtue of its position as the appointing insurer of Land Title, While irrelevant to_the issue

herein, Chicago was also permitted pnder the “Issning Agency Apreement” to review those

Fingl Findings of Fact, Conclusions of Law & Order
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records and to exercise other sipnificant controls over Land Title, However, Chinago chose

ivities of control it could
Tssuing Agency
Agreement” during the period at issue here.  [Decl. of Randolph: “Issuing Agency

16, Land Title is required by the contract to comply with all laws and regulations, and to

notify Chicago of any alleged violations or complaints abowt Land Title’s compliance with such
laws and regulations. The OIC did not notlfy or include Chicago in its investigation of Land
Title for the inducement violations at.issue, but Land Title notified Clieago of the investigation
and 1 vesulls, ax called for in the conivadi,
»  Adopt, although of questionable relevance to the issue herein, Add sentence: Simply
because in the “Tssuing Agency Agreement” Land Title has committed to cormply with all

.

laws and regulation and to notify Chicago of any alleped violations or complaints about Land
Title’s compliance with them does not affect Chicago’s status as the appointing insurer and
not reauired in the analvsis herein, in fact this

Land Title its appointed agent.

provision supports the principal/agent relationship created onder the Insurance Code,
the principal’s concern that its agent comply with applicable laws and repulations
imposed upon Lend Title by the Insurance Code based upon its statug ag an
' gent_notify the prineipal of any significant

17, Inthe contracl, loss is allocated batween the two companies, with Chicage lable to the
customers of Land Tille for any fatlures of the title search, and Land Title liable for everything
else. (Decl. Randolph, Ex. A) The contract requires Land Title to Indemnity Chivago against loss

from Land Title's actions of fraud, conspiracy, or failure to comply with all Federal and Stare

laws. (Decl. Randolph, Ex. A Sec. 9(B)(8)).
e TFirst sentence: Incorrect recitation of the actual wording of the “Issuing Agency
Agresment.” Replace with:  in mmers are those of Cliicago, which sslls,
through Land Title, Chicago title policies to fhose oustomers. Tn the “Issuing Agency
etween Chicago and Land Title, witl the insurer being lable,
itle search, and Land Title being
“responsible to [Chicago] for all loss, cost or damage, ... caused by ... 9.B(1) Failure of

Agpréement.” Joss s allocated

as fhe insurer, to its policyholders for any failures of the
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Issuing Agent [Land Title] to comply with the ... rules, regulations or insiructions given lo
mzz’ng 4g llignd Title]l by Principal [Chicapo] and nearly all of Land Title's other

Agreement” clearly indicates that Chicago -~ exercising gontrol over its agent - requires thi
Land Title comply with instructions given by Chicago to Laud Title, and applicable laws, or

face liability to Chicago for that failure, Further, as indicated, Chicago provides for the
nossibility that allegations might be made againgt Chicago for the acts of Land Title in
violating federal or state laws or regulations including the Ille ulation,
[“Issuing Agency Agreement at 9.B(8).)

s Second sentence: Adopt, although relevance is questionable, and add: However, the fact
that Chicago may be atfempting in its "Tssuing Agency Agreement” to somehow evade
iring that Land Title

 Meadlure to commly

] Inducems

urelevant,

18, Land Title's auwthority under the comiract Is limited to nccepting and processing

applications for title insurance in accordance with prudent underwriting practices, and isswing

the title insurance policies underwritten by Chicago. Land Title is vequired to use forms

provided by Chicago for these functions,
» First gentence; Delete ag not supported by the evidence presented. In earlier findings, the
ALJ finds that Chicago conducts no activities at all in solicitation of its own title insurance
and now she finds that Land Title does not solicit for Chicago’s title insurance either.
Someone has to solicit for Chicago’s title insurance, and it has been found ebove that in fact
Land Title does have the authority under the Insurance Code (and indeed under the “Issuing
Agency Agresment” as well) to solicit for Chicago's insurance. Also, Land Title does not
“jssue” the title policies; rather, Chicago issues its own title policies but has appointed Land
Title to issue those title policies on Chicago’s behalf, Replace with: Land Title is authorized
by the Insuranice Code, as the appointed agent of Chicago, to solicit on behalf of Chicago for
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Chicago's title insurance. Additionally, Land Title is specifically authorized by Chicago to

not only solicit for, but algo fo effectuate title policies on behalf of Chicago and collsct the

premiwmns therefor, [Decl. of Randolph: “Tesuing Agency Agreement,”]

» Second sentence: Adopt, although relevant only to show that Chicago exercises confrol

over Land Title in requiring Land Title to use Chicago’s forms in effectuating Chicago®s title
policies,
19, The contract specifically provides that Lend Title, "' ...shall not be deemed or construed
to be authorized to do any other act for principal not expressly authorised herein,” (Decl.
Randolph, Ex. A)
o TFirst sentence: Adopt, although this finding is not partionlarly relevant, and change
citation to [Decl, of Randolph; "Issuing Agency Agreement”.]

20. Chicago has no right to control the actions of Land Title other than as specified in the
contract, directly relating to Land Title's title search activity, Further, there is no evidence that
Chicago did control the actions of Land Title, especially the marketing practices of Land Title.
The President of Land Title denies that Chicago controlled or could conirol its actions in any
areq other than the lssuing of title insurance,
» First sentence: This finding is entirely afi:fomnm,, not supported by the evidence and
misconstrues the evidence necessary to consider when deterniining a principal-agent
relationship and ensuing responsibility of the principal for acts of it agent. Again, as found
above, the insurer-agent relationship was created by the voluntary acts of Chicago and Land
Title in Chicago appointing Land Title as its insurance agent with the QIC, with the resulting
ability of Chicago to control virtually all of the actions of Land Title concerning Chicago's

insurance. Further, while not particularly relevant, this finding is olearly not even supported

by the wording of the “Issuing Agency Agreement”, Bven if it did govern therein, Chicago
clearly retains the right to control many of Land Title’s activities including terminating Land

Final Findings of Fact, Conclusions of Law & Order ‘
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“ssuing Agegcy Agreement.],

Furthen Chmagc could have terminated Land Title’s gg_eement appointment at any tine,

» Second sentence: Trrelevant stateraent. Replace withy The evidence shows that C)lugggg
may have chosen not to overses or otk ) it '
of Chicago, in solicitation of Chicago’s title insurance either ag the appointing

common law principal. However, the fact that Chicago may have chosen to look the other

way and not participate or control its agent’s activities in this ares does not relieve Chicago

frorm being accountable for the acts of its appointed agent,

» Third semtence: Delete. Not supported by the evidence, and conclusory., As mentioned
in preliminary comments above, it is noted that the OIC moved to strike all statenaents in the
Kennedy Declatation and others based tupon cited statutory and case law, before the ALJS
[OIC’s Response Brief to Chichge’s Motion for Summary Judgment, pg. 13] but, as
discussed above, the ALJ's Initial Order fails to show that she considered this motion, The
statements which were the subject of the OIC"s motion to strike are now reflected as findings
in Findings in this sentence and in parts of Findings 21, 23 and 24. While there is, indeed, no
initial deeision on the OIC's motion to strike and therefors no initial decision to review, in
this situation it is of no consequence for the reason that this third sentence, and the parts of
the later findings, are to be given no weight: it has been found above that the relationship
between Chicago and Land Title ag appointing insurer and appointed agent, along with their
statutory rights and responsibilities, does not support this statement. (Additionally, although
not partioulurly rélevant except to lend support fo the fact that Chicago as the insurer had
control over Laud Title, in the “Jesuing Agency Agreement” Chicago could also bave
sontrolled many of Land Title's acts on Chicago’s behalf)
21, The QIC has presented no evidence that Chicago pays for any of the expenses of Land
Title, or is involved in its marketing or other business conduct, There is no evidence to counter
the declarations offered by Chicago which show it does not have any control or right 1o control
the operational conduct or decisions of Land Title,
o First sentenice 16 expenses: Ertoneous finding not based on the evidence. Replace with:
14 above, il cannot be found that Chicago does not pay_any of the
' ot pay for any of ifs services: under the terms of the
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e
¥ e ?

“Issuing Agency Agreement,” Land Title collects the premiums for each title poliey it

effectuates, then sends just 12% of the pross prerhinm for each policy to Chicago. [Decl. of

Randolph; Issuing Agency Agreement.]

» Pirst sentence re Chicago's involyement in Land Title’s “matketing or other businsss

conduct:” Delete ns redundant and an incorrect staternent of the clear weight of the evidence,

See Findings 17 and 20 above,

» Second sentence: Delets as redundant and 40 invorrect statsment of the clear weight of

the evidence. See Finditgs 17 and 20 above,
22, Extensive discovery has been undertaken in this watter, with lavge wnumbers of
interrogatories answered by Chicago. (See Exhibils, Decl. Singer) Further, the OIC has
authority to demand records from Chicago and Land Title, so therve should be ne evidence
exclusively in the hands of Chicago or Land Tille, to which the QIC has not had full access. A
pre-hearing conference was held in this mater March 31, 2008, with discovery on-going since
that time. No motions have been made to compel discovery of documents or other evidence aboul
the involvement of Chicago in the business of Land Title,

+  Adopt, although relevance of this finding {s questionable,
23, The uncontested evidence shows that Chicago has no control, input in, or oversight of
Land Title's business or marketing practices or procedures. Chicago does not provide ony
advice to Land Title abowt compliance with the lmws, including the inducement laws, (Decl.
Kennedy.)

o Firgt sentence: Delete. This finding is redundant and is an incorrect statement of the

clear weight of the evidence. Replace with: As found above, Chmago, as_the amom;;m

insurer, lgad at all -

k cnown }gmblem which had been ocouri
addressed many times by the OIC in its efforts to advise ti

whotn they were responsible, of the need for strict compliance with that regulation, [Decl. of

insurers and their agents for

Tompldns, with Bxg, 1 The fact that Chicago and Land Title entered finto a private *]
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foable statutes and regulations, and many other

activities, does not relieve Chisapo of its responsibility fm,gm am of I,ax\,_d Title’s and
gertainly for Land Title's violations of the Iegal Ind

« Second sentence: Adopt, although relevance is questionable,

24, Land Title does not market "on behalf” of Chicago, but only for itself. Chicago does not
pay Land Title's expenses, nor play any role or exercise any conirol over Land Title’s business
practices. Chicago does not provide any advice to Land Tiile regarding complionce with the
inducement laws. Chicago has no oversight of any of the marketing practices or procedures of
Land Title. (Decl. Kennedy) ‘
« Tirst sentence: Not based upon a correct statement of the weight of the evidence,
Replace with:  As set forth in the Insurance Code, as Chicage’s appointed insurance agent,
Land Title maﬂcg:t’s for Chicago’s title insurance on behalf of Chicago.
» Second sentence: Redundant and is an incomect statement of the clear weight of the
evidence., See Findings 14 and 17 above,
e Third and fourth sentences: R@placvs with:
Land Title re

conduct any oversight of any of Land Title’s marketing

ding commpliance

Further, although this was uot veguired as a precondition o enforcemer
Chicago, Chicapgo and all title insurers operating in Washington were clearly apprised bx the
QIC of the problem of widespread violations of the Illegal coment Repulati of
ingurers’ liability for their appointed agents’ viglations of the Illegal Inducement Regulation,
Title insurers were also informed that this ares was of great priority and importance to the
QIC. See Findings 26-30 below, In 1989, the OIC mailed 8 communication conceming the
problem directly to Chicagp. ‘ i : in_21
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Wasghington involved in widespread violations of the Ilegal Inducement Regulation, [Decl,
of Tompldns, w/ Bxs,] Ses Findings 26 - 30 below,

25, Inatypical year, about 28% of Land Title’s revenue comes from the provision of escrow
services, which ave independent of ity velationship with Chicago. Land Title keeps 100% of its
enrnings from eserow services. (Decl, Kennedy)

« Adopt, although relevancy of this finding is questionsble.
26, The OIC undertook a study of the title insurance business in Washington in 2006, and
Jound widespread violations of the inducement laws by the major companies operating in
Washington.  Chicago was a violator, although the OIC’s report noles that Chicago made
“attempts ' to comply with the law. (Decl. Tompkins, and Ex. A) The investigation and report
Jocused on four major companies providing title insurance in Washington, including Chicaga,
Land Title was not one of the title companies investigated or mentioned in the report.

+  Firgt three sentences; Adopt.

+  Fourth sentence: Delets. Not relevant, Faving not had its agent named or hwestigated

in an investigation report does not relieve Chicago from responsibility for this agent.
27, Because the vioktions of the inducement law were so widespread, the OIC opted not to
lake individual action against any of the offenders. Instead, it took remedial action, including
the issuance of the report and a "Technical Assistance Advisory” on November 21, 2006, The
Advisory was issued to all "Washington insurers and their title insurance agents.” The sialed
purpose of the Advisory was to "clurify requirements for title insurers and their agents” of the
requirements of the inducement and rebating laws. (Decl. Tomplins, Ex. B)
« Adopt, and add: - Thereby. althongh it was not a precondition to_the OIC taking
enforcement action against title insurers for violations of the Megal Inducement Repulation
by, their agents, the OIC attempted to ensure that both title i
fully_aware of the Illegal Indugerment Regulation and the 1
violations by their agents. [Decl, of Tompking, Bx. B.1

28, The Advisory does not state that the underwriting insurance companies (insurers) will be

liable for the violations of separately owned and operated underwritten title companies (UTC's),
by virtue of the contracts between the two companies for underwriting services by the
underwriting insurance company. No mention is made of the UTC's, and the relationships
between these underwritien title companies and the insurers, in the Advisory letier,

Final Findings of Fact, Conclustons of Law & Order
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« Pirst seutence: Delete, Sentente incorredtly assumes that a "UTC" or “underwritten title
company,” which label is not even recopnized under the Insurance Code, is 16 bé treated
differently than any other title insurance agent. Onece again, Land Title {s 2 duly appointed
insurance agent of Chicago, and thereby authorized to golicit and effectuate insurance

contracts on Chicago's behalf, Per Findings 24 and 27 above, said Advisory was issued

simpw to assist all Washington insurers and their title nsurance agents. Rmplaw with the

OIC 8 commmunications with Chicapo and other title insurers, title insurers would be held

responsible for the acts of their agents in violating the Illegal Inducernent Rbegulation,

the appointing title insurance company, nor does the gem gnation of “"UT(?’ @ffac’r the 11 ability

of title insurers for their agents’ violations of the Iegal Inducernent Repulation and statute,
or of any other statutes and regulations found in the Insurance Code,
29, In 1989, the QIC also sent a letter to Chicago in Tacoma, Washington, stating

re

specifically that the letter was to be given to "each of your branch offices and to each of your
agents.” The letter further elaborated that, “Title insurers are lable for any activity conducted
by their agents regarding this regulation whether tha title insurers have knowledge of the activity
or not.” The vegulation being referred to is the inducement regulation, Limiting the dmount that
can be spent on “fems of value” given to middle-persons such as builders and real estate
agents/brokers, us inducements for their business,  (Decl. Singer, Bx. M) This letter makes no
mention of the UTC's that Chicago might be using for title business in Washington,

¥

herefore, in 1989 Chicapo was divest

* First two sentences: Adopt, and add sentence:
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by itle insurers are liable for any acts of their agents relative to

complisnce with the I Imzal Inducement Regulation whether the title ing
of the activity or not, [Bx. M to Deol. of Singer.] Bven so, tn 2006 the OIC investigation
and report [Decl, of Tompking, w/ Hxs.] found that Chicago was one of four title insurers

rer has knowledpe

found to be committing widespread violations of the Illegal Inducement Regulation, [Deal.
of Tompkins, w/ Exs.]

+ Third sentence: substitute “middle-persons” with accepted designation and clarify

sentence, by replacing sentence with:

Inducement Regulation, which limits the amount that a title insurer or title ingurance sgent

can spend on “items of value” piven to potential producers of Hils insurance business auch as

b;gldegs anel mgl egtate o gmts/b;olcg,rs, 48 mgucameng for refercing title ingurance buginess

) F’m,u:‘t}: sentencer Delete. Once again, this sentence indicates an incotrect understanding
of the Insurence Code and regolations, and makes an assumplion that for some, reason the
label of “UTC™ or “underwritten title company” privately assigned to Land Title changes the
insurer-agent relationship. This is not a cowect assumption: even if warning by speeches and
correspondence were a precondition to the OIC’s enforcement action, in the 1989 lstter which
0OIC sent to Chicago in Tacoma, Washington, there is no need to differentiate between

Chicago's branch offices, Chicago’s agents and “UTCs.”

*  Replace with
different entities a8 "UTCs” or “underwr Mman title c:ammmwf Land Title and other sg;g; ilar
pntities exist as they were created by thei , ‘
since March 5, 1993, and because it chooses not to solieit and effectuate Chicago itle

policies directly in Mason, Kitsap, Jﬁffjmson and Clallam counties, Chicag ,
appoint Land Title as a title insurance agent to act on Chicago’s behalf to solicit and
effectuate Chicago title policies in those counties. Because Chicago has appointed Lend

Title to act on its behalf in solicitation of Chmaga s title insurance in these countiss, Chicago
iolations of the

;I”llaga] Inducement Regulation

or the private “Issning Agency #
30,  The OIC wlso addressed the Washington Laazd Title Associniton in September, 1989,
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about the on-going violations of the inducement laws, 1o put the title companies and agents
present on notice that further violations would not be tolerated. (Deel. Singer, Ex. M) Chicago
is not a member of that organization.

» First sentence: Adopt.

s Second sentence: Delete, as whether or not Chicago was a member of the Washington

Land Title Association ig irrelevant. Replac)a with: l;e, QIC’s aﬂmts, ﬂfuongh letter to

e ) nducement Re ‘eohnical Assistance Agwggrw and
befam ‘Washington T_,and Title Msoclatlon were voluntary effort

these efforts by the QIC was not a precondition to enforcement action against title insurers or

their agents. [Deel. of Tomplins, w/ Exs.] BEven so, Chic:ago had been aware of the Illggal
mggc ment R@gulaum and its lability for it i

3.  InAugust 2005, Chicago fssued a letter to the OIC accepting liability up to $200,000 for
any "fraudulent or dishonest acls by Land Title,” specifying this was to meet the requirensents of
ROW 48.29.155, and was limited, “only in connection with those escrows for which [Land Title]
issues a title Insurance commitment ov policy of Chicago.” (Decl, Singer, Ex. I)

v Adopt,
32.  After the 2007 investigation of Land Title was completed, the OIC sent a proposed
Consent Decree to Chicago to sign, agreeing that Chicago would pay a fine, and monitor and
control the future behavior of Land Title in regard to the inducement regulation. Because
Chicago and Land Title agree that Chicago has no control over Land Title's actions or business
conduct, and never has had, Chicago declined to enter into the proposed Consent Dacree,
believing it would be legally unable to fillfill the terms of that agreement,

» TFitst sentenos: Adopt. ‘

» Second sentence: Delete. There is insufficient evidence in the record to support this

finding.
33. Add new finding: It hag been found m the Final Findings of Fact above that, based on
the weight of the evidence presented, in order to market itg title insurance policies in Mason,
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also been found above that pursuant to the Ingurance Code, appointed agents are suthorized to

solicit insurance on behalf of the appointing insurer, which includes compliance with the Illegal

cg and in fact way authorized by the OIC to solicit only on behalf of Chlgag,w in those
connties. Fmallv, 1t has been found that baagg,_se Land Title was at all times acting on hehalf of

_ ing of illegal inducements in
apulation, the violations shouid be treated as if committed

Thersfore it is reasonable to find that Chicago can be held responsible to the

by Chicago itself,
QIC for Land Title's violations of the Hepal Inducement Regnlation, Specifically, insofar as is
relevant herein, the OIC may take action against Chicago, and hold Chicago responsible for, the
Ulegal acts of Land Title in violation of the Ilegal Inducerment Regulation and statute. For this
reason, the ALI's Initial Order Granting Summary Judement to Chicapo should be set aside and
the parties should be instructed to proceed to Phase 11 of this progeeding,

CONCLUSIONS OF LAW

L. The Office of Adminisirative Hearings and the undersigned Administrative Law Judge
have jurisdiction over the parties and subject matter herein pursuant to RCW 48.04.010(5),
Chapter 34.05 RCW, and Chapter 34.12 RCW. The provisions of Chapter 48 RCW, the

Insurance Code, are applicabl& here.

Final Findings of Fact, Conclusions of Law & Order
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of Pacts, Final Conclusions of Law and Final Order (Final Order

November 19, 2008 gview of In:t;&,,@;ﬁer and
Declaration of Alan Sing : - 10, 2008, Chicago
filed ifs Reply to the QIC’s Brief in Support of Review of Initial Order; and af the request of
the undersigned, on February 3, 2009, the parties presented oral arggm@gg on review before
the undersigmed, presenti ial Order Granting

acemb

Summary Iudg;;mnt should be up)z 1d or set aside. Further, at the outget of € A&Q ieg’ oral

2. Summary judgment may be granted if the writlen record shows that there is no genuine
issue as to any material fact and the moving party is entitled to judgment as maiter of law. WAC
10-08-135, The evidence presented, and all reasonable inferences from the facts, must be
viewed in the light most favorable to the nomwmoving party, Herron v. King Broadeasting, 112
Wn.2d 762, 776 P.2d 98 (1989), Where reasonable minds could reach but one conclusion from
the admissible facts and evidence, summary judgment should be granted. White v. State, 131
Wn.2d 1, 9, 929 P,2d 396 (1997),

o Adopt,
3, The initial burden of showing the absenoe of material fact resis with the moving party.
Young v, Key Pharmaceuticals, 112 Wn.2d 216, 225, 770 P.2d 182 (1989). Only f the moving
party meets this initial showing will the inguiry shift to the non-moving party. Herron v, King
Broadeasting, 112 Wn.2d 762, 776 P.2d 98 (1989). In that case, the non-moving party must
"counter with specific factual allegations revealing a gemuine issue of fact, . " Int'l, Union of
Bricklayers v, Jaska, 752 F.2d 1401, 1405 (9th Cir. 1985).

o Adopt,
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4, The existence of a principal-agent relationship is a question of fact unless the faets are
undisputed. O’Brienv. Hades, 122 Wa. App 279, 93 P.3d 930 (2004), Where there is no dispute
as o the facts, and no gerzuz’né tssue of material fact exists, the question of agency is a matter of
law that may be decided on summary Judgment, Airborne Freight v. Stv, Paul Marine Insurance
Co., 491 F. Supp.2d 939 (W.D. WA 2007).
¢ Delete. This Conclusion relies on case law describing the principles of common law
agency. This Conclusion ignores the overriding means of creating a principal-agent
relationship in the insurance industry, namely, the existence of a statutory designation of the
insurer<nsurance agent relationship set forth iu the Instwance Code. Replace with the
fal}owmg RCW 48:17.160(1) mvides‘ (1) Each insiver

Jwrpished by z‘he commissioner,_end shall pay the ZZ ingr f‘ee z‘lzc«zrefme as provided in RCW

48.14.010. The commissioner shall return the appointment of agent form to the insurer for
distribution to the agent. ..., (2) Bach appointment sholl be effective upiil the agent's

license expires or is revoked, the appoiniment has expire

the appointment is filed with the commissioner, whichever aceurs first,

Further, RCW 48,17.010 provides: “Agent” means apy person appointed by an insurer 1o

effectuate insurance coptraets. An agent may collect pramiums on insurances so applied for
or effectuated.

L y
per Finding No. 4, on March §, ] QQB Chicago voluntarily and properly filed an Amomﬁmnt

form with the OIC, as prescribed and firnished by the QIC, legally appointing Land Title s
ity appointed title insurance agent, Pursuant to RCW 48.17.010, by virtue of C‘maag

;}guﬁé above that, as not only (L‘hzc:azo s gpmmt
these counties, and bsing only appointed i

aets which the parties herein have stipulated for p
the Ilegal Inducerent Regulation and statute.
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N

5, The burden of proving that an agency relationship exists folls on the party asserting that
relationship, Id,

«  Adopt.
6. Insurance Codeg, Chapter 48 RCW: Title 48 RCW constitutes the Insurance Code.
Several definitions i the Code may be useful in the analysis which follows,

RCW 48.01.020 states, "All insurance und insurance lransactions in this State, or
affecting subjects located wholly or in part or 1o be performed within the state, and persons
having to do iherewith are governed by this code. "

RCW 48.01.050 defines "insuver’ as every person engaged in the business of making
contracts of insurance. (Omitting exceptions that do not apply here)

RCW 48.17.010 defines "agent” as any person appointed by an insurer to solici
applications for insurance on lts behalf. If authorized so to do, an agent may effectuate
insurance contracts. An agent may collect premiums on insurances so applied fov or effectuated,

Chapter 48.29 RCW pertains specifically to title insurers. The provisions of thisstatute
are not in controversy heve,

RCW 48.11,100 defines title imsurance. Title insurance is insurance of owners of

properly or other having an interest in real property, against lost by incumbrance [sic) or

defective titles, or adverse claim to title, and associated services.

» EHntire Conclusion 6: Delete, Not a Conclusion of Law,
7. The Induceinent statutes and regulation at {ssue: RCW 48.30.150 is a statute prohibiting
or limiting inducements paid or given for the purpose of soliciting insurance business, and it
states. ’

No imsurer, general agent, agent, broker, seliciior, or other person shall, as an
indugement to insuraince, or th.connection with any insurance transaction, provide in any
policy for, or offer, or sell, buy, or offer or promise to buy or give, or prowise, or allow
to, or on behalf of, the insured or prospective insuved in any manner whalsoever:

(1) Any shares of stock or other securities issued or at any time lo be dssued on any
interest therein or rights thereto; or

(2) Any special advisory board contract, or other contract, agresment, or understanding
of any kind, offering, providing for, or promising any profits ov special returns or special

dividends,; or

(3) Any prizes, goods, wares, or merchandise of an aggregate value in excess of twenty-
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Sive dollars.

This. sectton shall not be deemed to prohibit the sole or purchase of securities as o
condition o or In connection with surely insurance insuring the performance of an
obligation as part of a plan of financing found by the commissioner to be designed and
operated In good fuith primarily for the purpose of such financing, nor shall it be deemed
to prohibit the sale of redeemable securities of a registeved investment company in the
same transaction in which life insurance is sold.

» Delete. Not a Conclusion of Law.

8, Unfuir practices applicable to title insurers and their agents. The regulation at issue is WAC
284-30-800, which states, in part:

(1) RCW 48.30.130 and 48.30.150, pertaining to "rebating” and “illégal inducements,” are
applicable to title insurers and their agents. Becimse those statutes primavily affect
inducements or gifts 16 an insured and an insured’s employee or representative, thay do not
directly prevent similar conduct with regpect to others wha have considerable control or
influence over the selection of the title insurer to be used in real estate transactions, . .

(2) It is an unfair method of competition and an unfair and deceptive act or practice jor a
title insurer or its agent, directly or indivectly, to offer, promise, allow, give, sel off, or pay
anything of value exceeding iwenty-five dollars, caleulated in the aggregate over a twelve-
month period on a per person basis in the manner specified in RCW 48.30.140(4), to wny
person as an inducement, payment, or reward for placing or causing title insurance business
to be given to the litle insurer.

(3) Subsection (2) of this section specifically applies to and prohibits inducements, payments,
and rewards 1o reul estate agents and brokers, lawyers, morigagees, morigage loan brokars,
Sfinancial institulions, escrow agents, persons who lend money for the purchase of veal estate
or interests therein, building comtractors, real esiate developers and subdividers, und any
other person who is or may be in a position to influence the selection of o title insurer, except
advertising agencles, broadcasters, ov publishars, and thelr agents and distributors, ond
bona fide employees and agents of title insurers, for routine advertising or other legitinate
services,

U RCW 48.29.210 is a similar statute, making reference divectly to titls insurars and title agents and their
emplayees, representatives, or agents, and forbidding the giving of any direct or indirect kick bucks, feas, or other
thing of value as an inducement, payment or reward for tile insurance business; the statute also prohtbifs these
persons fram giving such things of value to a “person in a position ta refer or influence the referral of ttla
tnsurance husinesy to either the title company, itle tngurance agent, or both,”

«  Dalete, ROW 4529.230 did not become effective uptll June 12, 2008 therstore becauss. the illegal acts
were done between Dacember 1, 2006 ad March 31, 2067 Wotise of Hearlmy; Amended Notice of

Hearing) this statute is fvalevant.
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(4) This section does not affect the relationship of a title insurer lo its agent with insureds,
prospective Insureds, their employees or others acting on their behalf. That relationship
continues to be subject to the limltatlons and restrictions sel forth in the ,...statutes, RCW
48.30.130 and 48.30.150.
« Delete. Not a Conelusion of Law.
9. The parties’ positions: The OIC wrges that traditional principles of agency law do not
apply in this dase. Rather, the inducement statule and regulation, along with the broad
regulaiory powers of the OIC, are sufficient o authorize the OIC to hold Chicago liable for the
illegal actions of Land Title. In ihe alternative, the OIC urges that Chicago can be held llable
Jor the actions of its agent, Land Title, even applying traditional agency principles, on the theory
of apparent authority, The issue whether Chicago had any “control” over Land Title is not
relevant to the analysis, nccording to the OIC.
« First sentence: Adopt, although not a Conclusion of Law,
+ Second sentence: Delete. This sentence is not a correct statement of the OIC’s position:
a reading of the OIC’s briefs filed both before the ALT and before the undersigned*on review
indicates that the OIC is not arguing that the inducement statute and regulation, along with
the broad regulatory powers of the OIC, are sufficient 1o authorize the OIC fo hold Chieago
ltanble for the illegal actions of Land Title, Rather, the OIC hag argued in its briefs before the
ALJ and before the undersigned that the traditional, or common law, principles of agency law
do not apply in this case because, specifically in the insurance industry, the Legislature, in
RCW 48.17.160, has set forth a statutory means of creating principal-agent relationships.
Therefore replace with; The OIC arpues that traditional, or common law, principles of
gen@y law do not apply in thig case,  Rather, the OIC argues that meny years ago, in
‘ 7. the Legislature created a specific statutory means of creating

specific means to notify the insurer
relationship and specific means of terminating the prineipal-agent relations

whether title insurers or other types of insurers, must comply with the ecific statutor
requirements in order to create the principal-agent relationship and thereby authorize the

agent to act ot the ingurer’s behalf,
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v Third sentence: Adopt,

¢ TFourth sentence; Adopt.
10, To the contrary, Chicago argues that traditional agency law principles apply, and that
under these principles Chicago is not liable for the actions of Land Tille. Chicago argues that
the primary hallmark of an ageney relationship is the principal's right to control the actions of
the agent, and as that right is absen! here, Chicago Is not linble jor the actions of Land Title,
Those actions cannot be imputed, and Chicago is not “vieartously luable” for the illegal acts of
Land Title, according to Chicaga Title:

s Adopt, althouglinot a Conclusion of Law,
11 dfter careful review of the law and thovough veview of the memoranda and Exhibits
submitted by each party, I conclude thet there is no genuine tssue of material fact in dispute as lo
the parties’ relationship or the parties' actions within that relationship, and as a matter of law,
Chicago is entitled to summary judgment. The OIC has not shown it has the legal authorily to
hold Chicago liable for the illegal conduct of Land Title, an underwritien title company agent
which Chicago contracted with for the purpose of issuing title policies. Of note, the violation of
any provision of the Insurance Code is a gross misdemeanor, RCW 48.01.080.

+ First sentence: Delete, Conclusion is not based upon either correct Findings of Facts or a

correot application of the corrset Facts to the correct laws. Replace with: The undetsigmed

has carefully reviewed the brl@ﬁs of the parties filed wme ALL the evidence presented by

Chicago vo un;anly chose to appoint Lr;md Title as its exclusive agent to act on Chicago’s

directly.
Specifically, pursnant fo the requitements sot fo;*f:b g,n ROW 48.17.060 and 48.17.010, as

filing the rmuiwd written No Hos c:rf A poin
formg prescribed and furnished by the OIC, paid the filing, f
the OIC and retained said perfected appoi

Notice of Appointment back from 1tment at all
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Hmes pertinent hereto, Thereafter, RCW 48,17.010 provides that “Aeent” means gny person

appointed by an_insurer 1o golicit applications for insurance on jts behalf [and] [i)f
authorized to do so, an agent may effectuate  Insuraice conuacls. An ggent may collect

48.17.060 and 48.17.010. as a matter of law a principle-agent relationshin was ereated
between Chicago and Land Title and continuing at all times pertinent hereto. As Chicapo's
agent, Land Title was specifically anthorized by ROW 48 17,010 to soliclt applications for

insurance_on [Chicago’s] behalf and, as found in Finding No. 4 sbove, solicitation for

insurance includes making payments to producers of title business ag conten

» Second sentence: Delete, This sentence is not based upon correct findings of facts. As

found in Finding of Fact No. 4 above, there is no distinction between a title insurance agent
and a “UTC” or other label which might be attached to Land Title or any other insummé
agent. Further, as found in Finding of Fact No. 4 above, Chicago did not “contract with
Land Title for the puwrpose of issuing title policies,” Chicago was acting as the insurer and
Land Title was acting as an appoinfed agent on behalf of that insurer, In addition, this
sentence fails to recognize RCW 48,17.060 and 48.17.010 which creates the principal-agent
relationship in this area and defines the activities which an agent is authorized to undertake
and fails to recognize the fact that said statutes make it clear that the agent's actions are taken

“on behalf of the insurey,” R@place with; Baged on the Cmmius;ml divectly above, there

it is not necessary to apply a common law g mﬁlx 8is i det’

agent v latxomlup between an insurer and insurance agent

——— o, B
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48,17.010, the acts of Land Title in violating the [llepal Inducement Regulation and statute,
whicly are acts of solicitation, are properly considered to be the acts of Chicago. Decades, a

century, of well established case law in the insurance area repeatedly confirm that &

Assurance Co, 124 Wn2d 1, 873 P.2d 19985 (1994), American Fidelity and Cosualty

Company v, Backsiron, 47 Wa.2d 77, 287 .24 124 (1955), Miller v. United Pacific Casualty
Company, 187 Wn, 629, 60 P.2d 714 (1936), Therefore, it is hpmbv concluded that the OIC

«  Third sentence: Delete, This conclusion is irrelevant,

12, Principal-Agent Status between Chicago and Land Title, by statute and contract: The
entities’ characterization of their relationship is not controlling as to the nature of thelr
relationship as an agency. The fact of a contract between the entities which identifiey these
parties as “agent” and “principal” is not determinative of thelr status vis-d-vis each other.
Even industry or popular usage does not determine that an “agency relationship” exists. See,
Restatement of Law (Third) Agency §§1.01, 1.02 (2006).

» Tiyst sentence: Adopt,

» Second sentence: Delete, as conclusion is overly broad and appears to relate fo an

analysis of conunop law agency laws which are inapplicable here.

o Third sentence: Delete, as conclusion is unclear and appears to relate to an analysis of

common law agency laws which are inapplicable here.

o Second and third sentences: Correct, replacing with: While it is somewhat rele

helpful the characterization which two parties may give to their relationship is not finally

a;(xd
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13.

ency instead of the

coyrect statutory creation of agency hierein, given the wr:)rd’ of fhe “Issuin ENCY

Conelusions of |
would also support a determination that a

Chicago and Land Title.””)

In general, an “agent,”’ under traditional agency prindiples, is a person authorized to aet

Jor another and under that party's control. The velutionship may arise through employment,

contract, ov-by appavent guthority. It Has long been the law that an agent can bind a principal

while acting within the scope of the agency, See, Restatement (Third) Agency (2006),

14.

* First and second sentences: Delete. Treelevant, as common law principles of the
principal-agent relationship are irrelevant to the proper determination of the issue herein and,
further, the principal-agent relationship can be created befween appointing insurer-appointed
insm'an‘c:e agent by statute, Rep ace with: & prmcmla»agam relationship may be created
insurance agent situation, or
by the dictates of traditional common law, f:le re, it i3 coneluded that a principal-agent
relationship was created by the Insurance Code,

= Third sentence: Adopt, but supplement by replacing with:

gcades of well est‘al?lial ed

within the scope of the agency, whether the principal-agent relationship hias been created by

Land ”I‘z,l_wiearlv had the

[Chicago’s] behall.

' Here, an agency relationship is suggested by the contract between Chicago and Lond

Title, These entities executed a contract which uses the term “Issuing Agent” for Land Title and

“Principal” for Chicago, to describe their velationship to each other. The subsiance of that

contract (as discussed below) creates the relationship if it exisls, not the mere labels of

“principal” and "agent.”

» Bntire Conclusion: Because common law principles of principal and agent do uot apply
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herein, this Conclusion is frrelevant. Replace with: In this matter, us coneluded ghove, an
agency relationship was created statutorily between Chicago and Land Title by virtue of

Chicago’s complinnce with RCW 48.17.060 and 48.17,010 and Land Title’s acceptance of
v ag;goimtmggt sirice 1993: the

nat agenc

that appointrment, and both parties maintenance of

the Insurance Code, (It snomg be noted, however, while not relevant herein bscmﬂu,
ssue is. dgtermmed under statutory agency gnalyses, bagause QIC arpues

that Land Title was dlso an agent of

inde

fec

d suppested br he contract bty

together with the activities of Land Title in solic
Chicago as found above, do indeed, appear to also create a common law agency relationship

bgtwean Chwago m Lang Title, Additionally, in the “Issuing Apency Agreement” which
and under analyses of both

authority.)
15, Land Title is designated as an “agent” of Chicago under the Insurance Code. RCW

48.17,010 defines "agent” as:

"dgent" means any pet; son’ appointed by an insurer to solicit applications for insurance
on its behalf. If authorized so to do, an agent may effectuate insurance contracts, An agent
may collget premiums on insurances so applied for or effectuated.

Land Title is a "person,” as 1s Chicago, under the Insurance Code. (See FN 1)

« Delete, Nota Conelusion of Law,
16, The Insurance Code, however, doas nol specifically define the “agency relationship™ or
the partles’ rights ov responsibilities vis-devis each other. That is left o the porties to determine,
to the extent their ugreement is not in conflict with the lnswranoe Code or the OIC's regulutions,
« Fiwst sentence: Delete. This sentence is an incorrect interpretation of the applicable

Insurance Code and decades of applicable principal-agent case in the appointing insurer-

$“person’ 1s defived as any individual, company, insurer, associntion, organization , . . partnersldp,
husiness trust, or corporation, RCW 48.01.070.
Delete, Mot a Conclusion of Law,
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appointed insurance e{gent aren.  Ag found and concluded dbove, RCW 48.17.060 and
48.17.010 clewly define the procedures for creating a principal-agent relationship between
msurer and the agents they appoint to act on their behalf.

v Second sentence: Delete, This sentence is an incorrect interpretation of the Insurance
Code and the decades of applicable principal-agent case law in the insurer-insurance agent
area. The Insurance Code does not leave to the parties the right to deterraine whether they
are engaged in a principal-agent relationship or not, or what kind of relationship, rights and
responsibilities they have as parties in a principal-agent relationship as insurer and appointed
agent.

urance Code, at ROW 48:17.010 and 48,17,060,

¢ Reéplace entive Conclusion with: The Iy

Thereafter, decades of applicable case law analyzes the principal-g

digtates the rights and responsibilities of an insurer in its relationshi
- and most significantly dictates that an insurer is liable for the acts of the insurer’s appointed

insurance agent, which agent is. pursuant to RCW 48.17.010, specifically acting on the
insurer’s behalf, A title inswrer and its appointed agent may not enter into an agreement,
which Chmago appears 1o have attemgtad (albglt ungu Mggg%ful v ag, 88 found above, even in

“Teenine Amenc

{ivities mf its Iegg,,llv anpomted insurance agent, which dgent has bgﬁm sg@_mfgcmllz
authorized by RCW 48.17.160 and 48.17.010 to condnet solicitation for Chicago on
Chigago’s behalf, and Chicago may not simply look the other way concerning acts of its
legally appointed agent specifically authorized by RCW 48.17.160 and 48.17.010 10 aon,,m,,

solicitation for Chicago on Chicago’s behalf, and thershy suceeed in escaping its liabil
the OIC and others for the acts of solicitation conducted by its appointed agent, Land Title,
acting on Chicago’s bél%lmf,mﬁm;gg) “solici - purposes of ROW 48.17.160 is given
an gxtremely broad intevpretation. In the landmark National Federation of Retired Persops v,
Diswrance Copmnissioner, 120 Wndd 101,110-111,838 P.2d 680 (1992), the Washington

” in the insurance industry includes the solicitation for
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behal £ of fheir appointing insurers, porsuant to RCW 48.17.010. 'waafmm Land Title was

an appointed agent operating within the scope of its authority given fo it by Chicago in
appointing it 4 its apent pursuant to RCW 48.17.010 und 48,17.160.
(7. The Legislature could have included in the Insurance Code a elear description of the

agency relationship, setting forth the vights and obligations of the principal and agent as
between title insurer and title company. The Code is reasonably more concerned with third
parties (the public) than the principuls’ and agents' rights and obligations to each other, As
neither the OIC nor Chicage has identified a statute or regulation that clearly defines the

relationship between the principal (CTIC) and agent (L), the traditional agency law principles »

apply.
s Bntire Conclusion. Delete, This Conelusion is an incorrect interpretation and application
of the Insurance Code, ignores RCW 48,17.160 and 48.17.010 in creating a specific
principal-agent relationship between insurers and their appointed insurance agents.
18. CTIC’s lack of control in the relationship defeats the “agency relatlonship:” The
relationship between CTIC and LT, to meel the definition of an “agency” relationship in the
common law, and as adopted by Washington courts, must have several elements. The
Restatement of Law (Third) Agency, §1.01 (2000), tefines agency as o relationship in this way:
Agency s the fiduciary relationship that arises when one person (a “prineipal”)
manifests assent o angther person (on “agent”) that the agent sholl act on the
principal’s behalf’ and subject to the principdl’s cotirol, and the agent manifests
asgent or otherwise consents to aol,
« Deglete.  As above, the common law definitions of a principal-agent relationship are
irelevant here. The principal-agent relationship between Chicago and Land Title is created
by the Insurance Code at RCW 48.17.010 and 48.17.060.
19, That definition is not in conflict with the definition of “agent” in the Insurance Code,
The Restatement and Washington law on the subject go further than the Code in setting ot the

elements of an agency relationship,

s Dalete, Lrelevant conclusion, as, per Conclugion No. 16 and others above, the common
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Imw definitions of a principal-agent do not-apply.
20, InStephens v, Omni Ins. Co., 138 Wa, App. 151, 153 P.3d 10 (2007), the court stated that
“right to control [by the principal over the agent] Is indispensable to vicarious lLability.”
(Citations owmitted). In Omni, the lssue was whether an insurance company, Omni, could be held
liable for the illzgal acts of its agent, a collection company hired by Omni, for violations of the
Washington Consumer Protection Act. Omnl took no part in the collection practices at issue and
had no right to conirol the methods or means used by ity agent lo collect monies for Omni on
subrogated claims,

o Stephens v. Omni Ins, Co., 138 Wa.App. 151, 153 P.3d 10 (1007), review accepted, 180

P.3d 128D (2008) is unresolved ag it is still on appeal to the Washington Supreme Court:

Omyi held that a debt collection firm to which insurers assigned subrogation claims wasg niot

the insurers’ agent and that-its unfair collection practices therefore could not be imputed to

the insurers, This case, while also unresolved currently, is clearly distinguishable from the

facts herein: the collection agency was not an appointed ingurance agent of the insurer as is |

Land Title, and was therefore not subject to RCW 48.17.010 and 48.17,160, For this veason,
and various others concerning its contract and activities, the situation in Omnf cannot
remotely be compared to the situation herein.
21, The Omni court refused to impute the agent's bad acts in violation of the Consumer
Protection Aot to the principal, on the basis that the principal had nothing whetever to do with
the collection company’s business practices or behavior. Nor did the court impose any
“obligation” on the principal to monitor or Jmow the behavior of the agent vis-g-vis the
Consumer Protection Act, based on the public interest or the contract between the agent and
principal,
o Delete. See Conclusion 20 above,
22, Omni is squarely on point here. Certainly, the State's Consumer Protection Act iy
equally as importamt as the Insurance Code in terms of protecting the public interest. The
Legislative statement of purpose for the Consumer Protection Act is a strongly stated public

interest ideal, as is the Legislative purpose of the Insdrance Code: *

3 Gf ROW 48.01.030: “Public Intérest: The business of inswrance is one affected by the public interest,
reguiring all persons be actuated by good fhith, dbstain from deception, and practice honesty and squity in all
ingurance matlors. . .
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The legislature hereby declares that the purpose of this act is 1o complement the body of
Sfederal law governing restraints of trade, unfalr competition and unfuir, deceptive, and
Sfraudulent acty or practices in order to protect the public and foster fair and honest
competition. . . . Lo this end this act shall be liberally construed that its beneficial
purposes may be served,

RCW 19.86.920; See also, Hangman Ridge, 105 Wn.2d-at 778, 719 P.2d 531 (1986).

«  Delete. See Conclusion 20 sbove,
23, Despite the sirong public-interest of the Consumer Protection law, and the regulatory
nature of that Aet, the Omni court would not impute the illegal acts of the agent to the principal
where the principal had no vight to control the means and methods of agent ‘s business practices.
« Delete. See Conclusion 20 above,
24, The principle of agency law which was applied in Omni applies equally in this matter,
CTIC had no right to control, and did not in fact control, any of the actions of LT'in conducting
marketing of title insurance. Whether CIIC benefitted from the bad wctls at issue is not the

question, and does not change the application of the general legal principles,

* Delete. Bee Conclusion 20 above. Also, this Initial Conclusion applies the wrong theory
of agency law, the common law theory, and applies a completely distinguishable case, i
support of this Conclusion. See Conclusion No. 16 and others above, Also, as found in
Findings of Vacts above, Chicago had wide sweeping control over Land Title ag the
appointing insurer under RCW 48.17.060 and 48.17.010. (It is noted that Chicago also had
much more control over Land Title in the “lasuing Agency Agreement” than it claims,
apparently in an attempt to escape liability for the acts of its agent on its behalf even under
the mapphsabla common law of agency than it chose to @xermse) Replace withy A,__fggmh

agency analysi

which _agent was clearly as authorized by statute (and was even allowed under the “lasuing

v Delate. Nota Conclusion of Law,
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Agenoy Agreement” even if the inapplicable common law of agency were to apply) soliciting

for Chicago insurance on Chicapo's behalf, b

gxercised no control and/or was unaware of its agent’s acts on its behalf,
25, Inthe contract, CTIC manifested an assent fo have LT act ay its agent for the purpose of
writing the title inswrance policles and binding CTIC to the risk of a bad litle search. LT
likewise manifested its assent, via the contract, lo act on behalf of CIIC in issuing the title
insurance policies. Thus, CTIC and LT entered into a traditional agency relationship, which
specifically limited the sontrol by the principal to these items specifically set out in the contraet,
No specific authority wag granted for (*Z“IC? to vontrol the general business of LT, including how

d no control and/or have

laimin

it conducted its marketing.
» Bntire Conclusion: Delete. As set forth in Findings of Fact above, the evidencs does not
support this Conclusion under either the applicable statutory creation of principal-agent or
under the inapplicable common law theory of principal-agent. Further, this Conclusion
applies the theory of common law agency, albeit incorrectly as it ignores both the correct
Findings of Facts above and ignores the common law theory of apparent authority, instead of
the proper stalutory agency analyses, Further, this Conclusion would enable ingurers to
simply undue the affect, and public policy behind, the principal-agent relationship created
under the Insurance Code. Replace with: Per RCW 48.17.160 and 48.17,010, Land Title
wag speeifically appointed by Chicapo. as an agent to act on behalf of Chicago in solicitin
for Clicago’s title insurance, gmong other sctivities.

26.  The agency relufionship created is therefore not “universal,” but is for limited purposes,

as specified in the contract. The terms of the contract are not tn dispute and the contract speaks

Jor itself. The parties to the contract, LT and CTIC, have submitted undisputed evidence to show

how they proceeded, in fact, under that contract.

v Entire Conclusion: Delete. Conclusion applies the incorrect common law theory of

agency instead of the correct statutory creation of agency in the insurance arena, applies
ncoyrect findings of fact and incorrectly assumes that, even uwnder the comtnon law theory of
agency; the principal and agent can privately limit the principal’s liability for acts of its
agent, Replace with: Under a determipation of ﬂm existence of the nrmmgalwagem
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contract between pringi ; lity of the principal for acts of its
agent, Pursuant to the Finding of Fact sbove, Land Title condugtad ggl aotivities uwolvmg

¥

al =

i oad

g,h*eeto%ammvad Sir i : , )
activities does 1ot exonerate Chicago. from liability under the Inswance Code (or under the

inapplicable common law theory of agency),
27.  Of note, there iy no evidence that CTIC kmew of the misbehavior by LT, That issug. is not
in dispute, us the OIC has not brought forth any evidence that shows this lo be an ifssue in

dispute. The undisputed facts are that CTIC had no participation in, or information abowt, the
marketing or business dealings of LT which would have informed it that LT was violating the
inducement law, CTIC did not participate in the marketing or other business dealings of LT, and
had only limited rights to do so, under the contract,
+ Delete, Tt ds felevant whether or not Chicago chose fo exercise control over the
solicitation activities conducted by Land Title on its behalf, or whether Chicago knew about
Land Title's solicitation activities on its behalf, See Conclusions 24 and 26 above. This
Conelusion involves a clearly incorect interpretation of RCW 48,17.160 and 48.17.010 and,
indeed even of the inapplicable common law of agency inecluding the theory of apparent
authority. Per Conclusion No, 26 above, Chicago canuot escape liability for the acts of its
appointed agent in soliciting for Chisago’s insurance on behalf of Chicago simply because it
chose to not become involved in overseeing these acts and chose to remain wninformed of
these acts, Further, an assumption of a finding of fact — which faet iy stated for the fivst time
in this. Conclusion rather thag properly in & finding of faet - that Chicago was simply
unaware of Land Title’s violations of the Illegal Inducement Regulation is not eredible.
28, Insum, the agency relationship is defeated by the fact that CTIC did not have the right to
control the marketing actions or business procedures of L1, and therefore, the QIC cannot
impute the illegal acts of LT to CTIC.
* FButire conclusion: Delete, See Conclusion 24 and others above. Further, there is

insufficient evidence to support this Conclusion, Further, per Conclusion 24 and 26 and

others above, this Conclusion involves an application of the wrong legal theory of principal-
agent ralatzonahxp Replace with: Land flﬁmg ig a duly appointed msurancs agent of Chicago,
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with the speeific statutory vight thersin to solicit for Chicago title- insurance policies on: behalf
of Chicapo, For these reasons, the OIC may hold Chicapy yesponsible for the acts of Land

Title in violating the illegal inducement statutes and regulation.
29, CTIC is not obligated by law to monitor its UTC agent's complinitce with law: There iy
nothing in the controct which obligates CIIC to mowitor the behavior of LT ai visk of having
LT's illegal actions imputed to CIIC. Neither has there been any showing in the law of such a

requirement.
#  Hntire Cmmlﬂfsim;;: Delete. Por Findings dbove, and concluded here, “UTC*
“underwritten titls company” or other such designations may be used within the title. agency
but make no difference under the Inswrance Code: “UTCy” which are appointed insurance
agents have the rights and responsibilities ~ and the principal-agent relationship with their
appointing ingurer — as if they were not informally designated as “UTCs" or other terms,
Also, the wording of the “Issning Agency Agreement” is imvelevant in applying the correct
statutory analysis in detenmining the existence of a principal-agent relationship. "
30.  Whether CTIC could have reviewed LIS financial vecords under the contract is not the
point: the provision allowing such veview was not interpreted by either of the parties to the
contract to obligate CTIC 1o monitor how LT spent its wonies, or whether it violated the law by
spending too much for inducements, -
»  Delete: Conclusion is a dramatic misinterpretation of the applicable statutes contdined in
the Insurance Code, cited sbove, and of applicable case law. (Further, although inapplicable
as the common law theory of agency does not apply to the situation herein, as above, it has
been found that Chicago had significant right to control Land Title but choge not to do s0.)
31, The QIC does not have authority to impute bad acts of a title policy “issulng agont” v
a title insurer wheve no provision exists for this in the law: The OIC attempis to show that its
authority for this specific action against CTIC is within the "broad authority” the Commissioner
has under the Code, The "broad authority,” while clearly very broad, must still be exercised
within the parameters of the Insurance Code or the OIC's vegulutions.
¢ Bntive Conclusion: Delete. As found above, this is a misstatement of the O1C"s position,
32 The cases cited by the QIC indicate that the courts give deference to the OICs

interpretation of the Code when a provision of that Code or an QIC regulation is at lssue. Here,

there is no provision of the Code or vegulation which directly addresses the issue, and none
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which directly gives the OIC authority to hold a vitle insurer Nable for the illegal acts of UTC
agents. |
v Tirst seantence; Adopt;
»  Second sentence: Delete, Incorrect interpretation of instrance statutes and regulations,
See Findings of Fact and Conclusiong of Law above.
33, There is no question that the Code and regulations amply authorize the OIC o take
action against a title insurer direcily for its own violations, or directly against the title company
Jor its violations. CTIC readily concedes this to be the law. Absent in the Insurance Code and
regulations cited by OIC is the authority for OIC to hold the insurer Hable for the illegal acts of
another compary, with whom it contracted for limited purposes, specifically to underwrite litle
policies. The “broad authority’ of the OIC stops short of being miite that broad; it wust hive an
underpinning of law. 1 cannot find awthorlty for the OIC’s gcetions in the ",mmz;ambm " of the
Insurance Code, although this is what the OIC seems to urge. '
« Butire Conclugion: Delete. This is a misstatement of the OIC’s position, Further, per
Conclusions of Law above, this is an application of the wrong theory of principal-agent law
(common law) and entirely ignores the specific statutory authority as provided for in the
Insurance Code and as argued by the OIC.
34, Iunderstand the OIC's policy arguments. While these ave attractive from a public policy
standpoint and would ba‘axpedizimm, these arguments cannot legally prevail. The OIC, despite
ity broad vegulatory authority, must have some statutory or specific regulatory authority to take
actipn-against an insurer under the Code, Advisory letters and other communications with the
insurer, some 20 years ago, cannot substitute for the necessary staiwtory or specific regulatory
authorily reguired for the OQIC's current actions. The 2006 Advisory letter, the 2006 QIC report,
and the 10 to 20 year old communications to the insurer are not law,
+  EBntire Conclusion: Delete, Per Conclusion 34 above and others, this 18 a misstaternent of
the QIC's position. Further, per Counclusions above, this is an application of the wrong
theory of law (common law theory) and entirely ignores the specific statutory authority
provided for in the Insurance Code and as argued by the OIC,
35, Whether, as a policy matter, CTIC showld have more control over the wcts of the UTC's

with. whom it conlracts, or should be abligamcz by law to undertoke a more active role in-

monitoring ity agenls for compliance with the inducement laws, is not the issue.  Such
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responsibility or obligation on the principal is not the status of the law.
« Delete, As concluded above, this is an application of the wrong theory of law, entirely
ignoves the correct theory of law and aleo i an incorrect interpretation of even the incorrect
theory of law (the common law theory).
36, Accordingly, no genuine issue of material fact exists as to the relationship between CTIC
and LT, and the actions of the parties within that relationship. Bosed on the findings and legal
analysis above, the illegal acts of LT cannot be imputed to CTIC,
« Delste. As coneluded above, this Conclusion 1s based upon the wrong theory of law and

ignotes the correct theory of law. Replace witl: Based upon the above Findings of Pacts at
Conelusions of Taw, Chigago ig not entitled to summary jud) a matter of law,
on.the above Findings of Facts and Conclusions of Law, Chicago, as tha appointing insurer
of Land 'I"i'tl@ granting Land Title specific statutory authority to conduct solicitation of title
ingurance pursuant to RCW 48,17.160 and 48.17.010, specifically, under RCW 48,17.010 as

an appointed agent actin

this area to Chicapo, Therefore

¢

g!w; ation, op behalf of Qmmo of Chicago’s title insurance.
1. Summary judgment is. granted to CTIC on the issue of tmputed lability for the illegal acts

of LT tn viclating the inducement statute and regulation.
s Delete. This {s not a Conclusion of Law, However, this statement of decision is based
upon Initial Findings of Facts which were based on insufficient evidence and also simply
misinterpreted; faihire to apply the correct statutory analysis of insurer-agent lability,
misapplication of the theory of common law agency and misapplication of facts to that theory

even if it did apply Replace with: Bgs&xd upon the above Pinal Pindings of Fact and F;uLl

Final Pindings of Fact, Conclusions of Law & Order
ot Motion for Summary Judgrment Page 49 of 50

1686



ORDER

IT 1S HEREBY ORDERED that the ALPs Initial Order Granting Chicago Title
Insurance Company’s Motion for Suwmmary Judgment is not adopted. Chicago Title Ingurance
Company’s Motion for Summary Judgment is DENIED on the issue of whether it can be held
responsible for the allegedly illegal acts of Land Title of Kitsap County, Inc., which it hag legally
appointed as its exclusive title insurance agent in the relevant counties since March §, 1993, Itis
determined herein that the OIC can hold Chivago Title Tnsurance Company responsible for the
illegal -aots of its legally appointed insurance agent, Land Title, in violating WAC 284-30-800,
the llegal Inducement Regulation and stafute, The OIC may take action against Chicago for the
illegal acts of Land Tifle in the manner it has done in its Notice of Hearing and Ameuded Notice
of Hearing hereit. This being the decision of the undersigned Review Judge,

IT IS FURTHER ORDERED that the hearing file should be transferred back to the
Office of Administrative Hearings for commencement of Phase II of this proceeding as detailed
above.

THIS ORDER IS ENTERED at Tumwater, Washington, this 24th day of April, 2009,
pursuant to Title 48 RCW and particularly RCW 48,17.010, 48.17,160, 48,17.010 and 48,17.160,
Title 34 RCW and regulations appliceble thereto.

Review Judge

Declaration of Mailing
1 declare under penalty of perjury under the laws.of the State of Washington that on the date listed below,
I mailed or caused delivery through normal office mailing custom and procedure, & true copy of this
document, Final Findings of Faots, Corclusions of Law and Order ont Chicago Title Insurance Company’s

Motion foy Summary Judgment (Phase I of Hearing), to all interested parties at their raspective addresses ‘

listed on pige one of this document,

DATED thisTh. day of April, 2009.

Final Findings of Fact, Conclusions of Law & Order
on Motion for Summary Judgment Page 50 of 50
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RECEWED
SUPREME COURT
STATE OF WASHINGTON
Sep 10, 2012, 4:54 pm
BY ROMALD K. CARPENTER
CLERK

No. 87215-5 RECEIVED BY E-MAILL

SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, OFFICE
OF THE INSURANCE PROOF OF SERVICE
COMMISSIONER,

Petitioner,

V.

CHICAGO TITLE INSURANCE
COMPANY,

Respondent.

I, Bill Hill, under penalty of perjury of the laws of the State of
Washington, declare as follows:

1. [ am and at all times hereinafter mentioned was a citizen of
the United States, a resident of the State of Washington, over the age of 21
years, and competent to be a witness in the above action, and not a party
thereto.

2. On the10th day of September, 2012, I delivered a true and
correct copy of Supplemental Brief of Respondent Chicago Title

Insurance Company via U.S, Mail and email delivery to the following:

PACIFICALAW GROUP LLP
1191 SECOND AVENUE
SUITE 2100
SEATTLE, WASHINGTON 9810!
TELEPHONE: (206) 245.1700
FACSIMILE: (206) 245.1750

20003 00001 bi103z28rp



Stephen J. Sirianni Esq. David C. Neu

Sirianni Youtz Meier & K&L Gates LLP

Spoonemore 925 4th Avenue

999 Third Avenue, Suite 3650 Suite 2900

Seattle WA 98104 Seattle WA 98104-1158

Email: ssirianni@sylaw.com Email: david.neu@klgates.com

Co-Counsel for Fidelity
Attorney for Amici

Jean Wilkinson

Marta Deleon

Assistant Attorney General of
Washington

1125 Washington Street SE
P.0O. Box 40100

Olympia, WA 98504-0100
Email: JeanW@ATG.WA.GOV
Email: martad@atg.wa.gov

Attorneys for State of Washington
Office of Insurance Commissioner

Signed at Seattle, Washington this10th day of September, 2012.

PAcIFicA LAw GROUP LLP

L (B A

Bill Hill, Legal Assistant

PACIFICALAW GROUP LLP
1191 SECOND AVENUE
SUITE 2100
SEATTLE, WASHINGTON 98101
TELEPHONE: (206) 245.1700
FACSIMILE: (206) 245.1750

20003 00001 bi103z28rp



OFFICE RECEPTIONIST, CLERK

To: Bill Hill

Cc: Matthew Segal; Jessica Skelton

Subject: RE; State of WA v Chicago Title Insurance Co, Cause No. 87215-5
Rec. 9-10-12

Please note that any pleading filed as an attachment to e-mail will be treated as the original.

Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document.

From: Bill Hill [mailto:Bill. Hill@pacificalawgroup.com]

Sent: Monday, September 10, 2012 4:51 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: Matthew Segal; Jessica Skelton

Subject: RE: State of WA v Chicago Title Insurance Co, Cause No. 87215-5

Attached for filing in the above referenced case please find the following:

1. Supplemental Brief of Respondent Chicago Title Insurance Company; and
2. Proof of Service

Please let me know if you have any difficulty receiving either of these documents.

Bill Hill
Legal Assistant to Jessica A. Skelton and Assisting Matthew J. Segal

B PACIFICA

LAW GROUP

T 206.245.1700 D 206.245.1730
1191 Second Avenue, Suite 2100 Seattle, WA 98101
BillLHill@Pacifical.awGroup.com




