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L INTRODUCTION

Petitioner is requesting that the Court make an important ruling that
affects the substantial public interest in providing a remedy for a class of
workers in the State of Washington injured by third parties at their job site.
Washington law has allowed owners of job sites to require contractors and
subcontractors to indemnify the owner against all injuries occurring on the
owner's job site, including injuries caused by the negligence of the
owner's agents, The insurance industry has responded to this standard
construction industry requirement by providing “insured contract”
language in their CGL policies that provides automatic indemnity
coverage to owners for all injuries arising out of the contractor’s work.

In the present case it is undisputed that the site owner and operator,
NSI, required the contractor, ABCD, a Washington General Partnership,
to provide indemnity coverage in their “Access Agreement.” It is also
undisputed that ABCD was the named insured on a CGL policy issued by
the respondent IMU, and that IMU’s CGL policy provided automatic
indemnity coverage to NSI required by the “Access Agreement” under the
“insured contract” provisions of the policy for all injuries arising out of
ABCD’s work on NSI's property. IMU’s CGL policy insured NSI for
Boogaard’s injuries occurring on its property. Boogaard was a third party
to NSL

Essentially, the trial court and the Court of Appeals ruled that
Boogaard was required to personally indemnify NSI for his own injuries

leaving him with no remedy for this horrible accident in which he was a
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fault free party. The ruling if allowed to stand will leave other workers
and small general contractors in the same situation as Boogaard without a
remedy for their own injuries at job sites. The ruling also provides a
windfall for insurance companies to avoid providing indemnity coverage
to owners under the “insured contract” provisions of CGL policies which
they charge premiums for, and are a standard requirement in almost all

construction contracts.

I1, DISCUSSION

A. General Rules of Interpretation of Insurance Contracts

The well settled Washington law of construction of insurance
contracts was fully discussed in Appellant’s Opening Brief in the Court of
Appeals, pp.19-23. A solid summary was provided in Bordeaux, Inc. v.

American Safety Ins. Co., 145 Wn.App. 687, 694, 186 P.3d 1188 (2008):

The courts liberally construe insurance policies to provide
coverage wherever possible. “If terms are defined in a policy, then
the term should be interpreted in accordance with that policy
definition.” If terms are not defined, then they are to be given their
“ ‘plain, ordinary, and popular’ meaning,” Any remaining
ambiguity must be given a meaning and construction most
favorable to the insured. Coverage exclusions “are contrary to the
fundamental protective purpose of insurance and will not be
extended beyond their clear and unequivocal meaning. Exclusions
should also be strictly construed against the insurer.” [footnoted
citations omitted]

In the trial court and in the Court of Appeals, IMU continually

asserted that the Access Agreement between ABCD and NSI was not an
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‘insured contract,” Large amounts of ink and time were wasted on this
misrepresentation by a national insurance company which had to have
known better. At oral argument in the Court of Appeals IMU finally
conceded that the requirement in the Access Agreement requiring ABCD
to indemnify NSI for NSI’s negligent infliction of harm was indeed a
classic case of an ‘insured contract.” IMU continues to assert that one of
ABCD’s workers, Boogaard, because he was one of the owners of ABCD
was excluded from coverage. That seems to be the only issue left,

There is no exclusion of coverage for a company’s worker who is
also a partner. Stated another way, the status of ABCD as a legal general
partnership instead of another form of business, such as a corporation,

cannot be determinative.

B. Coverage for Injuries Under CGL “Insured Contracts”

A summary of the parties and their relationship to each other should
be helpful to this court. Northland Services, Inc, (NSI) was the operator of
Pier 115 in Seattle doing various marine construction-related projects.
NSI hired ABCD Marine (ABCD), a general partnership formed in 2000,
to do welding for them on Pier 115. NSI required ABCD to have in effect

a standard Commercial General Liability policy (CGL policy). Through a
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broker, ABCD purchased such a CGL policy from International Marine
Underwriters (IMU), This policy was in effect at all times through and
including the date of Albert Boogaard’s (Boogaard) injury, October. 4,
2004, This form of the CGL policy, including the specific policy
provisions at issue in this case, are standard in the construction and marine
industries and are in general use all over the United States, The purchaser
of the policy and named insured was “ABCD Marine” acknowledged by
IMU on page | of its policy as a general partnership. The general partners
of ABCD are not the named insureds and did not pay for the policy--the
partnership paid. In fact, the names of the owners of the company,
including Boogaard, are nowhere named in the policy.

There is no evidence at any time from the year 2000 through
October 4, 2004, to challenge the fact that ABCD scrupulously maintained
its partnership status legally and completely in regard to its work for NSI,
in regard to its relationship with IMU, and in regard to its books and
records. ABCD was a legal partnership wholly compliant with
Washington’s version and adoption of the Uniform Partnership Act, RCW
25.05.005 et sequitur. As such the company was separate and apart from
its owners, See RCW 25.05.050.

On September 29, 2004, a few days before Boogaard was injured,

ABCD, as a condition of continued access to the NSI job site, signed
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another contract with NSI. It was labeled an “Access Agreement.” It is
attached as Exhibit A to the appellants’ petition for review,

Boogaard in his “Appellants’ Reply Brief” in this Court asserted on
page 5: “The results in Cowan [Systems Inc v. Harleysville Mutual
Insurance, 457 F.3d 368 (4" Cir. 2006)] and BRE (Truck Insurance INS
Exchange v. BRE Properties Inc., 119 Wn, App. 582, 595-596, 81 P.3d

929, 935 (2003)] are uniform throughout the country. IMU has cited no

contrary authority in briefing to the trial court, to the Court of

Appeals or to this Supreme Court, This language presented a challenge

to IMU to cite any case in the country that in support of their contention
that a CGL policy “insured contract” provision excluded coverage for an
injured worker for insured/indemnitor [ABCD herein] when injured by the
negligence of an indemnitee [NSI herein]. They failed to cite any such
cases.

There are cases, however, that support the position of the Appellant
herein. In Marlin v. Wetzel County Board of Education v. Commercial
Union Insurance Company 212 W. Va, 215, 569 S.E.2d 462 (2002) the
Wetzel County Board of Education (Board) acting as its own general

contractor, hired Bill Rich Construction to renovate a high school. This is
the identical to the relationship between of NSI and ABCD. The contract

required indemnification from Bill Rich in favor of the Board in language
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almost identical to the “Access Agreement” in the instant case. The
wording of that contract can be found on page 465 of S.E. Reporter and on
page 218 of the W,Va. Reporter. Bill Rich Construction purchased a
liability policy, a CGL policy, from Commercial Union Insurance,
Workers of Bill Rich Construction were harmed by asbestos at the
construction site and sued the Board, The court held that the indemnity
agreement was a classic “insured contract” which in effect and in law
covered the liability of the Board for injuries it caused to Bill Rich’s
workers. The case is on all fours with the fact pattern of the instant case,
An employee of NSI harmed a worker of ABCD Marine after ABCD
contractually assumed the liability for NSI's negligence and ABCD held a
standard CGL policy purchased from IMU. The only difference is that
Bill Rich Construction was a corporation. IMU is arguing that results
should be different where the named insured is a general partnership and
the worker injured is a partner not just an employee. For the ease of
reading by the court, the opinion is attached as Appendix 1 hereto.
Likewise in a 2004 case arising in the United States District Court
for the Southern District of Texas, XL Specialty Insurance Co. v. Kiewit

Offshore Services, LTD, 336 F.Supp.2d 673 (S.D. Texas), Kiewit retained
RBT Welders, Inc. to do welding on a jobsite ii controlled., RBT

purchased a standard CGL policy which contained the identical “insured
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contract” provisions as the policy issued by IMU to ABCD. While
working on the Kiewit property an explosion killed an RBT employee.
There was an indemnity agreement between Kiewit and RBT that had
almost the identical language to the indemnity agreement between NSI
and ABCD Marine represented by the “Access Agreement.” RBT had
purchased its CGL policy from XL Specialty Insurance Co. XL Insurance
denied coverage for the Kiewit negligence. The court found that the
contract between Kiewit ahd RBT was an “insured contract” and therefore
the worker’s injuries caused by Kiewit were automatically covered, A
copy of that opinion is attached as Appendix 2 for the convenience of the
court.

In Hunt v. Ciminelli-Cowper Co., Inc., et al. v. Phoenix
Insurance/Merchants Mutual Ins, Co. in the Supreme Court, Appellate
Division, Fourth Department, New York, 939 N.Y.S.2d 781, 93 A.D.3d
1152 (March 16, 2012), the job site was owned by Jamestown Community
College (JCC). JCC hired contractors Ogiony Development Co., Inc.
(Ogiony) and Pettit & Pettit, Inc. (Pettit) to do a construction project on
the JCC property. Hunt was a worker injured on the JCC’s job site. JCC
had required an indemnity agreement, again, in almost the same language
as the NSI/ABCD “Access Agreement” from its contractors., JCC

required that each of the companies purchase a CGL policy and both of
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them did so. Ogiony was insured by Travelers Insurance (erroneously
named as Phoenix Ins.) and Pettit was insured by Merchants Mutual.
Pettit did not secure additional insured status for JCC and so relied solely
on the “insured contract” provisions of its CGL policy. The court found
liability against Merchants, i.¢., found that the JCC’s negligently caused
harm was covered by Pettit’s CLG policy because Pettit was coniractually
bound to indemnify the negligence of the JCC. A copy of that opinion is
attached as Appendix 3.

Just before oral argument in our case before the Court of Appeals,
Div. I, the Court asked both parties to consider and compare the facts and
the holding in Cowan Systems, Inc. v. Harleysville Mutual Insurance Co.,
457 F.3d 368 (4™ Cir. 2006) which arose in Maryland, The opinion is
attached hereto as Appendix 4, The facts and holding in Cowan is
indistinguishable from the facts of the instant case except that the named
insured was a corporation and not a legal partnership. Linen N Things
hired Cowan Systems to do transportation services., Linen N Things
required Cowan to sign an indemnity agreement to assume all tort liability
of Linen N Things in words almost identical to the indemnity language in
the NSI ‘Access Agreement.” A Cowan employee slipped and was injured
while on the Linen N Things property and so sued Linen N Things who

tendered to Cowan under the indemnity agreement. Cowan had purchased
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a standard CGL policy from Harleysville Insurance. Like all standard
CGL policies it contained an ‘insured contract’ clause thereby covering
the negligence of Linen N Things. The 4" Circuit Court of Appeals found
coverage for Linen N Things negligence resulting in the injuries to the
Cowan employee.

No one disputed the insurance industry expertise of Robert Sedillo
who submitted a declaration to the trial court herein (CP 410-423) a copy
of which is attached hereto as Appendix 5 for the convenience of the
Court, No one disputed the substance of his testimony. He verified that
these CGL policies containing automatic coverage of ‘insured contracts’
are common and that IMU’s representations to the trial court and Court of
Appeals were contrary to the way the industry as a whole treated this

coverage. In paragraphs 18 and 19 he stated:

“18. Plaintiff, IMU, incorrectly argues that Mr, Boogaard is not a
‘third person,’ therefore the Access Agreement is not an ‘insured
contract,” thus Mr. Boogaard’s claim is not covered by the IMU
policy. The plain, simple truth is that Mr. Boogaard is a ‘third
person’ making the Access Agreement an ‘insured contract,’ thus
triggering the contractual liability coverage under the IMU policy.

19. In the March, 2007 edition of Malecki on Insurance (written by
Donald S. Malecki, CPCU and Pet Ligeros, JD) there was a piece,
entitled ‘Contractual Liability — Tort Liability Assumed — Who is a
Third Party?’ The question is who can a third party be? The answer
is, the one who has sustained injury or damage at the hands of the
indemnitee, and that _mean is can be almost anyone, even an
employee of the indemitor. Both Mr, Malecki and Mr. Ligeros are
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recognized authorities regarding property and casualty coverage
issues.”

The decisions below, if lefi to stand, are in direct contradiction to a
case already decided by this Division I in Truck Insurance Exchange v.
BRE Properties, Inc., 119 Wn.App. 582, 81 P.3d 929 (2003). BRE was a
general contractor, West Star was a company doing subcontracting for
BRE. West Star purchased a commercial liability (CGL) policy from
Truck Insurance. The policy was practically identical to IMU policy
issued to ABCD. An employee of West Star was injured by the
negligence of a BRE employee on West Star property. West Star signed a
required contract in favor of BRE, indemnifying BRE from all acts of
negligence of any BRE employee. The injured West Star employee sued
BRE for their negligence. BRE tendered to West Star which tendered to
Truck Insurance under the insured contract provision of the Truck CGL
policy. The court held that this was a classic “insured contract” and that
the employee was entitled to recover as the employee was not excluded as

a third party either to BRE or to West Star or to Truck Insurance,
III, CONCLUSION/RELIEF REQUESTED

“Insured contracts” are agreements where a CGL insured has

contractually agreed to indemnify the negligence of an indemnitee. IMU
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had consistently maintained that the “Access Agreement” signed by
ABCD was not an insured contract. At oral argument IMU finally
conceded that it was an “insured contract,’ Therefore, under all of the
cases which have considered this fact pattern, the injured worker can
recover. Not only the case authority but the standards of the industry, as
exemplified in the aforecited Malecki on Insurance  and the
uncontradicted declaration of industry expert Robert Sedillo reaches the
same result. The opinion below of the Court of Appeals, therefore, stands
in stark contradiction to its decision in BRE, to uniform national authority
considering the issue under the standard CGL policy language, and to
insurance industry academic standards and the unimpeached declaration of
insurance industry expert, Robert Sedillo. The only difference between
all the authority and our case is the legal nature of the insured, In this case
it is a legal general partnership while in the cited cases the insured was a
corporation. The law treats all such entities as separate from their owners.
The decision of the Court of Appeals should be reversed.
Boogaard should be entitled to relief for IMU’s denial of coverage
including, but not limited to, reasonable attorneys’ fees under Olympic
Steamship v. Centennial Ins. Co., 117 Wn.2d 37, 811 P.2d 673 (1991) and

relief under RCW 48.30,015, et. seq. RAP18.1(b).
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The failure to act in this case will leave workers such as Boogaard
with no remedy for their serious injuries, and give a windfall (o insurance

companies who charge for coverage they do not have to honor,
DATED this Sth day of October, 2012 at Seaitle, Washington.

DAVID J. BALINT, PLLC

ey o

David J. Balint, Q/X%BA 1#5881)

Of Attorneys for Appellants/defendants ABCD
Marine, A Washington Partnership, and Albert
Boogaard, an individual

Martin D, Fox (WSBA # 99(75

2033 Sixth Avenue, Suite 800

Seattle, WA 98121

(206) 728-7799, Ext. 117

Of Attorneys for Appellants ABCD
Marine, A Washington Partnership/Albert
Boogaard
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I certify that on the 5th day of October 2012 I caused a true and
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D C‘Jouﬁsel for plaintiffs/respondents

Dennis M. Moran ( ) US Mail

Moran Windes & Wong, PLLC  (X) Hand Delivery
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Scattle, WA 98107 ( ) Email

DATED this 5th day of October, 2012 at Seattle, Washington,

Aﬁt [ Indizsoed

iCish Underwood, Paralegal to David J. Balint
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569 S.E.2d 462

212 W.Va, 215, 569 S.E.2d 462

(Cite as: 212 W, Va, 215, 569 §,15.2d 462)

P
Supreme Court of Appeals of
West Virginia,

Jeffrey L. MARLIN, Sr,, et al., Plaintiffs Below,
Appellees,

V.

WETZEL COUNTY BOARD OF EDUCATION, et
al.. Defendants and Third Party Plaintiffs Below,
Wetzel County Board of Education, Defendant and
Third Party Plaintiff Below, Appellant,

v,

Commercial Union Insurance Company and North-
ern Assurance Company of America, a subsidiary
of Commercial Union Insurance Company, Third-
Party Defendants Below, Appellees,

No. 30100,
Submitted Mareh 13, 2002,
Decided June 18,2002,

In personal injury action by subcentractors’ ems-
ployees, property owner filed third-party complaint
against general contractor's liability insurer for a
declaratory Judgment of coverage under commer-
cial general Hability (CGL) and umbrella policies.
The Cireuit Court, Wetzel County, John T, Madden
Lo raled in lavor of insurer, Owner appealed, The
Supreme Court of Appeals, Starcher, J., held that:
(1) the construction contract was an insured con-
tract; (2) the owner stood in the same shoes as the
contraclor for coverage purposes, could seek cover-
age directly under the policy, and was entitled 10 a
defense; and (3) agent's misrepresentation in certi-
fieate of insurance stating thal owner was an addi-
tional insured estopped the ingurer from denying
covorage.

Reversed and remanded.
West Headnotes

1] Declaratory Judgment 118A €50393

Page 2 of 16

Page |

HBA Declaratory Judgment
FHIBAT Proceedings
TISAIN(H) Appeal and Error
H18Ak392 Appeal and Error
118AK393 k. Scope and Extent of Re-
view in General. Most Chied Cases
A cireult court's entry of a declaratory judg-
ment is reviewed de novo.

[2] Appeal and Ervor 30 €7=1008.1(3)

30 Appeal and Error
JOXVI Review
JOXVID Questions of Fact, Verdicts, and
Findings
J0X VI3 Findings of Court
30k1008 Conclusiveness in General
30k1008.1 In General
30k1008.1(5) k. Clearly Erro-
neous Findings. Most Cited Cases
Any determinations of fact made by the cireuit
court or jury in reaching its ultimate judgment are
reviewed under a clearly erroncous standard,

(3] Appeal and Error 30 €5893(1)

30 Appeal and Error
JOXVI Review
JOXVI(F) Trial De Novo
30k892 Trial De Novo
30k893  Cases Triable in Appellate
Count
J0kB93(1) k. In General, Most
Cited Cases
The interpretation of an insurance contract, in-
cluding the question of whether the contract is am-
biguous, s o legal determination that, like a lower
courl's grant of summary judgement, shall be re-
viewed e novo on appeal.

14] Tnsurance 217 €202120

217 Insurance
217XV Coverage--in General
217Kk2120 k. Questions of Law or Fact, Most
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569 S.E.2d 462
212 W.Va, 215, 569 S.E.2d 462
(Cite as: 212 W, Va, 215, 569 S.E.2d 462)

Cited Cases

Determination of the proper coverage of an in-
surance contract when the facts are not in dispute is
a question of law,

|5| Insurance 217 €&2316

217 Insurance
217XV Coverage--Liability Insurance
217XVH(B) Coverage for Particular Liabilit-
ies
217k2316 k. Contractually Assumed Liab-
ilities. Most Cited Cases
In a policy for commercial general liability
(CGL) insurance and special employers liability in-
surance, when a party has an insured contract, that

party stands in the same shoes as the insured for
coverage purposes.

[6] Insurance 217 €=02316

217 Insurance
217X VIl Coverage--Liability Insurance
' 217XVI(B) Coverage for Particular Liabilit-
fes
217k2316 k. Contractually Assumed Liab-

ilities, Most Cited Cases

The phrase “liability assumed by the insured
under any contract” in a liability insurance policy,
or words to that effect, refers to liability incurred
when an insured promises to indemnify or hold
harmless another party and thereby agrees to as-
sume that other party's tort liability.

|7} Insurance 217 €-52316

217 Insurance
217XVI11 Coverage--Liability Insurance
217XVI(B) Coverage for Particular Liabilit-
ies
217k2316 k. Contractually Assumed Liab-
ilities. Most Cited Cases
Construction contract between property owner
and general contractor was an “insured contract”
within the meaning of the contractor's commercial
general liability (CGL) policy; the contract required
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Page 2

the contractor to indemnify and hold harmless the
owner from and against all claims arising from the
contractor's performance of the contract,

|8] Insurance 217 €22272

217 Insurance
217X VII Coverage--Liability Insurance
217XVII(A) In General
217k2272 k. Persons Covered. Most Cited
Cases

Insurance 217 €=02316

217 Insurance
217XV Coverage--Liability Insurance
217XVII(B) Coverage for Particular Liabilit-
ies
217k2316 k. Contractually Assumed Liab-
ilities. Most Cited Cases
Property owner that had entered into an insured
contract requiring the named insured, a general
contractor, to indemnify the owner and hold it
harmless stood in the same shoes as the named in-
sured for coverage purposes, could seek coverage
directly under the policy, and was entitled to a de-
fense from the contractor’s commercial general li-
ability (CGL) insurer in a suit by subcontractor's
employees,

19] Insurance 217 €=23092

217 Insurance

217XXVI Estoppel and Waiver of Insurer's De-
fenses

217k3092 k. Statements of Officers and
Agents in General, Most Cited Cases
Insurance agent's misrepresentation in certific-
ate of insurance stating that property owner was an
additional insured under gencral contractor's com-
mercial general liability (CGL) and umbrella
policies estopped the insurer from denying cover-
age for the owner, despite claim of clerical error.

[10] Insurance 217 €=>1710

217 Insurance
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569 S.E.2d 462
212 W.Va, 215, 569 $.E.2d 462
(Cite as: 212 W.Va. 215, 569 S.E.2d 462)

217XII1 Contracts and Policies
217XIH(A) In General
217k 1710 K. In General. Most Cited Cases

Insurance 217 €~21727

217 Insurance
217Xl Contracts and Policies
217XH(A) In General
217k1727 k. Evidence, Most Cited Cases

A ‘“certificate of insurance” is a form that is
completed by an insurance broker at the request of
an insurance policyholder and evidences the fact
that an insurance policy has been written; it in-
cludes a statement of the coverage of the policy in
general terms and serves merely as evidence of the
insurance and is not a part of the insurance contract.

[11] Estoppel 156 €=52(1)

156 Estoppel
156111 Equitable Estoppel
156111(A) Nature and Essentials in General
156k52 Nature and Application of Estop-
pel in Pals
156k52(1) k. In General. Most Cited
Cases
Estoppel applies when a party is induced to act
or to refrain from acting to his/her detriment be-
cause of reasonable reliance on another party's mis-
representation or concealment of a material fact.

|12] Estoppel 156 €=252(1)

156 Estoppel
156111 Equitable Estoppel
156111(A) Nature and Essentials in General
156k52 Nature and Application of Estop-
pel in Pais
156k52(1) k. In General. Most Cited
Cases
Estoppel is properly invoked to prevent a litig-
ant from asserting a claim or a defense against a
party who has detrimentally changed its position in
reliance upon the litigant's misrepresentation or
failure to disclose a material fact.
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|13] Estoppel 156 €=>52(1)

156 Estoppel
156111 Equitable Estoppel
15611I{A) Nature and Essentials in General
156k52 Nature and Application of Estop-
pel in Pais
156k52(1) k. in General. Most Cited
Cases
The estoppel doctrine is designed to prevent a
party's disavowal of previous conduct if such repu-
diation would not be responsive to the demands of
justice and good conscience.

|14] Insurance 217 €<3081

217 Insurance
217XXV! Estoppel and Waiver of Insurer's De-
fenses
217k3081 k. Matters as to Which Assertable.
Most Cited Cases
Generally, the principles of waiver and estop-
pel are inoperable to extend insurance coverage
beyond the terms of an insurance contract.

[15] Insurance 217 €=>3081

217 Insurance
217XXVI Estoppel and Waiver of Insurer's De-
fenses ‘
217k3081 k. Matters as to Which Assertable.
Most Cited Cases
Exceptions to the general rule that the doctrine
of estoppel may not be used 1o extend insurance
coverage beyond the terms of an insurance contract,
include, but are not necessarily limited to, instances
where an insured has been prejudiced because: (1)
an insurer's, or its agent's, misrepresentation made
at the policy's inception resulted in the insured be-
ing prohibited from procuring the coverage sthe de-
sired; (2) an insurer has represented the insured
without a reservation of rights; and (3) the insurer
has acted in bad faith.

(16] Insurance 217 ©=>1710

217 Insurance
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217XI111 Contracts and Policies
217X1I(A) In General
217k 1710 k. In General. Most Cited Cases

Insurance 217 €1727

217 Insurance
217X Contracts and Policies
217X11I(A) In General
217k1727 k. Evidence. Most Cited Cases
A “certificate of insurance” is evidence of in-
surance coverage and is not a separate and distinct
contract for insurance.

[17] Insurance 217 €523092

217 Insurance
217XXVI Estoppel and Waiver of Insurer's De-
fenses
217k3092 k. Statements of Officers and
Agents in General. Most Cited Cases
Because a certificate of insurance is an insur-
ance company's written representation that a policy-
holder has certain insurance coverage in effect at
the time the certificate is issued, the insurance com-
pany may be estopped from later denying the exist-
ence of that coverage when the policyholder or the
recipient of a certificate has reasonably relied to its
detriment upon a misrepresentation in the certific-
ate,

**464 *217 Syllabus by the Court
1, “A circuit court's entry of a declaratory judg-
ment is reviewed de novo.  Syllabus Point 3, Cox v
Amick, 195 W.Va. 608, 466 S.E.2d 459 (1995),

2. “The interpretation of an insurance contract,
including the question of whether the contract is
ambiguous, is a legal determination that, like a
lower court's grant of summary judgement, shall be
reviewed de novo on appeal” Syllabus Point 2,
Riffe v. Home Finders Associates, Inc., 205 W, Va,
216, 517 S.E.2d 313 (1999),

3. “Determination of the proper coverage of an
insurance contract when the facts are not in dispute
is a question of law.” Syllabus Point 1, Tennant v.
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Smallwood, 211 W.Va, 703, 568 S.E.2d 10 (2002).

4, “In a policy for commercial general liability
insurance and special employers liability insurance,
when a party has an ‘insured contract,’ that party
stands in the same shoes as the insured for coverage
purposes.” Syllabus Point 7, Consolidation Caal
Co. v. Boston Old Colony Ins. Co., 203 W ,Va, 385,
508 8.E.2d 102 (1998),

5. The phrase “liability assumed by the insured
under any contract” in an insurance policy, or
words to that effect, refers to lability incurred
when an insured promises to indemnify or hold
harmless another party, and thereby agrees to as-
sume that other party's tort liability.

6. “Estoppel applies when a party is induced to
act or to refrain from acting to her detriment be-
cause of her reasonable reliance on another party's
misrepresentation or concealment of a material
fact.” Syllabus Point 2, in part, Ara v, Erie Ins. Co.,
182 W.Va, 266, 387 S.E.2d 320 (1989).

7. “Generally, the principles of waiver and es-
toppel are inoperable to extend insurance coverage
beyond the terms of an insurance comtract.” Syl-
labus Point 8, Potesta v. USF, & G., 202 W.Va,
308, 504 S.E.2d 135 (1998).

8. “Exceptions to the general rule that the doc-
trine of estoppel may not be used to extend insur-
ance coverage beyond the terms of an insurance
contract, include, but are not necessarily limited to,
instances where an insured has been prejudiced be-
cause: (1) an insurer's, or its agent's, misrepresenta-
tion made at the policy's inception resulted in the
insured being prohibited from procuring the cover-
age s’he desired; (2) an insurer has represented the
insured without a reservation of rights; and (3) the
insurer has acted in bad faith.,” Syllabus Point 7,

Potesta v. US.F. & G, 202 W.Va, 308, 504 S.E.2d
135 (1998).

9. A certificate of insurance is evidence of in-
surance coverage, and is not a separate and distinct
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contract for fnsurance, However, because a certific-
ate of insurance is an insurance company's written
representation: that a policybolder has certain insur-
ance coverage in effect at the timve the certificate is
issued, the insurance company may be estopped
from ‘later denying the existence of that coverage
when the policyholder or the reciplent of a certific-
ate has reasonably rvelied to their detriment upon a
mistepresentation in the certificate.

Thomas E. Ruck, !*sc ames M. Hoffinan, FEsq.,
Bailey & Wyant, P.L.L.C., Wheeling, for the Ap-
pellant,

John 1. Polak, Esq., Rose & Atkinson, Charleston,
John C. Falls, Esq., Christie, Pabarue, Mortensen &
Young, Philadelphia, PA, for the Appellecs.

STARCHER, Justice.

In this declaratory judgment action appealed
from the Cireuit Court of Wetzel County, the
parties dispute whether a property owner is an
“additional Insured” under two liability insurance
policies issued to a **465 *218 general contractor
that was hired by the property owner to perform
construction work, The property owner sccks the
coverage in response to a lawsult filed against the
property owner by employees of various subcon-
tractors of the general contractor, who allege they
were exposed 1o asbestos during the construction
work, Fy

FNT. For details of the lawsuit, see Marfin
v, Bill Rich Constryction, inc., 198 W.Va,
635, 482 S.02.2d 620 (1996).

The circuit court issued an order on January 5,
2001, declaring that the property owner was not en-
fitled to coverage under the two policics. As set
forth below, we reverse the circuit court's order,

' L
Facts & Background

The appellant is the Wetzel County Board of

Education ("Board™), On August 17, 1987, the
Board entered into o construction contract with a
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general contractor, Bill Rich Construction (doing
business - as  American  Contraetors), to renovate
Hundred High School. The contract required, inter
alig, that Bill Rich Construction indemnify and

Thold hmmims the Board from and against all claims

arfsing from Bill Rich Construction's performance

'oI‘ ‘the -contract,H2 Furthermore; the contragt re-

qmmd Bilt Rich Construction o purchase and
maintain a lability insurance policy, which was to
include contractual liability insurance covering its
indemmification obligations.™ The contract also
required Bill Rich Construction to have the Board
named as an “additional insured” on that lability
insurance policy.™ Lastly, the construction con-
tract required Bill Rich Construetion to provide the
Board with a “certificate of insurance” indicating
that the Board had been added to the policy as an
additional insured,

N2, Coneerning indemnification, the con-
tract stated, in part:

4.18.1. To the fullest extent permitted by
law, the Contractor [Bill Rich Construc-
tion] shall indemnify and hold harmless
the Owner [Wetzel County Board of
Education] ... and their agents and em-«
ployees from and against all claims,
damages, losses and expenses, including
but not limited to attorney's fees, arising
out of or resulting from the performance
of the Work, provided that any such
claim, damage, loss or expense (1) i8 at-
tributable to bodily injury, sickness, dis.
ease or death .. and {2) Is caused in
whale or in part by any negligent aet or
omission of the Contractor, any Subcon-
tractor, anyone directly or indirectly em-
ployed by any of them or unyone whose
acts any of them may be liable, regard-
less of whether or not it is caused in part
by a party indemnified thereunder....

FN3. Concerning liability insurance, the
contract specified, in part:
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114 CONTRACTOR'S LIABILITY [IN-
SURANCE

11,11 The Contractor shall purchase and
maintain such insurance as will protect
him from claims set forth below which
“may arise out of wr result from the Con-
tractor's  operations under the Contract,
whether such operations be by himself or
by any Subcontractor or by anyone dir-
ectly or indirectly employed by any of
them, or by anyone for whose acts any of
them may be LHable: ..

2 claims for damages because of bodily
injury, occupational sickness or disease,
or death of his employees:

3 claims for damages because of bodily
injury, sickness or disease, or death of
any person other than his employees, ..

11.1.3 The inswance required by Sub-
paragraph 1111 shall include contractu~
al liability Insurance applicable to the
Contractor's obligations under Paragraph
4.18.

FN4. An addendum 10 the general condi-
tions contained in the contract, entitled
Supplemental General and Special Condi-
tons. contains the following provision:

L6 CONTRACTOR'S AND SUBCON-
TRACTOR'S INSURANCE

A. In furtherance of Anticle 11 of the
General Conditions, each contractor fur-
mishing  labor and materials ... [shall
provide] evidence of the following:

IMPORTANT!  FAILURE  TO  IN-
CLUDE ANY OF THE FOLLOWING
REQUIREMENTS MAY CAUSE
DELAY IN EXECUTION OF CON-
TRACTS, ISSUANCE OF NOTICE TO
PROCEED, OR REJECTION OF CON-
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TRACT BY OWNER.

The ... Owner shall be ADDITION-
ALLY INSURED on the conteactor's

policy. The Contractor shall be the
NAMED INSURED,

7, Certificate of Tnsurance

8, The Centificate of Insurance shall be
provided by the Contractor to the Owner ..

b, The Centificate of Insurance shall con-
tain a provision that coverage afforded
will not be cancelled until at least sixty
(60) days prior written notice has been
given to the Owner ...

¢. The Owner shall be the Certificate
Holder,

d. The Certificate shall be prepared on
“Acord” Form 25 (2/84) or an equivalent
form.,

e, The Certificate shall indicate that the
Owner ... [is an] ADDITIONALLY IN-
SURED,

W66 *219 Bill Rich Construction purchased
several liability insurance policies from  appellee
Commercial Union Insurance Company
(‘Commercial Union'), During the 1987-1988 coni-
tract period, Commercial Union ingured the con-
tractor under a commercial general liability policy
with $500,000,00 in coverage for each ocourvence,
and $500,000.00 in apprepate coverage, Comner-
cial Union also provided Bill Rich Construction
with an umbrella policy with Hability limits of
£2,000000,00  for  emch  ocourrence,  and
$2,000,000.00 in aggregate coverage,

Bill Rich Construetion purchased its insurance
coverage through B & W insurance Agency, 4 li-
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censed and authorized insurance agent for Commer-
cial Union. In accordance with the requirements in
the construction contract, Bill Rich Construction ar-
ranged for the insurance agent to issue an “Acord
25 (/84 ™ certificate of insurance that de-
scribed the Wetzel County Board of Education as
an “additionally insured” and as a certificate holder,
The record contains the certificate of insurance,
which was apparently delivered to the Board, e

FNS, Prior to 1976, inswance companies
used their own forins for certificates of in-
surance. In that year, the Agengy Compuany
Organized Research Developivient
(ACORD) introduced the first standard
certificale of insurance. ACORD certifie-
ates are available for insurance companies
lo provide evidence of property and casu~
alty insurance, and are updated from time
o time. ACORD also offers a training
guide that provides suggestions for the
proper issuance of certificates. Donald 8.
Malecki, er al, The Additiona Insured
Book 342 (dth Ed.2000),

FNG6. The certificate of insurance, issued
on September 14, 1987, indicates that
American Contractors is the “insured,” and
Commercial Undon Insurance Company s
the “companfy] affording coverage” The
certificate certifies that certain “policies of
insurance listed below have been issued to
the insured named above for the policy
period indicated”-including the aforemen-
tioned  general  liability and umbrella
policies. Near the bottom of the certificate,
i a box titled *Description of operations/
locations/vehicles/special items,” it states:
“Additionally  insured  Wetzel  County
Board of Education.” The Board is also lig-
ted as a “Certificate Holder.”

In the Fall of 1987, the tenovations to Hundred
High School began with: Bill Rich Construction as
the general contractor for the. project, During the
renovations, throughout 1988, workers dismantled
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ceilings, walls and floors that were constructed of
asbestos-containing materials. The workers allege
that they were repeatedly exposed to high levels of
asbestos dusl,

[n 1990, many of the workers on the project
and their families filed suit against, infer alla, the
Board and Bill Rich Construction, alleging that the
defendants knew or should have known abeut the
pregence of asbestos, and that the defendants negli-
gently failed to warn the workers of the existence
of asbéstos or to protect the workers from harniful
levels of asbestos dust. The workers also alleged
that the defendants fraudulently, deceitfully and
willfully, wantonly and recklessly concealed from
the workers the fact that they were being exposed to
unsafe levels of asbestos. The workers sought com-
pensation for their fear of contracting an asbestos-re-
lated clisease in the future, and for medical costs to
test for the potential future development of an as-
bestos-related disease. See Marlin v. Bill Rich Con-
struction, Ine, 198 W.Va. 635, 482 S.E.2d 620
(1996},

Based upon the indemnification clauses in the
contract between the Board and Blll Rich Construc-
tion, and upon the certificate of insurance listing
the Board as an additional- insured on both the gen~
eral liability and umbrella policies, the Board de-
manded that Commercial Union assume the Board's
legnl defense and agree to mdemnify the Board in
the litigation filed by the workers,

Commercial Union refused to provide cover-
age, contending that it was only obliged to provide
coverage to Bill Riech Construction under the
policies, Commercial Union took the position that
the indemnification provisions in the construction
cofttract did not change the insurance contract with
Bill Rich Construction,

Furthermore, Commercial Union asserted that
its agent, B & W Insurance Agency, did not notify
Commercial Unlon that the Board was to be added
to the insurance policies as an additional insured.
The insurance company asserted that it never re-
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ceived either the certificate of insurance or any oth-
er document suggesting the insurance policies
**467 *220 needed to be amended. Despite the er-
rors committed by its agent, Commercial Union ar-
gued that the certificate of insurance was issued, by
fts own terms, for “information only,” and could
not alone modify the policies to extend coverage,
Commercial Union points to disclaimer language
prominently on the certificate of insurance which
states:

This certificate is issued as a matter of informa-
tion only and confers no rights upon the certific-
ate holder. This certificate does not amend, ex-
tend or alter the coverage afforded by the policies
below.

The certificate of insurance also contains the
following disclaimer;

This is to certify that [the] policies of insurance
listed below have been issued to the insured
named above for the policy period indicated, Not-
withstanding any requirement, term or condition
of any contract or other document with respect to
which this certificate may be issued or may per-
tain, the insurance afforded by the policies de-
scribed herein is subject to all the terms, exclu-
sions and conditions of such policies.

Commercial Union contended that there was no
coverage available to the Board under the certific-
ate because it issued no amendments or alterations
to the actual insurance policy to extend coverage to
the Board, and because the certificate, by its own
terms, could not amend or alter the policy.

The Board subsequently filed a third-party
complaint for a declaratory judgment against Com-
mercial  Union, contending that it was an
“additional insured” under the policies at issue.
After substantial discovery, the parties both filed
motions for summary judgment,

In an order dated January 5, 2001, the circuit
court denied the Board's motion for summary judg-
ment and granted Commercial Union's motion. The
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circuit court concluded that because of the promin-
ent disclaimer language on the certificate of insur-
ance, the Board could not have reasonably expected
coverage under the insurance policies at issue. Fur-
thermore, the circuit court concluded that there was
no provision in the insurance policies requiring
Commercial Union to provide coverage to the
Board merely because of the indemnity provisions
in the construction contract with Bill Rich Con-
struction.

The Board now appeals the circuit court's Janu-
ary 5,2001 order.

1.
Standard of Review

[11{2] This Court reviews a circuit court's entry
of a declaratory judgment de novo, because the
principal purpose of a declaratory judgment action
is to resolve legal questions, Syllabus Point 3, Cox
v. Amick, 195 W.Va, 608, 466 S.E.2d 459 (1995).
When a declaratory judgment proceeding involves
the determination of an issue of fact, that issue may
be tried and determined by a judge or a jury, just as
issues of fact are tried and determined in other civil
actions. W.Va.Code, 55-13-9 [19411™7 See also,
Syllabus Point 16, Mountain Lodge Ass'n v, Crum
& Forster Indem. Co,, 210 W,Va, 536, 558 S.E2d
336 (2001) (* West Virginia Code § 55-13-9 and
Rules 38, 39 and 57 of the Rules of Civil Procedure
, read and considered together, operate to guarantee
that any issue triable by a jury as a matter of right
in other civil actions cognizable by the circuit
courts shall, upon timely demand in a declaratory
judgment proceeding, be tried to a jury.”). Any de-
terminations of fact made by the circuit court or
jury in reaching its ultimate judgment are reviewed
under a clearly erroneous standard. Cox, 195 W.Va,
at 612, 466 S.E.2d at 463,

FN7. W.Va.Code, 55-13-9 [1941] states:

When a proceeding under this article in-
volves the determination of an issue of
fact, such Issue may be tried and determ-
ined in the same manner as issues of fact
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are (ried and determined in other civil
actions in the court in which the pro-
ceeding is pending,

[31[4] In this case we are asked to review the
circuit court's interpretation ol an insurance con-
tract. In Svilabus Point 2 of Riffe v, Home Finders
Associates, Ine, 205 W.Va, 2160 317 SE2d 313
(1999), we stated that “[tJhe interpretation of an in-
surance contract, including the question of whether
the contract is ambiguous, is a legal determination
468 *221 that, like a lower court's grant of sum-
mary judgement, shall be reviewed de nove on ap-
peal.” “Determination of the proper caverage of an
msurance contract when the facts dre not in dispute
is a question of law,” Syllabus Point 1, Tennant v.
Smalheood, 211 W.Va, 703, 568 S.E2d 10 (2002),
See «also, Muwrray v, State Form Fire & Cas. Co,
203 W.Va, 477, 482, 509 S.5.2d 1,6 (1998),

I8
Discussion

The Board is asserting it is entitled to coverage
under two policies of insurance issued by Commer-
cial Union: a general lability policy, and an um-
brella policy. The Board argues it is entitled to cov-
erage under the general lability policy because the
construction contract with Bill Rich Construction
was a contract insured by the policy, The Board
also argues that because it relied upon the misrep-
resentation in the certificate of insurance that it was
an “additional insured” under both policies, under
the doctrine of estoppel Commercial Union cannot
now deny coverage,

We constder both of these arguments in i,

A.
Coverage for an “lnsured Contract”

The Board argues that the policy language of
Commercial Union's general liability policy issued
to Bill Rich Construction clearly contemplates and
covers liability assumed by one of its insureds un-
der any written contract or agreement. The Board
takes the position that the coverage is therefore ex-
tended to the Board directly. Commercial Union,
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however, argues that Its insurance policy does not
comain an “insured contract™ provision, and there-
fore argues it has no direct duty to provide cover-
age or a defense to the Board.

[5] Our law in this area is clear, We stated in
Syllabus Point 7 of Consalidution Coaf Co. v. Bo-
ston Old Colony Ins. Co., 203 W Va, 3B5, 508
S.E.2d 102 (1998) that:

In a policy for commercial general liability in-
surance .. when a party has an “insured cone
tract,” that party stands in the same shoes as the
insured for coverage purposes,

The question we must resolve, therefore, is
whether the constrirction contract between Bilt Rich
Construction and the Board is an “insured contract”
under the Commercial Union general Habllity policy.

The construction centract between the Board
and Bill Rich Construction contained an indemni-
fication provision such that Bill Rich Construction
was required to “indemnify and hold harmless™ the
Board “from and against all claims, damages, losses
and expenses including but not limited to attorneys
fees, arising out of or resulting from the perform-
ance of the Work|.]" West Virginia law allows in-
demnity provisions in contracts because “indemnity
clauses serve our poals of encouraging compromise
and settlement by reducing settfement discussions
to bilateral discussions, by encouraging adequate
levels of insurance, and by allowing the parties to a
contract to allocate among themselves the burden of
defending eclaims.” Dalton v. Childress  Service
Corp., 189 W.Va, 428, 431, 432 SE.2d 98, 101
(1993) (emphasis omitted). Indemnification and
hold harmless agreements are a means of shifting
the financial consequences of a loss, and are essen-
tially non-insurance contractual risk transfers,

The Commercial Union general lability policy
e jgsued to Bill Rich Construction states that the
insurance company will “cover all sums which the
insured is legally required to pay as damages be-

© 2012 Thomson Reuters. No Claim o Orig. US Gov, Works.

htip:/iweb2. westlaw, com/print/printstream.aspx?mi=Westlaw&prit=HTMLE& pbe=66CD...

9/12/2012



560 S E2d 462
212 W Va, 213,569 S.E.2d 462
(Cite as: 212 W.Va, 215, 569 S.E.2d 462)

cause of bodily injury or property. damage.” Come
mercial Union cites to two policy exclusions that
are intended to warrow this coverage; however,
nelther of these exclusions apply to eliminate cov-
erage for any “liability assumed by the insured un-
der contract.” One exclusion {rom covernge s for
any “bodily injury to any employee of the insured
.. or to any obligation of the insured to indemmnify
another because of such injury,” but the exclusion
goes on to state that it “does not apply to liability
assumed by the insured under contract.” The other
provision®**469 %222 excludes coverage for any
“lability assumed by the insured under any oral or
written contract or agreement,” but only “if such in-
fury or damage oceurred prior to the execution of
such contract or agreement.”

FN8. The record suggests the policy was
deafted in 1983.

What is meant by the phrase “liability assumed
by the insured under contract” in insurance policies
has been the topic of litfgation in other jurisdic-
tions, An Alaska case- Olympie, Ine. v, Providence
Washington Ins. Co., 648 P.2d 1008, 1011 {Alaska

1982)-provides the following explanation for the
phrase:

“Liability assumed by the insured under any con-
ract” refers to liability incurred when one prom-
ises 1o indemnify or hold harmless another, and
does not refer to the liability that resulls from
breach of contract,

The phrase does not provide coverage for liab-
ility caused by a breach of contract; rather, the cov-
erage arises from a specific conlract to assume liab-

ility for another's negligence. The phrase has been-

interpreted “to apply only to indemnification and
hold-harmless agreements, whereby the . insured
agrees to ‘assume’ the tort lability of another”
Gibbs M. Smith, Inc. v USF & G, 949 P.2d 337,
34 (Ul 1997,

(6] We hold that the phrase “lHability assumed
by the insured under any contract” in an insurance
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policy, or words to that effect, refers to Hability in-
curred when an insured promises to indemnify or
hold harmless another party, and thereby agrees to
assume that other parly's tort lability.

[7118] Our examination of the language of the
constiuction contract and the general Hability nsur.
ance policy leads us to conelude that the construe-
tion contract between the Board and Bill Rich Con-
struction was an “insured contract.” The Commer-
cial Union general liability insurance policy insured
any sums  which Bill Rich Construction  was
“legally required to pay as damages because of
bodily injury or property damage,” including any i
ability for bodily injury or property damage ase
sumed by Bill Rich Construction under the indem-
nification provisions of the construction contract,
The construction contract clearly shifted legal re-
sponsibllity for some measure of the plaintiftework-
ers' alleged tort liability from the Board to Bill Rich
Construction, and thereby, to Comimercial Union.
In accordance with our holding in Syllabus Point 7
of Consolidation Coal Co. v. Boston Old Colony
Ins. Co., supra, becanse the Board had an “insured
contract” with Bill Rich Congtruction, the Board
stands in the same shoes as Bill Rich Construction
for coverage purposes,

Accordingly, we hold that because of the lan-
guage contained in the Commercial Union general
liability policy, the Board “stands in the same
shoes™ as Bill Rich Construction and may directly
seek coverage under the policy, We therefore find
that the circuit court erred in holding that Commer-
cial Union was not obligated o provide the Board
with a legal defense and coverage under the general
liability policy at issue.

B,

Coverage under the Certificate of Insurance

[9] The Board argues that it is an “additional
insured” under both insurance policies at issue-the
general liability pelicy and the umbrella policy, The
Board argues that becanse an agent for Commercial
Union issued = certificate of insurance listing the
Board as an additional insured under both policies,
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the Board reasonably relied upon that representa-
tion to its detriment and thereby allowed Bill Rich
Construction to perform the construction work
without adequate insurance coverage. Because the
Board relied to its detriment on Commercial Uni-
on's misrepresentation of coverage, the Board ar-
gues that Commercial Union is now prevented un-
der the doctrine of estoppel from denying the rep-
resentation made on the certificate,

Commercial Union does not dispute that its
agent issued a certificate of insurance listing the
Board as an additional insured. Instead, Commer-
cial Union argues that it had no knowledge of the
certificate's existence, and therefore could not
modify the actual policy to include coverage for the
Board, For example, Commercial Union points out
that neither the Board nor Bill Rich Construction
paid additional premiums for the alleged additional
coverage. Commercial**470 *223 Union asserts
that disclaimer language on the face of the certific-
ate of insurance should have made clear to any
reader-including the Board-that no right to cover-
age was created by the certificate, In other words,
Commercial Union contends that because no firm
representation of the existence of coverage was
ever made, and the Board could not have reason-
ably relied on the certificate as evidence of cover-
age, the doctrine of estoppel does not apply.™

FN9, Commercial Union also argues that,
because the certificate of insurance states
that the general liability and umbrella
policies were only valid through January 1,
1988, any injuries to the plaintiffs during
1988 are not covered by the policies. We
believe this argument is baseless, because
both policies were renewed with identical
policy language and coverages through the
performance period of the construction
contract. The only change was the internal
numbering system for the policies in effect
used by Commercial Union,

We begin our analysis by considering the pur-
pose of certificates of insurance. As previously
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mentioned, parties to a contract may contractually
shift a risk of loss through an indemnity provision
in the contract. The “indemnitee” in the contract
can also require the “indemnitor” to provide some
insurance protection for the indemnitee. However,
while

[ilndemnitees can make very specific and com-
prehensive contractual requirements concerning
the protection to be afforded, ... they have very
few altematives for verifying that indemnitors
have complied with them....

The certificate of insurance is the primary
vehicle for wverification that insurance require-
ments have been met.

- Donald 8. Malecki, et al., The Additional In-
sured Book 341 (4th Ed., 2000),

[10] A certificate of insurance is a form that is
completed by an insurance broker at the request of
an insurance policyholder, and is a document evid-
encing the fact that an insurance policy has been
written and includes a statement of the coverage of
the policy in general terms. Black's Law Dictionary
(5th Ed.1979), A certificate of insurance “serves
merely as evidence of the insurance and is not a
part of the insurance contract.,” Richard H. Glucks-
man, et al, * Additional Insured Endorsements:
Their Vital Importance in Construction Defect Lit-
igation,” 21 Construction Lawyer 30, 33 (Winter
2001). “[Clertificates provide evidence that certain
general types of policies are in place on the date the
certificate is issued and that these policies have the
limits and policy periods shown.” Malecki, supra at
341.

A problem with certificates of insurance, which
appears to be common in indemnification contracts
such as that in the instant case,/* is that insur-
ance agents often issue certificates of insurance de-
tailing a particular form of coverage, but then fail
to notify the insurance company of the need to alter
or amend the coverage to match the centificate. The
result Is that the insurance company-like in the in-
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stant case-refuses to provide coverage. As one com-
mentator notes,

FN10. See, eg., Lenox Realty Inc. v. Ex-
celsior Ins. Co., 255 AD2d 644, 679
N.Y.8.2d 749 (1998) (insurance agent lis-
ted parking lot owner as an additional in-
sured on certificate of insurance on policy
purchased by snow removal subcontractor;
although insurance agent stated it was
“routine procedure” to send a copy of cer-
tificates to the insurance company, cover-
age was not amended to add parking lot
owner to policy); Zurich Ins, Co. v, White,
221 A.D.2d 700, 633 N.Y.8.2d 415 (1995)
(insurance agent issued certificate of insur-
ance to state department of transportation
certifying that there were no deductibles to
coverage provided to painting contractor
for the state; insurance company Iater as-
serted a $500 per claim deductible for
property damage claims caused by painting
overspray); Criterion Leasing Group v,
Gulf Coast Plastering & Drywall, 582
So.2d 799 (Fla.App.1991) (insurance agent
issued certificate of Insurance listing sub-
contractor as covered by workers' com-
pensation insurance without amending
policy to add workers' compensation cov-
erage); Bucon, Inc. v. Penmsylvania Mfg.
Assoe, Ins. Co, 151 AD.2d 207, 547
N.Y.S.2d 925 (1989) (pursuant to indem-
nity agreement between contractor and
subcontractor, insurance agent issued certi-
ficate of insurance listing contractor as an
additional insured on  subcontractor’s
policy, but failed to netify insurance com-
pany to change policy coverage; insurance
company argued that inclusion of contract-
or on certificate of insurance was a
“clerical error™).

Although a broker for the subcontractor

[policyholder] may have prepared the certificate
of insurance, in many cases he or she did not fol-
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low through and actually obtain the necessary en-
dorsement.... As **471 *224 a result, although a
developer may hold a certificate that states it is
named as an additional insured on the subcon-
tractor’s policy of insurance, the subcontractor's
carrier will deny the tender of defense and con-
tend that the agent did not have express authority
to bind the carrier.

Glucksman, at 33,7\

FNIL. In some instances, insurance com-
panies attempt to avoid liability by assert-
ing policy exclusions which are inconsist-
ent with the coverage noted in the certific.
ate of insurance, One commentator indic-.
ates that some courts do not give these ex-
clusions effect;

Certificates of Insurance are often incon-
sistent with the related policy, and a
prudent indemnitee should assume ex-
clusions in the policy exist that do not
appear on the certificate, In some juris-
dictions, certificates do not govern cov-
erage while in others, an exclusion of
which a certificate holder is unaware
will not be given effect,

Douglas R. Richmond, et al., * Expand-
ing Liability Coverage: Insured Con-
tracts and Additional Insureds,” 44
Drake L.Rev. 781, 796 (1996). See also,
Brown Mach. Works & Supply Co. v
Ins. Co. of North America, 659 So.2d 51,
56 (Ala,1995) (holding that an insurance
company that does not deliver a policy
to a centificate holder is estopped from
asserting exclusions contained in the
policy but not revealed in the certific-
ate); Moore v. Energy Mut. Ins. Co., 814
P2d 1141, 1144 (Utah App.1991)
(holding that exclusions are invalid un-
less they are communicated to the certi-
ficate holder in writing); JM. Corben
Co. v. Ins. Co. of North America, 43
IL.App.3d 624, 2 lil.Dec. 148, 357
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N.E.2d 125 (1976) (holding that because
exclusion was not provided to certificate
holder, terms of the certificate con- trolled).

A similar situation occurs in the context
of medical, disability or other types of
group insurance, where insureds are of-
ten given a certificate as evidence of
coverage bul are never given a copy of
the master policy. The majority rule is
that the coverage provisions stated in a
certificate of coverage fumished to an
insured by the insurance company takes
precedence over conflicting terms in the
master policy. See “Group Insurance;
Binding Effects of Limitations on or Ex-
clusions of Coverage Contained in Mas-
ter Group Policy But Not in Literature
Given Individual Insureds,” 6 A.L.R.4th
835 (1981). Cf, Syllabus Point 3, Ro-
mano v. New England Mw, Life Ins. Co,
178 W.Va. 523, 362 S.E2d 334 (1987)
(“Where an insurer provides sales or
promotional materials to an insured un-
der a group insurance policy, which the
insurer knows or should know will be re-
lied upon by the insured, any conflict
between such materials and the master
policy will be resolved in favor of the in-
sured.”)

A treatise on “additional insureds” supgests
that the fact pattern in the instant case is “the most
common area” of conflict involving cerificates of
insurance, As the treatise states:

Probably the most common area in which certi-
ficates of insurance and insurance policies con-
flict is with respect to additional insured status.
Certificate holders are often listed as additional
insureds on centificates without the policy actu-
ally being endorsed to reflect that intent, An ex-
treme case of this that often occurs is for a copy
of an additional insured endorsement to be at-
tached to the certificate but not the policy. This

Page 14 of 16

Page 13

practice may not provide additional insured status
and, thus, is sometimes called the “fictitious in-
sured syndrome.”

Sometimes this problem stems from a lack of
communication. The insurance agent, for ex-
ample, may have the authority to add another
party to a policy as an additional insured and may
issue a certificate indicating that this has been
done while forgetting to ask the insurer to issue
the endorsement. When the insured later seeks
protection, the insurer denics protection, shifting
the blame elsewhere,

This, of course, is really a matter of principal-
agency liability and should not detrimentally af-
fect the certificate holder. However, concise
wording in the certificate’s preamble indicating
that the certificate is “for information only”
fosters an insurance company's opportunity to
deny any protection....

The insurance company maintains that it does
not matter what the certificate says, it is what the
policy states that counts...,

Malecki, supra at 345-46, The insurance com-
pany in this case makes the same argument; it does
not matter that the certificate of insurance says that
the Board is an additional insured, it is what the
policy states-or, more particularly, does not state-
that counts.

The Board argues that it reasonably relied to its
detriment upon representations of coverage made
by Commercial Union in its certificate of insurance,
and therefore Commercial Union should be es-
topped from denying coverage.

**472 *225 [11}{12][13] The doctrine of estop-
pel “applies when a party is induced to act or to re-
frain from acting to [his/Jher detriment because of
[his/Ther reasonable reliance on another party's mis-
representation or concealment of a material fact.”
Syllabus Point 2, in part, Ara v. Erie Ins. Co., 182
W.Va, 266, 387 S.E2d 320 (1989). Estoppel is
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properly invoked to prevent a litigant from assert-
ing a claim or a defense against a party who has
detrimentally changed its position in reliance upon
the litigant's misrepresentation or failure to disclose
a material fact. Ara, 182 W.Va. at 270, 387 S.E.2d
at 324, The doctrine is “designed to prevent a
party's disavowal of previous conduct if such repu-
diation would not be responsive to the demands of
justice and good conscience.” White v. Austin, 172
N.J.Super. 451, 454,412 A,2d 829, 830 (1980).

{14] In Potesta v. US.F. & G., 202 W.Va. 308,
504 S.E.2d 135 (1998), we suggested that the doc-
trine of estoppel may not be used to create insur-
ance coverage, or increase coverage beyond that
provided by the policy. We stated, at Syllabus Point
5, that:

Generally, the principles of waiver and estop-
pel are inoperable to extend insurance coverage
beyond the terms of an insurance contract,

The rationale for this rule is that an insurance
company should not be made to pay for a loss for
which it has not charged a premium. See “Doctrine
of Estoppel or Waiver as Available to Bring Within
Coverage of Insurance Policy Risks Not Covered
by its Terms or Expressly Excluded Therefrom,” |
A.L.R.3d 1139, 1144 (1965).

[15] There are, however, numerous recognized
exceptions to this rule, We held in Poresta at Syl-
labus Point 7 that the some of the exceptions
“include; but are not necessarily limited to” the fol-
lowing:

Exceptions to the general rule that the doctrine
of estoppel may not be used to extend insurance
coverage beyond the terms of an insurance con-
tract, include, but are not necessarily limited to,
instances where an insured has been prejudiced
because: (1) an insurer's, or its agent's, misrepres-
entation made at the policy's inception resulted in
the insured being prohibited from procuring the
coverage s’he desired; (2) an insurer has repres-
ented the insured without a reservation of rights;
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and (3) the insurer has acted in bad faith.

These exceptions have been used “to create in-
surance coverage where to refuse to do so would
sanction fraud or other injustice,” Crown Life Ins.
Co. v. McBride, 517 S$0.2d 660, 662 (F1a.1987).

In the instant case we focus our analysis on the
first exception, whether the insurer or its agent
made a misrepresentation by issuing a certificate of
insurance at the inception of coverage which resul-
ted in the Board not having the coverage it desired.
Our research indicates that

[i]t is well settled that an insurer may be equit-
ably estopped from denying coverage where the
party for whose benefit the insurance was pro-
cured reasonably relied upon the provisions of an
insurance certificate to that party’s detriment.

Lenox v, Excelsior Ins. Co., 255 A.D.2d 644,
645, 679 N.Y.S.2d 749, 750 (1998) (citations omit-
ted). See also, Zurich Ins. Co. v._White, 221 A.D.2d
700, 633 N.Y.S.2d 415 (1995) (insurer was es-
topped from asserting deductibles to liability cover-
age when certificate of insurance represented there
were no deductibles); Criterion Leasing Group v.
Gulf Coast Plastering & Drywall, 582 So0.2d 799
(Fla.App.1991) (under doctrine of promissory es-
toppel, insurer was prevented from denying work-
ers' compensation coverage to subcontractor's em-
ployee when subcontractor was named as a
“coinsured" on certificate of insurance); Bucon,
Inc, v. Pennsylvania Mfg. Assoc. Ins. Co., 1351
A.D.2d 207, 547 N.Y.S.2d 925 (1989) (insurer es-
topped from denying the existence of plaintiff's
coverage after issuing certificate of insurance
identifying the plaintiff as an “additional insured”).
“A Certificate of Insurance is an insurance com-
pany's written statement to its customer that he has
insurance coverage, and the insurance company is
estopped from denying coverage that the Certificate
of Insurance states is in effect.” Blackburn, Nickels
& Smith, Inc. v. National Farmers Union Property
and Cas. Co., 482 N.W.2d 600, 603 (N.D.1992),
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[16][17) We therefore hold that a certificate of versed, and the case is remanded for further pro-
insurance is evidence of insurance coverage, and s ceedings.
not a separate and distinct contract for insurance.
However, because a **473 *226 certificate of in- Reversed and Remanded.
surance is an insurance company's written repres-
entation that a policyholder has certain Insurance W.Va.,2002,
coverage in effect at the time the certificate Is is- Marlin v. Wetzel County Bd. of Educ.
sued, the insurance company may be estopped from 212 W.Va. 2185, 569 S.E.2d 462
later denying the existence of that coverage when
the policyholder or the recipient of a certificate has END OF DOCUMENT

reasonably relied to their detriment upon a misrep-
resentation in the certificate,

Examining the record, we believe that the ele-
ments- of estoppel against Commercial Union's
denial of coverage have been established by the
Board. At the inception of “coverage” for the
Board, on September 14, 1987, an agent for Com-
mercial Union prepared a certificate of insurance
naming the Board as an additional insured. The in-
surance company's “bare, conclusory averment that
the certificate naming plaintiff [the Board] as an ad-
ditional insured was the result of ‘clerical error’
was insufficient to overcome the estoppel effect of
its misrepresentation, since even an innocent mis-
leading of another party may bar one from claiming
the benefits of his deception.” Bucon, Ine, »
Pennsylvania Mfg. Assoc. Ins. Co., 151 A.D.2d
207, 211, 547 N.Y.S.2d 925, 927 (1989). See also,
Potesta v, US.F. & G, 202 W.Va, at 321, 504
S.E.2d at 148, citing Harr v. Alistate Ins. Co., 54
N.J. 287, 255 A.2d 208 (1969) (finding equitable
estoppel is available to broaden coverage when
there is a misrepresentation before or at the incep-
tion of the insurance contract, even where the mis-
representation is innocent).

The circuit court therefore erred in holding that
the certificate of insurance did not create an obliga-
tion for Commercial Union to provide the Board
with a legal defense and coverage under both the
general liability and umbrella policies at issue.

Iv.
Conclusion
The circuit court’s January 5, 2001 order is re-
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F
United States District Court,
S.D. Texas,
Corpus Christi Division.
XI. SPECIALTY INSURANCE CO,
v.
KIEWIT OFFSHORE SERVICES, LTD.
No, CIV.A.C-03-246.
Aug, 31, 2004,

Background: Excess marine liability {insurer

sought declaratory judgment that it had no duty to
defend or indemnify its insured's indemnitee in
underlying wrongful death cases arising from ex.
plosion at indemnitee's facility. Parties sought
summary judgment on various claims,

Holdings: The District Court, Head, Chief Judge,
held that:

(1) indemnity agreement between insured and in-
demnitee was enforceable under Texas law, and

(2) excess marine liability policy provided cover-
age for liability assumed under indemnification
agreement,

Motions granted in part and denied in part,
West Headnotes
1] Indemnity 208 €104

208 Indemnity
208V Actions

208k104 k. Questions for jury, Most Cited
Cases
Under Texas law, contractual right to indem-
nity should be determined as a matter of law.

[2) Indemnity 208 €=230(1)

208 Indemnity
20811 Contractual Indemnity
208k26 Requisites and Validity of Contracts

Page 2 of 6

Page |

208k30 Indemnitee’s Own Negligence or

Fault
208k30(1) k. In general. Most Cited

Cases
To be enforceable under Texas law, indemnity
agreements must meet the fair notice requirement
of the “express negligence doctrine,” which states
that a party seeking indemnity from the con-
sequences of that party's own negligence must ex-
press that intent in specific terms within the four

comers of the contract,

(3] Indemnity 208 €227

208 Indemnity
20811 Contractual Indemnity
208k26 Requisites and Validity of Contracts
208k27 k. In general. Most Cited Cases

To be enforceable under Texas law, indemnity
agreements must meect the fair notice requirement
of conspicuousness, which mandates that something
must appear in the face of the contract to attract the
attention of a reasonable person when he looks at it.

[4] Indemnity 208 €&=230(S)

208 Indemnity
20811 Contractual Indemnity
208k26 Requisites and Validity of Contracts
208k30 Indemnitee's Own Negligence or
Fault
208k30(5) k. Contractors, subcontract-
ors, and owners. Most Cited Cases
Under Texas law, indemnity agreement in sub-
contract under which indemnitor agreed to indem-
nify indemnitee for indemnitee's own negligence
was enforceable, where agreement was conspicu-
ous, in that it was proceeded by word [
iindemnuification " and set off in contrasting type,
and set forth in plain language that indemnitee was
seeking indemnification for its active or passive
negligence, as long as claims were not caused by its
sole negligence.
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1] Insurance 217 €=2278(8)

217 Insurance
217X VI Coverage--Liability Insurance
J7NVIHA) In General
217K2273 Risks and Losses
217K2278 Common Exclusions
217Kk2278(8) k. Contractual liabilit-
fes. Most Cited Cases
Under Texas law, excess marine liability insur-
ance policy provided coverage for liability its in-
sured assumed under indemunifieation agreement
in subeontract, even though policy excluded liabil-
ity assumed onder. contract, where policy also had
exception to exelusion if coverage for such liability
was afforded under underlying general liability
policy, and insured's indemnitee was listed as addi-
tional insured in underlying general lability policy
that provided coverage for “insured contract[s).”

16} Insurance 217 €=22278(8)

217 Insurance
217XV Coverage—Liability Insurance
HTXVHA)Y In General
217k2273 Risks and Losses
21762278 Common Exclusions
217k2278(8) k. Contractual Habilit-
ies. Most Cited Cases
Under Texas law, insured's agreement in sub-
contract to hold contractor harmless from all claims
of liability was an “insured contract,” defined as
agreement under which insured assumed tort liabil-
ity for another, within meaning of exception to ex-
clugion in general liability insurance policy.

*674 Franklin H. Jones, DI Michael L. McAlpine,
Richard A, Cozad, William Scarth Clark, John R,
Fitzgerald, MeAlpine & Cozad. New Orleans, LA,
for X1 Specialty Insurance Co.

Andrew T, MeKinoey, 1V, McKinney & Cooper
LLP, Houston, TX, for Kiewit Offshore Services,
Ltd.

James H. Robichaux, Matthews and Branscomb,
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Corpus Christi, TX, for RBT Welders, Inc,

ORDER ON MOTIONS FOR SUMMARY JUDG-
MENT
HEAD, Chief Judge,

Xl Specialty Insurance Company issued a
Marine [Excess Liability Policy to RBT Welders,
Inc., which provided coverage from March 1, 2002
to March 1, 2003, RBT then supplied welders to
Kiewit Offshore Services, Lul. for a project in
Ingleside, Texas. On January 6, 2003, an explosion
at the Kiewit facility resulied in the deaths of Em-
esto Moreno (8 payroll employee of Kiewit) .and
Mann Van Nguyen (a payroll employee of RBT).
Wronglul death claims were filed against Kiewit by
relatives of the decedents, Kiewlt sought coverage
from XL Specialty for these claims,

Pending before the Court are (1) XL Specialty's
Motion for Summary Judgment (D.E.16); (2) Kie-
wit's Motion for Summary Judgment (D.E.43); (3)
X1 Specialty's Motion for Summary Judgment Re-
garding the Third-Party Claim (ID.E.56); (4) Kie-
wit's Motion for Surmmary Judgment on Indemnity
(DE62), and (5) Kiewit's Motion for Summary
Judgment on Indemnity against RBT (D.E.82). The
Court (1) DENIES XL Speciahy's Motion for Sum-
mary  Judgment (DUEG6); (2) DENIES Kiewit's
Motion Tor  Summary  Judgment (D.E43); (3)
DENIES XL Specialty's Motion for Summary Judg-
ment Regarding the Third-Party Claim (D.E.36);
(#) GRANTS Kiewit's Motion for Summary Judg-
ment on Indemmity (D.E62); and (5) GRANTS
KRiewit's Motion for Summary Judgment on Indem-
nity against RBT (D..82).

Ultimately, the parties, in plaintiff's petition
and in defendant's counterclaim, seek a declaratory
judgment 1) as to whether or not RBT has an oblig
ation to defend and indemnify Kiewit for claims
brought against it in the underlying litigation and
seftlement and 2) as to whether or not Xl Spe-
cialty's poliey provides coverage for any such ob-
ligation, The Court finds, as o maitwr of law, that
RBT does have such an obligation and that XI. Spe-
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cialty's policy does provide coverage for such ob-
ligation-thereby — granting  Kiewit's Motions  for
Summary Judgment on Indemnity and denying XL
Specialty's Motion for Summary Judgment on the
Third-Party Claim,'™

FNT. The Courl notes that had it not been
for the indemnification provision in the
Kiewit-RBT subcontract, there would have
been no coverage under the XL Specialty
policy for the claims brought against Kie-
wit for those reasons stated in plaintiff's
Muotion for Summary Judgment (D.E.16).
However, as the Court is granting Kiewit's
Motions for Summary Judgment on lndem-
nity, the parties’ original cross-motions for
summary judgment (D.E.16 and 43) must
be denied.

1) Does the Kiewii-RBT subvontract require RBT
to indemnify Kiewit for iis own negligence and if
so, iy this indemnification provision enforceable?

[HIH3T A contractual right to  indemnity
should be determined us a matter of law. Fisk Elec.
Co. v, Constructors & Assoc., Inc, 888 8,W.2d
813, 815 (Tex.1994), To be enforceable, indemnity
agreements must meet the fair notice requirements
of the express negligence doctrine and. conspicu-
ousness. 675 Dresser Mndus, Ine. v Page Petro-
fewm, Inc., 853 SW.2d 505, 509 (Tex,1993), “The
express negligence doetrine states that a party seek-
ing indemnity from the consequences of that party's
own negligence must express that intent in specific
terms within the four corners of the contract, The
conspicuous requirement mandates ‘that something
must appear in the face of the [contract] to attract
the atention of a reasonable person when he looks
AR e 08,

(4] The Court finds, as a matter of law, that the
indemnification provision of the RBT-Kiewit sub-
contract is conspicuous, The provision is marked as
“Indemnification” and the language of the provi-
slon Is In contrasting type to the surrounding text.
The Court also finds that the provision satisfies the
oxpress vegligence test as it expresses the intent
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that, Kiewit is seeking indemnity from the con-
sequences of its own negligence in specific terms
within the four corners of the contract, The plain
language of the provision iy that RBT agrees to in-
demnify Kiewit for claims whether or not those
claims were caused in part by the active or passive
negligence or other fault of Kiewit, so long as those
claims were not caused by the sole negligence of
Kigwit,Fae ~

FN2. There s Texas case law that inter
prets almost identical languwage to the in-
demmnity provision here to mean that the in-
demnitor promised to indemnify the in-
demuitee for the indemnitee's own negli-
genee. In Enserch Corp. v Parker, 794
SW.2d 2, 8 (Tex.1990), the provision at
issue reach “[Indemnitor] assumes entire
responsibility and liability for any claim or
actions based on or arising out of injuries,
including death, to persons or damages to
or destruction of property, sustained or al-
leged to have been sustained in connection
with or to have arisen out of or incidental
to the performance of this contract by
{indemmitor], its agents and employees,
and its subcontractors, their agents and em-
plovees, regardless of whether such claims
or actions wre founded in whaole or in part
upon alleged negligence of [ indenmnitee].”
The Court stated that “[i]t is clear ... that
the contract as” a whole is sufficient to
define the pavties’ intent that [the indem-
nitor] indemuify [the indemnitec] for the
consequences of [the indemnitee's] own
negligence.” Id

As the indemnifieation provision meets the
falr-notice requirements, the Court finds as a malter
of law that RBT did contractually agree to indem-
nify Kiewit for Kiewit's own negligence as long as
[Kiewit's negligence was not the sole cause for the
claims or liability. XL, Specialty, in its pleadings,
cites 1o the negligence of both RBT and Kiewit in
the explosion, Therefore, the Court finds that, in
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this. instance, RBT was contractually obligated fo
indemnify Kiewit for the claims resulting from the
explosion through the valid and enforceable indem-
nification provision,

2) Does the XL policy provide coverage for the in-
demnity agreement?

[3] As the Court finds that RBT was contractu-
ally obligaled to indemnify Kiewit for the claims
resulting from the explosion through the valid and
enforceable indemnification provision, it must now
consider whether the XL policy provides coverage
for such indemnity agreement. After an analysis of
the language of the XL policy and the Atlantic
policy, the Court finds ‘that the XL policy does
provide coverage for the indemnity agreement,

The Contractor's Endorsement-of the XL policy
states:

It is agreed that the insurance afforded by this
policy does not apply: 1YTo any liability for per-
sonal injury or property damage arising out of li-
ability assumed by the Insured under any contract
or agreement... Unless insurance thereof fs
provided by a policy listed in the underlying in-
surance schedule, and then only for such cover-
age as is afforded by the policy.

Thus, the XL policy has an exclusion for liabil-
ity assumed under any contract or *676 dgreement,
but it also has. an exception to that ¢xclusion if cov-
erage for such lability is afforded under the under-
lying general liability policy. The general liability
policy that RBT procured with Atlantic Insurance
Company, in which Kiewit ig protected as an Addi-
tional Tnsured, is listed in the XL policy's Endorse-
ment No. 2, Schedule of Underlying Insurances, If
the Atlantic policy, the underlying general liability
policy, provides coverage for Hability assumed by
RBT under any contract or agreement, then the XL
policy also provides coverage for such liability.

[6] The question next becomes whether the At-
lantic policy provides coverage for the valid and
enforceable indemnification provision assumed by

Page 5 of 6

Page 4

RBT under its subcontract with Kiewit, The At-
lantic policy, in its Exclusions section, states:

This insurance does not apply to) ... b, “Bodily in-
jury® or ‘property damage’ for which the- insured
is obligated to pay damages by reason of the as-
sumption of lability in a contract or agreement.
This exclusion does not apply to lability for
damages.... 2) Assumed in a coniract or agree-
ment that is an ‘insured contract’, provided the
‘bodily injury’ or ‘property damage’ occurs sub-
sequent to the execution of the contract or agree-
ment,

After review of this language, the more specifie
question is whether or not the RBT-Kiewit subcon-
tract was an “insured contract,” as defined by the
Atlantic policy.

The Atlantic policy defines an “insured con-
fract” as

that part of any other contract or agreement per-
taining to your business ... under which you as-
sume the tort liability of another party to pay for
‘bodily injury * or ‘property damage’ to a third
person or organization. Tort Hability means a li-
ability that would be imposed by law in the ab-
sence of any contract or agregment.

The indemnification provision of the Kie-
wit-RBT subcontract, in which RBT promised fo
save Kiewit harmless from all claims of lability,
falls squarely within the definition of insured con-
tract under the Atlantic policy. Thus, the Court
finds that the Atlantic policy provides coverage for
the lability referenced in the indemnity provision.
As such, the Court also finds that the XL policy
provides coverage for the indemnity provision,

Thus, the Court grants Kiewit's motions for
summary judgment for indemnity, denies XL Spe-
cialty's motion for summary judgment on the third-
party claim, and ultimately declares judgment on
the coverage issue to Kiewit. Further, because the
Court has based its ultimate summary judgment of
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coverage for Kiewit upon the indemnification is-
sues, the Court denies XL Specialty's and Kiewit's
initial Motions for Summary Judgment (D.E. 16, 43).

Therefore, the Court declares that XL Specialty
has a duty to defend and indemnify Kiewit for all
claims and allegations brought against it in the un-
derlying litigation.

S.D.Tex.,2004.

XL Specialty Ins. Co. v. Kiewit Offshore Service,
Ltd.

336 F.Supp.2d 673

END OF DOCUMENT
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H

Supreme Court. Appellate Division, Fourth Depart-

ment, New York.
Richard HUNT, Plaintiff,

v.
CIMINELLI-COWPER CO,, INC., et al,, Defend-
ants.

Ciminelli-Cowper Co., Inc,, Third-Party
PlaimtifE-Appellant,

Vv,

The Phoeniy Insurance Company, Merehants Mutu-

al Inswrance Company, Third-Party Defend-
ants-Respondents, et al., Third-Party Defendant.

March 16, 2012,

Background; In personal injury action brought by
construction waorker, defendant construction man-
ager brought third party claims against contractors'
commercial gencral lability (CGL)Y insurers, The
Supreme Court, Erie County, Frank A, Sedita, Jr,
J., granted insurers swmmary judgment. Construe-

tion manager appealed.

Holdings: The Supreme Court, Appellste Division,

held that:

(1 insurer of one contractor was required 10
demonstrate prejudice before disclaiming coverage

on basis of late notice of claim, and

(23 coniract between project owner and other con-
tractor was “insured contract,” within meaning of
“Supplementary Payments™ section of other con-

wactor's policy,
Reversed.
West Headnotes
(1] Insurance 217 €=03168
217 Insurance
ZITXXVI Claims and Settlement Practices

ZUTXXVH(B) Claim Procedures
21T X VIR Notice ancj Proof of Loss

217K3166  Effect of Noncompliance

with Requirements
217k3168 k. Prejudice to  insurer.

Most Cited Cases
Provision of commercial general  liability
(CGLY policy requiring insurer to demonstrate pre-
judice before disclaiming o basis of late notice of
claim did not just apply to “Named Insured,” but
rather, applied to additional insured as well; al-
though additional insured endorsement contained
no provision requiving it to- demonstrate prejudice
in order to disclaim on Dasis of late notice, addi-
tional insured enjoyed same protection as mamed in-

stred,

{2} Insurance 217 ©592100

217 Insurance
217XV Coverage-—in General
217k2096 Risks Covered and Exclusions
217K2100 k. Persons covered, Most Cited
Cases
In absence of unambiguous contractual lan-
guage to the contrary, additional insured enjoys
same protection as named insured.

13] Insurance 217 €=>1845(1)

217 Insurance
217XHI Contracts and Policies
2ITXHICH) Rules of Construction
217k1838 Materinls Related or Attached
10 Policies
217k1845  Margins  or  Backs  of
Policies; Endorsements
217k1845(1) k. In general, Most
Cited Cases

Insurance 217 €5201845(2)

217 Insurance
217X Contracts angd Policies
2UTXIN(G) Rules of Construction
217k1838 Malerials Related or Attached
10 Policies
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(Cite ns: 93 A D.3d 1152, 639 NY.8.2d 781

217k 1843
Policies: Endorsements
217k 1843¢2) k. Conflicts  between

policies and endorsements. Mosl Cited Cases
In construing endorsement (o insurance policy,
endorsement and policy must be read together, and
words of policy remain in {ull force and effect ex-

cept s altered by words of endorsement,

Marging  or Backs of

|4] Insurance 217 ©€=22316

217 Insurance
217XV Coverage—Liability Insurance
217TXVIB) Coverage for Particular Liabilit-
ies
217k2316 k, Contractually assumed liabil-
ities. Most Cited Cases
Contract berween owner of construction project
and contractor, which required contractor to indem-
nify owner against personal injury claims arising
oul of construction work, was “insured contract,”
within meaning of “Supplementary Payments” sec-
tion of contractor's commercial general  liability
(CGLL) policy requiring insurer to defend an indem-
nitee also named in suit against insured if suit
sought damages for which insured had assumed li-
ability of indemnitee in contract or agreement that
was an “insured contract,”

15} Insurance 217 €x01729

217 Insurance
217X Contracts and Policies
2ETXIN(B) Formation
2171729 k. In general. Most Cited Cases

Insurance 217 €321766
217 Insurance
217X 1 Contracts and Policies
2ETXHIB) Formation
21701766 k. Evidence, Most Cited Cases
Insarance 217 €03 119

217 Insurance
21XV Coverage-—in General

2172114 Evidence
21762119 ko Weight  and  sufficiency.
Most Cited Cases ‘
Although certificate of insurance, by itself,
does not confer insurance coverage, it is evidence
of carrier's fntent to provide coverage.

782 Trevett Cristo Salzer &  Andolina P.C.,
Raochester  (Eric M. Dolan  of Counsel), for
Third-Party Plaintift-Appellant,

Lazare Polter & Giacovas LLP, New York City (
Yale (Hazer of Counsel), for Thivd-Party Defend-
ant-Respondent the Phaenir Insurance Company.

Smith, Murphy & Schoepperle, LLP, Buffalo (
Frank G. Godson of Counsel), for Third-Party De-
fendant-Respondent Merchants Mutual  Insurance
Company.

PRESENT: CENTRA, 1P, FAHEY,
PERADOTTO, CARNI, AND MARTOCHE, 1.

MEMORANDUM:

1152 Third-party plaintiff, Clminelli~Cowper
Co., Inc. (Ciminelli), commenced this third-party
action seeking a declaration that, **783 inter alia,
third-party -defendants Travelers Property Casualty
Company of America, incorrectly sued as The
Phoenix Insurance Company (Travelers), and Mer-
chants Mutual Insurance Company (Merchants) are
obligated to defend and indemnify it in the underly-
ing personal injury action, Plaimtiff commenced the
underlying action secking damages for injuries he
sustained when he slipped and fell while perform-
ing construction  work on property owned by
Jamestown  Commuumnity* 1153 College  (JCC).
Ciminelli served as the construction manager on the
project. There was no general contractor, and JCC
contracted directly with various prime contractors,
including David Ogiony Development Co., Inc,
(Ogiony) and Pettit & Pettit, Inc, (Pettit).

JCC's contraets with Oglony and Peitit required
the contractors to indemnify JCC and Ciminelli
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against.¢laims for personal injury ariging from the
constryction work. The contracts also  required
Ogiony and Pettit to procure insurance coverage for
claims arising out of their obligations under the
contracts and to obtain endorsements to their gener-
al lability policies naming Ciminelli and JCC as
addilional insureds on a primary basis. At the time
of plaintiff's accident, Ogiony was insured under a
commercial general Hability policy issued by Trav-
clers (hereafter, Travelers policy), and Pettit was
insured under a commercial insurance policy issued
by Merchants (hereafter, Merchants policy).

Trayelers moved for summary judgment dis-
missing the third-party complaint and any cross
claims against it and declaring that it had “no oblig-
ation to deferid, indemnify andfor reimburse
[Ciminglli] or any other entity for any settlement

payments made or defense costs incurred in-the un-

derlying ... action,” Travelers contended that it had
no obligation to provide coverage to Ciminelli be-
cause Ciminelli failed to notify it of the claim in a
timely manner, in accordance with the terms of the
Travelers policy, Merchants also moved for sum-
mary judgment dismissing the third-party complaint
against it and declaring that it was not obligated fo
defend or indemnify Ciminelli in the underlying ac-
tion. Merchants contended that its policy afforded
no coverage to Ciminelli.

We agree with Ciminelli that Supreme Court
erred in granting the motions of Travelers and Mer-
chants, dismissing the third-party complaint agginst
them and declating that they had “to obligation to
defend, indemnify or relinburse [Clminelli] for any
settlement paymenis made or defense costs in-
curred” in the underlying action. We therefore re-
verse the order and judgment insofar as appealed
from, deny the motions of Travelers and Merchants,
vacate the first through sixth decretal paragraphs
and reinstate  the third-party complaint  against
Travelers and Merchants. “In determining a dispute
over insurance coverage, we first look to the lan-

guage of the policy™ (Consolidated Edison Co. of

NYov dllstate Ins. Co, 98 NJY . 2d 208, 221, 746

N.Y.8.2d 622, 774 N.E.2d 687), “As with any con-
tract, unambiguous provisions of an insufance con-
tract miust be given their plain and ordinary mean-
ing ..., and the fnterpretation of such provisions is a
question * 1154 of law for the cowrt” (Whire v. Con-
tinental Cas. Co., 9 N.Y.3d 264, 267, 848 N.Y.8.2d
603, 878 N.E.2d 1019; see Vigilant Ins. Co. v. Bear
Stearns  Cos., Inc, 10 NY.3d 170, 177, 835
NY.S.2d 45, 884 N.E.2d 1044). “If the terms of a
policy are ambiguous, however, any ambiguity
must be construed in favor of the insured and
against the insurer” (White, 9 N.Y.3d at 267, 848
N.Y.8.2d 603, 878 N.E2d 1019; see United States
Fid, & Guar, Co. v, Annunzita, 67 N.Y.2d 229,
232, 501 N.Y.S.2d 790, 492 N.E2d 1206; **784
Breed v, Inswrance Co. of N Am, 46 NY 2d 351,
353, 413 NY.8.2d 352, 385 N.E.2d 1280, rearg.
denfed 46 N.Y.2d 940, 415 N.Y.8.2d 1027, 388
N.E.2d 372).

With respect to the motion of Travelers, we
note that the Travelers policy states that its terms
“can be amended or waived only by endorsement
issued by [Travelers] as part of this policy,” The
“Commercial General Liability~Contractors Cover-
age Form” provides that, “[t]hroughout this policy
[.] the words ‘you’ and ‘your* refer to the Named
Insured shown in the Declarations, and any dther
person or organization qualifying as a Named In-
sured under this policy ™ (emphasis added). With
respect to notice of claims, the policy provides that
the insured must notify Travelers “as soon as prac-
ficable of an ‘ocourrence’ or an offense which may
result in a olaim.” The policy further provides thal
Travelers “will not deny coverage based solely on
your delay in reporting an ‘occurrence’ or offense
uttless we are prejudiced by your delay.”

[1H21[3] Travelers contends that the policy
provision requiring it to demonstrate prejudice be-
fore disclaiming on the basis of late notice applies
only to Ogiony as the “Named Insured.,” We reject
that contention, It is undisputed that Ciminelli qual-
iffes as an additional insured under the Travelers
policy. The term additional insured “is a recognized
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term in psurance  contracts, and  the  well-un-
dewstood meaning of the term is an entity enjoying
the wame protection as the named insured” (Kuossis
w, Ohlo Cas. Iny. Co, 12 WY .3d 5395, 599-600, 885
N.Y.S.3d 241, 913 NLE2d 933 [internal quofation
marks omitted]; see Pecker lron Works of N.Y. v
Traveler's fx, Co, 99 NY.2d 391, 393, 736
N.Y.S.2d 822, 786 NLE.2d 863, David Christa Con-
stre e v dwmerican Home dssur, Co., 59 A1.3d
1136, 1138, 873 N.Y.8.2d 409, b denied 12
N3 713, 2000 WL 1620593), Thus, * fijn the
absence of wrennhiguous contraciual language 10
the contrary, an additional insured “enjoy [s] the
same protection as the named insuved” ™ (William
Flovd Sehool Disto v. Maxier, 68 A 3d 982, 986,
892 N.Y. K. 115 [emphasis added] ) It is well
seftled that, “in construing an endorsement to an in-
surance policy, the endorsement and the policy
must be read together, and the words of the policy
remain in fill Jorce and effect except as altered by
the words of the endorsement ™ (County of
Columbia v. Contirertal Ins, Co, 83 NY.2d 618,
628, 612 DLY.S.2d 345, 634 NE.2d 946 [emphasis
added] ), Here, the additional insured endorsenient
modified  the coverage  provided under  the
“Commercial *11858 General Liability-Contractors
Coverage  Part.,”  Specifically.  the  endorsement
provided that the section identifying who is an in-
sured under the policy “is amended to include any
person or organization you are required to include
as an additional insured on this policy by a written
contract or written agreement in effect during this
policy period and exeeuted prior to the oceurrence
of any loss.” Although Travelers correctly notes
that the endorsement contains no provision requir-
ing it to demonstrate prejudice in order to disclaim
on the basis of late notice, we note that the endorse-
ment likewise does not specifically climinate the
prejudice requirement set forth in the polley (see
Willium Floyd School Dist., 68 A.D.3d at 987, 892
NY.8.2d 115 see also Comtinental Ins. Co., 83
NY.2d at 628, 612 N.Y.85.2d 345, 634 N.E.2d 946).
Thus, at a minimum, the policy creates an ambigu-
ity, which must be resolved against Travelers as the
insurer (see Del Bello v, General Ace. Ins, Co. of

Page 5 of 6

Page 4

An., 185 A.D2d 691, 692, 585 N.Y.8.2d 918 see
generally Breed, 46 NY . 2d w353, 413 NoY.8.2d
352, 385 N.E.2d 1280; Tomeo Puinting & Contr.,

e v, Tramscontinental s, Co., 21 AD3d 930,

951, 801 N.Y.8.2d 819) and, here, Travelers failed
lo allege or establish **788 that it was prejudiced
by Ciminelli's late notice of the claim.

[4] With respect (o Merchants' motion, Mer-
chants correctly notes that the policy it fssued to
Pettit does not contain an additional insured en-
dorsement.  The  “Covernages”  section  of  the
“Commercial General Liability Coverage Form,”
however, containg a “Supplementary  Payments”
section, whieh states that, i)’ [Merchants] de-
fend[s] an insured against & *suit’ and an indemnit
ee-of the fnsured is also named as a party to the
‘st [Merchants] will defend the indemnitee” in
the eveni hat certain conditions are met. Those
conditions dnelude that *[tlhe *suit’ against the n-
demnitée seeks damages for which the insured has.
assumed the liability of the indemnitee in a contract
or agreement that is an tinsured contract’ ™5 “[the]
instrance applies to such liability assumed by the
insured™; and “[t]he obligation to defend, or the
cost of the defense of, that indemnitee, has also
been assumed by the insured in the same ‘insured
contract....” ™ The Merchanis policy defines
Yinsured contract’ ™ in relevant part as “[t]hat part
of any other comtract or agreement pertaining 1o
[the insured's] business (including an indemmilica-
tion of a municipality in connection with work per-
formed for a municipality) under which [the in-
sured] assumels] the tort linbility of another party
to pay for ‘bodily injury’ or *property danvage’ to a
third person or organization.” Tort Hability means a
linbility that wauld be imposed by law in the ab-
sence of any contract or agreement,”

[57 We agree with Ciminelli that the contract
between JCC and *1156 Pettit, Merchamts' insured,
constitutes an “insured contract,”™ Specifically, the
contract provides that, "[tjo the fullest extent per-
mitted by law, [Pettit] shall indemnify and hold
harmless [JCC and its agents] ... from and against

© 2012 Thomson Reuters, No Claim to Orig. US Gov, Works.

httpi//web2 westlaw.com/print/printstream.aspx ?mt=Westlaw& prit=HTMLE& pbe=66CD...

9/12/2012



. Page 6 of 6

Page 5
93 A.D3d HIS2, 930 NY.S.2d 781, 2012 N.Y. Slip Op. 01883
(Cite as: 93 ADJ3d 1152, 939 N.Y.8.2d 781)

claims, damages, losses and expenses, including but
not limited to attorneys' fees, arising out of or res-
ulting from performance of the [wlork, provided
that such elaim, damage, loss or expense is attribut.
able to bodily- injury...” Although Merchants con-
tends that Ciminelli failed to comply with one or
more ol the counditions set forth in  the
“Supplementary  Payments” section of the Mem
chants policy, Ciminelli's compliance with those
conditions is a question of fact that precludes sum-
mary judgment, We further note that the record
comains a certificate of lHability insurance issued to
Ciminelli, pursuant (o which  Ciminelli is an
“lafdditienal [ijnsured] | on a primary] basis” un-
der the Merchants policy issued to Pettit, Although
“le ds well established that a certificate of insur-
ance, by dsellf, does not confer insurance cover-
age,” such a certificate is ™ ‘evidence of a carrier's
intent to provide coverage' " ( Sevenson Envil,
Servs,, e, v Sivius Am. fos. Co., 74 AD.3d 1751,
1733,902 N.Y.8.2d 279),

It ig hereby ORDERED that the order and judg-
ment insofar as appealed from is unanimously re-
versed on the law without costs, the motions of
third-party defendants Travelers Property Casualty
Company of America, incorrectly sued as The
Phoenix Insurance Company, and Merchants Mutu-
al Insurance Company are denied, the first through
sixth decretal paragraphs are vacated and the third-
party complaint against those third-party defendants
is reinstated.

NOYLALDL A Dept,, 2012,

Funt v, Ciminelli-Cowper Co., Inc.

93 AD3d 1152, 939 NLY.8.2d 781, 2012 N.Y, Slip
Op. 01883

END OF DOCUMENT
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437 F,3d 368
{Clte agy 457 F.3d 368)

P
United States Cowrt of Appeals,
Fourth Circuil.
COWAN SYSTEMS, INCORPORATED,
Plaintiff-Appellee,
'S
HARLEYSVILLE MUTUAL INSURANCE COM-
PANY, Defendant-Appellant,

No, 052253,
Argued May 23, 2000,
Decided Aug. 8, 2006.

Background: Insured brought action against com-
mercial general liability (CGL) fnsurer, alleging
that insurer breached s duty to defend insured in
an action asserted against insured for indemnity
arfsing from a personal injury claim, The United
States District Court for the District of Maryland,
Catherine C. Blake, 1., 2005 WL 2453002, granted
summary judgment in favor of insured. Insurer ap-
pealed.

Holdings: The Court of Appeals, Niemeyer, Circuit
Judge, held that

(b insured's emplovee who brought personal injury
action qualified as a “third person or crganization,”
for purpose of contractual liability clause of CGL
policy;

(2} workers' compensation exclusion did not bar
coverage;

(3) employer's Hability exclusion did not bar cover-
ages and

(4) automobile exclusion did not bar coverage.

Affirmed,
West Headnotes
[T} Insurance 217 €=02911
217 Insurinee

2V7XXHT Duty 1o Defend
JI7K2911 k. In General: Nature and Source

Page 2 of 9

of Duty. Most Cited Cases
Insurance 217 €=22913

217 Insurance
2HIX X Duty to Defend
217k2912 Determination of Duty
217%2913 k. In General; Standard. Most

Cited Cases

Under Maryland law, an insurer's duty to de-
fend is a contractunl duty arising out of the terms of
a Hability insurance policy, and is broader than the
duty 10 indemnify,

12] Insurance 217 €522913

217 Insurance
2PTXXH Duty to Defend
217k2912 Determination of Duty
20762913 k. In General; Standard, Most

Cited Cases

Under Maryland law, whereas the insurers
duty to indemnify only attaches upon Hability, the
insurer has a duty to defend its insured for all
claims that are potentially covered under the policy.

[3] Insurance 217 €502913

217 Insurance
217X XHI Duty to Defend
217k2912 Determination of Duty
217k2913 k. In General; Standard. Most
Cited Cases

Insurance 217 €=02914

217 Insurance
ZETRXUT Dy to Defend
21762912 Determination of Duty
217k2914 k. Pleadings. Most Cited Cases

Under Maryland law, to establish whether an
insurer has a duty to defend its insured, a two-part
inquiry is wndertaken, asking:(1) what the coverage
is and what the defenses under the terms and re-
quirements of the insurance policy are, and (2)
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whether the allegations in the underlying tort action
potentially bring the tort claim within the policy's
coverage.

[4] Tnsurance 217 €=029158

217 Insurance
217XX Duty to Defend
217K2012 Determination of Duty
21TR2915 ko Matters Beyond  Pleadings.
Maost Cited Cases
Under Marviand law, in deciding whether to

delend, an insurer may only rely on the language of

the policy and the facts alleged in the complaint,
and not on outside evidence, as that would risk de-
ciding the question on facts nof advanced in the un-
derlying action,

[8] Insuranee 217 €=02013

217 Insurance
217X X1 Duty to Defend
217%2912 Determination of Duty
217k2913 k. In General,. Standard, Most
Cited Cases
Under Marvland law, for purpose of determin.
ing insurer's duty 1o defend, any doubts about the
potentiality of coverage must be resolved in favor
of the insured.

(6] Insurance 217 €22278(8)

217 Insurance
217XV Cover ag,e - fability Insurance
7!7)\V11(A) n General
2172273 Risks and Losses
217k2278 Common Exclusions
2UIRE2IBE8) k. Contractually  As-
sumed Liabilities, Most Cited Cages
Under Maryland faw, injired employee of in-
sured, who slipped and fell on premises owned by
third party, qualified as a “third person or organiza-
tion,” for purpose of contractual liability clause of
commercial - geneeal  Hability  (CGL)  insurance
puh’c'\; which provided that the p«‘)lit,y covered in-
sured insofar as the insured assumed the tort Habil-

Page 3 of 9

Page 2

ity of another party to pay for bodily injury or prop-
erty damage to a thivd person or organization; in-
sured contracted with third-party owner to indemni-
fy the third party for torts arising out of the trang.
portation operations conducted by insured, and the
third-party owner brought indemnification action
against insured, secking to shift its own tort liability
for insured employee's personal injury action to in-
sted,

[7] Insurance 217 €502278(12)

217 Insurance
217X VI Coverage—-Liability Insurance
ZLTXVIA) In General
217k2273 Risks and Losses
2 l”7k2’7’78 Common Exclusions
20M278(12) k. Workers'  Com-
pensation. Most Cited Cases
Under Maryland law, workers' compensation
exclusion in commercial general lability (CGL)
policy, barring coverage for any obligation of the
insured under a workers' compensation law or any
similar law, did not preclude coverage for insured,
in action brought by third party, seeking indemni-
fication from insured pursuant 1o indemnification
agreement, in personal injury action brought ag'xmst
third party by insured's employee.

[8] Tnsurance 217 €=02278(11)

217 Insurance
217X VI Coverage—-Liability Insurance
2I7XVIAY In General
217k2273 Risks and Losses
217k2278 Common Exclusions
2UTR22T8(11Y ko Employment Re-
lated Exclusions. Most Cited Cases
Under Maryland law, employer's Hability ex-
chision in  commercial general liability {CGL)
policy, barring coverage for bodily injury to in-
sured's employee arising out of employment, re-
gardless of any obligation by insured to share dam-
ages with or repay someone else required o pay
damages, did not preclude coverage for insured, in
action brought by third party, seeking indemnifica-
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tion  from insured  pursuant to  indemnification
agreement, in personal injury action brought against
third party by insured's employee; the employer's li-
ability exclusion comtained an exception for con-
tracts, under which the insured assumed the tort liv
ability of another party to pay for bodily injury or
property damage, and the indemnification agree-
ment between insured and third party qualified as
such a contract,

[9] Insurance 217 €292278(13)

217 Insurance
TLTXVI Coverage-—Liability Insurance
UTXVIIAY In General
217k2273 Risks and Losses
217k2278 Common Exclusions
207K2278¢13) k. Vehicles and Re-

lated Equipment, Most Cited Cases

Under Maryland law, automobile exclusion in
conunercial general Hability (CGL) polivy, barring
coverage for bodily injury or property damage
ariging out of the owhership, maintenance, or use of
any nutonobile owned or operated by insured, did
not preclude coverdge, In action brought by third
party, seeking indemnification from insuréd pursu-
ant to indemnification agreement, in personal injury
action brought agaist third party by insured's truck
driver employee, arising from injuries that cmploy-
ce sustained when he slipped and fell on premises
owned by third party; personal injury ¢laim did not
asserl that employee was injured when entering his
tuck or that the injury otherwise arose out of em-
ployee's use of the truck.

*370 ARGUED: William Carlos Parler, Jr., Parler
& Wobber, Towson, Maryland, for Appellant, Dav-
id A, Skomba, Franklin & Prokopik, Baltimore,
Maryland, for Appellee. ON BRIEF: Denise E.
Mobley, Parler & Wobber, Towson, Maryland, for
Appellent.  Shannon Q. Colvin, Franklin &
Prokopik, Baltimore, Maryland, for Appellee,

Before WILKINSON and NIEMEYER, Circuit
Judges, and FLOYD, United States District Judge
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for the District of South Carolina, sitting by desig-
nation,

Affirmed by published opinion. Judge NIEMEYER
wrote the opinion, in which Judge WILKINSON
and Judge FLOYD joined.

NIEMEYER, Circuit Judge.

In this insurance coverage case, we hold that
Harleysville Mutual Tnsurance Company had a con-
tractual duty to provide Cowan Systems, Inc. with a
defense in an action commenced against Cowan by
Linens N Things, Inc, who, facing a claim for
premises lability, sought indemnity from Cowan
based on an indemnification provision in a com-
mercial contract between them.

George Shaffer, a tractor-trailer driver for
Cowan, was Injured wlhile he was delivering an
empty. Linens N Things trailer to a mud lot leased
by Linens N Things, After disconnecting the empty
traller, Shaffer slipped and fell on ice in the mud
lot, injuring his knee. Shaffer filed a personal injury
action againgt Linens N Things alleging that Linens
N Things had negligently failed to remove ice and
snow from the mud lot.

Relying on un indemnity provision i its trans-
portation contract with Cowan, Linens N Things
filed a third-party complaint against Cowan to have
Cowan indemmnify Linens N Things for its premises
lability.

When Cowan presented the suit papers to its
insurer, Marleysville, Harleysville denied covernge,
claiming that it had no duty to defend because of
the limited scope of contractual coverage and vari-
ous exclusions in its policy. Cowan commenced
this action for declaratory judgment. In granting
Cowan sumnnry Judgment, the district court con-
cluded thut Linens N Things' claims sgainst Cowan
fell within the policy's scope of coverage and that
the exclusions relied on by Harleysville were *371
inapplicable. The court ordered Harleysville to re-
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imburse Cowan for its attorneys lees, costs, and ex-
penses, Cowan Svs. foeo v Harleysville Mt Ins,
Co.o 2008 W1 2863672 (D.MA.2008), 2005 ULS,
Dist, LEXIS 22197, at *35.

For the reasons that follow, we affirm,

[

Cowan, & ransportation company- based in Bal-
timore, Marvland, entered into a “Truckload Trans-
portation  Agreement”  with  Linens N Things'
Clifton, New Jersey, office to provide transporta-
tion services for Linens N Things. George Shaffer
worked for Cowan as a shuttle driver, transporting
Linens N Thinps trailers from its depot to a mud lot
in Gloucester County, New Jersey, which Linens N
Things leased from Erdner Brothers, Ine, for storing
s railers.

On January 9, 2001, afler “dropping”™ a trailer
at the mud lot, Shaffer slipped and fell on ice, injur-
ing his knee. Shaffer commenced a personal injury
action in the Superior Cowrt of New Jersey in
Gloucester County- against Linens N Things and
Erdner Brothers; alleging that either or both were
negligent in failing “to provide for snow and ice rg-
moval™ af the mud lot. In the same action, Linens N
Things filed & thivd-party compluint against Cowan,
alleging that under the “Truckload Transportation
Agreement,” Cowan had agreed to indemnify Lin-
ens N Things

from and against all claims, actions, losses, dam-
ages, expenses, judgments, and costs (including
attorney’s  fees  and  costs)  resulting  from  or
arising  out of damage or injury to persons
(including employees, agents, or subcontractors
ol Shipper) or property, caused in whole or in
part by [Cowan's] performance or nonperform-
ance, including, but not limited to loading, hand-
ling, transportation, and unloading for delivery of
any shipment hereunder by [Cowan] or any of
[Cowan's] divectors, officers, employees, agents
or subcomtractors in the performance of this
Agreement.
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Cowan forwarded the suit papers to Harleys-
ville, who had issued Cowan a Commercial General
Liability (“CGL™) insurance policy, and vequested
that Harleysville provide Cowan with a defense
against Linens N Things' third-party complaint.
Harleysville refused to provide Cowan with a de-
fense, citing to limitations of coverage and to mul-
tiple policy exclusions relating to contract liability,
bodily injury suffered by the insured's employee,
and bodily injury arising from the use of any auto
owned by the insured. Harleysville concluded,
“[wle will not be able to provide for your defense
or indemnification for the Third-Party Complaint
filed in this matter.” Cowan defended itself in the
underlying action at its own expense and obtained a
summary judgment in its favor,

Cowan commenced this action against Harleys-
ville, seeking a declaratory judgment that Harleys-
ville breached its duty to defend Cowan in the aes
tion commenced against it by Linens N Things.
Harleysville filed a motion for sunmmary judgment,
claiming that it properly denied coverage to Cowan
based on limitations in its contractual coverage and
exclusions for (1) workers' compensation, (2) en-
ployer's Hability, and (3) “auto™ liability, Cowan
filed a cross-motion for summmary judgment, ar-
guing to the-contrary.

The district court entered summary judgment i
fuvor of Cowan on November 14, 20035, holding
that Cowan's indemnification agreement wag an in-
sured contract and that none of the asserted exclu-
sions were applicable. It concluded therefore that
Harleysville had o duty to defend Cowan in the un-
derlying Jlitigation, The cowrt ordered Harleysville
to reimburse *372 Cowan (or all of its costs and ¢x-
penses, including attorneys fees, in defending the
underlying litigation, as well as its attorneys fees in
proseculing this declaratory judgment action, as
provided by Maryland law, From the district court's
judgment, Harleysville filed this appeal,

I
[1}2] Under Maryland law, which the parties
agree is controlling, the insurer's duty to defend is a

42 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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“contractual duty arising out of the terms of a lab-
flity insurance policy” and is “broader than the duty
to indemnify.” Litz v Stare Farnr Fire & Cuas. Co.,
346 Md. 217, 695 A.2d 566, 569 (1997). Whereas
the insurer's duty to indemnify only attaches upon
liability, "[a]n insurance company has a duty to de-
fend its insured for all claims that are potentially
covered under the policy.” Walk v Hartford Cus.
s, Co., 382 Mo 10 852 A2d 98, 106 (2004)
(emphasis added); Brohawn v. Transumerica Ins.
Co, 276 Md. 396, 347 A.2d 842, 850 (1975)
{“Even if a tort plaintiff does not allege facts which
clearly bring the claim within o without the policy
coverdge, the insurer must still defend if there is a
potentiality that the claim could be covered by the
policy™).

[3[4]{5] To establish whether an insurance
company has a duty to defend its insured, a two.
part inquiry is undertaken, asking:

(1) what is the coverage and what are the de-
fenses under the terms and requirements of the
insurance policy? [and] (2) do the allegations in
the [underlying] tort action potentially bring the
tort claim within the policy's coverage?

Monrgomery County Bd, of Edue. v, Horace
Mann Ins. Co, 383 Md, 527, 860 A.2d 909, 915
{2004) (first alterdtion in original) (quoting St. Paul
Fire & Maring Ins. v. Pryseshi, 292 Md, 187, 438
A2d 282, 285 (1981)). Before the decision in Aeta
Casualty & Surety Co. v, Cochran, 337 Md. 98, 651
A2d 859 (19953, Maryland courts answered these
two questions by applying the “eight corners” rule,
under which only the underlying complaint and the
insurance policy could be consulted to determine
the potentiality of coverage. In Cachran, however,
the Maryland Court of Appeals modified the rule to
allow insureds to introduce extringic evidence for
the purpose of demonsirating coverage. The court
kept in place an asymmetrical prohibition on the
use of extrinsic evidence by the insurer. Thus, in
deciding whether to defend, an insurer may only
rely on the language of the policy and the facts al-
feged in the complaint, and not on eutside evidence,
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as that would risk deciding the question on facts not
advanced i the underlying action. /d. at 866,
Moreover, any doubts about the potehtiality of cov-
erage must be resolved in favor of the insured, See
Walk, 852 A.2d at 106-07 (*If there is any doubt as
to whether there is a duty to defend, it is resolved in
favor of the insured”™).

The parties do not dispute that the CGL
policy's affirmative insuring provisions afford cov-
erage in specified circomstances for tor Hability as-
sunied in o contract. The policy fssued by Harleys-
ville 1o Cowan insures Cowan's contractual liability
insofar as Cowan

assume[d] the tort liability ol another party to pay
for “bodily injury” or “property damage” 1o a
third person or orgamization, Tort liability means
a liability that would be imposed by law in the
absence of any contract or agreement,

The tort liability alleged in the underlying com-
plaint filed by Shaffer against Linens N Things was
Linens N Things' negligence in failing to remove
snow and ice from the *373 mud lot, and the con-
tract agsuming this tort liability was the Truckload
Transportation  Agreement  between  Linens N
Things and Cowan, in which Cowan agreed to in-
demnily Linens N Things for all claims “resulting
from or arising out of'" injury to persons *caused in
whole or in part by [Cowan's] performance of the
transportation agreement.”

Even though Harleysville agrees that the CGL
policy provides Cowan coverage for certain tort li-
ability that Cowan assumed by contract, it argues
that the contractual coverage does not insure Cow-
an's indenmification of lability ro an employee of
Cowan. In addition, Harleysville contends that
three policy exclusions apply to deny Cowan cover-
age in this case: (1) the workers' compensation ex-
clusion; (2) the employer's liability exclusion; and
(3) the auto exclusion, We address Harleysville's
points seriating.

m
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[6] ‘First, Harleysville contends that its policy's
contrictual coverage does not extend to Cowan's
agreement to indemnify Linens N Things because
l.imens N Things' liability arose from the ¢laim of
Shaffer, who was Cowan's employee and therefore
not a “third person or organization” whose claim
was covered by the contractual coverage provision.
We conclude, however, that Marleysville's conten-
tion rests on a misconstruction of who a “third per-
SON (S,

Under the Truckload Transportation Agreement
between Cowan and Linens N Things, Cowan
agreed to indemnify Lingns N Things for torts
arising out of the transportation operations conduc-
ted by Cowan, Thus, Caewan, as the insured, ds-
sumed the tort Hability of “another party,” ie. Lin-

‘eng N Thiligs, In'this case, Linens N Things' Habil-

ity was based on a breach of ity duty to Shaffer,
who was a “third person,” Shaffer was not its em-
ployee and so was g “third person” with respect to
it. Moreover, Shaffer was not a party to the Truck-
foad Transportation Agreement and herefore was
also a “thivd person™ with respect to the contractual
indemnification in that agreement. Because Cowan
was assuming Linens N Things' tort liability to
Shaffer and because Shaffer was o “third person”
with respect to Linens N Things, the conditions of
contractual coverage were satisfied. Stated  other-
wise in the language of the contractual coverage,
Shaffer was a third person with respect to Linehs N
Things, which faced tort liability arising fiom Shat-
fer's personal injury suit, In bringing its third-party
complaing, Linens N Things sought to shift its own
et liability: (created by a third person) te Cowan
under the indemnity provisions of their “Truckload
Tranwsportation Agreement.” This is just the circum-

stance under which the contractual  coverage

provides insurance (o Cowan.

A%

[7] Harleysville next contends that the policy's
workers' compensation exclusion applies to deny
coverage in this case because Shaffer was an em-
ployee who received workers' compensation by
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reason of his employment with Cowan. The CGL
policy excludes coverage for “[alny obligation of
the insured [Cowan] under a workers' compeisa-
tion, digability benefifs, or unemployment com-
pensation law or any similar law.” Harleysville
contends that this provision applies to bar coverage,
reasoning that “Shaffer's compensation from Cow-
an related to an on-the-job injury, as contemplated
by the policy, [and] is limited to that which he
would reeeive vig-d-vis the State's statutory work-
ers' compensation scheme.” [t argues that permit-
ting Shaflfer to recover through his employer's in-
surance would cnable him to obtain duplicative
*374 yecovery-—one from workers' compensation
and one from Harleysville,

This contention, however, ignores the fact that
Cowan was nol seeking coverage from Harleysville
for a “workers' compensation, disability benefits, or
unemployiment compensation™ claim made against
it. Rather, it was seeking coverage lor a contractual
obligation in which it undertook to indemnify Lin-
ens N Things. And Linens N Things was not seek-
ing to pass on to Cowan any workers' compensation
liability. It was seeking indemnification from Cow-
an for its premises lability, In short, no obligation
for workers' compensation was involved directly or
indirectly, and for that reason, the exclusion is in-
applicable.

vV

[8] Harleysville also contends that its policy’s
employer's lability exclusion applies to deny Cow-
an coverage. The CGL poliey excludes coverage for
“bodily injury” to an employee that “aris{es] out of
and in the course of employment by the. insured,”
and the exclusion applies “(1) whether the insured
may be linble ns an employer or in any other capa-
¢ftys and (2) to any obligation to share damages
with or vepay someone else who must pay damages
because of the injury.” Because Shaffer was em-
ployed by Cowan at the time of his accident, Har-
leysville contends that this exclusion applies.

This argument might be persuasive but for the
fact that the employer's Hability exclusion comtains
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an_exception for “insred contracts. That exceps
tion states that the employer's lability “exclugion
does not apply to liability assumed by the insured
wider an‘insured contract.” ™ *Insured contract” is

“dafined in the pollcy as

[tThat part of any other contract or agreement per-
taining to your business ... under which you as-
sume the tort liability of another party to pay for
“bodily injury™ or “property damage™ to a third
person or organization, Tort liability means a li-
ability that would be imposed by law in the ab-
sence of any contract or agreement,

Jiven this exception, if an employer enters an
agreement 1o insure another party for its tort liabil-
ity, then the employers liability exclusion, which
exempts coverage of bodily injury to an employee
arising from - actions undertaken during the course
of employment, 15 rendered inapplicable, See Rivi-
ara. Beaeh Votuneer Flre Co. v, Fiddlity & Cas,
Co. af New York, 388 F.Supp. 1114, 1125
(D.Md.1975) (holding that “where courts have
found implied contractual obligations of indemni-
fication between the third party and the employer,
as distinguished from mere 1ore liabifity, they have
required the insurer o defend the employer in the
third-party action” (quoting Kipka v. Chicago &
Northwestern Ry 289 F.Supp. 750, 750
(1. Minn. 1968)).

As we have already noted, Cowan's indemmific-
ation agreememt with Linens N Things is an
“insured comtract,” and by this indemnification
agreement, Cowan assumed the “tort lability of an-
other party [Linens N Things] to pay Tor *bodily -
jury” .., to i thicd person [Shaffer].”

Vi
[9] Finally, Harleysville contends that the CGL
policy's “auto” exclusion applies to deny Cowan
coverage. The CGL policy excludes coverage for:

“Bodily injury™ ar “property damage” arising out
of the ownership, matntenance, use or entrusts
ment 1o others of any aircrafl, “auto.” or water-
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crafl owned or operated by or rented or loaned to
any insured, Use includes operation and “loading
or unloading.”

Harleysville argues that this exclusion applies
to Shaffer's claims becanse (1) Shafler*375 was in-
jured as he was attempting to get back into his
truck, and (2) “but for the use of the automobile
fie. the truck] in the cowrse of his employment,
Shaffer would not have been at the mud lot where
he sustained his injuries, imespective of the theory
upon which lability rests,”

First, we note that Harleysville's argument is
based on the assumption that Shaffer was injured as
he was attempting to gel into his truck, That fact,
however, is not alleged in the underlying complaint.
The complaint mevely states that on January 9,
when Shaffer was working for Cowan, delivering
an empty trailer to the mud lot, he “slipped and fell,
suffering injuries.” As for the cause of the slip and
(all, Shaffer nlleged that .

The defendants failed to properly maintain its
[sic] site: failed to properly supervise its [sic]
site; failed to comply with ordinary and custom-
ary safety procedures; carclessly and negligently
failed to provide for snow and ice removal, creat-
ing an unsale condition; failed to provide any
puards, light or other device to warn of the unsafe
conditions; and breached other duties as shall be-
come known in the future,

These allegations state a straightforward claim
for premises liability, charging Linens N Things (as
well as Erdner Brothers) with the negligent faure
to-maintain the mud ot in a safe condition,

In arguing that Shaffer was injured as he was
entering his truck, Harleysville runs afoul of the
Maryland rule which prohibits the insurer from in-
troducing extrinsic evidence to determine the po-
tentiality of coverage. See Cochran, 651 A2d at
862 Montgomery Cowny, 860 A.2d at 913, Look-
ing at only the allegations of the underlying com-
plaint and comparing them to the policy of insure
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ance, there is no basis from which to conclude that
this accident arose out of the use of an “auto.”

Even if extrinsic evidence concerning the cir-
cumstances of Shaffer's injuries are considered, the
record demonstrates that Shaffer's tort suit did not
“arise out of the ... use” of an “auto.” The record
shows that Shaffer's injuries were caused by a slip
and fall on the snow and ice that covered the mud
lot, which occurred as he was attempting to get
back into a truck. The presence of the truck,
without more, was not a proximate cause of his in-
juries; rather, if anything, his fall was caused by the
condition of the mud lot and his loss of footing on
the mud lot. Harleysville has provided us with no
authority to support a position that the mere pres-
ence of an automobile at the scene of a slip and fall
constitutes “use of an auto” sufficient to trigger the
auto exclusion.

Harleysville's reliance on Northern Assurance
Company of America v, EDP Floors, Inc., 311 Md,
217, 533 A.2d 682 (1987), and Rubins Contractors,
Inc. v. Lumbermens Mutual Insurance Co., 82\
F.2d 671 (D.C.Cir.1987), is badly misplaced. Those
cases stand for the proposition that “use” of an
automobile may trigger the auto exclusion
“regardless of whether the injury may also be said
to have arisen out of other causes further back in
the sequence of events.” Northern Assurance, 533
A.2d at 689. In Rubins Contractors, the court held
that the exclusion applied to injuries caused by an
employee driving a company truck, despite the em-
ployer's claim that the accident resulted from negli-
gent entrustment rather than from the employee's
“use” of an automobile. The court rejected the em-
ployer's position, holding that “[i]t seems an ex-
traordinary non sequitur to say that liability has not
resulted from ownership or use of an automobile
merely because the tort has a component separate
from motor vehicle operation,” 821 F.2d at 676.
The Rubins court did not hold, however, what *376
would be an equally extraordinary non sequitur,
namely, that liability results—and the automobile
exclusion applies—merely because there was an
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automaobile at the scene of the accldent. As the dis-
trict court in this case correctly observed,
“[h]olding that the operation of the automobile need
not be the sole or proximate cause is not the same
as saying an automobile need merely be present in
order for the exclusion to apply.” Cowan Sys., Inc.

v. Harleysville Mutuwal Ins. Co,, 2005 WL 2863672,
2005 U.S, Dist. LEXIS 22197 at *17,

* ¥ %

The CGL policy provides coverage for tort li-
ability assumed by Cowan in a contract, and by fo-
cusing on the precise nature of the liability claimed
in the underlying suit—i.e. the tort liability of Lin-
ens N Things and Cowan's contractual liability for
indemnification of Linens N Things—coverage ve!
non may be readily determined, as outlined above,
The judgment of the district court is

AFFIRMED.
C.A4 (Md.),2006.
Cowan Systems, Inc. v, Harleysville Mut. Ins. Co,
457 F,3d 368

END OF DOCUMENT
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