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I. INTRODUCTION 

Petitioner is requesting that the Court make an important ruling that 

affects the substantial public interest in providing a remedy for a class of 

workers in the State of Washington injured by third parties at their job site. 

Washington law has allowed owners of job sites to require contractors and 

subcontractors to indemnifY the owner against all injuries occurring on the 

owner's job site, including injuries caused by the negligence of the 

owner's agents. The insurance industry has responded to this standard 

construction industry requirement by providing Hinsured contract" 

language in their COL policies that provides automatic indemnity 

coverage to owners for all injuries arising out of the contractor's work. 

In the present case it is undisputed that the site owner and operator, 

NSI, required the contractor, ABCD, a Washington General Partnership, 

to provide indemnity coverage in their ~~Access Agreement." It is also 

undisputed that ABCD was the named insured on a COL policy issued by 

the respondent IMU, and that IMU's CGL policy provided automatic 

indemnity coverage to NSI required by the "Access Agreement" under the 

"insured contract" provisions of the policy for all injuries arising out of 

ABCD's work on NSI's property. IMU's COL policy insured NSI for 

Boogaard's injuries occurring on its property. Boogaard was a third party 

to NSI. 

Essentially, the trial court and the Court of Appeals ruled that 

Boogaard was required to personally indemnify NSI for his own injuries 

leaving him with no remedy for this horrible accident in which he was a 
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fault free party. The ruling if allowed to stand will leave other workers 

and small general contractors in the same situation as Boogaard without a 

remedy for their own injuries at job sites. The ruling also provides a 

windfall for insurance companies to avoid providing indemnity coverage 

to owners under the "insured contract" provisions of CGL policies which 

they charge premiums for, and are a standard requirement in almost all 

construction contracts. 

II. DISCUSSION 

A. General Rules of Interpretation of Insurance Contracts 

The well settled Washington law of construction of insurance 

contracts was fully discussed in Appellant's Opening Brief in the Court of 

Appeals, pp.19-23. A solid summary was provided in Bordeaux, Inc. v. 

American Safety Ins. Co., 145 Wn.App. 687, 694, 186 P .3d 1188 (2008): 

The courts liberally construe insurance policies to provide 
coverage wherever possible. "If terms are defined in a policy, then 
the term should be interpreted in accordance with that policy 
definition." If terms are not defined, then they are to be given their 
"'plain, ordinary, and popular' meaning." Any remaining 
ambiguity must be given a meaning and construction most 
favorable to the insured. Coverage exclusions "are contrary to the 
fundamental protective purpose of insurance and will not be 
extended beyond their clear and unequivocal meaning. Exclusions 
should also be strictly construed against the insurer." [footnoted 
citations omitted] 

In the trial court and in the Court of Appeals, IMU continually 

asserted that the Access Agreement between ABCD and NSI was not an 

APPELLANTS' SUPPLEMENTAL BRIEF 2 



'insured contract.' Large amounts of ink and time were wasted on this 

misrepresentation by a national insurance company which had to have 

known better. At oral argument in the Court of Appeals IMU finally 

conceded that the requirement in the Access Agreement requiring ABCD 

to indemnify NSI for NSI's negligent infliction of hann was indeed a 

classic case of an 'insured contract.' IMU continues to assert that one of 

ABCD's workers, Boogaard, because he was one of the owners of ABCD 

was excluded from coverage. That seems to be the only issue left. 

There is no exclusion of coverage for a company's worker who is 

also a partner. Stated another way, the status of ABCD as a legal general 

partnership instead of another form of business, such as a corporation, 

cannot be determinative. 

B. Coverage for Injuries Under CGL "Insured Contracts" 

A summary of the parties and their relationship to each other should 

be helpful to this court. Northland Services, Inc. (NSI) was the operator of 

Pier 115 in Seattle doing various marine construction-related projects. 

NSI hired ABCD Marine (ABCD), a general partnership formed in 2000, 

to do welding for them on Pier 115. NSI required ABCD to have in effect 

a standard Commercial General Liability policy (COL policy). Through a 
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broker, ABCD purchased such a COL policy from International Marine 

Underwriters (IMU). This policy was in effect at all times through and 

including the date of Albert Boogaard's (Boogaard) injury, October 4, 

2004. This form of the COL policy, including the specific policy 

provisions at issue in this case, are standard in the construction and marine 

industries and are in general use all over the United States. The purchaser 

of the policy and named insured was 11ABCD Marine" acknowledged by 

IMU on page 1 of its policy as a general partnership. The general partners 

of ABCD are not the named insureds and did not pay for the policy--the 

partnership paid. In fact, the names of the owners of the company, 

including Boogaard, are nowhere named in the policy. 

There is no evidence at any time from the year 2000 through 

October 4, 2004, to challenge the fact that ABCD scrupulously maintained 

its partnership status legally and completely in regard to its work for NSI, 

in regard to its relationship with IMU, and in regard to its books and 

records. ABCD was a legal partnership wholly compliant with 

Washington's version and adoption of the Uniform Partnership Act, RCW 

25.05.005 et sequitur. As such the company was separate and apart from 

its owners. See RC\V 25.05.050. 

On September 29, 2004, a few days before Boogaard was injured, 

ABCD, as a condition of continued access to the NSI job site, signed 
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another contract with NSI. It was labeled an "Access Agreement." It is 

attached as Exhibit A to the appellants' petition for review. 

Boogaard in his "Appellants' Reply Brief' in this Court asserted on 

page 5: "The results in Cowan [Systems Inc v. Harleysville Mullla/ 

Insurance, 457 F.3d 368 (41
h Cir. 2006)] and BRE (Truck Insurance INS 

Exchange v. BRE Properties Inc., 119 Wn. App. 582, 595-596, 81 P.3d 

929, 935 (2003)) are uniform throughout the country. IMU has cited no 

contrary authority in briefing to the trial court, to the Court of 

Appeals or to this Supreme Court. This language presented a challenge 

to IMU to cite any case in the country that in support of their contention 

that a COL policy "insured contract" provision excluded coverage for an 

injured worker for insured/indemnitor [ABCD herein] when injured by the 

negligence of an indemnitee [NSI herein]. They failed to cite any such 

cases. 

There are cases, however, that support the position of the Appellant 

herein. In Marlin v. Wetzel County Board of Education v. Commercial 

Union Insurance Company 212 W. Va. 215, 569 S.E.2d 462 (2002) the 

Wetzel County Board of Education (Board) acting as its own general 

contractor, hired Bill Rich Construction to renovate a high school. This is 

the identical to the relationship between of NSI and ABCD. The contract 

required indemnification from Bill Rich in favor of the Board in language 
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almost identical to the "Access Agreement" in the instant case. The 

wording of that contract can be found on page 465 of S.E. Reporter and on 

page 218 of the W.Va. Reporter. Bill Rich Construction purchased a 

liability policy, a CGL policy, from Commercial Union Insurance. 

Workers of Bill Rich Construction were harmed by asbestos at the 

construction site and sued the Board. The court held that the indemnity 

agreement was a classic "insured contract" which in effect and in law 

covered the liability of the Board for injuries it caused to Bill Rich's 

workers. The case is on all fours with the fact pattern of the instant case. 

An employee of NSI harmed a worker of ABCD Marine after ABCD 

contractually assumed the liability for NSI's negligence and ABCD held a 

standard COL policy purchased from IMU. The only difference is that 

Bill Rich Construction was a corporation. IMU is arguing that results 

should be different where the named insured is a general partnership and 

the worker injured is a partner not just an employee. For the ease of 

reading by the court, the opinion is attached as Appendix 1 hereto. 

Likewise in a 2004 case arising in the United States District Court 

for the Southern District of Texas, XL Specialty Insurance Co. v. Kiewit 

Offshore Services, LTD, 336 F.Supp.2d 673 (S.D. Texas), Kiewit retained 

RBT Welders, Inc. to do welding on a jobsite it controlled. RBT 

purchased a standard COL policy which contained the identical "insured 
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contract" provisions as the policy issued by IMU to ABCD. While 

working on the Kiewit property an explosion killed an RBT employee. 

There was an indemnity agreement between Kiewit and RBT that had 

almost the identical language to the indemnity agreement between NSI 

and ABCD Marine represented by the "Access Agreement." RBT had 

purchased its COL policy from XL Specialty Insurance Co. XL Insurance 

denied coverage for the Kiewit negligence. The court found that the 

contract between Kiewit and RBT was an ''insured contract" and therefore 

the worker's injuries caused by Kiewit were automatically covered. A 

copy of that opinion is attached as Appendix 2 for the convenience of the 

court. 

In Hunt v. Ciminelli~Cowper Co., Inc., et a/. v. Phoenix 

Insurance/Merchants Mutual Ins. Co. in the Supreme Court, Appellate 

Division, Fourth Department, New York, 939 N.Y.S.2d 781, 93 A.D.3d 

1152 (March 16, 2012), the job site was owned by Jamestown Community 

College (JCC). JCC hired contractors Ogiony Development Co., Inc. 

(Ogiony) and Pettit & Pettit, Inc. (Pettit) to do a construction project on 

the JCC property. Hunt was a worker injured on the JCC's job site. JCC 

had required an indemnity agreement, again, in almost the same language 

as the NSI/ABCD "Access Agreement" from its contractors. JCC 

required that each of the companies purchase a COL policy and both of 
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them did so. Ogiony was insured by Travelers Insurance (erroneously 

named as Phoenix Ins.) and Pettit was insured by Merchants Mutual. 

Pettit did not secure additional insured status for JCC and so relied solely 

on the "insured contract" provisions of its COL policy. The court found 

liability against Merchants, i.e., found that the JCC's negligently caused 

harm was covered by Pettit's CLG policy because Pettit was contractually 

bound to indemnify the negligence of the JCC. A copy of that opinion is 

attached as Appendix 3. 

Just before oral argument in our case before the Court of Appeals, 

Div. I, the Court asked both parties to consider and compare the facts and 

the holding in Cowan Systems, Inc. v. Harleysville Mutual Insurance Co., 

457 F.3d 368 (41
h Cir. 2006) which arose in Maryland. The opinion is 

attached hereto as Appendix 4. The facts and holding in Cowan is 

indistinguishable from the facts of the instant case except that the named 

insured was a corporation and not a legal partnership. Linen N Things 

hired Cowan Systems to do transportation services. Linen N Things 

required Cowan to sign an indemnity agreement to assume all tort liability 

of Linen N Things in words almost identical to the indemnity language in 

the NSI 'Access Agreement.' A Cowan employee slipped and was injured 

while on the Linen N Things property and so sued Linen N Things who 

tendered to Cowan under the indemnity agreement. Cowan had purchased 
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a standard COL policy from Harleysville Insurance. Like all standard 

COL policies it contained an 'insured contract' clause thereby covering 

the negligence of Linen N Things. The 41h Circuit Court of Appeals found 

coverage for Linen N Things negligence resulting in the injuries to the 

Cowan employee. 

No one disputed the insurance industry expertise of Robert Sedillo 

who submitted a declaration to the trial court herein (CP 410-423) a copy 

of which is attached hereto as Appendix 5 for the convenience of the 

Court. No one disputed the substance of his testimony. He verified that 

these COL policies containing automatic coverage of 'insured contracts' 

are common and that IMU's representations to the trial court and Court of 

Appeals were contrary to the way the industry as a whole treated this 

coverage. In paragraphs 18 and 19 he stated: 

"18. Plaintiff, IMU, incorrectly argues that Mr. Boogaard is not a 
'third person,' therefore the Access Agreement is not an 'insured 
contract,' thus Mr. Boogaard's claim is not covered by the IMU 
policy. The plain, simple truth is that Mr. Boogaard is a 'third 
person' making the Access Agreement an 'insured contract,' thus 
triggering the contractual liability coverage under the IMU policy. 

19. In the March, 2007 edition of Malecki on Insurance (written by 
Donald S. Malecki, CPCU and Pet Ligeros, JD) there was a piece, 
entitled 'Contractual Liability - Tort Liability Assumed - Who is a 
Third Party?' The question is who can a third party be? The answer 
is. the one who has sustained injury or damage ql the handv o{the 
indemnitee. and that mean is can be almost anyone. even an 
emploY,ee ofthe indemitor. Both Mr. Malecki and Mr. Ligeros are 
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recognized authorities regarding property and casualty coverage 
issues." 

The decisions below, if left to stand, are in direct contradiction to a 

case already decided by this Division I in Truck Insurance Exchange v. 

BRE Properties, Inc., 119 Wn.App. 582, 81 P.3d 929 (2003). BRE was a 

general contractor. West Star was a company doing subcontracting for 

BRE. West Star purchased a commercial liability (COL) policy from 

Truck Insurance. The policy was practically identical to IMU policy 

issued to ABCD. An employee of West Star was injured by the 

negligence of a BRE employee on West Star property. West Star signed a 

required contract in favor of BRE, indemnifying BRE from all acts of 

negligence of any BRE employee. The injured West Star employee sued 

BRE for their negligence. BRE tendered to West Star which tendered to 

Truck Insurance under the insured contract provision of the Truck COL 

policy. The court held that this was a classic ''insured contract" and that 

the employee was entitled to recover as the employee was not excluded as 

a third party either to BRE or to West Star or to Truck Insurance. 

III. CONCLUSION/RELIEF REQUESTED 

"Insured contracts" are agreements where a COL insured has 

contractually agreed to indemnify the negligence of an indemnitee. IMU 
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had consistently maintained that the "Access Agreement" signed by 

ABCD was not an insured contract. At oral argument IMU finally 

conceded that it was an "insured contract.' Therefore, under all of the 

cases which have considered this fact pattern, the injured worker can 

recover. Not only the case authority but the standards of the industry, as 

exemplified in the aforecited Malecki on Insurance and the 

uncontradicted declaration of industry expert Robert Sedillo reaches the 

same result. The opinion below of the Court of Appeals, therefore, stands 

in stark contradiction to its decision in BRE, to uniform national authority 

considering the issue under the standard COL policy language, and to 

insurance industry academic standards and the unimpeached declaration of 

insurance industry expert, Robert Sedillo. The only difference between 

all the authority and our case is the legal nature of the insured. In this case 

it is a legal general partnership while in the cited cases the insured was a 

corporation. The law treats all such entities as separate from their owners. 

The decision of the Court of Appeals should be reversed. 

Boogaard should be entitled to relief for IMU's denial of coverage 

including, but not limited to, reasonable attorneys' fees under Olympic 

Steamship v. Centennial Ins. Co., 117 Wn.2d 3 7, 811 P .2d 673 (1991) and 

relief under RCW 48.30.015, et. seq. RAP18.1(b). 
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"rhe failure to act in this case will leave workers such as Boogaa1·d 

with no remedy lbr their serious injuries, and give a windfall to insurance 

cmnpanies vvho charge for coverage they do not htwe to honor. 

DATED this 5th day of October, 2012 at Seattle, Washington. 

13y: 

DAVID ,J. BALINT, PLLC 

J. Balint. 7SI3A # 5881) 
Of Attorneys for · ppellants/defendants ABCD 
Marine, A Washington PartneL·ship, and Albert 
Boogaard, an individual 

By· ~n D. Pox (WSBA # 99'1--~· 
2033 Sixth A venue, Suite 800 
Seattle, WA 98121 
(206) 728-7799, Ext. 117 
Of' Attorneys for Appellants ABCD 
Marine, A Washington Partnership/ Albert 
Boogmml 
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(Cite us: 212 W.Vu. 215,569 S.E.2cl 462) 

Supreme Court of Appeals of 
\Vest Virginia. 

Jeffrey l~. MARLIN, Sr., et al., Plaintiffs Below, 
Appellees, 

v. 
WETZEL COUNTY BOARD OF EDUCATION, et 

al .. Dd'cndants and Third Party Plaintiffs Below. 
Wetzel Countv Board ol' Education, Defendant and 

Third Party l)laintifT Below, Appellant, 
v. 

Commercial Union Insurance Company and North· 
ern Assurance Company of Americn, n subsidi<1ry 
of Commercial Union Insurance Company, Third­

Party Defendants Below, Appellees. 

No. 30100. 
Submitted March 12,2002. 

Decided June 18, 2002. 

In personal injury action by subcomractors' em· 
ployces, property owner filed third-party complaint 
ng.ainsl general contractor's liability insurer for a 
declaratory judgment or covcruge under commer· 
cia I gcncml I iabi I ity (COL) and umbrcllu policies. 
Ill~ Circuit Court. Wetzel County. John T. Madden 
. J.. ruled in i'avor of insurer. Owner appealed. The 
Supn:mc Court of Appeals, Starcher, J., held that: 
(I l the construction contract was an insured con­
tract; (2) the owner stood in the 5ame shoes as the 
contractor for coverage purposes, could seck cover­
age directly under the policy, ancl was entitled to a 
defense; and (3) agent's misrepresentntion in certi­
ficate of insurnnce stating that O\VIIOt' was an nddi­
tirmal Insured estopped the insmer from denying 
coverage. 

Reversed and remanded. 

West 1-lendnotes 

Ill Declaratory Judgment liSA ~393 

Page 2 of 16 

liSA Declnmtory Judgment 
118Alll Pmceedlngs 

1l8AII1(11) Appeal and EITor 
118Ak392 Appeal and Em>r 

Page I 

118Ak393 k. Scope and Extent of' Re· 
view in GeneraL Most Cited Cases 

A circuit court's entry of a declaratory judg· 
ment is reviewed de novo. 

121 Appcnlnnd Errot· 30 <€;::::>1008.1(5) 

30 Appcnl nod Error 
30XVI Review 

JOXV!(I) Questions of Fact, Verdicts, and 
Findings 

30XV1(1)3 Findings of Court 
30k I 008 Conclusiveness in General 

30kl008.lln General 
30k 1008.1 (5) k. Clearly Erro· 

ncous Findings. Most Cited Cases 
Any determinations of fact mnde by the circuit 

court m· jury in reaching its ultimate judgment are 
reviewed under n clearly e1Toneous standnrd. 

!31 Appcnlnnd Error 30 ~893(1) 

30 Appeal and Errm 
JOXVI Review 

Court 

JOXVI(F) Trial De Novo 
30k892 Trial De Novo 

30k893 Cases Triable in Appellate 

30k893( I) k. In General. Most 
Cited Cnses 

The interpretation of an insurance contract, in· 
eluding the question of whethe1· the contract is am­
biguous, is a legal determination that, like a lower 
court's gmnt of summary judgement, shall be rc· 
viewed de novo on appeal. 

!41 fi\SUI'Illlt~C 217 ~2120 

217 lnsurnncc 
217X V Coverage·· in General 

217k2120 k. Questions of La\v or FueL lvlost 

<t:> 2012 Thomson Reuters. No Claim to Odg. US Gov. Works. 

ht tp://wcb2. westla\v.com/print/pri ntstrcam .uspx'?mt=Westlaw&prft=IT'fMLE&pbc=66CD... 9/12/2012 



569 S.E.2d 462 
212 W.Va. 215,569 S.E.2d 462 
(Cite as: 212 W.Va. 215,569 S.E.2d 462) 
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surance contract when the facts are not In dispute is 
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lSI Insurance 217 ~2316 

21 7 Insurance 
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217XVII Coverage--Liability Insurance 
217XVII(B) Coverage for Particular Liabilit· 

217k23 16 k. Contractually Assumed Liab· 
ilities. Most Cited Cases 

In a policy for commercial general liability 
(COL) insurance and special employers liability in· 
surance, when a party has an insured contract, that 
party stands In the same shoes as the insured for 
coverage purposes. 

16llnsurance 217 <C;i;w2316 

217 Insurance 
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217XVII Coverage--Liability Insurance 
217XVII(B) Coverage for Particular Liabilit-

217k2316 k. Contractually Assumed Liab­
ilities. Most Cited Cases 

The phrase "liability assumed by the insured 
under any contract" In a liability insurance policy, 
or words to that effect, refers to liability Incurred 
when an insured promises to indemnifY or hold 
hannless another party and thereby agrees to as­
sume that other party's tort liability. 

1711nsurance 217 <C;i;w2316 

217 Insurance 

ies 

217XVII Coverage--Liability Insurance 
217XVII(B) Coverage for Particular Liabilit-

217k2316 k. Contractually Assumed Liab­
ilities. Most Cited Cases 

Construction contract between property owner 
and general contractor was an "insured contract" 
within the meaning of the contractor's commercial 
general liability (COL) policy; the contract required 
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the contractor to indemnifY and hold hannless the 
owner from and against all claims arising from the 
contractor's perfonnance of the contract. 

lSI Insurance 217 ~2272 

217 Insurance 
217XVII Coverage--Liability Insurance 

217XVII(A) In General 
217k2272 k. Persons Covered. Most Cited 

Cases 

Insurance 217 ~2316 

21 7 Insurance 
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2 I ?XVII Coverage--Liability Insurance 
217XVII(B) Coverage for Particular Liabilit-

2 I 7k2316 k. Contractually Assumed Liab­
ilities. Most Cited Cases 

Property owner that had entered into an insured 
contract requiring the named insured, a general 
contractor, to indemnifY the owner and hold it 
harmless stood In the same shoes as the named in· 
sured for coverage purposes, could seek coverage 
directly under the policy, and was entitled to a de­
fense from the contractor's commercial general Ji. 
ability (COL) insurer in a suit by subcontractor's 
employees. 

191lnsurance 217 ~3092 

217 Insurance 
2 I ?XXVI Estoppel and Waiver of Insurer's De· 
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217k3092 k. Statements of Officers and 

Agents in General. Most Cited Cases 
Insurance agent's misrepresentation in certific­

ate of insurance stating that property owner was an 
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policies estopped the insurer from denying cover­
age for the owner, despite claim of clerical error. 
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217Xlii(A) In General 
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Insurance 217 ~1727 

217 Insurance 
217Xlll Contracts and Policies 
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217k 1727 k. Evidence. Most Cited Cases 

A "certificate of insurance" is a form that is 
completed by an insurance broker at the request of 
an insurance policyholder and evidences the fact 
that an insurance policy has been written; it in­
cludes a statement of the coverage of the policy in 
general terms and serves merely as evidence of the 
insurance and is not a part of the insurance contract. 

1111 Estoppel I 56 ~52(1) 

156 Estoppel 
156111 Equitable Estoppel 

156111(A) Nature and Essentials in General 
156k52 Nature and Application of Estop· 
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156k52( I) k. In General. Most Cited 
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Estoppel applies when a party is induced to act 

or to retrain from acting to his/her detriment be­
cause of reasonable reliance on another party's mis· 
representation or concealment of a material fact. 

1121 Estoppcl156 ~52(1) 

156 Estoppel 
I 56111 Equitable Estoppel 

I 56111(A) Nature and Essentials in General 
156k52 Nature and Application of Estop· 

pel in Pais 
156k52( I) k. In General. Most Cited 

Cases 
Estoppel is properly invoked to prevent a litig· 

ant from asserting a claim or a defense against a 
party who has detrimentally changed its position In 
reliance upon the litigant's misrepresentation or 
failure to disclose a material fact. 

113) Estoppel I 56 ~52(1) 

156 Estoppel 
I 56111 Equitable Estoppel 
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156JII(A) Nature and Essentials in General 
156k52 Nature and Application of Estop­

pel in Pais 
156k52( I) k. In General. Most Cited 

Cases 
l11e estoppel doctrine is designed to prevent a 

party's disavowal of previous conduct if such repu· 
dlation would not be responsive to the demands of 
justice and good conscience. 

I14Jinsurance 217 €=:>3081 

217 Insurance 
217XXVI Estoppel and Waiver of Insurer's De­

fenses 
217k3081 k. Matters as to Which Assertable. 

Most Cited Cases 
Generally, the principles of waiver and estop­

pel are inoperable to extend Insurance coverage 
beyond the terms of an insurance contract. 

(15Jinsurancc 217 ~3081 

217 Insurance 
2 I 7XXVI Estoppel and Waiver of Insurer's De­

fenses 
217k3081 k. Matters as to Which Assertable. 

Most Cited Cases 
Exceptions to the general rule that the doctrine 

of estoppel may not be used to extend Insurance 
coverage beyond the terms of an insurance contract, 
include, but are not necessarily limited to, instances 
where an insured has been prejudiced because: (I) 
an insurer's, or its agent's, misrepresentation made 
at the policy's inception resulted in the insured be­
ing prohibited from procuring the coverage s/he de­
sired; (2) an insurer has represented the insured 
without a reservation of rights; and (3) the insurer 
has acted in bad faith. 

(16)Insurance 217 ce=>t710 

217 Insurance 
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21 ?XIII Contracts and Policies 
2 t 7XIII(A) In General 

217k I 710 k. In General. Most Cited Cases 

Insurance 217 ~~ 727 

217 Insurance 
217XliJ Contracts and Policies 

217XIII(A) In General 
217k 1727 k. Evidence. Most Cited Cases 

A "certificate of insurance" is evidence of in· 
surance coverage and is not a separate and distinct 
contract for insurance. 

ll711nsurancc 217 ~3092 

217lnsurance 
217XXVI Estoppel and Waiver of lnsurer•s De· 

fenses 
217k3092 k. Statements of Officers and 

Agents in General. Most Cited Cases 
Because a certificate of insurance is an insur­

ance company•s written representation that a policy­
holder has certain insurance coverage in effect at 
the time the certificate is issued, the insurance com­
pany may be estopped from later denying the exist­
ence of that coverage when the policyholder or the 
recipient of a certificate has reasonably relied to its 
detriment upon a misrepresentation in the certific­
ate. 

**464 *217 Syllabus by the Court 
1. "A circuit court's entry of a declaratory judg­

ment is reviewed de novo. " Syllabus Point 3, Cox v. 
Amick, 195 W.Va. 608,466 S.E.2d 459 (1995). 

2. "The interpretation of an insurance contract, 
including the question of whether the contract Is 
ambiguous, is a legal determination that, like a 
lower court•s grant of summary judgement, shall be 
reviewed de novo on appeal." Syllabus Point 2, 
R(ffe v. Home Finders Associates, Inc., 205 W.Va. 
216, 517 S. E.2d 3 13 ( 1999), 

3. "Determination of the proper coverage of an 
insurance contract when the facts are not In dispute 
is a question of law." Syllabus Point I, Tennant v. 
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Smallwood, 21 I W.Va. 703,568 S.E.2d 10 (2002). 

4. "In a policy for commercial general liability 
insurance and special employers liability insurance, 
when a party has an 'insured contract; that party 
stands in the same shoes as the insured for coverage 
purposes." Syllabus Point 7, Consolidation Coal 
Co. v. Boston Old Colm~v ln.f. Co., 203 W.Va. 385, 
508 S. E.2d I 02 ( 1998). 

5. The phrase "liability assumed by the insured 
under any contract" in an insurance policy, or 
words to that effect, refers to liability incurred 
when an insured promises to indemnify or hold 
harmless another party, and thereby agrees to as­
sume that other partyts tort liability. 

6. "Estoppel applies when a party is induced to 
act or to refrain from acting to her detriment be· 
cause of her reasonable reliance on another party's 
misrepresentation or concealment of a material 
fact." Syllabus Point 2, in part, Ara v, Erie Ins. Co., 
182 W.Va. 266,387 S.E.2d 320 (1989). 

7 ... Generally, the principles of waiver and es­
toppel are inoperable to extend insurance coverage 
beyond the terms of an insurance contract." Syl­
labus Point 5, Potesta v. U.S.F. & G., 202 W.Va. 
308, 504 S.E.2d 135 (l 998), 

8. "Exceptions to the general rule that the doc· 
trine of estoppel may not be used to extend insur­
ance coverage beyond the tenns of an insurance 
contract, include, but are not necessarily limited to, 
instances where an insured has been prejudiced be· 
cause: (I) an insurer's, or Its agent's, misrepresenta­
tion made at the policy's inception resulted in the 
Insured being prohibited from procuring the cover­
age s/he desired; (2) an insurer has represented the 
insured without a reservation of rights; and (3) the 
insurer has acted in bad faith." Syllabus Point 7, 
Potesta v. U.S.F. & G., 202 W.Va. 308, 504 S.E.2d 
135 (1998). 

9. A certificate of insurance is evidence of in­
surance coverage, and is not a separate and distinct 
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contract for insurance. However, because a ccnific· 
ate of insurance is an insurance company's written 
r·epresMtfltion thnt n policyholdet· has certain insur· 
once coverage in effect at the time the certificate is 
issued, the insurance compAny may be estopped 
from Intel' denying the existence of that coverage 
when the policyholder or the recipient of a certific­
nte has reasonably reli11d to their detriment upon n 
misreprescntntion in the certificate. 
Thomas E. nuck, Esq., James !VI. Hoflimm, Esq., 
Bniley & Wyant, P.L.L.C., Wheeling, for tho Ap­
pellant. 

John J. l\1lak. Esq .. Rose & Atkinson, Chnrleston, 
John C. Falls. Esq .. Christie. Pabnrue, Mort~nsen & 
Young. Philadelphia. P1\, for the Appellees. 

STARCIIER, Justice. 
In t.his declaratory judgment action appealed 

from the Cir·cult Court of Wetzel County, the 
parties dispute whether a property owuct· is an 
"additional insured" under two liability insurance 
polieies issued to n **465 *218 general contraetor 
thnt was hired by the property owner to perfmm 
construction work, The property owner seeks the 
coverage in rcspons~ to a lawsuit tiled against the 
property o\\ ncr by ~rnployees of various subcon­
tractors of the general contractor. who allege they 
wcr·c r:xposcd to asbl.!stos during the construction 
WOI'k." 1 

FN l. For details of the lawsuit, see illal'lin 
v. Bill Rich Co!Jstruction, Inc .. 198 W.Va. 
635, 482 S. E.2d 620 ( 1996). 

The circuit court issued an order on Jnnuary 5, 
2001, declnr ing that the property owner wns Mt en­
titled to coverage under the two policies. As sct 
l<.mh below. we reverse the circuit court's order. 

I. 
Facts & Background 

The appellant is the Wetzel Count-y Board of 
Education ("Board"), On August 17. 1987, the 
Board crllcn:d into a construction contrnct with a 
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general contmctor, Bill Rich Constt·uction (doing 
business as American Contractors), to renovnte 
Hundred High School. The contract t·cquired, fntc~r 
(1/1(1, that l3il! Rich Construction indemnify nnd 
hokl hnrmless the B,oard from and against all claims 
:.arising from 13 U I Rich Construction's. per-fonmmcc 
of th!\1 .C0!1tract,Ftl2 Furthermore, the CO!lfr!ICI l'e• 
quired Blll Rich Constntction to pmchnse unci 
maintain a liability lnsumncc policy, which was to 
include cmmaetmtl liability insurnncc covering its 
indcrnni fication obligatlons!N3 The contract also 
required Bill Rich Construction to have the Board 
named as an "additional insured" on that linbility 
insumncc policy.fN·l Lastly, the construction con~ 
tract required Bill Rich Construction to provide the 
Board with a "certificate of insurance" indicating 
that the Board had been added to the policy ns an 
additional insured. 

FN2. Concerning indemnification, the con· 
tract stutcd, in part: 

4. 18. 1. To the fullest extent permitted by 
law, the Contractor [Bill Rich Construc­
tion] shall indemnify and hold harmless 
the Owner [Wetzel County Board of 
Education] ... and their agents and em· 
ployees fmm and against nll clnims. 
damages, losses and expenses, including 
but not limited to attorney's fees, arising 
out of or resulting ti·om the performance 
of the Work, provided tim! any such 
claim, damnge, loss or expense (1) is at· 
tributnble to bodily injury, sickness, dis· 
ease or death ... nnd (2) is crmsed in 
whole or in part by any negligent act or 
omission of the CoutractOI\ any Subcon­
tractor, anyone directly or indirectly em· 
ployed by any of them or· anyone whose 
nets any of them may be liable; regard­
less of whether or not it is caused in pnrt 
by a pm·ty indemnified thereunder .... 

FN3. Concerning liability insurance, the 
contracl specified, in part: 
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I I .I CONTRi\CTOR'S LIA81LITY IN· 
SlJRA NCF 

ll. L I The Contractor shall purchase and 
mnintnin such insurance as will pl'Otcct 
him !i·om claims set forth below which 
may arise out of or r·csult fi·om the Con~ 
tractor's op(m\tions under the Contract, 
whcthct' such opct•ations be by himself or 
by nny Subcontractor ot· by fmyone dir­
ectly m· indirectly employed by any of 
them, or by anyone for whose acts any of 
them may be liable: ... 

. 2 clnims fM dnmnges because of bodily 
injury. occupational sickness or di~Jease, 
or ckath of' his employees: 

J claims for damages because of bodily 
injury. sickness or disease, or death of 
any person other than his employees: ... 

I 1.1.3 The insurance required by Sub· 
parograph II. l .I shall include contractu­
al liability insurance applicable to the 
Contractor's obligations under Paragraph 
4.18. 

FN4. An addendum to the general condi~ 
tions contained in the co111ract. entitled 
Supplemental General and Special Comli· 
tions. contains the f(lllowing provision: 

1.6 CON'T'RACTOR'S AND SUBCON­
TRi\CTOR'S INSURANCE 

A. In furtherance of Mticle I I of the 
General Conditions, each contractor 1\tr~ 
nishing lnbor· nnd materials ... [shall 
provide] evidence of the following: 

IMf.lORTANT! FAILURf~ TO lN~ 
CLUDE ANY OF THE FOLLOWING 
REQUIREMENT'S MAY CAUSE 
DELAY IN EXECUTION OF CON­
TRi\CTS, ISSUANCE OF NOTICE TO 
PROCEED, OR REJECTION OF CON-
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TRACT BY OWNER. 

The ... Owner shall be ADDITION­
AL.LY INSURED on the comractor's 
policy. The C:ontrnctor shall be the 
NAMED INSURED. 

7. Cet·tiftcate oflnsnrnnce 

a. The Cer·tH1cnte of lnsur·nnce shall be 
provided by the Contractor to the Owner ... 

b. The Certificme of lnsmnnce shall con­
tain n provision that coverage afforded 
will not be cancelled until at least sixty 
(60) days prior written notice has been 
given to the Owner ... 

c. The Owner shall be the Certificate 
Holde1·. 

d. The Certificate shall be prepared on 
"Acord" Form 25 (2/84) or an equivalent 
form. 

e. The Certificate shnll indicate that the 
Owner ... [is an] ADDITIONALLY IN· 
SUR ED. 

**466 *219 Bill Rich Construction purchased 
severn! liahi lity insumnce policies from appellee 
Commercial Union lnsumnce Company 
("Commercial Union"). During the 1987~ 1988 con· 
tract pel'iod, Commercial Union insur·ed the con· 
tractor under a commerci11l gener·nl linbility policy 
with $500,000.00 In covemge for· each occurl'ence, 
and $500,000.00 in aggregate covemge. Cammer* 
eial Union nlso provided Bill Rich Construction 
with an umbrella policy with liability limits of 
$2,000,000.00 for each occurrence, and 
$2,000,000.00 in uggrcgnte coverngc. 

Bill Rich Construction purchased its insurance 
coverage through B & W lnsmnnce Agency, a li· 
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censed and authorized insurance agent lor Cornmer­
cinl Union. In accordance with the requirements in 
the construction contmct, Bill Rich Construction ar· 
ranged for the insurnncc agent to issue an "/\cord 
25 (2/84)" 1 "~ certificate of insurance that de· 
scribed the Wetzel County Board of Education as 
an "additionally insured" and as a certificate holder. 
The record contains the certificate of insurance, 
\Vhich was apparently delivered to the Bonrd.FN(' 

FNS. Prior to 1976, insurance companies 
used thcit· own forms for certificates of in· 
suruncc. fn thnt year, the Agency Compal\y 
01•ganizecl Reseurch Development 
(ACORD) inteoduced the fit'st standard 
certilicate of insurance. ACORD cet·tif1c· 
ates are available for insurance companies 
to provide evidence of property and casu· 
alty insumnce, and are updated from time 
to time. /\CORD also offers u training 
guide that provides suggestions for the 
proper· issuance of cerlilicatcs. Donald S. 
Malecki, er a/., The Additional /1/sured 
!Jook 342 (4th Ed.2000). 

I~N6. The certificate of insurance, issued 
on September 14, L987, indicates that 
American Contractors is the 'iinsured," and 
Commercial Union Insurance Company is 
tho "compan[y] affording coverage." The 
ccrtilicate certifies that certain ~<policies of 
insurance listed below have been issued to 
the insured named above for the policy 
period indicated"-including the aforemcn· 
tinned general liability and umbrella 
policies. Ncar· tho bottom of the certincate, 
in a box titled "Description of operations/ 
locations/vehicles/special items," it states: 
"/\clclitionally insured Wetzel County 
Board of Education." The Board is also lis­
ted as a "Certificate Holder." 

In the Fall of 1987, the t'enovations to Hundred 
High School began with Bill Rich Construction as 
the gem.wal contt'!Wtor for the. project. During the 
J'em)viltlons, throughottl i 988, \\'orkcrs dismantled 
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ceilings, walls and floors that were constructed of 
asbestos-containing materials. The workers allege 
that they were repeatedly exposed to high levels of 
asbestos dust. 

l n 1990, many of' the workers on the project 
and their families filed suit against, inter alia, the 
Board and Bill Rich Construction, alleging that the 
defendants knew or should have known about the 
pre~ence of asbestos, and that the defendants negli· 
gently failed to wam the wot•kers of the existence 
of asbestos or to protect the workers n·om hannful 
levels of asbesll)S dust. The workers also alleged 
that the defendants fraudulently, deceitfully and 
willfully, wantonly and recklessly concealed from 
the workers the fact that they were being exposed to 
unsafe levels of asbestos. The workers sought com· 
pensntion for their fear of contracting an asbcstos·re­
lated disease in the future, and for medical costs to 
test f'OI' the potential future development Of !ill US• 
bcstos-related disease. See Marlin v. Bill Rich Con­
struction. inc., 198 W.Va. 635, 482 S.E.2d 620 
( 1996). 

Based upon the indemnification clauses in the 
contract between the Board and i3!11 Rich Constntc· 
tion, and upon the certificate of insurance listing 
the Board as an additional insured on both the gen· 
eral liability and umbrella policies, the Board de· 
manded that Commercial Union assume the Board's 
legal defense and agree to indemnify the Board in 
the litigation tiled by the workers. 

Commercial Union ret\Jscd to provide cover­
age, contending that it was only obliged to provide 
covemge to Bill Rich Construction under: the 
policies. Commercial Union took the position that 
the indemnification provisions in the construction 
comract did not change the insurance contract with 
Bill Rich Constmction. 

Furthermore, Commercial Union asserted that 
its agent, B & W TnsHrance Agency, did not notify 
Commercial Union that the Board was to be added 
to the insurance policles as an additiomll insvred. 
The insurance company asserted that it never re· 
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ceived either the certificate of insurance or any oth· 
er document suggesting the insurance policies 
**467 *220 needed to be amended. Despite the er· 
rors committed by its agent, Commercial Union ar­
gued that the certificate of insurance was issued, by 
Its own terms, for "information only," and could 
not alone modify the policies to extend coverage. 
Commercial Union points to disclaimer language 
prominently on the certificate of Insurance which 
states: 

This certificate is issued as a matter of informa­
tion only and confers no rights upon the certific· 
ate holder. This certificate does not amend, ex­
tend or alter the coverage afforded by the policies 
below. 

The certificate of insurance also contains the 
following disclaimer: 

This is to certify that [the) policies of insurance 
listed below have been Issued to the insured 
named above for the policy period indicated. Not­
withstanding any requirement, term or condition 
of any contract or other document with respect to 
which this certificate may be issued or may per­
tain, the insurance afforded by the policies de· 
scribed herein is subject to all the terms, exclu­
sions and conditions of such policies. 

Commercial Union contended that there was no 
coverage available to the Board under the certific­
ate because it issued no amendments or alterations 
to the actual insurance policy to extend coverage to 
the Board, and because the certificate, by its own 
terms, could not amend or alter the policy. 

The Board subsequently filed a third-party 
complaint for a declaratory judgment against Com· 
mercial Union, contending that it was an 
"additional Insured" under the policies at issue. 
After substantial discovery, the parties both filed 
motions for summary judgment. 

In an order dated January 5, 2001, the circuit 
court denied the Board's motion for summary judg­
ment and granted Commercial Union's motion. The 
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circuit court concluded that because of the promin­
ent disclaimer language on the certificate of insur· 
ance, the Board could not have reasonably expected 
coverage under the insurance policies at issue. Fur· 
thermore, the circuit court concluded that there was 
no provision in the insurance policies requiring 
Commercial Union to provide coverage to the 
Board merely because of the indemnity provisions 
in the construction contract with Bill Rich Con· 
struction. 

The Board now appeals the circuit court's Janu· 
ary S, 2001 order. 

II. 
Standard of Review 

[I ][2] This Court reviews a circuit court's entry 
of a declaratory judgment de novo, because the 
principal purpose of a declaratory judgment action 
is to resolve legal questions. Syllabus Point 3, Cox 
v. Amick, 195 W.Va. 608, 466 S.E.2d 459 (1995). 
When a declaratory judgment proceeding involves 
the determination of an issue of fact, that issue may 
be tried and determined by a judge or a jury, just as 
issues of fact are tried and determined in other civil 
actions. W.Va. Code, SS- I 3·9 [ 1941 ].FN7 See also, 
Syllabus Point 16, Mountain Lodge Ass'n "· Crwn 
& Forster lndem. Co., 210 W.Va. 536, 558 S.E.2d 
336 (2001) (" West VIrginia Code § 5Sft13-9 and 
Rules 38, 39 and 57 of the Rules of Civil Procedure 
, read and considered together, operate to guarantee 
that any issue triable by a jury as a matter of right 
in other civil actions cognizable by the circuit 
courts shall, upon timely demand In a declaratory 
judgment proceeding, be tried to a jury."). Any de· 
terminations of fact made by the circuit court or 
jury in reaching its ultimate judgment are reviewed 
under a clearly erroneous standard. Cox, 195 W.Va. 
at 612,466 S.E.2d at 463. 

FN7. W.l'a.Code, 55-13-9 [1941] states: 

When a proceeding under this article in· 
volves the determination of an issue of 
fact, such Issue may be tried and determft 
ined in the same manner as issues of fact 
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nrc tried ond determined in othet· civil 
actions in the court in which the pro­
ceeding is pending. 

[31[·11 In this cnsc we ure asked to review the 
circuit court's interpretation ol' an insurance con· 
tmct. ln Syllabus Point 2 of R{fii• 1•. !lome Finders 
ii\IJdulc·s. Inc. ~05 W.Va. 216. 517 S.E.2d 313 

t 1999), we stated that "(t]hc interpretation of an In· 
surancc contract, including the question of' whether 
the contract is ambiguous, is a legal determination 
**468 "'221 that, like a lower court's grant of sum­
mary judgement, slmll be reviewed de novo on np· 
pent." "!)etermination of the proper covet·age of nn 
insunmce contract \vhen the facts are not in dispute 
is a question of law." Syllabus f>oint 1, rennant v. 
Snmllwood, 211 W.Va. 703, 568 S.E.2d 10 (2002). 
S'1e -also, Murrav v, State Farm Fire (\.\ Cas. Co., 
203 W.Va. 477,482,509 S.E.2d L 6 (1998). 

III. 
Discussion 

The Board is asserting it is entitled to coverage 
untkr \\\ o policies of insurance issued by Com mer· 
cial Union: n general linbility policy, and nn um· 
bn:lla policy. The Bomd argues it is entitled to cov­
crnge under the general linbility policy because the 
constn1ction contract with Bill Rich Construction 
was a contract insured by the policy. The Board 
also m·gues thnt because it relied upon the misrep· 
resentalion in the certiflcnte of immnmce thnt it was 
an ''additional insured" under both policies, under 
I he doctrine of estoppel Commercial Union cannot 
now deny covm·age. 

We cnnsider bnth nfthese arguments in turn. 

A. 
C 'r 1\'erage for 1111 "Insured Con/met" 

The 13oard argues thnt tlw policy language of 
Commerciill Union's general liability policy issued 
to Bill Rich Construction clearly contemplates and 
covers liability assumed by one of its insureds un­
der any wriuen contract or agreement. The Board 
takcg the position thnt the coverage is therefore ex­
tended to the Board directly. Commercial Unimt, 
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however, argues thm its insumnce policy does not 
contuin nn "insl!l'ed contract" pt'<>vision, and there· 
fore argues it has no direct duty to provide cover· 
age or n defense to the Board. 

[51 Our law in this area is clear. We stated in 
SyllnbtJs Point 7 of' Consolidation Coal Co. v. Bo· 
,\·ton Old Colnny Ins. Co .. 203 W.Va. 385, 508 
S.E.2d 102 (199S) that: 

In a policy for commercial g'mcral liability in­
surance ... when a pmiy hns an "insured con­
tract," thnt party stands in the stmtc shoes ns the 
insm·ed fot' coverage purposes. 

The question we must J'esolve, therefore; is 
whether the construction contmct bet·wcen Bill Rich 
Construction nnd the Bom·d is an "insured contmct" 
under thu Commercial Union general liability policy. 

The construct ion contract between the Board 
and Bill Rich Constmction contained an indemni· 
11cation provision such thnt Bill Rich Construction 
was required to "indemnify and hold harmless" the 
Board "from and against all claims, dnmages, losses 
and expenses including but not limited to attorneys 
fees, nrising out of or resulting from the perform­
ance of the Work!..!" West Virginia law allows in· 
demnity provisions in contracts because "indemnity 
clauses serve our goals of encouraging compromise 
and settlement by reducing settlement discussions 
to bilateral discussions, by encouraging adequate 
levels of insurance, and by allowing the parties to a 
contract to allocate among themselves th(} burden or 
defending clnims." Dalton v. Childress Service 
Corp .. 189 W.Va. 428, 431, 432 S.E.2d 98, !01 
( 1993) (emphasis omitted). Indemnification and 
hold hnrmless agreements nrc a means of' shifting 
the financial consequences or a loss, and nrc essen· 
tially non·insmancc contmetunl risk transfers. 

The Cmnmercinl Union genernl liability policy 
r:Ns issued to Bill Rich Construction stales that the 
insurance company will "cover all sums which the 
insured is legally required to pay as damages be-
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cause of bodily injwy or property damage." Com­
mercinl Union cites to two policy exclusions that 
are intended to narrow this coverage; howevet·, 
neither of these exclusions apply to eliminate cov~ 
cragc tor uny "liability assumed by the Insured un· 
dcr contract." One exclusion fmrn coverage is for 
any "bodily injtuy to any employee of the insured 
... or to any obligation of the insmed to indemnify 
another because of such injury," but the exclusion 
goes on to state that it "does not apply to liability 
nssumL"d by the insured unch:r contract." The other 
prnvision**469 *222 excludes coverage for any 
"liability assumed by the im;urcd under any oral or 
writt<:n contract or agreement," but only '·if such in­
jury or dnmagc occurred prior to the execution or 
such contract or agreement.'' 

FN8. The record suggests the policy was 
drafted in 1983. 

What is meant by the phrnse "liubillty assumed 
by the tnsm·ed unde1· contmct." in insurance policies 
hns been the topic of litigr1tion in other Jurisdic­
tions. An Alnska case- Olympic, Inc, v, Providence 
IVoshington Ins. Co .. 648 P,2cl 1008, lOll (Alaska 
I ()82)·provides the following cxplnnntion for the 
phrase: 

"Liability assumed by the insured under nny con­
tract" rd'crs to liability incurred when one prom­
ises to indemnify or hold harmless another. and 
do~.:s not refer to the I lability that rcsu Its from 
breuch of contract. 

The phrase does not provide coverage for liab· 
ility caused by a breach of contract; rather, the cov~ 
cragc arises from a specific contract to assume liab~ 
ility for another's negligence, The phrase has been 
lntci'Jl!'eted "to apply only to lndemnlficatlon ami 
hold-harmless agreements, whereby the insured 
agrees to 'assume' the tort linbility of another." 
Gihhs M. Smith. Inc. \'. U.S.F. & G .. 949 P.2d 337, 
) • .\1 (Utah 1997). 

16) We hold that the phmsc "liability assumed 
b: the insured under any contract" in an insurance 
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policy, or words to that effect, refers to liability in· 
cmred when an insured p1·omises to indemnify or 
hold harmless another party, and thereby agrees to 
assume thnt other party's tort liability. 

[7J[8] Our examination of the language of the 
constntction contmctand the general liability insur· 
unce policy leads us to conclude that the constrm:· 
tion contract between the 13om·d and 1.3ill Rich Con· 
struction was an "insured contract." The Commer­
cial Union general liability insurance policy insured 
any sums which Bill Rich Construction was 
"legally required to pay as damages because of 
bodily injury or property damage," including any li· 
ability for bodily injury or property damage as· 
sumcd by Bill Rich Construction under the indem­
nification provisions of the construction contract. 
The construction contract clcnrly shifted legal re· 
sponsibility fbr some measure of the plnint.iff·work· 
el's' alleged tot·t linbility from the Bortrd to Bill Rich 
Construction, and thereb!l, to Comrncrci!l.l Union. 
In accordance with om holding in Syllabus Point 7 
of Ctmso!ldatlon Coal Co. v. Boston Old Colony 
Ins. Co., supra, because the Board had an "insured 
contract" wlth 13 ill Rich Constntet!nn, the Board 
stands in the same shoes as Bill Rich Constmction 
for coverage purposes. 

Accordingly, we hold that because ol' the lnn­
guage contained in the Commercial Union general 
liability policy, the Board "stands in the same 
shoes" as Bill Rich Construction and mny directly 
seek cover·age under the policy, We therefore lind 
that the circuit court erred in holding that Commer­
cial Union was not obligated to provide the Bom·d 
with n legnl defense and coverage tmder· the general 
linbility policy at issue. 

B. 
Covemge under the Certljicate oflnsurmwe 
[01 The Board argues thEH it is nn "mfditionnl 

insured" under both insurance policies at issue-the 
general liability policy and the umbrella policy. The 
Bomd argues that because an agent for Commercial 
Union issued a cenificate of insmnnce listing the 
Board as an additionnl insured under both p()licies, 
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the Board reasonably relied upon that representa­
tion to its detriment and thereby allowed Bill Rich 
Construction to perform the construction work 
without adequate insurance coverage. Because the 
Board relied to its detriment on Commercial Uni· 
on's misrepresentation of coverage, the Board ar­
gues that Commercial Union is now prevented un­
der the doctrine of estoppel from denying the rep­
resentation made on the certificate, 

Commercial Union does not dispute that its 
agent issued a certificate of insurance listing the 
Board as an additional insured. Instead, Commer­
cial Union argues that it had no knowledge of the 
certificate's existence, and therefore could not 
modifY the actual policy to include coverage for the 
Board. For example, Commercial Union points out 
that neither the Board nor Bill Rich Construction 
paid additional premiums for the alleged additional 
coverage. Commercial**470 *223 Union asserts 
that disclaimer language on the face of the certific· 
ate of insurance should have made clear to any 
reader-including the Board-that no right to cover­
age was created by the certificate. In other words, 
Commercial Union contends that because no firm 
representation of the existence of coverage was 
ever made, and the Board could not have reason· 
ably relied on the certificate as evidence of cover· 
age, the doctrine of estoppel does not apply.''N? 

F'N9. Commercial Union also argues that, 
because the certificate of insurance states 
that the general liability and umbrella 
policies were only valid through January I, 
1988, any injuries to the plaintiffs during 
1988 are not covered by the policies. We 
believe this argument is baseless, because 
both policies were renewed with Identical 
policy language and coverages through the 
performance period of the construction 
contract. The only change was the internal 
numbering system for the policies in effect 
used by Commercial Union. 

We begin our analysis by considering the pur­
pose of certificates of insurance. As previously 
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mentioned, parties to a contract may contractually 
shift a risk of loss through an indemnity provision 
in the contract. The "indemnitee" in the contract 
can also require the "indemnitor" to provide some 
insurance protection for the indemnitee. However, 
while 

(i]ndemnitees can make very specific and com· 
prehensive contractual requirements concerning 
the protection to be afforded, ... they have very 
few alternatives for verifYing that indemnitors 
have complied with them .... 

The certificate of insurance is the primary 
vehicle for verification that insurance require­
ments have been met. 

Donald S. Malecki, et af., The Additional In· 
sured Book 341 (4th Ed., 2000). 

[10) A certificate of insurance is a form that is 
completed by an insurance broker at the request of 
an insurance policyholder, and is a document evid· 
encing the fact that an insurance policy has been 
written and Includes a statement of the coverage of 
the policy in general terms. Black's Law Dictionary 
(5th Ed.1979). A certificate of insurance "serves 
merely as evidence of the insurance and is not a 
part of the insurance contract." Richard H. Glucks­
man, et a/., 11 Additional Insured Endorsements: 
Their Vital Importance in Construction Defect Lit­
igation,'' 21 Construction Lawyer 30, 33 (Winter 
200 I). "[C)ertiticates provide evidence that certain 
general types of policies are in place on the date the 
certificate Is Issued and that these policies have the 
limits and policy periods shown." Malecki, supra at 
34). 

A problem with certificates of insurance, which 
appears to be common in Indemnification contracts 
such as that in the instant case,rNio Is that insur­
ance agents often issue certificates of insurance de· 
tailing a particular form of coverage, but then fail 
to notit)' the insurance company of the need to alter 
or amend the covemge to match the certificate. The 
result Is that the insurance company-like in the In· 
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stant case-refuses to provide coverage. As one com· 
mentntor notes, 

FN 10. See, e.g., Leno:c Realty Inc. \'. Ex­
celsior Ins. Co., 255 A.D.2d 644, 679 
N. Y .S.2d 749 ( 1998) (insurance agent lis· 
ted parking lot owner as an additional in· 
sured on certificate of insurance on policy 
purchased by snow removal subcontractor; 
although insurance agent stated it was 
"routine procedure" to send a copy of cer­
tificates to the insurance company, cover­
age was not amended to add parking lot 
owner to policy); Zurich Ins. Co. v. White, 
221 A.D.2d 700, 633 N.Y.S.2d 415 (1995) 
(insurance agent issued certificate of insur­
ance to state department of transportation 
certifying that there were no deductibles to 
coverage provided to painting contractor 
for the state; insurance company later as­
serted a $500 per claim deductible for 
property damage claims caused by painting 
overspray); Cl·iterion Leasing Group v. 
Gulf Coast Plaslering & Drywall, 582 
So.2d 799 (Fia.App.l991) (insurance agent 
issued certificate of Insurance listing sub· 
contractor as covered by workers' com­
pensation insurance without amending 
policy to add workers' compensation cov­
erage); BuC'on, Inc. v. Pennsyll•ania Mfg. 
A.~.vo,·. Ins. Co., 151 A.D.2d 207, 547 
N.Y.S.2d 925 (1989) (pursuant to indem­
nity agreement between contractor and 
subcontractor, insurance agent issued certi­
ficate of insurance listing contractor as an 
additional insured on subcontractor's 
policy, but failed to notify insurance com· 
pany to change policy coverage; insurance 
company argued that inclusion of contract· 
or on certificate of insurance was a 
"clerical error"). 

Although a broker for the subcontractor 
[policyholder} may have prepared the certificate 
of insurance, in many cases he or she did not fol-
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low through and actually obtain the necessary en· 
dorsement. ... As **471 *224 a result, although a 
developer may hold a certificate that states It is 
named as an additional Insured on the subcon­
tractor's policy of insurance, the subcontractor's 
carrier will deny the tender of defense and con· 
tend that the agent did not have express authority 
to bind the carrier. 
Gluck.sman, at 33,FNtt 

FN II. In some Instances, Insurance com· 
panics attempt to avoid liability by assert­
ing policy exclusions which are inconsist· 
ent with the coverage noted in the certific· 
ate of insurance. One commentator Indic­
ates that some courts do not give these ex­
clusions effect: 

Certificates of insurance are often incon· 
sistent with the related policy, and a 
prudent indemnitee should assume ex­
clusions in the policy exist that do not 
appear on the certificate. In some juris­
dictions, certificates do not govern cov­
erage while in others, an exclusion of 
which a certificate holder is unaware 
will not be given effect. 

Douglas R. Richmond, et a/., " Expand­
ing Liability Coverage: Insured Con­
tracts and Additional Insureds," 44 
Drake L.Rev. 781, 796 (1996). See also, 
Brown Mach Works & Supply Co. ''· 
Ins. Co. of North America, 659 So.2d 51, 
56 (Ain.1995) (holding that an insurance 
company that docs not deliver a policy 
to a certificate holder Is estopped from 
asserting exclusions contained in the 
policy but not revealed in the certific· 
ate); Moore v. Enerro• iHrtt. Ins. Co., 814 
P.2d 1141, 1144 (Utah App.l991) 
(holding that exclusions are invalid un­
less they are communicated to the certi­
ficate holder In writing); .J.M. Corbell 
Co. ''· Ins. Co. of North America, 43 
Ill.App.3d 624, 2 III.Dec. 148, 357 
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N.E.2d 125 (1976) (holding that because 
exclusion was not provided to certificate 
holder, tenns of the certificate con· trolled). 

A similar situation occurs in the context 
of medical, disability or other types of 
group insurance, where Insureds are of­
ten given a certificate as evidence of 
coverage but are never given a copy of 
the master policy. The majority rule is 
that the coverage provisions stated In a 
certificate of coverage furnished to an 
insured by the insurance company takes 
precedence over conflicting tenns in the 
master policy. See "Group Insurance: 
Binding Effects of Limitations on or Ex­
clusions of Coverage Contained in Mas­
ter Group Policy But Not in Literature 
Given Individual Insureds," 6 A.L.R.4th 
835 ( 1981 ). Cf, Syllabus Point 3, Ro· 
mmw ''· New England Mut. L(/e Ins. Co., 
178 W.Va. 523, 362 S.E.2d 334 (1987) 
("Where an insurer provides sales or 
promotional materials to an insured un­
der a group insurance policy, which the 
insurer knows or should know will be re· 
lied upon by the insured, any conflict 
between such materials and the master 
policy will be resolved in favor of the in­
sured.") 

A treatise on "additional insureds" suggests 
that the fact pattern in the instant case is "the most 
common area" of conflict involving certificates of 
Insurance. As the treatise states: 

Probably the most common area in which certi­
ficates of insurance and insurance policies con­
flict Is with respect to additional insured status. 
Certificate holders are often listed as additional 
insureds on certificates without the policy actu­
ally being endorsed to reflect that Intent. An ex­
treme case of this that often occurs is for a copy 
of an additional insured endorsement to be at· 
tached to the certificate but not the policy. This 
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practice may not provide additional insured status 
and, thus, is sometimes called the "fictitious in­
sured syndrome." 

Sometimes this problem stems from a lack of 
communication. The insurance agent, for ex­
ample, may have the authority to add another 
party to a policy as an additional insured and may 
issue a certificate indicating that this has been 
done while forgetting to ask the Insurer to Issue 
the endorsement. When the insured later seeks 
protection, the insurer denies protection, shifting 
the blame elsewhere. 

This, of course, is really a matter of principal­
agency liability and should not detrimentally af· 
fect the certificate holder. However, concise 
wording in the certificate's preamble indicating 
that the certificate is "for infonnation only" 
fosters an insurance company's opportunity to 
deny any protection .... 

The insurance company maintains that It does 
not matter what the certificate says, it is what the 
policy states that counts .... 

Malecki, supra at 345·46. The insurance com­
pany in this case makes the same argument: It does 
not matter that the certificate of insurance says that 
the Board is an additional Insured, it is what the 
policy states-or, more particularly, does not state· 
that counts. 

The Board argues that it reasonably relied to its 
detriment upon representations of coverage made 
by Commercial Union in Its certificate of insurance, 
and therefore Commercial Union should be es­
topped from denying coverage. 

**472 *225 [I I)[ 12][ 13] The doctrine of estop­
pel "applies when a party is Induced to act or to re­
frain from acting to [his/]her detriment because of 
[his/]her reasonable reliance on another party's mis~ 
representation or concealment of a material fact." 
Syllabus Point 2, In part, Ara v. Erie ln.v. Co., 182 
W.Va. 266, 387 S.E.2d 320 (1989). Estoppel Is 
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properly invoked to prevent a litigant from assert· 
ing a claim or a defense against a party who has 
detrimentally changed its position In reliance upon 
the litigant's misrepresentation or failure to disclose 
a material fact. Ara, 182 W.Va. at 270, 387 S.E.2d 
at 324. The doctrine is "designed to prevent a 
party's disavowal of previous conduct if such repu­
diation would not be responsive to the demands of 
justice and good conscience." Willie v. Austin, 172 
N .J.Super. 451, 454, 412 A.2d 829, 830 ( 1980). 

[14] In Potesta v. U.S.F. & G., 202 W.Va. 308, 
504 S.E.2d 135 ( 1998), we suggested that the doc­
trine of estoppel may not be used to create insur­
ance coverage, or increase coverage beyond that 
provided by the policy. We stated, at Syllabus Point 
5, that: 

Generally, the principles of waiver and estop­
pel are inoperable to extend insurance coverage 
beyond the tenns of an insurance contract. 

The rationale for this rule is that an insurance 
company should not be made to pay for a loss for 
which it has not charged a premium. See "Doctrine 
of Estoppel or Waiver as Available to Bring Within 
Coverage of Insurance Polley Risks Not Covered 
by Its Terms or Expressly Excluded Therefrom,'' I 
A.L.R.3d 1139, 1144 ( 1965). 

[IS] There are, however, numerous recognized 
exceptions to this rule. We held in Pote.vla at Syl· 
Iabus Point 7 that the some of the exceptions 
"include,, but are not necessarily limited to" the fol· 
lowing: 

Exceptions to the general rule that the doctrine 
of estoppel may not be used to extend insurance 
coverage beyond the tenns of an insurance con­
tract, Include, but are not necessarily limited to, 
Instances where an insured has been prejudiced 
because: (I) an insurer's, or its agent's, misrepres­
entation made at the policy's inception resulted in 
the insured being prohibited from procuring the 
coverage s!he desired; (2) an insurer has repres· 
ented the insured without a reservation of rights; 
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and (3) the insurer has acted in bad faith. 

These exceptions have been used "to create in­
surance coverage where to refuse to do so would 
sanction fraud or other injustice." Crown Life Ins. 
Co. v. ,\t/c8rlde, 517 So.2d 660, 662 (Fia.l987). 

In the instant case we focus our analysis on the 
first exception, whether the Insurer or Its agent 
made a misrepresentation by issuing a certificate of 
insurance at the inception of coverage which resul­
ted in the Board not having the coverage it desired. 
Our research Indicates that 

[i]t is well settled that an insurer may be equit­
ably estopped from denying coverage where the 
party for whose benefit the Insurance was pro­
cured reasonably relied upon the provisions of an 
insurance certificate to that party's detriment. 

Leno.'l: v. Excelsior Ins. Co .. 255 A.D.2d 644, 
645, 679 N.Y.S.2d 749, 750 (1998) (citations omit­
ted). See also, Zurich Ins. Co. v._ White, 221 A.D.2d 
700, 633 N.Y.S.2d 415 (1995) (insurer was es­
topped from asserting deductibles to liability cover­
age when certificate of insurance represented there 
were no deductibles); Criterion Leasing Group v. 
Gulf Cottsl Plastering & Drywall, 582 So.2d 799 
(Fia.App.l991) (under doctrine of promissory es­
toppel, Insurer was prevented from denying work­
ers' compensation coverage to subcontractor's em­
ployee when subcontractor was named as a 
"coinsured" on certificate of insurance); Bucon, 
Inc. v. Pennsylvania Mfg. Assoc. Ins. Co., 151 
A.D.2d 207, 547 N.Y.S.2d 925 (1989) (Insurer es­
topped from denying the existence of plaintiff's 
coverage after issuing certificate of insurance 
identifYing the plaintiff as an "additional insured"). 
"A Certificate of Insurance is an insurance com­
pany's written statement to its customer that he has 
insurance coverage, and the insurance company is 
estopped from denying coverage that the Certificate 
of Insurance states is in effect." B/ackb11rn, Nickels 
& Smith, Inc. v. National Farmers Union Propel'/)' 
and Cas. Co., 482 N.W.2d 600,603 (N.D.l992). 
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[ 16][ 17] We therefore hold that a certificate of 
insurance is evidence of insurance coverage, and is 
not a separate and distinct contract for insurance. 
However, because a **473 *226 certificate of in­
surance is an insurance company's written repres­
entation that a policyholder has certain insurance 
coverage In effect at the time the certificate is is­
sued, the Insurance company may be estopped from 
later denying the existence of that coverage when 
the policyholder or the recipient of a certificate has 
reasonably relied to their detriment upon a misrep­
resentation in the certificate. 

Examining the record, we believe that the ele­
ments· of estoppel against Commercial Union's 
denial of coverage have been established by the 
Board. At the inception of "coverage" for the 
Board, on September 14, 1987, an agent for Com­
mercial Union prepared a certificate of insurance 
naming the Board as an additional insured. The in· 
surance company's "bare, conclusory avennent that 
the certificate naming plaintiff [the Board] as an ad· 
ditional insured was the result of 'clerical error' 
was insufficient to overcome the estoppel effect of 
its misrepresentation, since even an innocent mis· 
lending of another party may bar one from claiming 
the benefits of his deception." Bucon, Inc.. v. 
fennsJ-·Ivania ,1,/fg. As.mc. Ins. Co., I 51 A.D.2d 
207. 211, 547 N.Y.S.2d 925, 927 (1989). See also, 
Potesta v. U.S. F. & G., 202 W.Va. at 32 I, 504 
S.E.2d at 148. citing Harr v. All~·tale Ins. Co., 54 
N.J. 287, 255 A.2d 208 ( 1969) (finding equitable 
estoppel is available to broaden coverage when 
there is a misrepresentation before or at the incep· 
tion of the insurance contract, even where the mis· 
representation is innocent). 

The circuit court therefore erred in holding that 
the certificate of insurance did not create an obliga· 
tion for Commercial Union to provide the Board 
with a legal defense and coverage under both the 
general liability and umbrella policies at issue. 

IV. 
Conclusion 

The circuit court's January S, 200 I order is re-
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versed, and the case is remanded for further pro· 
ceedings. 

Reversed and Remanded. 

W.Va.,2002. 
Marlin v. Wetzel County Bd. ofEduc. 
212 W.Va. 215,569 S.E.2d 462 

END OF DOCUMENT 
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United States District Court, 
S.D. Texas, 

Corpus Christi Division. 
XL SPECIALTY INSURANCE CO. 

v. 
KIEWIT OFFSHORE SERVICES, LTD. 

No. CIV.A.C-03-246. 
Aug. 31,2004. 

Background: Excess marine liability insurer 
sought declaratory judgment that it had no duty to 
defend or Indemnify its insured's indemnitee in 
underlying wrongful death cases arising from ex· 
plosion at indemnitee's facility. Parties sought 
summary judgment on various claims. 

Holdings: The District Court, Head, Chief Judge, 
held that: 
(I) indemnity agreement between insured and In­
demnitee was enforceable under Texas Jaw, and 
(2) excess marine liability policy provided cover­
age for liability assumed under indemnification 
agreement. 

Motions granted in part and denied in part. 

West Headnotes 

Ill Indemnity 208 €=:>104 

:!08 Indemnity 
208Y Actions 

208kl04 k. Questions for jury. Most Cited 
Cases 

Under Texas law, contractual right to indem­
nity should be determined as a matter of law. 

Ill Indemnity 208 €=:>30(1) 

208 Indemnity 
20811 Contractual Indemnity 

208k26 Requisites and Validity of Contracts 
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208k30 Indemnitee's Own Negligence or 
Fault 

208k30(1) k. In general. Most Cited 
Cases 

To be enforceable under Texas law, indemnity 
agreements must meet the fair notice requirement 
of the "express negligence doctrine," which states 
that a party seeking indemnity from the con­
sequences of that party's own negligence must ex· 
press that intent in specific terms within the four 
comers of the contract. 

1311ndcmnity 208 ~27 

208 Indemnity 
20811 Contractual Indemnity 

208k26 Requisites and Validity of Contracts 
208k27 k. In general. Most Cited Cases 

To be enforceable under Texas law, indemnity 
agreements must meet the fair notice requirement 
of conspicuousness, which mandates that something 
must appear in the face of the contract to attract the 
attention of a reasonable person when he looks at it. 

J4llndemnlty 208 ~30(5) 

208 Indemnity 
20811 Contractual Indemnity 

Fault 

208k26 Requisites and Validity of Contracts 
208k30 Indemnitee's Own Negligence or 

208k30(5) k. Contractors, subcontract­
ors, and owners. Most Cited Cases 

Under Texas law, indemnity agreement in sub­
contract under which indemnitor agreed to Indem­
nify Indemnitee for Indemnitee's own negligence 
was enforceable, where agreement was conspicu­
ous, in that it was proceeded by word "[ 
IJndcmniflcatlon " and set off in contrasting type, 
and set forth in plain language that indemnitee was 
seeking Indemnification for Its active or passive 
negligence, as long as claims were not caused by its 
sole negligence. 
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!51 fl1SUI'lii1CC 217 <C=:>2278(8) 

217 Insurance 
217X VII Covcr·ngc"·Linbility Insurance 

217X\'II(i\ lIn General 
:~17k2273 Risks and Losses 

?.17k2278 Common Exclusions 
21 n227R(S) k. Contractual liabilit­

ies. i\·lost Cited Cases 
Under Texas law, excess marine liability insur· 

ancc policy provided coverage for linbility its in­
sured assumed under indcmulf1cntion agreement 
in subcontmct, even though policy oxcluded liabil­
ity assumed under contract, where policy also had 
exception to exclusion if covcrngc for such liability 
was afforded under· underlying general liability 
policy, and insm·cd's indemnitee was listed as add!· 
tionnl insured in underlying general liability policy 
that provided coverage for "insured contruct{sj." 

l(ijlnsurnncc 217 (:;:;:::;;>2278(8) 

~I' lnsuntncc 
217XVII Con:rngc·····L.iability Insurance 

217XVII(t\) In General 
217k2273 Risks and Losses 

217k2278 Common Exclusions 
217k2278( 8) k. Contractual liabilit­

ies. Most Cited Cnses 
Under Texas lnw, insured's ngrecmcnt in sub· 

cmnrnct to hold contractor harm less 11·om all claims 
of liability was nn "insured contJ·act," de.11ned as 
ngrccment under which insured assumed tort liabil­
ity for another, within meaning of exception to ex­
clusion in general liability insuJ·nnce policy. 

*67·~ l·ntnklin II. .lnn~s. Ill. Michael L.. McAlpine, 
Richnrd 1\. Cozad, \Villin111 Scnrth Clark, .John R. 
Fitzgcrnld. lvk/\ !pine & Cozad. New Orleans, LA, 
for XL Spccinlty lnsuntiiCC Co. 

1\ndrcw T. IvkKinncy, IV. McKinney & Cooper 
LLP. Houston, TX, for Kiewit Oft:c;hore Services, 
Ltd. 

James H. Robiclutul':, Matthews and Branscomb, 
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Corpus Christi, TX. for RBT Welders, Inc. 

OJWE'R ON MOTIONS f'OR SUMMAR V .!lJDG­
IIIENT 

HEAD, Chief Judge. 
Xld Specialty Insurance Company issued a 

Marine Excess Liability Policy to RBT Welders, 
Inc., which provided coverage from March l. 2002 
to March 1, 2003. RBT then supplied welders to 
Kiewit Offshore Services, Ltd. for a project in 
Ingleside, Texas. On January 6, 2003, nn explosion 
at the Kiewit facility resulted in the denths of Ern· 
esto Moreno (n payroll employee of Kiewit) and 
Mann Vnn Nguyen (n pnymll employee of RBT). 
Wrongi\Jl death claims were filed against Kiewit by 
relatives of the decedents. Kiewit sought coverage 
fi·om XL Specially for these claims. 

Pending before the Comt are (I) XL Specialty's 
Motion for Summary Judgment (D. E. I 6); (2) Kie­
wit's Motion for Summnry Judgment (D.E.43); (3) 
XL Specially's Motion for Summary Judgment Re· 
garding the Third~Purty Claim (0.13.56); (4) l<ic· 
wit's Motion for Summary Judgment on Indemnity 
(D.E.62); and (5) Kiewit's Motion for Summary 
Judgment on Indemnity against RBT (D.E.82). The 
Court (I) DENIES XL Specialt)''s Motion for Sum~ 
mary Judgment (D.E.I6}; (2) DENIES Kiewit's 
Motion for Summary Judgment (D.E.43); (3) 
DENIES XL Specialty's Motion for Summary Ju.dg· 
ment Regarding the 'rhird·-Party Claim (D.I3.56); 
(4) GRANTS Kiewit's Motion for Summmy Judg­
ment on Indemnity (D.E.62); and (5) GRANTS 
Kiewit's Motion for Summary .Judgment on Indem· 
nity against RBT (D.E.82). 

Ultimntely, the parties, in plaintiff's petition 
and in defendant's counterclaim, seck a declaratory 
judgment I) as to whether or not rurr hus an oblig­
ation to def'end nnd indemnify Kiewit lor claims 
brought against it in the tmdel'lying litigation und 
settlement and 2) us to whether or nor XL Spc· 
cialty's pnlicy provides coverage for nny such ob· 
ligation. The Comt tlnds, m; n matter of law, that 
Rf3T docs hnve such nn obligntion nnd that XL Spe· 
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clalty's policy does provide coverage I'm· such ob~ 
ligation-thereby gmnting Kiewit's Motions for 
Summary Judgment on Indemnity and denying XL 
Sp~cialty's Motion for Summar)' .ludgmerH on the 
lhirci-P::my Claim. 1" 

FN I. The Court notes that had it not been 
for the indemnification provision in the 
I< icwit··RBT subcontract, there would have 
been no covernge under the XL Specialty 
policy for the claims brought against Kie· 
wit for those reasons stated in plaintitl's 
Motion for Summary Judgment (D.E.I G). 
However, as the Court is gmitting Kiewit's 
Motions for Summary Judgment on Indem­
nity, the pm'ties' original cross-motions fm· 
sumnu1ry judgment (D.E.l G and 43) must 
be denied. 

I; Does the f.:iell'it-IWT subwntracl retJIIire RBT 
In indemnifi· f.:iewit ji)r its own negligence and if 
so, is this indcllln{jicalion provision 1:!1?/brceah/e? 

[ 1 II 2/ [ :l/ !\ contractual right to indemnity 
should be determined us n matter of law. Fisk Elec. 
Co. v. Consu·uctors & Assoc., Inc., 888 S. W.2d 
813, 815 (Tex.l994). To be enfbrceable, indemnity 
agreements must meet the f'Air notice requirements 
or the expt•ess negligence doctrine and conspicu~ 
ousness. *675 Dresser Indus., Inc. v. Page Petro~ 
leum, Inc., 853 S.W.2d 505, 509 (Tex.l993). "The 
express negligence doctl'ine states that n party seek­
ing indemnity from the consequences of thtll party's 
own negligence must express that intent in speci fie 
terms with in the four corners of the contract. Tho 
conspicuous requirement mandates 'that something 
must appear in the f~tcc of the [contractJ to attract 
th~ nncntion of n reasonable p~rson when he looks 
itt it .. " lei. ill :iOX. 

[-1] The Court finds. as a matter of law, that the 
indcrnni fkat ion provision of the RBT -K icwit sub­
contract is conspicuous. The provision is marked as 
"lndernnilicntion" and the language of the provi­
sion is in contmsting type to the surrounding text. 
The Court also finds that the provision sntisfies the 
express negligence test as it expresses the intent 
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that. I<iewit is seeking indemnity fl·om the con­
sequences of its own negligence in specir1c terms 
within the four corners of the contract. The plain 
language of the pmvision is that RBT agr·ees to in~ 
denmifY Kiewit for claims whether or not those 
claims were caused in part by the active or passive 
negligence or other fault of Kiewit, so long as those 
claims were not caused by the sole negligence of 
Kiewil.F"') 

FN2. There is Texas case law that inter­
prets almost identical languagu to the in· 
denmity pmvision here to mean that the in· 
demnitot· promised to indemnify the in· 
dcmnitcc for the lndcm nitcc's own ncgli· 
gcnce. In Enserch Corp. \'. Parker, 794 
S. W .2d 2, 8 (Tex.1990), the provision at 
issue rend: "[Indemnitor] assumes entire 
responsibility nnd liability for any claim or 
nctions based on or arising out of injuries. 
including death, to persons or damages to 
or destruc1ion of property, sustained or nl· 
leged to have been sustained in connection 
with or to have arisen out of or incidentnl 
to the performance of this contmct by 
[indemnitor], Its agents and employees, 
and its subcontmctors, their agents and em~ 
p!oyees, regm·dless of' whether such claims 
or actions are founded in whole or in part 
upon alleged negligence of [ indemnitee]." 
The Court stated that "(i]t is clcm· ... that 
the contract as a whole is suflicient to 
define the Jllll'tics' iment that [the indem· 
nitot·] indemnify [the lndem nitcc] lor the 
consequences of [the indemnitee's] own 
negligence." !d. 

1\s the indemnll1cntion provtston meets the 
fair, not icc requ iremcnts, the Court finds as a matter 
of law that RBT did contractually agree to indcm· 
nify Kiewit for Kiewit's own negligence as long as 
Kiewit's negligence was not the sole cause fo1· the 
claims Ol' liability. XL Specialty, in its pleadings, 
cites to the negligence of both RBT nnd Kiewit in 
the explosion. Therefore, the Cotn1 11nds that, In 
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this irfsttincc, RBT was contractually obligated to 
indcmnif)' Kiewit for the claims resulting from the 
explosion through the valid and enforceable indem­
nillcntion provision. 

2) Does tlte XL policy provide coverage for the in­
clemn/(1' aweement? 

[5] As the Court finds thnt RBT was contractu· 
ally obligf1ted to indemnify Kiewit for the claims 
resulting from the explosion through the valid and 
enforceable inde111nitication provision, it must now 
consider whether the XL policy provides covemge 
for such indemnity agreement. After an analysis of 
the ](lnguage of the XL policy and the Atlantic 
policy, the Comi tinds that the XL policy docs 
provide coverage for the indemnity agreement. 

The Co.ntmctor's Endorsement of the XL poHcy 
states: 

It i~ agreed that the insurance afforded by this 
policy docs not apply: I )To any liability for per­
sonal injury or property damage arising out of li­
ability assumed by the Insured under any contract 
or agreement.... Unless insurance thereof is 
provided by a policy listed in the underlying in­
surance schedule, and then only for such cover­
age as is afforded by the policy. 

Thus, the XL policy has an exclusion for liabil· 
iW nssumed under any contract Ol' *676 agreement, 
but it also has atl exception to that exclusion if cov­
erage for such liability is afforded under the under• 
lying general liability policy. The general liability 
policy that RBT procured with Atlantic lnsmance 
Company, in which Kiewit is protected as an Addi­
tional Insured, is listed in the XL policy's Endorse~ 
mcnt No .. :?., Schedule of Underlying Insurances. If 
the Atlantic policy, the underlying gcneml liability 
poli(;y, provides coverage for liability nssumecl by 
R BT under any contract or agreement, then the XL 
policy also provides coverage for such liability. 

[6 J The question next becomes whether the At­
lantic policy provides coverage for the valid and 
enforceable indemnification provision assumed by 
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RBT under its subcontract with Kiewit. l11o At· 
!antic policy, in its Exclusions section, states: 

Thrs insmance does not apply to: ... b. 'Bodily in· 
jury' 01· 'property damage' for which the insured 
is obligated to pay damages by reason of the aS· 
sumption of liability in a contract or agreement. 
This exclusion does not apply to liability for 
damages .... 2) Assumed in a contract or agree· 
mont that is an 'insured contract', provided the 
'bodily injury' or 'pmpcrty damage' occurs sub­
sequent to the execution of the contract or· agree­
ment. 

After· review of this language, the more specific 
question is whether or not the RBT-Kiewit subcon­
tr·act was an ~<insured contract," as defined by the 
Atlantic policy. 

The Atlantic policy defines an "insured con· 
tract" as 

that part of nny other contr·act or ag1·eemcnt per­
taining to your business ,. under which you as­
sume the tort liability of another pat·ty to pay for 
'bodily Injury ' or 'property damage' to a thin! 
person or organization. Tort liability means a li· 
ability that would be imposed by law in the ab· 
sence of any contract m· ng•·eemcnt 

The Indemnification provision of the Kie­
wit..:RBT subcontract, in which RI3T promised to 
save Kiewit hm·mless ti·om all claims of liability, 
falls square.ly within the definition of insured con­
tract under the Atlantic policy. Thus, the Court 
finds that the Atlantic policy provides coverage for 
the liability referenced in the indemnity provision. 
As such, the Court nlso f1nds that the XL policy 
provides coverage for the indemnity provision. 

Thus, the Court grants Kiewit's motions for 
summary judgment for indemnity, denies XL Spc· 
cinlty's motion for summary judgment on the third· 
party claim, and ultimately declares judgment on 
the coverage issue to Kiewit. Fur·ther, because the 
Court has based its ultimate summary judgment of 
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coverage for Kiewit upon the indemnification is­
sues, the Court denies XL Specialty's and Kiewit's 
initial Motions for Summary Judgment (D.E.16, 43). 

Therefore, the Court declares that XL Specialty 
has a duty to defend and indemnifY Kiewit for all 
claims and allegations brought against it in the un­
derlying litigation. 

S.D.Tex.,2004. 
XL Specialty Ins. Co. v. Kiewit Offshore Service, 
Ltd. 
336 F.Supp.2d 673 

END OF DOCUMENT 
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H 
S11premc Colirl. Appellate Division, Fourth Depart· 

rncnt, New York. 
Richard HUNT, Plaintiff, 

v. 
CJMINELLI-COWPER CO., INC., ct al., Defend· 

ants. 
CiminclH~Cowpcr Co., Inc., Third--Party 

Plaintiff--Appellant, 
v. 

The Phoenix Insurance Company, Met·chnnts Mutu· 
allnsurancc Company, Third·-Pm'ly Defend· 

ants-Respondents, et nl., Thil·d~-Pnrty Defendant 

March 16, 20 !2. 

Bal'iq.(rouiHI: In personal injury action brought by 
~.:onstruction worh·r. clcrcndant construction man­
agt•r brought third party claims against contractors' 
commercial general liability (CGL) in5lii'CI'S. The 
Supreme Court. J:ric County, Frank A. Sedita, Jr., 
J., granted insurers summary judgment. Construc­
tion manager appealed. 

Holclings: The Supreme Court, Appellate Division, 
held that: 
(I) h1sm·er· of one contractor was required to 
demonstrate prejudice before disclaiming coverage 
on basis of late notice of claim, and 
(2) contract between project owner and other con­
tractor wns ''insured contract," within meaning of 
"Supplcm~ntary Payments'' section of other con­
tra~tor's policy. 

Reversed. 

West Headnotes 

llllllSUI'HllCl\ 2 t 7 <{);;w3 168 

217 Insurance 
217XXVII Claims and Settlement Practices 

2!7XXVII(B) Claim l'rocedw·es 
217XXVII{B)2 Notice and PrMf of Loss 

217k3166 Effect of Noncompliance 
with Requirements 

217k3l6H k. Prejudice to insurer. 
Most Cited Cases 

Provision of cmnmcrcinl general liability 
(CGL) policy requiring insurer to demonstrate pre· 
judice before disclaiming 011 bMis of late notice of 
clnim did not just apply to "Named Insured," but 
rather, applied to additional insured ns well: nl· 
though ndditim1ul insured endorsement contnined 
no pmvision requiring it to demonstrate prejudice 
in cmlet· to disclaim on bnsis of late notice, ncldi­
tlonnl insured enjoyed same protection as named in· 
sttred. 

1211nsurnncc 217 <€>;w2Hl0 

::! 17 Insurance 
217XV Coverage--in General 

2171<2096 Risks Covered and Exclusions 
217k21 00 k. Persons covered. Most Cited 

Cases 
In absence of unambiguous contractual lan­

gunge to the contrary, additional insured enjols 
same protection as named insured. 

IJIIIISIII"imce 217 ~1845(1) 

217 lnsurnnce 
217X Ill Contracts and Policies 

217Xlii(Ci) Rules of Construction 
217k 1838 Materials Related or Attached 

to Policies 
217k I 845 Margins or Backs of 

Policies; Endorsements 
217k I 84 5( I) k. In general. Most 

Cited Cases 

hiSUI'IlllCC217 ~1845(2} 

2171nsurance 
217X lH Contrncts and Policies 

217XJII(Cl) Rules of' Construction 
217k1838 Materials Related or Attached 

to Policies 
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217k 184 5 Margins or flacks of 
Policies: Endorsements 

217kl8·15(2) k. Connicts between 
polici~:.; 1111d cndorsem..:nts. \lost Cited Cases 

In coll\truing endorsement 10 insurance policy, 
cndors~ll1l'l\t and policy must be read together, and 
ll'mds ur pnli<:y remain in full force and cfToct ex­
cept ns altered by words or endorsement. 

j..Jjl11Slll'UUCC 217 t£;:::;;:;>2316 

217 Insurance 

ies 

217X VT! Coverage-·~··Liability Insmancc 
217XVII(B) Covemgc for Particulm· Liabilit· 

:2l7k2:316 k. Contmctually assumed linbil$ 
ities. Most Cited Cases 

Contract between owner of construction project 
and contrnctor, which required contractor to imlcm· 
1lify owner against personal it\iury clnims arising 
DUt u I' construction work, was ''ins11red contract," 
within meaning of ··suppkrncntary Payments" sec· 
tion nl· contractor's commercial gem~rul liability 
(CCI L) pnl icy 1·equ iring insurer to defend nn indem­
nit~c also named in ~uit ngninst insured if suit 
sought clnmages for which insured had nssumed Ji. 
nbility or indemnitee in contract or agreement that 
was un "insured contract." 

151 Jnsunmcc 217 (::;>I 729 

217 Insurance 
217 X Ill Contracts and Pol ieics 

217XIII(B) Formation 
::; l7k 1729 k. In general. Most Cited Cases 

Jnsllf'IHH'l! 217 ~1766 

217 Insurance 
217 X Ill Contracts and Policies 

217XIII(B) Formation 
217k 1766 k. Evidence. Most Cited Cases 

lnsnmnec 217 ~2119 

21.7 lnsurnnce 
217XV C()verage~in General 

217k2114 Evidence 
217k2119 k. Weight and sufficiency. 

Most Cited Cases 
A !though ccrt i ficate of insurance, by itself. 

docs not confer insurance coverage, it is evidence 
of carrier's intent to provide coverage. 

'"*782 T1·cvctt Cristo Salzer & Andolina P.C .. 
Rochester (Eric M. Dolan of Counsel), ibr 
Third .. ,Party Plnintiff··Appcllanl. 

LaZ!ll'c Potter & Gincovas LLP, New York City ( 
Yale Glazer of Counsel), for· 11lird-Party Delbnd· 
nnH~espondenl the Phoenix lnsmanee Company. 

Smith, Murphy & Schocppcl'le, LLP, Buffalo ( 
Frnnk Cl. Godson of Counsel), for Third~Party De· 
fendrmt-Rcspondcnt Merchants Mutual Insurance 
Company. 

PRESENT: CENTRA, J.P., FAHEY, 
PERADOTTO, CARNI, AND MARTOCHE, JJ. 

MEMORANDUM: 
* 1152 Third-party plainti l'f, Cim inelli-Cowpcr 

Co., Inc. (CimineUi), commenced this third-party 
action seeking a declaration that, **783 inter alia, 
third-patty defendants Travelers Property Casualty 
Company of America, .incorrectly sued as The 
Phoenix lnsut·nncc Company (Trnvelers), nnd Mel'· 
chants Mutunl Insurance Company (Merchants) arc 
obligated to defend and indemnify it in the underly· 
ing personal injury action. Plaintiff commenced the 
tJnderlying action seeking damages l()r irliurics he 
sustained when he slipped and fell while perform­
ing constmct ion work on pmpcrty owned by 
Jamestown Community* II 53 College (JCC). 
Ciminelli served as the construction manager on the 
project. There was no general contractor, and JCC: 
contracted directly with variou~ prime contractors, 
including David Ogiony Development Co., Inc. 
(Ogiony) and Pettit & Pettit, Inc. (Pettit) . 

.IC.C's contracts with Ogkmy and Peltit requIred 
the contmctors to indemnify JCC nnd Ciminelli 
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a~ain;;t claims for p~rsonal injury at·isin!,t from the 
construction work. The contracts also requit·ed 
Ogiony and Pettit to procure insurance coverage for 
claims arising out of their obi igations under the 
contrncts and to obtain endorsements to their gener­
al liability policies naming Ciminelli and .ICC as 
additional insureds on a primary basis. At the time 
of' plaintiff's accident, Ogiony was insured under a 
commercial gencml liability policy issued by Trav­
elers (her·eatter, Travelers policy), and Pettit was 
insured under n commercial insurance policy issued 
by Merchants (hereafter, Merchants policy). 

Travelers moved for summmy judgment dis­
missing the third-party complaint and any cross 
.claims against it and declaring that it had "no oblig­
ation to defetid, indemnify and/or rcimbm'sc 
[C.iminelli] or any other entity for any settlement 
payments made or defense costs incurred in the nn· 
derlying ... action." Travelers contended that it. had 
no obligation to provide coverage to Ciminclli be· 
cause Ciminclli litiled to notify It of the claim in a 
timely manner, in accordrmce with the terms of the 
Trnvelcr·s policy. Merchants also moved for sum­
rnnry judgment dismissing the third-party complaint 
against it and declaring that it was not obligated to 
defend or indemnify Ciminelli in the underlying ac­
tion. Merchants contended that its policy afforded 
no coverage to Ciminelli. 

We agree with Ciminclli that Supreme Court 
erred in gmnting the motions of Travelet·s and Mer· 
chants, dismissing the third-party complaint against 
them and deClaring that they had "110 obligation to 
defend, indemnify or reimburse [Ciminelli] for any 
settlement payrnems made or defense costs in­
curred" in the underlying action. We therefore re· 
verse the order and judgment insofar as appealed 
from, deny the motions of Travelers and Merchants, 
vacate the first through sixth decretal paragraphs 
and r~instat(:) the third-pany complaint against 
Travelers and rvterchnnts. "In determining a dispute 
ov~r insurance coverage, we !1rst look to the Inn· 
gungc or the policy" (Consolidated Edison Co. oj' 
N. l'. ''· Ails/ole Ins. Co .. 98 N.Y .2d 20R, 221, 746 

N.Y.S.2d 622, 774 N.E.2d 687). ''As with nny con­
tl'act, unambiguous pl'Ovisions of an insut·ancc con· 
tract must be given their plain and ordiru11·y mean.­
ing ... , and the interpretation of such provisions is a 
question *1154 of law for the court" (White v, Con­
tinemal Cas. Co .. 9 N.Y.3d 264, 267, R48 N.Y.S.2d 
603, 878 N.E,2d 1019; see l'igilant /m. Co. v. Bear 
Stearns Cos.. Inc., I 0 N. Y .3d 170, 177, 855 
N.Y.S.2d 45, 884 N.E.2d 1044). "If the terms of a 
policy are ambiguous, however, any ambiguity 
must be construed in favor of the insured and 
against the insurer" (White, 9 N.Y.3d at 267, 848 
N.Y.S.2d 603, 878 N.E.2d 1019; sea United States 
Fie/. & Guar. Co. v, Anmrmiata, 67 N.Y.2d 229, 
232, 501 N.Y,S.2d 790, 492 N.E.2d 1206; **784 
Breed v. litsurance Co. of N. Am., 46 N.Y.2cl 351, 
353, 413 N.Y.S.2d 352, 385 N.E.2d 1280, rem·g. 
denied 46 N.Y.2d 940, 415 N.Y.S.2d 1027, 388 
N.E.2d 372). 

With respect to the motion of Traveler's, we 
note that the Trnvelers policy states that its terms 
"can be amended or waived only by endorsement 
issued by [Tmvelers] ns port of this policy.'' The 
"Commercial General Liability-·Contractors Cover· 
age Form" provides that, "[t]hroughout this policy 
[,] the words 'you' and 'your' refer to the Named 
Insured shown in the Declarations, and any other 
person or organization quai(/Ying as a Named In­
sured under this policy " (emphasis added). With 
respect to notice of claims, the policy provides that 
the insured must notify Travelers "as soon as prac­
ticable of an 'occurrence' or an offense which may 
result in a claim." ·n1c policy further provides that 
Travelers "will not deny coverage based solely on 
your delay in reporting an 'occurrence' or ortense 
unless we nrc prejudiced by your delay." 

[I ][2][3] Travelers contends that the policy 
provision requiring it to demonstrate prejudice be· 
fore disclaiming on the basis of late notice applies 
only to Ogiony as the "Named Insured." We reject 
that contention. It is undisputed that Ciminelli qual· 
ilies as an additional insured under the Travelers 
policy. The term additional insured "is a recognized 
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term in insurance contracts, and the well-un­
derstoml mem1lng or the tcl'm is nn entity tmjoying 
the sama protection us the named insured" (Kassis 
v, Ohio Cas. Ins. Co., 12 N.YJd 595, 599-600, 885 
N. Y .S.2d 2<11, 913 N.E.2d 933 [internal quotation 
marks omitted]; see Packer Iron Works (/lN. V. v. 
Trm·e/er's l11s. Co., 99 N.Y.2d 391. 393, 756 
N.Y.S.2d 822. 786 N.L::.2d 863; Dovid Christa Con­
srr .. luc. 1' . .tm,•ricun /lome ..tssur. Co .. 50 i\.D.Jd 
11.\{l. I L\8. X?) ~ys.:.d 409. lv. denied 12 
;-..;.YJd 71.\. 200() WI. ICl20:191). Thus," (iJn the 
uhsenc'(' nl ttlllllllhig,uous con/rac/1/a/ language 10 
1/w conlntJT. an additional insured 'enjoy [s] the 
same pr·otection rrs the nnmed insured' " (Willia111 
F!nyd Sdwnl Oisl. \'. Maxner. 68 i\.D.Jd 982, 986, 
892 N.Y.S.2d 115 [emphasis added] ), It is well 
settled that, "in construing an endorsement to un in· 
surm1cc policy, the endorsement and the policy 
must be read together, (/lid tha wo.N/.1· cij' the policy 
remain tn jitll jbrce and ejJecJ except as altered by 
the words of the endorsenumt " (County oj 
Columbia v. Continental Ins. Co., 83 N.Y.2d 618, 
628, 612 N.V.S.2d ~'145, 634 N.E.2d 946 [emphasis 
nddcdl ). Here, the additional insmed endorsement 
modified the coverage provided under the 
"Commercial * 1155 General Linbility··~Contrnetors 
Ctw~:rngc Pan." Specifically. the endorsement 
prll\ idcd thai the sc·ction identif)·ing who is un in· 
>ur-..·d llfllkr th\.' polit.:y "is nmcr1<1\.'d to include any 
pt:Nlll or orgnnizmion you arc required to include 
as an additional insmcd 011 this policy by a written 
contract or wrillen agreement in erfect during this 
policy period and executed prior to the occurrence 
of' any loss." A I though Travelers correctly notes 
that the endorsement contains no provision requir· 
ing it to demonstrate pl'ejudice in order to disclaim 
on tho basis ol~ lute notice, we note that the endorse­
ment likewise does not specificnlly eliminate the 
pt·ejuclice requirement set forth in the policy (see 
William FlrJI'd S'dwol Dfst., 68 A.DJd al 987, 892 
N.Y.S.2d 1.15: see also Continental Ins. Co .. 83 
N.Y.2d l1l <i28. 612 N.V.S.2d 345, 63<1 N.E.2d 9'1<i). 
Thus. at il minimum, the policy creates an ambigu­
it>. which must be resolved agninst Travelers as the 
insurer (St'L' !.Jd !3l'ffo \'. Uenerol Ace. Ins. Co. <?/ 

Am .. 185 A.D.2d 691, 692, 585 N.Y.S.2d 918: see 
general~v 13reecl. 46 N.V.2d nt 353, •113 N.Y.S.2d 
352, 385 N.E.2d 1280; Tomeo Paiming & Comr., 
Inc. v. 1hmscomimmtal Ins. Co., 21 i\.D.Jd 950, 
951, 801 N.Y.S.2d 819) and, here, ·rrnvelers failed 
to nllegC\ or establish **785 that it wns prejudiced 
by Ciminclli's late notice of the claim. 

f4] With respect to Mcrchonts' motion, Mer· 
chants correctly notes that the policy II issued to 
Pettit does not contain an additional insured en· 
dorscment. The "Coverages" section of the 
"Commercial General Liability Coverage Form," 
however, contnins a "Supplementary Payments" 
section, which states thnt. "[ill' [Merchants] de­
l'end[s 1 an Insured against a 'suit' and an indemnit· 
ee of the insured is also named as u party to the 
'suit[,l' [Merchnnts) will defend the indemnitee" in 
the event lhnt certain condilkms nrc met. Those 
cpndHions include !hat "[t]he 'suit' ngninst the in· 
demnitee dnmnges for which the insured has 
assumed the liability of th~ indemnitee in a contract 
or ~lgreement thnt Is an 'Insured contract' "; "[the] 
insllt'nnce applies to such liability assumed by the 
insured"; nnd "[t]he ob!igntitm to defend, or the 
cost of the defense of, that indemnitee, has also 
been assumed by the insured in the same 'insured 
contract ... .' " The Merchants pnlicy defines " 
·insured contrnct' " in r·elcvant part ns "[t]hat pnrt 
of any other contract or agreement pertaining to 
[the insured's] business (including an indemnillcn­
tion of a municipality in connection with work per­
formed f'or n municipality) under which [the in­
sured] as1mrnc[s] the tort linbility of another party 
to pay for 'bodily injury' or 'pmperty damage' to n 
thh·d person or orgnnizntion. Tort linbility means a 
liability tlmt would be imposed by law in the ab­
sence of any contt·act ot· agt·eement.n 

[5] We agree with Ciminelli that the contract 
between .ICC and "'1156 Pettit, Merchants' insured, 
constitutes an "insured eontrnct." Specifically, the 
contract provides that, "[tlo the fullest e..xtent per­
mitted by law. [Pettit] shall indemnify And hold 
harmless [JCC and its agents] ... from and against 
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claims. damages. losses and expenses, including but 
not limited to attorneys' fees, arising out of or res· 
lJ lt.ing from perfonnance or the [w)nrk, provided 
that such claim, damage, loss m· expense is uttribut· 
able to bodily injury .... " Although Merchants con­
tends that Ciminelli failed to comply with one or 
more of the conditions set f<.mh in the 
"Supplementmy Pnyments" section of the Mer· 
chants policy, Ciminelli's compliance with those 
conditions is n question or fnct that precludes sum­
mnry judgment. We further note that the record 
contains n certificate or liability insmancc issued to 
Cim incll i. pursuant to which C iminelli is nn 
"[a]dditional [iJnsurcd[ j on a prirnur[y] basis" un­
dL:t' tilL' tvkrchants policy issued to Pettit. A !though 
"[i It is well cstablishl.'d that a ccrtincntc of insur· 
;me~.·. by itself'. docs not confer insurance cover· 
age." sut:h a ccrtilkatc is " 'evidence of u carrier's 
intent to provide coverage' " ( .'ie'l'f.mson Envtl. 
Sen·s., fnc. \'. Sirius Am. Ins. Co., 74 A.D.3d 1751. 
1753,902 N.Y.S.2d 279). 

It is hereby ORDERED that the order and judg· 
ment insofi:u· as a])penled rrom is ummimously re~ 
versed on the law without costs, the motions of 
third-party defendants Travelers Property Casualty 
Company or America, incorrectly sued us The 
Phoenix lnsunmcc Company, nnd Merchants Mutu· 
nl Insurance Company nrc denied, the fir·st through 
si:-:th decretal pnragrnphs arc vacated and the third­
pan:- .;:ornplaint against those third-party defendants 
i!; reinstated. 

N.YAD. •1 Dcpt.,2012. 
Hunt v. Cimin~lli·Cowpcr Co .. Inc. 
93 A.D.3d 1152, 939 N.Y.S.2d 7RI, 2012 N.Y. Slip 
Op. 01883 

END OF l.)OCUMENT 
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West law. 

•157 F .3d 368 
(Cite ns: 457 F.3d 368) 

United States Court of Appeals, 
Fourth Circuit. 

COWAN SYSTEMS, INCORPORATED, 
l'lninti('f'. Appellee, 

v. 
HARIYYSVILLE MUTUAL INSURANCE COM­

PANY, Dcfcndant-i\ppcllant. 

No. 05···2253. 
Argued May 23, 2006. 
Decided Aug. 8, 2006. 

Brtcl!grmmcl: lnsmcd brought action against com· 
mercia! gcneml liability (CGL) insunw, alleging 
that insurer breached its duty to defend insured in 
an action asserted against insured for indemnity 
arising fi·om a personal injury claim. The United 
States District Court fnr the District of iv1nryland, 
Cntht:rln~ C. nlakc. J .. 2005 WL 2·153002. granted 
S\lllllllary judgment in f'avur or insured. Insurer ap· 
p<:;ilcd. 

lloldinl!,s: Tile Cnun of 1\ppeals. Nicm.:yer. Circuit 
.ludu~·. held that: 
( IJ ·insur~d's employee who brought personal injury 
aclion qualified as a "third person or organization," 
for purpose or contractual liability clmtsc of COL 
policy; 
(2) workers' compensation exclusion did not bar 
coverage; 
(3) emJ)Inyer's liability exclusion did not bar cover­
age; and 
(4) automobile exclusion did not bnr coverage. 

Af'linncd. 

West lle<Jdnotcs 

llllnsurauce 217 €;:::;:>2911 

217 I nsumncc 
117XXIII Duty to Dd'end 

217k29 II k. In General: Nature and Source 
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of Duty. Most Cited Cnses 

Insurance 217 ~2913 

217 Insurance 
217XXIII Duty to Defend 

217k2912 Dctenninnticm of Duty 
217k2913 k. In General; Standard. Most 

Cited Cases 
Under Maryland lnw, an insurer's duty to de­

fend is n contractual duty arising out of the terms of 
a liabillly insurance policy, and is broader than the 
duty to indemnify. 

121 hlSUI'OllCO l17 ~2913 

217 lnsmnncc 
217XX111 Duty to Defend 

217k2912 Det,\rmination of Duty 
2171\291 3 k. In Gcncrnl: Standard. Most 

Ciled Cnses 
Under Mnrylnnd law, whereas the insurer's 

duty to indemniry only attaches upon liability, the 
insurer has a duty to defend its insured for all 
claims that arc potentially covered under the policy . 

IJ]ltlSlll'flllCC 217 ~2913 

217 Insurance 
217XXIII Duty to Defend 

217k29 I 2 Determination of Duty 
2171<2913 k. In General: Standard. Most 

Cited Cases 

Insunmcc217 ~2914 

217lnsmunee 
217XXIIJ Duty to Defend 

217k2912 Determination of Duty 
217k2914 k. Pleadings. Most Cited Cases 

Under Maryland law, to establish whether an 
insurer hns a duty to defend its insured, n two·pnrt 
inquiry is undertaken, asking:( I) what the coverage 
is and what the defenses under the terms and re­
quirements of' the insunmcc policy arc, and (2) 

I() 20 II Thomson Reuters. No Claim to Orig. US Clov. Works. 
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whether the allegations in the underlying tort action 
potentially bring the tort claim within the policy's 
covorttge, 

Hllnsnnmce217 ~2915 

217 Insurance 
217XXIII Duty to Defend 

217k20 12 Determination of Duty 
2171\211 I 5 k tvlaners Beyond Pleadings. 

~lo-,t Cited CusL~S 
Under Mnrylnncl lnw, in deciding whether to 

defend, nn insurer mny only rely on the language of 
the policy nnd the facts alleged in the complaint, 
nnd not on outside evidence, ns that would risk de· 
cidi11g the question on litcts not advanced in the un­
derlying action. 

f5Ilnsm·lmcc 217 ~2.913 

217 Insurance 
2l7XXI!I Duty to Defend 

217k2912 Determination of Duty 
2J"ik29 13 k. In General·, Smnclard. Most 

Cit~d Case> 
llmkr 1\laryi<HHI law. for purpose of detcrmin· 

in\.! insun·r's dutv l<l defend. atlv doubts about the 
pt;·tl'nli<ility ,1r c;J,·.:ra,;~· must b~ resolved in fnvor 
of til\.' insurc~d. 

1611nsuratH'l~ 217 <\!):;;::;2271l(8) 

217 Insurance 
217X VII Covemge·-Linbility Insurance 

217XVli(A) In General 
217k2273 Risks and Losses 

217k2278 Common J;xclusions 
2171<2278(8) k. Contractually As­

sumed l.inbilltics. Most Cited Cases 
Undct· Maryland law, injured employee of in­

sllrcd, who slipped and fell on premises owned by 
third pfll'ty, qualified ns a "third person or organiza­
tion." for pttrposc of contrnctual liability clause of 
l:omm.:rcial general I iabil ity ( CGL) insurnnce 
ptllic)·, which provided that till) policy covered in· 
sum! insof\n· as the insured assumed the tort liabil-
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ity of another party to pay for· bodily injury or prop· 
erty damage to u third person or organiznticm; in~ 
sured contracted with third-pnrty owner to indemni­
fy the third pm·ty fot' tor·ts arising out of the tmns· 
portntion operations conducted by insured, and the 
third-party owner brought indemnification action 
against insmcd, seeking to shift its own tort liability 
ror insmecl employee's personal injury action to in­
sured. 

171 lnsu nmcc 217 ~2278( 12) 

217 Insurance 
217X VI I Covernge-""Liability lnsunmcc 

2l7XVII(/\) In General 
217k22 73 Risks nnd Losses 

'217k227S Common Exclusions 
2l7k2278(12) k. Workers' Com· 

pcnsation. Most Cited Cases 
Under M~ll')'lnnd law, workers' compensation 

exclusion in commet'cial general liability (CGL) 
policy, bnrring covcntgc l'or nny obligalion of the 
insured under a workers' compensation law or any 
similar law, did not preclude coverage for insured, 
in action brought by third pnrty, seeking indemnl· 
llcation from insured pmsuanl w indemnification 
agreement. in personal injury action brought against 
third party by insured's employee. 

1811nsurnncc 217 ~227/l(ll) 

217 Insurance 
217X VII Coven1ge"'·~Liability Insurance 

217XVII(A) In Gencrnl 
217k2273 Risks and Losses 

217k:~278 Comrmm Exclusions 
2171<2278( I I) k, Employment Re· 

lated Exclusions. Most Cited Cases 
Under Maryland law, employer's liability ex· 

elusion in comt1Hll'cinl general liability (CGL) 
policy, barring coverage for bodily injury to in­
sured's employee arising out of employment, rc· 
gardless of any obligation by insmcd to share dam­
ages with or repny someone else required to pay 
damages, did not preclude covemgc fbr insured, in 
action brought by third party, seeking indemnificu-
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tion f'rom insured pmsunnt to indemnification 
agreement, in personal injury ilction brought nguinsl 
third party by insured's employee~ the employer's li· 
ability exclusion contained an exception ror con· 
tracts, undet· which the insmcd assumed the tort li· 
ability of another party to pay for bodily injury Ot' 

property damage, and the indemnification agree· 
ment between insured and third party quu!ilied us 
such a contract 

19Jinsurnncc 217 ~2278(lJ) 

217 lnsumn~.:e 
:: \7 X VII Coverage ---Liability lnsurancl! 

~17\VIItJ\) lnCh:ncral 
217k2273 Risks and Losses 

217k2278 Common Exclusions 
217k2278(\3) k. Vehicles nnd Rc­

luted Equipment. Most Cited Cases 
Undet· Maryland law, automobile exclusion in 

commercial genom! liability (CGL) policy, barring 
covernge fbr bodily injury or property dumage 
arising out of the owi1ersl1ip, maintenance, or use of 
any nutomobile owned or operated by insured, did 
not preClude coverage, in nction brought by third 
party, socking indemnification from inBured pmsu· 
ant to indemnification agreement. in personal injury 
action brought <1gaimt third party by insured's truck 
driver t•mplo~·ee, arising from injuries thot employ· 
c'~ sustnint:d when ht: slipped and fell on premises 
owned b>· thirct pnrty: pcrsonnl injury clnirn did not 
assct·t that c·mploy~e was injm~d wh~n entering his 
truck or thilt the injury otherwise arose out or em· 
pio> C\''s USC of the truck. 

*370 ARGUED: William Cnrlos Parler, Jr .• Parler 
& Wobber, Towson, Maryland, for Appellant. Dav­
id A. Skombn, Frnnklin & Prokopik, Baltimore, 
Mm')'lnnd, for Appellee. ON BRlEF: Denise E. 
Mobley, Parler & Wobber, Towson, Maryland, for 
Appellant. Shannon 0. Colvin, Fl'llnklin & 
Pl'okopik, Baltimore, Mm·yland, for Appellee. 

Before WILKINSON nnd NIEMEYER, Circuit 
Judges. nnd FLOYD, United States Dist!'ict Judge 
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for the District ol' South Carolina, sitting by dcsig· 
nation. 

Amnned by published opinion. Judge NIEMEYER 
wrote the opinion, in which Judge WILKINSON 
and Judge FLOYD joined. 

NIEMEYER, Circuit Judge. 
In this insurnnce coverage case, we hold that 

Harleysville Mutual Insurance Company had a con­
tractual duty to provide Cowan Systems, Inc. with a 
defense in an action commenced against Cowan by 
Linens N Things, Inc., who, facing a claim for 
premises linbtlity, sought indemnity from Cowan 
based on nn indemnification provision in a com· 
mercia\ contract between thorn. 

Gcrm~e Shaffer, a tractor-trailer driver for 
Cownn, \vas injur·ed while he wns delivering UTI 

empty I.Ancns N 'l'hings trailer to n mud lot lensed 
by Linent N Things, A ftcr disconnecting the empty 
tmiler, Shaffer slipped and fell on icc in the mud 
lot, injuring his knee. Shnffct· filed !I personnl injury 
nction against Linens N Things alleging that Linens 
N Things hnd negligently failed to remove icc and 
snow from the mud lot. 

Relying on nn indemnity provision in its trnns­
portation contrnct with Cowan, Linens N Things 
filed n third-party complaint against Cownn to hnvc 
Cowan indemnifY Linens N Things for its premises 
linbility. 

When Cownn presented the suit papers to its 
insurer, Hnt'leysville, I-lfll•leysvillc denied eovcmge, 
claiming that it had no dllty to defend because of 
the limited scope of contractnnl coverage and vnri· 
ous exclusions in its policy. Cowan commt:mccd 
this nctiM for declaratory judgment. In gl'lmting 
Cnwan smnmm·y Judgment, the district court con­
chided thttt Linens N Things' claims against Cowan 
!'ell within the policy's scope of covernge and thnt 
the exclusions relied on by Harleysville WCI'e *371 
innpplicable. The court ordered l·larlcysvillc to rc· 
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imbursc• Coll'an for its attornevs fees. costs. and ex­
!1\.'llscs ( 'nH't/11 ;,:1'.1.. Inc. \'. f /urleys1·il1e .\//fl. Ins. 
c 'u .. 200:" WL 2863672 (D.iv!d.2005), 2005 U.S. 
Dist. LEXIS 22107, nt*35. 

For the reasons that follow. we affirm. 

I 
Cow1m, f.l lt'anspottntion company based in Bnl· 

timor<.l, Mluyhmcl, entered into a "Truckload Trans­
portation Agreement" with Linens N Things' 
Cl!f!on, New Jersey, orflce to provide transporta­
tion services for Linens N Things. George Shaffer 
wmked for Cowun as a shnnle driver, transporting 
Linrns N Things trailers from its depot to a mud lot 
i11 Clloucrstcr County, New Jersey, which Linens N 
Things l<:ascd from Erclner Brothers, Inc. for storing 
it> trailt:rs. 

On .January (), 200 I, nf'tcr "dropping" a trailer 
nl the mud lot, Shaffer .slipped and fell on icc, injur­
ing his knee. Shnffer commenced n personal injury 
action in the Superior Court of New Jersey in 
Glouccstcl' County against l ... inens N Things and 
Erdner Brothers, alleging that either or both were 
tl~g,ligem in failing "to provjde for snow and ice rc· 
movat•t at ihe mud lot. In the same action, Linens N 
1'hings filed n third·party cornplaint against Cownn, 
alleging thnt undel' the "Tt·uckload Transportation 
Agrcemcnl," Cclwnn had agn:!cd to indemnify Lin­
ens N Things 

from and against nil clnirns. actions, losses, dam­
ag~·s. c;-.;pcnscs, judgments. and costs (including 
attom~:y's rc~s and costs) resulting from or 
ill'isit\g out or dalllage or injury to persons 
(including <employees, agents. or subcontractors 
or Shipper) 01' pmperty, CH\lS~~d in whole or in 
part by !Cowan's] performance or nonperfbnn· 
nnce, including, but not limited to loading, hand· 
ling, transportntion, and un toad ing for delivery of 
uny shipment het•cutlder by [Cowan] or any of 
[Cowan's] directors, officers, employees, agents 
or subcontt·uctors in the pcrforrmmce of this 
Agreement. 
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Cowan forwarded the suit pnpers to Harlcys· 
ville, who had issued Cownn a Commercial General 
Liability ("COL") insurance policy, and requested 
that Harleysville provide Cowan with a defense 
against Linens N Things' third-party complnint. 
Harleysville refused to provide Cowan with a de­
fense, citing to limitations of coverage and to mul· 
tiple policy exclusions relating to contract liability, 
bodily injury suffered by the insured's employee, 
and bodily injmy nrising from the use or any auto 
owned by the insured. Harleysville concluded, 
"[w]e will not be able to provide for your defense 
or indemnif1cation !()!' the ·rhlrd-Pmty Complaint 
filed in this matter." Cowan defended itself in the 
underlying action !11 its own expense nnd obtained a 
summary judgment in its favor. 

Cowan commenced this action against Harleys­
ville, seeking a declaratory judgment that Harleys­
ville breached its duty to defend Cowun in the ac· 
tion commenced against it by Linens N Things. 
Harleysville nted n motion for summary judgment, 
claiming that it pmperly denied coverage to Cowan 
based on limitntions in its contractual coverage and 
exclusions for (I) workers' compensation, (2) em· 
ployer's liobility, and (3) "auto" liability. Cowan 
filed a cross-motion fm· summmy judgment, nr· 
guing to the contrary. 

The district court entered stmmtm·y judgment in 
11wnr of Cowan on November Jt1, 2005, holding 
thm Cowan's indemnif1cntion agreement wns nn in· 
surcd contract and that none or the asserted exclu­
sions were applicablu. It concluded therefore that 
Hnrleysville hnd n duty to defend Cowan in the un· 
derlying litigation. Th(~ court ordered llarlcysvillc 
to reimburse ~<372 Cowan f'or all of' its costs nnd ex· 
pcnses, including attorneys f'ecs, in defending the 
underlying litlgntion, as well as its attorneys fees in 
prosecuting this declnmtory judgment action, as 
provided by Maryland lnw. From the district court's 
judgment, Harleysville nlcd this appeal. 

II 
[ 1][2] Under Mmyland law, which the pnrlies 

ngree is controlling, the insurer's duty to defend is a 
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"contractual duty arising out of the ten1lS of n linb· 
ility insurance policy" and is "broader than the duty 
to indemnify." Ut:. 1'. Stale Fm·m Fire & Cas. Co., 
.Wi ivld. 217, 695 t\.2d 566, 569 (I<JCJ7). Whereas 
the insurer's duty to indemnil)' only nttnches upon 
liability, "[aln insunmcc company has n duty to de· 
rend its insured for all claims that nrc pote/1/ial/y 
~overed under the policy." Wulk ,._ 1/ar(/im./ Cas. 
/m. Co .. 382 1\·ld. I. 852 A.2d Q8, 106 (200•1) 
(emphasis acklcd); BroiW\\'11 1·. 7i'clll.\'ctmerica Ins. 
Co.. 276 Mel. 396, 347 A.2d 842, 850 ( 1975) 
("Even if a tort plnintiff does not allege !itcts which 
clearly bl'\ng the claim within or without the policy 
coverage, the insurer must still defend if there is a 
potentiality that the claim could be covered by the 
policy"). 

[3][4][5] To establish whether an insunmce 
company has n duty to defend its insured. n two· 
part inquiry is undertaken, asking: 

(I) what is Ill\! coverage and what nrc the de· 
f'cnses under tile terms nne! requirements of the 
insurance policy? [and] (2) do the nllcgntions in 
the [underlying] tort action potentially bring the 
ton claim within the policJ"s coverage? 

Momgcmlel")' Coumy Bd. of Educ. v. Nomce 
Mann Ins. Co .. 383 Md. 527, 860 A.2d 909, 915 
(2004) (fin;t alteration in original) (quoting St. Paul 
P'ire & Marine Ins. v. Pryse.\·ki. 292 Mel. 187, 438 
A.2d 282, 285 (1981)). Before the decision in Aetna 
Casualty & SunHy Co. v. Cochran. 337 Md. 98, 651 
A.2d !!59 ( 1995), Maryland courts answered these 
two questions by applying the ''eight corners" rule. 
under which only the underlying complnint and the 
in~uranco pol icy could be consulted to clctcrm inc 
the potentiality of' cowragc. In Cnclln/11, however, 
thl' t'vlaryland Court or Appeals modified the rule to 
;lilow insureds to introduce extrinsic l'vidcnce for 
the purpose or demonstrating coverage. The court 
kept in place an asymmetrical prohibition on the 
usc of' extrinsic evidence by the insurt\r. Thus, in 
deciding whether to defend, an insurer mny only 
rely on the language nf the policy and the facts at~ 
leged in the complaint, and not on outside evidence, 
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as tlmt would risk deciding the question on facts not 
advanced in the underlying action. !d. a! 866. 
Moreover, any doubts about the potehtinlity <>f c<>v· 
emge must be resolved in favor of the insured. See 
Walk, 852 A.2d at I 06-07 ("If there is any doubt as 
to whether there is n duty to defend, it is resolved in 
favor or the insured"). 

The parties do not dispute that the COL 
policy's antnnntiVC insuring pl'Ovisions afford COY· 

crngc in specified circumstances for tmt Habili!y m!· 
smned in a contrnct. '!'he policy issued by Harlcys· 
ville to Cowan insures Cowan's contractual liability 
insofilr us Cowan 

nssume[d] the tort liability or aMther party to pay 
rm "bodily injw·y" or ''property damage" to a 
third person or orgunizlltion. Tort liability mcm\s 
a liability thnt would be imposed by law in the 
absence or any contrnct or agreement. 

The tort linbilit;• alleged in the underlying com· 
plaint flied by Shnfrcr ngainst Linens N Things was 
Linens N Things' negligence in failing to remove 
snow and ice from the *373 mud lot, and the con­
tract assuming this tort liability was the Truckload 
'l'nmsportation Agreement between Linens N 
Things and Cowan, in which Cowan ngreed to in· 
demnify Linens N Things l'ot all claims "resulting 
li·om or arising out of" injury m persons "caused in 
whole or in part by [Cowan's] perfomumce of the 
trnnsportation agreement." 

Even though Hnl'leysville agrees that the CGL, 
policy pt·ovides Cownn coverage lor certain tort li­
ability that Cownn assumed by contract, it argues 
that the contracmal cove!'Hgc does not insure Cow­
an's indemniflcntion <>f liability to an employert of 
Cownn. In addition, Hnrlcysville contends thnt 
tllrce policy exclusions apply to deny Cownn cover­
age in this case: (I) the workers' compensation ex· 
elusion; (2) the employer's liability exclusion; and 
(3) tim auto exclusion. We address Harleysville's 
points seriatim. 

Ill 
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[<lJ First, Harleysville contends thnl its policy's 
conlmctunl coverage docs not extend to Co\vnn's 
agraenumt to indemnify Lhlcns N Things because 
Linens N Things' liability arose fi·om the claim of 
SlHtffcr, who was Cowan's Clllployee nnd thet·eforc 
not a '"third person or organization" whose claim 
was covered by the contractual coverngc provision. 
Wt: conclude. '!wwcvcr, th<1! Harleysville's contcn· 
titln rests on n misconstruction of who a "third per­
sun" is. 

Uncicr· the Truckload Trnnsportat ion t\grcement 
between Cowan and Linens N Things, Cowan 
agreed to indemnify Linens N Things !'or torts 
arising out of the transportation operntions conduc­
ted by Cowan. Thus, Cowtm, us the insu!'cd, ns· 
sumcd the tort liability ti:f "anothct' ptll1y," i.e. Lin· 
ens N Things. In this ease, LineM N Things' liubil· 
ity was based on n breach of its duty to Shaffer, 
who wus a "third person." Shaffer was not its em· 
ployec and so was u "third person" with respect to 
it. Moreover, Shaffer was not n party to the Truck­
lo<HI Transportation t\grecmcnt nnd therefore was 
also a ''third person" with rcsp~,;•ct to the contmctual 
indemnification in that agreement. f3ecuuse Cowan 
ll'<ls assuming Linens N Things' tort liability to 
Shill'f'~r nnd because ShafTer was a "third person" 
with rr.!spcct to Linens N Things, the conditions of 
contractual coverage were sntist1ed. Stated other· 
wise in the language of the contmctunl coverage, 
Shaffer was a third person with respect to LinellS N 
'11lings, which faced tort liability arising fi·om Shaf-

pcrsonal injury suit. In b1·inging its third-party 
eon\pl!dn!, Linens N Things sought to shift Its own 
tort liability (created by a thh·d. person) to Cowan 
under the indemnity pmvisions of their "Trucklond 
Transportation t\greement." This is just the circum­
stance under which the contractual coverage 
provides insurance to Cowan. 

IV 
[7J I Jat'lcysvilk 11\:Xt contends that the policy's 

\lllrk~rs' compensation t:xcltrsion npplies to deny 
co\·erage in this case bccnust: Shn!Tcr wns nn cm­
plo>·cc who rt·ceivcd workers' compensation by 
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l'ensotl of' his employment with Cowan. The CGL 
policy excludos coverage !'or "[a]ny obligmion of 
the insmcd [Cownnl under a workers' comper\sn­
tion, disability benefits, or unemployment com· 
pensation lnw or any similar law." Harleysville 
contends that this pro.vision applies to bar coverage, 
n!asoning that "Shaffer's compensation !i·om Cow­
an rein ted to an on-the-job injury, as contemplated 
by the policy, [and] is limited to that which he 
would receive vis-it-vis the State's statutory work· 
ers' compensation scheme." It argues thnt permit­
ting Shaffer tn recover through his employer's in­
SLII'llllce would ennblc him to obtain duplicative 
*374 l'ccovery----one !'l'om workers' compensmion 
and one Ji·orn Harleysville. 

This contention, however, ignores the ract that 
Cowan was not seeking coverage from Hnrlc)'svillc 
ror a "workers' compensation, disabilit>' benefits, or 
unemployment compensation" claim made ngninst 
it. Rather, it wns seeking coverage for n contrnctunl 
obligation in which it undertook to indemnif'y Lin­
ens N Things. t\nd L,incns N Things was not seek· 
ing to pass on to CQwan all)' workers' compensation 
llnbility. It was seeking indcmniOeation from Cow­
an for its premises liability. ln short, no obligation 
for workers' compensntion was involved directly or 
indirectly, and for tlmt reason, the exclusion is in­
npplicnble. 

v 
[8] Harleysville also contends that its policy's 

employer's. linbility exclusion !lpplles to deny Cow· 
am coverage. The CGL policy excludes covcrHgu for 
''bodily lnju1·y" to an employee that ''arisf:es] out of 
11ml in the course of employment by the imml'cd," 
and the exclusion applies ''(I) whether the insured 
may be linble ns an employer or in any other capa­
city; and (2) to nny obHg.ntion to shnrc damages 
with or repay someone else who mu~t pay damages 
because of the injury." Becnuse Shaffer was em­
ployed by Cowan at the time of his accident. Har· 
lcysvillc contends that this exclusion applies. 

This argument might be persunsivc but for the 
1l1ct that the employer's liability exclusion contains 
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an exception for "insmed contt·acts." Tht11 <lXCcp· 
tion states that the employer's linbility "exclusion 
does not apply 1.0 liability assumed by tim insured 
under an i insured contract.' " .,lmm!'ed contmct" is 
defined in the policy as 

[t]hat pnrl of any other contract or agreement per· 
taining to your business ... under which you as­
sume the tort liability of another party to pay for 
"bodily injury" or "propert>' dmnngc" to a third 
person or organization. Tort liability means a li· 
ability that would be imposed by law in the ab· 
scncc of nny contract or agreement. 

Given this exception, if an employer enters an 
agreement to insure another party for its tort liabil· 
ity, then the employer's linbility exclusion. which 
exem.pts covet'agc of lmdil)' injUty to 1111 employee 
arising from nctiom; undertaken during tile course 
Of t;!mployment, is rendered imrpplicnble. ScJe Rivi­
era Beach Volunteer Fire Co. v. FtrMfty &. Cas; 
Co. q( New Vorl<, 388 F.Snpp. 1114, 1125 
(D.Md. I 975) (holding that "where courts have 
found implied contractual obligations of indemni­
fication between the third party and the employer, 
,,5 disrinf!.uished ti·mn mere rorr liahilif\·. thcv have 
n:qu ired 'the it1Slircr to defend the em6loycr ·in the 
third-party action" (quoting Kipko \'. Chicago & 
Xurrilli'Vsle/'11 N.y.. 289 F.Supp. 750, 75() 
( D.M inn.l968))). 

As we have already noted, Cowan's indemnific­
ation agreement with Linens N Things is an 
"insured contract," and by this indemnillcation 
agreement, Cowan assumed the "tort l!abilily of an· 
other party [Linens N Things] t.o pay f{)r 'bodily in· 
jury' ... to a third person [Shaffer]." 

VI 
[9) Finally, Harleysville contends thnt the COL 

policy's "auto" exclusion applies to deny Cowan 
covcntge. The CCiL. policy excludes (:overage for: 

"f.lodil~ injury" or "property damage" nri.sing out 
ul· the U11'110.:rship, maintenance, use or entrust· 
ITlCIH to others oi' any aircrall, "iltttn," or WntCr· 
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emf! owned or opet·ated by or rented <W loaned to 
any insured. Use includes open1tion and "loading 
ot· unloading." 

Harleysville argues thnt this exclusion applies 
to Shaffm·'s claims because (I) Shaffer*375 was in­
jured ns he was a!lempting to get bnck into his 
truck, and (2) "but for the use of the auwmobile 
(i.e. the tmck] in the couJ'sc of his employment, 
Shaffer would not have been at the mud lot where 
he sustained his injuries, irrespective of the theory 
upon which liability rests." 

First, we note thul Harleysville's argument is 
based on the assumption that Shaffer was injured as 
he was attempting to get into his truck. That fact, 
however, is not alleged in the underlying complainL 
The complaint 111erely states that on January 9, 
when Shaffer was working for Cowan, delivering 
an empty tmiler to the mud lot, he "slipped nne! !ell. 
suffering injuries." As rm· the cnuse of the slip and 
fall, Shaffer alleged that 

The defendants failed to properly maintain its 
[siel site; failed to properly supervise its [sic! 
site; failed to comply with ordinary and custom­
ary safety procedures; carelessly and negligently 
failed to provide for snow and ice remov[d, creat· 
ing an unsafe condition; failed to provide any 
guards, light or other device to warn of the unsafe 
conditions; and brunched other duties as shall be· 
come known in the f\ttmc. 

These allegations state a straightforward claim 
for premises liability, charging Linens N Things (as 
well ns Erdner Brothers) with the negligent failure 
Ill maintain the mud lot in a safe condition. 

In arguing that Shaffer was injured us he was 
entering his tmck, Harleysville nms nfoul o!' the 
Maryland rule which prohibits the insurer from in­
troducing extrinsic evidence to determine the pn­
t,~ntiality of coverage. S'ee Cochran. 651 A.2d at 
S61: ,\!oll/gmnel:\' County. RoO A.2cl at 915. Look· 
ing at only the allegations or the underlying com· 
plaint and comparing them to the policy or insur-
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ance, there is no basis from which to conclude that 
this accident arose out of the use of an "auto." 

Even if extrinsic evidence concerning the cir­
cumstances of Shaffer's injuries are considered, the 
record demonstrates that Shaffer's tort suit did not 
<~arise out of the ... use" of an "auto." The record 
shows that Shaffer's injuries were caused by a slip 
and fall on the snow and ice that covered the mud 
lot, which occurred as he was attempting to get 
back into a truck. The presence of the truck, 
without more, was not a proximate cause of his in· 
juries; rather, if anything, his fall was caused by the 
condition of the mud lot and his Joss of footing on 
the mud lot. Harleysville has provided us with no 
authority to support a position that the mere pres­
ence of an automobile at the scene of a slip and fall 
constitutes "use of an auto" sufficient to trigger the 
auto exclusion. 

Harleysville's reliance on Northern Assuranct! 
Company of America v. EDP Floors, Inc., 311 Md. 
217, 533 A.2d 682 ( 1987), and Rubin.~ Contractors, 
Inc. v. Lumbermens Mutual Insurance Co., 821 
F.2d 671 (D.C.Cir.l987), is badly misplaced. Those 
cases stand for the proposition that "use" of an 
automobile may trigger the auto exclusion 
"regardless of whether the injury may also be said 
to have arisen out of other causes further back in 
the sequence of events." Northem Assurance, 533 
A.2d at 689. In Rubin.1· Contractors, the court held 
that the exclusion applied to injuries caused by an 
employee driving a company truck, despite the em­
ployer's claim that the accident resulted from negli­
gent entrustment rather than from the employee's 
"use" of an automobile. The court rejected the em­
ployer's position, holding that "[i]t seems an ex­
traordinary non sequitur to say that liability has not 
resulted from ownership or use of an automobile 
merely because the tort has a component separate 
from motor vehicle operation." 821 F.2d at 676. 
The Rubins court did not hold, however, what *376 
would be an equally extraordinary non sequitur, 
namely, that liability results-and the automobile 
exclusion applies-merely because there was an 
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automobile at the scene of the accident. As the dis­
trict court in this case correctly observed, 
"[h]olding that the operation of the automobile need 
not be the sole or proximate cause is not the same 
as saying an automobile need merely be present in 
order for the exclusion to apply." Cowan Sys., Inc. 
v. Hal'leysville Mutual Ins. Co., 2005 WL 2863672, 
2005 U.S. Dist. LEX IS 22197 at* 17. 

* * * 
The CGL policy provides coverage for tort li­

ability assumed by Cowan in a contract, and by fo­
cusing on the precise nature of the liability claimed 
in the underlying suit-i.e. the tort liability of Lin­
ens N Things and Cowan's contractual liability for 
indemnification of Linens N Things-{;overage vel 
non may be readily determined, as outlined above. 
The judgment of the district court is 

AFFIRMED. 

C.A.4 (Md.),2006. 
Cowan Systems, Inc. v. Harleysville Mut. Ins. Co. 
457 F.3d 368 

END OF DOCUMENT 
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