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.1. ][DE:'l'l'lTY O£~PETITI_ONER 

Petitioner Michael Clark is nn enrolled member of the 

Colville Confederated ·rribcs. and \Vas convicted of T'heft First 

l)egree in Okanogan County Superior Court. 

IJ. ClTATION TO COtJ RT .QJ' APPEA IALDECISJ!ON 

Division Ill issued its published opinion in this <:ase No. 

29508---7--111 on April 12 111 ,2012. A. copy of Division III's 

Opinion is attached at Appendix A. 

Ill. S'fATEMENT OF THE CA~m_. 

A. Factual Histol'y. 

Michael Clark is an enrolled member of the~ Colville 

Conf'ederated ·rribes. and is a t'esicknt of Ornak. Washington on 

the Colville Indian ReservDtion. The State charg,~d Michael 

Clark \Vith Burglary in the 2nd Dcgre.~e. Theft I st Degree. and 

Malicious Mischief in the 3rd Degree. CP 95. ·rhe charges 

stem from the October 13th. 2009 burglary of a railroad depot 

which sits on fee land. but is on the Reservation. RP 29-.30 The 

Omak police obtained a search warrant for Clark's trailer (which 

sits Qn trust land on the Reservation) from a District Court judge 

in Okanogan County. RP 27. The detective made no effort to 

obtain a search wanant from a judge from the Colville 



1 o. vOW\ Of t'1ppeal5 • Ul t-'age I Of~\:! 2012-05-11 18:47:24 (GMT) 15093561714 From: steve graham 

Con federated 'Tri bc:s. RP 2 8. The detective did not seek 

assistance from the tribal police either. RP 28. The detective is 

not cross -corn mi ssi oned as an officer w il:h the tribe. R l> 2 7. 

·r h e de t e c li v e t h c n s e r v c d t h e s e arc h w a rr an t o n ~~~ r . C I ark ' s 

home and found stolen iterns from t.he railroad burglary present 

in his home. RP 315. 

B. Proccdu1:nl History. 

Michael Clark filed a motion to suppress evidence on June 

3rd, 20 I 0, arguing that the police should have: obtained a 

warrant from the Colville Tribal Court to search his residence. 

CP 80-83. A hearing was held and testimony was taken from 

Detective Koplin (RP 17) and briefly from Michael Clark (RP 

42). The trial court denied the defe.ndant's motion to suppress. 

CP 48-50. 

Michael Clark also filed a pre-trial motion entitled 

"Defendant's Motion to Dismiss Case. or in the Alternati vc to 

Reconfigure .Jury Venire" on June 14th, 20 l 0. CP 73-79. 'fhis 

m o t i o n o b j e c t c d t o 1 h e fa c t t hat 0 k an o g a n C o u n t y C le r k i s s u e d 

summonses in a manner that were not compulsory for Native 

Americans living on trust land on the Colville Indian 

2 
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Reservation. The relief sought was that the court should order 

the county clerk to send the sumtrtonses to the Colville 'Tribal 

Court for issuance to tribal members living on the reservation. 

CP 77. This ll'lotion \Vas also deni~::d by the trial court. CP 46-

4 7. The judge ~xplaincd: "I sec friends of mine that l know arc 

native that appear on jury panels." RP 55. The Judge 

explained ••tht~rc are native people and tribal members who. 

serve on juries here all the time ... " RP 55. llowevcr. when the 

case proceeded to the jlll'y triaL the clerk's sumrnonses failed to 

yield a single Native American to the jury pool (H .. P 159). 

Okanogan County's population is 11% Native-American. CP 78-

79. At triaL Mr. Clark was acqui1ted of' Burglary and 

Malicious Mischief. but convicted ofTheft in th~ [;'irst Degree. 

RP455. 

IV. lSSUES PllESENTEit 

A. Does the Constitution require the Superior (~ourts of 

Washington to attempt to compulsorily summon Native 

Americans living on trust land on an Indian Reservation to 

appear for jury service when a legal! OJ' practical mechanism 

exists for the court to do so7 

3 
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B. Docs the Constitution require local police departments 

to obtain. or to attempt to obtain, a search '''arrant issued by a 

tribal court. prior to searching the home of a tribal member 

living on trust land on an Indian reservation? 

V. DISClJSSION 

A. Basis for· review under RAP 13.4. 

As described below. this matter concerns issues of 

constitutional significance and sub~.tant:ial state-wide public 

interest. thus qualifying for Supreme Court review under RAP 

13.4(b)(3) & (4). 

B. Jhe Constituti.on r·eguires the Superior Courts of 
)Vashingt.Q.!Ll!U.litempt to CO!!IJHrlsorily summon Na!iv~ 
Americans Jiving on trust land on an Indian n.eservati_Q..!!. 
to nppear_.f.Q.Ll~HY servic.~c wlum a l~gal or JHactical 
mechanism exi,!L~ for the court to do so:. 

T'he current syst,~m in Okanogan County docs not properly summon 

Native American:; living on tntst Ian~ to appear for jury service. Despite the 

l~1ct that Okanogan County covers considerable trust land, and one half of the 

Colville Reservation. most tribal members are not required to appt:ar. 

The trial court re·f'used the defense request that the Superior C:ourt of 

Okanogan issue the sum.monses in a manner so as to compel Native 

Amerieans l.iving on the reservution. The jury summonses of Okanogan 

4 
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County Superior Coun are a form of state court civil process. Under the case 

unenforceable on lm.iian Reservations. 92 Wn. 2d 236. 595 P.2d 939 (1979) 

(invalidating a state-court garnishmenr). ·'Traditionally, the courts have held 

that personal service or' process cannot be el'fected Yvhilc an Indinn is on the 

reservation." B~!I.Y.9f11.JJm.~'t Offices.y_.,_MqiQ!i'!, 1998 Mont. Dist. LEXIS 769 

(Mont. Disl. Ct. 1998) quoting 1973 Utah Lavv Review 206. Additionally. 

the punishments under RCW 2.36.170 for failing to report for jury duty do 

not apply to Indians on trust or allotted lands. 1 A ft:cr all, i I' a tribal member 

lives on trust land, walks out to his mailbox on trust JaneL opens the state 

court jury summons while standing on trust land. and rdurns to his home and 

throws the summons away. he cannot be prosecuted in state court because no 

act occurred on fee land. 

Indians are 11% of the county population according to the U.S. 

census. (CP 78-79). 'fhe exclusion ofthis body invalidates the whole 

process. Who comes to serve. und who does not come to serve. must be 

randoll). One case on point is Brady v. Fibre;bQ.IlELC~:!IQ., 71 Wn. App. 280. 

857 P.2d 1094 (1993). r~_yi~~Y:i deni~Q. 123 Wn.2d IOlR. 871 P.2d 599 (1994). 

I RCW 37.12.010 provides that the •· ... state or Washington hereby 
obligates and binds itself to assume criminal ... jurisdiction over 
Indians and Indian territory .... but such assumption ofjurisdiction 
shall not apply to Indians when on their trust lands or allotted lands 
within an established Indian reservation ... " 

5 
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In Brf!fb:, the court of appeals reversed a jury verdict lx~cause of procedural 

irregularities. When several jmors on the list did not appear. plaintiff's 

counsel asked why. and ;,the judge responded that they had never been called 

in.'' It:!. at 282. Other judges had excused the jmors. and the court or appeals 

reversed the verdict and explained: 

The procedures used here abridge the statutory mandate of 
random selection. It is undisputed that rhe initial panel of 
90 was mndo.mly selected. llmvcver, the randomness of 
the panel was destroyed vvhen il4 of Lhe 90 were eliminated 
by the process employed here. 

I.g. at 283. Likewise, in the case at bar. invalid summonses compromise the 

\Vhole process. Like the 14 missing jurors. in .11n\~b::. many Native jurors \Viii 

have "never been called in." Aside from the constitutional precepts violated. 

this clear statutory violation will mandate reversaL "When statutory jury 

selection procedures are materially violated. the claimant need not shcnv 

actual prejudice; rather, prejudice is presum.cd." I~!. at 283. 

The circumstances in the case at bat arc similar to the facts in the case 

oflgy)m:_y. LotdtiJ;ma, 419 U.S. 522 ( 1975). ln that easel l.ouisiana 's 

method or drmving jurors to court was found to be unconstitutional. 

Louisiana sumrnoned men to appear. but made wornetf;;; attendance optional 

or voluntary. The court in IQY:Jm v. L.oui~~.mJ.f! visited c:arlier cases and 

explained: 

A unanimous Court stated in SrniLh_y~fgxH:i. 311 U.S. 128, 130 
( 1940), that "[iJt iH part of the established tradition in the usc or 

6 
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juries as instruments of public Justice that the jury be a body 
truly representative of the community." ·ro exelude racial groups 
fl·om jury service was said to be "at ·war with our basic concepts 
of a democratic society and a represtmtati ve government." 

* *'" 
We accept the fait·-cross-section requirement as thndamentallo 
the jury trial guaranteed by the Sixilh Amendment and arc 
convinced that the requirement has solid foundation .. The 
purpose of a jury is to guard against the exercise o.f.' arbitrary 
power- to make available the commonsense judgment or the 
community as a hedge against the overzealous or mistaken 
prosecutm· and in preference to the professional o::· perhaps over
conditioned or biased response or a judge. ]2!!JlC:~\H .. Y,.Louisi;AwJ, 
391 U.S .. at 155 -156. '!'his prophyh1ctic vehicle i:> not provided 
ifthejury pool is made up of only special segments of the 
populace or if large, distinctive groups are excluJ,:d tl·om the 
pool. 

Jcl. 'fhe court struck dO\·Vn a murder conviction due to the failure to 

compulsorily include ,,·omen in jury pools. I,ike1vise. Michael Clark. before 

triaL requested the court to take steps to compel the attendance of on~ 

reservation Indians for jurv service. . .. 

The best solutitn would have been to ask. the Federal Courts or the 

Colville 'friba! Court to issue the jury sutnmonses to the Indians living on the 

reservation. Unlike a mailed state·court jury summons. a summons of a 

Federal· Court or Tribal Court will compel alfendanee. It is, of cours~\ a 

crime to ignore a court (>rdcr or summons under Federal2 and 'friba(l law. 

's· ')8 'll S' ("' S' 1 8 ·4·1 -,ee." ...... ,_ec.( 6'()). 

3 Section 2~ I- 123 of the Colville Tribal Code provid!~S in part: ·'Any 
person who shall willfully disobey any lawful order. subpoena. or 

7 
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... , . [AI federal subpoena is as fully and independently operative within the 

reservation as without.. .. '.llniteqStaLes v..!.)uy_~niJ~.IY.~!l~.J. 1. 431 F. Supp. 2d 

I 012. l 014 (D. Ariz. 2006 ), ·rhe Federal Court clearly can enfbrcc, or re~ 

issue State Court process on reservations. Admittedly, federal courts arc 

limited by FRCP 69(a) H·om enforcement of state court process in other 

states. Federal civil process cannot enforce state Gourt process via the federal 

courts in another state; merely because process in entitled to full faith und 

credit does not create fl~deraljurisdiction over the matter. Hovvcvcr. in light 

of the traditions of federal court involvement in Indian lards, the same 

restrictions do not apply to federal court enforcing state court civil process on 

Indian reservations. Sec e.g. L\.nnis v. Dewey CQ1111tYJ_?_anJs, 335 F. Supp 133 

(D.S.D. 1971). 

As to the Colvilte ·rribal Courts. their cooperation \vith State Court 

process is largely discretionary under Section 1-1-102 of their code." The 

Ok:anogan County Superior Court Judge could order the· Okanogan County 

Clerk to send all OtH·es·ervalion summonses to the Colville~ Tribal Court for 

warrant of the 'l'ribal Court or any officer thereof. shall be guilty of 
Disobedience of a Lav.iful Court Order.'' The code~ i~; online at 
http ://cod cam end .c of·• iII et ri be s. com/current. h tm. 

1 1-1-102 of the Colville 'Tribal Code provides: "All judges nnd 
per so lliH:' l o f the T r i b a I Court s h a II cooperate w i t h a II branch c s o f the 
BIA. with all federal. state. county and municipol agencies. \ovhen 
such cooperation is C•)n~dstcnt with this Code. bul shnll ever bear in 
mind that their primary responsibility is to the people of th<.~ Tribes. 

8 
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c.ompulsory lawful services under tribal lmv. ]'h:is was not done, and 

Michael Clark's right to a fair trial was violated. \Vc would distinguish the 

463 (7th Cir. Wis. 1999). In that case. Raszkie\\·kz con1plained that the 

fedeml district in which he was tried did not coma in any of the state of 

Wisconsin's lndi'an reservations. The court rejected his claim. llowcvcr. in 

the case at bar, there is only one district in Okanogan, and that .. district" is 

the whole county. 

C. The Constitution reguires local poJicc <!~artments to. 
obtain, or to attempt to obtain, a S(~~ll'ch .1Ptnant issued 
Pl: a tribal court, prior to scarchin]: the home of n tribal 
m~mber living on trust land on an l!Ldian reservation. 

A 'l'ribal warrant is needed to execute a search \Varrant on Indian 

land. See JlnJtccl St~1Jc~& ... 1lftks;.r. 894 F.2d 1144 (lOth Cir. Colo. 1990). In 

that case. the court explained; 

Defendant contends that the search warrant was vo:id as beyond the 
issuing state court's jurisdiction pursuant to 18lJ.S.C. §§ ll5l-ll53, 
because it purports to authorize a search for evidence of crimi.nal 
activity on property rented by an enrolled member ofthe Southern 
Ute Tribe and located within the exterior boundaries or Southem Ute 
tribal lands. Since it is undisputed that defendant's property was 
located 'vVithin Jr..dian country and Colorado has never obtained an 
extension of its jurisdiction to include such lands. we must agree 
\Vith defendant that the La Plata County l)istrict Court acted beyond 
its authority in issuing the search warrant fot· evidence of suspected 
criminal activity on defendant's property. 

ld.~. 894 F.2d 1144. 1146. 

9 
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Under the lavvs of the \1ajor Crimes Act, co eli lied as amended at 18 U.S. C. 

Sec 1153 ( 1982), the U.S. has exclusive jurisdiction over any Indian \.vho 

has allegedly committed within l.ndian country any of 14 enumerated crimes, 

including murder. Tha~ Act. us amenckcl. provides in pertinent part: 

Any Indian who commits against the person or property of 
another Indian or other person any of the f()Jlmving offcnse.s. 
namely) murder, manslaughter. kidnapping, tape, carnal 
knowledge of ~cuy female. not his wife, who has not attained 
the age of sixteen years. assault with intcm to commit rape, 
incest, assault with intent to commit murder. assault with a 
dangerous weapon, assault resulting in serious bodily it~jury. 
arson, burghn•):. robbery. and larceny within the Indian 
country, shall be subject to the same laws and penalties as all 
other persons committing any of the above offenses, within 
the exclusive ju:-isdiction of the lJnited States. (Ernphasis 
added) 

The Supreme Court hm; expressly ruled that state· criminal jurisdiction in 

Indian country is limited to crimes committed "by non-Indians against non-

Indians ... and vktimless crimes by non-lndians. 11 Sulem v. Bartlett. 465 

U.S. 463, 465 n.2, 79 L,. Ed. 2d 443, 104 S. Ct. 1161 ( 1984 ). 

The police sought the search warrant to investigate Michael Clark's 

involvement in the suspected burglary of a structure belonging to Colum.bia 

River Railroad at 901 Omak Avenue. an address also with:.in the Colville 

Indian Reservation. A '' ... state court may not issue a warrant to search an 

area within Indian counlry where the state does not have jurisdiction over the 

underlying crin>~e." ~tate v._Mathew$. 133 Idaho 300, 313 ( 1999). In 

I 0 
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Michael Clark's case, ;:he police should have availed themselves of the 

procedures under the Colville ·rribal Code to properly search the residence in 

question. lfthe 'Tribe provides a legal channel to seck the State's goal. then 

courts are slow to allow a State process that vvould disrupt this tribal process. 

Other courts addressing this issue in simi Jar conte>:ts have 
focused their analysis on the existence of a tl'ibal procedure 
addressing the execution oC state process pursuant to state court 
jurisdiction ove:· the underlying crime. In 1~~unc .£.X r_eL. fV[err .. ilL.x, 
Illr:U.£.. 413 F.2cl68.3 (9 Cir. 1969). cert. denied. 396 U.S. 1003, 
24 L. Ed. 2d 494. 90 S. Ct. 551 ( 1970), the court reviewed the 
validity of a state's extradition of an l.ndian defendant Jl'om the 
l'cservation. The court in Merrill recognized that the validity of 
the state's ex ere' se ofj urisdiction within Indian country "must 
be determined in light of whether such exel'cisc \Votlld 'infl'inge 
on the right of reservation Indians to make their own laws and 
be ruled by them."' 413 F.2d at 685 (citing y}~JJi?Jl!§_y_,_j""ee. 
3 -8'~Js·· ')17 1 '>0 3 r· 1:7d? 1251 79S' c·· '): 0 (1°5()') 1··1' ) \. ''·. •• , "-•· . . .. ..... _( .. , , ... t. ..,61 .7 •. ) •. 1C 

Ninth Circuit, applying this analysis. held that the ~:tate's 
exercise ofjurisdiction inl}inged on the Indians' right to self
government where the tribe had an established extradition 
procedure which was not followed by the state. IJowever. in 
State ex ni,_Oid E.Ik_Y~.Distri~,t Cottrl.QLIJig_Uprn, I 70 Mont. 
208,552 P.2d L\94. 1398 (Mont. 1976). the court held that the 
execution of a state arrest warrant f:w an Indian within Indian 
country was valid in the absence of tribal court proecdun~ 
governing extradition. Thus. the courts addressing the exercise 
of state an·cst jurisdiction within Indian country have found thnt 
a determin.ation of whether such an exercise of siate authority 
inJi'inges on tribal sovereignty turns on the existence of a 
governing tribal procedure. 

State,.!.. Math~. 133 Idaho 300. 3 I 4 (Idaho 1999). ·rhe C:~olville ·rribal 

Code provides as follov.-s: 

I 1 
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2-1~35 Search Warr·ants 
Every judge of the Court shall hav·e authority to issue vvarrants 
fi.)J' search and seizure of the prenlises and property of any 
person under th:.; jurisdiction of the Court. However. no \varrant 
of search and seizw·e shall be issued except upon a presentation 
of a written or oral complaint based upon probable cause, 
supported by oath or aff1rmation atH.t charging the commission 
of an offense against the ·rribes. No warrant for search and 
seizure shall be valid unless it contains the name or description 
of the person or property to be searched and seized and bears 
the signature or u judge of competent jurisdiction. Service of 
\varrants of search and seizure shall be made by an ofJker. 

1 ~ 1-102 ,Judici~d Cooperation All judges and per5.onnel. of the 
Tribal Court shall cooperate \:vith all branches ol' tr1c BIA. \Vith 
ull f't:xleral, state, county and municipal agencies, when such 
cooperation is c:.msistent with this Code, but shall ever bear in 
mind that their primary responsibility is to the people of the 
Tribes. 

Thus it is clear that the police could have ~•ought a Tribal \VUrrant. but did 

not. 

l'he Court of Appeals rei icd on the case of ~£Y.~~~~LY,.JJjcl\.fi in 

making its decision. 'That case is distinguishable . .In :bl_g_y~~Jay1 •. Lfi~~Ji.. th~>: 

Supreme Court phrased the issue in thnt case as: ;·[W]hcther a tribal cou/'1 

mczv assert jurisdiction over civil claims against state clflcials who entered 

tribal land to execute a search warrant against a tribe member suspected or 

having violated state lav.; outside the reservation.'' Hicks, 533 U.S. at 355, 

121 S .Ct. at 2308. !50 L.Ed.2d at 40 5 (emphasis added). 1 n the case at bar. 

the issue is whether or not off-reservation police officers can lawfully 

search trust lands without applying for a search v,:arrant thmugh the ·rribal 

12 
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court. ·rhc distinction is that in Hicks, the Tribe \Vas attempting to extend 

its jurisdiction over state ofikials by subjecting lhern to civil claims in 

tribal court. In the ca:;;e at bar. the State is attempting to extend state-court 

jurisdiction into the boundaries of the Reservation without the consent of 

the 'Tribes. 

D. Conclusion. 

In conclusion, we \vould ask that the comt accept this case for 

review·. 

DATED this I ::t 11 day of May. 2012. 

By ·--.... ····-·~---·····_:.!·······. ~ .......... _ .. ____ ...................... - ............... _ .......... -

Stephen Grallam. WSBA #25403 
Attorney for p,~li t i oner M i ehac I c: lark 

1. Stephen Gmham, swear unckr penalty of perjury under the hnvs or the 
State of Washington that I served a copy of Appellant"s Petition for 
Discretionary Review by postage paid. tlrst dass. U.S. MaiL on the n>llowing 
persons: 

Stephen Bo7.arth 
Jennifer Richardson 
Prosecuting Attomey 
PO Box 1130 
Okanogan. W A 98840 

Michad Clark, #793311 
Airway Heights Correction Center 
13131\ l31h Ave 
Walla WaUa. W A 99362 

DATED this lltL day of I\,1ay. 2012 

···;·:··;·--:;-)_:_(tl··;··; .········-~··--.-·--·~--··~- -···· ···--·-·-·----
sf EI 1-ILN I, GRAllAM 
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FILED 

APR 12,2012 

In th~ Office of the Cieri< of c·ourt 
W.l\ StMe (:ourt of A(l(lCAh, l>ivision Ill 

IN THE COURT OF APPEALS OF THE STATE OF WASIHN(rlf'ON 

STATE OF WASHINGTON, 

Respondent, 

v. 

MICHAEL CLARK, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 29508-7-IU 

Division Thl'ce 

PUBLISHED OPINION 

Korsmo, C.J. ·---- Michm~l Clark appeals his conviction for first degree theft, 

arguing that the state courts lacked authority to issue a search warrant for his residence on 

the Colville Reservation unci did not properly summons prospective .ltlt'ors from the 

reservation. The United States Suprem(~ Court has answered the 1irs1: question against 

Mr. Clark's position, and he tails to establish that potential _jurors have been 

systematically excluded li·om the jury selection process. The conviction is affirmed. 

FACTS 

A burgl.ary was committ(~d October 13, 2009. at a Cascade and Columbia Railroad 

workshop in the city of Omak. The \Vorkshop is Yvitbin the boundaries of the Colville 
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Detective Jeffery Koplin of the Omak Police Depanment received a tip that 

Michael Clark had been involved in the burglary. Mr. Clark is an enrolled member of the 

Colville Confederated 'l'ribes. ·r:J.e detective went to l'v1r. Clark's home, which is located 

in the city of Omak on trwit land within the Colville Reservation. Detective Koplin 

eventually arrested Mr. Clark outside of his house. 

The detective applied for and obtained a searcb vvarrant f(:>r Mr. Clul'l<'s residence 

lf·om the Honorable Chris Culp of the Okanogan County District Court. 1 The detective 

did not seek a search warrant horn tribal court, nor did he seek assistance Ji·om the tribal 

police before serving the warrant. hems stolen in tht: burglary Yvere recovered from the 

residence. 

Charges of second degree burglary. third degree malicious mischiet: and first 

degree theft were 11lcd in the Okanogan County Superior Court. Defense counsel moved 

to suppress the evidence recovered fmm the residence, arguing that the warrant should 

have been obtained fl·om the tribal comt and served by tribal orlkers. The trial court 

1 Judge c:ulp, now a superior court judge ror Okanogan County, also served as 
both a superior court commissioner and as a constitutional pro tern pore judge for the 
superior court at the time. See Superior Court Administrative Rule 6. 'fhe record does 
not demonstrate which court he was serving when the· warrant issued. For purposes of 
this opinion, we are assuming he acted within his capacity as a district court judge, 
although the analysis vvould not change if he had been serving in sup(~ri.or court. 

2 
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heard testimony at the CrR 3.6 tearing and found that the workshop was on fee land 

belonging to the railroad. Basco. on that factual detormination. the court concluded that 

state courts had crimina! jurisdiction over the burglary scene and thus had authority to 

issue the warrant for the house on the reservation. 'J.'he court denied the motion to 

suppress. 

Defense counsel also mmed to dismiss the charges or. alternatively. to reconllgure 

the jury venire. ·rhe defense argued that the summons2 for jury service sent to tribal 

members living on trust land wa~ ineffectual and, hence, non-compclsory. thus resulting 

in a non-representative venire. The court heard argument and ruled that there was no 

systematic exclusion ofjurors. 'fhc court entered several now unchallenged findings of 

Jhct. including: (l) Native Amerieans make up 1.1 percent of the Okanogan County 

population: (2) )Jative Americans routinely serve on Okanoga111 juries; (3) there was no 

mt>chanism for having tri hal cour:s serve state court jury sulrtnwnses; ( 4) there was no 

statistical .information on response or jmy service rates of!\ative Americans in the 

county: (5) many enrolll:d members of the Colville Confederated Tribes live off-

reservation in the county, and many non-enrolled Native Americans Jive on the 

reservation; (6) there was no reccrd of anyone being prosecuted in Okanogan County or 

2 While the record is unclear, it appears that the clerk's office sends the same 
summons to all potential jurors Jiving in Okanogan County regardless of yvhether they 
live on reservation trust land or net. · 
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·rhe case ultimately proceeded to jury trial. After excusing venire members fix 

hardship reasons. the remaining prospective jurors were asked if any oC them were 

emolled members ofthe Colville Confederated 'f'ribes. One .iuror indicated that she was 

not an enrolled member, but wa5 the descendant of enrolled members. The record does 

not rct1ect whether she served on the jury. nor does it ref'lcct whether any other 

unenrolled tribal members were ;J!'escnt. 'The jury acquitted Mr. Clark ol' the burglary 

and malicious mischief charges, Jut did convict him or nrst. degree thc.fl. The trial court 

imposed a standard range sentenee. Mr. Clark then timely appealed to this court. 

ANALYSIS 

This appeal reprises the two noted challenges to the search warrant and the jury 

summons procedure. We conclude that the state courts had authority to issue the search 

\Varrant and that Mr. C~lark has not proven his challenge to the jury process. Each clain1 

will be discussed in turn. 

Search H'arranr Authority. Mr. Clark argues that the state courts, although they 

had jurisdiction over the criminal offense, lacked authority 10 issue tbe search wanant for 

his home on reservation trust land. The authority he cites is not persuasive in light or 

subscquem United States Supreme Court authority. 

Public Lavv 280 authorized the slates to assert jurisdiction over reservations within 

4 
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their boundaries. McO·ea v. Denison, 76 Wn. App. 395, 398, 885 P.2d 856 ( 1994). 

Washington's response to Public Law 280 is found in chapter 37.12 RC.W. 'This State 

asserted civil and criminal jurisdiction oVer reservation lands .. but it declined jurisdiction 

over Indians while on tribal o1· trust land. 3 RCW 37.12.010. Because the workshop was 

em fee land rather than tribal or trust land~ the State courts had jurisdiction over the 

crimes committed there. ld.; Washington v. Confederated Banch· & Tribes qf Yakinw 

Indian .Nation, 439 U.S. 463, 475, 99 S. Ct. 740. 58 L. Ed. 2d 740 (1979). 

However .. the search warl'ant here was served at a loca·:ion where the State did not 

have criminal jurisdiction-the r~::sidence of an Indian located on tn;.stland. Mr. Clark 

argues that in that circumstance. the State must resort to tribal courts for search warrants. 

He relies upon t\VO cases, United ..<;tates v. Baker. 894 F .2d 1144 (1Oth Cir. 1990), and 

Stare v. Mathetvs. 133 Idaho 300. 314, 986 P.2d 323 ( 1999). 

In Baker. the lOth Circuit of the United States Court of Appeals held that a 

Colorado state court had no jurisdiction to issue a search \Vnt'l'ant to seize evidence of 

suspected methamphetamine manufacturing by a tribal member on property rented by the 

defendant tribal member within the boundaries of tribal land. 

Mr. Clark also relies on language in l\1/athews. where the court stated: ""rhus. the 

-~There arc eight spccillc areas excluded from this declination. but none of them 
are relevant here. RCW 37.12.0 I 0. 

5 



No. 29508-7-JII 
State v. Clark 

lbU\:J;;Jbol 114 From: steve graham 

courts addressing the exercise of stale arrest jurisdiction within Indian country have found 

that a determination of whether such an exercise of state authoritY infrin£tes on tribal . ·-
sovereignty turns on the existence of a governing tribal procedure:· 133 Idaho 314. In 

Aiathen·s. the crime ocCUlTed outside of the reservation. 'llc court determined that tribal 

sovereignty was not infringed when a state court arrest warrant is exec.uted within lndian 

country where the state possesses jurisdiction over the underlying crime and \vhere tribal 

law did not have a procedure in place regulating the execution of state search warn.1nts i.n 

cases involving Indians who had commilted crimes outside th·~ reservation. Jd. 

This case is neither Baker nor i\.lathews. Unlike Colorado in the Baker case, 

Washington had jurisdiction over the crime it was prosecuting .. Mathews is a little closer 

factually. but even if the quoted observation is treated as a rule of law, it has been 

supe1·scded by Nevada v. Hicks~ 533 U.S. 353, 121 S. Ct. 2.304. !50 L. lid. 2d 398 (200 l ). 

ln Hicks .. the court Jaced tht) question of\vhether a tribe could' assert jurisdiction 

over state o!liccrs serving a state warrant on reservation trust land. The court answered 

the question in the negative, noting that states typica.lly have jurisdiction over reservation 

lands unless a competing policy interest pl'ohibited it.'1 533 U.S. at 361-65. 'f'he court 

specifically ruled that state officers could enter the reservation and serve a scmch warrant 

-I The Washington Supreme Coun subsequently appli<~d this aspect ofHicks to a 
criminal sentencing \~·ondition in State v. Cayenne, 165 Wn.2d 10. 14-15, 195 P.3d 521 
(2008). 
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Hicks is dispositive of Mr. Clark's argument that stale officials lacked authority to 

serve the search \\'atTant on reservation trust land for an ofL~nse comm itt eel within the 

slate's jurisdiction. The trial court correctly denied the motion lo suppress. 

Jw:v Venire. Mr. Clark also contends that the process for creating the venire is 

defective because the jury summons was ineffectual as to enrolled tribal members living 

on reservation trust lands. Vv'e question h.is premise. but need not reach the question 

because he has failed to establish any enor. 

The Sixth and Fourteenth Amendments prohibit the ~y::tcmatic exclusion of 

distinctive groups tl·om juri pools. Stare v. Lanciloti, 165 \Vn.2d 661,671,201 P.3d 323 

(2009). RCW 2.36.080( I) requires that ''all persons selected for jury service be selected 

at random from a f~1ir cross section of the population of the area served by the court." 

H.owcver. there is no right to be tried by a particular jury or a particular juror. State v. 

Gent!}'. 125 Wn.2d 570.615.888 P.2d 1105 (1995). 

Washington juries are drav.tn tl·om a master lis.t which i~; comprised of all 

registered voters and holders of driver's licenses residing in :he eounly. RCW 2.36.054. 

'The burden of proof is on the challenger to show that the nutster list is not representative 

because it excludes an identifiable~ population group. State v. Hilliard, 89 Wn.2d 430. 

440. 573 P.2cl 22 ( 1977). the use of voter registration lists to generate the master list has 

7 
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been consistently upheld as the best source fbr compiling a ntir cross-section of the 

community. !d. at 440-41. llo\Yever, even if the source list is not unconstitutionally 

discriminatory. a selection procedure i~ still invalid if it sy;:;tematically excludes a 

cognizable class of individuals. !d. at 441. 

Where the selection process is in substantial compliance with the statut•~S, the 

defendant must show prejudice f]·om the selection process; however .. prejudice will be 

presumed if there is a material departure from the statutes. S't.:lfe v. Tingdale. 117 \Vn.2d 

595, 600. 817 P.2d 850 ( 1991). This court reviews a trial court's ruling regarding 

challenges to the venire process for abuse of discretion. !d. l)iscretion is abused where it 

is exercised on untenable grounds or J~)r untenable reasons. Siate ex rei. Carroll v. 

Junkel'. 79 Wn.2d 12. 26. 482 P.2cl 775 (1971 ). 

Mr. Cl.ark relies upon the decision in North 5'ea Products, Ud. v. Clipper Seqfbods 

Co .. 92 Wn.2d 236. 595 P.2d 939 (1979), in support of his contention that the jury 

summonses are ineffe.ctual against tribal members living on trust lane!. There the court 

ruled that superior court could not issue \vrits of garnishment t·:J tribal businesses and 

political entities to compel them to vvithhold from employee pEty<:hecks. ·rhe tribe ~,ovas 

immune from state court attachment. ld. at 240-41. 

North Sea is nol persuasive in this context. First, we note that tribes enjoy an 

immunity that individual members of the tribe do not have. Pz(valfup lh'be, Inc. v. Dep 't 
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(~f'Game, 433 U.S. 165. 171-72,97 S. Ct. 2616, 53 L. Ed. 2d 667 (1977).. Thus. an action 

against a tribal member cannot be equated to an acti.on against the tribe it.scl f. Second. 

we question hmv closely related a jury surnmons and a \\Tit of garnishment are for 

pmpose of this analogy. In light of Hicks. which extensively discussed the question of 

service of state process on reservation lands, it is doubtful that Puyallup Tribe is 

applicable here. See Hicks, 533 c;.s. at 363-64. Nonetheless. we need not decide these 

questions. 

It was Mr. Clark's burden to establish that there ''vas a material departure Ji'om the 

jury selection statutes. Here. il appears that the county used the same process for 

summoning reservation residents as it used ft)t' all other county residents. There was no 

material departure. In light of that_ it became Mr. Clark's burden to establish that there 

\Vas a systematic exclusion or a distinctive group5 fhnn the venire. Hilliard. 89 Wn.2d at 

440. I·le has not done so. 

The record does not reflect. that enrolled tribal members systematically failed to 

appear for jury service in Okanogan County. There was no showing of their participation 

rates in relation to the.ir pt·oportion of the eligible juror population. All that vvas 

established were that there vvere no enrolled tribal members :.n the venire of Mr. Clark's 

5 It is questionable that enrolled tribal members living on trust lands constitutes a 
distinctive group for this purpose. See United ,)'rates v. Smith, 463 F. Supp. 6SO, 682 
(E.D. Wis. 1979). 
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case~ even though there was at k!ast one Native American member of the venire. A 

systematic failure. in the absence of evidence that normal s·dection procedures \Vcre not 

followed, would require evidenc1: that a cognizable group routinely was excluded lhnn 

jury service. There is no such evidence in this record. 

Far from showing systemntk exclusion. the record rel1ects that enrolled tribal 

members residing on trust lands vvere routinely called to jury service, and in the 

experience of the veteran trial judge. they regularly served on juries. 'J'he Okanogan 

practices were inclusive. not exclusivc. 6 

Mr. Clark has not established that any cnor occurred in the selection of the venire 

culled to his case, nor has he established that the county's process systematically 

excluded any distinctive groups. 

AfTinned. 

K.orsm.o, C ..J. 

\VE CONCUR: 

6 Mr. Clark's suggested practice of asking federal or tribal courts to summons 
reservation residents also fails his own test fbr compulsory service. As both Hicks and 
North Sea demonstrate. state courts have no authority to compel tribal or federal courts to 
do their bidding. Asking those courts to voluntarily undertake the task would be no more 
compulsory than the current systenl. 
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Brmvn. J. 


