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A. IDENTITY OF PETITIONER

Petitioner Evan Sargent requests this Court to accept review
of the published opinion of the Court of Appeals, Division I,
terminating review of this Public Records Act (PRA) case and
orders denying his motions for reconsideration and to present
additional evidence withheld by respondent Seattle Police
Department (SPD) until after the Court of Appeals issued its opinion
terminating review, as designated in Part B. Sargent, the records
requestor, was the respondent and cross appellant.
B. COURT OF APPEALS DECISION

Sargent seeks review of the Court of Appeals’ decision
consisting of. (1) the September 19, 2011 published opinion in
Sargent v. Seattle Police Department, __ Win. App. _, 260 P.3d
1006 (2011) (Appendix A); (2) the April 17, 2012 order denying
Sargent’s RAP 12.4 motion for reconsideration (Appendix B); and
(3) the April 17, 2012 order denying Sargent's two RAP 9.11

motions supporting to the motion for reconsideration (Appendix C).
C. ISSUES PRESENTED FOR REVIEW

1. Does a law enforcement agency violate the PRA
under Cowles and Serko by withholding records of an
investigation referred to a prosecutor's office for an
immediate charging decision? Does the agency
again violate the PRA by withholding and redacting
investigation records after referral to a second



prosecutor’s office for another charging decision?

Does an agency violate the PRA under Neighborhood
Alliance by failing to respond to a request for
clarification and disclosure of withheld records of
completed criminal and law enforcement misconduct
investigations?

Does the Newman exemption for open and active
criminal investigations apply to law enforcement
employment misconduct investigations? If so, does
an agency violate the PRA under the Cowles
limitation of Newman by withholding records of a
completed misconduct investigation presented to the
agency’s disciplinary authority for a decision whether
misconduct occurred?

Does the doctrine of collateral estoppel bar relitigation
of a witness identity exemption for criminal
investigation records, where a law enforcement
agency presented no evidence in a PRA action of any
request by a withess for nondisclosure, despite its
burden under RCW 42.56.550(1) to prove an
exemption applied?

Does a law enforcement agency violate the PRA
under Bainbridge Island Police Guild by withholding
non-conviction records of the uncharged public
records requestor under an asserted Criminal
Records Privacy Act (CRPA) exemption, given the
express harrow construction of PRA exemptions and
broad mandate of disclosure?

Should an agency’s motivation to deny a public
records requestor prompt access to records following
the requestor's complaint of civil rights violations and
police misconduct by an agency employee constitute
an aggravating factor to increase a PRA penalty
award? Does a PRA penalty under Yousoufian and
Neighborhood Alliance require consideration of an
agency’s intentional nondisclosure and redaction of



records that undermine its asserted PRA exemptions
where the agency withholds the records until after an
opinion terminating appellate review?

D. STATEMENT OF THE CASE

Sargent filed this PRA enforcement action for disclosure and
production of criminal and law enforcement misconduct
investigation records held by SPD. CP 1. He repeatedly requested
these records of an incident in which an off-duty SPD officer
confronted him for parking in an alley during a commercial stop to
pick up laundry, damaged his vehicle and threatened his life with a
firearm before reporting a felony assault to fellow officers, resulting
in Sargent’s arrest and incarceration. CP 2-9. Two prosecuting
authorities, however, declined to charge Sargent with an assault or
any other crime. CP 7.

A month after the King County prosecutor declined to file an
assault charge upon referral of SPD’s investigation, Sargent
requested the police incident report and 911 recording under the
PRA. CP 5, 13-14, 16-17. SPD withheld the records. CP 6-7. In
response to Sargent's complaint of police misconduct and
violations of his civil rights, SPD started an investigation of the off-
duty officer. CP 8, 278. While the misconduct investigation was

pending, SPD again sought to have Sargent charged with assault,



this time through the Seattle City Attorney. CP 8. Charges were
declined a second time. CP 7. Afterward, Sargent renewed and
expanded his initial request to include all criminal investigation
records. CP 8, 41-42. He additionally sought all misconduct
investigation and electronic records, including email messages. CP
8. SPD continued to refuse disclosure and production of
unredacted records. CP 9.

The misconduct investigation did not exonerate the off-duty
officer, but SPD’s “nhot sustained” finding also did not prove
misconduct, thereby relieving the officer of discipline.! CP 145,
278, 332. SPD eventually released limited and redacted criminal
investigation records. CP 70, 88. Sargent renewed his requests in
April 21, 2010 written (CP 44-46) and May 14, 2010 verbal (CP 58)
communications seeking complete unredacted records of both
investigations.  Following SPD’s failure to respond to either
communication, Sargent filed this PRA enforcement action. CP 9.

After a hearing, the trial court ruled that SPD violated the

' Records documenting the completion of the misconduct investigation and
recommending this disposition to SPD’s disciplinary authority were the subject of
Sargent's two RAP 9.11 motions, which the Court of Appeals denied in an April
17, 2012 order, for which review is sought in this petition. These records,
therefore, are not a part of the trial court proceedings and were not considered by
the Court of Appeals in its decision terminating review and order denying
reconsideration, despite showing the misconduct investigation was completed by
March 5, 2011, contrary to SPD's April 30, 2011 assertion. See Sargent's Reply
in Support of Second RAP 9.11 Motion at 1-3.



PRA by withholding and redacting investigation records, but made
no findings or conclusions concerning disciplinary and electronic
records. CP 172-74. The court imposed a PRA penalty that
increased from the minimum to the maximum to match SPD’s rising
culpability over time for continuing to withhold records of an
investigation that twice did not support charges; it found that SPD’s
PRA violations were not in good faith. RP 22, 28; CP 172-74.
Mandatory fees and costs were awarded to Sargent by the trial
court. CP 173; 437-39.

SPD continued to withhold complete and unredacted records
and appealed the trial court’s finding that it violated the PRA, the
penalty (although SPD did not assign error to the trial court’s finding
of bad faith), and fees and costs. Sargent cross appealed the issue
of whether SPD violated the PRA by withholding misconduct
investigation and electronic records, and for reimbursement of fees
and costs incurred after the hearing.

On September 19, 2011, the Court of Appeals issued a
published opinion affirming and reversing in part, and remanding to
the trial court for further proceedings. Sargent, 260 P.3d 1006.
The opinion relied primarily upon SPD’s disputed characterizations

of the trial court proceedings, failed to address Sargent's two



unanswered communications renewing all requests, and did not
fairly address his repeated communications before litigation to
obtain PRA compliance by SPD. /d. at 1009-10, 1018.

Sargent timely moved for reconsideration, simultaneously
filing a supporting RAP 9.11 motion to present additional evidence
of unredacted records SPD produced after the opinion was issued.
Sargent filed a second supporting RAP 9.11 motion after SPD
produced even more records responsive to Sargent's original
records requests. SPD opposed both motions.

As described in Sargent's RAP 9.11 motions to the Court of
Appeals, SPD produced all previously withheld and redacted
criminal and misconduct investigation records after the Court of
Appeals’ opinion terminating review, despite SPD’s longstanding
arguments that nondisclosure was “essential’ to effective law
enforcement or for privacy. See Sargent's RAP 9.11 Motion dated
October 10, 2011 at 1-4; RAP 9.11 Motion dated November 4, 2011
at 2-3.

Sargent’'s reconsideration motion provided a detailed
chronology of communications with SPD. See Sargent’s
Reconsideration Motion at 11-13. This chronology emphasized

multiple unjustified delays by SPD, examples of SPD ignoring clear



records descriptions and the large number of misconduct
investigation records withheld on appeal, despite intervening
Supreme Court decisions undermining the opinion terminating
review. See Sargent’'s Reconsideration Motion at 6-8, 11-13.

On November 8, 2011, the Court of Appeals ordered SPD to
answer Sargent’s reconsideration motion. On April 17, 2012, the

Court of Appeals summarily denied Sargent’s three motions.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. The Court of Appeals’ Decision Conflicts with
Supreme Court PRA Precedent.

Sargent seeks review under RAP 13.4(b)(1) of the Court of
Appeals’ decision, which conflicts with the Supreme Court
precedent cited below and threatens confusion for the public and
law enforcement agencies over the PRA’s parameters for public
access to records of completed investigations involving issues of
alleged civil rights violations and police misconduct. The Supreme
Court’s review is necessary to provide clear guidance that will
ensure law enforcement agency compliance with the PRA's
strongly worded mandate for broad disclosure of records, and
narrowly construed exemptions, in circumstances involving
paramount issues of public safety and police accountability. See

Spokane Research & Defense Fund v. City of Spokane, 155 Wn.2d



89, 100, 117 P.3d 1117 (2005) (“judicial oversight is essential to
ensure government agencies comply with the [PRA]").

a. The Court of Appeals’ decision conflicts
with the Cowles and Serko holdings that
criminal investigation records are subject
to the PRA’s broad mandate of disclosure
after referral to a prosecutor for a charging
decision.

The PRA’s broad mandate of disclosure applies to criminal
investigation records maintained by state and municipal law
enforcement agencies. See Cowles Pub’g Co. v. Spokane Police
Dept., 139 Wn.2d 472, 987 P.2d 620 (1999). Consistent with this
mandate, the Cowles Court limited the duration of the criminal
investigatory exemption under RCW 42.56.240(1) and Newman v.
King Co., 133 Wn.2d 565, 574, 947 P.2d 712 (1997), which held
that such records remain categorically exempt during an “open and
active” investigation. See Cowles, 139 Wn.2d at 477.

The Cowles Court held that “in cases where the suspect has
been arrested and the matter referred to the prosecutor, any
potential danger to effective law enforcement is not such as to
warrant categorical nondisclosure of all records in the police
investigative file.” Cowles, 139 Wn.2d at 479. Cowles balanced
the public interest in access to law enforcement records, including

police incident reports, against law enforcement priorities: “[W]here



the suspect has already been arrested and the matter referred to
the prosecutor for a charging decision . . . the risk of inadvertently
disclosing sensitive information that might impede apprehension of
the perpetrator no longer exists.” Cowles, 139 Wn.2d at 477-78.
Thus, a charging referral ends the Newman exemption. The Serko
Court recently reaffirmed the Cowles limitation of Newman, 170
Wn.2d 581, 594, 243 P.3d 919 (2011). See Seattle Times Co. v.
Serko, 170 Wn.2d 581, 594, 243 P.3d 919 (2010).

Applying Cowles, the trial court ruled correctly that SPD
violated the PRA by refusing prompt production of the incident
report and 911 recording Sargent requested after SPD referred its
investigation for the immediate filing of felony charges against him,
which the prosecutor declined. RP 24-25; CP 215; see also RCW
42.56.080 (PRA requires that agency “shall, upon request for
identifiable public records, make them promptly available”).

The Court of Appeals erred in holding the record supported
SPD’s mischaracterization that the trial court ruled a PRA request
has “indefinite” or “standing” effect, as stated in the opinion
terminating review. See Sargent, 260 P.3d at 1011. Instead, the
trial court ruled that the records initially requested by Sargent were

not exempt when requested. RP 22. Prior to filing its opening



appellate brief, SPD took the same position: “In this case, the trial
court reviewed all of the criminal investigative records provided for
in camera review and essentially held that the PRA exemptions did
not apply.” CP 349 (SPD’s Motion to File Records Under Seal
Pending Review). |

In addition, the Court of Appeals’ decision conflicts with the
PRA and Cowles because it would allow a law enforcement agency
to invoke the “open and active investigation” exemption to
“‘Newmanize” an entire investigation file based on any investigative
action, even after charging (which Serko, 170 Wn.2d at 594 n.3,
indicated would be improper under the PRA) and potentially
through the statute of limitations for the investigated offense. Of
more concern, the Court of Appeals’ decision also allows police to
refuse disclosure of records to a requestor, like Sargent, who
complains of civil rights violations arising from an arrest and of
misconduct, to prevent scrutiny of an officer employee.

After SPD referred its deficient investigation to a second
prosecuting agency and received a second declination of charges,
Sargent resubmitted his request for the incident report and 911
recording, and expanded his request to include all criminal

investigation records. CP 41. Under Cowles, the PRA again

10



mandated prompt disclosure and production of unredacted records
that were not subject to a categorical Newman exemption.
Because SPD failed its burden to prove how nondisclosure or
redaction of each specific record was “essential” to effective law
enforcement under RCW 42.56.240(1), the trial court’s findings of
multiple PRA violations should stand under controlling law.

The Supreme Court should review the Court of Appeals’
decision that SPD did not violate the PRA by failing to disclose,
redacting and withholding criminal investigation records after
referral for a charging decision, which conflicts with Cowles and
Serko.

b. The Court of Appeals’ decision conflicts with the
Neighborhood Alliance holding that a request for
clarification and disclosure of the withheld
records is a valid PRA request requiring an
agency response.

The Supreme Court should review the Court of Appeals’
holding that SPD did not violate the PRA by not responding to
Sargent’s renewed written (CP 44-46) and verbal (CP 58) requests
for records of completed incident and police misconduct
investigations where Sargent also sought clarification and
disclosure of the withheld records. In Neighborhood Alliance of

Spokane County v. County of Spokane, 172 Wn.2d 702, 261 P.3d

11



119 (2011), the Supreme Court held that a requestor's
communication for clarification of withheld records is a valid PRA
request requiring an agency’s response:

In this instance, the agency refused to produce

anything at all for Item # 2, saying instead that the

PRA “does not require agencies to explain public

records. As such, no response is required.” CP at

54. This violates the PRA. The request sought public

records, not explanations, and if the agency was

unclear about what was requested, it was required to

seek clarification.

Neighborhood Alliance, 172 \Wn.2d at 728.

The Court of Appeals’ opinion terminating review did not
discuss Sargent’s renewed April 21, 2010 written and May 14, 2010
verbal communications, which cannot be distinguished
meaningfully from the letter of the Neighborhood Alliance requestor,
and thus were valid PRA requests. Id. at 711 (requestor asked
agency to “identify any record covered by the above requests that
is being withheld as exempt, and provide a summary of the record’s
content and the specific reason for the exemption”). Yet, the Court
of Appeals summarily denied reconsideration, despite the
intervening Neighborhood Alliance decision, letting stand a footnote

in the published opinion that, “[w]le do not address what disclosure

would have been called for had a request been submitted after the
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investigation closed.” Sargent, 260 P.3d at 1017 n.53. Thus,
review also is proper under RAP 13.7(b) (Supreme Court may
“consider and decide” issues not considered by Court of Appeals).

Instead of responding to Sargent's communications, which
renewed prior requests, SPD did not disclose unredacted records
of the completed misconduct investigation. After Sargent sued,
SPD continued to withhold the misconduct records completely
before abandoning this course of action and producing the records
during the appeal below, as noted in Sargent’s RAP 9.11 motions.
These actions violated the PRA under Neighborhood Alliance and
Sanders. See Neighborhood Alliance, 172 Wn.2d at 721 (“records
are never exempt from disclosure, only production”); Sanders v.
State of Washington, 169 Wn.2d 827, 845-46, 240 P.3d 120 (2010)
(PRA requires brief explanation of how an asserted exemption
applies to each requested document that is withheld). Sargent’s
RAP 9.11 motions to present additional evidence of records SPD
withheld under the PRA exemptions at issue on appeal, but which
SPD produced after termination of review, logically should be
reviewed for a fair determination on the merits.

C. The Court of Appeals inappropriately expanded
the Newman exemption to apply to law
enforcement misconduct investigations, contrary
to PRA construction under RCW 42.56.030 and the

13



Cowles limitation of Newman.

The Court of Appeals’ expansion of the Newman
investigatory records exemption under RCW 42.56.240(1) to law
enforcement misconduct investigations should be reviewed
because it was unnecessary and conflicts with the PRA’s narrow
construction of exemptions. See RCW 42.56.030. The public
interest in access to information of complaints of misconduct by
armed law enforcement officers who patrol neighborhoods and
interact daily with citizens is distinguishable from the Newman
rationale of protecting sensitive information police use to investigate
unsolved crimes, such as the murder of civil rights leader Edwin
Pratt in Newman, and to apprehend criminals. The Court of
Appeals did not properly weigh the public interest favoring the
PRA's general rule of disclosure cited in Sanders, 169 Wn.2d at
836 and Neighborhood Alliance, 172 Wn.2d at 715, or consider if
redactions discussed in Bainbridge Island Police Guild v. City of
Puyallup, 172 Wn.2d 398, 416, 259 P.3d 190 (2011) were proper.

Furthermore, SPD failed to present sufficient evidence that
the investigated officer, witnesses, or investigator raised specific
concerns regarding disclosure of the nature of the investigation of

Sargent’s comp'laint of misconduct. The lack of a factual basis

14



eliminated any reason to expand the Newman exemption.

Yet, even if Newman exempted records of the misconduct
investigation while it was “open and active,” see Newman, 133
Whn.2d at 574, the Cowles limitation logically ended the exemption
upon referral to SPD’s disciplinary authority for a decision whether
misconduct occurred. See Serko, 170 Wn.2d at 594 n.3 (trial court
erred in finding that prosecutorial decision after charging referral
constituted an “ongoing investigation” for investigatory records
exemption). Under the Newman analogy, the investigation referral
for a “charging decision” of misconduct should have rendered the
records subject to the mandate of disclosure under RCW 42.56.070
and Cowles. The Court of Appeals erred by not applying Cowles.
See Serko, 170 Wn.2d at 594 (trial court erred in applying Newman
without consideration of the Cowles limitation).

Thus, Sargent's renewed request for misconduct records
after SPD completed its “open and active” investigation was not
subject to an exemption, even under this expansion of PRA law.
The Court of Appeals erred by not addressing the unanswered May
14, 2010 phone message by Sargent’'s counsel to SPD regarding
his unfulfiled PRA requests (CP 58) and unanswered April 21,

2010 letter to SPD (CP 44-46). These requests followed the end of
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the “open and active” misconduct investigation and obviated the
basis for the Court of Appeals’ Newman expansion.

Review of Sargent’'s two RAP 9.11 motions also should be
granted to fairly consider the misconduct investigation records
previously withheld by SPD showing the investigation was
completed and a disposition recommended over a month before
these communications and prior to three other communications by
Sargent’s counsel. See Sargent’s Reply in Support of Second RAP
9.11 Motion at 2. The Court of Appeals did not consider this
evidence, despite Sargent's showing that all of the elements of
RAP 9.11(a) were met and the importance of review to fairly
resolve the merits of his reconsideration motion.

d. The Court of Appeals’ decision conflicts with the
established doctrine of collateral estoppel by
remanding sua sponte for relitigation of a withess
identity exemption for investigation records
where the agency failed its RCW 42.56.550(1)
burden of proof.

Although the opinion terminating review acknowledged that
SPD made no showing pursuant to its burden of proof under RCW
42.56.550(1) that disclosure of withess identities posed any safety
concern under the RCW 42.56.240(2) exemption, and the record
contained no evidence that the investigated officer or any witness

asserted such an interest or requested nondisclosure, the Court of
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Appeals remanded sua sponte for a second opportunity for SPD to
litigate this exemption. The longstanding doctrine of collateral
estoppel bars relitigation of this issue and remand is improper.
See, e.g., Hanson v. City of Snohomish, 121 Wn.2d 552, 560, 852
P.2d 295 (1993) (collateral estoppel barred relitigation of issue
regarding impropriety of police identification procedures).

e. The Court of Appeals’ decision to deny the
uncharged individual access to his non-
conviction records held by police after a decline
of charges violates the PRA under Bainbridge
Island Police Guild.

Review should be granted of the Court of Appeals’ holding
under the Criminal Records Privacy Act (CRPA) that SPD properly
withheld records containing Sargent's nonconviction data in their
entirety. This holding conflicts with Bainbridge Island Police Guild,
172 Wn.2d at 422-23 (rejecting argument that CRPA “exempts an
entire record . . . from production if it contains any criminal history,”
and holding that “RCW 10.97.080 requires redaction of only
criminal history record information”). The Court of Appeals’ holding
further conflicts with RCW 42.56.210(1), which states that no PRA
exemption applies if redactions can be made to protect privacy
rights. Since Sargent sought records from SPD containing his own

non-conviction data, no cognizable privacy rights were implicated.
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f. The Court of Appeals’ decision conflicts with
decisions under Yousoufian and Neighborhood
Alliance that a PRA penalty should weigh an
agency’s motivation in intentionally delaying and
refusing to disclose records.

Given the above conflicts with Neighborhood Alliance and
other Supreme Court precedent regarding SPD’s violations of the
PRA, the Court of Appeals’ analysis of the PRA penalty under
Yousoufian is unworkable. While the trial court did not apply the
Yousoufian decision issued five months before its proceedings,
remand is appropriate for a determination of whether the
Yousoufian factors support the court’s discretionary penalty that
increased from the minimum to the maximum to match SPD’s rising
culpability over time and lack of good faith in withholding records of
an investigation that did not support charges. See Yousoufian v.
Office of Ron Sims, 168 Wn.2d 444, 459-64, 229 P.3d 735 (2010).

Lastly, SPD’s intentional withholding of the bulk of requested
records as “essential’ until after the Court of Appeals issued its
opinion terminating review suggests gross negligence, bad faith or
other improper conduct, consistent with the trial court’s finding of
agency bad faith for which SPD did not assign error. By stark
comparison, the agency itself in Freedom Foundation v. Dept. of

Transportation, 2012 WL 1645455 *2 n.11, *9 (Div. ll, May 10,
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2012), moved to supplement the record with records belatedly
produced during the appeal, and the Court of Appeals commended

the agency’s concession of error on prior overbroad redactions.

2. The Court of Appeals’ Published Decision Raises
Issues of Substantial Public Interest Impacting
Public Access to Criminal and Police Misconduct
Investigation Records that Should Be Determined
by the Supreme Court.

The recent acceptance of discretionary and direct review of
a line of PRA cases shows the Supreme Court’s significant concern
for judicial enforcement of records disclosure law in light of issues
of legislative intent and governmental accountability affecting the
substantial public interest. See Bellevue John Does 1-11 v.
Bellevue School District, 164 Wn.2d 199, 189 P.3d 139 (2008);
Yousoufian, 168 Wn.2d 444; Serko, 170 Wn.2d 581; Sanders, 169
Wn.2d 827; Bainbridge Island Police Guild, 172 Wn.2d 398;
Neighborhood Alliance, 172 Wn.2d 702; Gendler v. Baliste, __
Wn2d_ , P.3d__, 2012 WL 1227708 (April 12, 2012).

The public interest in access to records of alleged police
misconduct is critical to maintaining public trust in law enforcement
agencies and promoting effective law enforcement: “the public
does have a legitimate interest in how a police department

responds to and investigates such an allegation against an officer.”

19



Bainbridge Island Police Guild, 172 Wn.2d at 416. The Supreme
Court safeguards the public interest against improper governmental
secrecy. See Spokane Research, 155 Wn.2d at 100.

The Court of Appeals’ published decision, upon which
victims of police misconduct, concerned members of the public, the
largest municipal police force in Washington and other law
enforcement agencies will rely, also impacts substantial public
interest by limiting public access to criminal and misconduct
investigation records and the remedies of aggrieved requestors,
contrary to the PRA’s intent. The issues above regarding the Court

of Appeals’ decision should be reviewed under RAP 13.4(b)(4).
F. CONCLUSION

Because the Court of Appeals’ published decision and
related orders conflict with controlling Supreme Court PRA
precedent, and this case involves issues of substantial public
interest regarding disclosure of the records of law enforcement

agencies, review should be granted.?

2 Under RCW 42.56.550(4), RAP 14.3 and 18.1, Sargent requests
reimbursement of all costs, expenses and fees on appeal.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE.

EVAN SARGENT, No. 65896-4-1

~ Respondent/Cross Appellant,
SEATTLE F"OUCE DEPARTMENT, PUBLIVSHED OPINION

Appellant/Cross Respondent.
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)
).
)

V. )
)
)
) FILED: September 19, 2011
) .

ELLINGTON, J. — This case is brought under the Public Records Act (PRA),
chapter 42.56 RCW. The chief issue is whether a request for public records has
~ indefinite effect, such that after an agency has responded to a request, it must monitor
the status of all records within the request and disclose any that later become subject
to disclosure. We must also décide whether the categorical exemption for records of
~ an open and active law enforcement investigation tgrminated at the point of the last
withess interview; whether the open and active investigation exemption applies to
internal police disciblinary records; whéther certain redactions to the disclosures made
here Were justified; and what penaltigs and fees are appropriate. | |

We hold that there Is no standing request under the PRA, We also hold the
stafutory exemption for records of an open and active law enforée_ment investigation
does not end with the final withess interview; the open and active exemption applies to

police disciplinary investigation records; certain redactions from the records were not
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justiﬁéd; the statutory maximum penalty is not appropriate where there is no showing
of.gross negligence; bad faith, or other improper conduct; and Sargent's fees were
improperly limited.

We affirm in part, reverse iri part, and remand for further proceedings consistent

- with this opinioh.

| BACKGROUND

On July 28, 2009, Evan Sargent had an altercation with off-duty Se'.attle‘ Police
Department (SPb) Officer Do'ha[d Waters. Sargent was arrested for assault and
released pending charges.

On July 30, Detective Nathan Janes submitted the case to the King County
Prosecuting Attorney's Office (KCPA) for rush filing. KCPA declined tb proceed and
refumed the case for further investigation. ‘

On August 31 and September 1, 2009, Sargent filed requesis under the PRA
seeking documents related to the incident. in letters dated September 4 and 9, SPD
denied Sargent’s requests on grounds that under RCW 42.56.240(1), the requested
documents were exempt from disclogure as records of an open and active law’
enforcement investigation. SPD suggested Sargent resubmit his request in six to eight
weeks. |

Sargent challenged the denial. In response, SPD provided the name and
badge number of Officer Waters but othenm;se continued to deny Sargent’s reciuest.

Sargent did not file suit.
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On October 22, 2009, Sargent submitted a complaint to SPD’s Office of

Professional Accountability (OPA), which began a disciplinary investigation of Officer

‘Waters.

Meanwhile, Detective Janes continued to investigate the allegations against
Sargent. Janes conducted his last witness interview on October 23, 2009. On either
November 17, 2009 or January 13, 2010 (the record is unclear), Janes referred the

case to the Seattle city attorney for prosedution. On January 20, 2010, the city

- attorney declined fo file charges. SPD notified Sargent of this determination.’

Oﬁ Feb}uary 5, 2009, Sargent resubmitted and clarified his requests for
information about the July incident, séeking (1) the investigative file, including the
incident report and all references or related witness statgments or other investigation
documentation or materials; (2) all associated 911 tapes; (3) the associated computer
aided dispatch systern (CAD) log. Additionally, Sargent requested (4) all written or
recorded communications (including electronic) by or concerning Officer Waters or
Detective Janes regarding Sargent or the investigation of the July 28, 2009 incident;
and (5) all information regarding any disciplihary investigation of Officer Waters and/or
other personnel arising from the investigation of the July 28, 2009 incident.

. On March 10, SPD provided the 911 tapes. It also provided the investigative
file and CAD log, both with names of withesses redacted for their safeﬂ (citing RCW
42.56,240(2)). SPD withheld the disciplinary file under the open and active
investigation exemption and suggested Sargent resubmit his request in four to six
weeks. and stated it needed additional time fo do research before responding to his

request for all written communications regarding the event or the investigation thereof.
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On April 5, SPD provided written communications and additional documents from the
" investigative file, but redacted:jail recor;:ls (citing RCW 70.48.100)," the names of the
witnesses and alleged victim, and documents containing Sargent’s soclal security
ﬁumber and véhicle identifiéaﬁon information oh grounds that nondisclosure was
essential to effective Jaw enforeement or for the protection of privacy or safety (citing
RCW 42.56.230,.240(1), (2)).

On April 30, 2010, OPA detérmined that Sargent’s complaint against Waters
was not sustained. OPA informed Sargent the investigatloh was closed. Sargent did
not submit a new request for the records.

Sargent filed a complaint in Kihg County Superior Court alléging violation of the
PRA. Aitera show cause hearing, the court ruled that SPD violated the act in
* humerous ways. The court found that the case file documents sent to KCPA in July
for rush filing were not exempt thereaftgr and should have been provided in response

to Sargeni's first request; that Safgent’s first request “continued to be pending and was

| brgadened;” that the active investigaﬁon ceased Qctober 23, 2009 at the time of the
last witness interview; and that SPD was “not acting in good faith” from that date to the
date of the show cause hearing.? The court ordered production of unredacted copies
of all requested records except the iriternat disciplinary investigation files, and
assessed penalties in the statutory miﬁimum amount of $5 per day from the date of

Sargent's in'itial réquest until Detective Janes' last witheéss interview on October 23,

18PD withheld nonconviction criminal history, later citing the Washmgton State
Criminal Records Privacy Act, chapter 10.97 RCW.

2 Clerk's Papers at 441.
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émd thereafter at the statutory maximum of $100 per day until the date of the show
cause hearing. The court éwarded attorney fees‘to Sargent through the heaﬁng date.
| DISCUSSION |

The PRA is a broad mandate for access to records that reveal the workings of
government. Generally, public records are available for inspection and copying by
anyohe who wants to eee them for ahy reason.® Some records, however, are exémpt
from discloéure. This case involves the exerﬁptions that apply to law enforcement
files. The'overriding question, however, is whether a records request has continuing
effect after the agency has responded. '

The PRA Is liberally construed, and its exémptions are narrowly construed.*
The burden of proof that an exemption applies is on the agency.® Our review is de -
novo,’ |

Standing PRA Requests.

The controlling issue is whe’cher a request for public records remains indefinitely

“standing,” such that even after an agency has properly responded, the agency must

search out and disclose additional records if the basis for a claimed exemption ceases

to apply.

3 RCW 42.56.100; see also WASHINGTON STATE BAR AS'N, PUBLIC RECORDS ACT
DESKBOOK: WASHINGTON'S PUBLIC DISCLOSURE AND OPEN PUBLIC MEETINGS LAWS § 2.2,

at 2-3, 2-4 (2008). - .

4 RCW 42.56.030; Newman v. King County, 133 Wn.2d 565, 571, 947 P.2d 712
(1997). . ‘ '

% RCW 42.56.550(1); Koenig v, City of Des Moines, 158 Wn.2d 173, 180, 142
P.3d 162 (2006). ‘

& RCW 42.56.550(3); Soter v. Cowles Publ'g Co., 162 Wn.2d 716, 731, 174 P.3d
80 (2007). ' ‘
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Sargent contends his first requests on August 31 and September 1 remained
pending thfoughout. The trial court agreed. In its oral decision, thé trial court
discussed “whase burden it is to renew a public records requéét”:

It's not the burden of the person asking for a disclosure fo continue to

request disclosure at frequent intervals. Once a person has asked that

specific items be turned over to them, then it's the City's burden to
.determine when, if ever, it can do that

The statute, however, does not say that. The purpose qf ﬁhe PRA is to provide
full public access to exisfing, nohexerhpt r'c.ecorcls.8 'I;he legislature requires agencies
of government to respdnd to requests in a timely and clear fashion. Blﬁ it does not
require that agencies provide updates to previous responses, or monitor whether
docurﬁents properly withheld as exempt may later become subject to disclosure.®

As the Washington State Bar Association’s Public Records Act Deskbook
comment states, “The Public Records Act does not provide for ‘continuing’ or
‘standing’ reduesté.”"’ Instead, the comment suggests f‘refresﬁer” requests. The

deskbook comment is aimed primarily at newly created documents, but for this

purpose, newly created documents are indistinguishable from newly nonexempt

7 Report of Proceedings (RP) (Aug. 20, 2010) at 28-29.
8 ACLU of Wash. v. Blaine School Dist. No. 503, 86 Wn. App. 688, 895, 937 P.2d
1176 (1997).

' o According to the responsible official, SPD receives over 3,000 PRA requests
per year. The trial court remarked that standing requests in the law enforcement -
context would not pose an unreasonable burden because the onus would fall not on the-
city attorney but on the detectives in each case. This suggestion overlooks several
practical realities, including personnel changes the-passage of time, and the fact that
the request log is.unlikely to be maintained in the squad room.

10 pygLic RECORDS ACT DESKBOOK § 5.3, at 5-31.
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documents. The Washington State Attorney General's model rules are in accord: “An

agency is not obligated to supplement responses.”"

This is & sensible, bright-liné rule. Agencies are required to respond to |
requests in a timely fashion by disclosing all nonexempt documents. Nothing in the
language or history of the statute indicates the legislature intended to impoée on
agencies an endless monitoring of old requésts. or to require updated responses
indefinitely to people who may have long since lost interest.

Further, the statute requires that public records be made available for
“Iinspection and copying.”"® A requestor may elect merely to inspect the records rather
than bear the cost of copies.” Once inspection has occurred, a request can hardly be
considered standing. Just as with a nonexistent record, an exempt record is not
available for inspection énd cannot be copied. The approach of the trial court tfreats
requests for inspection differently from requests for copies. The statute does not do

S0.

SPD responded to each of Sargent’s requests as it came in. Safgent was able

~ to appeal those responses. When the status of the records changed, he was notified

and had the opportunity to refresh his'request. He did so, at least for the investigation

file, and the records were, with minor exceptions, properly disclosed.
The PRA does not provide for standing records requests. An agency is not

reguired to monitor whether newly created or newly nonexempt documents fall within a

T WAC 44-14-04004(4)(a). The model rules were promulgated at the request of
the legislature to provide guidance to agencies and the public. See RCW 42.56.570.

12 RCW 42.56.070.
13 Se8 RCW 42.56.120.
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request to which it has already responded. Beéause this error affected most of the
rulings made below, wé reverse and remand for further proceedings as discussed
below.
| Exemplion For Open and Active Law Enforcement Invesfigations
Under RCW 42.56.240(1), public records are exempt from disclosure when their
- production would interfere with privacy or with effective law enforcement:

The following investigative, law enforcement; and crime victim
information Is exempt from public inspection and copymg under this
chapter:

(1) Specific intelligence information and specific investigative
records compiled by investigative, law enforcement, and penology
agencies, and state agencies vested with the respons:blhty to discipline
member of any profession, the nondisclosure of which is essential fo
effeotlve Iaw enforcement or for the protection of any person’s right to
priveacy.14

- As established in Newman v, King County, this exemption applies categorically to all

records of open and active police investigations.’® In Newman, a journalist requested

police records in the unsolved murder of prominent civil rights leader Edwin Pratt, who
was killed in 1969. Two government agenciés were still investigating the murder and
denied the request under the “essential to effective law enforcement” exemption.”® The
Waghington Supreme Court agreed, and held the effective law enforcement prong of
RCW 42.56.240(1) consfitutes a categorical exemption for all records of open .and active

police investigations; such records are not subject to in camera review by judges.!” The

' (Emphasis added.)

15 133 Wn.2d at 574-75.
1814, at 569.

"7 1d, at 575.
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court reasoned that whether disclosure Wouid compromiée an open investigation is best
determined by law-enforcement, not courts, ™

Thr._a categorical exerption applies if the investigation is leading towards “an
enforcement proceeding.”t® The parties do not dispute that the records were
categorically exempt as long as SPD’s investigation of the July incident remained operi

and dctive.

The first question is when the categorical exemption ceased or was interrupted.
In Cowles Publishing Co. v. Spokane Police begartment, the court clarified that the
categoriqal exemption ends when police refer a case to a prosecuting agency: “Wihere
thé suspect has been arrested and the matter referi'ed to the prosecutor, any potential
danger to effective law enforcement is not such as to warrant categorical

nondisclosure.”® After raferral, the exemption must be justified as applied fo the

particular case.?'

Hete, the case was twice referred to a prosequtor. First, two days after the
incident, it Was referred to fhe KCPA for rush filing. King County declined to file and
retumed the case for further investigation. Then, some months léter, SPD referred thé
case to the city attorney.

Sargent contends, and the frial court agreed, that when the case was sent to

the KCPA in late July, the'records submitted lost their categorical exemption. This

18 1d, at 574.
9 |4, at 573.
20 139 Wn.2d 472, 479, 987 P.2d 620 (1999).

2 14, at 479-80; see also Seatile Times Co. v. Serko, 170 Wn.2d 581, 503-94,
243 P.3d 919 (2010)
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would be true had nothing else occurred, but it ignores the subsequent events: before
Sargent filed his first records request, the KGPA had returned the file.for further work

and SPD had resumed its investigation.

Newman and Cowles both rest on the premise that disclosure of records during

an open investigation is a judgment best left to law enforcement.?? The ‘suggestion that
the records initially submitted should have been disclosed, despite the prosecutof’s
implicit conglusion that the investigation was incomplete, amounts to a judicial

declaratidn that disclosure. would not have interfered with the remaining investigation.

As the Newman court pointed out; judges are not equipped to make such a
determination.?® At the time of Sargent’s request, the entire case file constituted an
open investigation within the categorical exemption. The trial court erred in ruling SPD
violated the act by failing to disclose the documents submitted for ruéh filing in July.

Eventually, the file was referred to the city attorney, at which point the
categorical exemption for open investigations ceased under Cowles.

The trial court ruled, however, that the invesﬁgaﬂon ceased to be open and
active, and the exemption ceased to apply, as of the dafe bf the last witness interview,
October 23. From that date forward, the court imposed the maximum penalty of $100
per day for nondisclosure,

We disagree with this analysis for several reasons. First, it is pléinly

unworkable. It would require police agencies to recognize that an interview or other

22 Newman, 133 Wn.2d at 573-74; Cowles, 139 Wn.2d at 477.

%5 Newman, 183 Wn.2d at 574. The parties do not brief, and we do not address,
what procedure should obtain where a records request is filed while the case is still in
the hands of the prosecutor, who thereafter returns the file for further investigation. -

10
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activity is the last step in an ongoing investigation. The fact that a particular event

turns out to be the last will not necessarily be obvious af the time. And whether.to

| investigate further or whether the file is ready for referral to a prosecuting agency will -

oftenbe a collective'or cormmand decision and not solely the judgment of the officer -
who happens to collect the Iasf piece of evidence. The trial court's ruling subjects :
police agencies to penalties both for lack of prescience and for internal collaboration_ in
determining the sufficiency of an investigation.

This approach also does not conform to Newman, which instructs that
doc'umen'ts in an open and active law enforcement investigation are not subject to

disclosure when the investigation Is leading toward an enforcement proceeding,?* or to

'Cowles, which holds an investigation is ho longer open and active as of the time law

enforcement refers the case fo the prosecutor.”® Just as whether effective law
enforcement requires that records of an open investigation be exempt from disclosure
is a judgment best left to law enforcement,?® so is deciding whether an investigation is
ready fof referral-to the prosecutor. The trial court erred by éubstituting its judgment

for that of the police department.

The categorical exemption expired when the case was referred to the city

attorney for prosecution, SPD did not violate the PRA or act in bad faith by declining

" disclosure before that date.

2 |d. at 575; see also Seattle Times, 170 Wn.2d at 593.
2 Cowles, 139 Wn.2d at 479.
% Sae id, at 477.

1"
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Exemptions

We turn now to the particular exemptions claimed in SPD’s response fo the only
request made by Sargent after the investigation closed; the February 5 request. The
PRA .requires that the agendy'demonstrate that 'a claimed exemption applies to the
record withheld.”’ The trial court held SPD falled to do this in several respects.

Nﬁndisclosure Of Witness ldentities. In disclosing the investigative file, SPD
redacted the names of witnesses, citing thé exemption for the protection of withesses
and vietims of a crime in ROW/ 42.56.2402):

Information revealing the identity of persons who are witnesses to'or

victims of crime or who file complamts with investigative, law '

enforcement, or penology agengcies, other than the commission, if

disclosure would endanger any person's life, physical safety, or
property. If at the time a complaint is filed the complainant, victim, or
witness indicates a desire for disclosure or nondisclosure, such desire

shall govern.

The trial court rejected this exemption, ruling that absent a specific request from a
witness for nondisclosure of personal information, the agency must make an
affirmative showing that disclosure entails a potential threat to safely or property,

which SPD failed to do.

We agree. SPD made no showing that disclosure of identifying information
would “endanger any person's life, physical safety, or property.”® The safety

exemption did not justify nondisclosure,

2T RCW 42.58.070 (justification for redactions of personal information “shall be
explained fully in writing), .210 (refusal “shall include a statement of the specific
exemption authorizing the withholding of the records (or part).and a brief explanation of
how-the exemption applies to the record wﬂhheld) see al§ o Sanders v. State, 169
Wn.2d 827, 845-46, 240 P.3d 120 (2010). - '

%% See RCW 42.56,550(1).

12
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SPD also contends the Identifying information falls within the categorical
exemption as essential o effective law enforcement, because the prospect of .
disclosure would have a chilling effect on withesses who would not come forward for
fear of retaliétlon, thus impeding the ability of law enforcement to gather first-hand
accounts of an incidenf.

We do not agree there is a categorical exemption, but there is case law
supporting SPD's argument. _ '

Both Cowles Publishing Co. v. State Patrof®® and Koenig v. Thurston County,®
addressed disclosure of witness and officer identities after investigations closed. In
Cowles, the court held the identities of law enforcement officers and withesses
involved in internal investigations were exempt under RCW 42.56.240(1) because
confidentiality of the names in the records was “necessary to effective law
enforcement.”®! The lead opinion found “particularly apropos” the following
observations of the D.C. Circuit: -

“If an agency’s investigatory files were obtainable without

limitation after the investigation was concluded . . . [t]he names of

people who volunteered the information that had prompted the -

investigation initially or who contributed information during the course of

the investigation would be disclosed. The possibllity of such disclosure

would tend severely to limit the agencies’ possibilities for investigation

and enforcement of the law since these agencies rely, to a large extent,
on voluntary cooperation and on information from informants,”~4

109 Wn.2d 712, 748 P.2d 597 (1988).

%0 155 Wn. App. 398, 407-11, 229 P.3d 910 (2010) review granted, 170 Wn.2d
1020, 245 P.3d 774 (2011). .

3 Cowles, 109 Wn.2d at 733.

% |d, at 732-33 (quoting Aspin V. Dep't of Defense, 491 F.2d 24 (D.C. Cir.
1973)). | -

13
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The Qcmleg court held:

[The coﬁﬁdentiali-ty of fhe names of persons refiected on the records of

internal investigations is necessary to effective law enforcement. We

hold that where internal investigation files have already been released,

the names of the complainants, witnesses and officers invoived are

exempt from disclosure under RCW 42.17.310(1)(d).B%!

But the main Cowles opinion was sighed by only foufjusticés. Two'oth.érs
concurred solely on grounds the trial court hade unchallenged findings that
nondisclosure was essential to efféctive law enforcement3* Three pther justices

_ dissented, concluding that disclosure, not concealment, is essential to effective law
enforcement.®

In Koenig, Division Two of this court addressed a similar argument under
RCW 42.56.240(1) regarding disclosure of a victim impact statement.*® The trial court
reviewed at least four declarations, including that of the victim, each explaining the
potential chilling effect of disclosure, and ruled the PRA permitted nondisclosure. This
court affirmed, also in broad language: “Public disclosure . . . would have a chilling
effect [on effective law enforcement] by making victims reluctant to fully disclose the
impact of crimes [and would] discourage victims from submitting victim impact

statements in the first place.”” But we expressly relied upon the evidence adduced

below, and confined our holding to the document at issue.*®

38 19, at 733.

3 |d. at 734 (Anderson, J., concurring).

% 4. at 736 (Dolliver, Utter and Goodloe, JJ., dissenting).
% Koenig, 155 Wn. App. at 404-12,

% 1d, at 410, '

% )d, at 407-11.

14
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We conciude there is no clear categorical exemption' for witness identification
under the effective law enforcement prong of ﬁCW 42.56.240(1). The question t_hqs |
tumé upon the adequacy of the agency's showing that the exemption applies in the
particular case.* SPD relied upon its claim of categorical exemption and made ho
showing that redaction of names was needed to ensure effective law enforcement.
Because SPD may reasonably have relied upon the strong language in Cowles
suggesting a categbrical exemption, we remand for an opportunity for SPb to justify
redaction of witness identifying information here. |

Reasons For Refusal To File Charges. SPD asserted the effective law
enforcement prong of RCW 42.56.240(1) for its redaction of inft;:rmation that allegedly
revealed the reasons the cfty attorney declined fo file charges against Sargent and an
entry from Janes’ log. SPD contends disclosure of such Ipformation “essentially would

prcvidé a roadmap to potential criminals describing how to avoid prosecution.”

Review of the two entries‘suggests otherwise.

First, SPD redacted an entry from Janes’ investigation log reflecting his opinion
that disclosure of information to Sargent before he had made a statement fo police
would “underminef] the suspect’s credibility, for if he has all of the information known
to law enforcement, he can tailor his statement to match the known facts.”! SPD

does not explain why this reasoning should be withheld from Sargent or the public.

% Whe;cher hondisclosure is essential to effective law enforcement is a question
of fact, Id. at 407. : '
40 By, of Appellant at 30.

# Clerk’s Papers. at 499.

15
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Avoiding an opportunity for an accused fo tailor his statement to his advantage is not a
secret law,enforcement technique.
Second, SPD withheld the “filing decline memo” from the city attorney, which

notes, “Both victim and defendant appeared to be a bit out of line. A reasonable trier

- of fact, based on all the evidence and reasonably foreseeable defenses (self-defense)

will [not] be likely fo find the def[endant] guiity beyond a reasonable doubt.™? Again,
SPD fails to explain why this line of reasoning should not be disclosed. The beyond a
reasonable doubt standard for a criminal conviction Is an obvious consideration for a
prosecutor deciding whether to press éharges. 43

We agree with the trial court that SPD failed fo justify these nondisclosures

under RCW.42.56.240(1).
Sargent's Jail Records And Nonconviction Criminal History. The PRA

mandates that agencies disclose requested information unless it falls under a PRA
exemption or is exempt under another statute.** The jail records statute provides that
“records of a person confined in jail shall be held in confidence and shall be made

available only to criminal justice agencies . . . or . .. [u]pon the writfen permission of

2 |d. at 571,
* It appears there was no assertion of attomey-client privilege below, and we do
not speculate upon it. On appeal, SPD asserts the attorney work product exemption

under RCW 42.56,280. See Soter v. Cowles Publishing Co., 162 Wn.2d 716, 731, 174
P.3d 60 (2008); Limstrom v. Ladenburg, 136 Wn.2d 595, 611, 963 P.2d 869 (1998). A
contention not advanced below cannot be urged for the first time on appeal. Smith v.
Shannon, 100 Wn.2d 26, 37, 666 P.2d 351 (1983). A thorough search of the record
fails to reveal that SPD asserted the attorney work product exemption below, We thus

do not address it. '
4 RCW 42.56.070(1).

16



No. 86896-4-1/17

the persan.”® The trial cburt ruled this statute does not apply when the subject of the
records seeks thelir disclosure.*® Wg agrqé. Sargent requesied his own jail records,
including booking photos. Although the request was signed not by Sargent but by his
attqrney, thfs surely amounts to a grant of permission, SPb impropetly withheld
Sargent’s jail records.

SPD also withheld Sargent's nonconviction crin.ﬁinal history, relying on the
privacy prong of RCW 42.56.240(1) and on the Criminal Records Privacy Act (CRPA),
chapter 10.97 RCW. The court ordefed disclosure but made no findings as to the:
claimed ex'emptlions.l

The CPRA permits the subject of a criminal record to inspect that record iri
person at the agency but prohibits retention or reproduction unless for the purpose of a
challenge or correction, in which case the subject of the records must assert in writing
t'ha't‘ information i inaccurate or incomplete.” The CRPA also instructs that “[tlhe
provisions of [th'e PRA] shall not be construed to require or authorize copying of
nonconviction data for any other purpose.™® Sargent did not suﬁmit a request for his
nonconviction data for the purpose of a challenge or correction and was not entitled to

copies of those records under the CRPA. SPD properly withheld the records.

 RCW 70.48.100(2).

“% The court reasoned that SPD had not cited law that “forbids the release of
booking information to the very person who was booked.” RP (Aug. 10, 2010) at 27.

4T RCW 10.97.080. ‘
8 1d. |

17



No. 65896-4-1/18

Metadata
Sargent requested “[a]ll written or recorded communications (including
- electronic communications shch as email or text messages) by or concerning Officer
Donald Waters . . . or Detective Nathan Jénes, ‘regardiné Evan Sargent and/or the
investigation of [the July 28, 2009 inc:idelnt].’A’49 SPD brdvided hard éopieé of the
| emails, and contends it was under no obligation to disclose records in electronic
format. ‘SPD Is corfect. Under O'Neill v. City of Shoreline, a government agency is not
obligated to produc_e electrqnic versions of its records unless the request clearly
indicates a preference for that format,5° Sargent did not s indicate.
| Disclosure Of Disciplinary Ibvestigative Records
On cross appeal, Sargent assigns error to the ;:ourt’s refusal to require
disclosure of the disciplinary investigative files.?! SPD counters that the files were
categorically exempt as essential to effective law enforcement under
RCW 42.56.240(1) while the disciplinary investigation was opeh and acfive, and that
after it concluded on April 30, 2010, Sargent failed to submit a new request despite

being notified of the disposition.

9 Gleric's Papers at 125.
50170 Wn.2d 138, 151-52, 240 P.3d 1149 (2010).

51 Sargent asserts the court’s written order, which clearly refused to order SPD to
produce unredacted copies of disciplinary records, should be “clarified” to reflect the
court’s oral ruiing that “all the. information thus far withheld . . . be turned over
immediately.” RP (Aug. 10, 2010) at 30 (emphasis added). Written findings control
over an oral decision. Grundy v, Brack Family Trust, 151 Whn. App. 657, 571, 213 P.3d
619 (2009), review denied, 168 Wn.2d 1007, 226 P.3d 781 (2010); State v. Hinds, 85
Wh. App. 474, 486, 936 P.2d 1135 (1897) (an oral decision may supplement writteh
findings to the extent the oral decision does not conflict with the written findings).

18
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SPD is correct. The Newman court's reasoning applies equally to disciplinary
investigations: “The ongoing nature of the investigation naturally provides no basis to
decide what is important. . . . The determination of sensitive or nonsensitive
documents often cannot be made until the case has been solved.”? A disciplinary
investigation could lead to criminal charges, and disclosure of the records while the

investigation is underway could compromise both the Ir)vestigation and any
subsequent actions. The files were categorically exempt when Sargent made his
request.55

As discussed above, the PRA doss not provide for standing requests.

PRA Violation Penalties

The PRA requires imposition of per diem penaities for violations, and provides
that “it will be within the discretion of the court to award such person an amount not
less than five dollars and not to exceed one-hundred dollars for each daly [in violation

of the PRA]."* SPD argues the court abused its discretion In awarding the penaties,

including the $100 per day maximum penalty. We agree.

8 Newman, 133 Wn.2d at 574

% We do not address what disclosure would have been called for had a request
been submitted after the investigation closed. A recent decision of our Supreme Court
rejected the personhal privacy exemption in this context except as to the officer's name,
but did not address the essential to effective law enforcement exemption. See

Bainbridge Island Police Guild v, City of Puyallug No. 82374-0, 2011 WL 3612247
(Wash. Aug. 18, 2011).

5 RCW 42.56.550(4). An award of statutory penalties and fees under the PRA is
reviewed for abuse of discretion, Yousoufian v. Office of Ron Sims, 168 Wn.2d 444,
458, 229 P.3d 735 (2010). .An abuse of discretion is a manifestly unreasonable decision
or one based on untenable grounds or for unienable reasons. {d.
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In Yousoufian v. Office of Ron Sims, the court set forth guidelines for

determining an abprop_riate penalty for a PRA violation.”® Yousoufian had filed a PRA
request with King County in May 1997. The county released records to him in
increments over time, asserting it was searching various locations or that his requests
were unclear. By June 2001, the county had finally disclosed all the documenis—
more than four years after the initial request, and more than one year after Yousoufian
had ﬁleq a PRA lawsuit. The trial court found the county grossly negligent and
imposed a"$1 5 per day penalty.® | |

The Supreme Gourt held the penalty Was not propottionate tb the misconduct,
and set forth 16 nonmandatory and somewhat overlapping guidelines for PRA penalty
assessments; ¥ |

[Miitigating factors that may serve to decrease the penalty are (1) a lack
of clarity in the PRA request; (2) the agency's prompt reSponse or
legitimate follow-up inquiry for clarification; (3) the agency’s good faith,
honest, timely, and strict compliance with all PRA procedural
requirements and exceptions; (4) proper training and supervision of the
agency's personnel; (5) the reasonableness of any eéxplanation for
noncompliance by the agency; (6) the helpfulness of the agency to the
requestor; and (7) the existence of agency systems fo track and retrieve
public records.

Conversely, aggravating factors that may support increasing the
penalty are (1) a delayed response by the agency, especially in
circumstances makinhg time of the essence; (2) lack of strict comphance
by the agency with all the PRA procedural requirements and
exceptions; (3) lack of proper training and supervision of the agency's

5 168 Wn.2d at 459-83.

% |d; at 45758, The first penalty imposed was $5 per day. After the first appeal,
it was increased to $15 per day.

5 1d, at 468 (“the factors . . . are offered only as guidance, may not apply equally
or at all in every case, and are not an exclusive list of appropriate considerations. . . .
These factors should not infringe upon the considerable discretion of trial courts to
determine PRA penalties.”).
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personnel; (4) unreasonableness of any explanation for noncompliance

by the agency; (5) negligent, reckless, wanton, bad faith, or intentional

noncompliance with the PRA by the agency; (6) agency dishonesty, (7)

The public importance of the issue to which the request is related,

where the lmportance was foreseeable fo the agency; (8) any actual

personal economic loss to the requestor resulfing from the agency's

misconduct, where the loss was foreseeable fo the agency; and (9) a

penalty amount necessary to deter future miscoriduct by the a ency

considering the size of the agency and the facts of the case.®®
The Yousoufian court held the appropiiate penalty for the county’s gross negligence
was $45 per day.™

By comparison, the penalty assessment against SPD s completely
disproportionate. SPD timely re-sponded to Sargent’s requests, properly withheld the
criminal investigative records (and suggested timing for a “refresher” request),
disclosed the records within two months when they were not exempt, properly withheld
the disciplinary investigation file, and kept Sargent informed of the status of the
criminal and disciplinary investigations. SPD violated the PRA only insofar as it failed
to provide Sargent's jail records and failed to justify certain exemptions. And SPD’s
reliance upon a categorical exemption for witness Identification was hardly an
unreasonable reading of the case law. Finally, the trial court’s finding of bad faith is
not supported by the evicke‘nce,0 and there is no showing that SPD was negligent.

There was no basis for the maximum penalty.

6 |4 at 467-68 (footnotes omitted).

5 |d, at 468-89. There is no indication the trial court applied the Yousoufian
factors here.

. % BPD does not assign error to the findmg of bad faith, but challenges its legal
basis. Because we agree with SPD on the legal context, we reject the finding for
purposes of the penalty. The frial court also implied bad faith with respect to SPD’s
handling of Sargent's request after the case was referred to the city attorney. There is
nothing in the record of proceedings or clerk’s papers to support this conclusion. -
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Attorney Fees

A party who prevails against an agency in PRA litigation is entitled to all c;gsts,
including reasonable attorney fees, incurred in connection with such legal action.®!
Attorey fees awards are reviewed for abuse of discretion:®

SPD contends:the court awarded fees at an excessive houﬂy rate and for an
unreasonable number of hours. But the court applied the lodestar method, which is
the accepted approach to awarding legal fees in. PRA cases,™ found the rates
reasonable, and awarded fees for thé hours it found to be justffied. SPD does not
show any abuse of discretion in the court's methodology.

For his part, Sargent contends the court abused its discretion by dedlining to
award fees incurred after the August 20, 2010 hearing. We agree. A pre\)ai!ing

plaintiff in a PRA action is entitled to “all ¢osts . . . incurred in connection with such

legal action.” Given this clear language, and in conjunction with the PRA’s mandate
of liberal construction,?® it was an abuse of discretion to exclude fees related to

successful issues simply because the fees were incurred after the hearing.

1 RCW 42.56.550(4).

®2 Kitsap County Prosecuting Attorney’s Guild v. Kitsap County, 156 Wn. App.
110, 120, 231 P.3d 219 (2010). .

& West v. Port of Olympia, 146 Wn. App. 108, 122, 182 P.3d 928 (2008) (citing
Mahler v. Szugs, 135 Wn.2d 398, 433, 957 P.2d 632 (1998)). The court determines the
number of hours reasonably expended in the litigation and multiplies it by the
reasonable hourly rate of compensation. id.

84 RCW 42.56.550(4) (emphasis added).
5 RCW 42.56.030.
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~ Where PRA litigation involves several disputed issues, however, the court
should award fees only for work on successful issues.®® On remand, therefc::re, the
court must limit the fees award to work on the issuas upon which ,Sargént prevails.
Sargent requests fees on appeal under RAP 18.1 and RCW 42.56.650(4). We
award fees fo the extent Sargent has prevailed in this appeal; the amount shall be
detérmined by the trial co,u& oh remand.
| ‘ ~ CONCLUSION
~ We affirm the trial coﬁrt’s refusal-to require disclosure of the disciplinary
investigation files. We also affirm the court's rulings that the safety and effective law
enforceﬁnent exemptions did not justify nondisclosure of withess identifications, and
the effective law enforcement exemption did not justify redaction of reasons for ﬁot

filing charges or the entry in Janes" log concerning disclosure of records prior to

. conducting an interview with Sargent.

The frial court erred in holding that Sargent's initial request remained pending
after SPD formally responded; in holding the investigative file submitted to the city

attorney was subject to disclosure in responsé to a request made after the |

* investigation had resumed; in holding the open investigations exemption ceased on

the date of the last witness Interview; in requiring SPD to release Sargent's jail
'records', and in its assessment of penalties. The court also erred in limiting Sargent's

fees to those incurred as of the date of the hearing but not thereafter. We reverse

these rulings.

% Sanders v Stafe, 169 Wn.2d 827, 868, 240 P.3d 120 (2010).
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We remand for further proceedings consistent with this opinion, including an
opportunity for SPD to show its effective law enforceme;ntjustiﬁcaﬁon for redacting the
witness identifications in this case (as oppdsed to a categorical exemption), for

reconsideration of penalties, for a revised fees award, and for a revised disclosure

order:

WE CONCUR:

&’f}

N/

%CK&{E'. [ .; _ | (‘;\m“}
<S |
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
| DIVISION ONE
EVAN SARGENT, No. 65896-4-1

Respondent/Cross Appellant;

ORDER DENYING MOTION

FOR RECONSIDERATION

)
)
)
)
V. )
)
SEAT_TLE POLICE DEPARTMENT, )

)

)

)

Appellant/Cross Respondent.

Respondent/cross appellant Sargent filed a motion for reconsideration of the
court’s bp'lnion filed Séptember 19, 2011. The panel, having considered the motion, has
determined it should be denied. Now, therefore, it is hereby

ORDERED that respondent/cross appellant's motion for reconsideration is

denied,

&
Done this | 'H‘day of Q)@[LL , 2012,

FOR THE PANEL:

S

) e
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE
EVAN SARGENT, No. 65896-4-1

Respondent/Cross Appeliant,

ORDER DENYING MQOTIONS
TO PRESENT ADDITIONAL
EVIDENCE

)
)
)
. )
v. : )
. )
SEATTLE POLICE DEPARTMENT, )

)

)

Appellant/Cross Respondent.

Respondent/cross appellant Sargent filed two motions to present additional
evidence on the merits under RAP 9.11. The panel, having considered both hotions
and appellant/cross respondent’s response thereto, has determined they should be
denied. Now, therefore, it is hereby

ORDERED that respondent/cross appellant's motions to present additional
evidence are denied.

Done this }Vljr_hday of Q(p[ﬂ , 2012,

FOR THE PANEL:

Sl



