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This consblidated appeal arises out of land use petition act (LUPA).
proceedings’ brought 1t.)efore the King County Superior Court by the
Respondent King Coﬁnty Department of Development and Environmental
Services ("FDDES" or "Department"). Appellant King County Hearing
Examiner ("Examiner") respectfully submits this brief in support of the
limited‘,appeal issues set forth herein.

L INTRODUCTION

* In its Order Granting LUPA Appeal dated November 17,2010
("Order"),? the Court feversed a decision issued by the Examiner
pertaining to code enforcement proceedings initiated by the Department
against a properfy owner (Jeffrey Spencér) and his commercial tenant
(Ronald Shear) for failing to secure what DDES Believed to be necessary
permits applicable to the material processing operations conducted on the
Spencer property and for alleged critical areas (wetlands® aﬁd flood
hazard) Violations.

In a decision issued on January 2.8, 2010 ("Examiner's Decision")"

the Examirner largely granted Spencer and Shear's appeal. The Examiner

L All three defendants appealed from the Superior Court decision. The three appeals

were consolidated by notation ruling on January 19, 2011,

2 A true and cofrect copy of the Superior Court's Order is attached hereto at Appendix

A. .
3 DDES did not pursue the Examiner's resolution of the wetlands issue in its LUPA

appeal before the Superior Court.
- A true and correct copy of the Examiner's Decision is attached hereto at Appendix B.
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determined that the materials processing operations challenged by the
Departlnent constituted a legal nonconforming use and that DDES had
failed to prove the existence of critical areas violations on the subject
property both with respect to the wetlands and flood hazard area citations.
(CP 266) The Examiner disagreed with Spencer and Shear only with
respect to their contention that a legal nonconforming use was not subject
to certain permit requirements related to the expansion and ongoing
conduct of the operations and that they were not responsible parties for
purposes of code compliance.” (CP 250-282)

In its LUPA petition, the Department argued that the Examiner
erred in concluding that the materials processing facility constituted a
legal nonconforming use of the property and that the Examiner exceeded
his jurisdiction both with respect to his conclusion regarding the
applicability of flood hazard regulations to the subject property and by
placing conditions on the Department's subsequent permit review of
operations the Examinor had determined to be a legal nonconforming use.
(CP 1-46) |

The Superior Court agreed with the Department and ruled that the

Examiner erred as a matter of law in concluding that a legal

The Examiner's resolution of the responsible parties issue was not a subject of review
before the Superior Court.



nonconforming use had been established on the subject property and that
the King County Critical Areas Ordinance does not contéiﬂ an enforceable
flood hazafd standard. The Court further ruled that the Examiner
exceeded his jurisdiction by imposing conditions on DDES' review of
subsequent permit applications pertaining to ongoing material processing
activities on the property. The Court was persuaded that such conditions
might conflict with other regulatory schemes such as the Stéte
‘Environmental Protection Act ("SEPA"), Chap. 43.21C RCW.

The imposition of conditions on the Departmeént's subsequent
review o.f permité related to the materials processing c;peration Qh the
property was predicated on the Examiner's determination that Shear's

" material prdcessing operations were a legal nonconforming use of the
Spencer property and that the Departmenf had failed to prove wetlands
and flood hazard violations on the property.‘ Following what had been
protracted and contentious‘ prpceedings, the conditions on subsequent
permit review were intended to achieve finality and to preserve the effect
of the Examiner's determinations on these issues by safegﬁdrding against
the subsequent permit review process being used as an opportunity to
relitigafe them. |

Under the circumstances of record befére the Examiner, and in

light of the Examiner's important regulatory oversight role, the Examiner



was within his authority to impose the permit review conditions.
Furthermore, nothing in the Examinet's Decision directed DDES to violate
any code provision or statute. As such, the Superior Court's conclusion
that the Examiner excéeded his authority to place conditioﬂs on
subsequent permit review should be reversed.

Even assuming this Court were ultimately to concur with the
Superior Court's conclusion that the subject materials processing
operations did nd qualify as a legal nonconforming use, thé Superior
Court's conclusion that the Examiner acted beyond his authority in
conditioning further permit review would still be erroneous. In that
: eventﬁality, rather than affirming a reversal of the Examiner's Decision,
the appropriate remedy would be to remand this matter to the Examiner to
allow him an opportunity to modify the Decision to dispense with any
conditions that are rendered moot as a consequence of the Court's
determination of other appeal issues and to otherwise modify the Decision
consi.stent with the Court's conclusions.

Finally, the Examiner notes that it participates in this consolidated
appeal only for purposes of addressing the oné issue pertaining to the
Examiﬁer’s jurisdictional authority presented by the Superior Court's

Order and not for purposes of advocating for or against any other party's



position on the other substantive issues presented in this consolidated
appeal.’
II.  ASSIGNMENTS OF ERROR
The Examiner assigns error to Finding of Fact No. 3 and
Conclusion of Law No. 3 as set forth in the Superior Court's Order.
III.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR
Whether the Court erred in concluding that the Examiner exceeded
his jurisdiction by imposing conditions on any subsequent permit review
associated with Shear's operations where the Examiner largely granted
Spencer and Shear's code enforcement appeal — and imposed the permit
review condiﬁons in order to achieve some measure of finality in those
protracted and disputati_ous proceedings by precluding further debate
during the permit review process on disputed issues already resolved by
the Examiner — and where no showing was made that the permit review
conditions insolubly conflict with other code or statutory requirements.
IV.  STATEMENT OF THE CASE
This LUPA matter arose out of a code enforcement action ’

involving the operation of an organic waste processing facility in the

S Inits LUPA appeal, the Department also challenged the Examiner's jurisdiction with
respect to his conclusion regarding the applicability of the county's flood hazard
regulations to the subject property. The Examiner appeared in the Superior Court
proceedings for the limited purpose of responding to the jurisdictional challenges raised
by the Department. Since the Court resolved the flood hazard issue on non-jurisdictional



Lower Green River Valley.” The Department initiated code. enforcement
action against the property owner (Spencer) and the commercial business
6perator/lessee (Shear) by issuing a notice and order on October 9, 2006
citing Spencer and Shear for operation of a materialé processing facility in
aﬁ A-10® zone in a critical area (wetland, flood hazard area) without
required permits and for clearing, grading, and/or filling within a critical
area without permits. (CP 253) The notice and order required the faciiity
to be shut down, all equipment to be removed from the site, and a clearing
and grading permit obtained to abate and restore the property. 1d. Both
Spencer and Shear appealed the notice and order to the Examiner. Id.

The Department's primary allegations in the code enforcement
action were that the appellants were operating an unpermitted materials
processing facility in an agricultural zone and-in violation of critical areas
code provisions pertaining to wetlands and flood hazard areas. The
Examiner resolved those fundamental issues in favor of Spencer and

Shear. The Examiner granted Spencer and Shear's appeal after concluding

%rounds, the Examiner has not assigned error to the Court's ruling on that issue.

As the Examiner described the operations: "The subject business is not accessory to a
mineral éxtraction or sawmill use, it involves grinding and screening large quantities of
mostly land-clearing and landscaping organic debris, and the piles of pulverized organic
product are.constantly being expanded as materials are ground and depleted as product is
sold. The piles of stumps, branches and yard waste increase during the summer and are
mostly processed during the winter. Much of the ultimate product is used in winter by
dairy farms as animal bedding and some of the material is burned by mills for electric co-
%eneration.” (CP 254-255)

Agricultural Zone, 10-acre minimum parcel. KCC 21A.04.010; KCC 21A.12.040.
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that the materiai processing operation was not illegal as alleged by DDES,
but rather a legal nonconforming use ("NCU"). (CP 269, 275). The
Examiner also concluded that DDES had failed to prové the existence of
cr‘itical areas violations on the Spencer property. (CP 274)

The Examiner denied Spencer and Shear's appeal only with respect
to their contention that because the operation was a legal NCU they were
not required to obtain a conditional use permit ("CUP"Y and a grading
permit and with respect to their contention that they wére not responsible
parties for purposes of code compliance. (CP 274-275)

- In its LUPA appeal, the Department asserted, among other issues
not the subject of the Examiner's instant appeal, that the Examiner
exceeded his jurisdiction by placing conditions on the review of
subsequent permit applicatibns pertaining to Sheat's operations. Without a
showing that specific code or statutory violations would necessarily result
from the imposition of such conditions under those circumstances, the
Court nevertheless granted fhe Department's LUPA appeal on the grounds
that the Examiner exceeded his jurisdiction by conditioning the review of
subsequent Spencer-Shear permit applications. As noted, the Examiner

had determined those operations to be a legal NCU and had further found

The property is a ten acre parcel. (CP 251)

The Examiner reached this conclusion because the operations on the Spencer parcel,
although a legal NCU, had been significantly expanded. (CP 274)

-7-



that the Department had failed to establish any critical areas violations on
the property as had been charged in the notice and order. The permit
* review conditions were imposed by the Examiner in order to preserve the
central conclusions of his Decision in any subsequent permit review
proceedings.

V.  ARGUMENT

A. -  Standard of Review

Judicial review of a final land use decision is governed by LUPA,
RCW 36.70C, et seq. Appellate review is conducted de novo on the basis

of the administrative record. Wells v.Whatcom County Water Dist. No,

10, 105 Wn.App. 143, 150, 19 P.3d 453 (2001). ‘The appellate court
reviews the decision from the sarﬁe vantage point as the superior court,
applying the LUPA standards of review direcﬂy to the hearing examiner's
decision and on thé basis of the a(Iirvninistrative' record that was before the

hearing examiner. HJS Dev. Inc. v. Pierce County, 148 Wn.2d 451, 467-

68, 61 P.3d 1141 (2003); Pinecrest Homeowners Ass'n v. Glen A.

Cloninger & Assocs., 151 Wn.2d 279, 288, 87 P.3d 1176 (2004). No

deference is given to the Superior Court's findings. Griffin v. Thurston

County, 165 Wn.2d 50, 55, 196 P.2d 141, 143 (2008).



As the party seeking relief from the land use decision, DDES bears
the burden of meeting one of the LUPA, standards of review. Pinecrest,

151 Wn.2d at 288. The LUPA standards are:

() The body or officer that made the land use decision
engaged in unlawful procedure or failed to follow a
prescribed process, unless the error was harmless;

(b) The land use decision is an erroneous interpretation
of the law, after allowing for such deference as is
due the construction of a law by a local jurisdiction
with expertise;

(c) The land use decision is not supported by evidence
that is substantial when viewed in light of the whole
record before the court;

(d) The land use decision is a clearly erroneous
application of the law to the facts;

(e) The land use decision is outside the authority or
: jurisdiction of the of the body or officer making the

decision; or

(f) The land use decision violates the constitutional
rights of the party seeking relief.

For purposes of the Examiner's limited appeal, the relevant
standard is whether the Examiner's Decision was outside his authority or
jurisdiction. RCW 36.70C.130(1)(e).

Relief may be provided under LUPA only if the petitioner has
carried its burden of establishing that one of the standards articulated in

RCW 36.70C.130(1) has been met. Griffin v. Thurston County, 165




Wn.2d at 55. Moreover, under LUPA, a reviewing court sitting in an
appellate capacity must give substantial deference to both legal and factual

determinations of local jurisdictions with expertise in land use regulation.

RCW 36.70C.130 (1); Timberlake Christian Fellowship v. King Coﬁnty, '
114 Wn.App. 174, 180, 61 P.3d 332 (2002).

As the party seeking relief from the Examiner's Decision, it is the
Department's burden to show that it is entitled to relief under the
applicable LUPA standard. Since the Department could not meet its
burden to establish error under LUPA with regard to the Examiner's
authority to impose conditions on subsequent related permit review, the

Court erred in revérsing the Examiner's Decisibn on that issue.
B. "The Court Erred in Concluding that the Examiner Exceeded
his Jurisdiction by Imposing Conditions on Subsequent

Permit Review Proceedings Associated with the Material
Processing Operations on the Spencer Property.

Having concluded that the material processing operations
éonducted by Shear on the Spencer property constituted a legal
nonconforming use and that DDES had not proven the wetlands and flood
hazard violations cited in the noﬁce and order, the Exarﬂiner did not
exceed his authority in placing ‘reasonable-limitations on the Department's
permit review process as it related to the contésted operations. As such,

~ the Examiner's Decision to impose conditions on future permit review

-10-



relative to Shear's operations should riot have been reversed on the
grounds that the Examiner lacked jurisdiction to impose such conditions.

1. - The Examiner imposed conditions as a result of the grant of
the Spencer-Shear appeal, not its denial, and he did not
exceed his authority by restricting DDES from
undermining the effect of his decision via its ongoing
regulatory supervision of the Spencer property.

In its LUPA petition, the Departrﬁent argued that KCC
20.24.080(B) preclﬁdes the Examiner from placing conditions on a permit
- or appeal that has been denied. The Examiner did not do so. As
previously noted, the Spencer-Shear appeal was granted insofar as the
appellants contended that a legal interim recycliﬁg facility had been
established on the site and that the Department had failed to prove the
existence of critical area wetlands on the property or that the property was
within a flood hazard area. The appeal was denied only insofar as the
appellants coﬁtended that such nonconforming use could be expanded and
operated without further county permit reviev;/.

From that threshold ﬁnding, the Examiner went on to conclude
that, Whilé the property was being operated as a legal nonconforming ﬁse,
it was nevértheless subject to ongoing regulatory action to the extent tha;t :
the existing use expanded beyond its.original scépe and because
nonconforming materials processing operations are not wholly exempt

from regulatory oversight. (CP 271)

-11 -



Only after resolving the threshold questions of whether the appeal
should be granted as to the establishment of a legal nonconforming
materials processing use on the Spencer property and whether any critical
areas violations had occurred was it necessary to address the questions of
whether any expansion of the use required a conditional use permit
(“CUP”) and whether the operations on the Spencer parcel,
notwithstanding their status as a legal nondonforming uée, are nevertheless
subject to some degree of regulation under the County's zoning code. (CP
269) Although the nature of the processing use on the Spencer property
did not change after 2005, because its "volume and intensity were greatly
enlarged" the Examiner concluded that the appellant's were required to
obtain a CUP. Id.

Thus, while the Examiner concluded that although the mat_eriais
processing operation on the Spencer propertyl qualified as a legal
nonconforming use, he also ruled that its expansion was subject to some
degree of regulatory oversight. (CP 269-271). The Examiner, however,
also made clear that such fﬁture oversight, was not to be used as a means
of ﬁﬁraveling the essential conclusion reached by the Ekaminer; namely,
that the materials processing operation on the Spencer parcel was legal:

[TThe application of KCC Chapter 21.A.22 to processing

operations on the Spencer property needs to be subject to a
the [sic] limitation that such procedures should not be used

-12 -



as a back-door pretext to force the legally established non-
~ conforming activity out of business.

(CP 271)

2. The conditions imposed by the Examiner were appropriate
in light of the protracted and fractious nature of these
proceedings.

This matter wés the subject of lengthy and contentious
prbceedings before the Examiner. The Department’s underlying Notice
and Order was issued on October 9, 2006. As the Examingr observed in
his Decision, “[t|he two-and-a-half year period stretching from the filing
of the notice and order in October 2006 to the opening of the appeal
hearing on June 23, 2009 was characterized by much maneuvering and
wrangling but producéd little in the way of useful results.” (CP 253) The
hearing alone lasted eight days over a span of time extending from June
23, 2009 to November 16, 2010, and resulting in nearly 3,000 pages of
transcript. The matter was so contentious that the original hearing
examiner reviewing the case eventually recused himself. (CP 254)

The contextual reaiity of these “marathon proceedings” was a
significant consideration for the Examiner in fashioning a remedial
scheme that would achieve finality and preserve the effect o;‘ his findings

and conclusions regarding the alleged code violations. As the Examiner

saw it:

~13-



DDES’s non-negotiable bottom line appears to be simply

to shut down the cited commercial operation on Mr.

Spencer’s property. Moreover, since Mr. Shear seems to

have unwisely engaged in some bad behavior with both the

neighboring property owner to the south and with some of

the agency inspectors and investigators, DDES adopted the

position that closing down operations on the Spencer

property was a holy crusade where nothing short of total

victory would be acceptable. The inevitable result of this

rigidity was a process more preoccupied with posturing

and tactical moves and countermoves than with identifying

and addressing the underlying issues.

(CP 253)

Given the highly adversarial nature of the proceedings, the
Examiner was within his regulatory oversight authority to fashion a
remedial scheme that would preserve the integrity and fairness of the
hearings process by including in his Decision a directive to the
Department not to use future regulatory actions to relitigate the essential
issues resolved in the hearing process. In other words, the Examiner acted
within his authority to fashion a remedy that would give full force and
effect to his Decision that the material processing operation on the
Spencer property was a legal nonconforming use and that the Department
had failed to meet its burden of proving the existence of critical areas
violations as charged in the notice and order.

In its LUPA appeal, the Department argued that, pursuant to KCC

20.24.080(B), the Examiner cannot condition the denial of an appeal.

14 -



Since the Examiner’s conditions were not imposed as a result of the
aspects of the Decisilon denying the appéél, but rather on those aspects of
the Decision that granted the appeal, the County’s reliance on KCC
20.24.080(B) is misplaced. In fact, KCC 20.24.080(B) specifically
authorizes the Examiner to, "grant the application or appeal with such
conditions, modifications and restrictions as the examiner finds necessary
to make the application or appeal compatiblé with the environment and
carry out applicable state laws and regulations . . . and . . . official laws,
policies and objectives of King County." KCC 20.24.080(B).

The Department's reliance on In Re King County Hearing

Examiner, 135 Wash.App.j 312, 144 P.2d 345 (2006) in support of its
argument fhat the Examiner improperly conditioned the Decision is also
mispla"ced. In that case, the hearing examiner denied a citizens group's
appeal of a final enviroﬁmental impact statement ("EIS") that had been
issued for a proposed wastewater treatment facility. Having denied the
appeal, however; the hearing examiner in that case nevertheless imposed
additional environmental review conditions, including a requirement that
additional seismic studies be undertaken on fhe site of the proposed
facility. The hearing examiner further reqﬁired that if the additional
investigation yielded evidence that the site was on a fault line, a

supplemental EIS was to be produced. Under such circumstances, where

-15-



thé hearing examiner had outright denied the administrative appeal, but
even so still imposed substantial additional enfzironmental review
responsibilities on the agency that had prevailed in the appeal, the court
concluded that KCC 20.24.080(B) preqluded fhe imposition of those

additional requirements on the affected agency.

The applicatio:n of KCC 20.24.080(B) in the Hearing Examiner
case is distinguishable from its application in the instant matter. In

contrast to the instant matter, the Hearing Examiner case was one in which

the underlying administrative appeal was completely denied. Here, as
noted, the underlying appeal was granted with respect to its most
significant and fundamental issues. Under such circumstances, neither

KCC 20.24.080(B) nor the Hearing Examiner decision preciude the

imposition of conditions on subsequent permit review that restrict the
Department from reopening issues setfied by the Examiner in the code
enforcement proceedings.A

Not only is DDES’ applica'tion of KCC 20.24.080(B) incorrect in
the context of these broceedings, the Department’s argument requires that
KCC 20.24.080(B) b_\e read in isolation and in disregard of other
applicable Code sections. KCC 20.24.080(B) is not the only applicable
code section. Other code sections authorize the Examiner to limit the

Department’s regulatory conduct in light of hisA Decision. KCC 20.24.100,

-16 -



for example, similarly authorizes the examiner, “to impose conditions,

modifications and restrictions, including but not limited to ... screenings

in the form of landscaping or fencing ....” (Emphasis added.)

Addiﬁonally, to the extent that DDES challenges the Examiner's
Decision as being an unjustifiable usurpation of the Department's future
regulatory discretion by conditioning the scope of its review, it is also
incorrect. This is not a situation in which the Examiner is attempting to
"gain additional authority over potential future permit processes by reason
of a prior related appeal,” as DDES suggested, buta reasonable imposition
of conditions and retention of jurisdiction in order to give effect to the
Examiner's Decision in the instant appeal. (CP 50-183)

As previously discussed, the conditions were imposed in order to
effectuate the Examiner's ruling in a technically complex and highly
contentious proceeding of long duration. The Examiner's justification for
imposing certain limiting conditions on the Department's regulatory

.review of the Spencer property is clear:

Before describing the future regulatory process in more

detail, it is perhaps useful to address the relationship

generally between this appeal proceeding and such future

regulatory activities. Based on its comprehensive’

application review process, DDES subscribes to what

might be characterized as the "innumerable bites at the

apple doctrine." In DDES's view if it brings a notice and

order action against a property owner citing 10 instances of
alleged violations, and after an appeal hearing the property

-17 -



owner prevails on 9 of those 10 items, DDES believes that

its success on the one item still entitles it to submit the

property owner to the full gamut of review requirements,

including all those upon which the property owner

prevailed on appeal.

(CP274)

DDES' argument that the Examiner cannot condition the appeal
also ignores the vigorous statement of legislative purpose contained in the
Code charging the Examiner with ensuring that the County's land use
regulations be imposed in a manner that réspécts both public and private
interests, KCC 20.24.010(B). While the Department essentially argues
that it should have unfettered discretion going forward vis-a-vis its
regulatory supervision of the Spencer property and Shear's onsite
operations, this view neglects to take into account the Examiner's
important role within the County’s land use and permitting regime, a role
that in is, among othet things, intended to ensure that the County's land
use rules are applied in a fundamentally fair and evenhanded fashion:

- The purpose of [the Code’s hearing examiner provisions]
is to provide a system of considering and applying devices
which will best satisfy [certain basic needs including] ...

[tIhe need to better protect and promote the interests of the
public and private elements of the community.

In imposing the conditions on the grant of the Spencer-Shear

appeal, the Examiner in essence merely memorialized the essential

-18 -



determinations made in the Decision by prohibiting the Department from
using the permit processes, “to prohibit, directly or indirectly, uontinued
operation of a viable materials processing facility use at the site."’» (Cp
'276) Requiring the Department tu refrain from pursuing in a subsequent
permit review procesé the very same allegations that it had unsuccessfully
pursued in its code enforoeulent action against Spencer and Shear is
within the jurisdiction of the Examiner and consistent with the policy

objectives of the Code.

3. The Department lacks standing to pursue judicial review.

| The Examiner's resolution of the issues presented during these
protracted and contentious code enforcement proceedings is entitled to
subétantial deference, particularly where the challenge is raised not by an
aggrieved permit applicant but by one of the County's own departments
against the very body authorized by the County to make final land use
decisions in such proceedings. KCC 20.24.080(A)(3).

Indeed, the Department is not an "aggrieved person" within the
meaning of the Code and therefore lacks standing to pursue judicial
review of the Examiner's Decision. KCC 20.24.240(3)(establishing that
examiner decisions in code enforcement actions are final and conclusive
unless an aggrieved person timely files an appeal in superior court). The

Department is not an agent of the County but is an indivisible unit of the
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Cotinty and therefore is not a person entitled to seek judicial review under
the Code. KCC 23.02.010(J). As such, the Court is empowered to
dismiss the Department's case for lack of standing. International

Association of Firefighters, Local 1789 v. Spokane Airports; 103 Wn.App.

764,768, 14 P.3d 193 2000)("[b]Jecause standing is a jurisdiqtional issue it
may be raised for the first time in appellate court").

4, The Examiner's Decision should not be reversed based on a
speculative assumption that the permit review conditions
insolubly conflict with other potentially applicable
regulatory requirements.

The Superior Court's conclusion that the Examiner's Decision
would result in the Department being ‘noncompliant with other regulatory
scheﬁes is speculative and not supported by the record evidence. No
| specific showing was made of how the conditions set forth-in the
Examiner's Decision would create an irresolvable conflict with another
applicable code or statute. Hypothetical violations were asserted but were
not brovén and could not be proven on the basis of the available
administrative record.

Despite bearing the:burden of proof as the LUPA peti'tioher, DDES
did not establish exactly how the permit review conditiohs set forth in the
Examiner's Decision would result in an irreconcilable conflict with other

codes or statutes. In fact, such a showing could not have been made on
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the available record. Without establishing how the imposition of permit
conditions would necessarily offend an otherWisé applicable statutory
scheme, the Department could not meet its burden to show that the
Examiner exceeded his jurisdiction by conditioning subsequent permit
review in order ensure that his .essential conclusions about the legality of
the material processing operatioAns being cc')nducted on the Spencer
property remained intact during any subssquent permit review of those
. operations.

VI. CONCLUSION

The Department is not an aggrieved person entitled to seek judicial
review. of the Examiner's final land use decision. Because the Department
lacks standing to pursue judicial review of the Examiner's Decision, the
Department's LUPA appeal should be dismissed.

Moreover, the Superior Court erred in‘ concluding that the
Départment met its burden to prove that the Examiner's imposition of
conditioﬁs on subsequent permit applications associated with the existing
materials processing operations on the Spencer-Shear property exceeded
his authority or violated any. code or statutdry requirements.

The Examiner was émpowered to impose permit review conditions
to prevent setﬂed issues from being reopened and reargued under the guise

of a new permit review process and the contention that the permit review
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conditions of the Examiner's Decision insolubly conflict with other code
or statutory requirements is speculative. LUPA mandates that the -
Examiner's Decision be afforded deference both as to his factual and legal
conclusions. Consequently, should the Court decline to dismiss the
Department's LUPA appeal for lack of standing, this Court should find
that DDES failed to meet its burden‘ of proof under LUPA and reverse the
Superior Court's Order as to its conclusion that the Examiner exceeded his
jurisdiction by imposing conditions on subsequent permit review.

Alternatively, should this Court affirm the SuperiAor Court's
conclusions on the other appeal issues, the matter should be remanded to
the Examiﬁer with instructions to modify the Decision to reflect the extent
to which any of the permit review conditions are rendered moot as a
- consequence of the Court's determination and as may be further necessary
to comport with the Court's conclusions.

Respéctfully submitted this 1% day of April, 2011.

" DANIEL T. SATTERBERG
King C~-u7ty Prosecfiting A

WSBA No 19844
Attorneys for Appellant King County Hearing Examiner
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“corporation, JEFFREY L. SPENCER, a single

FILED
KING COUNTY, WASHINOTON

NOV 17 2010

SUPERIOR COURT CLERK
BY WENDY VICKERY

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

KING COUNTY, DEPARTMENT OF
DEVELOPMENT AND ENVIRONMENTAL

SERVICES, an executive agency, No. 10-2-07557-7 KNT

Plaintiff/Petitioner,

ORDER GRANTING LUPA APPEAL
vs.

. [clerk's action required]
KING COUNTY, a Washington municipal '
man, and RONALD A, SHEAR, a single man.

Defendanﬁ/Respondents
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This matter came before this Court upon the King County Department of Development
and Environmental Service's (DDES) timely LUPA appeal. The Court heard the arguments of
counsel and considered the fbllowing documents:

King County DDES' Complaint Under Land Use Petition Act;

The Verbatim Reports of Proceedings and Examiner's Papers;

King County DDES Brief on LUPA Appeal;

King County Hearing Examiner's Response Brief on LUPA Appeal;

Defendant Shear's and Defendant Spencer's Joint Response to Plaintiffs
Opening Brief on LUPA Appeal,

6. King County DDES Consolidated Reply Brief on LUPA Appeal.

A

Daniel T. Satterberg, Prosecuting Attorney
CIVIL DIVISION

«  WA40R King County Courthouse
1 'rg Avenue
e ington 98104

(206) 296-901 5/FAX (206) 296-0191

ORDER GRANTING LUPA APPEAL- 1
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._FINDINGS OF PACT AND CONCLUSIONS OF LAW:

Based on the foregoing this Court FINDS:

L. With regard to defendant Shear and Spencer's legal nonconforming use defense the
Hearing Bxaminer's evidentiary Conclusion #11, that "there is no conclusive evidence
that actual crushing operations and grinding began before the winter or spring of 2005"
and his evidentiary Conclusion #23, that "the full implementation of that use, including
materials grinding and trucking operations and their attendant impacts, was only
completely manifested in 2005 and thereafter preclude his legal conclusion that a
nonconforming materials processing use was established on the Spencer parcel before
October 9, 2004. Under KCC 21A.08.010 a use must be "in operation” for a sixty day

period before that use is established. A prospective intent is insufficient to estabhsh ause

under the King County Code or the common law,

2. With regard to the flood hazard area allegation King County DDES sufficiently met its

evidentiary burden to prove that the Spencer parcel is subject to critical area review
requirements deseribed in the grading permit application process, The King County
Code adequately describes the standards applicable to defendants Shear and Spencer.
DDES has no burden to prove or adopt an applicable standard beyond that described in
the Code,

3. With regard to conditions placed upon permit review the Court finds that the Examiner

attempted to impose ¢onditions contrary to applicable law. Neither KCC 20.24.010 nor
KCC 20.24.080(B) give the Examiner the authority to modify the plain language of the
Code, nor to usurp DDES' specifically delegated authority over permit review processes.

Therefore this Court CONCLUDES:

1. The Examiner's decision that defendant Shear established a legal nonconforming
materials processing use on the Spencer parcel was an erroneous interpretation of law.

2. The Examiner's decision that the Xing County Critical Areas Ordinance does not contain
an enforceable flood hazard area standard was an erroneous interpretation of law.

|l 3. The Examiner acted in excess of his jurisdiction when he imposed conditions on DDES'

permit review processes.
II. ORDER

The King County Hearing Examiner's Report and Decision is HEREBY REVERSED with
regard 1o the issues described above, This matter is REMANDED to the Examiner with
instructions to set a reasonable timeline for grading permit review procedures. The Examiner
may not impose any conditions on DDES' Code- delegated permit review DProcesses. The
Examiner may remove the previously ordered CUP requirement as that process is no longer
required.

CIVIL DIVISION

W400 King County Courthouse

516 Third Avenue

Seattle, Washington 98104

(206) 296-9015/FAX (206) 296-0191

ORDER GRANTING LUPA APPEAL- 2
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SIGNED this J'? day ofﬁa\gast 2010,

/2 VANC

JUBGEFAY WHITE

Presented by:
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Cristy Craig WSBA #2745
Senior Deputy Prosecuting| Atforney
Attorney for King County S

Approved as to Form,
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Brian E. Lawler, WSBA #8149
Denise M. Hamel, WSBA #20996
Socius Law Group, PLLC
Attorneys for Defendant Shear
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Robert B, West, WSBA #6054
West Law Offices, PS
Attorney for Defendant Spencer

Chery] Carl{oF, WSBA
Senior Deputy Prosecuting Attorney
Attomney for Defendant King County Hearing Examiner

Daniel T. Satterberg, Prosecuting Attorney
CIVIL DIVISION
; v W400 King County Courthouse
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Seattle, Washington 98104
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OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
400 Yesler Way, Room 404
Seattle, Washington 98104 :
Telephone (206) 296-4660 - E05G0099
Facsimile (206) 296-1654 - Cristy Craig

Email | . . Kingc PAO
mail hearingexaminer@kingcounty.goy MS KCC-PA-W400

REPORT AND DECISION
SUBJECT: De‘partmént of Development and Environmental Services File No. E05G0099

JEFFREY L. SPENCER AND RONALD A. SHEAR
Code Enforcement Appeal

" Location: 28225 West Valley Highway S

Appellants: Ronald A. Shear

represented by Brian. Lawler
SOCIUS Law Group,

601 Union Street, Suite 4950
Seattle, Washington 98109

. Telephone: (206) 838-9136 .
Facsimile: (206) 838-9101
Email: bl~aw{er@sociuélaw.cbm

Jeﬁ‘"‘rey.L. Spencer
represented by Robert E. West, Jr., Attorney
West Law Offices, P.S. )
* 332 First Street NE
Auburn, Washington 98002
Telephone: (253) 351-9000
" Facsimile: (253) 833-5322
Email: rwest@westlawoffices.com

King County: . Department of Development and Environmental Services (DDES)
‘ represented by Cristy Craig and Jina Kim  ~
King County Prosecuting Attorney’s Office
516 Third Avenue; Room W400
Seattle, Washington 98104
Telephone: (206) 296-9015
Facsimile: (206)296-0191
Email: cristy.craig@kingcounty.gov
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Hearing opened:
Hearing closed:

N}

Al Tijerina

900 Oakesdale Avenue SW
‘Renton, Washington 98055-1219
Telephone: (206) 296-6653
Facsimile: .(206) 296-6604

Email: al.tijerina@kingcounty.gov

EXAMINER PROCEEDINGS:

June 23- 26 29-30, July 1-2, and November 12, 2009
November 12, 2009

Participants at the public hearing and the exhibits offered and entered are listed in the attached minutes.
A verbatim recording ofthe hearing is available in the office of the King County Hearing Examiner.

FlNDlNGS ‘CONCLUSIONS & DEClSION Having reviewed the record in th:s matter the Examlner
now makes and enters the following:

A

FINDINGS OF FACT:

H’is-torical Context '

‘Jeffrey Spencer s IO-acre parcel lies within the Lower Green Rivér Valley, a component of what

is.normally referred to as the Green/Duwamish River Wafershed. If one were to make a
compendrum of the most completely and radlcally altered watersheds in the Puget ‘Sound Basin,

" . tle Green River Watershed would be at or near the top ofthe list. The great forests that
- dominated the, landscape within the lowland valley 150- years ago have been logged. First the

newly cleared land was made into highly productive farmland, then later mostly converted to
manufacturing, and residential usés. "Mr: Spencer’s parcel i is' wnthm one of the last agnculturally-

zoned remnants within the Lower Green River Valley.

Beyond the progressive change in thé land use patterns, the hydrology of the Green-River system

. has been fundamentally altered as well. Three rivers that formerly flowed into the Green have -

been diverted into other channels, reducing historic flows by over 50 percent. The riverbanks
have been diked and leveed and the valley floor channeled in an effort to reduce the.effective

~extent of the floodplain. Much of the stormwater runoff from surrounding urban areas is eithér
- discharged to the Green River directlyor indirectly through release to the. feeder channels that
“crisscross the valley. The estuary that existed at the'mouth of the Green/Duwamish system has

been almost totally eliminated. Natural flows within the Green River main stem have been |

. further altered by upriver dams mstalled both to control flooding and to divert water to the Cnty

of Tacoma for mumcrpal use: ; y .

- This regime‘ of u'nfettered change began to moderate in the 1980s when King County decided that
it might be a wise policy to preserve some of the last remaining fragments of valley agricultural-

land. This policy shift was implemented soon enough to substantially preserve the agricultural

area in the Enumclaw area, but maintaining a viable agricultural district within the Lower Green
- River Valley has been an uphill battle. ‘The 1985 Kiiig County Comprehensive Plan created three

small islands of Agricultural Productron District (APD). property within the Lower Green River
Valley, two of them nestled between Kent and Auburn and the third on the western bank of the
Green River between the cities of Kent and SeaTac. The county’s first Comprehensive Plan
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enacted pursuant to the Growth Management Act was the 1994 version, and by that time the
_ northernmost APD island had disappeared as had the northwest extremity of the larger of the two
_segments lying between Kent and Auburn. Since 1994 these fragments have remained more or
less intact, except along the Highway 167 corridor that bisects them.” Mr. Spencer’s parcel ties
along what is now the eastern edge of the farger westerly APD fragment.

4. The discussions within the various King County Comprehensive Plans acknowledge summarily,
in appropriately muted bureaucratic language, that the county’s traditional agricultural lands
have been under siege. The 1994 plan at page 103 provides the following synopsis:

“Approximately 42,000 acres in King County remain in agnculture. In 1992,
farmers in King County produced over $84 million dollars in agricultural sales
that contributed to a diverse regional economy and provided fresh local foods.
Commercial agricultural production, however, has declined by 30 percent in
gross sales since 1978. The- average farm and parcel size has also decreased,
thus reducing. the potential for many types of commercial operations,
Fortunately, many of the smaller parcels still are urideveloped. If residences were
‘built -on all of the undeveloped parcels, King County’s abmty to sustam. :
_ commercial agriculture would be srgnlfcantly affected.” »

\
The 2004 Comprehens:ve Plan at page 3-24 also provides a broad summary descnbmg the

reasons for the decline in the county’s resource lands:

“Hlstoncally, Natural Resource Lands have: been poorly protected. For example,
~only about one- -third: @fthe farmland existing in 1945 remains today. The natural
- resource base has’ dlmmlshed for many reasons, among theri:

“e ‘Demand for more land for mdustnal commercial, and resxdennal structures;
.« Lack of understanding of natural resource value;’
Inconsistent coordination among agencies;
Paor operational practices in some cases; and
+ Lack of an adequate means to compensate natural resource owners for the
many non: -monetary values’ thelr lands prov;de ' :

5. Since 1985, then, Kipg County has had policies‘ s'upportin‘g the preservation of agricultural lands

and, with the adoption of the Growth Management Act, similar policies have existed statewide.
While these documentary materials may not be directly applicable to resolving the issues within

“this set of appeals, the expectations created by preservationist policies has. undoubtedly fueled

“the strong emotions that underlie.the positions of many of the participants in this proceeding.
The simple truth is that there is a disparity between what the policies seém to promise and what
the regulations actually specify. Moreover, there is an ongoing conflict between policies that
attempt to support maintenance of a traditional agricultural and rural economy and those whxch
undertake to preserve to the maximum extent feasxble crmcal areas amenities.

B. Procedural Background

6. The Spencer and Shear code enforcement appeal proceeding has been going on now for more
than three years, and one would like to be able to report that this time has been productively
devoted to exploring some of the fiuances of the important: policy issues identified above. But

-that largely has not been the case. The original attornéy for Appellant Ron Shear; who until a
few months ago operated as the lead attorney for the Appellarits collectively, early on adopteda
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strategy of delay and aggressive obstructionism once he discerned that no compromise with
Department of Development and Environmental Services (DDES) would be possible. DDES’s
non-negotiable bottom line appears to be simply to shut down the cited commercial operation on
Mr. Spencer’s property. Moreover, since Mr. Shear seems to have unwisely engaged in some
bad behavior with both the neighboring property owner to the south and- with some of the agency
inspectors and investigators, DDES adopted the position that closing down operations on the
Spencer property was a holy crusade where nothing short of total victory would be acceptable.
The inevitable resuit of this rigidity was a process more preoccupied with posturing and tactical
moves and countermaves than with identifying and addressing the underlying issues.

After more than a year of complaints and off-and on-investigations, the DDES Code

Enforcement section on October 9, 2006, issued a notice and order in case number. EQ5G0099 to
Jeffrey Spencer and Ronald Shear concerning operations and activities at 28225 West Valley
Highway S within the A-10 zone. The notice and order cited Spencer and Shear for “operation of -
a'materials processing facility in an A-10 zone in a critical area (wetland, flood hazard area)
without required permits and for “clearing, grading, and/or filling within a critical area” without
permits. The notice and order further stated that in order to. bring the property into code
compliance, the operation of the materials processing facility must cease, alt equipment must be

. removed from the site and a clearing and grading permit must be applied for and obtained to _
- abate and restore the property. The theory of legal respounsibility underlying the notice and order

was that Mr. Spencer was responsible as the property owner and Mr. Shear as the tenant
operatmg the busmess

. Appeal notices and statéments;were f' led by Jeffrey Spencer on-October 20, 2006, and by

dttorney James Klauser “for Appel)ant Ron Shear and Mountain View Recycling™ on October 24,

2006. The Spencér appeal statement denied the existence of wétlarid and flood hazard critical

areas on the property. and assérted that the property’s use should properly be characterized as

agncultural with the materials generated on site not being fill but temporary stockpiles.: These
-assertions: werc adopted and relterated within the appeal statement for Mr. Shear.

Thc pre hearmg process undertook to clarlfy and modlfy the appeal issues. Hearing Exammer
pro tem James O’Connor authorized DDES to file a statement to make more definite and cer tain,
which was received on August 21, 2007.- Further clarification occurred within the Examiner’s

February 23, 2009 pre-hearing order, which additionally identified as issues whether the activity
- on-the Spencer property was a legal non-conforming use and whether the Appellants, or either of
- them, were persons responsible for code compliance under KCC Chapter 23.02. Modification of

appeal issues- pursuant {6 a pre- hearing conference is authorized by Hearing Exammer Rule
Vi A

- -The two-and-a-half year period stretching from the filing of the ﬁotice and order in October 2006

to the opening of the appeal hearing on June 23, 2009 was characterized by much maneuvermg

_and wrangling but produced little in the way of useful results. Large amounts of effort went into

simply schedulmg matters at mutually convenient times. Beyond that, considerable resources
were spent in discovery and in briefing and argumg a DDES motxon for partial summary
judgment.

The summary judgment motion seems to have been a particular'aggravation in that nothing much -
got settled but the relationships among the participants degenerated into anger and mutual ’

Jecrimination. DDES ended up withdrawing its summary judgment motion with respect tothe -

wetlands and floodplain issues, but achieved some portion of its objectives in obtaining a ruling
as to key elements necessary to characterize a materials processing facility on the Spencer parcel.
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a rulmg that necessarily resulted in further delay. But, near the end ofthe consolidated hearing
. process, the=Health Department proceeding was stayed and severed from the DDES ~appeals &
- based on’ representatxons -from the Health Department and the AppeHants that some sort of
‘stipulated: resolution of the Health Departiment appeals was imminent. An order severing the

The main shortcoming of the summary judgment findings with respect to the materials
processing facility is that they lack specificity with respect to critical time frames. There is not
much doubt that what currently exists on the Spencer property qualifies under the zoning code as
a materials processing facility. Rather the interesting questions are whether and to what extent it

.was established before relevant changes in permitting requirements were imposed by the zoning
“ordinance.

The summer and early fall of 2008 probably marked the low point in the overall pre-hearing

‘process but also perhaps the high point of the Appellant strategy of delay dnd obfuscation. The
summary judgment exercise mainly succeeded in annoying the original Hearing Examiner

assigned to the case, Mr. O’Connor, to the point that he attempted to imposé sanctions for misuse
of the discovery process. Since the sanctions provisions of the Hearing Examiner’s Rules are
rather toothless, Mr. O’Connor ultimately felt compelled to withdraw the tmposmon of terms and
recuse himself from further participation in the case.

_In addition to the current parties to the appeal, who have been heré sirice the beginning of time,
other parties have come and departed from this proceeding: At an early stage Mr. Hang, the
property owner to the south of the Spencer parcel, was granted limited intervention status.in the

© proceeding and then later withdrew. -In addition, in late 2008 the Seattle-King County

Department ofPubhc Health (Health Department) issued its own notice and order (file no. CO

: 0057548) for’ largely the same actlvmes on the Spencer property; alleging violation of its solid
" waste handhng rules. At the Appellants request, and over strenuous objections from DDES, the

Hearing Examingr ordered that the Health Department and DDES appéals be heard concurrently,

i

DDES ‘and Health Department appeal hearings and staymg the Health Department proceedlng

was issued by the I—Iearmg Examiner’s Office on' November 3, 2009.

-

- F mally, in late summer 2009 Mr. Klauser and hlS partner Mr. Rowley withdrew as attomeys for

Ronald Shear and Buckley Recycle Center, Inc., (BRC). respectlvely They were. replaced by

Brian Lawler of the SOCIUS Law Group

The concurrently scheduled DDES and.Health Department code enforcement appeals were

" opened on June 23, 2009. Eight days of hearing testimony were received through July 2,.2009, at

Wwhich time the hearing was continued to mid-September. The June and July hearings wére

. focused.on the DDES code enforcemenit appeal, which was mostly completed within the early

summer time frame. The September hearings were then continued to mid-November at the
request-of the new attorney for Mr. Shear and BRC. At the end of October, Mr. Lawler further -

" requested that the Health Department portion of the-concurrént hearing proceeding be both
. severed and continued to allow the parties to negotiate a settlement agreement. The final day of
_-hearing testimony on the DDES appeat took place on November 12, 2009, at which time.the °

evidential record for the DDES proceeding was closed

Overview of Operations on_the Sp,encer Site

There is.no serious dispute that since mid- 2005 at the latest, the Spencer parce] has been the site
of a'full-blown materials processing facility, as such is defined at KCC 21A.06 .742. The subject
business is not accessory to a mineral extraction or-sawmill use, it involves grinding. and

' screening large quantities of mostly lend«ilégring and-landscaping organic debris, and the piles
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of pulverized organic product are constantly being expanded as materials are ground and

- depleted as product is sold. The piles of stumps, branches and yard waste increase during the

summer and are mostly processed during the winter. Much of the ultimate-product is used in
winter by dairy farms as animal bedding and some of the.material is burned by mills for electric
co-generation. As will be seeit below, the bulk of the interesting use questions with respect to
the Spencer property relate to exactly when the materials processing facility was established vis a
vis the county’s various recently adopted legulanons governing such actlvxty

As.is frequently the case in such disputes the most reliable information relating to the history of
property use on the Spencer parcel is provided by aerial photographs. Exhibit 67 is a'chain of six
aerial photographs of the Spencer and adjacent parcels beginning in 1936 and extendmg through
2005. The 1936 photograph (exhibit 67a) shows the Spencer property entirely under cultivation
except for the residential structures in the southeast corner near the West Valley Highway. The
cultivated area extends easterly to include the northeast corner of the parcel north of the access
driveway. Further, it is evident from the planting patterns that the 10-acre parcel now owned by
Mr. Spencer in 1936 was being farmed as part of a larger agricultural operation that. mcluded the
parcels adjacent both to the north-and the south. C

Byvthe time of the 1998 aerial thto, the Spencer property had become a discrete. 10-acre parcel

. used separately from the adjacent parcels lying to the north and south. Moreover,.the

approximately two acres at the east end of the parcel adjacent to the West Valley Highway now
displayéd a different and more complex level of use than the eight acres-to the. west. In the 1998
photo the western eight acres were uniformly under cultivation while to the éast the non- '
cultivated area adjacernit to the housé.and barn had begun to expand. Within the easterly two

" .acres about half the area was under cultivation while the- other half contained-a houseand a barn,

w;th about half an acre of uncultivated area lying west and north of the: bam

- Within the 2000 and 2002 aerial photos the. cleared, rion- cultlvated area west of the barn

continued to expand. The a_rea directly north of the house and barn in the eastern two acres was
overgrown and-no longer under cultivation, and the area under cultivation within the western
elght acres became less clearly defined. Withii the western one-third of the property obvious .
sxgns of tilling and furrowing can be made out; but: the status of the remainder of the western
portion is less clear. It may have been left fallow or passwely planted in a.cover ¢rop. .

~ The 2004 aerial photo (exhibit 67f) shows that more: sxgmf cant changes had begun to occur on .
" the Spencer parcel. While most of the western two-thirds of the property were again under active
cultivation, major changes began to occur elsewhere. The access driveway from West Valley

Highway, which historically protruded-about 250 feet into the property, was further extended
westward another 50 feet, taken at a right angle north to the northern property liné, then extended

along that property line approxxmately ariother 600 feet. Moreover, beyond the end of the

expanded driveway system in the property’s northwest quadrant one can now make out.a series

. of large mounds. The picture also shows perhaps an acre of fresh clearing of overgrowth in the

area immediately north of the house and original driveway, plus storage of vehicles or equipment

" immediately west of the new northerly driveway spur. An older barn lying north of the ongma!

driveway also seems to have. been mostly removed

The new non-agncul‘tural actlvxty first depxcted within the 2004 aerial ph'ofo is shown within the

© 2005 photo (exhibit 67¢) to have been further increased. The originally somewhat jagged,

freshly graded area immediately north of the ongmal driveway has been expanded.and'its

.northeast edge smoothed and straightened. The 2005 phioto shows that a large quantity of
_vehicles and equipment have been moved into the newly graded area. In addition, there is an
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extension of new grading north from the original driveway next to and parallel with West Valley
Highway. Finally, while farming continued to-occur on most of the westerly two-thirds of the
parcel, the width of the driveway along the northern property boundary has been substantially
enlarged. ‘

The aerial photographs are consistent with both the witness testimony and later ground-level
photographs. Mr. Spencer and Mr. Shear testified that their business relationship dated back to

‘October 2003 and began as an oral agreement to allow Mr. Shear to bring equipment and

materials from his nearby one-acre processing site east of West Valley Highway onto the

“Spencer parcel for storage. The quantity and areal expanse of storage increased throughout 2004

and at some point in late 2004 or 2005 the grmdmg and screening of raw organic materials mto -
the ultimate hog fuel product commenced. -

It seems clear that with the grindmgof'the product the quantity of vehicle traffic and dust
generation on the Spencer site significantly increased and began to’impact Mr. Hang’s
commercial flower growing operation adjacent to the south.. Robert Mann’s May 2005
photographs show a newly graveled entrance driveway, a variety of trucks and trailers, a depleted

- pile of ground organic product and an expanse of grass and buttercups adjacent to West Valley

Highway, with an intrusion area newly denuded of vegetation.. Mr. Tijerina’s photographs taken ‘
approxnmately a year later in May 2006 show Iarger piles of beth pulverized product and raw

-ofganic materials as well as the presence of an excavator and a grinder. In addition, the later
. photos show. scattered smal} pllCS of rock and concrete rubble apparently culled out of the
Orgahic materlals ' :

, -Later testlmony and photographs also document the expansnon of the materiafs. piles and
' processing operations onto the southern half of the property’s middle section, and’ Mr. Shedr .

testified that at full operation the business involves: trucks, trailers, excavators, loaders, scréeening

" and grinding eéquipment and employs two full—tnme workers. In, addltlon to contractor-generated
‘materials, the sité now accepts suxtable yard waste from. members of the public who-haul in small

quantities and are allowed to deposnt such materials. for a fee. Thus, at full operation Mr. Sheai”’s
business has steadily expanded westward and has gone from an mmal stage consisting of
overﬂow storage of materials and equipmenit-from a nearby site to a full processing operation
that receives materials from BRC’s own contract land clearing business, materials from-other

‘contractors and small yard waste loads from the general public. This organic material is ground
'into a hog fuel product and then trucked off-site to agricultural and industrial customers.

W«;ﬂands

There is nio dispute that the Lower Green River Valley where the Spencer parcel is located is
historically a soggy part of the world. Within his third letter dated July 6, 2008 Appellant
Shear’s wetland consultant A. J. Bredberg provides a somewhat hyperbolic but generally
accurate summary of Lower Green River Valley developmenthistory: -

“Before the numerous mianmade land use changes, nature provided significant .-
precipitation intercept from-large trees (forests) across the Green Valley floor.
Stormwater was' naturally or originally limited except during seasonal flood
events produced in' the North Cascade Mountains. Historic Green Valley water
-management included dams, dikes, and levees, and large organized drainage
districts, deep open ditches and subsurface wood, clay tile; or plastic drains with
USDA government assistance. -During the mid- 20th century the USDA-SCS
demgned a valley~w:de dramage plan to control the evei-increasing stormwater
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runoft discharges.” Crops and pastures prospered throughout the Green Valley
for generations... :

Presently, large volumes of uncontrolled stormwater discharges are produced by
new subdivisions across the plateaus (uplands) surrounding the Green Valley.”

So the question raised within this appeal proceeding is not whether the Green River Valley is in

- some respects a damp place but whether unlawfully alteredjurisdictional wetlands exist on the

Spencer property as alleged within the notice and order. This matter-is complicated by the fact
that any former wetlands that have been continuousty farmed since before 1990 are
grandfathered in as permitted uses in existence before the adoption of King County wetland

- regulations. Moreover, the current critical areas alteration tables provided at KCC 21A.24.045. C _

define horticultural activity as a permitted wetland alteration if established prior to January 1,
2005 and even allow such activities to be expanded on sites predommantly involved in

- agricultural practices.

A further regulatory complication arises-from the fact thatthere are some discrepancies between
the wetlands provisions of the King County Code and the definitions and practices governing
wetland delineation specified in the 1997 Washington State Wetlands ldentification and
Delineation Manual (the state manual). For example, the code definition of a wetland stated at

KCC 21A:06.139.1 appears to provide un'condiﬁonally within subsection A for employment of

an atypxcal situations wetland detérmination methodology ‘where the vegetation has been
removed or substantially altered,” while section F of the state manual limits use of this, method to

- circumstances involving’ unauthorized wetland activities; unusual natural events or-wetlands
~created by human activities. Another d:fference is that the code-definition of a wetland speaks to

an area that is inundated or saturated by, water at a frequency and duratlon sufficient to support i
the prcvalenoe of wetland vegetation, while the manual referencés saturation during the growing .
season specifically. Since RCW 36.70A.175 within thé Growth Managemem ‘Act requires that
“wetlands regulated, under the development regulations adoptéd pursuant to this chapter shall be
delineated in ac¢ordance with the manual adopted- by the department pursuant to RCW

190.58.380,” it is clear that any conflict between the county code and the state manual regarding

delsin.eation stzind-ards and 'procedures must be resolved in favor of the manual.

" “The requirement thhm the state manual hmmng the use of the atypical sntuatlons methodology

to unauthorized wetland alterations implies that to the extent portions of the Spencer site have -

" been altered solely by penmtted farming activities, they are not subject to the atypical situations

analysis. Thus, if wetlands testing has been pérformed on the Spencer property directly within
the traditionally farmed areas, the resultant data must meet all three wetland tests—vegetation,

“hydrology and soils—in order to support a positive wetland determination. Employment of the

atypical situations methodology is appropriate for the areas newly occupied by the fill piles but
not for the adjacent hxstoncally tilled areas that have remained in agricultural use.’ Further,
assertion by the DDES ‘wetland technician that the atypical situations méthodology warrants
totally ignaring the altered wetland parameter is incorrect. Under the manual procedure, the
altered parameter is not altogether disregarded but the investigator is directed to examine
secondary sources and need not rely primarily-on-a contemporaneous field test. '

. A final prehmmary matter arises from DDES’s suggestlon in argument that if the evidence for a '

positive wetland determination an the Spencer site is conflicting or otherwise uncertain, a’

positive conclusion can be premlsed on a finding that DDES’s wetland technician, Mr. Sloan,

was a more credible witness than the Appellant’s consultant, A. J. Bredberg. At the outset it

- must be acknowledged that both Mr. Bredberg’s hearing demeanor and his written work product
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demonstrated rather clear.indications of personal bias. In his hearing testimony Mr. Bredberg
was combative and partisan, and his answers to DDES questions on cross-examjnation tended to

be evasive.

An aggressive egotism also characterizes Mr. Bredberg’s written work. His résumé modestly

suggests that “Mr. Bredberg has seen more soils, test pits, and completed more studies of the

entire Puget Sound area than anyone.” And, his July 6, 2008 critique of Mr. Sloan’s delineation

documentation (exhibit 90, thxrd letter) describes it as not merely incomplete, but
mcomprehenSIble

But, referring again to his January 6, 2008 critique, the most disturbing aspect of Mr. Bredberg’s
written work is his insertion of elements of a political screed into what is offered as a technical

document:

“Local governments do not suppdrt or condone proper management of drainage
(cleaning ditches) which is a landowner’s legal right. Mill Creek drainage
maintenance has been opposed by the government entmes They want to take
the Iandowners property by default.”” :

More critically, it is apparent that his pohtlcal agenda has infected Mr.. Bredberg s techmcal '
conc]usnons as well . .

“Even. if the site did contained {sic}. hydnc s0ils, there is sufficient evidence that
the  presence of deep .ditches and underground. drain -tile, had-they been’
hnstoncally ‘maintained, ‘would effectwely drgined the site. The 1997 DOE
Manual discusses normal circumstances. Normal cnrcumstances would include a
dramage system that i is property [szc] maintained.”

In short;‘i:f' the"resolution'of wetlands.issues within this proceeding were to come down to a
credibility call between the Appellant and DDES witnesses, Mr. Bredberg’s performance
provides afact finder with abundant ammunition to support a finding of bias.” But here'a
credibility evaluatron is'only.a necessity | if the DDES case, standing alone, supports a positive .
wetland finding on the Spencer property sufficient to uphold the.notice and order. If the DDES
case falls short of the mark in soine essential respect, it simply fails.on its own merits, and no
credibility f“ndmg is required.

Generally speaking, the state'manual requires. for a positive wetland determination three

elements: the prevalence of hydrophytic vegetation.at the test location; the existence of wetland
hydrology consisting of the periodic inundation or saturation of soils during the. growing season
for a sufficient duration to create anaerobic and'reduced soils conditions; and the presence of an

_upper layer of hydric soils formed under condltlons of saturation durmg the growing season.

R

Although Mr: Sloan s documentanon isa blt thin, the dommance of hydrophytlc vegetation at the

six sample points identified within his July 19, 2007 wetland report is not seriously in doubt

'viewing the evidence as a whole. At his sample points one and two the dominance of

hydrophytic. vegetation is affirmatively stated in the report.” For sample points three thrdugli six

the information within the report is more equivocal but is adequately supplemented by other

information in the record. For points three and four Mr. Sloan indicates that hydrophytic
vegetation was “generally lackmg due to recent tilling” with temnant culms of juncus effusus
present. While this characterization is.somewhat less than positive, one.of the Appellant’s
consultants, Mr. Herriman, logged 100 percent dominance of hydrophytic vegetation at his test '
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pit numbers six and eight adjacent to sample points three and four respectively. In like manner -
for sample points five and six, Mr. Sloan’s inclusion of a non-indicator willow Species in his
vegetation list niight call into question whether the 50 percent dominance criterion had been met,
but Mr. Herriman’s notes fill the gap as to point five by showing 80 percent dominance at nearby
test pit one. This leaves in question only sample point six, which contains both an OBL species
and is located adjacent to the north boundary near an identified offsite open-water wetland
location. This context allows one to reasonably infer that the 50 percent dominant vegetation
standard would be met at sample point six as well, even if the willow éntry were excluded.

The hydrélogy parameter presents a more complicated assessment because a single onsite
observation may or may not bé representative of a substantial period of the growing season.

Mr. Sloan’s report shows soils saturation at 10 inches depth for points four, five and six, which is
a strong positive indicator due to the July.observation time. But his report of “soils moist at 10
inchés” does not really indicate a positive finding of saturation and at sample point one he found
an inconclusive hydrology presence. By comparison, on May 2, 2008, Mr. Herriman doing
deeper test pits recorded standing water at 36 inches within the holes.excavated adjacent to

" Mr. Sloan’s sample points one and two, at 32 inches adjacent to Mr. Sloan’s sample points three

and five, and at 30 inches adjacent to sample point four. None of Mr. Herriman’s measurements
indicate wetland hydrology. It should be noted, however, that both data sets could be correct,

. with the differences, attributable to the presence or absence of recent Storm activity. But in the

broader picture; one would have to conclude that the two inconsistent data sets are msufﬁcxcnt to
estabhsh a clear growmg season pattern.

. A stronger case for the presence of wetland hydrology can be derxved from Mr Sloan’s

testimony and report -observations-indicating, the presence-of oxidized rhlzospheres along live
root channels.at his’ sample points two through six, although the tack of data as to depth and

: Aconcentratxons is problematic. 'A.less controversial source of support for Mr. Sloan’s positive .
,.hydrology t‘ndmgs can be found in his citation of the FAC neutral test which allows the observer

to infer the presence of wetland hydrology based on the relativeé dominance of OBL and FACW -
vegetation. Although the state-manual seems to view the FAC neutral-test more as a source of

- corroboration than a primary determinant; the fact that most of the vegetation cited by M. Sloan
- is either FACW or OBL could support its applicability here. »

‘ The issue-over which the. battle between Mr. Sloan and Mr. Bredberg and his associates is clearly

joined concerns the presence or absence of hydnc soils on-the Spencer site. All of .

Mr. Herriman’s test results for the ten test pits excavated .on May 2, 2008, report a Munsell
reading of T0YR3/2 for the upper 9 to. 10 inches of AP horizon. For all the pits except one the
‘chroma reading increases from two to three below the AP layer. Mr. Bredberg’s testimony was
that the brown upper horizon soils did not demonstrate a.gray wetland chroma and that the

* organic reddish stains he~observed were not redoximorphic in origin..

Mr. Sloan’s report identifies hydric soils on the Spencer property based on smls mapping and
notes chroma one séils in four test holes and chroma two soils in the remaining two, all with
prominent mottles. Mr. Sloan’s report also cites the presence of rhizospheres in four of the six
holes as supporting a finding-of hydric soils, but Mr. Bredberg and his associates were clearly
correct in pointing out that oxidized rhizospheres are-called out by the state manual as-a
hydrology indicator but not as a soils indicator. Such fact explains why the manual emphasizes
that thizosphere reports need to be documented as oceurring during the growing season.

!

Mr. Bredberg and his associates are also correct in pointing out that Munsell color readings are

. not useful unless they are identified to a'soil depth. The state manual at page 25 specifies the
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location of interest for identifying hydric soils by their color features as being “the horizon

- immediately below the A horizon or 10 inches (whichever is shatlower)”. Based on Mr.

Herriman’s soil logs for the Spencer site, that horizon would be a soil band within the test pits at

4 depth betwéen 9 and 12 inches, more or less. The fact that Mr. Sloan failed to provide test pit

depth data for his color feature identifications renders them incapable of supporting firm
conclusions as to the existence of hydric soils.

Based on the foregoing discussion, our conclusion would be that Mr, Sloan’s wetland report
provides a solid basis for the finding of hydrophytic vegetation on the Spencer site, modest
support for a finding of wetland hydrolegy in sample points four, five and six and inadequate
data to warrant a finding of hydric soils at any location. Under the state manual, soils mapping
alone cannot establish hydric soils at a specific location without field verification. Since all three

‘parameters need to be present in order to make a positive wetland determination, the overall

outcome is that the-Sloan report-fails to establish the presence of jurisdictional wetlands on the

‘Spencer site. In view of this conclusion it is unnecessary to review the results of Mr. Sloan’s
later tests to the south on'the Hang property because. their primary value was to suggest a wetland

boundary in conjunction with the sample points on the Spencer site itself. -

The lack of critical documeéntation within the Sloan wetland determination.report also allows us
to avoid having to attempt an ad hoc resolution of the long simmering policy conflicts-within the
Lower Green Rlver#\/alley between the goals of préserving traditional agricultural practices and

* of providing critical areas protection in an-area that seems to be growmg wetter as a.consequence

of surface water runoff from the surrounding upland areas. Upland development has increased
both stormwater discharges and sediment loads to the valley ﬂoor as erosional urban ﬂows cut

' through the ehannels incised into the vfalley walls.

‘The exhibit 67 aenal photographs show that the central one-third of the Spencer property where
maJor piles of both unprocessed and processed organic materials have recently been deposited

was continuously farmed up until its conversion to-a materials. storage and processing use by
Mr. Shear; Thus, at the moment of it3.conversion to a processing use this area was exempt from

* being regulated as a jurisdictional wetland due to its ongoing agricultural use. Looking to the
_historical basis alone, then, there is ne support for a conclusjon that Mr. Shear’s processing use

necessarily occurred within an existing jurisdictional wetland. The argument for regarding the
central third of the Spencer property as a jurisdictional wetland therefore can ‘only be that despite
its historic agricultural use, it retained wetland characteristics similar: to those of the tilled land

-immediately to its west. Whatever the ultimate theoretical feasibility of making such.a showing,
. - Mr. Sloan’s report failed to conclusively document the current presence of wetlands immediately

west of the organic piles sites.  Accordingly, it provided an inadequate basis for inferring the
presence of jurisdictional wetlands in the disturbéd former farmland area adjacent to the éast
where the stockplles are situated. :

Flood Hazards }

The Federal Emergency Management Agency (FEMA) offers a nationwide flood insurance -
program to cover losses from river ﬂoodmg The FEMA program operates in cooperation with
local jurisdictions, which are enticed to.conform with and exceed FEMA ‘standards by the
promise of lower insurance rates. King County within Title 21A has adopted the FEMA

regulatory framework, mcludmg standards that exceed mrmmum FEMA requirements.

. FEMA c'o'nventional'ly regulates river floodplains based on a calculated one-foot rise in flood
elevations, but it offers incentives to local jurisdictions to undertake a more ambitious level of
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discipline. King County has risen to the challenge by adopting a floodplain regulatory. systemn
based on one-one hundredth of a foot in flood elevation rise. While this offers the illusion of
great scientific precision, the actual legitimacy of such a refined standard of course depends on

‘the.completeness and accuracy of the underlying data.

King County’s floodplain regulations, based as they-are on a non-measurable rise in flood waters.
from a storm that has only a one percent chance of occurring in any given year, are purely
mathematical constructs. Unlike a wetland determination, for example, where one can walk onto
a piece of property, dig a bunch of holes and perform soils-testing and vegetation identification,
there is no way to assess whether a parcel lies within or without the floodplain based on a site
visit. Rather it all comes down to questions of regional mapping and modeling, and the data
assumptions that underlie the exercise. :

* Ih a general way, the essential information that goes into the computation of the areal extent of a
100-year floodplain is historic rainfall data, river flow volumes and durations, topographical data

(including major human interventjons such as dams and levees), and the capacity of the computer
program to model hydraulic movements on a three-dimensional scale. With perfect dataand a
perfect model one could theoretically calculate the extent of a floodplain to a very fi fine degree,
maybe even to an accuracy level of less than one foot ofelevatxon rise as presupposed by the

county system. v‘,

The county regulatory system admxrably recogmzes that the existence and quality of data for
, def‘nmg any specxfc ﬂoodplam system are shifting and dynamic phenomena Thus it does not

arbitrarily call out any one pi¢ce of information as.automatically controtling, but rather lists the

N functional elements to be c,onSIdered and identifies potential sources of reliable information.

KCC 21A.24.230A identifies the five components of a flood hazard area and subsection B

. provides a general menu of potentlal data sources to be analyzed. While Don Gauthier: testified

that as a practical matter DDES views the sources listed at KCC 21A.24:230B as enunierated in

' order of priority, the.fact i is that the.ordinance itself imposes no such regime. Rather the .

ordinance states that, “When there are multiple sources of flood hazard data. for floodplain
boundaries; regulatory floodway boundaries, base flood-elevations, or flood cross sections, the

‘depar’tment may determme which data most accurately classifies and delmeates the flood hazard

area.’

“The only instance where the ordinance mandates the use of 'projectiods from a specific source is
‘where a basin plan or hydrologic study approved by the county includes relevant flows under
future developed conditions. No basin plan or other hydrologic study meetmg the specifications

of KCC 21A.24. 230B has been adopted for the Lower Green River Valley.

The most recent and comprehensive, document produced b_y King County regarding riverand
floodplain management is the 2006 King County Flood Hazard Management Plan adopted by the
King County Council under ordinance no: 15673 on January.16, 2007. This.plan at page 40

- states that although some flood studies have been completed, “further effort is needed to update
_the remaining major river studies in King County.” As its first example of a needed update it
. offers the following informa_tion‘On the status of the Green River: . :

“Green River—On.portions of the Green River, survey data is over 30 years old,
cross-sections are spaced over a mile apart and the contour interval -of the
‘topographic maps is up to 5 feet. In some reaches of the river, the channel has -
laterally migrated since the data for the existing flood study was collected.
Major -commercial, industrial and: residential developments, situated behind
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levee systems in the lower reach, have occurred throughout the basin since the
floodplain maps were produced. A new -flood study for the Green River from
River Mile S to River Mile 45 was initiated in early 2006 and is partially funded
with a grant from the Washington State Department of Ecology.”

As noted, the Spencer property lies within the Lower Green River Valley, which is roughly
defined as beginning at Auburn at River Mile 31and ending at Tukwila at River Mile 11. The -
plan tells us that as of the end of 2006 the baseline data for this area, while poor and generally
outdated, was beginning to be upgraded by the county, subject to funding availability.

Many and perhaps most of the major floodplain mapping resources for this portion of the Lower
Green River Valley have been entered into the hearing record. These include the FEMA Flood
Insurance Rate Maps (FIRMs) generated in 1978, 1989 and 1995. These maps all show the
Spencer parcel lying close to the ‘western and southern edges of the 100-year floodplain but -
enitirely within it.- Each successive FEMA map is considered to be at least a slight improvement
over its predecessor, owing to somewhat better topographical information and more advanced
modeling techniques. The 1989 and 1995 FEMA maps are virtually identical. Andy Levesque
of the county’s Water and Land Resources Division within the Department ofNatural Resources
and Parks patiently offered invaluable information regarding the history and context of the
colinty’s floodplain regulatory system and its relationship to FEMA. The transcript of his March
13,2008, oral deposition (exhibit 51) provided the followmg thumbnail summary ofthe current

state of information:

“So really there are five map,s There is ’75 one whxch T tend to ignore because
. that’s outdated. There’s-the 89 and *95 map set, which you can count as two if

' you want, but they’re basically the same. “There’s-a new, draft D-FIRM, and then

-thefe’s.the new: prehmmary flood study produced by the county ;

The P-FIRM, which is basxcally a dlgxtahzed version ofFEMA s 1995 FIRM has set offa o
controversy.between the.federal agency and the county...In the aftermath of Hurricane Katrina, a
sormewhat chastened -FEMA decided that river levees should-not be-mapped as effectively

containing river flows unless they have been certified.as constructed to. Army Corps of Engineers

standards. Of the approximately 25 miles of levees that line the Green River channel, only a

- small segment near Tukwila has been. fedefally certified. The-remaining levees are-older

facilities, built over many years by various agencies and individuals, some public and some

. private, that function with a-degree of reliability but have not been, and mostly capniot: be,

federally certified. If'théy are removed from the mapping analysis as constraints to ﬂoodmg, the
theoretical Green River floodpldin expands to cover the entire valley from wall to wall.

In response to the proposed D-FIRM, the county has accelérated its efforts to produce its own

floodplain mapping for the Lower Green River Valley and on March 18, 2008, issued a Lower
Green River flood-boundary work map produced. on contract by Northwest Hydraulic

+ Consultants. This map has been subniitted by King County and the cities of Auburn and Kent to

FEMA as a challenge to the proposed D-FIRM inapping. This ehallenge map-gives éffect to the
existing levee system, and the local technical consensus appears to be that its overall level of
topographical data is superior-to the FEMA effort and the modeling program employed is a more

sophisticated one. The county’s 2008 work map (exhibit 44a) shows most of the western two-

thirds of the Spencer parcel inside the 100-year floodplain. The eastern-one-third plus a strip

along the northern boundary where an access road has been recently constructed are shown to lie -

above the ﬂoodplam elevatxon
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The county’s 2008 challenge to the FEMA D-FIRM brought fo a crisis level a discontent with

FEMA mapping that had been bréwing for some time. A representative criticism is found at
page 15 of the 2006 County Flood Hazard Management Plan:

“Historically, King County’s flood hazard regulations have been applied within

the 100-year floodplain as mapped by FEMA. FEMA maps are based on current -
or historical land use in the watershed. As watersheds develop, the rate and

volume of runoff reaching rivers and streams can increase. The boundaries of
the 100-year floodplain may change over time, creating inconsistencies between:
actual floodplain conditions and those portrayed on FEMA maps.”

| In addition to FEMA’s adopted rate maps and the county’s 2008 map challenging the FEMA D-

FIRM proposal, another document that received considerable attention within the hearing was
exhibit. 54a, entitled “Tributary 053 Existing Conditions Proposed Developments North Area”
and dated October 13, 2005. This was a county Water and Land Resources Division product that
was generated to depict the channelized tributaries that originate within the upland plateaus to
the west and south and drain across the flatlands of the Lower Green River Valley north to the
Green River. This map outhnes the 100-year floodplain in the vicinity of the Spencer parcel in a
way that generally mimics the. later 2008 challenge map, but with one important difference. The
2005 tributary map-shows only approximately the western one-third of the’ Spencer parcel lying
within the floodplain. If that bounda:y were deenied accurate, then most of the materials
processing operations occurring on the Spencer parcel would lie outside the floodplain and those

that were msnde could be shxfted further east.

Mr Levesque charactenzed the 2005 map as an-improvement over the existing FEMA
documents but an interim step on the road towards. developmg the 2008 challenge map. His view -

. was that to the extent that differences exist between. the two documents the' 2008 map. was based .

on more complete information and therefore was more accurate. But since DDES’s 2006 notice

-and order is predicated on thie contention-that the materials processing activities instituted on the

Spencer parcel’ largely in 2005 should have been at that time subjected to floodplains regulatory
review, exhibit 54a may be regarded in such context as having some vitality. . It.is probably not
too farfetched to speculate that-had-Mr: Spencer arid Mr. Shear walked into.the DDES offices in

November 2005 in search of an official floodplain determination, they likely would have been

told that the exhibit 54a map was the best and most current mfomlatlon then avaxlable

The actual dynamics of ﬂoodplain creation in the vicinity of the Spéncer parcel are -also a matter

- of some contention. There are two primary channel systems that drain across thé valley floor

from the upland plateau The westerly complex is denominated. the Mullen Slough system, and
its mainstem tributary 045 travels due north within an excavated channel located about 400 feet
west of the Spencer property The Mullen Slough sub-basin to the Green Rlver is estimated to-

cover approximately six square miles. :

The Mill Creek sub-basin lies-generally east of West Valley Highway and east of the Spencer -
parcel as well. The Mill Creek sub-basin is larger than Mullen. Slough at about 22 square miles,
and the Mill Creek channel generally lies at a higher elevation than the properties located to its
west. The consequence is that when the Mill'Creek channel overflows it generally floods west

- into the Mullen sub-basin and toward the Spencer and other farmland parcels Iocated on the other

side of West Valley Highway.

While there is an abundance of discussion about the effects of upland development on the valley
floor stream systems in terms of both increased volumes and sediment transport from '
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downcutting the upland valley walls, it seems clear that for purposes of defining the 100-year
“floodplain these lesser tributary contributions are overwhelmed by the backwater flooding from
the main Green River channel to the north. The metered release of the Green River from Hanson

- Dam is engineered not to exceed 12,000 cfs, but backwater flooding at the mouths of Mill Creek
and Mullen Slough begins to occur at 3,000 cfs. Assuming that the county’s most recent
floodplain mapping is fundamentally accurate as to its hydraulic assumptions, it is apparent that .
the larger Mill Creek floodplain merges with the floodplain for Mullen Slough at some. point
north of S 277th Street.

" In this framework the major question is: at what point does S 277th Street cease to function as
an effective dike holding back floodwaters from the Green River to the north? - The county’s
mapping model suggests that the 100-year flood event overtops S 277th Street while the
anecdotal evidence of historical flooding offered by the Appellants and their consultant argue
that S 277th Street in reality opeérates as an effective barrier to such major flood events. As
noted, there are many factors that affect-the floodplain analysxs including projections as te the
integrity of the older levees and the Hanson Dam itself and the ability of the computer models to
accurately repli,cate the hydraulics of the two merging backWater floodplains.

' 55. Flooding problems on the Mill.Creek and Mutlen Slough systems have been the subject of a
number of studies dating back to the early 1990s. These studies have generated proposals for
dredging the exrstmg channels that have bumped up against a variéty of environmental issues.
But as the 2006 Flood Hazard Management Plan makes clear on page 230, there is also available
-a relatlvely simple but apparently expensive fix for the prob]em

EE “As: recently as the 19905 several ‘studies were completed to investigate™ the
- feasibility of constructing- .another: major. pump station’ to.serve Mullen: Slough-
* and Mill Creek; which flow into the Green River at River Mile 21.58 and 23.84,

respectively. Thesé tributaries share a large -agricultural floodplain with .the
‘Green River. ~Although this pump station proposal was a key element in the
'1970s-era Natural Resource Conservatxon Service flood contro} plan for the
Green Rlver valley, more contemporary studies mdxcate that dny economic
benefits that mlght result from construction of another large pump station at this
location would be' far exceeded by the*project costs. ~ Therefore, the. shared
floodplain of these tributaries near their confluence with Green River remains
‘designated as part of the Green River’s FEMA- mapped ﬂoodway '

For.thosé not fluent in bureaucratese what this paragraph tells us is that notwrthstandmg the
many fine Comprehensive Plan policies supporting agricultural preservation in the Lower Green
River Valley, the cost of installing a pump station to protect these remaining agricultural fands is

- not offset by the meager tax revenues that such marginal agricultural properties are capable. of
generating. - This means that the problem of agricultural flooding in the Lower Green River
Valley can be expected-to continue mdel‘mtely, particularly i the context of current county
funding constramts :

CONCLUSIONS
e
‘A Cl‘ltl(‘,al Areas
. The ng County Critical Areas Ordmance (CAOQ), as embodied in KCC Chapter 21A.24 and

supported by the definitions contained in KCC Chapter 21A.06, provides a regulatory framework
for determining the presence or absence of a flood hazard area on a potential floodplain property.
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This framework is a thorough and adequate mechanism for purposes of floodplain planning and
permit review. [n the permit context it directs the department to assemble the available data,
determine which data is most reliable and on that basis make a flood hazard area delineation.

2. . For purposes of code enforcement, however, the CAO flood hazard provisions are incomplete.
For enforcement purposes one needs also a clear and intelligible standard. KCC 21A:24.230 tells
us how DDES should go about formulating such a standard, but until that process is actually
undergone, no standard exists. As the ordinance itself suggests, the normal procedure by which
the county establishes a flood hazard area is through the adoption of a basin plan or some other
functional plan as defined by KCC 20.08.132. While the 2006 King County Flood Hazard
Management Plan is precisely the type of functional plan that could be employed to define and
enact flood hazard area standards for specific locations; this document defers such regulatory
matters to a‘later date. Section | of ordinance 15673 adopting the 2006 Flood Hazard
Management Plan is explicit in this regard: “However, while the plan sets forth what the county
currently believes are best practices, nothing in-this plan creates or precludes the creatxon of new
land use requirements, laws or regulatlons

3. - The fact that the county has been slow to adopt specific regulations defining flood hazard areas -
fordifferent floodplain locations should not come as a great surprise. The county’s decision to
implement ﬂoodplam regulations based on.a calculated rise of one-one hundredth of a.foot in

- ‘flood elevation i is'a double- -edged sword. While such a standard may provide insurance rate
‘benefits under the FEMA system, the baseline data- requxred to make such an exacting standard
rationally defensible at any. location is dauntmg to contemplate and:costly to generate. One

expedient that could liave been adopted would have been simply to define by ordinance the . ., it

current EEMA; «map as presumptWely valid and shift upon affected property:owners the burden of
demonstratmg that the FEMA -mapping is incorrect in"its specific application. To the county’s -
credit it did not choose that route, which would have placed a huge financial burden on

potentlaily affeoted property owners..

4. DDES has attempted to counter the critique that the CAO fails to specify a flood hazard area
standard for the Green River VaHey by focusing attention on the term “components” as it appears
within KCC 21A.24.230.A. The relevant code provision states that “a flood hazard area consists
of the fo!lowmg coimponents” and then lists five elements, including the floodplain, the .
ﬂoodway, the flood fringe and channel migration zones. :

The DDES argument assxgns to the word “com ponents a regulatory importance that it cannot
_ sustain.. The word standing alone simply means “parts” and is purely descriptive in scope. It
" does not contain or imply a prescriptive element. More critically, subsection KCC 21A.24.230B
tmmediately following tells us how those comporients are to be used within the flood hazard area’
delineation analysis. DDES is required to sift through and compare the multiple sources of flood
hazard .data and evaluate their accuracy in formulating a relevant standard. When KCC _
21A.24.230 séctions A and B are read together, it is plain that the term “components” has been
.used in subsectidn A in its customary, merely descriptive manner. : :

5. - While KCC 21A.24.230 provides a full menu ofcomponent ﬂoodplam factors and a roster of
potential floodplain data.resources, including at the top of the list the FEMA FIRM maps, it does
not create a presumption that any one of these resources is to be deemed accurate and controlling
for regulatory purposes. Without such a formal regulatory designation, there is no easi ly
ascertainable:adopted county flood hazard area standard applicable to the Spencer property, and
the pomon ‘of the county’s notice and order that CItes the Appellants for conductirig materials
processmg operatlons and clearmg, gradmg and fi lling wnthm a flood hazard area becomes.a
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gesture without legal effect. Therefore, the portion of the appeals that challenges the notice and
-order citations for activities within a flood hazard area must be granted.

6. With respect to the wetland citations, the problems encountered by DDES in support of its notice

and order are not the result of gaps in the regulatory structure. Wetlands are clearly defined

- under the county cede and a site inspection provides an adequate-mechanism for making a

" wetland determination. The problem here, rather, is that the county’s wetland determination
“itself did not.adequately document the presence of wetland conditions for one of the three
essential regulatory parameters. The Spencer property is a difficult site to evaluate because the -
soils have been historically disturbed, but the disturbance itself was the result of legal
agricultural activity. This meant that the atypical situations methodology outlined within the
state manual could not be applied directly to the legally tilled areas, but only to adjacent areas
where the new fill piles wete later deposited. More critically, the hydric soils analysis is quite

_“specific as to the depths required for critical observations, and Mr. Sloan’s failure to record test
data depths undercut his ability to. adequately document a positive finding.

7. . . Another tactical error by DDES was its failure to distinguish between a preliminary wetland
report and a more complete study that is sufficiently detailed to withstand critical attack from an
adverse wetland technician. Jon Sloan’s initial site investigation of the Spencer property was

_surely good enough to.warrant requesting further wetland information. ‘But when the Appellants
‘came forward with a conflicting wetland report that rejected Mr. Sloan’s initial conclusions, the
‘evidential bar'was raised. It then became incumbent on DDES to either provide a compelling
explanation why Messrs. Bredberg and: Herriman’s conclusions were simply wrong, -or to brmg
. ln new and further mformaﬂon f'ng the data gaps’ that ‘they ldentlfed in the Sloan- study

;»'-:‘

. "DDES did heither', and that was a fatal mistake, One‘apprcciates,tha‘t D-DEvaas ina difﬁcult
“position bécause Mr. Sloan had departed county employmeént arid was not readily available to
fortify his initial results. But sympathy.is not evidence, and the shortcomvings of Mr. Sloan’s
initial report’ were never addressed by DDES. The bottom line is that DDES did not. make a
_competent demonstration.of the existence of hydric soils on the Spencer parcel; therefore the
-appeals must be grantéed with respect to the notice and order cxtatlons for wetlands on the

property
B. Nonconto"rming' Use
8. " The most important questions raised in this procéeding relate to the notice and order’s citatjon of

the Spencer property for operation of a materials processing facility in an A-10 zone without
required permits and approvals. -The definition of a materials processing facility was added to
the county zoning code in September 2004, pursuant to section 6 of ordinance 15032.- This same
ordinance amended KCC Chapter 21 A.22 to require materials processing operations to obtain a
grading permit prior to commencement and to combine the materials processing review

o procedures with those already- -existing within the chapter for mmeral extraction. KCC
21A.06,742 supphes the.new definition at issue:

“Materials processing facility: “a site or establishment, not accessory to-a mineral - -
extraction or-sawmill use, that is primarily engaged in crushing, grinding,
pulverizing or otlierwise preparing earth materials, vegetation, erganic waste,
construction and demolition materials or source~separated organic materlals and

that is not the final disposal site.” :



£05G0099 - Spencer/Shear » ‘ ’ A 18

10.

.. .

12.

13.

Since the code provisions governing materials processing facilities did not exist in 2003, and
early 2004 when Mr. Shear first began his occupancy of the Spencer site, the question arises as to
whether Mr. Shear’s business activities qualify as a legal non-conforming use (NCU) established
prior to the adoption of ordinance 15032. Analytically, there are two parts to this question.

* First, when did Mr. Shear’s operation on the Spencer parcel become a materials processing
facility as specified by the current code definition, and, second, were Mr. Shear’s activities on
“the property prior to September 2004 some other form of legal use under then-existing zoning

provisions? |

The core element of the materials processing facilities definition focuses on the transformation of
raw materials through a crushing, grinding or pulverizing operation. While preparatory activities
certainly occurred before September 2004, there is no conclusive evidence that actual crushing
operations and grinding began before the winter or spring of 2005. That is when the first
complaints came into the DDES office and when Mr. Hang, the neighbor to the south; testified to
first being concerned about offsite dust impacts. "So the question becomes whether one can
conclude under the code as applied to these facts that establishment of the imaterials processing
facility predated commencement of screening and crushing operations.

It appears that establishment of Mr. Shear’s materials processing facility use of the Spencer

parcel involved three stages. The first stage was site’ preparation, where the property was
secured, configuration of the property for the use was begun, and equipment and raw materials
stockpiles were broughtin. At the second stage the raw material was being ground into the

- ultimate. product ‘And,.in the third stage the finished product was transported offsite to ultimate

‘consumers. The record demonstrates that prior to September 2004 all of the esséntial first-stage
_5ite preparation actxvmes were underway The site had been rented from Mr. Spencer,

~ équipment was being, assembled, some grading had occurred and a few stockpxles were in

evidence. The April 25, 2004 aerial photograph of the site (exhibit 67f) shows the access
dn iveway having been extended to and along the northern site boundary, new gradmg in the
-eastern one-third of the property and a cluster of some seven or eight mounds near the property’s

_ northwest corner.

KCC 21A.08.010 p'rovides the county zoning-code requirement for establishing land uses. It
states that the “use of a property is defined by the activity for which the building or lot is
‘intended; designed, arranged, occupied or maintained.” It further provides that the use is
considered “permanently established when the use will or has been in continuous operatxon fora

- period exceeding 60 days.”

The ﬁrst't‘hree of the five defining characteristics listed within KCC 21A.08.10—intent, design
and arrangement—are all focused on purpose. They are therefore prospective in effect. The
record demonstrates that Mr. Shear, soon after initially approaching Mr. Spencer concerning use
of the property for overflow storage, became committed to his larger purpose of establishing a
materials processmg operation on the Spencer parcel. He already had such a business nearby on
the east'side of West Valley Highway at a site that was becommg too small for his purposes and
under pressure from the county to undergo a permitting process. By early 2004 Mr. Shear seems
to have figured out that ‘it would not make much sense for him to-undertake an elaborate and,,
costly Hérmitting- process with DDES on a site that was. already too small for hlS ultimate needs

Mr. Shear’s activity toward .establishing a materials processing facility on the Spencer property
seems to have been without major interruption. The record, spotty though it mdy be in places,
shows a steady increase in the variety and intensity of site use starting in late 2003 and
proceeding through 2006. Further, there is no evidence that at any point in this progression of an -
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interim use established on the Spencer parcel bv Mr. Shear that would have been independently
viable as a business activity.

Based on the testimony describing the early conversations between Shear and Spencer, DDES
argues that one should view the storage of organic piles on the property as a separate,
independent use. But.the April 2004 aerial photograph shows that this storage had already been
directed to the northwest corner of the property at the furthest possible distance from the site’s
access to West Valley Highway. Storage in a remote corner implies an expectation for use on the
site itself after its ultimate configuration and development, not for temporary storage and use
elsewhere. If Mr. Shear’s purpose had been merely temporary storage, the stockpiles surely
would have been placed much closer to West Vailey Highway, These facts evince an intent,
design and purpose to establish a larger materials processing operation, not merely a temporary
storage for use at another location. The prospective purpose réquired by KCC 21A.08.010 was

-established at the time of the April 25, 2004 aerial photograph wh ich was more than 60 days

before the. adoption of Ordinance 15032

So thé record shows that a materials’ processmg facility, as such was eventually defined by KCC
21A. 06 742, was in existence on the Spencer site in April 2004, thus making it a legal NCU
within the framework of the ordmance 15032 standard. But for it to actually become a legal

"NCU in April 2004, Mr. Shear’s operation would have needed to be a permitted tise under one of

the relevant zoning standards in effect at that timeé. . This requires us to ponder the conundrum of
the “interim recycling facility” and its relationship to ‘yard waste processmg facilities” and

source separated orgamc waste processing’ facxhtxes

The zoning code history. for the terms identified: above dates back toat least 1993, and the parties
have very helpfully.laid out-much of this history in their various bijefs. To do full justice to the
sdga would: jprobably- requrre a fair number of pages, but the.gist of the:matter can be

'encapsulated

i

"In the twuhght days of the old Title 21 zoning code, ordmance 10408 mtroduced a definition for

“interim recyclmg facxhty, whlch was deemed to mean:

“A site or establishment, which is not located at the final disposal site, éngaged
in the collection or treatment of recyclable materials and including drop-boxes,
yard waste processing facilities and collection, separation, and shipment of glass, -
metal, -paper, or other recyclables to. others who will reuse them or use them to

nianufacture new products.”

. Shortly-thereafter, Title 21 was. repeéled and replaced by Titlé 21A, at which time the definition

for an interim recyclmg facility was reformatted and slightly amended. Spetifically, the term
“yatd waste processmg facilities” was replaced with the term “source-separated, organic waste-
processing facilities.” Under this scheme, which remained largely unchanged "until September

2004, the General Services Land Use.table at KCC 21A.08.050 displayed that an interim

recyclmg facility was a permitted use within the Agricultural Zone subject to the provisions of
development condition 21. Condition.2] specified that the interim recycling facxhty permitted

.. use within the Agncultum! Zone was “limited to source—separated yard or organic waste"

processmg facnhties

Under the new scheme adopted in, _September 2004 within ordinance.15032,‘an‘ interim recyclihg
facility s retained within the KCC 21A.08.050 General Services table as a permitted use in the
various residential and commercial zones, but is dropped from the Agricultural Zone. Moreover,
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the reference to source-separated processing has been purged from tote 21, which now limits the
use in the designated zones ta drop-box facilities accessory to some other public or community
use. Meanwhile, a materials processing facility entry has been added to KCC 21A.08.080,
Manufacturing Land Uses, as a permitted activity in the Agriculture Zone subject to a
development condition 13, which limits such use to “source-separated organize waste processmg
facilities at a scale appropriate to process the organic waste generated in the agricultural zone.’
Under the new scheme materials processing facilities are also permitted in the Forest, Mineral
and Rural Zones subJect to different conditions, and permitted unconditionally in the Industrial -

zone.

The critical issue for our purposes is whether Mr. Shear’s operation on the Spencer parcel, which
meets the materials processing facility definition under the current code, also qualified as an
interim recycling facility under the earlier code. And the resolution of this question seems to
depend on whether the change in the definition example described above in Conclusion no.-17
from “yard waste processing facilities™ to “source-separated, organic waste processing facilities”

- constituted an expansion or a lllmtat_ron

DDES argue's that it is a limitation because the term, “source-separated,” implies an exclusion,
whereas the prior yard waste processing example was unrestricted. -

Our view is that the DDES argument is not correct. 'While “souice-separated™.js indeed a
limiting: qualifier, the scope of the definitional term overall has been greatly enlarged. Orgamc
waste processing facilities is a vastly broader use category.than yard waste processing facilities.
The “source-séparated” modifier was superﬂuous with respect to- the yard waste example because
yard waste itself mtrmswally presupposes an adequate level of source-separation. As pointed out
by the attorney for Appéellant Shear, the zoning code definition of “source—separated .orgarnic
matemal” is directed toward removing chemical ly-treated. and other toxic materials from the
orgamc waste stream. In addition, the core definitional term, the “collection or treatment of
recyclable materials,” clearly applies to a process of" assembling and refining landscaping and
yard waste, ‘which i is éxactly what Mr. Shear does on the Spencer property. Since the source-

-separated ‘qualifier is directed toward removingtoxic materials, a concern which is not a factor in

dealing with landscaping and 'yard waste, its application as an independent requirement is not’

- warranted in this instance, Mr. Shear is not required at the materials source to separate the

branches from the twigs, and the twigs from the leaves

‘In summary, the type of materlal’s processing performed on-the Spencer site by Mr. Shear meets

the definition for an interiin recycling facility as such was implemented within the applicable use

tables of the Title 21 A zoning code in effect in 2004 immediately prior to the adoption of

ordinance 15032. Mr. Shear’s.operations therefore qualiﬁed at that time as a legal NCU. .

Having determined. that the materials processing use of the Spencer property-was legally
established prior to September 2004 the main questions left to be resolved are whether the use
has been expanded since 2004 in a manner that requires a conditional use permit (CUP) and
whether and to what degree the: operations on the Spencer site are subject to ongoing regulation
under KCC Chapter 21A.22. In addressing these questions it is first lmportant to note that the
legal progression described above is not from a permitted.use to one that is prohibited by code,

" ‘but rather from a permitted use with few regulatory controls to a permitted use subject to a
- detailed regulatory regime. Asa category of use Appellant Shear’s operation was permitted prror

to September 2004 as an interim recyeling facility and after September 2004 as a materials -
processing facility. Thus the use has not become one that the county as a matter of policy is
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seeking to terminate, but stimply a use that is now subject to a more ambitious level of regulatory
review,

- The non-conformance provisiorts of KCC Chapteré 1A.32 do not forbid the expansion of a NCU.

Rather, KCC 21A.32.065 requires that any expansion in key use parameters greater than 10
percent undergo CUP review. KCC 21A.06.427 defines the term expansion to mean the “act or
process of increasing the size, quantity or scope.”

While the purpose-based provisions of KCC 21A.08.010 support a conclusion that Mr. Shear’s
processing use was legally established prior to September 2004, it is also clear that the full
implementation of that use, including the materials grinding and trucking operations and their
attendant impacts, was only completely manifested in 2005 and thereafter. Therefore, in terms of
the 2004 activity NCU baseline, the processing use on the Spencer property has been greatly
expanded since the adoption of ordinance 15032 and, accordingly, requires a CUP.

“This outcome is consistent with applicable case law, which is mostly framed in terms of NCUs

that are prohibited outright rather than more'actively regulated. Keller v. Bellingham, 92 Wn2d
726 (1979), distinguisties between an intensification and an enlargement stating that the former
occurs when the pature and character of the use is unchanged and substantially the same ‘facilities
are used. Meridian Minerals v. King County, 61 WnApp 195 (1991), further elaborates on this
distinction, suggesting that the intensification of a NCU can become so extreme that a
jurisdiction may be justified'in treating it as a different use-activity: “When.an increase. in
volume or intensity-of use is of such magnitude as to effect a fundamental change in a non-

conformmg use; courts may find a-change to be proseribéd by the ordinance.” (61 WnApp-at
'209.) Tn other words, while the legal nature of the processing use on the Spencer parcel did not
- change after 2005, its volume and intensity were greatly enlarged, and the provisions of KEC

21A.32. 065 requiring such.a NCU « expansxon to obtain a CUP are consistent with applxcable '
Washmgton case law. :

We also agree with DDES that the Washmgton Supreme Court decision in Rhod-A-Zalea v.
Snohomish County, 136 Wn2d 1 (1998), stands forihie proposition that the ongoing materials

- processing operations on the Spencer parcel are subject to the county’s police power reguldtions

enacted to promote the health, safety and welfare of the community. We further accept that KCC
Chapter 21A.22 is preCIsely the type of police power regulation that the Rhod-A-Zalea case
envisions. The mterestmg quéstion here is not so much whether the county has police power
authority to regulate on an'ongoing basis materials' processmg operations, but rather how exactly

‘ tlns chapter relates to existin g non- confomung actwmes

- KCC Chapter 21 A.ZZ,“aS'pr'esently conﬁgured,- isa somewhat infelicitous melding of mineral

extraction and materials processing regulations into a single system. KCC Chapter 21A.22
originally was- enacted to provide for the siting’and regulation of mineral extraction operations.
In September 2004, at the time- of adoption of ordinance 10532, regulation of the newly- created

category-of materials processing operations was inserted into the existing mining review -
‘procedures along with some minimal améndments and adaptations. The cut-and-paste nature of

thrs regulatory fusion has ralsed some problems of mterpretatlon

' At the heart of the debate is the effect ofKCC 21A.22.040. KCC 21A.22.030 requires both

mineral extraction and materials processing operations to “commence only after issuancé of a

* grading permit”. Then KCC 21A.22.040 goes o to provide that “to the maximum extent

practicable; non-conforming mineral extraction operations shall be brought into conformance -

with the operating conditions and performarce standards of this chapter, during permit renewal.”
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The Appellants argue that the faifure of section 21 A.22.040 to mention non-conforming materials
processing operations means that such operations are afforded a regulatory free pass under KCC
21A.22. In other words, according to the Appellants’ interpretation, based on the subsection .040 -
language KCC Chapter 21 A.22 only applies to materials processing operations that are being
newly proposed and provides a complete exemption to existing non-conforming operations.

Beyond the elementary fact that the Appellants’ interpretation defies common sense, one can also -
find an adequate explanation for the apparently anomalous language in' KCC 21A.22.040 by
Jooking at the parallel terms within KCC Chapter 21A.32 governing NCUs generally. The key
provision here is KCC 21A.32.020.A, which reads as follows: “With the exception of non-
conforming extractive opérations identified in KCC 21 A.22, all non-conformances shall be"
subject to the provisions of this chapter.” So, to make a long story short, the purpose of KCC
21A.22.040 is not to give non-conforming materials processing operations a regulatory free-ride,
but rather to assure that non-conforming mineral extraction operations are not exempted from
oversight. The message of KCC 2tA.22.040 is that while non-conforming mineral extraction
operations still do not.need to get a CUP, relevant operating and performance.standards will be
applied through the standard grading permit renewal procedure. No mention is made of materials
processing operations in this context because they were never exempted from the provisiorns of‘

KCC Chapter 21A.32.

Admlttedly this is.poor draftsmanship, but the intent seems clear enough. Non conformmg

‘minerals processihg operations are subject to the requirements of KCC Chapter 21 A.32 when

they se¢k to éxpand, and to the ongoing operationat review specified by KCC 21 A22. As witl be
spelled out below, the apphcatlon of, KCC Ghapter 21 A4.22 to processing operations on the ~
Spencer property needs to be subject toa ‘the limitation that. such procedures should not be used
asa back-door pretext to force the legally estabhshed non- conformmg actlvxty out of business.

G'mding

Our earller discussion of wetland and flood hazard critical areas implicitly dealt with the -

. clearing, grading and fi filling citation within the notice and order to the extent that it was

- dependent upon-the presence or absence of the critical areas ini question. And, a tight reading of
. the notice and order allegation of “clearing, grading and/or filling with a critical area” might

exclude consideration of grading issues except within the critical area context. However, our

‘ongoing pre-hearing effort to reshape the appeal issues. so that all legitimate major questions

were addressed in this marathon proceeding was broad enough to include the issue of whether
gradmg has occurred on the Spencer site without specific reference to the critical areas question,

"i.e., whether gradmg requiring a permit may have occurred on the property just on the grounds
‘ that the standard exemption levels were exceeded. Although the grading permit exceptions.menu -

has recently grown so complex that it now occupies a matrix table covering two-and-a-quaiter

- pages (along with another page of explanatory notes), the traditional basic' volumetric exception
" {now codified at note 1 of KCC 16.82.051.C) remains largely-unchanged. “Excavation less than

five feet in vertical depth, or fill less than three feet in vertical depth that, cumulatively over

. time, does.not involve more than 100 cubic yards on a single site” are. deemed activities exempt
- from grading permit requirements. :

FELRe

In addition to the permit exceptions categories, the grading code definitions have also evolved
over time. At the earliest point when Mt, Shear began his 6perations on the Spencer site, the

term $£ill” would have simply referred to a deposit of éarth material. This definition would have

arguably excluded piles of vegetative matter, at least prior to their decomposition. But the
operative definition has.now expanded. , Within the grading ordinance the term “fill” presently
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refers to “a deposit of earth material or recycled or reprocessed waste material consisting
primar lly of organic or ¢arthen materials, or any combination.thereof, placed by mechanical

means.’

So this definition is now broad enough to at least include the processed organic waste materials
on the Spencer site. And since the Rhod-A-Zalea case tells us that ongoing regulation of a
materials processing operation pursuant to current grading permit standards is a legitimate
exercise of the county’s police power, there is no serious argument for applying the grading
regulations except through the prism of the present code scheme. :

This shifts our analytical emphasis away from the nature of the materials to the character of their
placement. In other words, does the term “deposit” include the creation and removal of
temporary storage piles? In his December 4, 2009 post-hearing brief the attorney for Appellant
Shear argues that the creation of temporary stockpiles is not equivalent to the deposit off‘ll '
under the grading ordmance He suggests that Mr. Shear’s cmployer BRC

“,..merely mechamcally manipulates a stockpile of raw material brought from
elsewliere, grinds it to various sizes depending on the desired product and then
-stores the product until it is sold to third parties. The surface of the property is
not altered....The height of the stockpiles increases and decreases depending on
the time of year and the demand for product. If BRC were to clear away the
‘ stockplles there would be no change in the topography of the property from its
original state.”” The, property would revert to its condition as farmland. To say-
that BRC’s -activitie e grading, clearing or filling requirés an_extreme
distortion ofthe definitions both-in the code and in‘the common understandmg of
" those terms. Do all businesses which have stockpiles of materials. onsite require

‘ gradmg permtts'?”

We agree with Appellant Shear that the creation oftemporary stockpiles and thetr removal does
not involve the deposit of fill within the meaning of the grading ordinance. Further, beyond Mr.
Lawler’s alliterative rhetorical volley, there are numerous instances where the framework and
context of the grading code itself support the inference that the legislative intent was not to
regulate temporary stockpiles as an instance of grading. Beginning with the definitions -
themselves, KCC 16.82.020.N identifies “grade” as “the elevation of the ground surface.” By

- implication, therefore, grading would result-in changmg the’ elevanon of the ground surface,

which connotes an element of: permanence.

Th is~implicafion' is supported at numerous other places within, the gra"ding standards listed at

KCC 16.82.100. These standards require the ground’s surface to be prepared to receive fill by
removing urisuitable material, an action that only makes sense in the context of permanent
placement. Further, recycled inaterials cannot be used as fill unless intermixed with earthen

“materials in sufficient quantity to enable satisfactory compaction. The compaction requirenient

itself suggests permanent placement, as do additional requirements for soxl moisture-holding

" capacxty and topsorl layermg

- Finally, the. reclamation standards contained within KCC 21A.22.081; while they relate to
restoring minéral extraction sites specifically, provnde a usage of terms that is instructive.
"> Subsection C.7 reads as follows: .
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“Waste or soil piles shall be used for grading, backfilling or surfacing if
permissible under this section, then covered with topsoil and planted in
accordance with...this section. Waste or soil piles not acceptable to be used for
fill in accordance with this chapter or as topso:l in accordance with... this
section shall be removed from the site.”

What is important about this subsection is that waste and soil piles are being described as
something other than fill, per se: such piles only become fill after they are properly and

" permanently placed.

In short, the creation and removal of temporary storage pile$ of processed yard and landscaping

: waste are not the deposit of fill within the regulatory ambit of the grading code. But this does

not lead inexorably to the conclusion that no unauthorized grading has occurred anywhere on. the
Spencer property. If within exhibit 67 the 2002 aerial photograph is compared with those for
2004 and 2005, one has no trouble in seeing that on the eastern one-third of the property adjacent
to West Valley Highway about an acre of vegetation has been freshly cleared and graded. The .

_100-cubic yard grading exeraption threshold is exceeded by excavating an acre to an average

depth of less than.one inch, so a reasonable inference derived from the record is that the grading
depicted in the 2004 and 2005 aerial photos on the eastern one-third of the Spcncer site surpassed
the 100-cubic yard exemptwn limit and requxred the issuance ofa grading permit. -

Thus notwithstanding the exotic and temporary nature of the storage piles of organic materials
generated by Mr. Shear’s processing operation and-the.abserice of demonstrable grading in
critical areas, ordinary clearing and excavation occurréd on the eastérn third of the Spencer

iproperty in volumes sufficient.to sustain a grading violation citation under the notice and order.
Moreover, our earlier conclusion that: the ‘materials processing operation on. the Spencer property
‘is subject to.ongoing, regulation pursuant to KCC Chapter 21A.22 makes the nuaiices of the

grading violation analysis somewhat beside.the point. Chapter 21A.22 desngnates the grading -
perrmt as the chosen regulatory mechamsm for origoing site management and review, w:thout

a requmng any factual predlcate as to specific instances.of grading actlvny

Enforcement

Before moving into a discussion of remedies’ and future procedures, there 1s one loose: end that |
needs to be secured. From the outset one of the- pillars of the Appellants’ legal strategy-has been

to claim that neither Mr. Spencer nor Mr. Shear are parties responsible for any code vnqlatlons ‘

that may be found present on the Spencer property. Mr. Spencer’s argument is simply that as the
property owner he had rio control over the -behavior of his tenant, Mr. Shear. Mr. Shear, on the
other-hand, initially adopted a somewhat more elaborate, hide-the-ball strategy of pretending that

the business operator on the Spencer site was an entity called Mountain View Recycling,

whereas in reality it was. BRC, a corporation apparently controlled by Mr. Shear’s fong-time

- girlfriend and the mother of his children..

Within the county’s provisions relating to code enforcemeht, KCC 23.02.010.K supplies-a very

‘broad and inclusive definition of “person responsible for.code compliance.” The term is defined

as meaning “either the person who caused the violation, if that can be determined, or the owner,

" lessor, tenant or other person entitled to control, use or occupy, or any combination of control,

use or occupy, property where a code violation oceurs, or both.”  While 4 rather inelegant
specimen of legal draftsmanship, the “or both” at the end of the definition conveys an intent to

* hold all the listed entities responsible, not just one or another. Thus, whether Mr. Shear should

be regarded as the tenant or merely the tenant’s agent is not a decisive distinction. In either
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38.

" 39. "

40.

25

instance, as the individual in charge of the business operations on the site he was “the person

who caused the violation™ as well as the “person entitled to control, use or occupy’ the premises. -
And Mr. Spencer is the property owner as well as the lessor, both listed categories under the
definition.

A tenancy based on an oral lease agreement with Mr. Shear or BRC works against Mr. Spencer’s
argument, not for it. In the absence of a written lease, Mr. Spencer is entitled to retake control of
the property at any time based on 30 days’ notice. In short, regardless of whether Mr. Shear is
the tenant or simply BRC’s agent, both.he.and Mr. Spencer are persons responsible for code
compliance within the meaning of KCC Title 23. :

Regarding the ultimate issues under the notice and order, in brief summary DDES has failed to
establish the existence of critical areas violations on the Spencer property or that the '
manipulation of temporary stockpiles qualifies as grading under the grading code. DDES did not
demonstrate that Mr. Shear’s processing operation was a prahibited use at the time of its

* establishment, but the record does document that the operation has been significantly expanded
~ onthe ground since the adoption of new regulations governing materials processing facilities.

The record also demonstrates the existence of conventional grading violatioiis on the eastern one-
third of the site. What this alt adds up to is a requirement for Messrs. Spencer and Shear to.get a
CUP for the enlargement of the NCUand to submit to ongomg regulatlon and review under KCC
Chapter 21 A.22 pursuant to a gradmg pérmit process.

‘Before descnbmg the future’ regulatory process in more detall itis, perhaps useful to address the
relationship generally between this appeal proceedmg and such future regulatory actlvrtnes
Based 'on its compreherisive application review process, DDES subscribes to»what miglit be

characterxzed as the “innumerable bites at the apple-doctrine.” In DDES’s view if it brings a

notice and order action against a property Owner Giting 10 instances ofalleged violatiens, and
after anappeal hearing the property owner prevails on 9 of those 10 items, DDES believes that
its success-on the one item still entitles it to submit the property owner to the full gamut of
review requirements, including all those upon which the property owner prevailed on appeal..
This is how DDES explained its posmon in its closing brief:

“The Examiner should not award Appcllants’ ‘illegal behavior by allowing them

to avoid any part of the permit process. The Examiner should explicitly require

Appellants to submit to regular permit procedures for any future proposed use of
" the subject parcel »?

In addition to tacit assumption of moral superiority, the DDES position is premised squarely on
the Division Il Appellate decision in Young v. Pierce County, 120 WnApp 175 (2004). Pierce
County has assembled and adopted a wetland atlas, which presumptively designates properties as
wetlands based on available data. If a property is designated within the atlas, or lies within 150
feet of another designated property, the county requires the property owner to perform-4 wetland
determination before commencing any regulated development activity. In the reported case, the

. propetty owner engaged in clearing trees and other.vegetation. without first:performing a wetland

determination on a property. listed in the county’s atlas as an unverified wetland. The county
issued a cease and deS|st order requiring wetland review to ascertain the presence of wetlands
and buffers in'the area, and the property owner challenged the legal sufficiency of the cease and
desist order in Superior Court. The Court of Appeals-ruled that Pierce Courity could require the

property owner. to submit an application and perform a wetland determination. based on lts atlas

designation without first proving that the data underlying the desrgnanon was reliable or
conclusnve as to wetland status. ‘ _ .

PN L
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41, Our viewis that the holding in Young does not determine the scope of remedies in‘the instant
situation because the regulatory posture of Pierce County in the Young case was fundamentally
different from that of DDES within this appeal. Pierce County did not take the position
categorically that theie was a wetland on the Youngs® property. [ts position, rather, was that the
admittedly incomplete wetland atlas identified the Young property as an area of concern, and on
that basis the county could require a wetland delineation to either confirm or disprove the atlas

designation.

42. DDES’s position, on the other hand, as expressed in its notice and order, is that wetlands and
flood hazard areas exist unequivocally on the Spencer property and that Mr. Shear’s materials
processing facility use must be terminated because it impinges on such critical areas. Thus,
while Pierce County’s position was that more wetland information was needed, and its cease and
desist order was directed toward obtaining that information, the DDES notice and order asserts
unconditionally that wetland and flood hazard critical areas exist on the Spencer parcel and

- business operations must be shut down. DDES, having adopted a more ambitious and conclusive
regulatory stance, must be prepared to accept the burdens of its failure as well as the benefits of
its success. Accordingly, the.conditions attached to this appeal decision will place appropriate
limitations on further review designed to preserve to the Appellants the successful elements of
their appeal and will retain Hearing Exammerjunsdlctlon to the ‘extent necessary to assure that

" these limitations are observed.

DECISION

" The appeals of Jeffrey Spencer and Ronald Shear are GRANTED, in part, and DENIED in. part. They

are GRANTED with respect to citations within the notice and order allegirg unlawful or unpermitted
activities within critical areas and that the materials- processing facility was not a legally permitted use at
the time of its establishment. . The appeals are DENIED with respect to assemons that the Appellants are

~not parties responsible for code compliance, that the’ expansion of materials processmg operations on the .

site subsequent to September 2004 is exempt from the requirement to-obtdin a CUP, and claims that a
materials processmg operation is not subJect to ongoing regulation pursuant to KCC Chapter 21A.22.

ORDER:
Condition no.1.

No penalties shal l be assessed against the Appellants or their property if the deadline impased and
requirements stated herein are met. Failure to meet such stated deadline shall entitle DDES to assess
penalties as of such deadline date on the grounds that the permitting requirements of KCC. Chapter
21A22 have béen violated, and to abate those materials processing facility operations establrshed on the
Spencer site after September 28, 2004

No later than June 30, 2010, the Appellants shalt submit the following‘materials to DDES:-

CA. A complete CUP application for expansion on the site of a materials processing facnhty
as.a NCU ‘
B. . Pursuant to the requirements stated at KCC Chapter 21A.22A , a complete grading

permit application for expansnon of a materxals processmg sute and for the ongoing
conduct of materials- processmg operatlons :
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C. A written lease between the site owner and the site tenant for use of the entire parcel as a
materials processing facility, with tenant renewal options over at least a five-year period.

Exrstmo materials processing operations may contmue on the site at current levels during the pendency
of the permit review process. : :

Condition no. 2

The DDES permit applications review shall be conducted subject to the followmg limitations, which are
deemed necessary to preserve to the Appellants the fruits of their appeal efforts:

A. The scope of the CUP review shall be limited to consideration of a proposal to-expand
the materials processing facility use to include onsite screening and grinding of organic
raw materials, the impacts of increased levels of delivery and storage of raw materials on

- the site and the transport of finished product offsite, and the scope and management of
onsite retail operations. The baseline legal NCU not subject to CUP review shall be
defined by the uses in existence on the site on September 28, 2004. The Appellants shall

. not be required to demonstrate during CUP review that the proposed facilities are at a
scale apprOpriate to-process the organic waste generated in the agricultural zone.

B. The condltmnal use and gradmg permit review procedures shall not be used to prohibit,
dxrectly or indirectly, contmued operation of a.viable materials. processmg facility use at
* the site." :
TG DDES shall not requxre further studles or reviews of whether the Spenoer property is

within.a ﬂood hazard area or contains aJUFlSdICthHaI wetland, except that

i a code-mandated buffer may be required to protect the offsite open -water
.wetland feature on the parcel adjacent to the north; and

il _requirements for the location and configuration ofstorage piles may take into
account potentlal ﬂoodwater patterns. '

D. Compatibility with adJacent uses shall be achieved through the buffer and screenlng
© requirements provided By KCC 21A.22.070.

E. DDES conditions shall conform to any Health Department requirements imposed for
mitigation and management of a solid waste handlirig facility on the site and to Puget
Sound Clean Air Agency conditions for mitigating air quality impacts.

Condi}i’on no.3

Hearing Examiner jurisdiction is hereby retained to consider requests to modify the conditions of this
-order, to resolve questions and conflicts regarding DDES’s adherence to the requirements of condition .
_ no. 2°abave, and to review challenges to any DDES determination that a conditional use or grading, ..
permit application submitted pursuant to-condition no. 1 above should be cancelled. DDES, or either of
the Appéllants, may request in writing Héaring Examiner review and detérmination of the matters
specified within this condition. A request to modify the conditions of this order will not be deemed a
request for reconsideration resulting in extension of judicial appeal deadlines. ' .
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Condition no. 4

A. Hearing Examiner jurisdiction hereunder shall terminate upon the later of the following
two dates: ‘

The issuance by DDES of a CUP decision on an application to expand the materials
processing facility on the Spencer property, or 30 days after the issuance of an initial
grading permit decision.for materials processing operations on ‘the Spencér property.
Challenges to a DDES CUP decision shall follow normal administrative appeal channels.

B. Hearing Examiner jurisdiction will also be deemed terminated 30 days after the
expiration of the deadline stated in condition no. 1 if the application materials specified
therein have not been submitted, or 30 days after written notice to the Appeliants of the
‘expiration or cancellation of any permit application specified in condition no. 1, if such |
expiration or cancellation has not been challenged by a timely request under condmon
no. 3 of this order. -

ORDERED.this 28th day of January, 2010. |

tafford L. Sm(bh/' j>///

King County Hearxng Exdminer pro tem

e

NOTICE OF RIGHT TO APPEAL .

’ Pursuant to Chapter 20. 24 King County Code, the King County Council has dlrected that the Examiner
make the final decision on behalf of the county regardmg code enforcement appeals. The Examiner's
decision shall be final and conclusive unless. proceedmgs for review of the decision are properly
commenced.in superior- court within 21 days of issuance of the Examiner's.decision. (The Land Use
Petition Act defines the date on which. a land use decision is issued by the Hearing Examiner as three

days after a written decision is mailed.)

MINUTES OF THE JUNE 23-26, 29-30, AND JULY 1-2, 2009, PUBLIC HEARINGS ON
DEPARTMENT OF DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. E05G0099
* AND SEATTLE-KING COUNTY PUBLIC HEALTH DEPARTMENT FILE NO. CO 0057548

.Stafford L. Smith was the Hearing Examiner in this matter. Participating in thé hearing were.Cristy
'C'raxg representing the Department of Development and Environmental Service; Roman Welyczko
-representmg the Seattle-King County Public Health Department; Robert West representing Appellant -
Jeffrey Spencer; James Klauser representing Appellant RonShear; Bob Rowley representing Buckley
Recycle Center; Bill Turner; Yee Hang; Andrew. Levesque; James Hartley; Robert Manns{ Al Tijerina;
Rangdy:Sandin; Ronald Shear; Mara Helman Jon Sloan; Doug Dobkms Jeffrey Spencer and Anthony Jay

Bredberg.
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The following Exhibits were offered and entered into the record:

_Exhibit No.

Exhibit No.
Exhibit No.
Exhibit No.
- Exhibit No.
Exhibit No.
- Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.
" Exhibit No.
Exhibit No.
Exhibit No.
~ Exhibit No.
Exhibit No.
Exhibit No. 1
Exhibit No;
Exhibit No.
Exhibit No.
Exhibit No.
.21
ExHhibit No.

Exhibit No.
Exhibit No.

_ Exhibit No

Exhibit No.
Exhibit No.

Exhibit No.

|

17
18
19
20

22

23

24

25

26

27

Department of Development and Environmental Services (DDES) Stop Work
order posted at 28225 West Valley Highway S on May 13, 2005 by DDES Site
Development Specialist Robert Manns

Two photographs of subject property taken by Al Tuerlna durmg site visit in
December 2005 (oversize) '
Two photographs of subject property taken by Al Tijerina during site visit of
May 26, 2006

Two photographs of subject property taken by Al Tijerina durmg site visit of
May 26, 2006

Two photographs of subject property taken by Al Tijerina durmg site visit of.

- May 26, 2006

Two photographs of subject property taken by Al Tijerina durmg site visit of
May 26, 2006

Copy of the DDES Notice & Order for case no. EOSGOO99 issued on
October 9, 2006 °

Photograph of subject property taken by Al TUerma during site visit of
November 17, 2006

- Photograph ofsubJect property taken by-Al Tijerina during site visit of

December 1, 2006

~Photograph ofsubJect property taken by Al Tijerina during site visit of.

Deceniber 1, 2006 with portions of a'escrlptzon below photagraph redacted -
Photograph ofsubJect property taken by Al Tuerma during site visit of -
December 1, 2006

Photograph ofsubJect property taken by Al Tijerina during site visit of
December 1, 2006 :
Photograph ofsubJect property taken by Al Tuerma during site visit of
Deceniber 1, 2006 with portions of description below photograph redacted
Photograph ofsubJect property taken by Al Tijerina during site visit of
December 1, 2006 with portions of description below photograph redacted
Photograph of subJect property taken by Al Tuerma during site visit of

- December 1, 2006

Photograph’ of subject property taken by Al TUerma during site visit of
December 1, 2006 : .

Photograph of subject property (oversize)

Photograph of subject property (oveisize)

Photograph of subject property (oversize) ‘

Photograph of Hang and Spencer properties (oversxze)

Photograph of Hang and Spencer properties (oversize)

Photograph of Hang and Spencer properties (oversize)

Photograph of Hang and Spencer properties (oversize)

Collage of photographs of subJect property taken on July 18, 2007 during DDES -
site mspectlon

Collage ofphotographs on subject property taken on July 18 2007 during DDES -
sxte inspection

Collage of photographs on subJect property taken on July 18, 2007 durmg DDES
site inspection .
Collage ofphotographs of subJect property taken on July 18, 2007 during DDES

snte mSpectlon ‘ . ‘
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Exhibit No.
Exhibit No.
ExRkibit No.
Exhibit No.
Exhibit No.

Exhibit No.

Exhib‘itNo.
Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.

Exhibit No.
Exhibit No.

Exhibit No.
Exhibit No.

Exhibit No.

Exhibit No.
Exhibit No:

Exhibit No.
Exhibit No.

Exhibit No.
- Exhibit No.
Exhibit No.

‘ Exhibit No.

28

34
35
36
37
38

39
40

41
42

43

44

444

45
46.

47

48"

49

50

‘Photocopy ofipages frath Munsell Soil Color Chart

Collage of photographs of subject plopetty taken on July 18, 2007 during DDES

site inspection

Collage of photographs of subject property taken on July 18, 2007 during DDES
site nspection

Collage of photographs of Hang and Spencer propertres (oversize)

Collage of photographs of Hang propérty (oversize) :
Photograph of Hang and Spencer propertres taken during DDES site mspectton of
March 20, 2008

Photograph of Hang and Spencer properties property taken dunng DDES site
inspection of -

March 20, 2008 '

Photograph of Hang and Spencer propemes taken during DDES site mspectlon of -
March 20, 2008

Photograph of Hang and Spencer propemes taken during DDES site inspection of
March 20, 2008

GIS map of subject area deptctmg Pre-CAQO Hydrologic Sensitive Areas; FEMA,;
Wildlife Networks with parcel 3522049051 outlined

Yee Hang’s hand drawn sketch of Hang and Spencer propemes deplctmg current
conditions

Yee Hang’s hand drawn sketch of Hang and Spencer properties as ofNovember

1997

not admitted

April 3,2008 revised memorandum to Cristy Craig and Al Tuenna from Jon Sloan
reporting on site inspection (Hang.parcel).of March 20, 2008 '

Printout of Natural Resources Conservation Service Hydric Ratlng by Map Unlt-
King County Area, Washington (E05G0099), dated June 5, 2008

Data Form. (Revised) (datasheets) filled out durmg Bredberg & Associates site
inspection of May 2, 2008 not admztted

Black and white copy of map prepared in 2008 by Northwest Hydrauhcs

- Consultants submitted in support of King County’s response to FEMA’s _
" preliminary ngltal Floodway Insurance Rate Map (D-FIRM), annotated by

Andrew Levesque to delineate location of subject property (oversize)

Color copy of map prepared in 2008 by Northwest Hydrauhcs Consultants -
submitted in support omeg County’s response to FEMA’s preliminary D-FIRM,,
annotated by Andrew- Levesque to delineate locatlon of subject propeﬂy (0versnze)
annotated

Collage of photographs of subject property taken by Robert Manns durmg srte visit
on May 13, 2005 (oversize)

Collage of photographs of sibject property taken by Robert Manns durmg site visit
on May 13, 2005 (oversize)

Flood Insurance Rate Map (FIRM) for Klng County, Washmgton (Unmcorporated

Areas) effectlve September 29, 1978, annotated by Andrew LeveSque to delineate -

- location of subject property (oversize)

FIRM for King County, Washington (Unmcorporated Areas) revnsed May 16,
1995, annotated by Andrew Levesque to dehneate location of subject property
(oversize)

FIRM for ng County, Washmgton (Unincorporated Areas) effective September
29, 1989, apnotated by Andrew Levesque to delineate location of subject property

‘annotdted by Mara Heiman (ovérsize)

DDES Report to the Hearing Exammer (staff report) dated December 20, 2006
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Exhibit No.

Exhibit No.

" Exhibit No.

Exhibit No.

Exhibit No.

" Exhibit No.
Exhibit No.

Exhibit No.
. Exhibit No.
Exhibit No.
Exhibit No.

“Exhibit No

Exhibit No.
Exhibit Na.
Exhibit. No.
 Exhibit-No.
. Exhibit No.
‘Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.
- Exhibit No.
‘Exhibit No.
'Exhibit No.
Exhibit No.

Exhibit No.

51

52

54a-b

55
56
57
58
59
60

6la

.61b’

6lc
62

63

64

65a-r
66

67a

67b
67c :
67d -
67¢

67f
68

69.

3

Transcript ofdeposmon of Andrew Levesque taken March t3, 2008 with exhibits
D-J attached

Copy of email sent February 28, 2007 from Barbara Heavey to Peter Donahue,
James Klauser, M. Nelson, Brent Carson, Ginger Ohrmundt, Marka Steadman and
Trishah Bull in relation Serrano appeal (DDES file ro. LOSP0010) regarding Trib.

053 Existing Conditions Proposed Devclopments North Area map dated

October 13, 2005

- Envelope used to post Trib. 053 Existing Conditions Proposed Developments

North Area map dated October 13, 2005 from Barbara Heavey to James Klauser
High-quality, large-scale version of Trib. 053 Existing Conditions Proposed

" Developments Narth Area map dated October 13, 2005, annotated by Mara

Heiman, AJ Bredberg and Jeff Spencer (oversize)

July 19, 2007 memorandum to Cristy Craig and Al Tijerina from Jon Sloan
regarding site inspection of July 18, 2007

Declaration of Yee Hang in Support of Petition to Intervene, dated June 19, 2007
Puget Sound Clean Air Agency Formal Statement filled out by Yee Hang, dated
May 24, 2007 .

Hand written notes of Yee Hang not admitied

.Ordinance 12196 ) . ’

Excerpts from. ordmance 10870

. Grading/Clearing Permit no. LO6CGO012 Serac LLC with maps (annotated by

‘Mara Heiman) attached :
Printout of DDES cnlme permit search for parcet 3522049013 as executed on

May 26, 2009 -

.Prmtout 6f DDES online detall for permlt LO9GIISI as accessed -on May 26, 2009

Appellant Shear’s Answers and Responses to King County’s First Interrogatories

.and Requests for Production to Appellant Ron Shear, dated August 13, 2007 not

admitted .

‘Magnification of exhlblt 44 to show detall in drea surroundmg subject property
(oversize)

Email and attachments sent.June | 1, 2009 from Mara Helman to Bob West, Jim.
Klauser, Robert. Crowley, ajb@wa.net.and Jeffrey. Spencer with subject line
reading “Jeff Jones/Serac Wetland Bank Grading Permit”

' Photographs of Spencer property taken on June 20, 2009..

Photograph of Schuler property taken by Mara Helman in Spring 2009
Printout of 1936 aerial pliotograph of area surroundmg subject property -

. downloaded from King County iMAP as accessed on September 8,2008

Printout of 1998 aeiial photograph of area surrounding subject property
downloaded from King County iMAP as accessed on September 8, 2008
Printout of 2000-acrial photograph of area surrounding subject property

downloaded from King County iMAP as accessed on September 8, 2008

Printout of 2002 aerial photograph of area surroundmg subject property

“downloaded from King County iMAP as accessed on September 8, 2008
. Printout of 2005 aerial photograph of area surrounding subject property

downloaded from King County iMAP.as accessed on September 8, 2008
2004 aerial photograph of area surrounding subject property

King County Department of Natural Resources, Water and Land Resource-

Division Drainage Investigation Report: Figld Investigation dated

* Novembeér 25, 2008 for file name/no. Heiman/2008-0671

Mill Creek (Auburn) Hydraulic Modeling report prepared m December 1993 by
Northwest Hydrauhc Consultants Inc. :

Lt
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Exhibit No.

Exhibit No.

Exhibit No.

Exhibit No.

Exhibit No.
Exhibit No.

Exhibit No.

Exhibit No.

Exhibit No.

Exhibit No,
Exhibit No.
Exhibit No.-
 Exhibit No.
‘Exhibit No.

Exhibit No.
V. Exhibitﬁo.
Exhibit No.
Exhibit No.

-Exhib,itNo.
Exhibit No.
,‘Exhihit No.
Exhibit No..
 Exhibit No.

Exhibit No,

10

71

74
75

76
77

78

79

80

81

84

85

86

87

88

89

90

91

92

93

[o¥)
(]

Map of area surrounding subject property depicting FEMA 100-Year Floodplain,
NHC 2-Year Floodplain, NHC 10-Year Floodplain and NHC 100-Year Floodplain
Critical Areas and Wetland Identification and Delineation Report for NorthCreek
Corporate Campus, Auburn, Washington 98001-2438, prepared by SNR
Company, dated November 7, 2008 ’

“Mullen Slough Capital Improvement Projeet Study and Action Plan Prelnnmaly

Review Draft prepared in April 2001 by King County Wastewater Treatment
Division, Surface Water Engineering and Environmental Services, Northwest
Hydraulics, Inc. and Adolfson Associates ’
Attachment A of ordinance 15028 of King County Comprehensxve Plan as adopted
September 27,2004 and effective October 11, 2004

Section VI: Resource Lands of Chapter Three of 2008 Comprehensive Plan
Appendix H: Farmlands and Agrlculture in King County of 1994 Comprehensxve
Plan

2006 King County Flood Hazard Management Plan: King County River and
Floodplain Mandgement Program, Final Plan, January 2007

DDES Public Rule Chapter 21A-24 Sensmve Areas: Flood Hazard Areas effecnve
date November 6, 2002

exhibit number assigned to previously entered exhibit 36

~ Copies of Jon Sloan’s field-notes for site inspection of July 18, 2007

Washington State Wetlands Identification and Delineation Manual, March 1997
Wetland Delineation Report Criteria as downloaded from DDES public website on

Novémber 28, 2007

_DDES Report to the. Heermg Examiner: Supplemental Staff Report, dated
* June 23,2009 '

Lefter from James Klauser to Al Tuerma regardmg code enforcement case no.

"E040)144, dated November 17, 2005

String of emails, sent between February 2 through'May 30, 2006 from James
Klauser to Al Tijerina, Paul Prochaska and Ron Shear regardmg code enforcement
case no. E0401144

- Email sent December 11,2006 from J ames Klauser to Marka Steadman, Hearing
'Examiner, Al Tgerma ‘Paul Prochaska, Ron Shear, Bob’ West Lamar Reed and

Bob.Rowley. regardmg code enforcement case no. E05G0099
String of emails, dated between January 24 through 30, 2007, between Gary

- Criscione, Al Tijerina, Charles Wu; Roman Welyczko, Teri Barlcay, Gordon

Clemans, Claude Williams and Rick Pogers regarding subject property

String of emails, dated between January 24 through 30, 2007, between Gary
Criscione, Al Tijerina, Charles Wu, Roman Welyczko, Teri Barlcay, Gordon
Clemans, Claude 'Williams and Rick Pogers regarding subject property

Email'sent April 7, 2005 from Patricia Malone to cliarlottemj@unventure.com and
William Turner regarding online citizen complaint '

- Declaration of Jon Sloah in Support omeg County’s Motlon for Summary

Judgment dated April 8, 2008

- ~ Declaration of AJ Bredberg, MS, PWS, CPSS CPSC in Suppon oprpellants

Summary Judgment Response dated July 11, 2008 -

" IMAP downloaded on Novembeét 14, 2008

US Army Corps of Engineers Interim Regional Supplement to the Corps of
Engineers Wetland Delineation Manual Westein Mountams Valleys, and Coast
Region, April 2008 :
Map of Mill Creek General Land Off ice survey 1869 over USGS 2000 nor
admitted ' _ .
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MINUTES OF THE NOVEMB.ER 12, 2009; PUBLIC HEARINGS ON DEPARTMENT OF
DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. E05G0099.

-Stafford L. Smith was the Hearing Examiner in this matter. Participating in the hearing were Cristy
Craig representing the Department of Devélopment and Environmental Service; Robert West
representing Appellant Jeffrey Spencer; Brian Lawler representing Appellant Ron Shear; Steven
Neugebauer Donald Gauthier and Andrew Levesque. :

Exhibit No. 94 Declaration of Richard C. Herfiman

* Exhibit No. 95° Declaration of Dr. Steven Holzhey
Exhibit No. 96 USDA Farm Service Agency Fact Sheet for Biomass Crop Assistance Program,
' - downloaded and printed on November 11, 2009 ﬁom the USDA website
Exhibit No. 97 Curriculum Vitae of Steven F. Neugebauer _
ExhibitNo.98 *  Summary of Findings and Conclusions—Mullen Slough Drainage Basin Parcel no.

3522049051, StevenF Neugebauer
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