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I. IDENTITY OF PETITIONER 

Nancy Becker files this petition. She was the petitioner in the 

Court of Appeals. 

II. CITATION TO COURT OF APPEALS DECISION 

Pursuant to RAP 13.4, Nancy Becker seeks discretionary review of 

the following decision of the Court of Appeals, Division 1, terminating 

review: In re Estate of Becker, 2012 WL 1255160 (Div. 1, Apr. 16, 2012) 

(unpublished) (App. 1-15). The Court of Appeals filed its decision on 

April16, 2012, and denied Nancy Becker's Motion for Reconsideration on 

May 22, 2012 (App. 51). 

III. ISSUES PRESENTED FOR REVIEW 

1. Where will contestants and the sole beneficiary under the 

will have proposed a settlement that would give the contestants a larger 

share of the estate than they would receive if they succeeded in invaliding 

the will admitted to probate: 

(a) Does the decedent's surviving spouse have standing 

to object to the proposed settlement when the excess benefit to the 

will contestants would come out of her intestate share under the 

laws of intestate succession and the omitted spouse statute? 

(b) Is the surviving spouse a necessary party to any 

such settlement,·or is she excluded merely because she herself did 
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not file a will contest, such that the will contestants and the 

beneficiary may divide the estate however they please, in disregard 

of the surviving spouse's statutory interest as an intestate heir and 

omitted spouse? 

2. Should the Court of Appeals have ordered a rehearing of 

the appeal before a i1ew panel, where the Court first issued a decision · 

signed by a judge who had withdrawn from participation before oral 

argument, and then withdrew the decision and issued a new, identical 

decision, signed by the judges who were present at oral argument? 

IV. STATEMENT OF THE CASE 

Virgil "Tory" Becker, M.D., J.D., was a practicing surgeon. He 

died on July 27, 2008, in an airplane crash. When he died, Tory had been 

married to the petitioner Nancy Becker ("Nancy") for 13 years. CP 37. 

Tory and Nancy together had one daughter, Barbara. Barbara was ten 

when her father died. CP 1, 3 7. She is now 14 and lives with her mother 

Nancy. CP 219. 

Tory also had three children by his previous marriage to Linda 

Bulger: the respondents Catherine Jane Becker, Carol-Lynne Becker, and 

Elizabeth Diane Becker (the "Adult Daughters"). CP 1-2. All were adults 

when Tory died. CP 175. 
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TorY. in his will (CP 1 ~ 11) left his entire estate to Barbara. He ·. 

nominated Nancy as executrix. On August 13, 2008, the court admitted 

Tory's will to probate and confirmed Nancy as executrix ("PR"). CP 219. 

There is no evidence that Tory had executed any other previous will 

during his marriage to Nancy. 

Tory's assets included an interest in a house in Auburn, 

Washington; interests in several bank and brokerage accounts; an interest 

in a limited partnership called Trident Trust; and an interest in Doctors 

Becker LLC, a limited liability company of which Tory and Nancy were 

the sole members. CP 153~60, 71~115. Doctors Becker LLC in turn 

owned residential waterfront property on San Juan Island, Washington; a 

residence on the Enumclaw plateau, where Tory, Nancy, and Barbara 

lived together (and where Nancy and Barbara now live); and a partially 

constructed medical office building (now complete) in Enumclaw, 

Washington, where Nancy now practices medicine.· Some of these assets 

were community and some were the separate property of one spouse or the 

other. See, e.g., CP 39~43, 154, 156, 157. 1 

Paragraph 6 of the Will (CP 5~8) provides for the creation of a trust 

under some circumstances. On the same day that the court admitted the 

will to pro bate, the court (at the request of counsel for the estate) entered 

1 The character of property as community or separate character is the subject of 
disagreement, and has not yet been litigated or decided. 
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an Order Appointing Guardian ad Litem, in which the court appointed 

Gail Crawford as Guardian ad Litem ("GAL"). CP 12-14. Ms. Crawford 

was subsequently succeeded as GAL by Jennifer Rydberg. CP 30-31. 

The order substituting Ms. Rydberg reconfirmed in every other respect the 

original order. CP 31. The Order Appointing Guardian ad Litem directed 

the GAL to report to the court, at a time to be determined, on three issues 

related to the potential trust. CP 13-14. The Order limited the GAL's fees 

"to a maximum of$3,000 without further, prior court approval." CP 13. 

The Adult Daughters filed a will contest. CP 15-29. The Adult 

Daughters and their mother (together the "Bulger Parties") also filed more 

than a dozen creditor's claims. CP 568, 800. Nancy as PR rejected the 

creditor's claims. CP 568. On January 29, 2009, the Bulger Parties filed 

an action on their creditor's claims. CP 568. 

The parties attended a mediation on December 4, 2009. At the 

mediation, the GAL and the Bulger Parties (but not Nancy, either 

individually or as PR) signed what they called a "CR 2A Settlement 

Agreement." CP 825-31; App. 20-26. The GAL purportedly signed the 

CR 2A Agreement on behalf of Barbara, notwithstanding that the order 

appointing the GAL did not give her the authority to do so.2 The CR 2A 

Agreement provided that the will contest and creditor's claim actions 

2 The authority of the GAL to execute the CR 2A Agreement on behalf of Barbara is 
contested but has not yet been addressed at the trial court level. 
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would be settled, that the Bulger Parties would receive $200,000 in 

attorney fees and $400,000 in settlement of their creditor claims, and that 

the Adult Daughters would also together receive 50 percent of Tory's 

estate. CP 826, 818; App. 21. The CR 2A Agreement provided that it" was 

conditioned upon approval by the court or the PR, and further provided 

that the GAL and the Bulger Parties might seek the appointment of a 

special "Limited Purposes Co-PR" to approve the agreement ifNancy 

refused to do so. CP 827; App. 22. 

The CR 2A Agreement, if enforced, would give the Adult 

Daughters well in excess of the amount to which they would be entitled 

from the estate under the laws of intestate succession should their will. 

contest be successful. If the trial court were to invalidate the will and the 

estate were to pass by intestacy, Nancy, as the surviving spouse, would be 

entitled to receive all of her husband's interest in the community property, 

and one-halfofher husband's separate property. RCW 11.04.015(1). 

(App. 53.) Her husband's surviving issue, Barbara and the Adult 

Daughters, would share the other half of the decedent's separate property, 

so that Barbara would receive one-eighth of the separate property, and the 

three Adult Daughters would together receive three-eighths of the separate 

property. If any will executed by the decedent before his marriage to 

Nancy were admitted to probate, Nancy would be presumptively entitled 
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to her intestate share of her husband's estate as an omitted spouse under 

RCW 11.12.095. (App. 54.) 

Nancy did not believe that the proposed CR 2A Agreement was in 

the best interest of her daughter, and declined to sign it. Nancy as PR 

brought a motion to remove the GAL. Nancy as PR also moved for 

summary judgment on all of the creditor's claims. The GAL in response 

brought a motion to remove Nancy as PR. The trial court granted the · 

motion to remove Nancy as PR. CP 292. The trial court took Nancy's 

motion to remove the GAL and the motions for summary judgment off the 

calendar. CP 742~43. 

Nancy then appeared personally (not as PR) in the probate action 

through undersigned counsel. CP 744-45. On April 9, 2010, the trial 

court appointed Jennifer White, an Auburn attorney, as successor PR 

("Successor PR"). CP 746-49. 

On May 10, 2010, in anticipation of her motion for court approval 

of the CR 2A Agreement, the GAL brought a Motion to Determine 

Standing ofNancy Becker Regarding CR 2A Agreement of Heirs to 

Resolve Will Contest and Creditor's Claims, and Distribute Estate. 

CP 173-83. In the motion, the GAL argued, in essence, that the CR 2A 

Agreement only disposed of the decedent's assets, that Nancy did no.t have 

any interest in the decedent's assets, and therefore that Nancy did not have 
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standing, either under general principles of standing or under the TEDRA 

standing provisions set out in RCW 11.96A.030. App. 55-56. !d. The 

Bulger Parties filed a memorandum supporting the motion. CP 204-08. 

Nancy filed opposition papers. CP 218-29, 191-97. The Successor PR 

filed a short declaration stating that she too would decline to execute the 

CR 2A Agreement, and that she agreed that Nancy Becker did have 

standing to participate in proceedings regarding the approval of the CR 2A 

Agreement. CP 189-90; see also CP 806-07, 815-19. 

On May 20, 2010, the trial court granted the motion and entered an 

Order Determining that Nancy Becker Lacks Standing to Argue any Issue 

Regarding the CR 2A Agreement of Heirs to Resolve Will Contest and 

Creditors' Claims, and Distribute Estate ("Order Denying Standing"). 

CP 230-33; App. 16-19. The trial court ruled, among other things, that 

Nancy Becker has no standing to participate 
as a party in the court's determination of 
whether a CR 2A Agreement, that resolves 
the will contest and Petitioners' creditors' 
claims, and distributes the estate among the 
heirs, reached by the Petitioners and the 
GAL, or any variation thereof, should be 
approved by the trial court ... 

CP 232; App. 18. The trial court also ruled that Nancy "has no standing to 

participate as a party in the Court's determination of how the assets of the 

Estate shall be distributed among its heirs" and that she "has no standing 
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to participate as a party in the litigation and resolution of ... the validity 

of the Will admitted to probate." !d. 

On June 2, 2010, both the GAL and the Bulger Parties filed 

motions for court approval ofthe CR 2A Agreement. CP 244-46; CP 752-

69. Nancy was not given notice ofthese motions. CP 770-71. The 

Successor PR opposed the motion. CP 247-274, 772-98. 

At the hearing on June 11, 2010, the trial court did not rule on the 

Motion for Approval of CR 2A Agreement but, in an Order Regarding 

Minor Settlement, ordered that the will contest petitioners, the GAL, and 

the Successor PR take the matter to the minor settlement ex parte 

department. CP 276-77. Later that same day, the Ex Pmie and Probate 

Department declined to hear the matter and referred it back to the trial 

court. CP 275. To Nancy's knowledge, no party has subsequently 

renewed their motion for approval of the CR 2A Agreement. 3 

Nancy timely filed a Notice of Discretionary Review of the Order 

Denying Standing, and subsequently filed a Motion for Discretionary 

Review, in the Court of Appeals, Division I. The Motion was granted on 

August 31,2010. 

The case was eventually fully briefed. By letter dated January 24, 

2012, the Court set oral argument for February 23, 2012, at 9:30a.m. The 

3 Whether the trial court may approve and enforce a TEDRA settlement to which the'PR 
does not subscribe is contested; the issue has not been decided by the trial court. 
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letter advised all counsel that the argument would be before Judges 

Grosse, Leach, and Dwyer. App. 27-28. On February 22, 2012, the clay 

before the oral argument, the Court advised counsel by letter that the case 

would be the first to be heard on the calendar on the following morning, 

and that the panel would be Judge Dwyer, Judge Leach, and (in lieu of 

Judge Grosse) Judge Spearman. App. 29. At the argument the next day, 

the panel in fact consisted of Judges Dwyer, Leach, and Spearman. 

On March 12, 2012, the Court issued its first unpublished opinion. 

App. 30-44. The opinion was signed by Judge Dwyer, Judge Leach, and 

Judge Grosse. The opinion was not signed by Judge Spearman. App. 44. 

The Court held, in essence, that because Nancy herself had not filed a will 

contest, she lacked standing in the will contest, and particularly lacked 

standing to object to the proposed settlement of the will contest, even 

though as an intestate heir (and potentially as an omitted spouse, if the will 

were to be invalidated and an earlier will admitted to probate), she has an 

interest in the estate that she can only protect if she has standing in the will 

contest. App. 39, 41. 

On April 2, 2012, Nancy filed a timely motion for reconsideration. 

Among other things, Nancy called to the Court's attention the fact that 

Judge Grosse had signed the opinion and that Judge Spearman had not. 
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She proposed that the opinion be withdrawn and that the case be reargued 

before a new panel of three judges. App. 45-49 [excerpt]. 

Three days later, on April 5, the Court of Appeals entered an Order 

Withdrawing Unpublished Opinion. App. 50. 

On April 16, 2012, the Court issued a second unpublished opinion. 

App. 1-15. The second opinion appears to be identical in all respects to 

the first, but is signed by Judges Dwyer, Leach, and Spearman. 

Petitioner filed a timely motion for reconsideration, which the 

Court denied by Order filed on May 22, 2012. App. 51.4 The Court also 

denied petitioner's motion to publish. App. 52. 

V. THIS COURT SHOULD ACCEPT REVIEW 

A. The Court of Appeals Decision Denies Petitioner the Ability to 
Protect Her Interest in Her Husband's Estate Under the Laws 
of Intestate Succe~sion or Under the Omitted Spouse Statute if 
the Will Admitted to Probate Is in Fact Invalid, and the 
Decision Conflicts With Existing Washington Supreme Court 
Precedent. 

1. Introduction 

Nancy did not believe that the will executed by her husband and 

admitted to probate was invalid, and she did not (and her attorneys 

ethically could not) file a will contest. The Adult Daughters were not so 

constrained and did file a will contest. They and the GAL then 

4 The Order Denying Motion for Reconsideration is dated the "22nd day of March, 
2012." App. 51. The date must be a typographical error. The order was filed on 
May 22, 2012. No motion for reconsideration was pending on March 22, 2012. 
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inexplicably entered into a settlement that would give the Adult Daughters 

more than they would be entitled to receive if they won the contest and the 

will were declared invalid. The excess that the Adult Daughters would 

receive if the CR 2A Agreement were ever implemented would come 

largely from the share that Nancy would take under the laws of intestate 

succession or the omitted spouse statute. To deny Nancy the right to 

protect that interest, the GAL, joined by the Adult Daughters, moved for 

and were granted the Order Denying Standing to Nancy. 

The effect of the Order Denying Standing, which the Court of 

Appeals affirmed, is that: (1) fewer than all ofthe persons who are 

interested in the estate will be permitted to divide up the estate by 

agreement, in disregard of the statutory rights ofNancy, merely because 

Nancy believed the will to be valid and did not file a will contest; and 

(2) in the future, any person who might have an interest in an estate in the 

event of a successful will contest will themselves be forced to file a will 

contest prophylactically, to preserve their right to protect that interest, 

even if they have no facts to support the contest. The Court of Appeals' 

decision conflicts with earlier decisions of the Supreme Court holding that 

all interested parties in an estate must be parties to any agreement to 

divide up the assets of an estate in settlement, and raises an issue of 

substantial public interest, such that the Supreme Court should accept 
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discretionary review. 

2. Nancy Has an Interest in the Estate and the Will 
Contest. 

Nancy has standing, both under the Trust and Estate Dispute 

Resolution Act and under general principles of standing, in connection 

with any settlement that would impair her interest in the estate under the 

laws of intestate succession or the omitted spouse statute. Under TEDRA, 

"parties interested in the estate or trust" may "resolve matters" through 

written agreements. RCW.11.96A.210. Such written agreements bind "all 

persons interested in the estate or trust" if "signed by all parties." RCW 

11.96A.220 (emphasis added); App. 57. TEDRA defines a "party" as any 

of the "following persons who have an interest in the subject of the 

particular proceeding," including "[a]n heir," a surviving spouse with 

respect to her interest in the decedent's property, and "[a]ny other person 

who has an interest in the subject of the particular proceeding." 

RCW 11.96A.030(5)( d), (f), (i). "Persons interested in the estate or trust" 

means "all persons beneficially interested in the estate or trust." 

RCW 11.96A.030(6). App. 55-56. 

The Court of Appeals decision misapprehends the meaning of 

"interested in the estate" and "interest in the subject of the particular 

proceeding" because it concludes that a surviving spouse who is not 

12 



named in the will, does not otherwise satisfy RCW 11.96A.030(5)(a)-(h), 

and did not file a will contest does not have the requisite "interest" to 

obtain party status. App. 7-13. Yet nothing in TEDRA so circumscribes 

"interested in the estate" and "interest in the subject of the particular 

proceeding." See In re Estate ofKordon, 157 Wn.2d 206, 210-11 (2006) 

(interpreting TEDRA according to its plain language). For one, TEDRA 

does not limit party status to those named in the will or to will contestants; 

rather, it defines a party as including "[a]ny other person who has an 

interest in the subject of the particular proceeding." RCW 

11.96A.030(5)(i) (emphasis added). And TEDRA requires only that a 

person have an "interest[] in tlte estate" to participate in a written 

agreement, and an "interest in the subject of the particular proceeding," to 

be a party. RCW 11.96A.030(5), .210 (emphasis added). In other wol'ds, 

TEDRA defines a party based on her interest .in the substance of the 

proceeding, not her procedural status. 

A person who will gain financially if a will contest succeeds (like 

Nancy) is a "person interested" in the estate and will contest. See In re 

0 'Brien's Estate, 13 Wn.2d 581, 583 (1942). A '"person interested' is 

one who has a direct, immediate, and legally ascertained pecuniary interest 

in the devolution of the testator's estate, such as would be impaired or 

defeated by the probate of the will or benefited by the declaration that it is 
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invalid." !d. at 583 (emphasis added);5 see also id. at 584 (noting that 

"[p]ractically without exception, the courts have held that the heirs ... are 

authorized to wage a contest as persons interested in the putative will"). 

Nancy is a party under TEDRA both because she is an "heir" and 

because she is an "other person" who has a pecuniary interest in the estate 

and in the "subject of the particular proceeding," the CR 2A Agreement. 

RCW 11.96A.030(5)( d), (i). In the event the Adult Daughters successfully 

litigate the will contest, Nancy would either (1) claim her intestate share as 

an omitted spouse under any earlier will admitted to probate, see 

RCW 11.12.095; or (2) inherit her intestate share- all the community 

property and one-half of her deceased husband's separate property. 

RCW 11.04.015(1). That is, Nancy would financially benefit if the will 

were declared invalid. This renders her a "person interested" in the estate, 

will contest, and CR 2A Agreement. See In re 0 'Brien's Estate, 13 

Wn.2d at 583; Findley v. Findley, 193 Wash. 41,48 (1937). 

If the CR 2A Agreement is implemented, Nancy's financial 

interests in the estate will be impaired in at least two ways: (1) the 

5 See also Brissie v. Craig, 62 S.E.2d 330, 333 (N.C. 1950) ("It is obvious that the 
statutory clause 'any ... person interested in the estate' includes a person who will share 
in the estate under the law governing intestacy in case a script which purports to be the 
will of the deceased is adjudged invalid as a testamentary document."); Chandler v. 
Fisher, 120 N.E. 510, 514 (Ill. 1918) (statutory phrase "any person interested" 
"include[s] one who has a contingent interest, as such a person would ordinarily be said 
to be 'interested' in the will"); In re Yung 's Estate, 216 A.D. 595, 597 (N.Y. App. Div. 
1926) (heir not named in will is "interested in the estate of decedent" if she would obtain 
an intestacy share upon will invalidation). 
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Agreement will extinguish Nancy's right to protect her entitlements under 

the omitted spouse and intestacy statutes; and (2) the Agreement will give 

the Adult Daughters over 50 percent of the entire estate, largely from what 

otherwise would be Nancy's intestate share, rather than the three-eighths 

of the decedent's separate property that they would receive in intestacy. 

RCW 11.04.015(1)-(2). These results also make Nancy a "person 

interested" in the estate, will contest, and CR 2A Agreement. See In re 

0 'Brien's Estate, 13 Wn.2d at 583; Findley, 193 Wash. at 49 (voiding 

contract "where two heirs, by contract entered into between themselves, 

sought to take unlawfully property belonging to another heir"). 

Nancy would have standing in the will contest under traditional 

notions of standing as well. See, e.g., Paris Am. Corp. v. McCausland; 52 

Wn. App. 434, 438 (1988) (a party has standing if that party ha~ a distinct 

and personal interest in the issue being litigated). 

3. The Court of Appeals Decision Is in Conflict with 
Decisions of the Washington Supreme Court, and the 
Case Involves an Issue of Substantial Public Interest. 

This Court has set aside written agreements entered into without 

the participation of all heirs because such persons have an interest in the 

estate. For instance, in Findley, supra, the Court affirmed a decision 

vacating a contract that decedent's wife and brother executed, without 

decedent's half-brother, which purported to divide the estate, "regardless 
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of any will or testamentary disposition." 193 Wash. at 48. The Court 

deemed the contract "void in that it attempted to take from [the half­

brother, who did not sign the agreement,] whatever interest he had in his 

brother's estate." Id. at 48 (citing Hunter v. Jordan, 158 Wash. 539, 545 

(1930) (holding void a contract to suppress a will where not signed by all 

interested parties)). The Court explained that the half-brother, who had 

intervened in the action, had "an interest in all of the estate and [was] · 

entitled to have it probated and to then receive [his] proper share of the 

property." Id. at 50. See also Thomas v. Best, 161 S.E.2d 803, 809 (Va. 

1968) (disinherited heirs were necessary parties to agreement settling will · 

contest because they stood to gain financially if will contest succeeded); 

McFadden v. McFadden, 257 P.2d 146, 150-51 (Kan. 1953) (disinherited 

heirs were necessary parties to will contest; judgment rendered without 

their participation improperly divested them of their interests). 

The Court of Appeals opinion involves an issue of substantial 

public interest. The effect of the Court's decision is that a beneficiary 

under a will admitted to probate and a will contestant may in effect divide 

the estate among themselves by agreement, without regard for the interests 

of persons who would take by intestacy or who would take under a 

previous will that would be revived if the will admitted to probate were 

deemed invalid. And the Court's decision means that any such persons 
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who do not themselves file a will contest will lose the right to protect 

those interests. The opportunity for injustice to the right of such 

conditional heirs and beneficiaries, and to the intent of the testator, is 

clear. Where there is no valid will, or where a surviving spouse is omitted 

from mention in the decedent's will, the law of this state heavily favors the 

surviving spouse, presuming (conclusively, where the estate passes by. 

intestacy in the absence of any will) that the decedent intended to leave his 

spouse all of the community property and (where the decedent had issue) 

one-half of his separate property. 

But here, the proposed CR 2A Agreement completely upends this 

strong legal presumption in favor of the surviving spouse. And the impact 

of the legal premise underlying the Court of Appeals decision is not 

confined to the current set of facts. Suppose, for example, that a will is 

admitted to probate that leaves decedent's entire estate to a person who 

had recently insinuated himself into the graces of the decedent, and that 

the previous will leaves the estate to ten charities in equal shares. Under 

the reasoning of the Comi of Appeals, if one charity contests the will, that 

charity and the suspect beneficiary would be the only interested parties to 

the will contest, and the only persons entitled to participate in a settlement 

agreement. The two entities could divide the estate equally among 

themselves by agreement, giving each more than the testator ever intended 
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either to have. The nine other charities would be silenced by the reasoning 

of the Court of Appeals decision in this case. 

Surely the law does not permit this result. The Court of Appeals' 

conclusion that a surviving spouse who is not named in the will (and does 

not meet RCW 11 .96A.030(5)(a)-(h)) must file a timely will contest to 

have the requisite "interest" to participate in settlement misapprehends 

TEDRA and the law of standing. This Court should accept review under 

RAP 13 .4(b )(1) and-( 4 ). 

B. The Court Should Accept Review Because the Manner in 
Which the Court of Appeals Decided the Case Raises a 
Question Regarding Whether the Panel That Heard Oral 

. Argument is the Same Panel That Decided the Case, and 
Potentially Undermines Trust in the Administration of Justice. 

The Court of Appeals' first opinion (1) was signed by a meinber of 

the Court who had withdrawn from the case and did not sit for oral 

argument, and (2) was not signed by one of the judges who did sit for oral 

argument. After the first opinion was withdrawn, the Court of Appeals 

issued a second, identical opinion, signed by the three members of the 

Court who did sit for oral argument. This series of events creates a 

perception that the panel that heard argument may not have been the same 

panel that actually decided the case, or that the panel that heard argument 

did not engage in a joint deliberative process in deciding the case. See 

Moles v. Regents ofthe Univ. o,[Cal., 32 Cal. 3d 867,873 (1982) 
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(describing "collegial decision-making" process). 

The normal deliberative process may affect or change a decision in 

unforeseeable ways, and in general is a salutary feature of the 

administration of justice in an appellate court. See id. at 872 ("This aspect 

of oral argument- the chance to make a difference in result- is extremely 

valuable to litigants."). It is obviously not desirable that any litigant 

should actually know, or that the court should ever reveal, its deliberative 

process in any particular case. But it is important that every litigant and 

every citizen perceive that the administration of justice does in fact 

proceed properly. "If oral argument is to be more than an empty ritual, it 

must provide the litigants with an opportunity to persuade those who will 

actually decide an appeal.... [O]ral argument cannot provide this 

opportunity if the judges who hear the argument are not the ones who 

decide the case. If 'those who hear' are not 'those who decide,' oral 

argument is meaningless." !d. (holding judge who did not participate in 

oral argument may not sign opinion under California law). 

Because it is not desirable that the Court reveal its deliberative 

processes, the perception of the proper administration ofjustice may best 

be preserved here- indeed, may only be preserved here - if the Court of 

Appeals decision in this case is withdrawn and the case is submitted to. and 

reargued before a new panel of three judges. This Court should accept 

19 



review because the matmer in which the case was decided involves an 

issue of substantial public interest, within the meaning of RAP 13 .4(b )( 4 ), 

that should be determined by this Court. 

VI. CONCLUSION 

Petitioner respectfully requests that the Court accept discretionary 

review of this appeal pursuant to RAP 13.4, reverse the trial court and 

Court of Appeals, and determine that Nancy would be a necessary party to 

the CR 2A Agreement and has standing in the will contest to the extent 

. 
necessary to protect her intestate and omitted spouse interests. If the 

Court limits relief to the issue described in Section V.B. hereof, petitioner 

requests that the Court remand to the Court of Appeals with direction that 

the appeal be reheard before a new panel. 

Respectfully submitted this 21st day of June, 2012. 

Davis Wright Tremaine LLP 
Attorneys for Petitioner Nancy Becker 

By:~-+~-------------------­
La a B. Leavens, WSBA #11501 
Rebecca B. Francis, WSBA #41196 
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DWYER, J.- Virgil Victor ("Tory") Becker Jr. died in July 2008. His 

. purported will, which leaves his entire estate to his minor daughter Barbara, was 

thereafter admitted to probate. Tory's three adult daughters from a previous 

marriage challenged the will as fraudulent and asserted numerous creditors' 

claims against the estate. Following mediation, Barbara's guardian ad litem 
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(GAL) and the adult daughters entered into an agreement settling the will contest 

and creditors' claims in exchange for granting the adult daughters a percentage 

interest in the estate. 

Nancy Becker, Tory's wife and Barbara's mother, refused to sign the 

settlement agreement in her role as personal representative of the estate .. After 

her removal from that role due to irreconcilable conflicts, she appeared In the 

action personally. Upon motion of the GAL, the trial court determined that 

Nancy-who is not a named beneficiary in the will admitted to probate-does not 

have standing to participate In proceedings .regarding the settlement agreement. 

Nancy filed a motion for discretionary review of the trial court's order, 

which we granted. We conclude that neither general principles of standing nor 

the Trust and Estate Dispute Resolution Act (TEDRA), chapter 11.96A RCW, 

confer upon Nancy standing to participate in the settlement agreement 

proceedings. Accordingly, we affirm the trial court's order. 

Tory Becker died on July 27, 2008 when the private airplane in which he 

was a passenger crashed. At the time of his death, Tory was married to Nancy 

Becker, with whom he had a child, Barbara Becker. Ba~bara was born on 

November 28, 1997. She is currently 14 years old. Tory is also survived by 

three daughters from a previous marriage-Catherine Jane Becker, Caroi·Lynne 

~2-

App. 2 



No. 65578-7-1/3 

Janice Becker, and Elizabeth Diane Becker. 1 

On August 13, 2008, the trial court admitted to prooate a will which left 

Tory's entire estate to Barbara. Pursuant to that will, Nancy was named as 

personal representative of the estate. 

On December 12, 2008, the adult daughters filed a petition challenging the 

validity of the will and.seeking to remove Nancy as personal representative 

based upon alleged conflicts of interest. Jennifer Rydberg was thereafter 

appointed to act as Barbara's GAL. The adult daughters and their mother-

Linda Bulger, Tory's previous wife-additionally asserted 14 creditors' claims 

against the estate. Nancy, as personal representative, rejected each of the 

creditors' claims, and a civil action for the claims was filed against the estate on 

January 29, 2009. 

On December 4, 2009, Rydberg, the adult daughters, and Bulger 

participated in a meditation to resolve the disputes. Following the mediation, 

. they signed a "CR 2A Settlement Agreement."2 The agreement stated thatthe 

petitioners-the adult daughters and Bulger-recognized the possibility that one 

or more of their creditors' claims might be dismissed by the court and that their 

will contest might be unsuccessful. Similarly, the agreement stated that the 

respondent-Barbara, as represented by GAL Rydberg-recognized the 

possibility that one or more of the creditors' claims might be granted by th~ court 
• 

. 1 Catherine Jane Becker, Carol-Lynne Jcmlce Becker, and Elizabeth Diane Becker are 
referred to collectively herein as the "adult daughters." The other Becker parties are referred to 
by their first names In order to avoid confusion. . 

2 Nancy, as personal representative of the estate, was also present for part of the 
mediation. However, she was not Involved In the <;!rafting of the settlement agreement. 
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and that the will contest might be successful. Accordingly, pursuant to the · 
.. 

agre·ement, the adult daughters and Bulger agreed to dismiss the will contest and 

creditors' claims in exchange for granting the adult daughters a percentage 

interest in the estate. The agreement further recognized that "[t]he assets that 

are in the Estate as well as the characterization and value of those assets are in 

di!;)pute." Clerk's Papers (CP) at 259. The agreement did not purport to 

determine those assets which made up the estate. 

Nancy refused to sign the agreement in her role as personal 

representative of the estate. Rydberg and the adult daughters petitioned the 

court to appoint a co-personal representative for the limited purpose of approving 

the settlement agreement. Rydberg additionally filed a petition to remove.Nancy 

as personal representative. On March 12, 2010, following a two-hour hearing, 

the trial court removed Nancy as personal representative of the decedent's 

estate. The court determined that Nancy had numerous direct, irreconcilable 

conflicts of interest that precluded her from acting in that role. 

On April 8, 2010, .following her removal as personal representative. Nancy 

appeared personally in this matter. Jennifer White was thereafter appointed as 

personal representative of the estate. 

On May 10, 2010, Rydberg filed a motion with the trial court entitled 

Motion to Determine Standing of Nancy Becker Regarding CR 2A Agreement of 

Heirs to Resolve Will Contest and Creditors' Claims, and Distribute Estate. · 

Rydberg sought "an order identifying those parties who are entitled to participate 

in the June 11th court proceedings regarding the review and possible approval of 

-4-
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the pending CR 2A Agreement." CP at 173. Her motion asserted that the effect 

of the settlement agreement was solely to "apportion[] whatever assets end up in 
•, 

the Estate on a percentage basis between the Adult Children and Barbara"-. not 

to "determine what assets are actually in or owned by the Estate, or whether the 

Estate has any claim to assets which [Nancy} now claims are hers alone." CP at 

174. The motion further contended that Nancy lacked standing to participate in 

the proceedings based both on general principles of standing and, specifically, 

on the provisions of TEDRA that define who constitutes a "party" for purposes of 

that act. Thus, Rydberg asserted, Nancy has no legally cognizable interest.in the 

subject matter of the agreement. 

The adult daughters filed a response in support of the motion to determine 

Nancy's standing to participate in the review and approval process of the 

settlement agreement. They alleged that Nancy had Incurred hundreds of .. 

thousands of dollars in legal fees in order to impede discovery and prevent the 

court from considering the settlement agreement and that Nancy's further 

involvement would continue to deplete the estate of resources. They also 

alleged that Nancy, who had purportedly mlscharacterized the assets of the · 

estate to her own benefit, was fearful that the adult daughters would assist 

Barbara In recovering the true value of the estate. 

On May 20, 2010, the trial court granted the motion and entered an order 

determining that Nancy lacks standing to participate In judicial proceedings 

concerning the settlement agreement and its proposed resolution of the will 

contest and creditors' claims. In support of its ruling, the trial court entered the 

- 5-
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following findings offact: 

1. On December 4, 2009, during a court-ordered mediation, the 
GAL for Barbara Becker, and the Petitioners entered into a written 
CR 2A Agreement that purports to resolve the will contest, resolve 
all of the creditors' claims brought by Petitioners ag~inst the Estate 
of Virgil Victor Becker, Jr., (the "Estate" herein), and distribute the 
Estate. The CR 2A Agreement does not affect the prosecution or 
distribution of proceeds from the wrongful death claim that arose 
from the circumstances of the death ofVirgil VIctor Becker, Jr. 
(''decedent" herein). The PR has not signed the CR 2A 
IAg reement]. · 

2. Nancy Becker is the surviving spouse of the decedent. 

3. Nancy Becker has no beneficial Interest. in any matters 
·addressed by the CR 2A Agreement or in the Estate. Nancy 
Becker ·is not an heir· or beneficiary of the Estate, and has no legal . 
interest in the decedent's ·property, in this estate action. 

4. Nancy Becker was removed as Personal Representative ("PR" 
herein) of the Estate on March 16, 2010, and is not presently the 
PR. 

5. Nancy Becker is not a "real party in interest" as to the matters 
addressed by the CR 2A Agreement. 

6. Nancy Becker is not a party under the Trust and Estates Dispute 
Resolution Act, ROW 11.96A, et seq. 

CP at 231. The trial court also entered conclusions of law, ruling that: 

1. Nancy Becker is not a real party in interest, nor is she a party 
under the Trust and Estates Dispute Resolution Act, RCW 11.96A . 
et seq. 

2. Nancy Becker has no standing to participate as a party In the 
court's determination of whether a CR 2A Agreement, that resolves 
the will contest and Petitioners' creditors' claims, and distributes the 
estate among the heirs, reached by the Petitioners and the GAL, or 
any variation thereof, s.hould be approved by the Court. 

3. Except for any proceeds that may In the future be obtained from 
a wrongful death action, Nancy Becker has no standing to 
participate as a party in the Court's determination of how the assets 
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of the .Estate shall be distributed among its heirs. 

4. Nancy Becker has no standing to participate as a party in the 
litigation and resolution of creditors' claims made against the 
Estate, or the validity of the Will admitted ~o probate. 

CP at 232. 

On June 2, 2010, Rydberg and the adult children filed a motion for court 

approval of the CR 2A Agreement. The court thereafter stayed the motion for 

approval of the settlement agreement pending the resolution of issues to be 

presented to the minor settlement ex parte department. 

On July 6, 2010, Nancy sought discretionary review in this court ofthe trial 

court's order determining that she lacks standing to participate in proceedings 

regarding the settlement agreement. On August 31, 2010, we g.ranted 

discretionary review of that order. The adult daughters thereafter filed with this 

court a motion for the admission of additional evidence-specifically, a pu.rported 

premarital agreement between Nancy and Tory that allegedly precluded the 

creation of community property interests during their marriage. Thus, both the 

trial court's order regarding Nancy's standing and the motion fo·r additional . . 
evidence are before us. 

II 

Nancy contends that the trial court erred by determining that she does not 

have standing to participate In proceedings regarding the settlement of the will 

contest and creditors' claims. · Because general principles of standing do not 

entitle Nancy to so participate, and because Nancy is not a "party" to this 

proceeding pursuant to. TEDRA, we disagree. 
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Standing is a question of law subject to de novo review. In re lrrevgcable 

Trust of McK~an, 144 Wn. App. 333, 339, 183 P.3d 317 (2008). "A party has 

standing to raise an issue if that party has a distinct and personal interest in the 

issue." Paris Am. Corp. v. McCausland, 52 Wn.App. 434,438, 759 P.2d 1210 

(1988). That interest must be present and substantial, rather than "a mere 

expectancy, or future, contingent interest." Primark. Inc. v. Burien Gardens 

Assocs., 63 Wn. App. 900,907,823 P.2d 1116 (1992). "Standing requires that 

the plaintiff demonstreite an injury to a legally protected right." Sprague V. Sy§CO 

Corp., 97 Wn. App. 169, 176 n.2, 982 P.2d 1202 (19e9). Consistent with 

principles of standing-although a doctrine distinct from standing-CR 17(a) 

req,ulres that "[e]very action shall be prosecuted in the name of the real party in 

interest." See Sprague, 97 Wn. App. at 176 n.2. "The real party in interest is the 

persoh who possesses the right sought to be enforced." Spragu§, 97 Wn. App. 

at 176 n.2. 

TEDRA provides various methods for resolving disputes concerning .wills 

and trusts. One such method is a "binding nonjudicial procedure to resolye 

matters through written agreements among the parties interested in the estate or 

trust." RCW 11.96A.21 0; see also RCW 11.96A.220-.250. The procedure is 

applicable to the resolution of any "matter,". as defined by the act. RCW 

11.96A.220.3 "If all parties agree to a resolution of any such matter, then the 

3 See RCW 11.96A.030(2)(c) (defining "matter'' as "any issue, question, or dispute 
Involving ... [t]he determination of any question arising In the administration of an estate, or trust, 
or with respect to any non probate ~sset, or with respect to any other asl;let or property interest 
passing at death"); see also In re sstate or KOrgon, 157 Wn.2d 206, 211, 137 P.3d 16 (2006). 
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(;lgreement shall be evidenced by a written agreement signed by all parties. 

Subject to the provisions of RCW 11.96A.240, the written agreement shall be 

binding and conclusive on all persons interested in the estate or trust." RCW 

. 11.96A.220. 

Thus, p~rsuant to TEDRA, those persons whose agreement must be 

obtained· in order to resolve by written agreement a dispute regarding a will ·are 

those "persons interested in the estate." RCW 11.96A.220; see also RCW 

11.96A.21 0. TEDRA further defines Who constitutes a "party" for the purposes of 

that statute. See RCW 11.96A.030(5). A "party" means each person listed 

within RCW 11.96A.030(5) ''who has an interest in the subject of the particular 

proceeding." RCW 11.96A.030(5). The statute then lists numerous individuals 

who may constitute "parties" in a proceeding, Including, as relevant here, "[t]he 

surviving spouse or surviving domestic partner of a decedent with respect to his 

or her interest in the decedent's property." RCW 11.96A.030(5)(f).4 TEDRA 

(holding that "(a] will contest presents a 'question arising in the administration of an estate,' and 
therefore Is clearly a 'matter' subject to TEDRA"). 

4 RCW 11 .96A.030(5) p~ovldes in full: 
"Party" or "parties" means each of the following persons who has an interest in 
the subject of the particular proceeding and whose name and address are known 

·to, or are reasonably ascertainable by, the petitioner: 
(a) The trustor If living; 
(b) The trustee; 
(c) The personal representative; 
(d) An heir; 
(e) A beneficiary, Including devisees, legatees, and trust beneficiaries; 
(f) The surviving spouse or surviving domestic partner of a decedent with 

respect to his or her lntere.st In the decedent's property; 
(g) A guardian ad litem; 
(h) A creditor; 
0) Any other person who has .an Interest in the subject of the particular 

proceeding; 
(j) The attorney general if required under RCW 11.110. 120; 

- 9-
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further provides that "'[p]ersons interested in the estate or trust"' m~ans .. ;·"all 

persons beneficially interested in th~ estate or trust." RCW 11.96A.030(6). 

As the trial court determined, Nancy is not a "party" pursuant to TEDRA. 

The statute provides that the persons who constitute .. parties" are those persons 

who are both listed within RCW 11.96A.030(5) and have "an interest in the. 

subject of the particular proceeding." RCW 11.96A.030(5). Moreover, a 

surviving spouse is a party only 11 With respect to his or her interest in the 

decedent's property." RCW 11.96A.030(5){f) (emphasis added). Nancy has an 

interest neither in the subject of the settlement agreement proceeding nor in the 

decedent's property. Nancy is not a named beneficiary in the will. Nor has 

Nancy challenged the validity of the will, as have the adult daughters, such that 

she has a beneficial interest in the resolution of the will contest. Indeed, having 

not challenged the will within the four-month statutory period, Nancy cannot now 
t.: 

do so. See RCW 11.24.010 (requiring that wlll contests be filed within four 

months following the probate of a will). 

Moreover, even if Nancy and Tory owned community property prior to his 

(k) Any duly ~ppolnted and acting legal representative of a party such as 
a guardian, special representative, or attorney-In-fact; · 

(I) Where applicable, the virtual representative of any perscm described 
in this subsection the giving of notice to whom would meet notice 
requirements as provided in RCW 11. 96A.120i 

(m) Any notice agent, resident agent, or a qualified person, as those 
terms are defined In chapter 11.42 RCW; and 

(n) The owner or the personal representative of the estate of the 
deceased owner of the nonprobate asset that is the subject of the particular 
proceeding, If the subject of the parl;lcular proceeding relates to the 
beneficiary's liability to a decedent's estate or creditors under RCW 
11.18.200. 

-10-
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death,5 "[a]t death, the community [was] dissolved and the former community 

property [became] the separate property of the decedent's estate and of the 

'surviving spouse.~~ In re Estate ofMell, 105 Wn.2d 518, 523, 716 P.2d 836 

(1986) (qu.oting deNoskoffv. Scott, 36 Wn. App. 424,426-27,674 P.2d 687_ 

(1984)). Nancy obviously has an interest in that portion of any such community 

property which, upon Tory's death, became her separate property. She does 

not, however, have any interest in the separate property of Tory's estate, 

regardless of whether any such property once constituted community property:6 

Nevertheless, Nancy asserts that she has an interest in the will contest- · 

and, thus, in the settlement of the will contest-because she would be entitled to 

inherit a part of the estate through Intestacy were the will in probate determined 

to be invalid. She contends that if the will contest were successful, she, as an 

heir, would be entitled to an intestate share. of the estate. Moreover, she asserts, 

ln the event that the challenged will is invalid and an earlier-executed will is 

determined to be valid, she would be entitled to inherit as an omitted spouse. 

6 Whether Nancy and Tory owned community property during their marriage Is disputed. 
However, the settlement agreement at Issue here does not purport to determine the 
characterization of any property within the estate. Thus, we need not determine whether any 
such community Interest existed. Moreover, we note that any such determination Is properly 
made by the trial court, not by an appellate court In the first Instance. For these reasons, we deny 
the adult d~?ughters' motion t9 admit as additional evidence, for purposes of this review, the 
purported premarital agreement between Nancy and Tory precluding the creation of community 
property Interests during their marriage. 

6 Nancy asserts that she has standing to participate in the settlement agreement 
proceedings due to her interest In the community prqperty within the estate. She contends that 
joint ownership of any property with the adult daughters would diminish the value of that property. 
Moreover, she asserts that communlty'property In which she has an Interest may be reql,Jired to 
be sold due to the settlement agreement. H<;>wever, as explained above, Nancy has no peneficlai 
Interest In the estate, even had some of that property been community property prior to Tory's 
death. Speculation regarding the distribution of property within the estate does not confer upon 
Nancy standing to participate in the settlement agreement proceedings. 

- 11 :-
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However, Nancy stands to benefit from the will contest-such that she has 

a beneficial interest in that matter..,.,..()nly if the will is invalidated, such that she 

could inherit a percentage of the estate through intestacy. But, as already noted, 

Nanoy has not herself challenged the will. Rather, she has maintained 

throughout the proceedings that the will, which, acting as personal 

representative, she sought to have admitted to probate, is valid. RCW 

11.96A.210, which authorizes parties to enter into settlement agreements such 
,. 

as that contemplated here, is a dispute resolution mechanism. Nancy is not 

involved in this dispute. The trial court did not err by determining that she is not 

entitled to participate in its settlement.7 

Nancy is not a "party" pursuant to TEDRA such that she is entitled to 

participate in the settlement of the will contest and creditors' claims, as sh<t1'does 

not "[have] an inter·est in the subject of [this] particular proceeding." See RCW 

11.96A.030(5). Furthermore, although Nancy is the decedent's surviving spouse, 

she has no "interest In the decedent's property" that would confer upon her 

standing pursuant to TEDRA. See RCW 11.96A.030(5)(f). Finally, because 

Nancy has not demonstrated that she has a "distinct and personal interest in the 

issue," general principles of standing do not confer upon her the right to 

participate In the settlement agreement proceedings. See Paris Am. Corp~, 52 

Wn. App. at 438. 

7 The settlement agreement does not purport to determine what property is a part of the 
estate; nor does It purport to determine the character of any such property. The trial court's order 
does not preclude Nancy's participation In future proceedings In which she has a beneficial 
Interest. 
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The trial court did not err by determining that Naricy is not entitled to 

participate In the settlement agreement proceedings.8 

Ill 

The adult daughters, Nancy, and Rydberg all request an award of attorney 

fees 110n appeal."9 We decline to grant an award of fees to the adult daughters or 

to Nancy, but we determine that Rydberg is entitled to be paid for her services as 

Barbara's GAL. 

TEDRA confers upon us broad discretion in granting an award of attorney 

fees. It provides that 

any court on appeal may, in its discretion, order costs, including 
reasonable attorneys' fees, to be awarded to any party: (a) From 
any party to the proceedings; (b) from the assets of the estate or 
trust Involved in the proceedings; or (c) from any nonprobate asset 
that is the subject of the proceedings. The court may order the 
costs, including reasonable attorneys' fees, to be paid in such 
amount and in such manner as the court determines to be 
equitable. In exercising its discretion under this section, the court 
may consider any and all factors that it deems to be relevant and 
appropriate, which factors may but need not include whether the 
litigation benefits the estate or trust involved. 

·.,1 

8 Nancy additionally contends that the trial court erred by determining that she is not an 
"heir" to the estate .. See RCW 11.02.005(6) (defining "heirs'' as "those.persons, Including the 
survivlhg spouse or surviving domestic partner, who are entitled under the statutes of intestate 
succession to the real and personal property of a decedent on the decedent's death Intestate"). 
In so doing, she mischaracterizes the trial court's order, which states that Nancy "is not an heir or 
beneficiary of the Estate; and has no legal interest In the decedent's property, In this estate 
action." CP at 231 (emphasis added)~ The trial court did not determine, as Nancy implies; that 
Nancy would not be entitled to Inherit a portion of the estate through Intestacy. 

Nancy also requests that we vacate any trial court order entered In this matter 
subsequent to the standing order challenged herein. She asserts that any such order Is "tainted" 
by the erroneous determination that she does not have standing to participate in these 
proceedings. Because the trial court did not err by determining that she does not have standing, 
we decline to vacate any subsequent orders. 

9 This matter is not on appeal. Rather, this is a discretionary review proceeding. 
Nevertheless, the same standards apply with regard to resolving a request for an award of 
attorney fees· for work perfprmecllitigating matters in this court. 

- 13-
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RCW 11.96A.150(1 ). 

Nancy requests that we order the·adult daughters and Rydberg to pay her 

attorney fees for work done in this court on this matter. She contends that such 

an award Is warranted because; she asserts, by seeking review she benefitted 

the estate by aiding the prevention of the approval of the settlement agreement. 

Because we determine that Nancy does not have standing to participate in 

proceedings regarding the settlement agreement, we declin.e her request for an 

award of attorney fees. 10 

The adult daughters request an award of appellate attorney fees to be 

paid personally by Nancy. They contend that such an award Is warranted due to 

Nancy's failure to produce the purported premarital agreement In discovery, 

coupled with Nancy's appellate arguments that, they contend, contradict that 

agreement. However, the validity of the premarital agreement has not been 

determined. We decline to grant an award of fees on this basis. 

Finally, Rydberg contends tha,t she is entitled to be paid for her seryices 

as GAL pursuant toRCW 11.96A.160(4), which provides that "[t]he guardian ad 
., 

litem is entitled to reasonable compensation for services ... to be paid from the 

principal of the estate or trust whose beneficiaries are represented." There is no 

. Indication in the record that Rydberg has acted in bad faith or made 

unmeritorious arguments. Thus, we order that Rydberg be paid her reasonable 

fees incurred for work in this court, to be paid by the estate pursuant to RyW 

10 Moreover, we note that the Interests of the estate are represented by the personal 
representative of the estate-not bY Nancy. Moreover, the approval of the settlement agreement 
Is not at Issue in this discretionary review proceeding. · 

~ 14 ~ 
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11 .96A.160(4), in an amount to be established by the superior court on ret~) and. 

RAP 18.1 (i). 

WE CONCUR: 

.. J r 
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4 
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6 
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8 
Superior Court of Washington 

F·MLJeif·;:; 
lm\IG f'AJ '"""'' . ~ -~1.>1~ I Y, WASHI111GTON 

MAY 2 0 2010 
SUPERIOR OUt.. , , ~ ... ERK 

. J3YSTEPHAN!E WALTON 
.. DEPtJrY 

9 County of King 

1 0 In re the Estate of; 

11 

12 

13 

14 

15 

16 

17 

Virgil Victor Becker, Jr., 
Deceased. 

Catherine Jane Becker, Caroi·Lynne 
Janice Becker, and Elizabeth Oiane 
Margaret Becker, 

Petitioners, 

v. 

18 Jennifer White, in her capacity as 
Personal Representative of the Estate of 

19 · Virgil Victor Backer, Jr., 

Respondent. 

No. 08-4-04979-2 KNT. 

Order Determining that Nancy Becker 
Lacks Standlng to Argue any Issue 
Regarding the CR 2A Agreement of 
Heirs to Resolve Will Contest and 
Creditors' .Claims, and Distribute Estate 

20 

21 

22 
The courthaving considered'the Guardian ad Litem's ("GAL" herein)' Motion to 

23 Determine Standing of Nancy Becker Regarding CR 2A Agreement of Heirs to Resolve 

24 Will Contest and Creditors' Claims, and Distribute Estate, the responsel6fNancy Becl<er tJ, e C 

25 

26 

27 Order Determining that 
Nanoy Beoker Lacks Standing 

28 Page 1 of4 

·----·-----------

JeNNIF~R C. RYoaeRG 
ATYQIIlU"t' A'l' 'L..I.w 

11<107 s. ~59", Sullo :1<13 
Konl. WA 90030.75:36 
0"""425-23&-55$ 

F ""' 2SJ..ll52·0400." 
jonny@jorlow.com 

wwwjorluw.<:om 
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1 and the parties hereto, and the GAL's reply, the Court enters the.following Findings of 

2 Fact and Conclusions of Law: 
3 

4 
1. · On December 4, 200~, during a court-brdered mediation, the GAL for Barbara 

5 
Becker, and the Petitioners entered into a written CR 2A Agreement that purports to 

6 resolve the will contest, resolve all of the creditors' claims brought by Petitioners against 

7 the Estate of VIrgil Victor Becker, Jr., (the "Estate" herein), and distribute the Estate. The 

8 CR 2A Agreement does not affect the prosecution or distribution of proceeds from the 

9 
wrongful death claim that arose from the circumstances of. the death of Virgil VIctor 

10 
Becker, Jr. ("decedent" herein). S:~ ?K kA_s A) "'r --5 •'"'1)Ne J J tJC 

11 · "~~ c:: R 2.. 4- .8 '{) fl{//1,-r; ~ 

12 
2. Nancy Becker is the surviving spouse of the decedent. 

13 3. Nancy Becker has no beneficial interest In any matters addressed by the CR 2A 

14 Agreement orin the Estate. Nancy Becker ls not an heir or beneficiary of the Estate, and 
~0'- \-<!:'1;.(,\, I • D/)~ 

15 has no "'nterest in the decedent's property
1 

;, r-r -(: 4 /I;; € ~-( q; ~ ee c('t' aVJ", ~ 
16 

4. Nancy Becker was removed as Personal Representative ("PR" herein) of the Estate 
17 

on March 16; 2010, a.nd is not presently the PR 
18 . . 

19 5. Nancy Becker Is not a "real party in interest" as to the matters addressed by the CR 

20 2A Agreement. 

21 6. Nancy Becker Is not a party under the Trust and Estates Dispute Resolution ·Act, 

22 RCW 11.96A, et seq. 
23 

26 

27 Ordr;r Determining that 

·~~~~~~~~~~~~fwhe~~ 

.o.r.ee.r:hlmtJ::lt.Gtfl<7l~;e-n;rset'<te4he-+Sf:ltiOO-it-aooresses-lstrtghty 

Nanoy Becker Lacks Standing 
28 Page 2 of4 
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1 ~)40.~~1-R4f~~te-€fft6-l:fle..BA!::-i'ncurring-sul,;st-affilB~y' s 

2 ~1'(JJa--c' f'e(qv-q;~) ~I)C 
3 

4 

5 

Accordingly, it is hereby Ordered, Adjudged, and Decreed that: 

1. Nancy Becker Is not a real party In Interest, nor is she a party under the 

6 Trust and Estates Dispute Resolution Act,· RCW 11.96A et seq. 

7 2. .Nancy Becker has no standing to participate as a party in the court's 
ot)(:.. C}... . 

8 determination of whether ~ CR 2A Agreement, that resolves the will contest and 

9 
Petitioners' creditors' claims, and distributes the estate among the heirs, reached by the 

10 
Petitioners and the GAL, or any variation thereof, should be approved by the Court. 

11 

12 3. 
·. 

Except for any proceeds that may in the future be obtained from a wrongful 

13 death action, Nancy Becker has no standing to participate as a party In the Court's 

14 determination of how the assets. of the Estate shall be distributed among its heirs. 

15 4. Nancy Becker has no standing to participate as a party in the litigation and 

16 
resolution of creditor's claims made against the Estate, or the validity ofthe Will admitted 

17 

18 
to probate. 

CZ<I 

19 Dated;' May~ 2010. 

20 

21 Presented by: 

22 

23 

24 Jennifer c. Rydberg, WSBA #8183 

25 
Guardian ad litem 

26 JENNIFER c. RY1lllERG 
Artqi\NliY 4T LAw 

ll4tl7 s. 259"', oijllo•20J 
27 Order Determining that K•n~ WA sao~0-7036 

0"'"' 4<5-'<30..5~ 
Nancy Bec~er Lacks Standing Fu: tSJ.IisZ·0400 

28 )~n ny@l<:rt!iW .com 
Page 3 of4 YMW./oT\oW.conl 

·- ·~--
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---.. -·-·· ······---.. ·- ""-·--··-· 

1 Declaration of Service 

2 
l declare under penalty of perjury that on this day I caused a copy of the foregoing 

3 document to be served upon the following counsel of record by a-mall: 

4 Bruce A. McDermott, WSBA #18988 

5 
Kenneth L. Schubert, Ill, WSBA #27322 
Teresa Byers, WSBA #34388 

6 Garvey Schubert Barer 
bmcdermott@gsblaw.com 

7 tbyers@gsblaw.com 
ldruss@gsblaw.com 

8 
Ladd Leavens, WSBA # 11501 9 
Davis Wright Trema!ne LLP 

10 Laddleavens@dwt.com 

11. Jennifer White, WSBA #19111 

12 
jen@jenwhltelaw.com 

1
. 
3 

RobertVanSiclen, WSBA#4417 
VanSiclen@VanSiclen.com 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dated at Renton, WA on May 17, 2010. 

27 Order Determining that 
Nancy Becker Lacks Standing 

28 Page 4 of4 

Jennifer C. Rydberg, WSBA #B183 

J~NNII'\lR C, RY!lBSRG 
Anll'Jt'lliiY.t.tUw 

8401$. 259", Sullo~ 
Ken~ WA 9603o-703& 
Omc ~: 425-23-5-!lSSS 

fAX< 2S~5Z·0400 
)cnny@ia1nw.oom 

WWIV,jc;rlnw.t:om 
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CR 2A SETTLElVIENT AGREElY.lENT 

, Purs?ant to CR 2A, this S~ttlement.Agreement (this ''Agrec;:ment») is entered into rui ls 
effective tlus 4th day of Decernqer, 2009 by and between the following piu:tl.es: Linda Bulger 
('Unda") (represented by her .attorney-in-fact Stan Bulger), Catherine Tane .Becker ("Jane"), 
Carol~Lynne .Janice Becker ("Carol") (represented by her attorney-in-fact Catherine Jane Becker) 
and Elizabeth Diane Margaret Becker ("Diane") (represented by her attorney-in-fact Stan 
Bulger) (collectively "Petitioners"); and Barbara Becker (~'Barbee"), as represented by her 
guaydlan ad litem, Jenny Rydberg ("Rydberg") C.colle\illvely and individually "Respondent"). 

Recitals 

A. ''Estate" for the purposes of this Agreement is defined .as the gross estate of Virgil V. 
Becker1 Jr. The "Net Estate" is defined as the gross estate reduced for approved reasonable 
administrative expenses (including but not llmited to funeral eXpenses, attorneys fees and costs, 
Guardian ad Litem fees and costs, accountants fees), approved creditors claims and income and 
estate taxes, if any. 

B. Petitioners filed creditors claims against the Estate in a lawsuit currently pending iu 
Washington, King qounty Superior Court (the t'Court") underCaus~ No. 09·4·90469-0 KNT. 

C. Petitioners take nothing and Respondent is the sole beneficiary under the Will submitted 
to probate by the Personal Representative, Petitioners have filed a Will contest in Washington, 
King County SUperior Court (the "Court'') under Cause No. 08-4-04979-2 KNT. 'Pet1:tloners 
haVe not asserted any claims against Respondent personally. 

D. :Respondent bas not asserted any claims against Petitioners personally. Respondent has 
appeared in those matters and vigorouslf opposed Petitioners~ .claims. · 

E. Petitioners and Respondent have incurred significant legal fees and costs in the respecti,ve 
pursuit and defense o:.5. those claims. To date, Respondent's legal fees and costs have bee? :paid 
by the Estate. Petitioners' legal fees and costs have not. 

F. Petitioners have incurred legal fees and costs that have benefited the Estate, 

G. Petitioners and Respondent anticipate expending additional significant legal fees and 
costs in the further pursuit and defense of those claims. 

H. Petitioners recognize there is a possibility that one or more of their creditors claims may 
be dismissed by a Court. Respondent recognizes there is a possibility that one or more . of 
Petitioners' creditors claims may be granted by a Com;t. 

I. Petitioners recognize that there is a possibility that their Will contest may be 
:unsuccessful. 

J. .Respondent recognizes that there is a possibility that Petitioners' Will contest may be 
successful. 

Settlement Agreement • 1 of7 
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K. The assets that are in the Estate as well as the characterization and value of those assets· 
·are in: dispute. . . ' 

L. The litigation of these matters has also been personally difficult and draining on 
'Petitioners and Respondent. 

' .. 

M. On Decern'ber 4, 2009, Petitioners and Respondent actively participated. in a lengthy 
mediation with Stew Cogan. . . . · .. 

N. Rydberg believes that settlement pursuant to· the terms set forth below js in the best 
interests ofRespondent. 

0. Without admitting liability, Petitioners and Respondents desire to settle this dispute 
pursuant to the terms and conditions s~t forth herein. 

T.erms and Conditions 

1. Settlement Percentage. 'Petitioners and Respondent agree that: 

a) 'Petitioners shall be entitled to atto~eys fees ·of $200JOOO, without waiving any 
right to claims fo:r the pC~.yment of attorneys fees incurred in the future, in 
accordance with the covenants and warranties of this Agreement. 

b) Petitioners shall be entitled to $400,000 in settlement of their cumulative creditors 
claims, subject to the timing provisions below in Section 2. 

·c) Diane shall receive a twenty percent (20%) interest in the residue of the Net 
Estate. ' 

d) Carol shall receive a fifteen percent (15%) interest in the residue of the Net 
'Estate. 

e) Jane shall recet<re a fifteen :percent (1 5%) interest in the residue of the Net EsU).te. 

· f) Respondent shall receive a fifty perc({nt (50%) interest in the residue of the Net 
Estate. 

2. Timing ofPayment. 

a) Petitioners shall be entitled to immediate payment of Section 1 (a) from the ·Estate 
and Respondent shall join Petitioners in seeking paynient of those fees; 

b) The first $1,000,000 of Estate distributions shall be distributed in accordance'with 
the percentages in Sections l(cHf); 

c) The second $1,0001000 of Estate distributions shall be distributed sixty·five 
vercent (65%) to Petitioners (subject as to between them to the proportions in 
Section l(cHe) above, i.e., 40/30/30) and thirty~five percent (35%) ··to 
Respondent; 
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d) The third $1,000>000 ofEstate distributions shall be distributed V'i'ith fifty-five 
perc;mt (55%) to Petitio.ners (subject as to between them to. the proportions in · 
Section l(c)-(e) above, 1.e., 40/30/30) and forty-five percent (45%) to 
Respondent; ~d · 

e) The remaining Estate distributions shall be distributed in accordance with the 
provisionsofSectlons l(c)--(f). 

3. A;ll~wance ofNon Pro Rata Allocation. By agreement of the Petitioners and Respondent 
assets Wli:hln 'the Estate may be subject to non pro rata distribution in accordance wi'th the 
percentages listed in this Section 1. Failure to reach agreement pursuant to this provision shall 
be resolved in accordance with Section 18. . . . 

4. Ownershl~ and bistrlbution of Life Insuran,ce Policy on the life of Barbara Maolntosb. 
The life insurance policy on the life of Barbara Macintosh (MetL!fe Policy #8748682) whb a 
death benefit in the amount of$1.2 million ('~Policy") shall name Petitioners and Re$pondent as 
beneficiaries, and be ow.ned by .Petitioners and Respondent, in accordance with the percentages 
named in. Section l(~Hf) and1 upon the death of the insured, the death benefit shall be paid out iii. 
said percentages. All premiums on the Policy shall be timely paid from the Estate during the 
pendency of the probate, Upon close of the Estate, Petitioners and Respondent shall continue to 
timely pay their respective pro rata share of the premiu:ms when. d~e until the death of .the 
insured. The form of said premium payments shall be determined by agreement of the Petitioners 
and Respondent subject to the provisions of Section 18, below. Notwithstanding the foregoing, 
failure to pay her proportionate share of any premium payment shall subject the non-complying 
beneficiary to an action for damages brought by the remaitllng beneficiaries of the Policy to the 
e)ctent those beneficiaries pay from their personal funds the unfunded portion of the premi'um 
payment. 

5. Distribgtion of Tangibl9 Personal PropertY. Petitioners and Respondent shall compile a 
list of items of tangible personal property owned by the Estate and distribute those item~ of 
tangible personal property by mutual agreement. Failure to reach agreement pursuant to this 
provision shall be resolved in accordance vvith Section 18. · 

6. Cow APtlrQV(fj of Settlement. This Agreement is contingent upon approval by the Court 
and/or a court appointed person as provided herein. Respondent and Petitioners shall ask Nancy 
Becker, the personal representative, to sign this agreement in the fonn of a Nonjudicial Binding 
Agreement under 'RCW ll.96A.250. In. the event that Nancy Becker refuses to execute the 
Agreement, R.eipondent and Petitioners shall obtain court approval of this Agreement· either 

· cllreotly from the court or via independent means approved by the ·court> including without 
limitation, the appointment of a Co-Personal Representative (or person with similar authority) 
for the Limited Purposes of (a) assessing the reasonableness of this Agreement and, if :that person 
determines this Agreement to be reasonable, (b) executing it on behalf of Respondent ("Limited 
Purposes CowPR,), The Limited Purposes Co-PR shall have no obligation to file income or 
estate tax: returns, distribute assets fro:tn the Estate or pay the debts of the Estate. 
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7. Defin.ltton of ''Claims." The term 11Claims," as used herein, means any and all claiffis 
counterclaims, actions, causes of action, and rights to damages, whether known or unknown: . 
matured or 1111l1Jatured, liquidated or unliquidated, choate or inchoate. 

8. Release by Petitioner§. Subject to Section -6 above, Petitioners agree to dismiss their Will 
Contest and their Creditors Claims. Petitioners do not release their claims agamst or relating to 
the Trident Trust or the w.rongful death action arising from the plane crash which resulted in the 
death ofVitgil V. Becker, Jr. ("Wrongful Death Action"). 

9. Reiease by R~onc].ent. Subject to Section 6 abov~ Respondent agrees to release any 
claim against the Estate. Respondent does not release her claims relating to the Wrongful Death 
Action, 

10. Representations and Warranties. Each of the parties hereby represents and warrants to 
those parties whom they are releasing from Claims in· this Agreement that as to that party'.s 
Claims (a) no third party has any right to assert any of the Claims released, and (b) no Claim or 
portion of a Claim released herein by that party has been assigned or transferred, either 
voluntarily) involuntarily, or by operation of law, to any third person or entity. 

11. Coven?D.l§ and O'QligatiQns. 

a) Petitioners. 

Petitioners agree to work with ~pendent to take whatever steps are necessary: 

(1) to obtaln court approval ofthis Agreement, including without limitation, the ·· 
appointment of a Limited Purposes Co-PR. · 

(2) to determine the assets that are in.the Estate as well as the characterization and 
value of those assets. . 

(3) to defend and preserve assets of the Estate. 

, (4) ~o ensure compliance with the terms of this Agreement, including the 
distribution of Estate's assets subject to the tet:ms of Sections 1 & 2. 

Petitioners will support Rydberg in seeking coUrt approval of an independent professional 
trustee for Respondent and in securing tb:e court's approval that Rydberg shall be Respondent's 
gum:dian in her gUardianship proceeding until the Estate's distribution is complete. Upon 
completion of the Estate's distribution, Rydberg shall seek appointment of a professional 
guardian for Respondent. Petitioners will also support Rydberg in reforming the trust provisions 
in the Will to prov:ide a trust objective oflong~tenn growth, with no required distributions, until 
the earliest of: (1) Respondent obtains the age of30; (2) Respondent dles; or (3) her mother dies. 

b) Respondent 

Respondent agrees to work with Petitioners to take whatever steps are necessary: 
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(1) to obtain court approval ofthls Agreement, including Without limitatio~ a 
Limited Purposes Co~ P.R. ' 

(2) to determine the assets that are in the Estate as well as the characterization and. 
value of those assets. 

(~)to defend and p:reserve assets of the Estate. 

(4) to ensure compliance with the terms of this Agreement, including-the 
distribution of Estate's assets subject to the terms of Sections 1 & 2. 

(5) to ensure all attorneys fees and costs incurred by Petitioners after the date of 
this Agreement in furtherance of the obligations assumed under this Agreement, .. 
including but not limited to reasonable fees and costs incurred in seeking to determine the 
character and value of Estate assets, and approval and enforcement oftbis Agreement, 
shall be paid by the Estate. ' .. 

(6) to teform the Will, as necessary, to provide direct distributions to the 
Petitioners, not to a 'l:rast. · 

12. Binding Effect. The terms and conditions of this Agreement shall be binding upon and 
inure to the benefit of the parties hereto and their respective successors, assigns and legal 
representatives. 

13. Entire Agreement This Agreement contains the entire understanding between all five of 
these parties and only all five of these parties in connection With the subject matter addressed 
herein. This Agreement supersedes and :replaces any and aD prior negotiations, agreements, 
cllscussions, representations, statements and promises, whether oral or written, relating to the 
terms or the subject matter hereof as between Petitioners (or any of them) on the one hand and 
Respondent on the other .hand. Petitioners hereby aclmow!edge that no promise, representation 
or watranty whatsoever, express or implied, has been i:nade"by the Respondent or any agent or 
a.ttomey of the Respondent to· induce· either of them to execute this document, othe1' than the . 
terms expressly stated in this Wl;itten Agreement or incorporated in it by reference. Respondents 
hereby aclmowledge that no promise, representation or warranty whatsoever, express or implied, 
has been made by any of the Petitioners or any agent or attorney of the Petitioners to induce any 
of them to execute this document, other than the terms expressly stated in this written Agreep:lent 
or incorporated in it by reference. 

14. No Admission of Liability. The parties are entering into this Agreement forth~ purpose 
of avoiding the risks, costs, and personal and business distractions inherent .in the litigation 
process. By executing this Agreement, no party is admitting any liability or wrongdoing of any 
kind. Neither t.his Agreement nor any action undertaken to carry out this Agreement, is or tnay 
·be construed as an admission or concession by any party on any point of fact or law. 

15. Qonstrug!ion of this Agreement The follo'Wi.ng shall govern construction of this 
Agreement: 
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a) !pis Agreement shall be governed by and constiUed in accordance wifu the laws of 
the State of Washington. 

b) When u.sed in this Agreement, terms .such as ''herein," "hereto," and ''hereof' refer to 
the entire Agreement, and are not limited to any portion or portions of.,this 
Ag,reeroent. . . .. 

c) This Agreement has been reviewed by legal counsel for all parties, who have 
:participated in its preparation and negotiation. The language of this Agreement, 
including without limitation a:ny ambiguities, shall not be ·construed in favor of or 
against any one or more parties. .. 

d) lf any portion or portions of this Agreement should be held to be invalid or 
unenforceable for any reason. such portion or portions shall be deemed stricken from 
this Agreement, and the remainder of this Agreement shall remain in full force and 
effect, and shall not be affected thereby. 

e) In any list of items set forth. in this Agreement prefaced by the words Hwithout 
limitation;" the inclusion of some items is intended to be by way of example, and is 
not intended to exclude other items. · .. 

16. Counternan Execution. This Agteement may be executed in counterparts, each of which 
when executed and delivered to the other parties hereto (or to the legal counsel for the .other 
parties) will be deemed to be an original and all of which, taken together, will be deemed to be 
one and the same document. 

17. Fgx ExegUtion. The parties agree that their signatures on this Agreement may be 
transmitted by facsim.He machine and that. when so transmitted, such faxed signatures shall be 

,fully operative and as valid and bin~g as if' they were original signatures. 
. ·,. 

18. Rispute BesolutionLAttomeys' F~es. 1! any portion of this Agreement or the covenants, 
representations1 warranties, or obligations hereunder become the subject of dispute, the dispute 
shall be submitted to binding arbitration, without right of appeal, by Stew Cogan. The prevailing 
party in the event of any such dispute shall be entitled to a complete or partial award of 
reasonable attorneys' fees, c;;osts, and arbitrator fees, but only upon a finding by Mr. Cogan of 
bad'fa:ith. In the event a party is detemrlned to have breached this Agreement, it shall be liable to 
the it:Uuredparty fo~ damages incurred o:r sustained as a result of that breach. 

19. g.eading and Understanding of Agreement. Each party to this Agreement hereb-y 
represents and warrants to each of the other parties that he, she, or it has read this 
Agreement; has consulted witb legal counsel of his, her, or its choice regarding the 
Agreement; and understands tbe ten:ns and conditions of this Agreement. · 

[!liE REMAINDER OF TinS PAGE 18 lNTENTIONALL Y LEFT BLANK. ALL 
SIGNATURES FOLLOW. ON PAGE SEVEN] 
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Dated as of the day and year .first set forth above. 

By~M--r~ . 
~.-~:; 

lftPv~7r ~~ · ... 
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RICHARD D. JOHNSON, 
Court Administrator/Clerk 

· January 24, ZQ12 

Kenneth Levi Schubert, Ill 
Garvey Schubert & Barer 
1191 2nd Ave Ste 1800 
Seattle, WA, 98101-2939 
klschubert@gsblaw.com 

Patricia Helen Char 
'K&L Gates LLP 
925 4th Ave Ste 2900 
Seattle, WA, 981 04•1158 
pat. char@klgates.com 

Jennifer C. Rydberg 
Attorney at Law 
8407 S 259th St Ste 203 
Kent, WA, 98030~7536 
jenny@jcrlaw.com 

Lance L Losey 
Ryan Swanson & Cleveland PLLC 
1201 3rd Ave Ste 3400 
Seattle, WA, 98101-3034 
losey@ryanlaw.com 

Ladd B. Leavens 
Davis Wright Tremaine LLP 
1201 3rd Ave Ste 2200 
Seattle, WA, 98101~3045 
laddleavens@dwt.com 

CASE#: 65578-7-1 

The Court of Appeals 
of the 

State of Washington 

Bruce Andrew McDermott 
Garvey Schubert Barer 
2nd & Seneca Bldg 18th Floor 
1191 2nd Ave · 
Seattle, WA, 98101-2939 
bmcdermott@gsblaw. com 

Teresa R Byers 
Garvey & Schubert Barer 
1191 2hd Ave Fl18 
Seattle, WA, 98101-3438 
tbyers@gsblaw.com 

Heidi Louise Craig. 
K&LGates · 
925 4th Ave·ste 2900 
Seattle, WA, 98104-1158 
heidi.cralg@klgates.com 

Richard Paul Lentini 
Ryan Swanson & Cleveland PLLC 
1201 3rd Ave Ste 3400 
Seattle, WA, 98101-3034 
lentini@ryanlaw.com 

Nancy Becker, App. v, Jennifer White .. PR. Res. 

** Read this Notice Carefully** 
**This is the only notice counsel will receive. ** 

Counsel: 

DIVISION l 
One Union Squaro 

600 University Street 
Seattle, WA 

·. 98101·4170 
(206) 464-7750 

TDD: (206) 587·5505 

The Court of Appeals is committed to the timely and expeditious processing of cases on appeal. In 
order to facilitate that objective, and to ensure adequate advance notice to all parties, Division I has 
Instituted changes In the oral argument calendaring process. Oral argument in this case has been 
scheduled for February 23, 2012 at 9:30am before Judges Grosse, Leach and Dwyer at the Court of 
Appeals. Pursuahtto RAP 11.4(a), the court has scheduled 10 minutes per side for oral argument. 
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Because of the significant advance notice regarding the calendaring of this matter, 
continuances will ordinarily not be granted. Continuances will be granted only on a showing of good 
cause. 

If counsel desires either additional time for oral argument, or a continuance, a written motion must be 
filed .by F.ebruary 3, 201 ;t Failure to file a written motion for continuances by the dat9 Identified 
will· result in the case being hea·rd on. the. scheduled date. 

Coum;;el has sole responsibility for determining whether the proper record to review the appeal has 
been filed With this court. Counsel's failure ·to ensure the filing of a proper record necessary for review 
may result in the Imposition of sanctions pursuant to RAP 18.9. 

Counsel should acknowledge receipt of this letter .. Please date and sign the attached copy of 
this letter and return it to the undersigned within five days of re.celpt. 

Sincerely, 

~P----· 
Richard D. Johnson 
Court Administrator/Clerk 

jh 

Bar#: ~ .. -~--------------------------------

Sign: -----------------------------------·---~--
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the Matter of the Estate of: 

VIRGIL VICTOR BECKER, JR., 

Deceased. 

) 
) 
) 
) 
) 
) 

CATHERINE JANE BECKER, ) 
CAROL~L YNNE JANICE BECKER, ) 
and ELIZABETH DIANE MARGARET ) 
BECKER, . ) 

Respondents, 

v. 

JENNIFER WHITE, in her capacity as 
Personal Representative of the Estate 
of Virgil Victor Becker, Jr., 

Respondent. 

NANCY BECKER, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: March 12, 2012 

DWYER, C.J.- Virgil Victor ("Tory") Becker Jr. died in July 2008. His 

purported will, which leaves his entire estate to his minor daughter Barbara, was 

thereafter admitted to probate. Tory's three adult daughters from a previous 

marriage challenged the will as fraudulent and asserted numerous creditors' 

claims against the estate. Following mediation, Barbara's guardian ad litem 
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(GAL) and the adult daughters entered Into an agreement settling the will contest 

and creditors' claims In exchange for granting the adult daughters a percentage 

interest in the estate. 

Nancy Becker, Tory's wife and Barbara's mother, refused to sign the 

settlement agreement in her role as personal representative of the estate. After' 

her removal from that role due to irreconcilable conflicts, she appeared in the 

action personally. Upon motion of the GAL, the trial court determined that 

Nancy-who is not a named beneficiary In the will admitted to probate-does not 

have standing to participate in proceedings regarding the settlement agreement. 

Nancy filed a motion for discretionary review of the trial court's order, 

which we granted. We conclude that neither general principles of standing nor 

the Trust and Estate Dispute Resolution Act (TEDRA), chapter 11.96A RCW, 

confer upon Nancy standing to participate In the settlement agreement 

proceedings. Accordingly, we affirm the trial court's order. 

Tory Becker died on July 27, 2008 when the private airplane in which he 

was a passenger crashed. At the time of his death, Tory was married to Nancy 

Becker, with whom he had a child, Barbara Becker. Barbara was born on 

November 28, 1997. She Is currently 14 years old. Tory Is also survived by 

three daughters from a previous marriage-Catherine Jane Becker, Carol-Lynne 

- 2-
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Janice Becker, and Elizabeth Diane Becker.1 

On August 13, 2008, the trial court admitted to probate a will which left 

Tory's entire estate to Barbara. Pursuant to that wi.U, Nancy was named as 

personal representative of the estate. 

On December 12, 2008, the adult daughtets filed a petition challenging the 

validity of the will and seeking to remove Nancy as personal representative 

based upon alleged conflicts of interest. Jennifer Rydberg was thereafter 

appointed to act as Barbara's GAL. The adult daughters and their mother­

Linda Bulger, Tory's previous wife-additionally asserted 14 creditors' claims 

against the estate. Nancy, as personal representative, rejected each of the 

creditors' claims, and a civil action for the claims was filed against the estate on 

January 29, 2009. 

On December 4, 2009, Rydberg, the adult daughters, and Bulger 

participated in a meditation to resolve the disputes. Following the mediation, 

they signed a "CR 2A Settlement Agreement."2 The agreement stated that the 

petitioners-the adult daughters and Bulger-recognized the possibility that one 

or more of their creditors' claims might be dismissed by the court and that their · 

will contest might be unsuccessful. Similarly, the agreement stated that the 

respondent-Barbara, as represented by GAL Rydberg-recognized the 

possibility that one or more of the creditors' claims might be granted by the court 

1 Catherine Jane Becker, Carol-Lynne Janice Becker, and Elizabeth Diane Becker are·· 
referred to collectively herein as the "adult daughters." The other Becker parties are referred to 
by their first names in order to avoid confusion. 

2 Nancy, as personal representative of the estate, was also present for part of the 
mediation. However, she was not Involved in the drafting of the settlement agreement. 
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and that the will contest might be successful. Accordingly, pursuant to the 

agreement, the adult daughters and Bulger agreed to dismiss the wlll contest and 

creditors' claims in exchange for granting the adult daughters a percentage 

interest in the estate. The agreement further recognized that "[t]he assets that 

are in the Estate as well as the characterization and value of those assets are in 

dispute." Clerk's Papers (CP) at 259. The agreement did not purport to 

determine those assets which made up the estate. 
. . 

Nancy refused to sign the agreement in her role as personal 

representative of the e.state. Rydberg and the adult daughters petitioned the 

court to appoint a co-personal representative for the limited purpose of approving 

the settlement· agreement. Rydberg additionally filed a petition to remove Nancy 

as personal representative. On March 12, 2010, following a two-hour hearing, 

the trial court removed Nancy as personal representative of the decedent's 

estate. The court determined that Nancy had numerous direct, Irreconcilable , 

conflicts of Interest that precluded her from acting in that role. 

On April 8, 2010, following her removal as personal representative, Nancy 

appeared personally in this matter. Jennifer White was thereafter appointed as·· 

personal representative of the estate. 

On May 10, 2010, Rydberg filed a motion with the trial court entitled 

Motion to Determine Standing of Nancy Becker Regarding CR 2A Agreement of 

Heirs to Resolve Will Contest and Creditors' Claims, and Distribute Estate. 

Rydberg sought "an order identifying those parties who are entitled to participate 

in the June 11th court proceedings regarding the review and possible approval of 
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the pending CR 2A Agreement." CP at 173. Her motion asserted that the eff~.ct 

of the settlement agreement was solely to "apportionO whatever assets end up In 

the Estate on a percentage basis between the Adult Children and Barbara"-not 

to "determine what assets are actually in or owned by the Estate, or whether the 

Estate has any claim to assets which [Nancy) now claims are hers alone." CP at ., 

17 4. The motion further contended that Nancy lacked standing to participate in 

the proceedings based both on general principles of standing and, specifically, 

on the provisions of TEDRA that define who constitutes a "party" for purposes of 

that act. Thus, Rydberg asserted, Nancy has no legally cognizable interest in the 

subject matter of the agreement. 

The adult daughters filed a response in support of the motion to determine 

Nancy's standing 'to participate in the review and approval process of the 

settlement agreement. They alleged that Nancy had incurred hundreds of 

thousands of dollars in legal fees in order to impede discovery and prevent the 

court from considering the settlement agreement and that Nancy.'s further 

involvement would continue to deplete the estate of resources. They also 

alleged that Nancy, who had purportedly mischaracterized the assets of the 

estate to her own benefit, was fearful that the adult daughters would assist 

Barbara in recovering the true value of the estate. 

On May 20, 2010, the trial court granted the motion and entered an order 

determining that Nancy lacks standing to participate in judicial proceedings 

concerning the settlement agreement and Its proposed resolution of the will 

contest and creditors' claims. In support of its ruling, the trial court entered the 
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following findings of fact: 

1. On December 4, 2009, during: a court·Ordered mediation, the 
GAL for Barbara Becker, and the' Petitioners entered into a written 
CR 2A Agreement that purports to resolve the will contest, resolve 
all 'of the creditors' claims brought by Petitioners against the Estate 
of Virgil Victor Becker, Jr., (the "Estate" herein), and distribute the 
Estate. The CR 2A Agreement does not affect the prosecution or 
distribution of proceeds from the wrongful death claim that arose 
from the circumstances of the death of Virgil Victor Becker, Jr. 
("decedent" herein). The PR has not signed the CR 2A 
[Agreement]. · 

2. Nancy Becker is the survj.ving spouse of the decedent. 

3. Nancy Becker has no beneficial interest in any matters 
addressed by the CR 2A Agreement or in the Estate. Nancy 
Becker is not an heir or beneficiary of the Estate, and has no legal 
interest in the decedent's property, in this estate action. 

4. Nancy Becker was removed as Personal Representative ("PR" 
herein) of the Estate on March 16, 2010, and is not presently the 
PR. 

5. Nancy Becker is not a "real party in interest" as to the matters 
addressed by the CR 2A Agreement. 

6. Nancy Becker ls not a party under the Trust and Estates Dispute 
Resolution Act, RCW 11.96A, et seq. 

CP at 231. The trial court also entered conclusions of law, ruling that: 

1. Nancy Becker is not a real party in Interest, nor is she a party 
under the Trust and Estates Dispute Resolution Act, RCW 11.96A 
et seq. · 

2. Nancy Becker has no standing to participate as a party in the 
court's determination of whether a CR 2A Agreement, that resolves 
the will contest and Petitioners' creditors' claims, and distributes the 
estate among the heirs, reached by the Petitioners and the GAL, or 
any variation thereof, should be approved by the Court. 

3. Except for any proceeds that may in the future be obtained from 
a wrongful death action, Nancy Becker has no standing to 
participate as a party in the Court's determination of how the assets 
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of the Estate shall be distributed among Its· heirs. 

4. Nancy Becker has no standing to participate as a party in the 
litigation and resolution of creditors' claims made against the 
Estate, or the validity of the Will admitted to probate. 

CP at 232. 

On June 2, 2010, Rydberg and the adult children filed a motion for court . 

approval of the CR 2A Agreement. The court thereafter stayed the motion for 

approval of the settlement agreement pending the resolution of issues to be 

presented to the minor settlement ex parte department. 

On July 6, 2010, Nancy sought discretionary review in this court of the trial 

court's order determining that she lacks standing to participate in proceedings ' 

regarding the settlement agreement. On August 31, 2010, we granted 

dJscretionary review of that order. The adult daughters thereafter filed with this 

court a motion for the admission of additional evidence-specifically, a purported 

premarital agreement between Nancy and Tory that allegedly precluded the 

creation of community property interests during their marriage. Thus, both the 

trial court's order regarding Nancy's standing and the motion for additional 

evidence are before us. 

II 

Nancy contends that the trial cou~ erred by determining that she does not 

have standing to participate in proceedings regarding the .settlement of the will. 

contest and creditors' claims. Because general principles of stan(jing do not 

entitle Nancy to so participate, and because Nancy is not a "party" to this 

proceeding pursuant to TEDRA, we disagree. 
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Standing is a question of law subject to de novo review. In re lrrevogable 

Trust of McKean, 144 Wn. App. 333, 339, 183 P.3d 317 (2008). "A party has 

standing to raise an issue if that party has a distinct and personal interest in the 

issue." Paris Am. Corp. v. McCausland, 52 Wn. App. 434, 438, 759 P.2d 1210 · .. 

(1988). That interest must be present and substantial, rather than "a mere 

expectancy, or future, contingent interest." Primark. Inc. v. Burien Gardens 

Assocs., 63 Wn. App. 900, 907, 823 P.2d 1116 (1992). "Standing requires that 

the plaintiff demonstrate an injury to a legally protected right." Sprague v. Sysgo 

Corp., 97 Wn. App. 169, 176 n2, 982 P.2d 1202 (1999). Consistent with 

principles of standing-although a doctrine distinct from standing-CR 17 (a) 

requires that "[e]very action shall be prosecuted in the name of the real party in 

Interest." See Sprague, 97 Wn. App. at 176 n.2. "The real party in interest is the 

person who possesses the right sought to be enforced." Sprague, 97 Wn. App. 

at 176 n.2. 

TEDRA provides various methods for resolving disputes concerning wills 

and trusts. One such method is a "binding nonjudicial procedure to resolve 

matters through written agre~ments among the parties interested in the estate or 

trust." RCW 11.96A.21 0; see also RCW 11.96A.220-.250. The procedure is 

applicable to the resolution of any "matter," as defined by the act. RCW 

11.96A.220.3 "If all parties agree to a resolution of any such matter, then the 

3 S!i!e RCW 11.96A.030(2)(c) (defining "matter" as "any Issue, question, or dispute 
involving ... [t)he determination of any question arising in the administration of an estate or trust, 
or wlth respect to any non probate asset, or with respect to any other asset or property Interest 
passing at death"); see ai§Q In re Estate or Kordon, 157 Wn.2d 206, 211, 137 P.3d 16 (2006). 
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agreement shall be evidenced by a written agreement signed by all parties. 

Subject to the provisions o.f RCW 11.96A.240, the written agreement shall be .. 

binding and conclusive on all persons Interested in the estate or trust." RCW 

11.96A.220. 

Thus, pursuant to TEDRA, those persons whose agreement must be 

obtained in order to resolve by written agreement a dispute regarding a will an~ 

those "persons interested in the estate." RCW 11.96A.220; see also RCW 

11.96A.21 0. TEDRA further defines who constitutes a "party" for the purposes of 

that statute. See RCW 11. 96A.030(5). A "party" means each person listed 

within RCW 11.96A.030(5)' "who has ah interest In the subject of the particular. 

proceeding." RCW 11.96A.030(5). The statute then lists numerous individuals 

who may constitute "parties" in a proceeding, including1 as relevant here, "[t}he · 

surviving spouse or surviving domestic partner of a decedent with respect to his 

or her interest in the d~cedent's property." RCW 11.96A.030(5)(f).4 TEDRA 

(holding that "[a) Will contest presents a 'question arising in the administration of an estate,' and 
therefore is clearly a 'matter' subject to TEDRA"). 

4 RCW 11.96A.030(5) provides in full: 
"Party" or "parties" means each of the following persons who has an interest in 
the subject of the particular proceeding and whose name and address are known 
to, or are reasonably ascertainable by, the petitioner: 

(a) The trustor if living; 
(b) The trustee; 
(c) The personal representative; 
(d) An heir; 
(e) A beneficiary, Including devisees, legatees, and trust beneficiaries; 
(f) The surviving spouse or surviving domestic partner of a decedent with 

respect to his or herinterest In the decedent's property; 
(g) A guardian ad litem; 
(h) A creditor; 
0) Any other person who has an Interest in the subject of the particular 

proceeding; 
0) The attorney general if required under RCW 11 . 11 0.120; ' 
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further provtdes that "'[p]ersons interested in the estate .or trust"' means ... "all 

persons beneficially interested in the estate ortrust." RCW 11.96A.030(6). 

As the trial court determined, Nancy is not a "party" pursuant to TEDRA 

The statute provides that the persons who constitute "parties" are those persons 

who are both listed within RCW 11 .. 96A.030(5) and have "an interest In the 

subject of the particular proceeding." RCW 11.96A.030(5). Moreover, a 

surviving spouse is a party only "with respect to his or her interest in the 

decedent's property." RCW 11.96A.030(5)(f) (emphasis added). Nancy has an 

interest neither in the subject of the settlement agreement proceeding nor in the 

decedent's property. Nancy is not a named beneficiary in the will. Nor has 

Nancy challenged the validity of the will, as have the adult daughters, such that. 

she has a beneficial interest in the resolution of the will contest. Indeed, having 

not challenged the will within the four-month statutory period, Nancy cannot n?w 

do so. See RCW 11.24.010 (requiring that will contests be filed within four 

months following the probate of a will). 

Moreove·r, even if Nancy and Tory owned community property prior to his 

(k) Any duly appointed and acting legal representative of a party such as 
a guardian, special representative, or attorney-in-fact; 

(I) Where appiicable, the virtual representative of any person described 
In this subsection the giving of notice to whom would meet notice 
requirements as provided In RCW 11.96A.120; 

(m) Any notice agent, resident agent, or a qualified person, as those 
terms are defined In chapter 11.42 RCW; and 

(n) The owner or the personal representative of the estate of the 
deceased owner of the non probate asset that is the subject of the particular 
proceeding, If the subject of the particular proceeding relates to the 
beneficiary's liability to a decedent's estate or creditors under RCW 
11.18.200. 
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death,5 "[a]t death, the community (was} dissolved and the former community , 

property [became] the separate property of the decedent's estate and of the 

surviving spouse." In re Estate of Mell, 105 Wn.2d .518, 523, 716 P.2d 836 

(1986) (quoting deNoskoffv. Scott, .36 Wn. App. 424,426-27, 674 P.2d 687 

(1984)). Nancy obviously has an interest in that portion of any such community 

property which, upon Tory's death, became her separate property. She does 

not, however, have any interest in ·the separate property of Tory's estate, 

regardless of whether any such property once constituted community property. 6 

Nevertheless, Nancy asserts that she has an interest in the will contest­

and, thus, in the settlement of the will contest-because she would be entitled to 

inherit a part of the estate through intestacy were the will in probate determined 

to be invalid. She contends that if the will contest were successful, she, as an 

heir, would be entitled to an intestate share of the estate. Moreover, she asserts, 

in the event that the challenged willis invalid and an earlier-executed will is 

determined to be valid, she would be entitled to inherit as an omitted spouse. 

5 Whether Nancy and Tory owned community property dUring their marriage is disputed. 
However, tHe $ettlement agreement at issue here does not purport to determine the . 
characterization of any property within the estate. ·Thus, we need not determine whether any 
such community Interest existed. Moreover, we note that any such determination is properly 
made by the trial court, not by an appellate court in the first Instance. For these reasons, we deny 
the adult daughters' motion to admit as additional evidence, for purposes of this review, the . 
purported premarital agreement between Nancy and Tory precluding the creation of community 
property interests during their marriage. 

e Nancy asserts that she has standing to participate in the settlement agreement 
proceedings due to her interestln the community property Within the estate. She contends that 
joint ownership of any property with the adult daughters would diminish the value of that property. 
Moreover, she asserts that community property in which she has an interest may be required to 
be sold due to the settlement agreement. However, as explained above, Nancy has no beneficial 
Interest In the estate, even had some of that property been community property prior to Tory's 
death. Speculation regarding the distribution of property within the estate does not confer upon 
Nancy standing to participate in the settlement agreement proceedings. 
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However, Nancy stands to benefit from the will contest-such that she has 

a beneficial interest in that matter-only if the will is invalidated, such that she 

could inherit a percentage of the estate through intestacy. But, as already noted, 

Nancy has not herself challenged the will. Rather, she has maintained 

throughout the proceedings that the will, which, acting as personal 

representative, she sought to have admitted to probate, is valid. RCW 

11.96A.21 0, which authorizes parties to enter into settlement agreements such 

as that contemplated here, is a dispute resolution mechanism. Nancy is not 

involved in this dispute. The trial court did not. err by determining that she is not 

entitled to participate in its settlement. 7 

Nancy is not a "party" pursuant to TEDRA such that she is entitled to 

participate in the settlement of the will contest and creditors' claims, as she does 

not "[have] an interest in the subject of [this] particular proceeding.'' See RCW 

11.96A.030(5). Furthermore, although Nancy is the decedent's surviving spouse, 

she has no "interest in the decedent's property" that would confer upon her 

standing pursuant to TEDRA. See RCW 11.96A.030(5)(f). Finally, because 

Nancy has not demonstrated that she has a "distinct and personal Interest in the 

Issue," general principles ofstanding do not confer upon her the right to 

participate In the settlement agreement proceedings. See Paris Am. Com., 52 

Wn. App. at 438. 

7 The settlement agreement does not purport to determine what property is a part of the 
estate; nor does it purport to determine the character of any such property. The trial court's order 
does not preclude Nancy's participation In future proceedings In which she has a beneficial 
interest. 
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The trial court did not err by determining that Nancy is not entitled to 

participate in the settlement agreement proceedl~gs. 8 

Ill 

lhe adult daughters, Nancy, and Rydberg all request an award of attorney 

fees "on appeal."9 We decline to grant an award of fees to the adult daughters or 

to Nancy, but we determine that Rydberg is entitled to be paid for her services as 

Barbara's GAL. 

TEDRA confers upon us broad discretion in granting an award of attorney 

fees. It provides that 

any court on appeal may, in its discretion, order costs, including 
reasonable attorneys' fees, to be awarded to any party: (a) From 
any party to the proceedings; (b) from the assets of the estate or 
trust Involved in the proceedings; or (c) from any nonprobate asset 
that is the subject of the proceedings. The court may order the 
costs, Including reasonable attorneys' fees, to be paid in such 
amount and In such manner as the court determines to be 
equitable. In exercising its discretion under this section, the court 
may consider any and all factors that it deems to be relevant and 
appropriate, which factors may but need not include whether the 
litigation benefits the estate or trust involved. 

8 Nancy additionally contends that the trial court erred by deterrnlning that she is not an. 
"heir" to the estate. See RCW 11.02.005(6) (defining "heirs• as "those persons, Including the 
surviving spouse or surviving domestic partner, who are entitled under the statutes of Intestate 
succession to the real and personal property of a decedent on the decedent's death Intestate"). 
In so doing, she mlscharacterizes the trial court's order, which states that Nancy "Is not an heir or 
beneficiary of the Estate, and has no legal interest In the decedent's property, in this estate 
action. • CP at 231 (emphasis added). The trial court did not determine, as Nancy Implies, that 
Nancy would not be entitled to Inherit a portion of the estate through Intestacy. 

Nancy also requests that we vacate any trial court order entered In this matter 
subsequent to the standing order chall.enged herein. She asserts that any such order is "tainted" 
by the erroneous determination that she does not have standing to participate In these 
proceedings. Because the trial court did not err by determining that she does not have standing, 
we decline to vacate any subsequent orders. 

9 This matter is not on appeal. Rather, this is a discretionary review proceeding. 
Nevertheless, the same standards apply with regard to resolving a request for an award of 
attorney fees for work performed litigating matters In this court. 
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RCW 11.96A 150(1 ). 

Nancy requests that we order the adult daughters and Rydberg to pay her 

attorney fees for work done in this court on this matter. She contends that such 

an award is warranted because, she asserts, by seeking·review she benefitted 

the estate by aiding the prevention of the approval of the settlement agreement. 

Because we determine that Nancy does not have standing to participate in 

proceedings regarding the settlement agreement, we decline her request for an 

award of attorney fees. 10 

The adult daughters request an award of appellate attorney fees to be 

paid personally by Nancy. They contend that such an award is warranted due to 

Nancy's failure to produce the purported premarital agreement in discovery, 

coupled with Nancy's appellate arguments that, they contend, contradict that 

agreement. However, the validity of the premarital agreement has not been 

. determined. We decline to grant an award of fees on this basis. 

Finally, Rydberg contends that she Is entitled to be paid for her services 

as GAL pursuant to RCW 11.96A.160(4), which provides that "[t]he guardian ad 

litem is entitled to reasonable compensation for services ... to be paid from the 

principal of the estate or trust whose beneficiaries are represented." There is no 

indication in the record that Rydberg has acted in bad faith or made 

unmeritorious arguments. Thus, we order that Rydberg be paid her reasonable 

fees Incurred for work in this court, to be paid by the estate pursuant to RCW 

10 Moreover, we note that the interests of the estate are represented by the personal 
representative of the estate-'not by Nancy; Moreover, the approval of the settlement agreement 
Is not at Issue In this discretionary review proceeding. 
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11.96A.160(4), in an amount to be established by the superior court on remand. 

RAP 18.1 (i). 

~( CL<S. 

WE CONCUR: 
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C. A Member of the Court Who Was Not Assigned to the 
Panel Signed the Opinion. 

On February 22, 2012, the day before oral argument, Nancy 

received notice from the Court that Chief Judge Dwyer, Acting Chief 

Judge Leach, and Judge Spearman, would sit on the panel. This panel irt 

fact heard oral argument. However, Judge Grosse, not Judge Spearman, 

signed the Court's Opinion. 

The fact the Opinion was signed by a member of the Court who 

was not assigned to the panel at oral argument (and not signed by one of 

the judges who was assigned to the panel) potentially permits a perception 

that the panel that heard argument may not have engaged in a joint 

deliberative process irt deciding the case. Cj Moles, 32 Cal. 3d at 873 

(describing "collegial decision-making" process). Such a deliberative 

process may affect or change a decision in unforeseeable ways, and in 

general, is a salutary feature of the administration of justice in the 

appellate c~urt. See id at 872 ("This aspect of oral argument-the chance 

to make a difference in result-is extremely valuable to litigants."). It is 

obviously not desirable that any litigant should actually know, or that the 

court should ever reveal; its deliberative process in any particular 

case. But it is important that every litigant and every citizen perceive that 

the administration of justice does in fact proceed properly. "If oral 
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a~gument is to be more than an empty ritual, it must provide the litigants 

with an opportunity to persuade those who will actually decide an 

appeal. ... (O]ral argument cannot provide this opportunity if the judge~ . 

who hear the argument are not the ones who decide the case." !d. ("oral 

argument is meaningless" otherwise; judge who did not participate in oral 

argument may not sign opinion under California law). !he perception of 

the proper administration of justice may best be preserved here if the 

Opinion in this case is withdrawn and the case is submitted to and 

reargued before a new panel ofthree judges. 

V. CONCLUSION 

RESPECTFULLY SUBMITTED this znd day of April, 2012. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the Matter of the Estate of: ) 
) DIVISION ONE 

VIRGIL VICTOR BECKER, JR., ) 
) No. 65578~7~1 

Deceased. ) 
) 

CATHERINE JANE BECKER, ) ORDER WITHDRAWING .. 
CAROL·L YNNE JANICE BECKER, ) UNPUBLISHED OPINION 
and ELIZABETH DIANE MARGARET ) 
BECKER, ) 

) 
Respondents, ) .,...,., 

) 
v. ) 

) 

·= .,.., 
> -o 
::::0 

JENNIFER WHITE, in her capacity as ) I 
U1 

Personal Representative of the Estate ) 
of Virgil Victor Becker, Jr., ) 

-o 
::ll: 

) J:" .. 
Respondent. ) 

) 
.c;n. 

NANCY BECKER, ) 
) 

Petitioner. ) 
) 

A majority of the panel having determined that the unpublished opinion 

filed March 12, 2012, be withdrawn; now, therefore, 

IT IS HEREBY ORDERED that the unpublished opinion of this court filed 

in the above"entitled action on March 12, 2012, be withdrawn. 

Dated this~ of April, 2012. .. 
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IN tHE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the .Matter of the Estate of: 

VIRGIL VICTOR BECKER, JR., 

Deceased. 

) 
) 
) 
) 
) 
) 

CATHERINE JANE BECKER, ) 
CAROL-LYNNE JANI.CE BECKER, ) 
and ELIZABETH DIANE MARGARET ) 
BECKER, ) 

Respondents, 

V. 

JENNIFER WHITE, In her capacity as 
Personal Representative· of the Estate 
of Virgil Victor Becker, Jr., 

Respondent. 

. NANCY BECKER, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

DIVISION ONE 

No. 65578-7·1 

ORDER DENYING MOTION 
FOR RECONSIDERATION 

The petitioner, Nancy Becker,. having filed a motion for reconsideration 

herein, and a majority of the panel having determined that the. motion should be 

denied; now, therefore, It is hereby 

ORDERED that the motion for reconsideration be, and the same is, hereby 

denied. 

Dated. this ~day of March, 2012. 

FOR THE COURT: 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the Matter· of the E:state of: 

VIRGIL VICTOR BECKER, JR., 
\ 

Deceased. 

) 
) 
) 
) 
) 
) 

CATHERINE JANE BECKER, ) 
CAROL-LYNNE JANICE BECKER, · ) 
and ELIZABETH DIANE MARGARET ) 
BECKER, ) 

Respondents, 

v. 

JENNIFER WHITE, In her capacity as 
Personal Representative of. the Estate 
of Virgil Victor Becker, Jr., 

Respondent. 

NANCY BECKER, 

Petitioner. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. ) 

DIVISION ONE 

No. 65578-7-1 

'· ·;:;; 
:X 
> 
-< 
N 
N 

ORDER DENYING MOTION 
TO PUBLISH 

·~ 

The petitioner, Nancy Becker, having filed a ·motion to publish opinion, and 

the hearing panel havfng considered its prior determination and finding that the 

opinion will not be of pr~cedentlal value; now, therefore it Is hereby: 

ORDERED that the unpublished opinion filed April16, 2012, shall remain 

unpublished. 

DATED this ~~ay of May, 2012. 

For the Court: 

4;e1-) 
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11.04.015 Descent and distribution of real and per­
sonal estate. The net estate of a person dyil,1g intestate, or 
that portion thereof with respect to which the person shall 
have died intestate, shall descend subject to the provisions of 
RCW 11.04.250 and 11.02.070, and shall be distributed as 
follows: , 

( 1) Share of surviving spouse or state registered ~omes­
tic partner. The surviving spouse or state registered domestic 

·partner shall receive the following shate: 
(a) All of the decedent's share of the net community 

estate; and 
(b) One-half of the net separate estate if the intestate is 

survived by issue; .or 
(c) Three-quarters of the net separate estate if there is n.o 

surviving issue, but the intestate is survived by one or more of .. 
his or her parents, or by one or more of the issue of one or 
more of his or het parents; o~ 

(d) All of the net separate estate, if there is no surviving 
issue nor parent nor jssue bf parent. 

(2) Shares of others than surviving spouse or state. regis­
tered domestic partner. The shate of the net estate not distrib­
utable to the surviving spouse or state registered domestic 
partner, or the entire net estate if there is no surviving spouse 
or state registered domestic partner, shall descend and be dis­
tributed as follows: 

(a) To the. issue of the intestate; if they are all in the same 
degree of kinship to the intestate, they shall take equally, or if 

ofuq~qw.ii ~ygree, then those of more reniote degree shall 
take bY, rep~eseil.tation. . . 

. cb)·Ifthe ihtestate hot be survived by issue, then to the 
parent or.p:~r~nts who survive the .ihtestate. 

(:c).Jfthe intestate not be sutyiv.ed by issue or by either 
paretli, t~e.u l.d tlibse .issue of the pdrent or parents who sur­
viv~ the intestclte; lfthey are all in the same degree of kinship 
to the iri~estate, they shall take equally, or, if of unequal 
degree, then those of more remote degree shall take by repre-
setltation: . 

. (d) If tlie intestate not be survived by issue or by either 
patent, or by any issue of the parent or parents who survive 
the inte~tate, then to the ·grantlparent or grandparents who 
s~rvive.tlie intestate; if both rriateinat and paternal grandpar­
ents survive the intestate, the imiternal grandparent or grand­
patents shall take one-half and the paternal grandparent or 
grandparents shall take one-half; 

(e) lfthe intestate not be sui·vived by issue or by either 
parent, or by any issue ofthe·parent or parents or by any 
grandparent or grandparents, then to those issue of any grand­
parent ~r grandparents who survive the intestate; taken as a 
group, the issue of the maternal grandparent or grandparents 
shall share equally with the .issue of the paternal grandparent 
or grandparents, also taken as a group; 'within each such 
group, all members share equally if theY: are all in the same 

. d,egree 6f kinship to the intestat~, or, if some be of unequal 
degree, then those of more remote degree shall take by repre­
senta~ion. [2010 c 8 § 2001; 2007 c 156 § 27; 1974 ex.s. c 
117 § 6; 1967 .P 168 § 2; 1965 ex.s. c 55§ 1; 1965 c 145 § 
11.04.015. Formerly RCW 11.04.020, 11.04.030, 
1 1.04.050.] . 

Appropriation to pay debts and expenses: Chapter l 1.10 RCW. 

Community property 
disposition: RCW 11. 02.070, 
generally: Chapter 26.16 RCW. 

Escheats: Chapter //,08 RCW. 

"Net estate" defined: RCW 1/.02.005(2). 

Payment of claims where estate lnstifjlcient: RCW //, 76.150. 

Priority ofsale, etc., as between realty and personalty:· Chapter 11.10 RCW. 
Ad<!iti'onal notes found at www.Jeg.wa.gov 
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11.12·.095 Omitted spouse or omitted domestic part-
. ner •... (1) Jf a will fails to name or provide for a spouse or 
domestic partner of the decedent whom the decedent marries 
or enters into a dombstic partnership after the will's execu­
tion and who survives the decedent, referred to in this section 
as.an "omitted spou~e 11 or "omitted domestic partner," the 
spouse or domestk partner must receive a portion of the 
decedent's estate as provided in subsection (3) of this section, 
unless it appears either from the will or from other clear and 
convincing evidence that the failure was intentional. 

(2) In determining whether an omitted spouse or omitted 
domestic partner has been named or provided for, the fo !low­
ing rules apply: 

(a) A spouse or domestic partner identified in a will by 
name· is considered named whether identified as a spouse or 
·domestic partner or in any other manner. 

(b) A reference in a will to the decedent's future spouse 
or spouses or future domestic partner or partners, or words .of 
similar import, constitutes a naming of a spouse o\· domestic 
partnet· whom the decedent later marries ot· with whom the 
decedent enters into a domestic partnership .. A reference to 
another class such a.s the dee"edent's heirs or family does not 
constitute a 11aming of a spouse or domestic partner who fnll!l 
within the class. 

(c) A nominal int~rest in an esta.te does not constitute ·a 
provision for a spouse or domestic pa1'tner receiving the inter­
est. 

(3) The omitted spouse or omitted domestic pattner tmisl 
receive an amount equal in value to that which the spouse or 
domestic partner would have received imder RCW 11.04.015 
if the decedent had died intesta~e. unless tl1e court detennines 
on the basis of clear and convincing evidence that a smaller 
share, ii1cluding no share at all, is more in keeping with the 
decedent's intent. In making the detennit1ation the court may 
consider, amolig other things, the spouse's or domestic part­
(16l''s property interests under !!pp!icable community_ property 
or quasi-community property laws, the various elements ~f 
the decedent's dispositive sche~e, and a marriage settlement 
or settLement in a dpmestic partnership or other provision and 
provisions for the omitted spouse or omitted domestic partner 
outside the decedent's will. 

(4) In satisfying a share provided by this section, the 
bequests made by the will abate as provided in chapter 11,10 
RCW. [2008 c 6 § 911; 1994 c 221 § 10.} 

Pnrt headings not lnw-Scverubl\lty-2008 c 6: Se~ RCW 26.60.900 
and 26,60.90 1. 

Additional notes found at www.leg.wa.gov 
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11.96A.030 Definitions. The definitions in this section 
apply throughout this chapter unless the context clearly 
requires otherwise. 

(1) "Citation" or "cite" and other similar terms, when 
required of a person interested in the estate or trust or a party 
to a petition, means to give notice as required under RCW 
ll.96A.l00. "Citation" or "cite" and other s-imilar terms, 
when required of the court, means to order, as authorized 
under RCW 11.96A.020 and 11 .96A.060, and as authorized 
~Ia~ · · 

(2) "Matter" includes any issue, question, or dispute 
involving: 

(a) The determination of any class of creditors, devisees, 
legatees, heirs, nexf.of kin, or other persons interested in an 
estate, trust, nonprobate asset, or with respect to any other 
asset or property interest passing at death; 

(b) The direction of a personal representative or trustee 
to do or to abstain from doing any act in a fiduciary capacity; 

(c) The determination of any question arising in the 
administration of an estate or trust, or with respect to any 
nonprobate asset, or with respect to any other asset or prop-. 
erty interest passing at death, that may include, without limi· 
tation, questions relating to: (i) The construction of wills, 
trusts, community property agreements, and other writings; . 
(ii) a change of personal representative or trustee; (iii) a 
chlihge of the situs of a trust; (lv) an accounting from a per· 
sonal representative or trustee; or (v) the d~termination of 
fees for a personal representative or trustee; · .. 

(d) The grant to a personal representative or trustee of 
any necessary or desirable power not otherwise granted in the 
governing instrument or given by law; 

(e) An action or proceeding under chapter 11.84 RCW; 
(f). The amendment, reformation, or conformation of a 

'will or a trust instrument to comply with statutes and regula; 
tions of the United .States intetnal revenue service in order to 
achieve qualification for deductions, elections, and other tax 
requiren1ents, including the qualification of any gift thereun­
der for the benefit of a surviving spouse who is not a citizen 
of the United States for the estate tax marital deduction per· 
mitted by federal law, including the addition of mandatory 
governing instrument requirement,s for a qualified domestic 
trust under section 2056A of the internal revenue code, the 
qualification of any gift thereunder as a qualified conserva· 
tlon easement as permitted by federal law, or the qualification 
of any gift for the charitable estate tax deduction permitted by 
federal law, including the addition of mandatory governing 
instrument requirements for a charitable remainder trust; and 

(g) With respect to a,ny non probate asset, or with respect 
to any other asset or property interest passing at death, 
including joint tenancy property, property subject to a com­
munity property agreement, or assets subject to a pay on 
death or transfer on death designation: 

(i) The asa·ertaining of any class of creditors or others for 
purposes of chapter 11.18 or 11.42 RCW; 

(ii) The ordering of a qualified person, the n,otice agent, 
or resident agent, as those terms are defined in chapter 11.42 
RCW, or any combination of them, to do or abstain from 
doing any particular act with respect to a nonprobate asset; 
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(iii) The ordering of a custodian of any of the decedent's 
records relating to a nonprobate asset to do or abstain from 
doing any particular act with respect to those records; · 

(iv) The· determination of any question arising in the 
administration under chapter 11.18 or 1 ~.42 RCW of,a non­
pro bate asset; 

(v) The determination of any questions relating to the 
abatement, rights of creditors, or other matter· relating to the 
administration, settlement, or final disposition of a. non pro­
bate asset under this title; 

(vi) The resolution of any matter referencing this chap­
ter, including a determination of any questions relating to the 
ownership or distribution of an individual retirement account 
on the death of the spouse of the account holder as contem­
plated by RCW 6.15.020(6); 

(vii) The resolution of any other matter that could affect 
the nonprobate asset. 

(3) "Nonprobate assets" has the meaning given .in RCW 
11.02.005. 

(4) "Notice agent" has the meanings given in RCW 
11.42.0 10. 

(5) "Party" or "parties" means each of the following per­
sons who has an interest in the subject of the particular pro­
ceeding and whose name and address are known to, or are 
reasonably ascertainable by, the petitioner: 

(a) The trustor if living; 
(b) The trustee; 
(c) The personal representative; 
(d) AT). heir; 
(e) A beneficiary, including devisees, legatees, and trust 

beneficiaries; 
(f) The surviving spouse or surviving domestic partner of 

a decedent with respect to his 015her interest in the decedent's 
property; 

(g) A guardian. ad litem; 
(h) A creditor; 

'. 

(i) Any other person who has an interest in the subject of 
the particular proceeding; 

U) The attorney · general if required under RCW 
11.110.120; 

(k) Any duly appointed and acting legal representative of 
a party such as a guardian, special representative, or attorney­
in-fact; 

(I) Where applicable, the virtual representative of any 
person described in this subsection the giving ofnotice to 
whom would meet notice requirements as provided in RCW 
11.96A.120; 

(m) Any notice agent, resident agent, or a qualified per­
son, as those tertns are defined in .chapter 11.42 RCW; and 

(n) The owner or the personal representative of the estate 
of the deceased owner of the nonprobate asset that is the sub­
ject of the particular proceeding, if the subject of the particu­
lar proceeding relates to the beneficiary's liability to a dece­
dent's estate or creditors under RCW 11, 18.200. 
· (6) "Persons interested in the estate or trust" means the 
trustor, if living, all persons beneficially interested in the 
estate or trust, persons holding powers over the trust or estate 
assets, the attorney general in the case of an'y charitable. trust 
where the attorney general would be a necessary party to 
judicial proceedings concerning the trust, and any personal 
representative or trustee of the estate or trust. 

(7) "Principal place of administration of the trust'' means 
the trustee's usual place of business where the day-to-day 
records pertaining to the trust are kept, or the trustee's resi­
dence if the trustee has no such place of business. 

(8) "Representative" and other similar terms refer to a 
person who virtually represents another under RCW 
11.96A.l20. 

(9) The "situs" of a trust means the place where the prin­
cipal place of administration of the trust is located, unless 
otherwise provided in the instru!'l)ent creating the trust. 

(1 0) "Trustee" means any acting and qualified trustee of 
the trust. [2009 c 525 § 20; 2008 c 6 § 927; 2006 c 360 § 1 0; 
2002 c 66 § 2; 1999 c 42 § 104.] 

Reviser's note: The definitions in this section have been alphabetized 
p\lrsuant to RCW 1.08.0 15(2)(k). 

Part headings not law........Sevcrab!llty-<lOOS c 6: Sec RCW 26.60.900 
and 26.60.901. 

Clarification of laws-Enforceability of act-Sevcrablllty-2006 c 
360: See notes following RCW 11.108.070. 
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11.96A.210 Purpose, The purpose of RCW 
11.96A.220 through i 1.96A.250 is to provide a binding non­
judicial procedure to· resolve matters through written agree­
ments among the parties interested in the estate or trust. The 
procedure is supplemental to, and may· not derogate from, 
any other proceeding or provision authorized by statute or the 
common law. [1999 c 42 § 401.] 

11.96A.220 Binding agreement. RCW I 1.96A.21 0 
through I L96A.250. shall be applicable to the resolution of 
any matter, as defined by RCW 11 :96A.030, other than mat­
ters subject to chapter 11.88 or 11.92 RCW, or a trust for a 
minor or other incapacitated person created at its inception by 
the judgment or decree of a court unless the judgment or 
decree provides that RCW 11.96A.21 O· through 11.96A.250 
shall be applicable. If all parties agree to a resolution of any 
such matter, then the agreement shall be evidenced by a writ· 
ten agreement signed by all parties. Subject to the provisions 
ofRCW I i.96A.240, the written agreement shall be binding 
and con'clusive on aU persons interested in the estate or tru~t. 
The agreement shall identify the subject matter of the dispute 
and the parties. If the agreement or a memorandum of the 
agreement is to be filed with the court under RCW 
11.96A.230, the agreement may, but need not, include provi­
sions specifically addressing jurisdiction, governing law, the 
waiver of notice of the filing as provided in RCW 
11.96A.230, and the discharge of any special representative 
who has acted with respect to the agreement. 

If a party who virtually reptesents another under RCW 
11.96A.120 signs the agreement, then the party's signature 
constitutes the signature of all persons whom the party virtu· 
ally represents, and all the virtually represented persons shall 
be bound by the agreement. [19~9 c 42 § 402.} 
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