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L IDENTITY OF RESPONDENT

Respondent is the Department of Health (Department), State of

Washington.
1L COURT OF APPEALS DECISION

The Petition for Review is from the unanimous decision of the

court of appeals, entered February 21, 2012. See Appendix (App.).
III. COUNTER STATEMENT OF ISSUES

For reasons explained below, the Court should not accept review
because the case does not meet any of the review criteria under RAP 13.4.
However, if the Court does accept review, the issues would be:

1. Was Odyssey’s Certificate of Need ap:plication approved
by the HILJ in compliance with the settlement procedures in
RCW 70.38.115(10)(c)?

2. May Petitioners raise a due process issue, related to the
settlement procedure, when that issue was not raised during the settlement
process and was not adéqUately briefed on appeal?

3. Did Petitioners demonstrate that the HLJ abused his
discretion by admitting into evidence updated information that showed

need for another hospice agency in King County?



4, Did substantial evidence support the HLJ’s finding that

Odyssey’s application met all Certificate of Need requirements?
IV.  COUNTER STATEMENT OF CASE

The Department administers the Certificate of Need law in
RCW 70.38 and WAC 246-310. The law requires health care providers to
obtain a Certificate of Need prior to establishing certain services,
including a hospice agency. RCW 70.38.105(4); 70.38.025(6). An
applicant must demonstrate that a proposed project meets four criteria:
Need (WAC 246-310-210); Financial Feasibility (WAC 246-310-220);
Structure and Process of Care (WAC 246-310-230); and .Cost
Containment (WAC 246-310-240).

In October 2006, Odyssey Healthcare Inc. (Odyssey) applied for
the hospice Certificate of Need to care for terminally-ill patients in King
County. App. at 3. A numeric methodology in WAC 246-310-290 assists
the Department in making a “need” determination under WAC 246-310-
210. The methodology inputs information to determine whether existing
hospices in a county are or are not providing hospice care at a rate below
the statewide average. If so, another agency is “needed” to try to increase
the number of patients receiving hospice in a county.

Applying this methodology, the Department in August 2007 found

no need for another hospice in King County, and so denied Odyssey’s



application. AR 1033-58. Odyssey requested an adjudicative proceeding to
contest the denial. AR 1-40.

The adjudicative proceeding was continued in April 2009 when
Odyssey filed a federal lawsuit contesting the constitutionality of the
Department’s hospice rules. AR 1059-80. A September 2009 settlement of
the federal lawsuit included a provision for the Department to reconsider
“need” for Odyssey’s project based on “new” 2008 evidence coming into
existence after denial of the application in 2007. AR 1093-95.

Such settlements are specifically authorized by law. When the
Department denies an application, and the applicant requests an
adjudicative proceeding to contest the denial, RCW 70.38.115(10)(c)
permits the Department to settle the case by approving the application,
following comment by interested parties.

Petitioners in this case are two existing King County hospice
providers seeking to block competition from an additional hospice
provider in King County. Based on the new 2008 evidence showing need
for an additional hospice in King County, the Department proposed a
settlement under RCW  70.38.115(10)(c) to approve Odyssey’s
application. AR 1093-95. The Department gave Petitioners notice of the

proposed settlement, and an opportunity to comment on any factual or



legal aspect related to approval of Odyssey’s application. AR 1093-95,
1104-29.

Although Petitioners opposed approval, the Department requested
the Health Law Judge (HLJ) in the adjudicative proceeding to approve
Odyssey’s application. AR 1018-1160. Petitioners urged the HLJ not to
consider the new 2008 data, and to deny the application for lack of need
for another hospice agency in King County. AR 1179-1527. The HLJ
rejected Petitioners’ arguments, and found that Odyssey’s application met
all four requirements for Certificate of Need approval in WAC 246-310-
210, 246-310-220, 246-310-230, and 246-310-240. He approved the
application. AR 1721-22,

Petitioners sought judicial review. The superior court overturned
approval of the Department’s decision to grant the Certificate of Need.
CP 966-76. The court of appeals upheld approval. Petitioners now petition
for Supreme Court review. '

V. CRITERIA FOR ACCEPTING REVIEW
The court should deny discretionary review because the case fails

to meet any of the review criteria in RAP 13.4(b).

! Petitioners include only Evergreen Healthcare and Providence. Two of the original
petitioners, Swedish and Hospice of Seattle, do not join in the petition for Supreme Court
review,



A, Petitioners Fail to Identify An Issue Of Substantial Public
Interest That Should Be Reviewed By The Supreme Court

Petitioners contend that review be accepted because of a
“substantial public interest” in an alleged deprivation of their right to
comment on the settlement that led to approval of Odyssey’s application.
Petition at 14-17. This contention misstates the facts.

The Department may “settle” a Certificate of Need case by
approving a denied application, so long as interested parties have “the
opportunity to comment, in advance, on the proposed settlement.”
RCW 70.38.115(10)(c). Petitioners’ claim that they were denied this
opportunity is baseless. In fact, Petitioners were allowed two opportunities
to comment, in advance, on the proposed settlement. The first opportunity
came when the Department notified them that settlement was being
considered. AR 1093-95 (written notice of possible settlement); AR 1104-
1129 (opposition comment). The second opportunity came when the
settlement was presented to the HLJ for approval. AR 1179-1527
(opposition comment).

Nor was the approval of Odyssey’s application by the Department
simply based on the settlement of the federal lawsuit, as Petitioners assert.
Petition at 15-16. Instead, the Department’s approval was on the merits of

the application, irrespective of the federal lawsuit. Indeed, the court of



appeals upheld the HLJ’s finding that Odyssey’s application satisfied all
four Certificate of Need review criteria under WAC 246-310-210, 246-
310-220, 246-310-230, and 246-310-240. App. at 13-18.

Finally, Petitioners argue that the Supreme Court should accept
review because the Department successfully moved to publish the court of
appeals decision. Petition at 14-15. The basis for the motion to publish
was that the decision provided needed future guidance because no prior
appellate decision had addressed the scope of the Department’s right to
settle a Certificate of Need case under RCW 70.38.115(10)(a). This fact
made publication appropriate under RAP 12.4(e)(3). However, the
Department’s motion was not an acknowledgement of a “substantial
public interest” in having the Supreme Court review of the case following
publication of the court of appeals decision.

B. The Court of Appeals Decision Is Not In Conflict With A State
Supreme Court Decision

The court of appeals upheld the HLJ’s admission of new 2008
evidence on “need” in the adjudicative proceeding. Petitioners contend
that review should be accepted because this holding allegedly conflicts

with Univ. of Wash. Med Ctr. v. Dep’t of Health (UWMC), 164 Wn.2d

95, 102-03, 187 P.2d 243 (2008). Petition at 17-18. This contention lacks

merit,



In UWMC, the court did not hold that new evidence may never be
considered in Certificate of Need adjudicative proceedings. Instead, in
upholding the exclusion of new evidence, the court accorded the HLJ
“considerable discretion” to either exclude or admit new evidence. App. at
13, n.10. Applj/iﬂg UWMC, the court of appeals properly recognized that
the HLJ has such discretion. It reasonably concluded that admission of
new 2008 evidence in Odyssey’s case was not arbitrary and capricious,
given that admission (1) occurred within the context of a
RCW 70.38.115(10)(a) settlement and (2) was supported by clearly-
enunciated “special circumstances” related to Odyssey’s application.
App. at 12.

The court of appeals decision simply is not “in conflict” with
UWMC merely because the two decisions, based on different facts,
reached different conclusions on whether new evidence should be
admitted.

C. The Court of Appeals Decision Is Not In Conflict With
Another Court of Appeals Decision

Petitioners also contend that review be accepted because the court

of appeals decision allegedly conflicts with Odyssey Healthcare v. Dep’t

of Health, 145 Wn. App. 131, 185 P.3d 651 (2008). Petition at 18-19. This

contention also lacks merit.



Petitioners correctly state that, in the 2008 Odyssey case, the
Department denied a hospice application, and did not consider updated
evidence in making its “need” determination. However, the court’s
opinion shows that no party ever attempted to introduce updated evidence,
and hence the admissibility of such evidence was not an issue in the case.
There is no conflict between the two decisions.’

D. Petitioners Fail To Raise A Significant Constitutionél Claim

Lastly, Petitioners request that review be accepted because they
were allegedly denied their due process right to a live-witness hearing in
an adjudicative proceeding under RCW 70.38.115(10)(b))(iii) to challenge
approval of the settlement. Petition at 19-20. The court of appeals
(App. at 11, n.8) correctly recognized that this constitutional claim need

not be considered because it was inadequately briefed. See Spokane v.

Taxpayers of Spokane, 116 Wn.2d 91, 96, 758 P.2d 480 (1988).

In any event, this contention lacks merit. RCW 70.38.115(10)(c)
requires that parties be given an opportunity to comment on settlement.
Prior to approval of settlement by the HLJ, Petitioners and others
submitted voluminous comments opposing the settlement, AR 1179-1527.

The comments were made, and the case decided, in the context of an

? Moreover, even if the issue had been presented in the 2008 Odyssey case, admitting
evidence in one case and not the other is an exercise of discretion by the HLJ based on
the facts of the case, and would not render the two decisions “in conflict” with each other.



adjudicative proceeding under RCW 70.38.115(10)(c) requested by
Odyssey. Petitioners cite no authority that the opportunity to comment on
the settlement in the adjudicative proceeding failed to afford due process.
Moreover, prior to the HLJ decision, neither Petitioners nor any other
party ever requested a live-witness hearing to determine whether
settlement should be approved. AR 1179-1527.
VI. CONCLUSION
Using the settlement procedures in RCW 70,38,115(10)(c), the
Department HLJ reasonably found that Odyssey’s application to offer
hospice to terminally-ill patients was “needed” in King County and met all
Certificate of Need criteria. The court of appeals carefully reviewed and
unanimously rejected all Petitioners’ arguments against approval of the
application. No grounds exist under RCW 13.4(b) for acceptance of
review by the Supreme Court.
RESPECTFULLY SUBMITTED this _2d day of July, 2012.
ROBERT M. MCKENNA

Attorney General

s/Richard A. McCartan

RICHARD A. MCCARTAN, WSBA No. 8323
Assistant Attorney General

7141 Cleanwater Drive SW

PO Box 40109

Olympia, WA 98504-0109

(360) 664-4998
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Enclosed is a copy of the opm'ion filed In the above-referenced appeal which states In part.
"‘Reversed and remanded.”
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Should counsel desire the opinion to be published by the Reporter of Decisions, a motion to
publish should be served and filed within 20 days of the date of filing the opinion, as provided
by RAP 12.3 (e).

Sincerely, ,

Richard D. Johnson
Court Administrator/Clerk

hek
o The Honorable Mary 1. Yu
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON
KING COUNTY PUBLIC HOSPITAL

PISTRICT NO, 2, d/b/a EVERGREEN No. 66304-6-|
HEALTHCARE, g Weshington public '
Hospital district; SWEDISH HEALTH

SERVICES, d/b/a SWEDISH VISITING DIVISION ONE

NURSE SERVlCES a Washington
non-profit ooxporation, PROVIDENCE
HOSPICE AND HOME CARE OF
SNOHOMISH COUNTY, a Washington
non-profit corporatioh; and HOSPICE
OF SEATTLE, a Waehmgton non proﬂt
COI‘pOl atlon

Resbondentg,

WASHINGTON STATE DEPARTMENT | UNPUBLISHED QOPINION
OF HEALTH, a Washington .
Govemmental agency; SECRETARY
MARY SELECKY, Secretary of
Washington's Department of Health in
her officlal and individual capacity;
ODYSSEY HEALTHCARE

OPERATING B, LP, a Delaware
Corporation; and ODYSSEY
HEALTHGARE, INC., a Delaware
Corporation

)
)
)
)
)
)
)
)
)
)
)
)
)
)
‘ )
V. )
' ' )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Appellants. FILED: February 21, 2012
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No, 66304—e~|/2'

' SbEARMA&, J ~— We are asked to determine whether a Health Law Judgé
(HLJ) acted arbitrarlly and ca‘priciou'slgl in enfering a final order approving a “
$etﬂ;erh'en{ between the.Departﬁ"\ent of Health (Department) and Odyssey
Healthc'ar:e.. Thé central component of the settlement Was the Department's
approval of Odyssey's 2006 Certlﬂoéte of Need (CN) applioaﬁo.n to provide
hogplc.)e care in King County, Evergreen and otﬁer competing providers fllec} a
péti{iorp for review of the HLJ's order in superlor court. The superlor court
revérsed the HLLJ's order on the grpunds @hat (1) Evergreen had not received a
full adjudigaﬂve hearring; I{Z) the Department acted arbitrarily and capriclously in
settling Odyssey's federal lawsuit by g_rani{hg Odyssey's 2006 CN application
based on evidence obtalned long aftér tvhe record for fha{ application was oioseld,;
and (3) the HLJ acted arbltrarily and capriciously in adopting the settlement
without finding that Odyssey had met all four of the GN criterfa. The court
rev.oiked the CN and remanded to the HLJ. Odyssey appéals. We hold that the
HLJ’s; apprpval of the settlsment was not arbitrary and oaprloiouslfor the reasons
asserted by Evergreen on appeal, We reverse and remand.

FACTS

In Wash(ngton, hosploe care can be oﬁgred only by holdars of CNs, which
are monexc(USive Ilbenses. R.CVV 70.38.025(6); RCW 70.38-.105. fo obtaln a CN,
a proyi.def.’s proposai must meet four cl'ite:rla:, (1) need for the proposed program,
(2) ﬁnénpial,feasibllity of the program, '(3)‘strgotdre and process of care, anq' “4)
cost oéntainment. WAC 246-310-210 through -240. The CN process Involves an -
application by é provider; notification to oeﬁa‘in intergsted parties, such as
obmp@titorsl,' arid an opportunity for public oémment (including a hearing, if

2
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No. 66304-6- |/3
requested); and a decision by.the Department. See RCW 70.38.115, An

applicant de_nied a CN has the right to an adjudicative proceeding. RCW:
70.38.11 5(10)(;\). Ifthe Department wishes to sottlé with an applicant prior fo the
conclusion of the adjudicative proceeding, the Departmeot must infoy'm
competitors and afford them an opportunity to comment, in advance, on the
proposed seftlement. ROW 70.38.115(10)(0) |

In Ogtober 2006, Odyssey.filed CN‘appHca‘tions to offer hosplce services
i'rj King, Snohonﬁlsh, and F"ieroe counties. This was Odysséy’; second attemnpt to
obtain CNs for tﬁ_eoe oountieé; its 2003 applioations had beon dented. The
Pepartment denied the 2006 applioa{iohs in August 2007. Odyssey requested
adjudicative proceedings to appeal the denials before an HLJ. Evergreen's
request to intervens was granted. The HLJ, John F. Kuniz, -grantod various stays,
one due to Odyssey's plan 1o file a federal lawsuit. On April 7, 2009, Odyssey

filed a lawsuit against the Department In federal district court, alleging ylo\a’cions '

' The Department had denled Odyssey's 2003 applications because, among other
reasons, the methodology for the "need” oriterion under WAC 246-310-290 showed a surplus of
Hospice agencles in those’ countles, Qdyssey ohallenged the Department's decision, which was
eventually affirmed by this court In Odyssey Healthcars Operating B, LP v, Dep't of Heal h. 146
Whn, App 131, 185'P, Bd 662 (2008). We stated In a footnote:

Odysseys contention .that the WAG 246- 310-290(7). methodology contains
significantflaws Is not without merit, But bétause the- methodology s amblguqus,
we must defer to the interpretation of the Department as the agency responsible
for the methodology's administration and ‘enforcement, . . . The judislal appeal
procéss Is not the apploprlato venue for addressing Odyssey s arguments about
thé Inherent defects I WAC 248-310-280(7)'s methodology. Instead, Odyssey
shoutd ralsé Its'congerns through admmlstrativo rulemaklng avenues. - :

Id.at 145 n.6, Accordingly, Odyssey petltioned for rulemak!ng In Qctober 2008 requesting. the
Departmeht to darrect alleged flaws In the methodology for assessing need. The Department
denled the peﬂtlon N :

3
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No. 66304-6-1/4

of the Sherman Anti-Trust Act, 1_5 U.S.C. § 1;,thé dormant commerce clause,
US Const. art. [, § 8, Cl. 3; and 42 U,8,C. § 19832
T‘h.e Dep‘artment and-ddyssey‘ en_téréd into settlement negoﬁa{ions to
resolve the federal lawsult and the adjudicative procegdings: On September 25,
' 20'09 they reached an agreement, memoriallzed in two documents: (1) a |
setrlemen’r to resolve the federal lawsult and (.2) a proposed seﬁ'lenwent and
'stipulation to resolve' the adjudfc‘a’tive prooeedr'ng. The setflement in thé federal
lawsult required the parties 'tn enter info the settlement and stip'ula'tl.on n the
adjudicative prgoeeﬁlng? The seftlement also contalned a release provision to
ensure that the Depariment would act in good faith in deciding whether to
present the proposed settlement in the adjudicative proceeding to the HLJ and

support the HLJ's approval of it.*

2 The oomplaint also named the secrstary of health and three other Department of Health
employses In thelr Individug! capacities.

% Other terms of the federal settiement were that (1) Odyssey would dismiss lts federal
lawsult within fwo days of the parfles’ signing of the stipulation; (2) no later than May 1, 2010, the
Department wotlld Tnitiate rule-making under chapter 34.05 RCW to consider whether to amend
WAG 246-310-290; and allow Odysgey to participate In ddvising the Department on amending the
rule; (3) the Department would pay Odyssey $10,000 as' consideration for ali of ifs clalms, to
resolve the federal lawsult without further Ntlgatlon expense.

Tha provision statet::

Nothmq in this Agreement prohibits Odyssey from bringing a new lawsult against
the State of Washington, the Department of Health, or any of Its employges or |
former employees, related fo the denlal of a Certlﬂoare of Need application,
Ingluding a denlal by the Health Law Judge of the Kihg County Cerllficats of
Need awarded under paragraph 2 of the proposed Seftlement and Stipulation In
tha pendlng adjudicative proceeding before the Department of Health, However,
In such case, with one exceéption, Odyssey ' ls precluded from seeking damages,
costs, or attorneys foes related tfo any eventallegedly ogourring prior o the date
of s(gnfng of this, Settiement, This precjusion will riot apply If the Certificate” of
Need Program. pursuant fo Paragraph 4 of the aftached "Stipulation and
Seftlement, makes a decisjon hot to present the Stipulation and Settlement to the
Health I-aw Judge for approval of the King County application, aid In subsequent
Iitigation, Odyssey proves that the declslon was made In bad falth. No showlng of
bad farth is requlred In order for Odyssey to seek prospectlve anunotrve rellef in
ahy future lawsurr

4 B '
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No. 66304-6-1/5

Under the proposed settlement in the adjudicative proceeding, the parties
proposed approval of Odyssey's CN appli‘catipn hased on more recent data
showing that need now oxisted for a new hospiqe In King Gounty (2008
me‘c‘}_wodology).5 The Department agreed to provide appropriate enﬁtiea notice aﬁd
an opportunity to comment gn the proposed settlement. The proposed settlement
st.ated that the Department Would then “(i) preserit the Stlpulation to the Health
LaW Judgé for entry of an Order approving the propbsed setﬂeﬁwéht and granting
the King .'(.)‘oun.ty application . . ., or (Il) notify Odyssey of its decislon not to -
present the Stipulation ﬁq the Heal’rh Law Judge . .. ." Odyssey agregd fo |
wiﬁhdraw its request for adjudicative proceedings to appeal the dénials for CNs
for Pierce and Snohomish countles. |

On September 29, 2009, the Department fss‘ued a “Notice of Possible
Settlement and Oppoﬁunlty to Qomment,” announcing that the Depgrtmen‘c and
Odyésey-proposéd a seftlement that would approve of Odysse'y’s_200_6 CN
application for King Gourity, The notice requested comment within 14 qays. The
Department received comments from several competing providers, jncluding
Evergreen and thé other appellants, opposing approval of a CN for Odyssey, The
oombetii‘ors contested 'th,e Department's use of.the 2008 methodology, arguing
that the Department could not use data obtained 15 months after its decision in '
order to .gral'nt the 2006 application. They contended that the Department properly
evaluated Odyssey's applioationfn August 2007 using the same methodology .

,u'pheld‘ by this court in the appeal of Odyssey's 2003 CN application and that a

® The proposed settlement statod that since Odyssey's King County CN appllcation had
been denled, the Department conducted in 2008 a survey of existing King County providers
based on services offered Ih 2007. Applying the nesd methodology gontained In WAC 246-310-
2490, the data showed a current need for two additional hosploe agencies In King County.
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deviatién would requiré rulemaking. They also claimed that the Department failed

to Include some approved hospice providers and artificially extended the forecast

horizon applicable for the need methodology. Finally, they assert_ed that the
Depar’tment falled to evaluate how Odyssey satisfied the non-need criter!.a._

Providence renewed its motlon to intervene, and Swedish and Franciscan
also filed moﬁons to Intervene. The HLJ granted the motlons, but only for the
limited purpose of submitting wrltten evidence and legal argument on the
proposed settlement. The HLJ stated:

The only Issue currently before ‘the Présiding Officer is whether to

accept the Proposed Settlerient. in the event it s offered by the.

Program. There dre no issues regarding discovery, cross-

examination, or other parficipation in the adjudicative. proceeding at

this time. Limiting intervention to the submission of comments and

argument on the September 2009 Pioposed Sefllemerit s

appropriate at this time. The plain language of RCW

70.38.115(10)(c) requires nothing more.

On Qctober 30, 20,0'9, the Department submitted ifs proposed settlement
to the H_LJ‘and recommended apprdval of Qdyséey‘s. GN application. The
Department noted that the need criterion was the only contested issue in the
approval of Qdyssay’é 2006 CN application and that the competitors did not
contest the nonmheed criferia. It stated that the application falled the three other
orifterla ‘only because Odyssey had not-demonstrated need” and that “the
Program would have approVed the application had Odyssey dempne}trated need.”
The Department then analyzed why the need citterion was met pésed on the

2008 methodology. The competitors filed responses opposing the proposed

settlement, arguing that it contravened CN laws and departmental policy.
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TlherHLJ‘ approved the proposed settlement and the Department’s
proposed order fo g.rant Qdyss‘ey's CN application for King Counry, Issuing a final
order.oh December 8, 2009. The HLJ found: ' |

For reasons stated by the - Program in its eValuat{on and seftlement
proposal;,

(a) Odyssey s hospice application for King County meets the
réquirerents of WAC 246- 310 210, 246-310-220, 248-310-230,
.and 246-310-240; and’
(b) rn the exercise of discretion, the Program s 2008 WAG 246-310-
290 me‘rhodology ~ ghowing “need” for ah additional hospice
agency in King County In 2009 — may be used in dec[dmg that need
eXists for Odyssey’ 9 proposed hospice | In King County; . .
The HLJ held: (1) there was proper rrotroe and opportunity to comment on the
prop.osed'eefctleme_nt and the proposed settlement was properly presented to the
HLJ: (2) Odyssey's hospree application met all four criteria for the Issuance of a
CN under RCW 70.38.115(2) and WAC 246-310-210 through -240; (3) the
Department, jn an “exerclse of discretion,” could use the 2008 me_thodolo'gy to
decide “that need exists for Otlyssey's proposed hospice in, King County”; and (4)
Qdyssey's requests for adjudicative proceedings o challenge the denials for CNs
_in Pierce and Srrohomish oountles vvould be voluntarily dismissed. Id. The HL.J
ordered that “Iwlith the eta’red condrtrons in the proposecl seﬁlement ! Odyssey 8
CN apphcarion for a hosprce agenoy in King County was approved,
| The opmpe’ritors filed a petition for revlew of the HLJ's final o der in
superior court on January 7, 2010. On January 13, rhe.Depertment lssued a CN
to Odyssey On Oor:ober 29, the superior court revereed the HLJ s final order,

enterlng r‘rndmgs of fact and the following conclusions of lavv _
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1, RCW.70,38.115(10)(c) authorizes the Department to settle with
an applicant prior to the conclusion of. the adjudicative proceeding.
However; It s clear that the intent of the Legislature in enacting this
provision was not to allow a “settlement” to circumvent established
evaluatjon procedures or to modify a decision of the Departiment
without an adjudloative heating, especlally If-the primary settlement
arose from an enfirely separate laWSU!t and proceeding.

2. The Department's deoismn to settle the Federal. Lawsuit by
granting Odyssey a CN in King County under the guise of "special
olroums’canoe" arid based upon'lts 2009 methodology long after the
record. was closed on ‘a 2006 applloatlon was arbltrary and
capriclous, .

3. The Health Law Judge’s subsequent summary adoption of the
settlement agreement without an adjudication or finding that
Qdyssey had actually met: all four of the CN criteria was similarly
arbitrary and capriclous and thus, efror as a matter of law,

4. The request on judicial' review to teverse the Flnal Order

~ Approving, Settlement and Granting Qdyssey's King County
Hospice ‘Applicatlon, dated Degember 8, 2010 (the “Final Order”)
should be granted. _

5, The Department's issuance of Certificate of Need #1416 fo

- Odyssey for establishing a hospice agency In- King County based
upon the Final Order and the Department's settlement should be
revokod

6. The matter should be remanded to the Department’s Health Law
Judge for a determination, bagéd on the applicable law and the
relevant evidence available at the time the record was open,
whether. or not Qdyssey’'s CN application satlsfled all of ‘the
applicable criteria for apptoval of Its 2006 application.

Odyssey appeals, asslg nihg error to all of the superior court’'s concluslons of law,

The Department submits briefing to defend its final order.®

. . % The Depar’tment does not agres with all of Odyssey's argumems but agrees that the
stperior court erred In overturning the approval of Odyssey s application for a ON,

8

Appendix



No. 66304610 |
DISCUSSION
In reviewing the HLJ's final order, we "sit In the same position as the

superior court, applying [Washington's Administrative Procedure Act] o the

record befoye the agenoy.” DaVita, Inc, v. Wash. State Dep't of Health, 137 Wh,

App. 174, 180, 151 P.3d 1005 (2007) (citing Towle v. Dep't of Fish and Wildlife,
94 Whn. App. 196, 203, 97‘P,2d 591 (1999)). The standard.of review for CN cases
speoifioally is stated as follows: | | |

1., We review the entire administrafive record.

2. The agency decislon s presumed correct and the challenger
bears the burden of proof.

3. We do not refry factual issues and accept the administrative
findings unless we determine them to be clearly erroneous, that is,
the entire record leaves us with a definite and firm convietion that a
mistake has been madse. Important here is.the coro\lary punoiple
that the existence of credible evidence contrary to the agency's
findings is not sufficlent in itself to label those findings clearly
erroneous.

4, The error of law standard permits this court to substitute its
intelp;etaﬂon of the law for'that of the agency, but we accord

"The Depaﬂment proposed to settle the adjudicative prooeed(ng with Odyssey pUrsuant
-to RCW 70,38, 115(10)( ), whioh provides:

If the depart ment desires to settle with the applloant prlor to the oonoluslon of
the adjudicaﬂvo proceeding, the department shall so Inform the health care
facllity or health maintenance organization and afford them an epportunity to
comment fn advance on the proposed settiement,

The statute does not expressly requlre a proposed settlemant to be approved by an HLJ.,
Nonatheless, the Depaﬁment sought the HLJ's apptaval of the settlement agraement, Nor does
the statute expressly require the HLJ to make findings that a proposed sett]ement agreement
resulting in the fssuance of @ CN Is In compllance with RCW 70.38,116(2) and WAC 246-310-210
throtigh 240, Nohetheless, the’ Department requested the HLJ to make findings that the lssuiance
of the CN was consistent with the statutory oriterfa ahd that the Depariment's-Use of the 2008 '
methodology was proper, which the HLJ did. Tha HLJ also conducted a hearing prlot toits .
determination to approve the proposed seitlement, although' RGW 70.38,116(10) does riot
expressly require such a hearing, On dppeal, nelther party addresses the*se procedural lssues or
assigng error to tham, We'thefsfore lImit our teview to the HLY's final’ ordar and the narrow
questions of whether the HLJ's factual findings are clearly errotieous, whether the HLJ committed
an errot of law, and whether approval of the settlement agreement was arbiirary and oaprlolous

9 .
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substantial deference fo the agency's interpretation, particularly in
regard to the law Involving the agency's special knowledge and
expertlse. ' .

6. To find an agency's decision to._be_,_arbltraw and capriclous we
must conolude that the decislon Is the result of wilful and
unreasoning disregard of the facts and circumstances.

Univ, of Wash. Med. Ctr. v. Dep't of Health, 164 Wn.2d 86, 102-03, 187 P.83d 243

(2008) (ULWMC) (internal citations om‘itted). Thus, the challenger has the b‘urdén

of shovving the department misunderstood or violated the law, or rﬁade declslons
without substantial evidence, We do not reweigh the eviaenoe. Id,

The scqpe of review qnder"rhe grbitrary and capricious standard "is very
“narrow,” “highly deferential” to the agency and tﬁe party oha!lenging an agency

decision carries “a heavy burden.” Alpha Kappa Lambda Fraternity v. Wash, 8t.

Univ,, 162 Wn. App. 401, 418-22, 216 P,3d 451 (2009) (clting Plerce County
:Sheriff v, Civll Serv. Comm'n, 98 Wn.2d 690, 695, 658 P.2d 648 (1983)),

“Wihere there Is room for two opinions, an action taken after due consideration
Is not arbltrary and capricious even thohgh a reviewing court may believe It to be

erroneous.” Wash, [ndep, Tel. Ass'n v, Wash. Utlls. & Transp. Comm'n, 148

Wh.2d 887, 904, 64 P.3d 606 (2003).

o .Ev.ergreen contends the. HLJ's final order was arbitrary and capricious
beoauég: (1) In approving Odyssey's 2006 QN application, the bepartment relied
on eviderice not available until long after the applicéﬁon was made; ‘(2)
notwithstanding the use of the 2008 methodology, the Depértmenf did 'npfc

conduct any analysis of the three non-need criteria for a CN application; and (3)

10

Appendix



No. 66304-6-//11
notwithstanding the use of the 2008 methodology, the need criterlon was not
met.2 We consider these arguments in turn,

Considelmg 2008 methodology

Evergreen oontends that, In applovlng Odysseys CN application, the
Department Impermissibly relied on the 2008 methodology, evidence th_at was
not avanablie untll two years after the original application was made énd more
than a year after the record closed. Evergreen claims this violatéd the
Debarjtm‘ent’s general F;olicymas explained in a memorandum from the
Depértment’s seoretary and In the Department’s answer in the fedeyal lawsuijt-—

and case law, clting UWMC.? It also argues that oonsiderlng new data is contrary

to the legislative goal, stated iIn RCW 70.38.015(2), of overseelng {he
developme,ht of health and medical rééouroes In a planned, orderly fashion
‘because providers Woulld be unable to rely on the Depamﬁent to apply CN rules
in & planned, or.derly faéhion.

Odyssey a\gues that prohiblting consideration of 'che new evidence would

thwart the Depaﬂmeni’s broad authority to se‘rtle under RCW 70.38.115(10)(c);

Impropetly limit an HLJs' discretion to conslder new evidence under UWMC;

¥ \While one of the bases of the superior court's reversal of the HL.J's ‘order was that
Evergreen was not accorded a full adjudicatory proceeding, Evergreen does not rely ori this basls
on appeal, Evergreen asserts In a footnofe that, although the court need not reach the
constitutional lssue, the Department violated prooedulal due process. hy falllhg to soliolt
comments In advanoe of the federal settlement and depriving Everdreen of fis vight fo challenge
the declglon [n an adjudicative proceeding,. We do not conslder this de minimis brisfing to
oonstltutq & due process challengs.
¥4 a October 22; 2007 mermorandum Issued by Department of Health Secretary Mary
Selecky to HLJ Ladra Farrls, Selecky. wrote that “[allowing] evidence to be submitted , . ., that did
not exlst.at the fime the program made Its declsion . . . Is contrary fo the dapartment’s long
pracuce of not. allowlng new evidence to come Into the 1eoord at the adjudicative proceeding.”
Selecky wrote that "avidence that did not exist and was not part of the record at the time 'the
Cortificate of Need Program made its deolslon should not be admitted info the adjudicative
proceeding.” In the Department's answer to the federal lawsult, the Department stated that the
2009 melhodology could not be used as a basls for grant(ng Odyssey s 2008 application.
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allow use of the Departmenl’s prior, Incorrect projections of need; and preclude
Odyssey from presenting evidence ehowlng lte need projections were accurate,
Odyssey argues that neither the Seoretary S memoxandum nor the Department’
denlale of llablllty in an answer to the complalnt have the force of law to overrule.
UWMC.

We conolude that the HLJ's order approvmg the settlerment was not
athitrary and oapnmoue on the ground that the Depaltment agresd to consider
the 2008 methodology The critical fact | i that the Department considerad this
new evidence In the context of a settlemenl.“’ Evergreen cltes no authority
pre.oludiin’g the Department, in a situation where it desires to seftle a case, flom
deviating from its general policy In adjudicative proceedings of not considering
evidence available after the review perlod. Furthermore, ohapter 70.38 RCW, as
we have noted, Imposes no substantive or evidentiary limlta'tlone on settlements,
Finally, the Department described, in its notice of possible eettlemen't, the
“speocial clroumstances” that existed for considering the new evidence:

In 2008, the Program conducted [ts survey of existing King County

provlders for 2007 use data, Applying the hosplee need

methodology fo this data showed a current need for two additional
hospice agencies, Due {o a special circumstance, the Program-will
consider thié new data in deol.dlng whether 1o approve the

Odyssey's King County application. The speclal clroumstance s

that this new need data was not available to Odyssey by the

deadline for applications In 2008. When the Departent adopted

the hospice need method, it had intended that current need data
would be gvallable to proepeotlve applicants prlor to the application

0 (e note that while UWMC describes the “consideraple discretion” of HL s to
"determlne the scope of admlissible evidence,” Including evidence that comes Info existence after
the close of the puhllc comment period, UWML 164 Wn,2d at 104, that case Is not preclsaly on
polnt here bepause the HLJ It this case did not make the dedlsion o admit or exclude evidence In
the adjudicative plooeedlng It was the Department that agreed, during seltlement to oonslder the
new evidence In detel mlnlng whelher the CN criterla were met,
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deadline to provide. them with guldance on whether to submit an
app[loatlon :

G‘iven ‘this explanation and the clrcumstances under which the new evidence was:
oonsideled, Evergreen does not meet its burden of overcommg the presumptuon
that the HLJ's approval of the seﬂlement was gorrect,

Non- need criteua

Evérg‘rean‘ next contends that, notwithstandtng the use o.f the 2008
me;chodology, the Department did nbt conduct any. énalyéis of the three non—need .
criteria and the record does not supporf the HLJ's fmdinqs that those criteria
were met it ooniends the Depaﬁment did not address the-concemns it had about
these.grxterna when it refected Odyssey’s applications in 2007 and, to the extent it
articulated certain reduirement‘s in 2007, did not explain how they had since been
met or no longer neéded to be met. |

Odyssay gontands the HLJ found that‘ its application met all four CN
criterla, It contends that the Depgrtment’s Initial evatua‘cio_n states that the non-
need criterla Wére notéatisﬁed solely because the need crlterioﬁ had not been
sa‘clsﬂed The Department agrees with Odyssey.

We conclude 'the record supports Odyssey's (and the Department s)
cohtenﬂon that the three non-need crlterla wers initially found to be unmet in
2067 because thé n'eed criterion was not met, Thbu'gh the Départment was
required to make findings régarding QOdyssey's CN app}l{qat}on, there is,ﬁo

-apparent requirement for how detailed the findlnge; must be. WAC 24}6,45107490
sfgt,es, “The findings of the depattment's review ofla éertificate of nead |

appllcation shall be stated in writing and incldd‘e the basis for the deoiéion of thé‘
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secretary’s designes as to whether a certificate of need Is to Be issued or denled
for thé prbposgd project.” Hére, the HLJ found In hils final order: “For reasons
stated by the [CNJ Program in its evaluation and setflement pfopoéal e |
ddy.ssey‘s hosplce appllication for King County meets ‘c.he' reqtﬂrements of WAG
246—3107210, 246-310-220, 246-310-230, and 248-310-240." The dited WAC
provisions contaiﬁ the four CN criteria. In its e*;ettlement' proposal, the Departiment
stated: |

“Need” is the only contested issue in the approval of the King
County application.

The Program fajled Odyssey’s King County application on the need
critetion, The Program also falled the application on financial
feasibility, structure and-process of care, and cost containment, but
only hecause Odyssey had not demonstrated need. In other words,
the Program would have approved the ‘application had Odyssey
demonstrated need, -
Intervenors maintain Odyssey cannot demonstrate need. They do
not contest thai Qdyssey's application falls any of the three non-
need criterla. 1 :
The Dgpartment‘s written evaluation Init}ally denying the CN In August
2007 supports the foregoing statement. In its evaluation, the Department first
explained why the need criterion was not met. It then addressed the flnanclal
feasibility criterfon, with its three sUb-criteria: (1) the Immediate and long-range
oapi_tjcxl and 6perating costs of the project can be met; (2) the costs of the project,
including any oonsh"uotion ‘costs, will probably not result In an unreasonable
Impact on the costs and eharges for health setvices, (3).and the project can be

appropriately financed. The evaluation found that the first and second of these

" The Department’s svaluation and settlement proposal did not analyze why the non-
need criterla were met; rather, it focused on the need criterlon,
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sub-oriteria were not met. The first was not met, the evaluation explained,

hecause:

[lIn the need section of this evaluation the department concluded
that need for an addiional Medicare cettifled hospice adency has
not heen demonstrated. As & result,”® the department concludes
that Odysseys projected number of patient days Is not reliable and
the departmenit cannot conelude that sufficient revenue would be
generated 1o meet the expenses of the proposed projeot

As for the second sub- -CF ltenon the evaluation explamed

The depar’tment concludes that, while the Initlal capital expenditure
of $45,000 proposed to establish this agenoy may be small, the
apphoant has not been able to show need-for additional hospioe
services In King County except through significant modification of
the depar’tment’s need prOJeoilon methodology. " Absent. sufficlent
unmet need fo support a new hosplce agency, the départrment
concludes that any capital or operating expendifures Incurred
pursuing this project would be an unnecessary. duplication of those
made by éxisting ‘providers and may tesult In an Increase m the
costs and chargos for health sérvices in the county,

Ne_xt, regarding the ‘.‘S‘tructure and process (quallty) of care" criterion, the
Dep_artment’s 20,0"/ evaluation oonoiuded that on.ly‘the fol(ow[ng sub-criterfon, out
of ﬁve‘,lwas. not met: “The proposed project will promote continuity in the
prevision of health og{r'e,' not result ilr) an unwarranted fragmentatioln of services,
and have an approptiate relaﬂqnsh(p to the service area's existing health oere
systl,em.".Thé evaltjatipn explained;

Odyssey asserts that there is need for additional. Medicare certified
hosploe agencles Iri King County. However, in the need section of
this. evaluation, the deparfinent concluded that the existing
providers areboth available and accessible to adequately provide
curtent. and future hospice need In_the colnty through 2011,
Additionally, a number of the existing providers indicated that they
have capacity fo serve the patients within the servloe area without
addlng staff.

2 Emphases In the Department's evaluation are ours,
15
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Therefore, the department concludes that approval of this project
has the potential of fragmentatton of Medicare certifled hospice
servioes within the service area, and this sup- ~criterion is not met,

Finally, with respect to the cost containment criterion, the 2007 evaluation
concluded:

The department concurs with the applicant's assertion that there
has been no information avallable that would indicate any of the
current hosploes area avallable for acquisition. Further, approval of
this: project would allow an additional’ Medicare certifled - hospice
agency In King County.” However, as previously eoncluded In this
evaluaﬁon no need has been demonstrated for additlorial ser\ncee

On the baSlS of the mformaﬁon provided within this applloa’uon ’che
department concludes that adding another hospice. agency is not
the best available alternative for King ‘County. This sub-criterion is’
not met,

Evergreen does not show that the HLJ's approval of the settlement was
arbitrary and capriclous glven that the record supports the Department's
statement to the HLJ that had the need critetion been met in the Initial evaluation,
the otfer criteria would have heen met as well,

Need criterion

Finally, Evergreen argues that, notwithstanding the oonsideration of the

2008 methodology, the Depax“tment’s anaiysts of the need criterion was

Inoomplete and fautiy '3 Odyssey and the Dopartmeni disagres, oialmlng that

Odyssey's application satisfied the need oriteria under WAC 246-310-210 and

2 Speolﬂoany, It contends that (1) the Department did not Include &l hosplee providers in
evaluating ourrerit hospice capacity (by not Including Kline Galland); (2) the Department arbltrarily
extendet! the planning horlzon by two years (it contends the planning hotizon for 2009 should be
2000-2011, and If Kline Galland Is Included, the need for one more hosploe agency disappears);
and (3) the Department's 2008 methodo\ogy demonstx ates no need In King County during the
2007- ?009 plannlng horzon, -
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246-210-290.14

Regarding Whether the need oriterion was or was not met, we note that we
do not retry faotual issues but Instead accept admmistratlve findings “unless we
determine them to be olearly srroneous, that is, the entire record leaves qé witlj a
definite and firrr\'oonviotion thata mistake’ has'been made.” UWMC, 164 Wn.2d
at 1 02-03. The record reflects that the Department submitted to the HLJ an
extenslve 'analysis.as to why the need criterlon was met based on mors recent
data. Evergreen plesented arguments as to why the orlterlon was 1ot met ‘to both
the Depaﬁment and the HLJ. Evergreen repeats those alguments on appeal bui '
fa[ls-to meet its burden of showing that the Department's finding of need for an
additional hospice agency was clearly erroneous or that the HLJ acted arbftrarily
and capriciously in finding that the need criterion hiad been met where the
Department's analysis showed that It was. |

| We cqnolude that the HLJ's ﬂr}al order approving the settlement between

the Dep..artmen’t and Odyssey was not arbltrary and caprigious for the reasons

Y Odyssey specifically arguss that under ROW 70,38, 111( )(b), Kine Galland's patlent
census could only ba gounted when calculating need for hosploe CN applications submitted after
October 2009, therefore, Its future census was properly excluded for Odyssey's 2006 application,
Qdyssey responds to’ Evargreen s cantentlon that the Departient arbitrarlly considered the
corréoted Dedember 2008 calculation rather than prior dalculations by argulng that the HLJ had
dlscretion to conslder any of the Department's varlous néed caloulations,

" The Department also responds to Evergreen's speclfic arguménts it contends that,
based on the record, Kline Galland is only a proposed King Gounty hospice that may one day
becdme a- hosploe exempt from, CN review underRCW 70.38,111(9). The’ Department points out
that the GN ptogram presented three reasons for not counting Kline Galland In the adjudleative
pr oceedlng It also disputes Evergreen's contention that Odyssey cannot show-neéd within the -
threé-year planning horizon, It points out the HLJ approved the settlement In 2009, making 2012
the earfiest possible third year of operation, For 2012, It contends, the methodology showed an
unmet need of 84 ADC and therefore indlcated a need for ahother hosploa In King Oounty The
Department notes that.during the stay of the adjudicative prooeedmg, it performed an updated
2008 methodology.that used new 2007 hosploe-use data from exlsting providers, The 2008
methodology found, beginning in 2009, a projectsd uhmet need of 37 "averags dajly eensus”
(meaning the average number of persons actually réoelving care hy an agency on ons dayy In
King Gounty Beoause the numberwas over 35, need exlsted for one additional hosplce in King
County, .

17

Appendix




No. 66304-6-1/18

asserted by Evergreen, and therefore reverse the trial court and remand for
‘further proceedings. |

Reversed and remanded.

WE CONCUR: BV A
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