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I. IDENTITY OF RESPONDENT 

Respondent is the Department of Health (Department), State of 

Washington. 

II. COURT OF APPEALS DECISION 

The Petition for Review is from the unanimous decision of the 

court of appeals, entered February 21, 2012. See Appendix (App.). 

III. COUNTER STATEMENT OF ISSUES 

For reasons explained below, the Court should not accept review 

because the case does not meet any of the review criteria under RAP 13 .4. 

However, if the Court does accept review, the issues would be: 

1. Was Odyssey's Certificate of Need application approved 

by the HLJ in compliance with the settlement procedures in 

RCW 70.38.115(10)(c)? 

2. May Petitioners raise a due process issue, related to the 

settlement procedure, when that issue was not raised during the settlement 

process and was not adequately briefed on appeal? 

3. Did Petitioners demonstrate that the HLJ abused his 

discretion by admitting into evidence updated information that showed 

need for another hospice agency in King County? 



4. Did substantial evidence support the HLJ's finding that 

Odyssey's application met all Certificate ofNeed requirements? 

IV. COUNTER STATEMENT OF CASE 

The Department administers the Certificate of Need law in 

RCW 70.38 and WAC 246-310. The law requires health care providers to 

obtain a Certificate of Need prior to establishing certain services, 

including a hospice agency. RCW 70.38.105(4); 70.38.025(6). An 

applicant must demonstrate that a proposed project meets four criteria: 

Need (WAC 246-310-21 0); Financial Feasibility (WAC 246-31 0-220); 

Structure and Process of Care (WAC 246-31 0-230); and Cost 

Containment (WAC 246-31 0-240). 

In October 2006, Odyssey Healthcare Inc. (Odyssey) applied for 

the hospice Certificate of Need to care for terminally-ill patients in King 

County. App. at 3. A numeric methodology in WAC 246-310-290 assists 

the Department in making a "need" determination under WAC 246-310-

210. The methodology inputs information to determine whether existing 

hospices in a county are or are not providing hospice care at a rate below 

the statewide average. If so, another agency is "needed" to try to increase 

the number of patients receiving hospice in a county. 

Applying this methodology, the Department in August 2007 found 

no need for another hospice in King County, and so denied Odyssey's 

2 



application. AR 1033-58. Odyssey requested an adjudicative proceeding to 

contest the denial. AR 1-40. 

The adjudicative proceeding was continued in April 2009 when 

Odyssey filed a federal lawsuit contesting the constitutionality of the 

Department's hospice rules. AR 1059-80. A September 2009 settlement of 

the federal lawsuit included a provision for the Department to reconsider 

"need" for Odyssey's project based on "new" 2008 evidence coming into 

existence after denial ofthe application in 2007. AR 1093-95. 

Such settlements are specifically authorized by law. When the 

Department denies an application, and the applicant requests an 

adjudicative proceeding to contest the denial, RCW 70.38.115(10)(c) 

permits the Department to settle the case by approving the application, 

following comment by interested parties. 

Petitioners in this case are two existing King County hospice 

providers seeking to block competition from an additional hospice 

provider in King County. Based on the new 2008 evidence showing need 

for an additional hospice in King County, the Department proposed a 

settlement under RCW 70.38.115(10)(c) to approve Odyssey's 

application. AR 1093-95. The Department gave Petitioners notice of the 

proposed settlement, and an opportunity to comment on any factual or 
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legal aspect related to approval of Odyssey's application. AR 1093-95, 

1104-29. 

Although Petitioners opposed approval, the Department requested 

the Health Law Judge (HLJ) in the adjudicative proceeding to approve 

Odyssey's application. AR 1018-1160. Petitioners urged the HLJ not to 

consider the new 2008 data, and to deny the application for lack of need 

for another hospice agency in King County. AR 1179-1527. The HLJ 

rejected Petitioners' arguments, and found that Odyssey's application met 

all four requirements for Certificate of Need approval in WAC 246-310-

210, 246-310-220, 246-310-230, and 246-310-240. He approved the 

application. AR 1721-22. 

Petitioners sought judicial review. The superior court overturned 

approval of the Department's decision to grant the Certificate of Need. 

CP 966-76. The court of appeals upheld approval. Petitioners now petition 

for Supreme Court review. 1 

V. CRITERIA FOR ACCEPTING REVIEW 

The court should deny discretionary review because the case fails 

to meet any of the review criteria in RAP 13.4(b). 

1 Petitioners include only Evergreen Healthcare and Providence. Two of the original 
petitioners, Swedish and Hospice of Seattle, do not join in the petition for Supreme Court 
review. 
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A. Petitioners Fail to Identify An Issue Of Substantial Public 
Interest That Should Be Reviewed By The Supreme Court 

Petitioners contend that review be accepted because of a 

"substantial public interest" in an alleged deprivation of their right to 

comment on the settlement that led to approval of Odyssey's application. 

Petition at 14~ 17. This contention misstates the facts. 

The Department may "settle" a Certificate of Need case by 

approving a denied application, so long as interested parties have "the 

opportunity to comment, in advance, on the proposed settlement." 

RCW 70.38.115(10)(c). Petitioners' claim that they were denied this 

opportunity is baseless. In fact, Petitioners were allowed two opportunities 

to comment, in advance, on the proposed settlement. The first opportunity 

came when the Department notified them that settlement was being 

considered. AR 1 093~95 (written notice of possible settlement); AR 11 04~ 

1129 (opposition comment). The second opportunity came when the 

settlement was presented to the HLJ for approval. AR 1179~ 1527 

(opposition comment). 

Nor was the approval of Odyssey's application by the Department 

simply based on the settlement of the federal lawsuit, as Petitioners assert. 

Petition at 15~16. Instead, the Department's approval was on the merits of 

the application, irrespective of the federal lawsuit. Indeed, the court of 
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appeals upheld the HLJ's finding that Odyssey's application satisfied all 

four Certificate of Need review criteria under WAC 246-310-210, 246-

310-220,246-310-230, and 246-310-240. App. at 13-18. 

Finally, Petitioners argue that the Supreme Court should accept 

review because the Department successfully moved to publish the court of 

appeals decision. Petition at 14-15. The basis for the motion to publish 

was that the decision provided needed future guidance because no prior 

appellate decision had addressed the scope of the Department's right to 

settle a Certificate of Need case under RCW 70.38.115(10)(a). This fact 

made publication appropriate under RAP 12.4(e)(3). However, the 

Department's motion was not an acknowledgement of a "substantial 

public interest" in having the Supreme Court review of the case following 

publication of the court of appeals decision. 

B. The Court of Appeals Decision Is Not In Conflict With A State 
Supreme Court Decision 

The court of appeals upheld the HLJ's admission of new 2008 

evidence on "need" in the adjudicative proceeding. Petitioners contend 

that review should be accepted because this holding allegedly conflicts 

with Univ. of Wash. Med Ctr. v. Dep't of Health (UWMC), 164 Wn.2d 

95, 102-03, 187 P.2d 243 (2008). Petition at 17-18. This contention lacks 

merit. 
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In UWMC, the court did not hold that new evidence may never be 

considered in Certificate of Need adjudicative proceedings. Instead, in 

upholding the exclusion of new evidence, the court accorded the HLJ 

"considerable discretion" to either exclude or admit new evidence. App. at 

13, n.lO. Applying UWMC, the court of appeals properly recognized that 

the HLJ has such discretion. It reasonably concluded that admission of 

new 2008 evidence in Odyssey's case was not arbitrary and capricious, 

given that admission (1) occurred within the context of a 

RCW 70.38.115(1 O)(a) settlement and (2) was supported by clearly-

enunciated "special circumstances" related to Odyssey's application. 

App. at 12. 

The court of appeals decision simply is not "in conflict" with 

UWMC merely because the two decisions, based on different facts, 

reached different conclusions on whether new evidence should be 

admitted. 

C. The Court of Appeals Decision Is Not In Conflict With 
Another Court of Appeals Decision 

Petitioners also contend that review be accepted because the court 

of appeals decision allegedly conflicts with Odyssey Healthcare v. Dep't 

ofHealth, 145 Wn. App. 131, 185 P.3d 651 (2008). Petition at 18-19. This 

contention also lacks merit. 
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Petitioners correctly state that, in the 2008 Odyssey case, the 

Department denied a hospice application, and did not consider updated 

evidence in making its "need" determination. However, the court's 

opinion shows that no party ever attempted to introduce updated evidence, 

and hence the admissibility of such evidence was not an issue in the case. 

There is no conflict between the two decisions. 2 

D. Petitioners Fail To Raise A Significant Constitutional Claim 

Lastly, Petitioners request that review be accepted because they 

were allegedly denied their due process right to a live-witness hearing in 

an adjudicative proceeding under RCW 70.38.115(10)(b))(iii) to challenge 

approval of the settlement. Petition at 19-20. The court of appeals 

(App. at 11, n.8) correctly recognized that this constitutional claim need 

not be considered because it was inadequately briefed. See Spokane v. 

Taxpayers of Spokane, 116 Wn.2d 91, 96, 758 P.2d 480 (1988). 

In any event, this contention lacks merit. RCW 70.38.115(10)(c) 

requires that parties be given an opportunity to comment on settlement. 

Prior to approval of settlement by the HLJ, Petitioners and others 

submitted voluminous comments opposing the settlement. AR 1179-1527. 

The comments were made, and the case decided, in the context of an 

2 Moreover, even if the issue had been presented in the 2008 Odyssey case, admitting 
evidence in one case and not the other is an exercise of discretion by the HLJ based on 
the facts of the case, and would not render the two decisions "in conflict" with each other. 
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adjudicative proceeding under RCW 70.38.115(10)(c) requested by 

Odyssey. Petitioners cite no authority that the opportunity to comment on 

the settlement in the adjudicative proceeding failed to afford due process. 

Moreover, prior to the HLJ decision, neither Petitioners nor any other 

party ever requested a live-witness hearing to determine whether 

settlement should be approved. AR 1179-1527. 

VI. CONCLUSION 

Using the settlement procedures in RCW 70.38.115(10)(c), the 

Department HLJ reasonably found that Odyssey's application to offer 

hospice to terminally-ill patients was "needed" in King County and met all 

Certificate of Need criteria. The court of appeals carefully reviewed and 

unanimously rejected all Petitioners' arguments against approval of the 

application. No grounds exist under RCW 13.4(b) for acceptance of 

review by the Supreme Court. 

RESPECTFULLY SUBMITTED this _lQ_ day of July, 2012. 

ROBERT M. MCKENNA 
Attorney General 

s/Richard A. McCartan 
RICHARD A. MCCARTAN, WSBA No. 8323 
Assistant Attorney General 
7141 Cleanwater Drive SW 
PO Box 40109 
Olympia, WA 98504-0109 
(360) 664-4998 
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~~----· 
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' . 

SPEARMAN, J. :r- We are asl<ed to determine whether a Health Law Judge 

(HLJ) actec:J arbitrarii.Y and ca·priciously in entering a final order approving .a 

settlymert between tlw Department of Health (Department) and Odyssey 
' 

Healthc!;lre. The cerlt!'al compone~t of the settlement was \he Departll)ent's 
'' . 

·approval of Oc;lyssey's 2006 Certificate Qf Need (CN) application to. provide 

ho$plce care In King County. Evergreen and other competing providers filed a . ' . . . . ' ' 

' ' 

petition for review of the HLJ's order in superior court. The superior court 
' ' ' 

reversed thE? HI,..J'f> order on the grounds thE\t (1) Evergre~m had not received a 

full adjudicative hearing; (2) the Department acted arbitr0rily and capriclously, In 
' ' 

settll0g O~y.ssey's feqyrallawsuit by gran.tlng Odyssey's 2006 CN appli.cation 

based on eyldence obtained long after the record for that application was closed,; 

and (3) the HLJ acted arbitrarily and caprlqiously in adopting th~ $ettlement 
,' ' ' 

without finding that Odyssey had met all four ~f ~he CN crlt~ria. The court 

r(?voked th~ CN and r\3manded to the HLJ. Odyssey appeals. We hold that the 
' ' ' 

HLJ's approval o'f the settlement was not arbi~rary and capricious for the reasons 

asse~ed by Eve~green on appeal. We reverse and remand. 

FACIS 

In Washfngton, hospice care can be off~red only ~y holdE}rs o.f QNs, which 

are nonexclusiv~ llcenses. HCW 70.38.025(6); RCW 70.3~·. 105, To obtain a CN,. 
' ' . 

a prol(ider.'s proposal must meet four orlte'rla:. (1) need for the propos~.d pt·ogram, 

(2) financial .feasibility of the progr~m, (S) str~cture and process of care, and (4) 
. . . ' 

cost containment. WAC 246-310-210 through -240. The CN process Involves an 

application by a p,rovlder; notification to ce1ialn interec;ted pC\rties, such as 
' . ' . 

competitors, arid an· opportunity for public comment (including a hearing, if 

2 
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requested); and a dedslon by.the Department. See RCW 70.38.115. An . ' ' . ~ ' 

applic~nt d~nied a CN has the right to an adjudlcat.ive proceeding. RQ.W 

70.~8.115(1 O)(a). If the Department wishes to s~ttle with an app!lcant prior to the 
. . . 

conclusion of the adjudic~tlve proceeding, the Pepartmet:~t must lnforrn 

competitors artd afford them an opportunity to comment, In advance, on the 

propose? sett1en1ent. RCW 70.38.115(10)(c). 

In Optober 2006, Odyssey. filed CN applications to offer hospice services 

fn l<!ng, Snohornl$h, and Pierce counties. This was Odyssey's second attempt to 
' . ' . . ' 

optain. CNs for t~ese counties; its 2003 applications had been denied.1 The 

Department denied the 2006 applications ln. ~ugust 2007. Odyssey requested 

adju~ioative proo~edlngs to appeal the denials before an HLJ. Everg1·een's 

reqwest to intervene w~s granted. The HLJ, John F. Kuntz, granted vario.us stays, 

one due to Odyssey~s plan tq file a federal lawsuit. On April 7, 2009, Odyssey 

filed a l?Wsuit against the Department In federal dlstri0t court, alleging ~lolati~ns · 

· 
1 The 'Department had denied Odyssey's 2003 applications because, among oth~?r 

reasons, the methodology for th~ "need"' criterion under WAC 246"31 0-290 showed a s~rpi'us of 
hospice aQenc!e.s In thqse· counties .. Odyssey oh'alleng~d the Department's decision, which was 
eventually affirmed by this court In Odyssev Healthoare Operating B, LP v. Dep't of Health, 145 
Wn. App. 131,. 185'P,3d 6.62 (2008). We stated In a fbotn6te: · · 

Odyssey's contention .that tl1e WAC 246-31.0-290(7). methodology con.talns 
slgniflcant'flaw1J Is not without merit. a,ut beoau·se the·methodo\ogy Is amblguqus, 
we must defer to the Interpretation orthe: Departm('lnt 'as the agency responsible 
for the metho~ology's fldmlnlstrat,ion and '(1nforoE?ment, ... The judicial OJppeal 
process Is not the ap,proprl<:)te.venue for. addressing Ocjyssey's arguments about 
the Inherent defects ih WAC 246~31 0-290(7)'.s methodology. Instead, Odyssey 
should ral.se Its concerns through administrative rulemal<ln~ avenues. · · 

' ' •' . . . . . '' ' 

.LQ. at 145 n.6. Acco·rdlngly, Odyssey petitioned for rule making In October 2008, requesting the 
Departmeht to ooJTeot alleged flaws In the methodology for assessing need: The Oepartment 
~enled the:pet(tlon, · 

3 
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of the Sherman ~nti"Trust AQt, 15 U.S.C. § 1 ;, the dormcmt commerce clause, 

U.? .. Const. \3-rt. I,§ 8, Cl. 3; and 42 U.S.G. §·1~83':2 • 

Th,e Department and ·Odyssey en~er~d Into settlement negotiations to 

resolve the federal lawsuit and the adjudicative proceedings. On September 25,. 
'. ' ' . 

2009 they reached an agreement, memorialized in two documents: (1) a 

settlement tp resolve the fed13rallawsult and (2) a proposed settlement and 
' : ' . 

stipulation tC? reE!olve· the adjudicative proceE?ding. The settlement in the federal 

lawsuit required the parties to ente1· into the settlement and stipulation in the . . . 

adjuqlcative pr~.ceedlng.3 The s.ett[ement also contained a re)ease provision to 

ensure that the Pep('lrtment would act in good faith in deciding wh~ther to 

present the proposed settlement in the adjudi·catlvf? proqeedlng to the HL~ and . ' . . ' 

support the I~LJ'\3 approval of it.4 

· 2 Th~·oomplalnt also na~ed the secretary of health and thr~e ot11er Department of Health 
employees· In their ini:livldufll capacities. 

3 Other terms of the fetleral settlement were that (1) Odyssey would dismiss lts federal 
lawsuit wl~hin two clays of the parties' signing of the stipulation; (2) no later than May 1, 2010, the 
D~partm!3nt '«ocil~ lhltlate rule-mal<fng under 9hl-'\pter 34.05 RCW to' consider whether to amend 
WAG 246-310-290;. apd allow Odyssey to partioipCJte In advising the Qepartment Qn amending the 
rule; (~) the Department would pay Odyssey $1 p,ooo as· consideration tor all of !~a claims, to 
res'olvEi the federal lawsuit without furtlier litigation expense. · 

4 The provision statecJ:. · · · 
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Nothing In this Agreement prohibits Odyssey from bringing a new laws~1lt against 
the State bf Washington, the Departm·ent of Health, or any of Its employees or . 
former employees, · re)atecj to the denial of a Certificate of Need application, 
lnp)udlng a denial by the Hes;~lth Law Judge ·of the KlhQ ·County Certificate of 
Need award~d under p~ragraph 2 of the proposed Se\tlement·and Stlpulatlbn In 
th!2l,Pendlhg adjl.ldloatlve proc(jledlng befor~ the Departme'nt of Healtry .. However, 
In such case, with. one ElXoeptlon, Oqy&sey' Is precluded from seeking da'mage$, 
costs, o1· attorneys' fees related fo any event'allegedly oqcurrlng prlo1· to t!;e datt? 
of signing 9f'this. S!$ttl!'·ment. This preoJuslon will not ·apply If the Certificate· of 
Ne~d Progr?m,. pursuant' to Paragraph 4 of the 8\taohed 'Stlpulatio·n and 
Set.tletl)ent, mal<es a cj~cls!on n~t to present .thEl Stipulation and Settlement to the 
HeEJith Law Judge'foT approval of tHe King County appllca'tion, and In subsequent 
litigatio.n, Oclys~ey proves that the decision was made In bad faith. ~9 showing of 
l1a0 ·f?ith is req\llred In qrder for Odyssey 'to see!< prospective Injunctive relief ,in 
E!hy' futu.re law.suit. . 
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Under the proppsed settlement In the acjjud!cptive proceeding, the parties 

proposed approval of OdY,ssey's CN applicatfon based on more recent data· 

showing ~hat need now ~xlsted for a new hospio.~ In King County (2908 

me~hodology).5 The Departme~t agreed to provide appropriate entities notice aDd 

an opportunity to comment qn the proposed settlement. The proposec;l settlement 

stated that the Department would then "(i) present the Stipulation to the Health 
.· ' ' 

Law ~udge for entry of ?n Order. approving the proposed settlement ~ncl g.rantlng 
' ' . 

th~ K.lng pounty application . , . , or (il) notl~y Odyssey of its declslo~ not to 

present the Stlpu)atlon ~~the Health Law Judge .... " Odyssey agre~d to 

withdraw its request for adjudicative p1·oceedtngs to appeal the denials for CNs . ' . . . ' 

for Pierce and Snohomlsll counties. 

On September 29, 200.9, the Depa.1i~ent issued a "Notice of Pos::>ible 

.$ettlen:ent and· ppportunlty to ~omment," announcing that the Department 1311d 

Odyssey· proposed a settlement that would approve of Odyssey's.2000 CN 

application for King County. The notice requested comment wltl1in 14 days. The 
. ' 

Department received c9mments from several competing providers, including 

E.vergre~n and the other appellants, opposing approval of a CN for Odyssey, The 

competitors .conteste~ th.e Pepartm~nt's u~e of the 2008 methodology, arguing 

that the Dep,~~ment could not ~se data obtained 15 months after its d~cision in . 

order to grant the 200~ appl,lcation. They oonte.nded that the Department properly 
. . ' 

~valuated Od~ssey's application in August 2007 using ~he same rnetf!odology 

.u.pheld. by this cou1i in the appeal of Odyssey's 2003 .CN application cind thC1t a 

: · . 
6 The .proposed settlement stated that since Odyssey's· King Cownty CN application had 

been denied, the D.epartment conducted In 2008 a survey of existing Klr\g· County providers 
b'aset;~· 911 services offered lh 2QQ7. Applying the need methodology 9ontalned In WAC 246-31 0· 
29o,· the data sl1owed a current need for two additional hospice agenole.s In King County. 
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deviation would require rulemaking. They also claimed thC~t the Department ~ailed 

to Include some approved hospice providers and artificially extended the forecast 

horizon applicable for the need methodology. Finally, they asserted that the . . . . 

Dep;::irtment failed to evaluate how Odyssey. satisfied the non-net?d criteria. . . . ',' 

Providence re.newed Its motion to intE?rvene, and Swedish and Franciscan 

also filed motions tq Intervene. The HLJ granted the motions, but only for the 

limited purpose. of submitting written evidence and legal argument on the 

pr.oposed settle.mE?nt. The. HLJ stated: 

The only Issue currently before the Presiding Officer is .wheth<:;r to 
accept the Proposed Settlenient. in the event it is offered b.y the· 
Progr?.m·. There . a're . no' issues r~garding discovery, ci·oss­
examlnat!on,· or other participation In the adjudicative. proceeding at 
this time. Limiting intervention .to the submission of comments and 
argument on the;; September 2009 Proposed Settlemerit Is 
appropriate at this time. The plain · la11guage of 'RCW 
70.38, 11.5(1 O)(c) requl~es nothing more. · 

On October ;30, 2009, the Department $Ubmitted Its proposed settlement 
' ' ' ' 

to the MLJ and recommended approval of Odyss~y's. CN application. The 

Department not~d that the need crlte~ion was the only contested issue In .the 

apprQval of ~dyssey's 2006 CN application and that the competitors did not 

contest the no1:~need criteria. It stated trat ~he application failed the three other 
. ' 

criteria ''only because Odyssey had npt demonstrated need" and that "the 
' ' . 

PrQgram. would have approved th~ application rad 9dyssey dem·onstratecl need." . ' ' . . ' ' 

The D~parttnent the.n analyz~d why the ~eed criterion w~s .met ~ased on the 

2008 metnodology .. Th~ competitors filed responses opposing the pi'Qposed 

s~ttleme.nt, arguin~ that. It contravened eN· laws and departmental poHcy. 
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The. HL~ approved the proposed settlement and the Departmen~'s 

pr~posed or.der to grant O.dyss·ey's CN applic.ation for l<.lnQ County, issuing a firial 

order .~·n December 8, 2009. The HLJ found: 

For reasons stated by the ·Program in Its evaluation and settlement 
proposal:. ·. · · · · 

(a) Ody9sey's . hospice application for King Gounty meets the 
req·uJrerhents of WAC 24R3-310-210, 246-310-:220, 246•310-230, 

. a·nct 246-31 0-240; and· · 

(b) In the exercise of discretion, the Progmm'.~ 2008 WAC 246-31 o:. 
2~0 methodology· - $hovying "need" ·for ail additional hospice 
ag~ncy In King County ln 2,009- may be use.d in deo!di.ng that need 
exists for Odyssey'9 p·roposed hospice in King County; ... 

. ' '' ' 

The· HLJ he.ld: (1) there ·was proper notice and opportunity to comment on the 
• • • •• 0 

proposed settlement and the proposed ~ettlement was properly presented to the 
,·. . ' ' . ' .. 

HLJ i· (2) Odyssey's hospice application met all four: criteria for the lssLiance of a . . ' ' ., . 

. CN under RCW 70.38.11.5(2) and WAC 246~310~210 through ~240; (3) the 

Department, in an "exE;lrclse of discretion," could use the 2008 methodology to 

decide "that need exi~ts for Odyssey's proposed hospice in. King County"; and (4) 

Odyssey's l'\3qUests for adjudicative proceedings to challenge the denials for CNs 
' ' . . 

in Pierce and $nohomish counties would be voJuntarily dismissed. kL. The HLJ . ' . . ' ' 

ordered .th.at "[wjlth the ~tated conditions. in the proposed settlement," Odys9ey's 

CN application for q hospice agency In King County. was approved. 
. . ' . 

The o9mpetltors file(:! a petition for review of th'e HLJ's 'final or.der in 

superior co,urt on January 7, 2010. On January 13, the Department issued a 'eN 
. ' 

' . 
to .Odys$ey. On October 29, the superior court reversed the HLJ's. fih<?-1 order, 

.. ' 

entering findings of fact. and the following conclusions of .law: . 
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1. RCVV .'70 .38.115(1 0)( o) authorizes the Department to settle with 
a·n. app,licant 'prjor to the conclusion Qf. the adjudicative· proceeding. 
However; It Is c!ear that thEi intent of tbe Legislature in enactin·g this. 
provision Wf!.$ not to .~llow a "settrement" to oircljmvent esta[?lished 
eval.uatlon proqedure.s o1· to modify a decision of the Departinen,t 
wit~out an adjudic'atlve h~arlng, especially lfthe prim<:;lry settlement 
arose from an entil·ely separate lawsuit ·al)d 'proceeding. ·, 

2. The Department's decision to settle the Federal,. L~;~wsuit by 
g(ahting Oqyssey a CN in King County under the. g1,1ise of "sp·eoial 
clrounistanoe" arid based upon· Its 2009 mE?thodology long after the 
rec6rd' was' eloped qn 'a . 2006' ·application, was arbitrary and ' 
caprioi9U~. 

3. T,[1e Health Law Judg~'s subs.equent summary adoption of the 
s(3ttlement agreement without an adjudication or finding that 
Odyssey had actually n1et· all four of the CN criteria was s\milt;\.rly 
arJ?i~l'qrY and caprlqlous and tlll)s, error as a rnatter of' law. · 

4. The request on judicial· review to reverse the Final Order 
Approving. Settl~ment and Gr~ntlng Oqys$ey's King County 
Hospice 'Appllc~tlon, dated Deoernber 8, 201 o (the "Final Order") 
should 'be: granted. 

5. The Department's issuance of Cert.ificate of Need iffi 4'16 to 
. Ody~sey for establishing a hospice .agency in· King C.'ounty based 

up<;>n ·the Final Order and the D(:lpartment's settlement s~ould be 
revoked. ' 

6. The matter should be. remanded to th,e Department's Health Law 
Judge for f1 c)etermlnatlon, ba~e9 on the applicable law and the 
relev;:J.nt evidence available· at the time the record was open, 
whether. or not Odyssey:s CN appli9atlon satisfied all of 'the 
appHoable criteria for approval of Its 2006 application. . . 

Odyssey appeals, ass~gnlng en~or to all of the superior court's conclusions ?flaw. 

The Departmen\ submits briefing to defend its final ordE?r.6 
· 

. . 
6 T,he Department does not agree with all of Odyssey's arguments, but agrees that the 

superior court 13rred In overturning the approval of O~yssey's Ejpp\lcatlon fo,r a CN. ·· · 
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In reyiewing the HLJ's. fin? I ord\3r, we "sit In the same position .as the 

s~1per!or .court, applying [Washington's Adrr~lnlstrative Pro9edure Act] to the 
' ' ' 

record befQre the agency." DaVita, Inc, v, Wash. State Dep't of Health, 137 Wn. 
' . ' . ' ' ·. . ' . 

App, 174, 180, 151 P.3d 1095 (2007) (citing. Towle v. D.ep't of Fish and Wildlife, 
' ' 

94 Wn. f\pp, 196,203, 97P.~d 591 (1999)). The standard.ofr~viewfor CN cases 
' . ' 

specificl'llly is stated as follows: . ' . . .· 

1, We review the entire ·administrative record. ' . . ' . 

2. The. agency decision is presumed correct and the challengE?r 
bears the burden of pro9f. 

~· We do not retry factual issues and accept the administrative 
findings unless we deterniit:te thfim to. be clearly erroneous, that is, 
the entire record leaves us with a definite and firm coliviotlon that a 
mistake has been made. \mport.ant her.e is' the corollary principle 
that the exlst~noe of credible evidence contrary to ~he agency's 
findings is not sufficient in itself to label those findings clearly . 
erroneous, · 

4, T)le error of law· st~ndard permits this court to su9stitute its 
lnterpretati'on c;>f the law for· that of the age_ncy, but we a·ccord 

7 The Depaliment proposed to settle the adjudicative prqoeedlng with Odyssey pursuant 
. to f!.OW 70.'$~. ·115(1 ~)(c), 'flhloh provides: 

' ' ' 

If tbe departtl)ent desires to settle with thEl appllc1;1nt prior to the oonoluslon of 
the adju~llc.at!ve p'rocee'dlng, the department sl1all so Inform the healtl1 carE) 
facility or h~alth maintenance organization and afford them an oppoliunlty to 
comme·nt, rn· advance, on th~;? pi'Oposed settlement, · · 
' ' ' 

The statute does not expressly require a proposed settlen1E)nt to be approved by an .HLJ. 
Nonethele~s. the Depaliment s.oug ht the HLJ's aP,proval of the settleme,nt 13greement, Nor does 
the stE~tute expressly require tne HLJ t9 make. findings that a p~·op,o~ed set~lement agreement 
resulting In the Issuance of a CN Is In compliance W\th' ROW 7.0 .. 38. 115(2) and WAC 246-3'10-2.1 0 
{hrou'gh .240, Nohetheless, the 'Department reqUei;>tetl tne·HLJ to mal«? flndlng.s that th~ lss0anoe 
oftl1e CN WEJS cqnsls'tent with the statutory vrltecla Ei~d thqt, the Oepartmen,t'.s·use of the 2.008 
m~thodol9gy was proper, w0'1ch tl~e HLJ 01d. lhEl HLJ .also ~onduoteq a he2lr.lng p'rlo'r to .i\s . 
d~ter.m1natro·n II) .approve the propqsed settlement, although RGW 70.~8. 115(1 0) dQes not 
expressly requfr~ such a· hearing. Oh appeal, neither party addresses th:~.se proc~daial.l.ss.ues or 
assigns erro·r t.o them: We 'therefore limit our ·rev lew tq the H L~'s final 'prd~l· ·and the narrow · 
qqestions of whether tlie HLJ's fa~tual findings are .clearly errqHe,ous, whether the H~J oommlttE)d 
an err.or of law, and whethEll' approval of the settlement' agreement was arbitrary and oaprlc,lou~. 

' ' ' 
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substantial deference to the agency's interpretation, particulal'ly in 
regard to the ·law Involving the agency's special knowledge e,nd 
expe~se. · ·· 

5. To find an agency's decis\~n to beJ:J.rbltraty and capricious Wf? 
must oonclvde that the decision Is the result of willful and 
unreasoning disregard of the facts and circumstances. 

Unlv. of Wash. Med. Ctr. v. Dep't of Health, 164 Wn.2d 95, 102-03, 187 P.3d 243 
•' ' . . . 

(2008) (UWMC) (intern"'! citations orn\tted). Thus, the challenger has the burden . . ' 

of showing the department misunderstood or violated the ·law, or made decisions 

without substa)ltial evidence. We do not reyveigh the evidence. !ili 

The scope of review l.lllderthe 8,rbitrary and capricious standt:J.rd "(s· very . . . 

·narrow," "highly deferential'' to the agency and the party challenging an agency 

decision carrif?s ".a heavy burden." Alpha KapQa Lambda Fraternity v .. Wash. St. 

Univ., 152 W~. App. 401, 41~-22, 216 P:3d 451 (2009) (citing Pierce County 

:Sheriff v. C.lvll Serv. Cot'ilm'n, 98 Wn.2d 690, 695, 658 P.2d 648 (1983)). .. . ' 

"[W}here there Is room for two opini.ons, an action taken after due consideration 

Is not arbitrary and capriQious even though a reviewing court m~y believe it to be 

erroneous." Wash. !tide~. T~l. Ass'n v. Wash. Uti!s. & Transp. Comm'n, .148 

vyn.2d 887, 904, 64 P.3d 60'? (2003). 

Evergreen contends the HLJ's fl~al order· was arbltra0:' and capricious 

because: (1) In approving Odyssey's 2006 CN application, the Department reljed 
' . . 

on evidence not available until long after the application was made; (2.) . ' . 

noi:yvithstanding the u:;>e of the 2008 methodology, the Departl!lent did n?t 

conduct any analysis of the three non-need criteria for a CN application; and (3) 
. . 
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rotw!thstandipg the use of the 2008 methodology, t.he need ,criterion wa.s not 

met,~ We con\3!der these argume.~ts in turn. 

Considering 2008 methodology 

Ev~rgreen contends that, !~ appmvlng Odyssey'~ QN application, the 

Department lmpermi~sibly relied on the ~008 methodology, evidence t\:l.at was 

not avallabl.e until two ye~r$ after the original application was mad~ and more 

th.an a year after the record closed. Evergreen claims this violated the 
' ' 

Oepa~tment's genen;jl policy-as explained in a memorandum from the 

Departmt;Jnt's secretary and in t.he Department's answer in the federal lawsuit-~ 

and case lawt clt!,ng UWMC.9 It also argues that considering new data \s contrary . . ' . 

to the legislative goal, stated in RCW 70.38.015(2), of overseeing the 
' . 

deve\opm~nt of health. and medical resources In a planned, orderly fashion 

·because providers would be unable to ~ely on the Department to apply CN rules 

in a planned, orderly fashion. 

Odyssey argues that pro,hlbltlng consideration of th.e new evlden.ce would 
' ' 

thwart the Department'~ broad authority to settle under RCW 70 .. 38. 115(1 O)(c); 

Improperly limit,!:m HLJs' discretion to consider new evidence under UWMC;· 

8 I(Vhlla one of the bases of the superior court's reversal of the HLJ's 'order was that 
Evergreen was not accorded a full adjuc\lcatory procel;ldlrg, Evergreen does not rely 011 this basis 
on appeal. Evergreen asserts In a foo1note tliat, although the court ne~d no~ reaol1 the 
oo~stltutlonal Issue,, the Department vlolat~d procedural due prpoess. by fallillg to solicit 
oornm~nts In .advance of the feder13.l settlement and depriving Evergreen of Its right fo challenge 
the deGI~Ion In an adjudicative ·p1:oceedlng. We do' not consider thl~ de minimis briefing to 
cons\ltut~ 8 due proc~SE? challenge, . . . 

· · 
9 ·In a October 22; 2007 memorandum l?sue.d by Department of Health Secretary Mary 

Seleoky t9 HLJ Laura Fanls, SeleoRy.wrote that :'[allowing) evidence to be submitted , .. that did 
no.t e::clst .at th'e time the program made It~ decision .. , Is contr'ary to the department's long 
praollc'e ·of· not.allowlng new evidence to cpme Into the reqord at the adjudicatiVE) proceedlllg:" 
Selecl<y ·wrote tha't '"evlde·nce that did not exist and was not part of the r<?cord at the time 'the 
Gertlflcate of Need Prog'n:nn made Its decision should not be admlt\ed inlo th.e adjudicative 
proceeding." In the Department's answer to the federal lawsuit, the De~artme'nt staled that the 
20:0~ rf1elhoaology could not be used as a basis for gn;mtlng Odyssey'.s 2006 application. 
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allow .use of the Department'? prior, Incorrect projections of need; and prec!ude 

Odyssey from presenting evlden.ce showlng.lts need proj~ctionq; were aocur~te. 

Ody,ssey ~rg!Jes that neither the_·secretary's memorandum nor the Department's 

den.ials of !~ability !n an answer to the complaint ha\(e ·~he fome of law to. overrule. 

UWMC .. 

We ?Qnolude that the HLJ.'s order approving the settlement w~s n0~ . 

!;11-bitrary and capricious on the ground that th~ DepE;~rtment agree~ to consider . . ' 

the. ~008 m~thodology. The critical fact is that the Department oon.s!derE?.d this 
' 0 o I 

new evidence in the context of a settlement10 Evergreen cites no ~uthorlty 

precluding the Department, in a situation yvhere i\ ~esires to settle a. case, from 

dev,iating fro.m its general policy In adjudicative proceedings of not considering . . 
eviden.ce availabi~ after the review period. Furthermore, chapter 70.38 RCW, as . . . . 

we have ·noted, Imposes no substant!ve· or evidentiary limitati~ns on settlements. 

Finally, the Department descriqed, in its notice ofpossibie settlement, the 
' I I 0 I I 0 I 

"spe?ial c[rcu~stances" that existed for considering the new evidence: 

In 2008, th~ Progr€lrn conducted Its survey of existing King Qounty 
providers for 2007 use pata, App[y!ng the hbsp.ice need 
methodology to this data showed a current need for two acjditlonal 
hospice agencies. Que to a speci?l· circum·st.ance, the Program· will 
consider· .this new data in deGiding whether to appi'O.ve the 
Odyssey's King County appllcat!o'n. "rhe special clrcwms~ance Is 
that this new· need data was not available to Odyssey by the 
deadllne .. for· applications In 200~ . .VVlien tl1e Department" adopted 
the hospice nee<;! method, it had inten9ed that current need data 
woulc;l be available to prospectlv~ appl.lo<?.nts· prior to 'the applicatior 

. io We n9te that while UWM.Q describes the "conslderaple discretion" of ~LJs to 
"determine the scope of admissible evidence," lncludln.g evlden9e that comes lntQ exlstenQe after 
the :c!ose of the' public comment perldd, UWMC, 16"4 \(Vn,2d at 104, that case Is not p.recisely on 
point he1·e bepause. the HLJ ifl this case did not make tile deol~lon to admit o1· exclude I'JVi(:iE?nce In 
the· adJ\-ldlcative pi·!)oeedlng, It was the Department that agre(?d, during settlement, to consider the 
new evidence In detei·niinil'lg whether th.e CN c1·iterla Were met.' · · 

' . ' . .. ' . 
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d.eadlii1e to provide. th~m with guidance .on whethe1· to submit an 
application.· ' '' ' ' ' ' ' 

Giy~n this expianatiGn and the circumstances under which the new evldenqe was: 

considered, Evergr<?en does not meet its burden of over'6oming the p.resU.mption 
. . 

that the HL~'s approval of the settlement was correct. . ' 

Evergreen. next co!ltends t.hat, notwlthstand!n.g the use of th·e 2008 

mE;ithodology, the Pepartm<?nt dl'c:l not conduct a.ny. analysis of the three non~need 

crlterl~ .and the record does not support the HLJ's findings fh~t those cr'1teria 

were met. It contends the Depa1iment did not address the concerns it had about . . . . . ' 

t~\3Se.criteria when it reje.cted Odyssey's applications in 2007 and, to th\3 extent it . . . . . 
. ' 

~rticulat~d certejln requlre.ments in 2007, did not explain how they had since been 

met or f.lO longer needed ~o be met. 

Odyssey contends the HU found th<;lt its application met all four CN 

crit~1'la. It contends that the Deipartlllent's lnit!aJ evalu~tion states that the non~ 
. . ' ' 

need criteria w~re not ?atisfied solely because the need criterion had not been . . : ' ' 

satisfied. The Departmer)t agree·s with Odyssey. 

We conclude the record S\Jpports OQypsey's (and the Department's) 

contentlon·that th~ three non-need criteria were initially found to be un111et in 

2007 becau~e the need criterion was not lllE?t. Though th~ Department Wf-\S 

r~quired tq l')lpke findings regarding Ocjyssey's CN apP,Ilqat.lon, there is.no 
. ' 

appq.rent reqqirement f~r how detailed the findings must be. WAC 2~~-$1 0~490 

stat~s, ~'Tiw findl.ngs of the department's review of a certificate of need 

app.llc~tion ·Shall be [:!tated in writing and includ.e the basis for the decision of t~e · 
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s~oretary's designee as to whether a certiflcat~ of need Is to be isswed or denied 

for the propos~d project." Here, th~ HLJ found In his fin~l order: "For reasons 

stated by the [QN] Progr13m 'in !ts eveluatlon and s~ttlement proposal ... 
j '; • 

Ody.ssey's hospl'ce application for K.il')g County meets t.he reqLiirement? dWAC 

246-3107210, 246-310-220, 246~310-230, and 246-31 0·240." The citc;;d WAC 

provisions contain the four CN criteria. In its settlement pr?posal, the Department 

stated: 

"Needl' is the only contested issue in the apprqva:l of the King 
County appfication. 

The Progr~m fa!le.d Odyssey's King County applrcatlon on the need 
criterion. The Program alf?o f(:liled the application on financial 
f(3a8ipiliW, str~ctun~ and. process of care, and cost' conta,lnmE?nt, but 
.Q1JJy because Odyssey· had not demonstrated n'eed. In otherword.s, 
the Program would have approved the 'application had Od.yssey 
Qemonstrate~ ne~d. . . . 

lnterven.ors maintain Odyssey cannot demonstrate need. They do 
[\ot conte9t that Odyssey's application fails any of the three non­
n~ed cr.iterla.11 · · · 

The p~partment's written evaluation lnit!ally denying the .eN In August 

20q7 suppOrt$ the foregoing statement. In its eval.ut:~tlon, the Department first 

expiS;ined why, the n.ee<;l criterion v:a.s not met. It then addresseq the financial 

feas_ibility Qriterlon, with Its thr.ee sub~criterla: (1) the immedlatSl and long-range 

cap it~ I and operating qosts of the project can be met; (2) the costs o.f the. project, 

including any constr'uction costs, will probCJbly not result In an unreasonable 
. '. ' 

lmpaqt on the qosts and ~harg.es for health services, (3)'.and the project o,~n be 
. . 

appropriately financed. The evaluation found tht;1t the first and secqnd of these . . 

""" 11.The Depa'rtment'~· evaluatlo11 and settle111ent proposal did not al!alyze w~y tj1e non­
need crlte.rla were \TlEit; rather, it focused Ol'\ the need criterion. · . 
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sub-criteria were not met. The first was not met, the evaluation explained, 

because: 

[l]n the need section of this evaluation the departm~nt concluded 
that ·need for im additronal Medicare certified hospice agency has 
not ·been demonstrated. As a result, 12 the department concludes 
that Odyssey's projeqted numb~r of patient days is not reliable ~nd 
the qepartlnetit oe,nnot conclude that suffi~ient r~venue would be 
~en.erated 'tQ meet the expen·ses o.f the p'ropbsed pr?Ject. 

. ' ' . 
As for the SE?.COI!d sub~oriterion, the f)Valuatlon explained: 

The department concludes that, while the. Initial capital expenditure 
of $45,000 proposed to establish this age.noy may be small, the 
applicant hCIS not been· able to shoW need· for ~ddltional hospice 
~ervices in King County except through significant modification of 
the ·~ep·artment's need projection methodolpgy. ·Absent'. suffiCient 
unrnet need to 'support a new hospice agencv. the department 
C'onclud·es that ?llY capital. or· operating expendltur'es incLined 
P,ursuln'g this project would b13 an unnece.SSC\IY. d'upiicatlon Qf those 
made by existing ·prpv!ders and may result in an Increase in the 
COGtS and c.rarges.for health services in the county. . . 

N~xt, regarding the ·~structure a~d process (quality) of care" criterion, the 

Dep~rtrnent's 2007 evalu~tlon concluded that o~!y the fol!~wlng sub~criterion, out 

of five, was not met: "The proposed project will promote continuity in the . .. . . 
' . 

provision of health care, not re~ult In an unyvarranted fragmentation of services, 
. ,' ' 

and have an appropriate relationship to the service area's e><istlng health carE? 
. . 

systf.')m." The evaluation explained: 

Appendix 

Ody.ssey asserts that th~re is need for additional M~dicare certified 
hos'plce agencies lt'i King County. However, in the need section of 
t~is ·. evaluatlo·r, ~he deparfhlent oon~l'ud.ed. that ·the .existing_ 
Qroviders are·both·ava\lable ahd accessible to adequate!~ proVIde 
currellt· and future hospice need in the co.Lmty· through 201 'I. 
Additiqnally,· 'a nul)'loer of thE? existing P'r?viclers lndi9ated ·th!'lt thf:'lY 
have c~paclty to serve the· patients within the .ser\ilce area withpwt 
adding StC\ff. . . 

12 Etrlphases. In the Departtnent's evalu~tion ar\') ours. 
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Therefore, the department concludes that approval of this project 
. has the p·otenti~l of fragmentation of Medicare certified hospice 
servl.c.e.s within the service area, and th!~ suj)-crjterion is not rrrt:Jt 

Finally, with respect t9 the cost containment criterion, the 200'7 evaluation 

concluded: 

The department concurs with the applicant's assertion that there 
has been no information available that yvould indicate any of the 
current hosplcea area available fqr acquisition. Further, approval·of 
this· project would allow an addition·al' Medicar!3 certified· h9sp!ce 
agency in 'King. County: However, as previoUsly concluded In this 
evaluatlo'n, no need has'been demon~trated for addltlohal services .. 

' . ' ·. ' ' 

On the basis of the information provi\led within this application, the 
department concludes that adding another 'hospice. age'ncy. is rl9t 
the be~t available alternative for i<ing ·county. Tills. sub-criterion is· 
not met.' 

Evergreen does nqt shovy that the HLJ's approva! of the sett.lem~n.t was 

arbitrary and 9apr!clous given that the record supports the Departm~nt's 

stat~ment to tile 1:-lLJ t11at had the need crlteri~n been met In the initial evaluation, 

the other criteria would have been met as well. 

Need criterion 

Finally, Evergreen argues that, notwithstanding the consideration of the 
. ' ' ' ' 

2008 methqdology, the Department's anE)lysis of the need criterion was 

Incomplete and faultyY Ody~sey and the Department disagree, clalmln.g that 

9dyssey'.s application satisfied the need criteria urderWAC 246-310-210 and 

13 Speolfloally, It contends that (1) the Department did not Include. all ho~ploEiJ providers In 
evaluating ourrerit hospice capacity (by· not Including Kline G.allaqd)i .. (2) the Department arbltrarlly 
extendetl the planning horizon by two years (It contends tre planhlng horizon for 2009 should be 
2099-201'1, and If Kl!tle Galland Is Included, the need for one more hospice agency disappears); 
and (?) the Department's' 2,0'o8 methodology demonstrates no ~Eled In King County during the 
2007··200~ planning horizon. · · · · 
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24(3-21 0-290.14 

Regarding whether the need criterion waf> o1· was not met, we note that we 
' . 

do not.~et:Y' ·fact~~ I issues but. Instead accept administrative findings "unless we 

deter.mlne them to be clearly erroneous, tl:1at i~, the entire record leaves L!S with a 

definit.e and firm conviction that a mistake has ·beet:' mac!e." UWMC, 164 Wn.~d 
' ' ' 

at,1 02~0$. The record rE?flects that the Department submitted to the HLJ an 

extE?nslve analysi~. as to why the need criterion was rnet based on more re.cent 

data. Evergreen pres~nted arguments as to why the criterion was not met to both . ' ' ' ' . . ' . . . 

the [)epa1iment and· the HLJ. Eyergreen repeats those'argument~ on appeal bl.lt 
. . . 

falls· to mE?et it~ burden of showing that the Department's finding of need fo1· an 

additional hospice agency was clearly errc:meous ?r that the HLJ acted arpitr21rily 

and capri?iously in finding that the need criterion had been 'met where the 

Departmenf~ analysis showecj tha~ It Wr;3.S. 

We conclude that the HLJ'.s final order approving the settlement between . . . 

the Qepartment and Odys~ey '!Vas not arbitrary and caprl9lous for the reasons 

· .. 14 Odys~ey specifically argues that under RCW 70.38, 1.11 (9)(b), Kline G'alland's patient 
census could only be qounted when calculating need for hospice CN appllcE\tlons SLJbmitted after 
October 2009; therefqre, Its future oen&us was properly (:1Xclud'!3d for Cdyssey's 2006 application. 
Od~ssey responds to·Ev€1rgre.en's cqntentlon that thE) Department.arbltrarlly oon'sl0ered th~ 
comSoted December 2b08 oalculatron rather than prlor'calcu.lations by arguing that the HLJ had 
Cllscre!lcin tp consl9er <;~ny of the Departme'nt'$ .various need calculations.. · 
. . · the PEJpartment also responds to ~vergreen's specific arguments. It contends that, 

based 9n·the record, Kline Galland Is only a proposed King County' hospice that may ~me day 
bec6m·e a· hospice exe(np't f1·on1. CN rf;lvlew undetRCW 70.38.111 (~).The· Dep~lliment p,oli'lt~ out 
that the QN program Rresented· three reasons for not oountln\;l Kline Galland In the ~djudlcatlve 
pr96~edlt1Q. It also disputes ~vergreen's qontention that Odyssey ca1~not show need within the 
thl·~e-year plannli~g h9rlzon. It points out the HLJ approved th~ settiQrYjent In 2009; mai<Jng 20.1~ 
the ef;1rllest possible' third year of operation. 'For 20~ 2, It contends, the in?thodology showed an 
Ulll~et need of 84 ADC and therefor~ Indicated EJ need for an9ther hospice In l<ing Co.unty, lh.e 
Oepartm~?nt not?s that. during the stCJY of th? f:ld]uc;llcat\ve proceeding, It performed an·updatep 
zo.os· IYl.ethodology.that us~d new 20,07 hospice-use data from existing prov.lders, The 4008 
melhqqolog'y fol!nd, beginning In 2.009, a projected un.met need of 37 1'ai.rerC)ge dajly census" 
(mealilnfj tl!e t;~verage nqmber of pe1'sons actually receiving care by an agency on ot~e day) In 
l<i'ng Cqunty. Bec.ause the nwmberwas over 35, neep existed for' one addltioMI hqsplc'e In l<ing 
Coun\'y. . · · · · 
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asserte~ by Evergreen, and therefore reverse the trial court and remand for 

·further proceedings. 

~evers.ecf and remanded. 

WE CONCUR: 
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