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PETITIONER
PETITIONERS RESPONSE TO
V. RESPONDANTS BRIEF
RESPONDANT, 3
I Advian Conrveras—1R eb Q“Q;C , Petitioner pro se, do hereby enter this

document as an answer and /or response to the Brief submitted by the respondent on

+ / a_/ \ , in connection to the above listed legal action.
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\ Asa\GNMENTS OF EWROW

A Assignmemre of Evtor

1. My. Contrevas' clow concerning the exclusion af
hie veraned co-coumse\ Yhrough direck arbikrary

action by the Xvial courd 1o a divect \’\*\'“\ao\'\"\ov\

on Yo Merits,

2. PeXitioners claim he nov raises concerning Yhe.
said exclusion has notr been previovsly \\emro\ and.
determined on rhe merits as briefed here.

3. The zealovs wierests of Vustice requites o
reexamination of issve B of Tetitioners Opevivg

prief, concerning the tolure of We remaining rrial

counsel Yo adeguately metruck the Jury.

B.  lesues Pertaning Yo the hasigiments of Ervor
1. Procedural fechnical bars +o \Whit review is not &

50 \imred a6 Yo prevewt the consideration and

Fhue Teexaminatrion of seriovs and porential valid

claims. (k&b‘\gv\W\eY\\"s of Evrol 3)



a. TPetitioner's grovnde are indeed differewt and stand
————————— —— upon-dif Perent-Merits Which fequire-direch \ikga-——— -
tion based ugon those mexiks. (Assignmente of
Evror 1, A, and 3)
2. The ends of Yustice would best be served by
reaching the merits of Pehitioners TAY.
(hesignments of Evvor 3)
y. Did Vetitioners appellate couneel render inetfect-
e aesistance to TeXikioner. T (l\e@'\gv\meV\'\'é of .
Evvor 1ond A)
6. Twe Court should Wave veasonable dovbYs conce-
riing WheAher Hhe grounds Petitiover raloes are
dibtevent of Yhe same and thus shovld be
‘ resoled. in Pavor of +he agplicant. (hesigaments of

Evcor 1, &, and 3 )



A. PETITIONER'S RESPONSE TO RESPONDANT'S BRIEF

1. ARGUMENT.

.  Collareral relief has been Yestricted by
imposing technical procedural bars Yo \Ywik
review, by not 6o \mited as Yo prevent the
consideration of both seriove and potentially.
valid claims., |

Washingnton Courte +ranslate the rulee of "similar

relief ae rela¥ing Yo the geovnde advanced in

previovs review of claims rather than +he Xyge of

relief sought. Wn ve Haverty, \0\ Wn.ad 449, 50~ 03, 63)

P.2d 225 (1484).

Applying +he analysis used in Wole<Xy requives

"~ +hat the Court dedermine whether PetiYioner's 24X OIS

for relie? have been heard and deter m'me,o\\\ ma previ-
ovs petition and it Petioner “© abusing thie PRY process.
Tn Wi direch review, deSendants chief argument was
abuse. of discretion by the +rial covrt based on a dewed .
motion. \ poorly arbiculated +rial discretion error com-
pared to We PRP isave of diveck Federal Conetituional
defect. Perivoner @ SNy and cesecxoX\y believes |

thot twe grounds argued on divech appeal ditfer signme-



icantly, i§ enricely, Yo Yhose grounds wrguecl in his PRP,

- -~ —as Wellas suoh-grommds have oY, W and of YhemselWes,

beeh ‘we,v‘\oa\y "Veard and derermined. ed, Fhat evvor
(+he arrorney etclusion 16o0e) differs sobetantially on
Petritioners PR? when compered to a meve trial couvrd.

- discretion eftor as tp +that of a Jditect oon&;\-‘\\—uﬁom\
struckural defeck, which i¢ proven would fegyive relie®
withott +he showing of pre;)Ué’\oe.

The issves are The tvial court abused ive
diecretion, ond denied Contvevas \We C,OV\6+\-\*\)~\';\9V\0\\ ights Yo
a Pair drial and effective aesietance of counee), when it
denied Contreras motrion For a mistrial D T c\'\fexf\:. hnd,

“The ‘rial coort demed Tetitioner We 6™ Amend. V.8, Con-
stirotional vight when it Yool diveck arbitrary o@\*\ov\ eXe-
foding W8 co~counee) arorney while w teial Witk no explanakion
given for ite QC"\"\OY\‘“ 67&0‘\9‘\0@\N argved on Wis PRY.
Thue, in fegards +o this 1% \ssve presented on We
~ +imely ©led PRP, petitioner contends +hese & grounde .
ofe entirely & aox substantially dif Perent concerning

+he issves N fhem.

Respondant Would have +wio Court believe thot the



isoues are the same and Further medtion thal F've failed Yo

— - Cidentify Sy Fheinterest of Yuetice would reguire
relitigation of the oame iosves. As already mentioned the
jesves differ entirely.

Petitioner may not renew an issve that Woe taieed.
and redected on direct appeal unless +M£ intevrest of Justice
require ve~eXaminatrion of the wove. \a ve Ko dot, 105
wn.ad 693, 105, #\+ P.ad ¥65 (14%6).

However, “An iesve i@ considered Taised and Tede~
cred on direct appeal it +he same ground preeentred
inthe petition vas derermined adversely *o +he petit-
ioner on appeal and i Fhat prior dedermination wae on
the mexite. o e ’(m\\o{, at 693, 697F.

Further, in Koot Yhe Sugreme courk of Wk, held
“We Wold the mere fack daat anlesve wae raised on appeal
does not avtomatically bar review on PRP. Rather, a covyt
should diemiss only iF +he prior agpeal Wos denied on ‘he
same ground and the ende of dustice would not be served
by Ceaching the Merits of the evbsequent ieste.” Ta<e

<o\\ox, at (9%,

By gvoxmd\\ ve Mean a dietinct legal basie For granting



review. o, ehould dovbte arive i a particular cose ob Xo
“whether 2 particvlar grovnde are different o< the eame,
Yhey ehould be reeolved in Favor of the agplicant. Tn
 addivion Yhe prior denial muet Wave rested on an
addudicotion of the same we<Xo of the gcovad prese-
nred n Yhe 603756‘6[,_06“'\' application. o< NaNo<, 106
wi.adl béa, at 639. |

Although N\ <e NawetXy ditters on the Facts of Yve
cases, Vetirioner believes NodetXxy offers relevant .
lega) Jonguage pertinent and pertaining Yo Fwe case.
Adopting +he "simlar relief" and 'heard and c\e+efm‘\neo\‘\
longuage a6 veed in Nae<Xy would bettrer enable +his
Court +o diexinguieh it I am wdeed abusing +he wWrik
process i concerns o my groond raised vegarding +he
exclusion of wy cousel, 06 opposed +o the " esve
language vsed in o <o V-0, 123 Wn.ad &46,305, 263
P.ad 335 (1994),, in Which reepondent relies oﬁ.

Not Yo mention +hat Respondente vse of Mocd on
p-g- a3 of o briet 18 non-existent on the case

itoelf. W other viords, L ocd 8 ot 324 doeeo not exist



Alrough the opimion \a <& Node<Xy, does not define +he
Tlegal Yerm "ends of Justice ~+he WA, Supreme.
Court fotes with approval Yhe Courts discuasion of
the +erm in \n <& oot .

Even if the same ground Was reldected on the
merits on a prior application, it is open Yo
the applicant *o ehov that the ende of
Justice would be served by permiting the

redetermination of the gf‘om\d. Some Justification
For having failed Yo taise a crucial pont or
argument in the prior applicatrion. TF purely
legal wuestions are inolwed, the applicant may
be entitled to a vew hearing. \« < <oNov, ot 628.

WA. State, also,has relied heavily on the U.8.
Supreme Courts decision in V.6, v. Sanders, 372 U.6. 1,
10 LEA ad M8, 85 5.t 1068 (1963)., Por s definition
of "similar ve\'\e.\l\\ as v did n re decision of \a <er N\~
vy . Bee NoeeXy ot BOA.

The U.&. Supreme Court decided in Donded, Yhat
undex their language of law here are only & imitred
mstances W vhch so called, svcceesive reritions could
be diemissed’. (1) where +he prior Wad been denied on

| Havomw\ﬁ previovsly heard and Ae'\“e‘?m'me«ci\\; or ()"

+here hos been on abuse of Yhe Wri¥ or motion Ve,me,Ay ‘\\



NodedXy, af 508 (guoting U.6. v. Sanders, ot 16, 1F). Ths,

"~ For an esve +o have been previovsly heard ond deferwived,

i+ Mt be Found ¥hatr. (D) The vowe ground presented
i the suboeguent application was dekrermined adversely Yo
the applicant on Yhe prior agplication, (A) ‘he riov derer—
mination was on the merite, and (3)¥he ends of Justice
woold not be served by reaching Yhe merits of the oubse-
quent application. bonde s, 3%3 Vo. at 15.

Reoyondent faile Yo ackmowledge these defenitions
but Petitioner will hope that X@ Court rulee on hio peti-
+ion based on +he aforementioned ei-qndcxrtle, wm (‘e,gar&e +o
Respondents angument that Tetitioner ia raising the .
Game ”@f‘ouv\dﬁ\?

Res pondent aleo argues Thar = wave Failed +o
swow Why the intereet of Juetice Yeguire relitigation
of the same underlying \ssves.

Petitioner will respecttully concede that iesve 4 &
i6 mabﬂ\-\a\\y the same underlying issue, however, Petitioner
believeo that iesve # 1 e not, Further, becavse V\;ép—
ondent has initiated +he argiment ae Yo why the inte~

re.st of Justice req‘\)'\fe,ﬁ_\“ea\'\'\"\go:\’m“ of *\Zwe 48k \8s\e, .



Thn Yhot regard, geo\d thie Cour decide thot,
—or ¥reor rhat 1e6ve os Yhe sae, Petritioner will conrend —— —— — -
ot he has wdheed shown why Fhe interest of Jvstice
Va@‘\r@e celWrigatrion of +hat iesve on his Opening Briek
relying upon U.8. v. Lavra, 60F F.ad 5 (3rd cir, \43q),
(APPENDIX~ N).
based on Yhat coee,Petitioner has shown, that Yhe
interest of Justice Ceguite that aid issle SnoN\L not
only be relibigated but a direct litigation of hat lesve
16 fequired as this &Yate has not previovely nor direcly
BB discussed such a claim. And, ae already mentioned, W
i;f: WX the same issue or ground Yaised, in thatl on Ws.
direct appeal the fundamental underlying principle iesve .
argued was ¥hat of a mere tridl courk discretional exvor
and not of *re Magnrude of a direck s¥ructural defeck in
W which Peritioner was criticaly denied Ws Covnet, vi ghto
Yo Due Yrocess and ‘o be rcyveecw\'c& by the Vrivate
attorney of We choice. '
The interests of Justice vould be cerved by
reexXamining Tetitioners 1+ claim of Wo Opening Briet

concering the exclusion of We attorney thwrough a direct



arbitrary action by +he trial courd. Petivioner believes,
“the ntrerests of Wetice "Te',q_o\’roa"'(e\i%-\;go\—\—‘\o“’o\?"fH\eﬂ of —
groumd of Wie Opening Briel, citing meflfective assistance
of appellate copneel Which failed Yo proverly and adequatrely
argue thie critically ‘Fvndamaﬁlra\ ellror.
To save the niceties of a lenghtly argument, Petitiover
wilt briefly etate the velevant Facte.
Even it the same ground was fedected on the merits
on a priov il application, ¥ is open Yo Yhe agplicant ‘o
show that the ends of Juekice would be sefved by per -
miting ¥he vederermination of ‘he ground. Some VuetiFication
Ror Waving Failed *o vaiee a erucial powr or atgument in the
prior application. W, ¥ purely \egal guestions are involy-
ed, the applicant may be enrlitled +o a new hearing. \nte
<o\ot, 106 Winad o 689,

The pure legal question here then becomes \-\\a’r of .
were appelate counsel rendered ineffective assistonce
during direct review of Tetitioner's appeal concefning
o otential grate etvictural defeck of Justice Jurisprudence

ot Petitioners trial, should Petitioner's >'\660e be (e,e,xum'\nec\?



And, when such extor, i€ i+ had been properly presented

“during Petitioner's witia) vexiw, would vot have vequited

Yhe enowing of predudice, For Yhe gravamen of the e¥ructural
defect in violation of Tekirioner's tight, would have carried
with it 4he avtomatic presumpion of adverse preldvdice
fequiring Yhe Yeversa) of the conviction. Should Yhis
Covrt vule such appelate cepresentation as ?fovex"? And ¢ ,
deemed weStective, ghould PeXritioner be allowed to Wave

a hearing and feexamination on the mexits, on Petitioners
subsequent application?

Every crimina) defendant is enritled Yo wam

effective assistance of counsel. U.6. CONST. amend.
‘ﬂ", wkei\. CONST. ack. 1, g. 82 (amend. X)) see also
Strickland V. Waghington, Ubb V.6. 669, 636, \04 &.Cr. 3053,
g0 L.Ed.8d 74 (1984). This Cight exrends Yo the
effectiveness of appelare counse during direct renitiw.
Ance Rece. Teskoom of Ocange, 155 Wnadd 754, 814, 100 P34,
29\ (aooh). Peditioner cortends s appellate covneel rendered
inef Pective ly during direck review Por not diveckly and
Yherefore groperly and effectively axgue, the othervise.

per sc predudicial error which he now rfaises to *his Court

\



for proyer CeNiew. That error being, the dicect arbitrary.

PeiYiovers co-counse\ With no written or oral explanation
Por ond e doing 0. (RPS 4603 hppendin—3 )

Peritioter will Yake the ¥wme Yo cortech porenrial
confusion onfof We Opening Briet n pages 1bond \F, mainly
|7, and includes Fhe Coloviing documerts o arity e
argument Yhere (hppendit— CY wiich Wnc\vde ol documenks
cited on g \F.

Now, Teritioner reNies \n <o Oconog, \6a Wn.Ad 769,
c;o“\*emo\‘\m aypelate covnse\ rendered nefPectively vhen
it falled Yo diceckly and adeguately argue +he exclusion
of PeXikioners co-counsel wsve , on ditect review, wWhen
the ervor, okvervise, Would have been ¢resumed per se
predudicial . See 0.8. . @ovzdez~\ogex, S4F V.6. 4o,
136 8.CF 8B5F, 166 L.Ed.2d 409 (R006); and V5. \. Veonta.,
607 F.2d 5 (3vd e 1979) ( Appendin— D). |

Thus, the ervor Yo grogerly engage ¥wis 155 0e

below conetituted ineffective ossistance of appellate

counsel.

\X

- “ac¥ion the Frial coury iﬁdﬁ\@é&*‘{ﬁi\fd\’k'\?\cj when Wt excluded



Thus, Yhrough such Ralure of appelate covnsel +o voise

e e sydna e, Terdioner asserte Phokr e Was covsed -

acAual w‘@«)u&‘\oe Yhrough the Weffective assistunce he
received Trom We appelayre coveel.

Petirioner Was actualy predudiced W o’ had agpe—
Natre counsel inveotigoted Yhe velevonk Facks and \av
of ¥ns iesve and argued v ditectly fo ¥wis CoUtY) nsteod
of Fhe nditech weans n wwch W did, Yhe ertor would.
have been propecly heard ond detrermined and held ver se
predudicial +o Tetitioner. By the \aw w which this \esve
stands. (Tlease see Appendin—A and B D)

Thus, Wr.Contreras burden of earablishing predodice
by @ we@ov\o\exo\vxoe of evidence , W ‘\'\\\6) Wwetonce ond

| s\\ou\o\ Fhie covrt ©wd awe,\\oére, comse) Moo eSteckive, »

may be waived Were +\\e er ol giwes rise Yo a conclsive
w‘esum?‘\"\ov\ of W‘aéuo\'\c’e. \n <e Orange, \S& i 2dl 549,
loo P.ad aa\ (a0on).

Appellate counsel ineffectiveness may be furiher
evidenced by page 4 of Yhe Covrs decision vhich and
when redd, Fhe ovwv'\c\\v\g asve do Hhis oFher wise

shruchuval defeck error, wWos decided +hrough the means

12



of handling +his iesve as o wmere trial court discretional

E
~ervor. (hppendix=1) ‘arguing Frak () ¥e Frial covry

\

evved by denying his moXion.. .

Thuo, Tetitioner \eaves Wwoping he has theXx Yhe
burden of the & gYong teet of X ORNond 1. NobKwgion,
and hereby, \eaves +o have *hs Courd 4o decide vether
he received effectie Yepresentarion during direct
tevieM of hWs case.

PeXxitioner ‘mcov\w;m—\'es porkions of +he dissent of
Tuekice MKRSHALL, in sxcicfhand. hoping +his Couct may
aleo indulge on Wie opinions when deciding +wis \ssve.
(Appendix—~F)

Petitioner reepecttully aeserts e is entitled +o
Yo velief and veview of ¥his error (the exclusion of \ig .
co-counsel) becavse this Worked Yo both Wis actyal
and Substantial predudice becavse Contreras paid
attorney of choice was excluded without cause Svown by .
the Arial court, as etated onp.g's 16-1F of hie Opening

Brief,; also, while testefying, Berneburgl was Forced Yo

state the Wighly intlamokory evidence that becavse of -

conversa¥ions With me,we hWad guestioned Hernandez albovt

4



the Vights, (vpF 3\2- 9\?)(9\9?&1\&\%— Q) both a viola¥ion of

“my adrortey - c\ieny privilege, buk exen wmore &0, \eaVing the

vivong impression +o Yhe Yury, Yhat =, potentioly had som-
ething o do With +he grestionng wich occurred betveen

}he atrrorney and Yhe Fll tainted witness Regina Hernandesz..

eeping W Mmid, Fhat From +he beggining of Gireers crose-
examination of Berneburg, guestioning and aneviering by |
both, viere heared exchanges, which ended and culminated
Yo (RTF 835 hypendix—G ) Fhe refPerence +o

me/Terivioner; the trial court then stoped the proceedings.

Meo, the Yeason Wy Bevneburgs testiony Woo  oloved, n
Yhe 19 place wos +o Wl the potertial predudice agaimet e,
incurred by the blamakory restinony of/From Rernande=. 5
(RP 5 451-82.) Nopendih—H) and For nssessing ec cred-
bility. However, dve Yo 4the prosecution wanting +o take
questioning beyond the courk parameters and tried o
netead prove Yo Yhe Wry Fhat Berneburg ndeed Sorced
a Wirneos to commit perdury, (R?+ #85-2%) the Final.
Yestrimony heard and vecewed by the Wry from Hhe excluded
lawyer, Yo Wit proceedings vere Yhen stoped, Which all but
emphosllsized, '\‘\l\oc\; becavee of conversatione with

S



Contreras, he had asked Hernandez obovk Yre \ights, or
S i\'o*‘\;\\’fe,m‘??béefc;\}'\;\o_v{s “evedr thotr T Wad 55W\6‘\:\(\\Y\gﬁ\;07&0' -
with ‘he perdured testimony of Rernandez .

Petitioner argues, Yhis played 4o e substantial
predudice becavse thie Yestimony was accepted with
Fhe inretion to negote the predudicial impack winich
Hernandez. testimony might have nega¥ively cavsed.
Perixioner, but due o the prosecution sreping ouvteide
the éa—\- +rial coort parameters concerning this
othervise linited iseve, instead, Terrioner wos divectly
wmplicated .

This ie substantial predudice intlicted becovse
the Jury may Very well have been lef¥ not only With a
direck implication of my having caveed o witness Yo
commit perdury, but aleo the clovd thatr Nr.Contrevas
i5 both potentially and essentially in prison For
soneone elses Mrongdoing, Yhat of N\r(%ernebwg'e .

16



Petitioner hereby aske For a reference hearing
© putelant Yo RKP 0.2 w order Yo FurFrer and wore .
concieely prove +hose Facke retterated on p.g. \d of.
his Opening Brief and offers tre Report of Proceedings
cited *\ere’\n, a6 vell as Wis AEFdavir in (Appendin-H ).
Neo, concerning 16sue #3, cited o ®. on Yhe Table of
Contents of Wie Opening Briet) Petitioner believes that
his Court could and should exercise its discretion, both
onder RAP 1.2 (a);(C) and RAY 18.8 (@) whith stote eaid vyles
of hppelate Procedure Will be Niberally interpreted 4o
promote Juetice and +o facilitare the decision of cases
on their mevrits. The appelate court wmay Waive ivs rules
n ordexr Y0 serVe the endo of Yustice. The rule asWhing
+o be Waived i® AP 16.4(d). RA? L& ();(c) and 1%.8(a) are
Founded on ¥he promation of Wstice. \natead,, and Tor both
esves, ehould thie CourY vule SN B Hhe 16" 1seve 0 e
same underlying previovely heard and determined issve,
Petitioner urges thie Covrt shoold allow For relitigation |
of SHE Hose wsves under RRY \b.4(c)(3).
Petitioner respecttully believes isave A should be.

allovied Por reexamination pursuant +o LKP 19.9(a), and



n e interest of Yletice, as Petitioner believes ¥his Courts
- Pf\or decision on Hhat isove Was bosed. on an N
unreasonable deXermnation of ¥he Sacks in light of the
evidence presented in that &Yake Court proceeding.
Thereby, pursvant Yo RAY 16.4 (c)(2), new material
Packs exieX which have ot beew previously presented .
and heard, which in Hhe interest of Justice require
vacatrion of Yhe cowlickion,sentence,or other order
enfered W a crimind proceeding..- - -
Wad, ger V5. N Dondess, 273 U.8. at 15, becovee
Yre ends of Yuetice vovld best be served due to the
holding of Jon exoXe . e, 39 Wnakd 63, 6% T.ad 797
(\9F7), W Which this Stare's Howovable Supreme coov‘\*' held
Fhe iportance why thio Courd should do 0, stating.
"We are aware twis approach May Cavse an innocent person
who & otriking in selb-defense , Yo be harmed with pun-
Wy merely because appearances were odonst ‘(\’\W\‘“ X\Y\A,
move '\W\?or‘raw\'\y ! Wowever, We consider tWe Yo be o \easer
evil than aloving an imocent defender vwho is acting

wnder o mistode of fack Yo be conficted of o eerious

\
crime.  The Court reversed and remanded e For a



o venl Arial, Thot etatement made inRew by the WA
_&tote Supteme Covtd, YeriXioney belleves should - -~
move Yws Coord Yo, and W Fhe wrevests of Juskice,
allow For a feekamnation o8 Fhat issve.

Finaly, Tekitioner's co-couvnse), in Whom he had con-
Pided, was deliberoely excluded withovt having been
b\o&ﬁe& Cor any o\:cA—:oé.\ or wdivech wrongdowg , (%P6
681- 38, kppendik— T ) and with no cavse Shown, other
defending hie clients rights, (R¥6 H5%-bl; ae ‘hose |
porkions marked w kppendin—3) which soid exclusion .
occurved in Yhe wmiddle of Avial, which Peririoner urges
thie 'Dooﬂ- o Find, requives o darech Wrigation of
+hat \esve. |
- ';T\\é oU\chomé,M;)P *ry‘\}“s‘*ouc‘/w‘e‘ '—\*\\'\‘e» exvm" S\; ”
$he drial court, was Yo o avall, and netead Further
Pre.du&‘\oeo\ Conrreras when Yhe prosecutor Yried Yo
disprove Contreras co-coumee) -weé{\\v\\‘\ﬂ , Whoh vias
never W iseve, ond q_uw+’\qv\-ex)\ W Yiolodion of Fhe
Yriol courks previotely set parameters concerving Yhe
very \iited \esve of W\{\?/\‘\\‘&"f (Berneburg) ¥old her
Yo say +his in The inrerview w Yol and \eave iF ak Xha?

\q



(RP6 68\ or W} hppendin—T) Bertebirg wieed FestiFied

Ao Phis - Fegardn-Fhe Fronk-and-e e modrer nwhicn o

% wae wrended. (R F s13-a7; \erendin—6)
The prosecurov howexex, mereod moved. Ywe \imired,

\esle Yo a weh b%‘ga&ef s ve Yo degrove Perebirgs.

credibility, Wik the vecord Aeaxly Shows Was nevex
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UNITED STATES of America
. V.
Priscilla Dominguez LAURA, Appellant.

No. 79-1102.
United States Court of Appeals, Third Circuit.

Argued July 12, 1979.
Decided October 5, 1979.
As Amended October 15, 1979.

*53 Paul Casteleiro (argued), Law Offices of Michael Kennedy, New York City, for appellant.

Peter Vaira, U.S. Atly., Walter S. Batty, Jr., Asst. U.S. Atly., Chief, App. Div., James J. Rohn
(argued), Asst. U.S. Atty., Philadelphia, Pa., for appellee.

Before ADAMS, ROSENN and HIGGINBOTHAM, Circuit Judges.

OPINION OF THE COURT

A. LEON HIGGINBOTHAM, Jr., Circuit Judge.

The right to the assistance of counsel is a critical element of our American system of
jurisprudence. A defendant's decision to exercise that right and to place his liberty and
possibly his life in the hands of an attomey of his choice may not be lightly tampered with. In
this case, the district judge dismissed one of the defendant’s attorneys without making any
findings to justify that dismissal. Because we believe that this dismissal without adequate
findings may have violated the defendant's right to counsel, we will reverse the decision of the
district court and will remand for further proceedings consistent with this opinion.

In February 1976 Priscilla Dominguez Laura, the appellant, was indicted in the Eastern
District of Pennsylvania under two counts of a five-count indiciment which charged eleven
people with conspiracy to import cocaine, Count 1, importation of cocaine, Count ll,
conspiracy to distribute cocaine, Count ill, and possession with intent to distribute cocaine,
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Counts IV and V.1 Priscilla Laura was charged under Counts | and:li, and her husband,
Anthony Laura, was charged under all five counts. In October 1976 she pled guilty to Counts |
and 1l and received a five-year probationary sentence *54 under the Youth Corrections Act.2]
Her husband also pled guilty; he received a sentence of two years' lmpnsonment and three
years' special parole. Throughout the proceedings Priscilla and Anthony Laura were
represented by the same counsel.

In August 1978 Priscilia Laura was convicted in a Florida federal court for distribution and
possession of cocaine and received a sentence of two years' imprisonment and three years'

special parole. '
]

!
.In September 1978 Laura's supervising probation officer petitioned in the Eastern District of

Pennsylvania for the revocation of Laura's probation. Following an evidentiary hearing in
October 1978, the United States Magistrate found probable cause for violation of probation.

In November 1978 Laura filed a Motion to Withdraw Guilty Plea and to Vacate Sentence
pursuant fo Rule 32, Fed.R.Crim.P. and Rule 35, Fed.R.Crim.P. She argued that her 1976
Pennsylvania sentence was invalid because she had been denied her sixth amendment right
to counsel and because the district judge had not complied with the requirements of Rule 11,
Fed.R.Crim.P., when he accepted her plea.

Until the December 1978 violation of probation proceeding Priscilla Laura was represented
solely by Paul Casteleiro. At that time the trial judge ordered Laura to get local counsel. In
response fo this order she retained James Rothstein, a member of the bar of the United
States District Court for the Eastern District of Pennsylvania. Subsequently, Laura made a
motion to fransfer or reassign her case to another judge in the Eastern Disrict of
Pennsylvania. She asserted that the judge who was considering the motions on her

- Pennsylvania conviction may have been biased against her local counsel James Rothstein.

She alleged that the judge had a "current personal interest in favor of* a corporation which
had sued certain defendants in a state court, that the trial judge had|been listed as "an
expected witness" in the pre-irial memoranda, and that Rothstein represented the defendants
in the state court proceeding, thus opposing the trial judge's alleged|interest.

On December 28, 1978, before ruling on Laura's motion to withdraw; her guilty plea, the trial

judge dismissed Rothstein. We use the term dismissal purposely belcause when the trial
judge ruled, "Therefore, [ will order your withdrawal from this case, Mr. Rothstein, and I will
sign an appropriate order to that effect. Thank you", he was dlsmlssmg Mr. Rothstein from the

case despite counsel's and the defendant's objection. The following |colloquy took place.

MR. ROTHSTEIN: | feel that my duty in this case is to Miss Laura as her local
counsel. | placed in Miss Laura's hands the question of whether or not she
wished that | withdraw as her local counsel. | intend to be bound by her
instructions. If she wishes that | withdraw, then | will request the Court to
withdraw. |

i
|

My statement in paragraph 6 is stated to clarify that | placed that question to

Miss Laura as fo whether or not she wished me to withdraw. She stated that

she did not. Therefore, I do not at this time ask the Court for I|eave to withdraw.

THE COURT: All right. Anything else in regard to the matter Before me? From
anyone? ’

i

|

MR. ROTHSTEIN: No. \

THE COURT: All right, Mr. Rothstein. Paragraph 6 of the peﬁﬁon that you have
f

|

MR. CASTELEIRO: No, your Honor.
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filed, as | said a moment ago, states that you offered to withdraw as counsel in
the Priscilla Laura matter. | will treat that offer to withdraw as a petiion oras a
motion to withdraw as counsel. I will grant the motion and permit you to
withdraw as counsel in this case.

| find that Paul Casteleiro, who is a member of the New York Bar is the principal
counsel in this case, the Priscilla Laura matter; that he has prepared all of the
papers, all of the motions, other than the motion to transfer which is before me
*56 today; that he had done, up until very recently, alt of the legal work in
respect to the Priscilla Laura matter; that you have been local counsel, you
continue to be local counsel; that your familiarity with this case is very recent;
that at the time you were refained, Priscilla Laura had never heard of you and
you never heard of her and the two of you had not met.

It is also the law that a person is not entitied to a particular counsel. | shall not
require in this case that there be local counsel. We can communicate with Mr.
Casteleiro effectively. He has been a perfect gentieman throughout these
proceedings and | am confident there will be no problem requiring the
appearance of local counsel.

Therefore, I will order your withdrawal from this case, Mr. Rothstein, and 1 wilt
sign an appropriate order to that effect. Thank you.

Appellant's App., at 121-23. (emphasis added)

Thus he dismissed Rothstein without making any findings about the dismissal, and reasoned
that Laura was left with adequate representation.

After dismissing Rothstein, the judge proceeded to consider Laura’s motions to withdraw her
guilty plea and vacate her sentence. Both motions were denied. The trial judge then found
Laura in violation of her probaﬁon He revoked her probation and sentenced her to two yéars'
imprisonment and three years' spectal parole. Casteleiro represented Laura throughout this
portion of the hearings.

Laura has appealed to this court. She argues that her guilty plea on the 1976 federal
indictment should be withdrawn because she was denied the right to effeclive assistance of
counsel by the joint representation of her and her husband by Robert Kalina (in 1976
Casteleiro did not participate in the defense of Priscilla Laura or her husband) and because .
the trial judge did not comply with Rule 11, Fed.R.Crim.P. She further asserts that her motion
to transfer should have been granted because of the possibility of judicial bias. We find that
on the present record the dismissal of James Rothstein may have violated Laura's sixth
amendmient right to counsel and that the dismissal may have tainted the proceedings that
followed. We will therefore remand fo the district court without reaching Laura’s claims as to
the validity of her original 1976 conviction.

The sixth amendment to the Constitution guarantees to any criminal defendant the right "to
have the Assistance of Counsel for his defense."l The importance of that right has been
recognized by a ceaseless stream of Supreme Court decisions that have mandated thata
vast armay of defendants who would otherwise "fac[e] the danger of conviction because fthey
do] not know how to establish [their] innocenice," Powell v. Alabama, 287 U.S. 45, 69, 53
S.Ct. 55, 64, 77 L.Ed. 158 (1932), have the aid of a trained attorney when confronted by "[g]
overnments, both state and federal, [who] quite properly spend vast sums of money to
establish machinery to fry defendants accused of crime." Gideon v. Wainwright, 372 U.S.

335, 344, 83 S.Ct. 792, 796, 9 L .Ed.2d 799 (1963). See, e. g., Farefla v. California. 422 U.S.
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806, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975); Avery v. Alabama, 308 1U.S. 444, 60 S.Ct. 321, 84
L.Ed. 377 (1940); Johnson v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019. 82 L.Ed. 1461 (1938). The
reasoning underlying these decisions makes it clear that the sixth arhendment generally
protects a defendant's decision to select a particular attorney to aid him in his efforts to cope
with what would otherwise be an incomprehensible *55 and overpowiering governmental
authority. While the right to select a particular person as counsel is not an absolute right, the
arbitrary dismissal of a defendant’s attorney of choice violates a deféndant's right to counsel.

I

Embodied within the sixth amendment is the conviction that a defendant has the right to
decide, within limits, the type of defense he wishes to mount. See Faretfa v. Califomnia. supra;
Brooks v. Tennessee. 406 U.S. 605, 92 S.Ct. 1891, 32 | .Ed.2d 358 (1972). It is from this
principle and belief that the defendant’s right to select a particular individual to serve as his
attomey is derived. For the most important decision a defendant makes in shaping his
defense is his selection of an attorney. The selected attorney is the mechanism through which
the defendant will learn of the options which are available to him. It is from his attorney that
he will learn of the particulars of the indictment brought against him, of the infirmities of the

-government's case and of the range of alternative approaches to oppose or even cooperate

with the government's efforts. :

As the Supreme Court has noted: ' |

Even the intelligent and educated layman has small and sometimes no skill in
the science of law . . . He lacks both the skill and knowledge adequately to
prepare his defense, even though he have a perfect one. He requires the
guiding hand of counsel at every step in the proceedings agalnst him. Without it,
though he be not guilty, he faces the danger of conviction because he does not
know how to establish his innocence. Powell v. Alabama, 287, U.S. at 69, 53
S.Ci.at64.

Not only does the selection of an attorney demark the sphere of defense strategies a
defendant will have presented to him; with his selection he may also!give his attorney the
authority to make decisions for him. For once a lawyer has been selected "law and tradition
may allocate to the counsel the power to make binding decisions of trial strategy in many

areas.” Faretta v. Califomia, 422 U.S. at 820, 95 S.Ct at 2534 14

We would reject reality if we were to suggest that lawyers are a homogeneous group.
Attorneys are not fungible, as are eggs, apples and oranges. Attomeys may differ as to their
trial strategy, their oratory style, or the importance they give to parhcular legal issues. These
differences, all within the range of effective and competent advocacy], may be important in the
development of a defense. It is generally the defendant's right to make a choice from the
available counsel in the development of his defense. Given this realxty a defendant's decision
to select a particular attorney becomes critical to the type of defense’he will make and thus
falls within the ambit of the sixth amendment. i

Further, the defendant's decision to select a particular counsel will affect other constitutional
rights. For example, a defendant, on the advice of counsel, may decide not to object at trial to
the introduction of evidence seized in violation of his fourth amendment rights. This decision
may preclude any collateral review of the fourth amendment violation. Henry v. Mississippi,
379 U.S. 443, 85 S.Ct. 564, 13 L.Ed.2d 408 (1965). While "only a deliberate or considered
bypassing or waiver of the opportunity to raise the issue” will preclud:e collateral attack, an
attomey's advice will be weighed in evaluating whether the decision was made deliberately.

- See United States *57_ex rel LaMolinure v. Duggan, 415 F.2d 730, 731 (3d Cir. 1969).

We also note that the ability of a defendant to select his own counsel permits him to choose
an individual in whom he has confidence. With this choice, the intimacy and confidentiality
which are important to an effective attorney-client relationship can bq nurtured.

i
?

f
l
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Thus, if a defendant chooses a particular counsel, the sixth amendment prevents a court from
taking any "arbitrary action prohibiting the effective use of [a particular] oounsel * United

946 03, Ct 964, 25 LEd 2d 127(1970)

In reaching this conclusion we are not suggesting that a court lacks any authority to dismiss a
defendant's counsel, or to reject a defendant's decision to select a particular individual for his
defense. This court has already recognized that "there is no absolute right to a particular
counsel," and the frial judge has some discretion to effect the defendant's selection of
counsel. Id. For example, unless a defendant can show good cause, e. g., a breakdown in
communication, the court may deny an indigent defendant’s wish to obtain different court-
appointed counsel. See Unifed States v. Young. 482 F.2d 993 (5th Cir. 1973). Also, in certain
circumstances, a court may deny a defendant's aitempt to obtain new counsel immediately
before trial. See United States ex rel. Carey v. Rundle, supra. And a court, under its
supervisory authority, if it deems it necessary, may dismiss counsel because the defendant
would otherwise be inadequately represented. Unffed Stafes v. Dolan, 570 F.2d 1177 (3d Cir.
1978).

Given the precepts discussed above, it would certainly have been error if in this case the frial
judge had ordered dismissal of the defendant's primary and lead counsel, Paul Casteleiro, in
order 1o eliminate any possible conflict between the judge and lead counsel. The question
remaining here is whether there are different standards applicable to the dismissal of "local
counsel.” On this limited record we find no basis in law to distinguish treatment of local
counsel from primary or lead counsel. Apparently local counsel does serve an important
function because the rules of the Eastemn District of Pennsylvania require local counsel,
E.D.Pa.R. 10; and the judge in this case directed the defendant to obtain local counsel.

Moreover, it seems clear to us that, at the very least, local counsel may be of particular
assistance to a defendant confronting sentencing, as local counsel may be aware of a local
judge's unique approaches or preferences. Certainly when one is dealing with sentencing and
the extraordinary discretion allowed each judge, we would be disregarding the reality of legal
life if we failed to recognize that there are several nuances — even about judges — which are
relevant in the sentencing process. If local counsel did no more than offer those insights his
confribution could be invaluable.

Except for the limitation that we set forth herein, a judge cannot dismiss local counsel
because counsel's participation was, in the eyes of the judges, modest or miniscule. The
gravamen of defendant's complaint in this case must not be lost sight of. Here the defendant
filed @ motion to transfer claiming that there was a possible conflict between her counsel and
the judge because of the "current personal interest” the judge had in a civil suit pending in the
state court where local counsel represented persons adverse to the judge’s interest. Instead
of ruling on the motion to transfer and determining whether there was a conflict which would
warrant granting the motion, the trial judge eliminated the potential conflict by eliminating the
local counsel.

He made no findings as to the possibility of a conflict of interest between him and Rothstein;
he made no finding that Laura had in anyway acted improperly be refaining Rothstein or by
wishing fo continue to retain him; he made no finding that Laura or Rothstein knew of the
potential conflict when she retained Rothstein; he made no finding that Rothstein improperly
delayed *58 the motion to transfer; and he made no finding that the court's interest in the
orderly administration of its caseload would be jeopardized by granting the motion to transfer.
Under these circumstances, the dismissal of Laura's counsel of choice cannot be
countenanced.

We do not consider it important that Laura originally retained Rothstein as a result of the trial
court's request that she have local counsel. By the time of the hearing Rothstein was one of
Laura's counsel of choice and we must evaluate her decision in that light.

http://scholar.google.com/scholar_case?case=3123649762201569405&q=%22607+£.2d+52... 6/2/2011

|
!

United States v. Laura, 607 F. 2d 52 - Court of Appeals, 3rd Circuit 1979 }— Google Scholar Page 6 of 9

Nor do we consider it decisive that after the dismissal of her local counsel Laura continued to
have the services of Casteleiro. By the time of her hearing, she had a defense team
composed of two attorneys who may have served distinct and lmporfant functions on her
behalf. As she wished to retain both attorneys we can only presume that she felt that she
needed both attorneys. That choice is hers to make and not the court’s unless some -
appropriate justification for the dismissal is provided.

Moreover, as long as Rethstein performed a defense function, we do not believe that the
defendant should be faced with the burden of proving the importance of his assistance.
Therefore, Laura need not show that the dismissal was prejudicial. The right to counsel is
among those “constitutional rights [which are] so basic to a fair frial that their infraction can
never be treated as harmless error.” Chapman v. California, 386 U. S 18,23 and n. 8, 87
S.Ct. 824, 828, 17 L.Ed.2d 705 (1967). ‘

We make no finding on the merits as to whether Laura's probation should have been revoked,
or whether her original sentence and guilty plea of 1976 were valid. Certainly it is within the
discretion of a trial judge to revoke the probation where a guilty plea had been entered validly
and where the defendant was involved in a serious crime during her [probationary period.
However, regardiess of the validity of the frial judge’s decision on the merits, there is no
justification here for dismissing her trial counsel and thereby precluding him from assisting her
in her defense. The challenge to her guilty plea and to the revocation of her probation was
rejectedina proceedmg where the defendant's sixth amendment nghts may have been
violated. If this is the case, the judge's decisions on the merits may flot stand.

Trial judges have an arduous task in dealing with an excessive caseload while attempting to
decide fairly the myriad issues presented daily. Like us, they cannot always be errorless;
when the facts of a case are isolated on appeal and focused on with greater specificity, is it
obvious that often some aspects considered decisive by the appellate court had not been
adequately reflected upon by the trial judge in the crunch of the caseload. This factor
probably occurred in this case since a reading of the record indicates that the leamed trial
judge was appropriately concemed about a reasonably prompt disposition of his substantial
caseload. He desired to move this case with reasonable dispatch. But such dispatch, without
adequate findings, cannot justify the ruling below. i

|
We will therefore remand this case to the district court. On remand, tpe district court may
either grant the defendant's motion to transfer without considering the conflict of interest

issue; or it may make findings on the question and act in accord with‘{ﬁs ﬁndings.@

| ) .
58 Of course, if the matter is transferred to another judge, the sentence on the revocation of
the probation must be vacated, so that the transferee judge may decide all of the issues ab
initio. ’

ADAMS, Circuit Judge, concurring in the result. t
[

Although | agree with the result reached by Judge Higginbotham, [ write separately because |
view the issue in this matter from a different perspective. I

This is not a case in which a defendant has been forced to face "incomiprehensible and
overpowering” prosecutorial forces alone, without the assistance of counsel. U Noris ita case
in which a defendant's choice of trial strategy has been impeded by the trial court.] Rather,
as | see it, the issue posed by this appeal is whether a defendant, who has been required to
retain local counsel, may hire an attorney who has a conflict with the[tnal judge and then seek
to recuse the trial judge because of the conflict. i

i R
The district court judge who presided over this case also presided over the criminal
proceedings that resulted in Mrs. Laura's pleading guilty to conspimc‘y and importation of
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cocaine in 1976. During the 1976 proceedings, Mrs. Laura and her former husband, one of
her codefendants, were represented by Robert |. Kalina, Esquire. Prior to hearing the pretrial
motions in that case, the district judge ordered Mr. and Mrs. Laura to obtain separate counsel.
Both defendants, through their attorney, moved to vacate that order. The district judge then
carefully explained to Mrs. Laura the problem of having the same attomey and the conflict it
posed. Mrs. Laura nevertheless elected to keep the one attorney, and the judge permitted the
Lauras to continue jointly to employ Mr. Kalina. Mr. Kalina represented both Mr. Laura and
Mrs. Laura through the time of their sentencing in 1977; Mrs. Laura was sentenced to five
years of probation.

in August 1978, Mrs. Laura was convicted in a Florida federal court of illegally possessing
and distributing cocaine, and was sentenced to two years in prison and three years on special
parole. In September 1978, Mrs. Laura’s supervising probation officer petitioned the district
court fo revoke her probation that had been imposed in the earlier Eastern District Court
prosecution. Following an evidentiary hearing in October, a United States Magistrate found
probable cause to revoke probation. In November, Mrs. Laura filed a motion with the distfrict
court to withdraw her guilty plea and to vacate her sentence B! She claimed that her 1976
conviction was invalid under the sixth amendment because the district court failed to order
her and Mr. Laura fo retain separate counsel at the time they were negotiating their
respective pleas of guilty.

*3¢ Throughout the 1978 proceedings, Mrs. Laura was represented by Paul Casteleiro,
Esquire, a member of the New Jersey Bar. At the probation revocation hearing, the district
court ordered Mrs. Laura to refain local counsel as required by Local Rule of Criminal
Procedure 2 of the District Court for the Eastern District of Pennsylvania.[él Mr. Casteleiro
then hired James Rothstein, Esquire, a member of the Berks County bar. Mr. Rothstein was
defense counsel in a case in a Pennsylvania state court in which the district judge was listed
as an expected witness for the defendant. Mrs. Laura, acting through Mr. Rothstein, then filed
a motion requesting the judge to recuse himself because of the apparent conflict between him
and Mr. Rothstein. The district judge interpreted the motion as also offering that Mr. Rothstein
withdraw from the caseg’:l and, over Mrs. Laura's objection, ordered Mr. Rothstein to
withdraw.

As Judge Higginbotham paints out, the right of a criminal defendant to be represented by
counsel of her choice is an important right — one that may not lightly be frustrated. But this
right is not absolute, and a court may, for substantial reasons, refuse to permit the

defendant's choice of ceunsel to participate in a case.f8l

Thus, the district court's decision to dismiss Mr. Rothstein may be justifiable; but, like the
majority, | am unable to address that issue in a thoughtiul manner because the district judge
did not set forth the reasons for his ruling. A hearing on this issue followed by a written
explanation not only would facilitate review by the Court, but also would help to ensure that
Mrs. Laura's sixth amendment rights are not impaired without adequate justification.

Because of the importance of the right at stake, and the closeness of the issue, a few
examples of the facts | would deem relevant to an adjudication of this question might be
helpful to the district court. Although the disirict court sua sponte ordered Mrs. Laura to obtain
tocal counsel, it would not necessarily be unreasonable for the court to require her to select
an attomey who does not have an apparent conflict with the trial judge who has participated
in the proceedings for several years. Thus, if the district court finds that Mr. Rothstein was
selected because of his possible conflict with the trial judge, for the purpose of forcing the
judge out of this case, the dismissal of Mr. Rothstein might be justifiable 13 Similarly, findings
by the district *61 court that Mr. Rothstein and Mrs. Laura have had litle contact regarding
this case, or that Mr. Rothstein's participation in the preparation of the proceedings has been
slight, might also weigh heavily in favor of a decision to dismiss Mr. Rothstein. The trial
judge's long involvement in both this case and the 1976-1977 criminal proceedings out of
which the substantive issue of the present appeal arises, also might support a degision to
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require Mr. Rothstein to withdraw. On the other hand, evidence that Mr. Rothstein had
assumed an active role in the preparation of Mrs. Laura's motions prior to the district court's
decision to dismiss him, or that Mr. Rothstein was hired for his expertise in this type of case,
beyond his mere status as local counsel, might militate againsta dismissal decision.

|
The right to select counsel of one's cholce is a critical constitutional right that may be
abridged only for substantial reasons. Neither this Court nor a district court can evaluate,
under the facts of a particular case, whether the right has been unduly fettered uniess the
issue has been briefed and argued, and the frial judge sets forth findings to justify his
decision. Accordingly, | agree that the matter should be remanded for a further hearing and
for findings. ;
!
ROSENN, Circuit Judge, also joins in this opinion. ’
[121U.S.C. §963; 21 U.S.C. § 952 and 18 U.S.C. § 2,21 U.S.C. § 841 and 18 U.S.C. § 2, respectively.

121 The Youth Corrections Act provides for special sentencing of persons who are less than 22 years of age. 18 U.S.C. §§
5005-5026. ‘

31 U.S. Constitution, VI Amendment provides: \

I
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and
to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in. his faver, and to have the Assistance of Counsel for his defense.

{4] See also ABA Standards Relating to the Administration of Criminal Justice, The Defense Function (1971), quoted in
Faretta and The Personal Defense 65 Cal.LRev. 636, 63839 nn. 6 & 7 (1977).

|
Section 1.1(a) provides: }

|
Counsel for the accused is an ntial 1t of the administration of criminal justice: A court properly constituted to
hear a criminal case must be viewed as a tripartite entity consisting of the judge (and jury, where appropriate), counsel for
the prosecution, and counsel for the accused. |

Section 5.2(b) states: ;
;

The decisions on what witnesses to call, whether and how to conduct cross-examination, what jurors to accept or strike,
what trial mations should be made, and all other strategic and tactical decisions are the exclusive province of the lawyer

after consultation with his client.

5] The judge specifically asked Rothsteiri why the motion had been filed so close to the tlme of the hearing. In response,
Rothstein outlined his efforts 1o determine whether the motion was necessary and fo determxne Laura's feglings as to
whether he should withdraw. The record suggests that Rothstein acted in a timely manner and therefore the timing of the
motion would not serve as a basis to dismiss Rothstein. Appellant's App., at 117-19. ‘

18] We express no judgment as to the propriety of dismissing counsel if a conflict exists. However, we note that if a conflict
exists, 28 U.S.C. § 455 may be employed to transfer Laura's case to another judge.

i

28 U.S.C. § 455 provides in pertinent part: }

(8) Any justice, judge, magistrate, or referee in bankruptey of the United States shall dlsquallfy himseff in any proceeding in

which his impartiality might reasonably be questioned.

|
|

(e) No justice, judge, magistrate, or referee in bankruptcy shall accept from the parties to the pmoeedmg awaiver of any
ground for disqualification enumerated in subsection (b). Where the ground for disqualf 1 arises only under

(), waiver may be accepted provided it is preceded by a full disclosure on the record of tht? basis for disqualification.

!
|
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[11 Compare Gideon v. Wainwric 372 335 83 792 91 Ed.2d 799 (1963} (state's refusal to appoint counsel for
indigent defendant in a noncapital felony trial violated sixth amendment as applied to the states through the fourteenth

), Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L .Ed. 158 {1932) {state court's refusal to appoint counsel for
indigent defendant in capital case violated sixth amendment as applied through due process clause of fourteenth

amendment).

[2] Compare F v. Colifornia, 422 J.S. 805, 95 S.Ct 2525 Ed. 1975) (sixth and fourteenth amendrhents
guarantee criminal defendant right to defend himself without assistance of atiorney); Brooks v Tennessee, 406 U.S. 605,
82 S.Ct, 1891, 32 L .Ed.2d 358 (1972) (state's i that criminal ¢ who desires to testify on his own behatf
must do so prior to presentation of any other defense testimony violates due process and right to effective assistance of
counsel). .

3] Fed R .Crim.P. 32(d), 35.
4] Local Rule of Criminal Procedure 2 applies Local Rule of Civil Procedure 10 to criminal trials.
51 The disputed portion of Mrs. Laura's motion to transfer the case to another judge read as follows:

(6) Local counsel for Defendant, Priscilia Dominguez Laura, has advised said Defendant, Priscilla Dominguez Laurg, of the
facts set forth hereinabove and has offéred to withdraw from the matter of United States of America vs. Priscilla Dominguez
Laura and obtain substitute local counsel for the Defendant herein.

(7)) Defendant, Priscilla Dominguez Laura, has informed James S. Rothstein, Esq. that she does not wish him fo withdraw
as her local counsel in the case at bar.

WHEREFORE, Defendant respectfully requests the Court (j) to waive Federal Rule of Criminat Procedure 45 and Local
Rutle of Criminal Procedure 11 and (i) to transfer the above-captioned case to the Clerk of this Court for re-assignment.

App. 247. Although the language is somewhat confusing, the district court's interpretation of it as an offer that Mr. Rothstein
withdraw is questionable. For the remainder of this opinion, | will assume that the district court dismissed Mr. Rothstein.

6] See United States v: Dolan. 570 F.2d 1177 (3d Cir. 1978}, in which we upheld a district court's order, over both
defendants” abjections, that an attomey who represented codefendants in a single criminal trial withdraw as counsel for one
defendant. The district court had made extensive findings that the joint representation presented an actual conflict of

interest. Unit v, Garafola. 428 F . 620 (D.N.J). 1977}, affd sub nom. United Stafes v. Dofan, 570 F.2d 1177
(3d Cir. 1878).

71 A judge will frequently recuse himself, for example, from participating in cases in which one of the parties is represented
by the law firm with which the judge was associated prior fo coming on the court, and from cases implicating organizations

for which the judge, In the past, has been a direcior or trustee, Thus, in the absence of some means of permitting the court
to refuse to accept a litigant's choice of local counsel, it would be relatively facile for litigants to remove the judge assigned

to their case simply by hiring as local counsel one who is involved in a separate matter with an organization with which the

judge has been associated.

Go to Google Home _ About Google - About Google Scholar
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assuming -- Mr. Berneburg just told me he didn't say
this. I'm assuming that's what he'll say. What do I
Tearn from—that?— Nothing that I-don't -already know, so

it's unnecessary to do that.

MR. BERNEBURG: Your Honor, one of the
problems we have here ig with this instruction and Mr.
Greer trying to call attention -- this ig what he's
trying to do, is color this evidence. This witness has
given inconsistent statements at various times on a
number of different issues.

THE COURT: I've heard enough on thig. I'm
not going to give this proposed instruction at this
time. We can take it up, I guess, at the end of the
trial if you think it's still appropriate, Mr. Greer.

I am going to exclude Mr . Berneburg from participating
in the trial unless prior court permission hag been
granted. If I'm given some good reason why he needs to
participate, then we'll discuss it again. I'm not
going to order him out of the courtroom.

If he wants to sit and watch as a member of the
public, he can, but not at counsel table without prior
court permission. So anything else before we bring in
the jury for Mr. Kelley?

MR. GREER: We just need Mr. Kelley here.

MR. BERNEBURG: Your Honor, there is an issue

460
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the courtroom." (AP-A 5)3

_ . Petitioner however, relies on the arbitrary action
taken by the trial court the previous day, January 24, 2007,
"PHE COURT: I've heard encugh on this...I am going to exclude
Mr.Berneburg from participating in the trial..." (RP5 460) Mr.
Berneburg, still part of. the defense, certainly objected to
this exclusion. (RP5 455-56, 460) Lead-counsel Schoenberger
certainly objected after this arbitrary action wasg taken by the
trial courtf (RP5 464) And, even do on this date Mr.Schoenber-
ger proposed putting Mr.Berneburg on the witness stand. (RP5
459) The court, clearly saw no reason to do so stating: "IT
doesn't do anything...so it's umnecessary to do that." (RP5
459-60)

Nonetheless, - the court excludes Mr.Berneburg from parti-
cipating in Mr.Contreras' defense, while giving absolutely no
reason, none which may be discernible from the record, for its
direct arbitrary action taken against Petitioner's defense and,

against his defense team composed. (RP5 460)

3 Citations to the Appendix will be AP (Appendix) followed
by the letter of the Appendix, with the page number.
(AP~ #)
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Mr. Jay Berneburg.

. THE COURT: And Mr. Berneburg will be working
with—Mr- Schoenberger -on-the-case; maybe -not—all the
time, but parts of it, so he'll be here too.

This is, again, a criminal case, and I'll just
give you a little bit of background about the case.
What I tell you, of course, isn't evidence. This is
just so you have some idea what we're going to be
talking about in jury selection.

Mr. Contreras-Rebollar is charged with two counts
of assault in the first degree. This is supposed to
have occurred, I believe, in April of last year, 2006,
in the East Side of Tacoma in the 1000 block of East
66th Street, which I think is a couple of blocks east
of McKinley Avenue. Tt's on the East Side of Tacoma,
Southeast Tacoma. He's accused of shooting two people.

Mr. Contreras-Rebollar has pled not guilty to
that, and, as you know, he's presumed innocent Jjust as
any other defendant is, and that's a presumption that
stays with him throughout the entire trial unless the
jurors find that it's been overcome by evidence beyond
a reasonable doubt.

Mr. Contreras-Rebollar has also raised the issue
of self-defense, that he was defending himself in the

use of force. Later in the trial you'll get some

State of Washington vs. Adrian Contreras Rebollar
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THE COURT: Then you've got the transcript of

the cross that Mr. Schoenberger asked you about this.

" "MR.TBERNEBURG: First of dll, I want to say
to the Court that I interviewed many witnesses in many
cases and I've never done anything improper with the
witness, and I certainly didn't in this case. Never
have I told a witness to say anything -- I questioned
them hard about the truth and guestioned them hard
about their memory of what happened, particularly with
a witness like this when the transcripts were very
apparent that she was under the influence of
methamphetamine when she gave her tape-recorded
statement to the police, so it's really important, I
think, to question a witness. And again, repeatedly
Mr. Schoenberger and I told her we want the truth, we
don't want something -- that Mr. Greer is a skillful
cross-examiner, and if you're going to say something
that isn't the truth, it's going to be big problems and
we want the truth. So at no time did I do anything
improper.

Ag far as excluding me from the courtroom, I think
that's an extreme measure. My plans aren't to
participate in the trial in any event, but should I be
needed here for something, I don't think I should be

precluded from the courtroom. I'm not being called as
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a witness in the case.

THE COURT: Do you plan to be here for

MR. BERNEBURG: There's no plans on that, but
I would like to leave the option open. I mean,
excluding attorneys that have been retained from the
courtroom is extreme. I've done nothing improper.
There would be no reason to do that.

Having attorneys in and out during the trial --
Mr. Contreras has a right to be represented by counsel
in all critical phases of the trial. WMr. Schoenbergerv
has been with him at all critical phases. He's lead
counsel. I am in a support role, and when called upon
to come in to support, I should be allowed to do that.
Particularly a witness like this that has memory issues
should not affect Mr. Contrerasg's representation and
what the attorneys and what the officers of the court
do in regards to that representation.

So I‘m'opposed to it. I don't plan on being here
anyway, but to put down such an order, I think, is
incorrect, and I would ask the Court not to do that.

THE COURT: Anything else, Mr. Greer, on your
instruction and request?

MR. GREER: Well, Your Honor, the Court had
the court reporter read into the record the direct
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examination. I don't have a copy of the transcript of

cross, but as I understand i1t, the issue was raised

-again-on cross; and it was—a-lot -more clear on- cross

than it was on direct, her statements about Mr.
Berneburg telling her what to say, and I believe that's
accurate, that in cross-examination she made it clear
that Mr. Berneburg actually told her what to say.

THE COURT: I don't have the transcript of
the cross either. I guess we have one copy.

MR. GREER: The reason I bring it up is
because of the significance of excluding Mr. Berneburg,
I think, is real, and the Court should exclude him.

I'm not saying Mr. Berneburg did it, obviously, but I
am saying that Mr. Berneburg in this case put in a

Notice of Appearance well before this trial started.

My understanding was that he was to be here and

participate as co-counsel.

In my experience I've never had a case where two
defense attorneys have tag-teamed more or lesg, but in
thig case that's not even what's happening. M.
Berneburg came in and gave an opening statement, which
included a recitation of facts that these headlights
were off as if this was a drive-by. That's not in any

of the discovery. The defendant didn't give a

. statement. No other witness has ever given a statement
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A Yes, sir.

Q And we didn't tell vyou the headlighté were
off;~did we? - We-said were the headlights on or off;
isn't that right?

A Mr. Berneburg told me that ﬁhe lights were
off and to say that when I got to court.

So she's saying Berneburg told her to say the
lights were off. 2And later on in just a couple of
gquestions: Question by Mr. Schoenberger: But it's

your testimony that Mr. Berneburg told you to say that

the lights were off?

A Yes, sir.

She said Berneburg told her to say that the lights
were off. . Now, what he told her, if anything, is
another issue, so there is something of a problem.

MR .SCHOENBERGER : vaaS.therE, and I said
this before. Nothing like this happened. I can't take
the stand.

THE COURT: You told me that yesterday. I
know what you said. I'm not making any finding of
anything. .That's what she gaid to the jury.

MR.SCHOENBERGER: I propose putting Mr.
Berneburg on the witness stand to refute or rebut this.

THE COURT: Let's assume he does that. What
does that do for me? It doesn't do anything. I'm
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here. We're not ready. We received --

THE COURT: Wailt a minute. You're not

participating— — — o o o
MR. BERNEBURG: Okay.
MR.SCHOENBERGER: Judge, Mr. Kelley -- we

interviewed and spoke with Mr. Kelley before he had his

offer of immunity. He now has an offer of immunity and
he's changed his story. He was silent to the police
when he was interviewed except for saying he didn't see
who shot him. When Mr.'Berneburg and I interviewed him
at the Pierce County Jail, he told us a number of
things that I now understand are inconsistent with what

his testimony will be.

THE COURT: When did you interview him,
approximately? '

MR .SCHOENBERGER: = Several weeks .ago when he
was first brought in on his material witness warrant.
I can look at my time records, but it was quite awhile
ago. Now, since then he has beeﬁ given a grant of
immunity and he has changed his story, and I need to
talk to him and I need to question him in more detail.
Now he's willing to talk. Now he'll answer questions
that I couldn't ask him before.

THE COURT: Can I ask why you didn't talk

about this vyesterday before we have all 14 jurors
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Images Videos Maps News Shopping Gmeil meev ~  ScholacPreferen e-s ISignin represented by Fahle, Low violated Mo, Rule of Professional Conduct 4-4.2 (1993), which
T T | prohibits a lawyer "[iln representing a client” from "communi- catfing] about the subject of the
g ! representation with a party . . . represented by another lawyer” without that lawyer's consent.
{;C’i}glz scholar | ; Low filed a motion to strike Fahle's motion. The District Court granted Fahle’s motion to
05-352 Search | Advncd Scilar Seax withdraw and granted a confinuance so that respondent could find new representation.
| - ' Respondent retained a local attorney, Karl Dickhaus, for the trial. The District Court then
f Read this case L—MLJ United States v. Gonzalez Lopez, 547 US denied Low's motion to strike and, for the first firne, explained that it had denied Low's
SUDl'eme Court 2006 motions for ad- mission pro fiac vice primarily because, in a separate case before it, Low had

Highlighting 05-352 Remove hxghhghtmg violated Rule 4-4.2 by communicating with 2 represented party.

J
! ;‘ The case proceeded to trial, and Dickhaus represented respondent. Low again moved for
547U.S (2006) o admission and was again denied. The Court also denied Dickhaus's request to have Low at
e ! counsel table with him and ordered Low to sit in the audience and to have no contact with
) Dickhaus during the proceedings. To enforce the Court's order, a United States Marshal sat
UNITED STATES, PETITIONER between Low and Dickhaus at frial. Respondent was unable to meet with Low through- out
V. : . the trial, except for once on the last night. The jury found respondent guilty.
CUAUHTEMOC GONZALEZ-L.OPEZ ' After trial, the District Court granted Fahle's motion for sanctions against Low. It read Rule 4-
’ 4.2 to forbid Low's contact with respondent without Fahle's permission. It also reiterated that it
had denied Low's motions for admis- sion on the ground that Low had violated the same Rule
in a separate matter.

No. 05-352.

Supreme Court of United States.
Respondent appealed, and the Eighth Circuit vacated the conviction. 399 F. 3d 924 {(2005).

Argued April 18,2006, : . The Court first held that the District Court erred in interpreting Rule 4-4.2 to prohibit Low's
Decided June 26, 2006. conduct both in this case and in the sepa- rate matter on which the District Court based its
i : deniais of his admission motions. The Disirict Court's denials of these motions were therefore
JUSTICE SCALIA delivered the opinion of the Court. : erroneous and violated respondent's Sixth Amendment right to paid counsel of his choosing.
' ’ See id., at 928-932. The Court then concluded that this Sixth Amendment violation was not
We must decide wﬁethera trial court's erroneous depri- vation of a criminal defendant's ‘ (S;gées? fo harmless-error review. See id., at 932-935. We granted certiorarl. 546 U. S. __
choice of counsel entitles him to a reversal of his conviction. : :

| ‘ ;
The Sixth Amendment provides that "[ijn all criminal prosecutions, the accused shall enjoy the

) . L.
;e;?:;‘oduﬂ‘;%‘ac‘éw:“;‘éc Gt?:n‘;ilt?éll;(oep;zo f;::ﬁ‘gsil;ggt:miaﬁ‘:;gf;? ; right . . . to have the Assistance of Counsel for his defence.” We have previ- ously held that
His family hired atton r?e ?éhn Fahle to represent him, After the arraignment. - ; an element of this right is thg right of a defendant who does not require appointed counsel to
respondgnt called a Cailrforma attorney, Jgseph Low, to discuss whether Low ' choos,.[e Wh? vl;nII represerllJt rgm_ See Wheatv(.' United Stafes, 486 U. 5. 153, 159 (1988). Cf.

: Powellv. Alabama, 287 U. S. 45, 53 {1932) ("itis hardly necessary to say that, the right to
would represent him, either in addifion to or instead of Fahle. Low flew from ‘ counsel being conceded, a defendant should be afforded a fair opportunity fo secure counsel

of his own choice”). The Government here agrees, as it has previously, that "the Sixth
Amendment guarantees the defendant the right to be represented by an otherwise qualified
attorney whom that defendant can afford to hire, or who is willing to represent the defendant

California to/meet with respondent, who hired him.

Some time later, Low and Fahle represented respondent at an evidentiary :

hearing before a Magistrate Judge. The Magistrate Judge accepted Low's ; even though he is without funds.” Capiin & Drvsdale, Charfered v. United Siafes, 491 U. S.
provisional entry of appearance and permitted Low to participate in the hear-ing 617, 624-625 (1989). To be sure, the right to counsel of choice "is circumscribed in several
on the condition that he immediately file a motion for admission pro hac vice. " important respects.” Wheal, supra. at 159. But the Government does not dispute the Eighth

During the hearing, however, the Magistrate Judge revoked the provisional Circuit's conglusion in this case that the Bistrict Court erroneously deprived respondent of his
acceptance on the ground that, by passing notes to Fahle, Low had vio- lated a : counsel of choice.

court rule restnctmg the cross-examination of a witness to one counsel.
: The Government contends, however, that the Sixth Amendment violation is not "complete”
anted Low to be his only attorney. . unless the défen- dant can show that substitute counsel was ineffective within the meaning of
Strickland v. Washington, 466 ). S. 668, 691-696 (1984)—.e., that substitute counsel's per-
formance was deficient and the defendant was prejudiced by it. In the alternative, the
Government contends that the defendant must at least demonstrate that his counsel of
choice would have pursued a different strategy that would have created a “reasonable
probability that . . . the result of the proceedings would have been different,” id., at 594—in
Fahle filed a motlon to withdraw as counsel and for a show-cause hearing to consider : other words, that he was prejudiced within the meaning of Sfrickland by the denial of his
sanctions against Low. Fahie asserted that, by contacting respondent while re- spondent was counsel of choice even if substitute counsel's performance was not constitutionally deficient.

l

The following week respondent informed Fahle that he wa
Low then filed an apphcahon for admission pro hac vice. The District Court denied his
appllca’non without comment. A month Iater, Low filed a second application, which the Distrigt
Court again denied thhout explanation. Low's appeal, in the form of an application for a wrif
of mandamus, was dis- missed by the United States Court of Appeals for the Eighth Circuit.

hitp://scholar.google.com/scholar_case?case=6681309057367915134&q=05-352&hl=en&... 5/26/2011 http://scholar.google.com/scholar_case?case=6681309057367915134&q=05-352&hl=en&... 5/26/2011
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M To support these propositions, the Government points to our prior cases, which note that;
. not for its own sake, but for the effectithas on

the right to counsél "has been accorded .

the ability of the accused to receive a fair tnal " Mickens v. Taylor, 535 U. S. 162, 166 (20021
(internal quotation marks dmitted). A trial is not unfair and thus the Sixth Amendmentis not
violated, the Government reasons, unless a defendant has been prejudiced. 7

Stated as broadly aé this, the Government's argument in effect reads the Sixth Amendment
as a more detailed version of the Due Process Clause—and then proceeds to give no eﬁect
to the details. Itis true enough that the purpose of the rights set forth in that Amendment is to
ensure a fair trial; but it does not follow that the rights can be disregarded so long as the trial |
is, on the whole, farH What the Government urges upon us here is what was urged upon us i
(successfully, at one fime, see Ohio v. Roberfs, 448 U. S. 56 {1980)) with regard to the Suth
Amendment's right &f confrontation—a line of reasoning that "abstracts from the rightfo its
purposes, and then gliminates the right.” Maryfand v. Craig, 497 U. S. 836, 862 (1990)
{SCALIA J., dissenting). Since, it was argued, the purpose of the Confrontation Clause was;
to ensure the reliability of evidence, so long as the testimonial hearsay bore "indicia of :
refiability,” the Confrontatlon Clause was not violated. See Roberis. supra, at 65-66. We |
rejected that argument (and our prior cases that had accepted it) in Crawford v. Washingfon,

541.U.8.36 (2004) saying that the Confrontation Clause "commands, not that evidence bé
reliable, but that reliability be assessed in a partlcular manner: by testing i in the crucible of *
cross-examination.” ld at61.

{

So also with the Sxxth Amendment right to counsel of choice. |t commands, not that a trial be
fair, but thata parheular guarantee of faimess be provided—io wit, that the accused be I
defended by the counsel he believes to be best. "The Constituiion guarantees a fair trial
through the Due Process Clauses, but it defines the basic elements of a fair trial largely
through the several provnslons of the Sixth Amendment, including the Counse! Clause.”
Strick- land, Supra, at 884-685. In sum, the right at stake here is the right to counsel of chotce‘
not the right to a fair, frial; and that right was violated because the deprivation of counsel was
emoneous. No addxhonal showing of preju- dice is required to make the violation

“complete."#& i

The cases the Govemment relies on involve the right to the effective assistance of counsel.‘
the violation of which generally requires a defendant to establish prejudice. See, e.g.,
Strickland, stipra. at 694; Mickens, supra, at 168; United Stafes v. Cronic, 466 U. S. 648
(1984). The earliest.case generally cited for the proposition that "the right fo counsel is the ;
right to the ef‘ec'nvevassxsiance of counsel,” McMann v. Richardson, 397 11. S, 759, 771, 1. 14
(1970), was based on the Due Process Clause rather than on the Sixth Amendment, see
Powell, 287 U. S., at 57 (cited in e.g., McMann, supra. at 771, n. 14). And even our recogm-
tion of the right to effective counsel within the Sixth Amendment was a consequence of our !
perception that representation by counsel "is critical to the ability of the adversarial system to
produce just results;” Strickiand, supra, at 685. Having derived the right to effective repre-
sentation from the purpose of ensuring a fair trial, we have, logically enough, also derived the
limits of that right from that same purpose. See Mickens. supra. at 166. The requirement that
a defendant show prejudice in effective representation cases arises from the very nature of !
the specific element of thé right to counsel at isste there— effective (not mistake-free)
representation. Counsel cannot be “ineffective” unless his mistakes have harmed the defense
(or, atleast, unless itis reasonably likely that they have). Thus, a violation of the Sixth
Amendment right to, effective representation is not "complete™ until the defendantis

-prejudiced. See tnf:kland supra, at 685.

The right to select counsel of one's choice, by contrast, has never been derived from the
Sixth Amendment's ‘rpurpose of ensuring a fair trial B It has been regarded as the root
meaning of the constitutional guarantee. See Wheat, 486 U. S.. at 159; Andersen v. Treat,
41721). S. 24 (1898)| See generally W. Beaney, The Right to Counsel in American Couris 18—
24, 27-33 (1855). Cf. Powell. supra. at 53. Where the right to be assisted by counsel of one’s
choice is wrongly denied,-therefore, it is unnecéssary to conduct an ineffectiveness or i
prejudice inquiry to establish a Sixth Amendment violation. Deprivation of the right is

l
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"complete" when the defendant is erroneously prevented from being represented by the
lawyer he wants, regardiess of the quality of the representation he received. To argue
otherwise is to confuse the right to counsel of choice— which is the right to a particular lawyer
regardless of comparative effectiveness—uwith the right to effective counsel—which imposes
a baseline requirement of compe- tence on whatever lawyer is chosen or appointed.

Having concluded, in light of the Government's conces- sion of erroneous deprivation, that
the trial court violated respondent’s Sixth Amendment right to counsel of choice, we must
consider whether this error is subject to review for harmlessness. In Arfzona v. Fulminante,
499 U, S. 278 {1991), we divided constitutiona! errors into two ¢lasses. The first we called
"trial error,” because the errors "oc- curred during presentation of the case fo the jury” and
their effect may "be quantitatively assessed in the context of other evidence presented in
order to determine whether [they were] harmless beyond a reasonable doubt.” Id., at 307-308
(internal quotation marks omitted). These in- clude "most constitutional errors.” Id., at 306.
The second class of constitutional error we called "structural defects.” These "defy analysis
by ‘harmless-error' standards” be- cause they "affec]{] the framework within which the trial
proceeds,” and are not "simply an error in the trial process itself.” id., at 309-310.4 See also
Nederv. Unifed Sfafes. 527 U. S. 1, 7-9 (1998). Such errors include the denial of counsel,
see Gideon v. Wainwright, 372 U. S. 335 (1963), the denial of the right of self-representation,
see McKaskle v. Wiggins, 465 U. S. 168, 177178, n. 8 (1984}, the denial of the right to public
trial, see Wallerv. Georgia, 467 U. S. 39, 49, n. 9 (1984), and the denial of the right to trial by
jury by the giving of a defective reasonabié-doubt instruction, see Sulfivan v. Louisiana, 508

U. S. 275 (1993).

We have little trouble concluding that erroneous depri- vation of the right to counsel of choice,
“with consequences that are necessarily unquantifiable and indeterminate, unquestionably
qualifies as ‘structural error.” Id., at 282. Different attorneys will pursue different strategies
with regard to investigation and discovery, development of the theory of defense, selection of
the jury, presentation of the witnesses, and style of witness examination and jury argument.
And the choice of attorney will affect whether and on what terms the defendant cooperates
with the prosecution, plea bargains, or decides instead to go o trial. In light of these myriad
aspects of representation, the erroneous denial of counsel bears directly on the "frame- work
within which the trial proceeds,” Fulminanfe. supra, at 310—or indeed on whether it proceeds
at all. It is impossible to know what different choices the rejected counsel would have made,
and then to quantify the impact of those different choices on the outcome of the proceed-
ings. Many counseled decisions, including those involving plea bargains and cooperation with
the government, do not even concern the conduct of the trial at all. Harmless- error analysis
in such a context would be a speculative inquiry into what might have occurred in an alternate
universe.

The Government acknowledges that the deprivation of choice of counsel pervades the entire
trial, but points out that counsel's ineffectiveness may also do s0 and vet we do not aliow
reversal of a conviction for that reason without a showing of prejudice. But the requirement of
showing prejudice in ineffectiveness claims stems from the very definition of the right at issue;
it is not a matter of show- ing that the violation was harmless, but of showing that a violation
of the right to effective representation occurred. A choice-of-counisel violation occurs
whenever the defen- danf's choice is wrongfully denied. Moreover, if and when counsel's
ineffectiveness "pervades” a frial, it does so (fo the extent we can detect if) through
identifiable mistakes. We can assess how those mistakes affected the outcome. To determine
the effect of wrongful denial of choice of counsel, however, we would not be looking for
mistakes committed by the actual.counsel, but for differences in the defense that would have
been made by the refected coun- sel—in matters ranging from questions asked on voir dire
and cross-examination to such intangibles as argument style and relafionship with the
prosecutors. We would have to speculate upon what matters the rejected counsel would have
handied differently—or indeed, would have handled the same but with the benefit of a more
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jury- pleasing courtroom style or a longstanding relationship of trust with the prosecutors. And
then we would have to speculate upon what effect those different choices or dif- ferent
intangibles might have had. The difficulties of conducting the two assessments of prEJudnce .

are not re- motely comparable 5

v :;

] ;
Nothing we have said today casts any doubt or places any qualification upon our previous
holdings that limit the right to counsel of choice and recognize the authority of trial courts to ;
establish criteria for admitting lawyers to argue before them. As the dissent foo discusses,
post, at 3, the right fo counsel of choice does not extend to defendants who require counsel:
to be appointed for them.'See Wheat. 486 U. S., at 159; Caplin & Drysdale, 481 U. S.. at 624
626 Normay a defendant insist on representahon by a person who is not a member of the !
bar, or demand #Hiat 2 court honor his waiver of conflict-free rﬂpresemahon See Wheat, 486
U. 8. at159-180. We have recognized a frial court's wide latitude in balancing the rightto
counsel of choice agamst the needs of faimess, id., at 163-164, and against the demands of
its calendar, Moms Stappy, 461 U. S. 1. 11-12 {1883). The court has, moreover, an "inde-
pendent interest in ensunng that criminal trials are con- ducted within the ethical standards of
the profession and that lega! proceedings appear fair to all who observe them.” Wheat, sugra
at 160. None of these limitations on the right to choose one's counsel is relevant here. This is
nota case about a court’s power to enforce rules or adhere to practices that determine whlch
attorneys may appear before it, or to make scheduling and other decisions that effectively |
exclude a defendant’s first choice of counsel. However broad a court's discretion may be, the
Govern- ment has oonceded that the District Court here erred when it denied respondent h:s
choice of counsel. Accept— ing that premise, we hold that the error violated respon- dent’s
Sixth Amendment fght to counsel of choice and that this violation is not subject to harmless-

errer analysis. !

* % *® '

The judgment of the Court of Appeals is affirmed, and the case is remanded for further
proceedings consistent with this opinion.

Itis so ordered. |
JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE KENNEDY, and JUSTICE
THOMAS join, dissenting.

| disagree with the Court's conclusion that a criminal conviction must automatically be
reversed whenever a trial court errs In applying its rules regarding pro hac vice admissions -
and as a result prevents a defendant from being represented at trial by the defendant’s ﬁrst~
choice attorney. Instead, a defendant should be required to make at least some showing that
the trial court's erroneous ruling adversely affected the quality of assistance that the :
defendant recelved In my view, the majority's contrary holding is based on an incomect
interpretation of the Sixth Amendment and a misapplication of harmless-error prin- ciples. | -

‘respectfully d:ssenf

|

i
The majority makes a subfle but important mistake at the outsetin its characterization of what
the Sixth Amendment guarantees. The majority states that the Sixth Amendment protects i
“the right of a defendant who does not require appointed counsel to choose who will
represent him.” Ante, at 3. What the Sixth Amendment actually protects however, is the nght
to have the assis- tance that the defendant's counsel of choice is able to provide. it follows ;-

i
|
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that if the erroneous disqualification of a defendant's counsel of choice does not impair the
assis- fance that a defendant receives at trial, there is no viola- tion of the Sixth Amendment.

M

The language of the Sixth Amendment supports this interpretation. The Assistance of
Counsel Clause focuses on what a defendant is entitled to receive ("Assistance”), rather than
on the identity of the provider. The back- ground of the adoption of the Sixth Amendment
points in the same direction. The specific evil against which the Assistance of Counsel Clause
was aimed was the English commaon-law rule severely limiting a felony defendant's ability to
be assisted by counsel. United Stafes v._Ash, 413 1). S. 300, 306 (1973). "[T]he core purpose
of the counse! guarantee was to assure ‘Assistance’ at frial,” id., at 309, and thereby "to
assure faimess in the adversary criminal process,” Unifed Sfaies v. Morrison, 448 U. S. 361
364 (1981). It was not "the essential aim of the Amendment. . . to ensure that a defendant will
inexorably be repre- sented by the lawyer whom he prefers.” Wheat v. United Stafes, 485 U.
S. 153, 159 (1888); cf. Momis v. Slappy. 461 U. S. 1, 14 (1983) ("[Wle reject the claim that the
Sixth Amendment guarantees a 'meaningful relationship' be- tween an accused and his

counsel”).

There is no doubt, of course, that the right "to have the Assistance of Counsel" carries with i
a limited right to be represented by counsel of choice. At the time of the adop- tion of the Bill
of Rights, when the availability of ap- pointed counsel was generally limited, that is how the
right inevitably played out A defendant's right to have the assistance of counsel necessarily
meant the right to have the assistance of whatever counsel the defendant was able to secure.
But from the beginning, the right to counsel of choice has been circumscribed.

For one thing, a defendant's choice of counsel has al- ways been restricted by the rules
governing admission to practice before the court in question. The Judiciary Act of 1788 made
this clear, providirig that parties "in all the courts of the United States” had the right to "the
assis- tance of such counsel or attorneys at law as by the rules of the said courts respectively
shall be permitted to manage and conduct cases therein.” Ch. 20, §35, 1 Stat. 92. Therefore,
if a defendant's first-choice attorney was not eligible to appear under the rules of a particular
court, the defendant had no right to be represented by that attomey. Indeed, if a defendant's
top 10 or top 25 choices were all attorneys who were not eligible to appear in the court in
question, the defendant had no right to be represented by any of them. Today, rules
governing admission to practice before pariicular courts continue to limit the ability of a
criminal defendant to be represented by counsel of choice. See Wheat 486 U. S._at 159.

The right to counsel of choice is also limited by conflict- of-interest rules. Even if a defendant
is aware that his or her attorney of choice has a conflict, and even if the defen- dant is eager
1o waive any objection, the defendant has no constitutional right to be represented by that
attorney. See id., at 159-160.

Similarly, the right to be represented by counsel of choice can be limited by mundane case-
management considerations. If a irial judge schedules a trial to begin on a particular date and
defendant's counsel! of choice is already committed for other trials until some time thereaf- ter,
the trial judge has discretion under appropriate cir- cumstances to refuse to postpone the trial
date and thereby, in effect, to force the defendant to forgo counsel of choice. See, e.g.,
Slappy. supra; United Sfates v. Hughey, 147 F. 3d 423, 428-431 (CAS5 1998).

These limitations on the right to counsel of choice are tolerable because the focus of the right
is the quality of the representation that the defendant receives, not the iden- tity of the
attomey who provides the representation. Limiting a defendant to those attorneys who are
willing, available, and eligible to represent the defendant still leaves a defendant with a poo!
of attorneys to choose from—and, in most jurisdictions today, a large and diverse pool. Thus,
these restrictions generally have no adverse effect on a defendant's ability to secure the best
assistance that the defendant's circumnstances permit.
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Because the Sixth Amendment focuses on the quality of the assistance that counsel of choig":e
would have provided, ! would hold that the erroneous disqualification of counsel does not ‘
violate the Sixth Amendment uniess the ruling diminishes the quallty of assistance that the !

" deferidant would have otherwise received. This would not require a defendant to show that !

the second-choice attorney was constitutionally ineffective within the meaning of Strick- land

v. Washington. 466 U. S. 668 (1984). Rather, the defendant would be entitled to a new trial if
the defendant could show "an identifiable difference in the quality of represenwhon between
the disqualified coupsel and the attorney who represents the defendant at trial.” Rodri- guez
v. Chandler, 382 F.'3d 670, 875 (CA7.2004), cert. denied, 543 U. S. 1156 (2005).

This approach is fully consistent with our prior ded- sions. We have never held that the
emoneous dlsquahﬁw tion of counsel violates the Sixth Amendmentwhen there is no
prejudice, and while we have stated in several cases that the Sixth Amendment protecis a .
defendant's right tq counsel of choice, see Caplin & Drysdale, Chartered v. United Stales.
4911, S. 617, 624:625 (1989); Wheat, supra, at 159; Powell v. Alabama 287 U.S.45 53 |
{1932). we had no occasion in those cases to consider whether a violation of this right can he
shown where therelis no prejudice. Nor do our opinions in those cases refer to that questlon
It is therefore unreasonable to read our general staternents regarding counsel of choice as ;

addressing the isste of prejudice.[2!
|

il ‘

But even accepting, as the majority holds, that the erroneous disqualification of counsel of
choice always violates the Sixth Amendment, it still would not follow that reversal is required
in all cases. The Constltutlon by its terms, does not mandate any particular remedy for
violafions of its own provisions. Instead, we are bound in this case by Federal Rule of :
Criminai Procedure 52(3) which instructs federal courts to "disregar[d]" "[a]ny error. . . which
does not affect substantial rights.” See also 28 U. S. C. §2111; Chapman v. California, 386 U.
S, 18, 22 (1957). The only exceptions we have recognized to this rule have been for "a Ilmxted
dlass of fundamental consti- tutional errors that 'defy analysis by “harmless error” standards.™
Nederv. United Stgfgs, 527 . 8. 1. 7 {1998) (quoting Arizona v. Fulminante, 439 U. S, 279‘

309 {1991)); see also Chapman, supra. at 23. "Such errors . . . ‘necessarily render a trial
fundamentally unfaxr fand] deprive defendants of ‘basic Drotec-hons without which ‘a cnmmal

trial cannot reliably!serve its function as a vehi- cie for determination of guilt or innocence .
and no criminal pumshment may be regarded as fundamentally fair.™ Neder, supra, at 8-9 "_
(quoting Rose v. Clark, 478 U. S. 570, 577-578 {1986} (second omission in original)); see |
also ante, at9 (hshng such errors).

Thus, in Neder, we‘ reJected the argument that the omis- sion of an element ofa crime ina
jury instruction "neces- sarily rénder{s] a cnmmal triat fundamenially unfair or an unreliable ;
vehicle for determining guilt or innocence." 527 U, 8., at 9. In fact, in that case, "quite the
opposite [was] frue; Neder was tried before an impartiai judge, under the correct standard of
proof and with the assis- tance of counsel; a fairly selected, impartial j Jury was instructed to .

consider all of the evidence and argument in respect to Neder's defense . . . ." Ibid. i

Neder's situaﬁon——iwith an impartial judge, the correct standard of proof, assistance of
counsel, and a fair jury—is much like respondent's. Fundamental unfaimess does not
mexorably follow from the denial of first-choice counsel. The "decision to retain a particular !
lawyer™ is "often UQ|n— formed," Cuylerv. Sullivan, 446 U. S. 335, 344 (1980); a defendant's.
second-choice lawyer may thus furn out to be better than the defendant’s first-choice Ia Nyer
More often, a defendant's first- and second-choice lawyers may be simply indistinguishable;
These possibilities wouild not justify violating the right to choice of counsel, but they do make
me hard put to characterize the violation as “always render{ing] a trial unfair,” Neder. sugra, at
9. Faimess may not limit the right, see ante, at 5, but it does inform the remedy.

Nor is it always or nearly always impossible to deter- mine whether the first choice would ;
have provided bettér representation than the second choice. There are un- doubtedly cases
| H
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in which the prosecution would have little difficulty showing that the second-choice attorney
was better qualified than or at least as qualified as the defen- dant’s initial choice, and there
are other cases in which it will be evident to the trial judge that any difference in ability or
strategy could not have possibly affected the outcome of the frial.

Requiring a defendant to fall back on a second-choice attomey is not comparable to denying
a defendant the right to be represented by counsel at all. Refusing to permit a defendant to
receive the assistance of any counsel is the epitome of fundamental unfaimess, and as far as
the effect on the outcome is concerned, it is much more difficult to assess the effect of a
complete denial of counsel than it is to assess the effect of merely preventing repre- sentation
by the defendant's first-choice attorney. To be sure, when the effect of ant emoneous
disqualification is hard to gauge, the prosecution will be unable to meet its burden of showing
that the error was harmless beyond a reasonable doubt. But that does not justify eliminating
the possibility of showing harmiess error in all cases.

The majority’s focus on the "irial error"/"structurat defect” dichotomy is misleading. In
Fulminante, we used these terms to denote two poles of constitutional error that had
2ppeared in prior cases; trial errors always lead to hamless-error review, while structural
defects always lead to automatic reversal. See 499 U. S.. at 306-310. We did not suggest that
trial errors are the only sortts of errors amenable fo harmless-error review, or that alf errors
"affecting the framework within which the trial proceeds,” id., at 310, are structural. The
touchstone of structural error is fundamental unfairmess and unreliability. Auto- matic reversal
is strong medicine that should be reserved for constitutional errors that "always" or
"necessarily,” Neder. supra, at9 (emphasis in original), produce such unfaimess.

Either of the two courses outlined above—requiring at least some showing of prejudice, or
engaging in harmiless- error review—would avoid the anomalous and unjustifi- able
consequences that follow from the majority's two-part rule of error without prejudice followed
by automatic reversal.

Under the majority's holding, a2 defendant who is erro- neously required to go fo trial with a
second-choice attor- ney is automatically entitled to a new trial even if this attorney performed
brilliantly. By contrast, a deferidant whose attomey was ineffective in the constitutional sense.
{i.e., "made errors so serious that counsel was not func- tioning as the ‘counsel’ guaranteed ©
. . by the Sixth Amendment,” Strickland, 466'U. S.. at 687) cannot obtain relief without
showing prejudice.

Under the majority's holding, a trial court may adopt rules severely restricting pro hac vice
admissions, cf. Leis v. Flynt. 439 U. S. 438, 443 (1979) (per curiam), but if it adopts a
generous rule and then errs in interpreting or applying it, the error automatically requires
re\;ersal of any conviction, regardless of whether the erroneous ruling had any effect on the
defendant.

Under the majority’s holding, some defendants will be awarded new trials even though itis
clear that the errone--ous disqualification of their first-choice counsel did not prejudice them in
the least. Suppose, for example, that a defendant is initially represented by an attorney who
previously represented the defendant in civil matters and who has litfle criminal experience.
Suppose that this attorney is erroneously disqualified and that the defen- dant is then able to
secure the services of a nationally acclaimed and highly experienced criminal defense attor-
ney who secures a surprisingly favorable resuit at trial— for instance, acquittal on most but
not all counts. Under the majority's holding, the trial court's erroneous ruling automatically
means that the Sixth Amendment was violated—even if the defendant makes no attempt to
argue that the disqualified attorney would have done a better job. In fact, the defendant would
still be entitled to a2 new trial on the counts of conviction even if the defendant publicly
proclaimed after the verdict that the second at- tomey had provided better representation

http://scholar. google.com/sc‘r‘lolar_case?case=668 1309057367915134&q=05-352&hl=en&... 5/26/201 1 http://scholar.google.com/scholar_case?case=6681309057367915134&q=05-352&hl=en&... 5/26/2011



77N

United States v. Gonzalez-Lopez, 547 US __

|
- Supreme Court 2006 - Google Scholar Page 9 of 10

than any other attorney in the country could have possibly done.
Cases as stark as the above hypothetical are unlikely, but there are certainly cases in which
the erroneous dis- qualification of a defendant's first-choice counsel neither sericusly upsets:
the defendant's preferences nor impairs the defendant's representation at trial. As noted i
above, a defendants second-choice lawyer may sometimes be better than the defendant's .
first-choice lawyer. ‘Defendants who retain counsel are frequently forced to choose among
attorneys whom they do not know and about whom they have limited information, and thus a
deferidant may not lhave a strong preference for any one of the candidates. In addition, i alll
of the attorneys considered charge roughly comparable fees, they may also be roughly '
comparable in expenenc= and ability. Under these circumstances, the erroneous i
disqualification of a defendant's first-choice attorney may simply mean that the defendant will
be represented by an attormey whom the defendant very nearly chose initially and who is able
to provide represen- tation that is just as good as that which wouid have been furnished by
the disqualified aﬁorney In light of these realities, mandating reversal without even a mm(mal
showing of pre}udme on the part of the defendant is unwarranted.

The consequences| of the majority's holding are particu- larly severe in the federal system and
in other court sys- tems that do not allow a defendant to take an interlocu- tory appeal when
counsel is disqualified. See Flaragan v. United Stafes, 465 U. S. 259, 260 (1984). Under
such systems, appellate review typically occurs after the defen- dant has been tried and
convicted. At that point, if an appellate court concludes that the trial judge made a marginaily
incomrect ruling in applying its own pro fiac vice rules, the appellate court has no alternative :
but fo order a new trial—even if there is not even any claim of prejudice. The Sixth
Amendment does not require such results.

Because | believe that some showing of prejudice is required to establish a violation of the ;
Sixth Amendment, | would vacate and remand to let the Court of Appeals determine whether
there was prejudice. However, assum- ing for the sake of argument that no prejudice is i
required, | believe that such a violation, like most constitutionat violations, is amenable to
harmiess-error review. Our statutes derhand it, and our precedents do not bar it. | would then
vacate and remand to let the Court of Appeals defermine whether the error was hamless i in
this case. :

l
[} The dLssenl proposes: yel a thlrd standard—viz., that the defendant must show * "an identifiable difference in the quality
of ion between the counsel and the attomey who represents the defendant at trial.”™” Post, at 4
(opinion of ALITO, 3.} That proposal suffers from the same infirmities (outllned later in text) that beset the Govemment's |
positions. In addition, however it greatly impairs the clarity.of the law. How is a lower-court judge to know what an xdentx—
fiable difference” cons:sts of? Whereas the Government at least appeals 1o Strickland and the case law under it, the mcst
the dissent can claim by way of precedential support for #s rule is that it is "consistent with™ cases that never discussed lhe
issue of prejudice, fd.

[2] The dissent resists gx\J/mg effect to our cases' recognition, and the Government's concession, that a defendanthas a |/
right to be defended by counsel of his choosing. It argues that because the Sixth Amend- ment guarantees the right to the
“assistance of counsel,” it is not violated unless "the erroneous disqualification of a defendant's counset of choice . . . xmpanr
[s] the assistance that a defendant receives at trial.” Post, at 1-2 (opinion of ALITO, J.). But if our cases (and the Govern<
ment's concession) meag anything, it is that the Sixth Amendment is violated when the erroneous disqualification of
counsel “impair{s] the assistance that a defendant receives =t trial ffrom the counse! that he chose].”

131 In Wheat v. Upited States, 486 U, S. 153 (1588). where we formu- lated the right to counse! of choice and discussad
some of the limita- tions upen it, we took note of the overarching purpose of fair trial in holding that the irial coust has @
discration to disallow a first choice of counset that would create serious risk of conflict of interest. /d.,, at 158. [t is one thing
1o conclude that the nghqln counsel of choice may be limited by the need for fair trial, but quite another 10 say that the nght
does not exist unless its ‘denlal renders the trial unfair. I

4] The dissent criticizes us for our trial ermor/structural defedt dichot- omy, asserting that Fulminante never said that “rial,
simors are the only soits of errors amenable 1o hanmiess-eror review, or that aff errors affecting the framewaork within whlch
the trial proceeds are structurat,” post, &t 8 {opinion of ALITO, J.) (intema! quotation marks and citation omitted). Although it
is hard to read that case as doing anything other than dividing constitutional error intg two comprehen- sive categories, our
ensuing analysis in fact refies neither upon such comprehensiveness nor upon trial error as the touchstone for the
availability of harmless-error re\new Rather, here, as we have done In the past, we rest our conclusion of structural error
upen the difficulty of assessmg the effect of the error. See Wallerv, 467, . 30, 48 n. 9 {1984} (violation of the
public-trial guarantee is not subject to harmlessness review because "the benefits of s public trial are fre- quently mtanguble
difficult t© prove, ora matter of chance™): Vs ez v, Hillery, 474 1), S, 254, 263 (1986) ("[Wlhen a petit jury has been

1
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selected upon improper criteria or has been exposed fo prejudicial publicity, we have required reversai of the conviction
because the effect of the viola- tion cannot be 2scertained”). The dissent would use “undamental unfaimess” as the sole
cnlenon of structurai error, and cites a case in which that was the determining factor, see Nederv. United States, 527 3. S.

1..8(1998) (quoled by the dissent, posi, at €). But this has not been the only criterion we have used. tn addition to the
above cases using difficulty of assessment as the test, we have also relied on the irelevance of harmiessness, see
McKaslde v, Wigging, 465 U, S 168, 177. n. 8 (1984) ("Since the right to self-representation is a right that when exerdised
usually increases the likelihood of a tral outcome unfavor- 2ble to the defendant, its deniat is not amenable to *harmiess
error’ analysis™). Thus, it is the dissent that creates a single, inflexible criterion, inconsistent with the reasoning of our
precedents, when it asserts that only those errors that always or render a trial fur tally unfair and
unreliable are structural, post, at 8.

5l in its discussion of the analysis that would be required to conduct harmless-error review, the dissent focuses on which
uounsal was 'better See post, at 7-8 (opinion of ALITO, J.). This focus has the effect of making the analysis look

le, but it ly ir i with the principle (which the dissent purports to accept for the sake of
argument) that the Sixth Amendment can be viclated without a showing of harm to the quality of representation. Cf.

le, sipra, 2t 177, n. 8. By framing its inquiry in these terms and expressing indignation at the thought that a
defendant may receive a new trial when his actual counsel was at least as effective as the one he wanted, the dissent
betrays its misunderstanding of the nature of the right to counsel of choice and its confusion of this right with the right to
effective assistance of counsel,

[1] This view is consistent with the Government's concession that “[tlhe Sixth Amendment . . . encompasses a non-indigent
defendant’s right to select counse! who will represent him in 2 criminat prosecution,” Brief for United States 11, though this
right is "cir ibed in several respects,” id,, at 12 (citation and intemnal quotation marks omitled).

LZ] See Act of Apr. 30, 1720, ch. 8, §29, 1 Stat. 118 (providing for ap- pointment of counsel in capital cases); Setts v, Brady.
3. 455, 467, n, 20 (1942) (surveying state statutes).

31 Powell is the case generally cited as first no(xng a defendants right 10 counse! of choice. Powell involved an infamous
triat in which the were p g frol i any counsel of their choice and were instead constrained to
proceed with court-appointed counsel of dubious effectiveness. We held that this denied them due process and that "a fair
oppartunity o secure counsel of fone’s] own choice” is a necessary concomitant of the right to counsel. 287 U. S., &t 53; ¢f.
id., at 71 (TTihe failure of the trial court to give [petitioners] reasanable time and opportunity to secure counsel was a clear
denizl of due proc-ess”). It is dear from the facts of the case that we were referring to the denial of the opportunity to
choose any counsel, and we certainly said nothing to suggest that a violation of the right to counsel of choice could be
established without any showing of prejudice.

In Wheat, we held that the trial judge had not erred in declining the defendant's waiver of his right to conflict-free counsel,
ang therefore we had no need to consider whether an incomect ruling would have re- quired reversal of the defendant’s
conviction in the absence of @ show- ing of prejudice. We noted that “the right to select and be represented by one’s
preferred attorney is by the Sixth A " 485 U. S, at 159, but we went on {o stress that this right "is
circum- scribed in Several important respects,” ®id., incluging by the require- ment of bar membership and rules against
conflicts of interést. Wheat did not suggest that a violation of the limited Sixth Amendment right to counsel of choice can be
established without showing prejudice, and our statements about the Sixth Amendment's "purpose” and “essential aim"—
providing effective advocacy and a fair tfial, ibid.—suggest the opposite. -

Finally, in Caplin & Drysdiale, we held that the challenged action of the trial judge—entering an order forfeiting furids that the
defendant had earmarked for use in paying his attomeys—had been proper, and, accordingly, we had rio occasion to
address the issue of prejudice: We recognized that "the Sixth Ar a the right to be
represented by an otherwise qualified attorney whom that defendant can afford to hire, or who is willing to represent the
defen- dant even though he is without funds,” 291 S, but we added that "fwlhatever the full extent of the
Sixth Amendment's protection of one's right to retam counset of his choosing. that protec- fion does not go beyond the
individuar's right to spend his own money to obtain the advice and assistance of . . . counsel,” id., at 526 (omission in
original).

Go to Google Home - About Google - About Google Scholar

©2011 Google

http://scholar.google.com/scholar_case?case=6681309057367915134&q=05-352&hl=en&... 5/26/2011



APPENDIX

E



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION IT
STATE OF WASHINGTON, No. 35962-6-11
Respondent, |
V.
"~ ADRIAN CONTRERAS-REBOLLAR, . - UNPUBLISHED OPINION
Appellant.

PENOYAR, A.C.J. —— A jury convicted Adrian Contreras-Rebollar’ of two counts of first
degrée assault and returned special verdicts finding that he was armed with a firearm during the

commission of those crimes., Contreras now appeals, arguing that (1) the trial court erred by

denying his motion for a mistrial; (2) the State did not produce sufficient evidence to prove

beyond a reasonable doubt that he was not acting in self defense; and (3) the trial court erred by
sentencing him based on a criminal history and offender score the State did not prove, Contreras
also argues in a statement of additional grounds for review that he was denied effective

assistance of counse]l. We affirm Contreras’s convictions, but remand for resentencing.

" The record indicates that the appellant’s full name is “Adrian Contreras-Rebollar.” However,
we refer to him as “Contreras” thronghout this opinion and mean no disrespect in doing so.
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“Because of

LEd 2d 1 (1982) (o"
ring), - : ‘
In: the sentencmg phase of. a capxtal case
“fwihat is essential is that tie” ‘jiry have
before it all possible relevant information
about the individud]l defendant ‘whoge fate
it must determine.” Jurek v, Temas, 428

us. 262, 276, 96 S:Ct. 2950, 2958, 49

LEd2d 929 (1976) (opinioni of Stewart,
POWELL, and STEVENS, J1.). For that
reason, we have repeatedly insigted that
“the sentencer in capital cases must be

. permxtted to consider any relevant: mitigat- -

ng factor. Bddings v. Oklahoma, 455
Ui, at 112, 102 5:Ct,, at 875, In fact, as
Jusmce @’CONN OR has ‘noted; ' sentenc-
ing judge’s failure to consider relevant as-

Peets of a defendant’s character and back-
ground creates such an unaceept Te rigk
that the death penalty was unconstitution-
ally imposed- that, even in cases where the

- matter was not raised- below, the “interests
' :of justice” may impoge on revermg courts
% duty to remand [thé] case for .resentene-
_ing” Id, at 117, n,, and 119, 102 8.Ct, at

871, n., and 878 (O’ CONNOR J., concur-

ring).

170601 course, “[t]he nght to present, and

_to have the sentencer-consider, any and all

mltlgatmg evidence means little if defense
counse! fails to look for mltxgatmg evidence
or fails to present a case in mitigation at
the capital sentencing hearing.” Comment,
83 Colum.L.Rev. 1544, 1549 (1983), See,

104 SUPREME -G@URT REPORTER 466.U.8. 705

cons1deved with commensurate care

" That the Gourt rejects the imeffeotivesas- -

sistance claim in this case ghould . not, of

.course, be understood to reflect-any dimi-

nution in commitment to the principle that
“‘the fundamental respect for humamw
underlymg ‘the Eighth Amendment

quires consideration of the character and -

record of the individual offender and the
circumstances. of the particular offense as
a constitutionally indispensable part of the
process-of inflicting the penalty of death,’ ”
E’ddmys v. Oklahoma, supra, 455 U:S,, at
112, 102 S.Ct., at 876 (quoting Woodsor v,
North Caroh’na, 428 U.8. 280, 804, 96 8.Ct.
2078, 2991, 49 LEd.2d 944 (1976) (opinion
of Stewart, POWELL, and STEVENS, J1.)).

I am satisfied that the standards an-

nounced today will go far towards asgisting.
lower federal courts and stite courts in
dlschargmg their constitutional duty te en-
sure that every criminal defendant receives

the effective assistance of coungel guaran-

teed by the Sixth Amendment,

J i1stice MARSHALL dxssentmg *
et ermeore ™

The. Sixth and Fourteenth ‘Amendments
" gudrantee & person accused of a crime the
right to the aid of a lawyer in preparing
and presenting his defense.! It has long
been settled that “the right to counsel is
the rlght to the effective assistancesg; of

counsel.”  McMann v Richardson, 897

U.S. 769, 771, n. 14, 90 S.Ct. 1441, n. 14, 25
L.Ed.2d 768 (1970). The state and lower
federal courts have developed standards
for distinguishing effective from inade-
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quate assistance.! Today, for the first
time, this Court attempts to synthesize and
dlarify those standards. For the most part,

STRICKLAND v. WASHINGTON
Clte ns 104 §.Ct. 2052 (1984)
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claims of ineffective assistance of counsel
to advert to their own intuitions regarding
what constitutes “professional’ representa-

the majority’s efforts are anhelpful. ~ Nei-  tio

ther of its- ):wo principal holdings seems to

me likely to improve the adjudication of

Sixth Amendment claims, And, in its zeal
to survey comprehensively this field of doc-
trine, the majority makes many other gen-
eralizations and suggestions that I find un-
acceptable. Most importantly, the majority
fails to.take -adequate account of the fact
that the locus of this case is a capital
sentencing proceeding. Accordingly, I join
neither the Court’s opmlon nor- 1ts Judg-
-men’c

I Ju— oty e

The opmlon of the Court revolves around

~ two holding&.." First, the majority ties. the
~constntutlonaJ minima of attorney “performi- -

‘ance to a sunp]e ‘standard of reasonable-

" ness.” Ante, at 2065, Second, the majori-

ty holds that only an error of counsel that
has sufficient impact on s trial to “under-
mine confidence in the outcome” is grounds
for overturning a conviction. Ante at
2068. I disagree with both of these rul-
ings. : '

A

My objection to the performance stan-
dard adopted by the Court is that it is so
malleable that, in practice, it will either
have no grip at all or will yield excessive -
variation in the manner in which the Sixth
Amendment is :interpreted and applied by
different courts. To tell lawyers and the
lower courts that counsel for a eriminal
defendant must behave _jqs“reasonably”
and must act like “‘a reasonably competent
attorney,” ante, at 2065, is to tell them
almost not}ung Ih. essence, the majomty

T " has instructed judges called tipon to assess

1. See Note, Identifying-and Remcdymg Ineffec-
tive Assistance of Criminal Defense Counsel: A
New Look After United States v. Decoster, 93
Harv.L.Rev. 752, 756-758 (1980); Note, Effec-
tive Assistance of Counsel: The Sixth Amend-
ment and the Fair Trial Guarantee, 50 U,Chi.L.
Rev. 1380, 1386-1387, 1399-1401, 1408-1410
(1983).

tion, and has discouraged them from trying
to develop more detailed standards govern-
ing the performance of defense counsel.
In my view, the Court has thereby not only
abdicated its own responsibility to interpret
the Constitution, but also impaired the abil-
ity of the lower courts to exercise theirs.

The debilitating ambiguity of an “objec-
tive standard of reasonableness” in this
context is illustrated by the majority's. fail-
ure to address important issues concerning
the quahty of representatlon mandated by
undemable fact that a person of means,%y
gelecting a lawyer and paying him enough
to ensure he prepares thoroughly, usually
can obtain - betber representation than that
avaxlable to an indigent defendant, who
must rely on’ “appointed counsel, who, in
turn, has limited time and resources to
devote to a given case. Is a ‘“reasonably
competent attorney’” a reasonably compe-
tent. adequately paid retained lawyer or a
reasonably competent appointed attorney?
It is also a fact that the quality of repre-
sentation available to ordinary defendants

'in different. parts of the country varies

s1gmf1<:a.ntly Should the standard of per-
formance mandated by the Sixth Amend-
ment vary by locale? 2 The majority offers
no clues as to the proper responses to these
questions.

CThe majority defends its refusal to adopt
more specific standards primarily on the
ground that “[njo particular set of detailed
rules for counsel’s conduct can satisfactori-
ly take aqecountye of the variety of circum-
stances faced by defense counsel or the
range of legitimate .decisions regarding
Liow best to represent a criminal defend-

2. Cf., eg., Moore v. United States, 432.F.2d 730,
736 (CA3 1970) (defining the constitutionally
required level of performance as “the exercise
of the customary.skill and knowledge which
normally prevails at the time and place").
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ant " Ante, at 2065 I ag,sree tha,t ¢ |

could profltably be made the subj_, _.__t of
"umform standards :

* Thie opinion of the Court of Appeals in
this case represents one sound attempt to
-develop: partlculamed gtandards demgned
to ensure that all defendants receive-effe
tive legal assistance. . See 693 T2 1248,
12511258 (CAb 1982) (en‘banc). For other,
generally consistent efforts, see United
States v. Decoster, 159 U.8.App.D.C. 326,
838-884, 487 F.2d 1197, 1203-1:204 (1973),
disapproved on rehearing, 199 US. pp.
D.C. 859, 624 F.2d 196 (en banc), cert. de«
ried, 444 U.S. 944, 100 S.Ct. 802,
LEd:2d 811 (1979); C’oles v. Peyton, 889
F.2d 224, 226 (Ca4), cert. denied, 898 US.
849, 89 SCt 80, 21 L.Ed.2d 120 (1968);
People 9. Pope, 28 Cal. 3d 412, 424-425, 590
P:2d 859, 866, 152 Cal.Rptr, 782, 789 1979);
- State -v. Harper, 57 Wisi2d 548, §50-557,
205 N.W.2d 1, 6-9 (1978):3 By refusing to
address the merits of these proposals, and _}

3.

For a review of.other decisions attempting to
develop guidelines for assessment of ingffective-
assistance-of-counsel cldims, see Eeickson, Stan-
dards of Gompetency for Défense Counsel in'a
Criminal Case, 17 Am.Crim:L.Rev..233, 242-248

(1979). Many of these decisions rely heavnly on .

the standards developed by thé American Bar
. Association. . See ABA Standards for Criininal
Justice 4-1.1—4-8.6 (2d ed. 1981).

4. Cf. United States v. Ellison, 557 F.2d 128, 131 |
. (CA7 1977) In discussing the related problem
of measuring injury caused by joint representa-
tion of conflicting interests, we-observed:

“ITihe evil ... is in what the advocate finds
himself compclled to refrain from doing, not
only at trial but also as to possible pretrial plea
negotiations and in the sentencing process. It%9
may be possible in some cases to identify from
the record the prejudice resulting from an attor-

104 SUPREME ‘@OURT REPORTER

. well-prepared lawyer.

466‘U;’S 209

fear, wx]] stunt the development of constl
tuitional doctrine in this area.

moB
object to the .prejudice standard.

RE

adopted by the Court for two- mdependent

yer had been competent @ Seemmgly im-
pr i) le cases can sometimes be disman-
tled‘by good defense counsel. - On the basis :
“of a cold: record, it may be impossible for a
reviewing court confidently te ascertain
how the government's evidence and argu:

" ments would have stood up agamst rebut-

td]l and cross-examination by a shrewd,
The diffieulties of
gstimating prejudice after the faet are ex-
acerbated by the possibility that evidence
.of ‘injury to the defendant may be missing
from' the reord precisely because of -the
‘incompetence of defense counsel# In view
of all these impediments to a fair evalua-
tion of the probalility that the outcome of
o trigl was affected by ineffectiveness of
counsel, it seems to me senseless to impose :

 on & defendant whose lawyer has been

shown to have been incompetent the bur-
den of demonstrating prejudice;]

ney's faxlure 16 undertake certain trial tasks, but
.even with a record of the sentencing hearing
availdble. it would be difficult to judge intelli-

- gently the impact of a conflict-on the attorney’s
representation of a client. And to agsess the

- -impact of a conflict of interests on the. attorney’s -
options, tactics, and decisions in plea negotia-
tions would be virtually impossible. Thus, an
inquiry into a claim of harmiless error here
would .require, unlike most cases, unguided
speculation.” Holloway v, Arkansas, 435 US.
475, 490-491, 98 S.GCt. 1173, 1181-1182, 55
‘1.Bd.2d 426 (1978) (emphasis-in original),
‘When defense counsel fails to take certain ac-
tions, not because he is “compelled” to do so,
but because he is incompetent, it is often equal-
ly difficult to ascertain the prejudice consequent
upon his omissions.
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_lpiSecond and more fundamentally, the
assumption on which the CGourtls holding
rests is that the only purpose of the consti-
tutional guarantee. of effective assistance
of counsel is to. reduce the chance that
innocent persons will be convicted. In my
view, the guarantee also functions to en-
sure that convictions are ohtained only

through fundamentally fair procedures.:

The majority contends that the Sixth
Amendment is not violated when a mani-
festly guilty defendant is convicted after a
trial in which he was represented by a
“manifestly ‘ineffective attomey I cannot

agree. | Bvery defendant is entitled to a -
trial in which his interésts are.vigorously’
~and conscientiously advocated by an able

- lawyer. A proceeding-iri which the*defénd-
ant does not receive meaningful assistance

in meeting the forces of the State does not,
m my. opxmon, constntute due process

In C’}Lapman . Calzforma, 386 JU.S..18,

'23 87'8.Ct. 824, 827 17 L.Ed.2d 705 (1967),
‘we. acknowledged that certain constitution-

~ 8] rights are “so basic to a fair trial that
their infraction can never, bhe treated as
harmless error.” Among these rights is
the right to the assistance of counsel at
trial. Id., at 23, n. 8, 87 8.Ct,, at 827, n. §;
see Gideon v. Wainwright, 372 U.S. 835,

. 838, Ct. 792, 9 L.Ed.2d 799 (1963).° In my
wew, the right j510t0 ¢ffective assistance of
counsel is entailed by the right to counsel,

~ and abridgment of the former is equivalent

v tO abrxdg‘ment of the latter.” I would thus

"8 5, Sec Unued States v. Decoster, 199 U.S.App.D.C.
359, 454457, 624 F.2d 196, 291-294 (en banc)
“(Bazelon, J., ting), cert. denied, 444 U.S.
944, 100 S.CL 302, 62 L.Ed.2d 311 (1979); Note, -
93 Harvi.L.Rev., at 767-770.

6. In cases in which the government acted in a
way that prevented defense counsel from func-
tioning effective’ly, we have refused to require
the defendant, in order to -obtain a new trial, to
demonstrate that he was injured. In Glasser v.
United States, 315 U,S, 60, 75-76, 62 S.Ct. 457,

- 467-468, 86 L.Ed, 680 (1942), for example, we
held:

“To determine the precise degree of prejudice
sustained by [a defendant] as a result of the
“courl’s appointment of [the same counsel for
two codefendants with conflicting interests] is
at once difficult and unnecessary. The right to

hold that a showing that the performance
of & defendant’s lawyer departed from con-
stitutionally prescribed standards requires

& new- trial regardless- of whether the de--
fendant suffered demonstrable prejudice’

theréhy.

I
Even if T were inclined to join the majori-
ty's two central holdings, I could not abide
the manner in wlhich the majority eldbo-
rates upon its rulings. Particularly regreb
“table are the majority’s discussion of the
“presumption” of reasonableness to be ac-
corded lawyers’ decisions and its attempt to
pre;udge the merits of claims previously

“rejected by lower courts using different

legal standards

A
In defining the standard of attorney per-
formance réquired by the Constitution, the
‘majority -appropriately notes that many

- problems confronting criminal defense at-

torneys admit of “a range of legltnmat/e”
responses. Anle, at 2065, And the maJom—
ty properly cautxonu courts, when review-
ing o lawyer's selection amongst.- a set of
options, to avoid the hubris of hindsight.
Ibid. The majority goes on, however, ‘co
-guggest that reviewing courts should ‘
dulge a strong presumption that counsel'
conduct” was constitutionally acceptable,
ibid.; see ante, at 2066, 2069, and should
“appl[y] a heavy measure of deference to
counsel’s Judgments " ante, at 2066.

have the assistance of counsel is too fundamen-
tal and absolute to allow courts to indulge in,
nice calculations as to the amount of prejudlce
‘arising from its denial.” -

As the Court today acknowledges, United
States v. Cronic, 466 U.S,, at 662, n. 31, 104 S.Ct,,
at 2048, n. 31, whether the government or coun-
sel himself is to blame for the inadequacy of the
legal assistanice received by a defendant should

..make no difference in deciding” whether the
defendant must prove prejudice,

67. See United States v. Yelardy, 567 F.2d 863, 865,
n. 1 (CA6), cert. denied; 439 U.S. 842, 99 S.Ct.
133, 58 L.Ed.2d 140 (1978); Beasley v. United
States, 491 F.2d 687, 696 (CA6 1974); Common-
wealth v. Badger, 482 Pa, 240, 243-244, 393 A.2d
642, 644 (1978),
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T am not sure what these phrases mean,
and I doubt that they will be sglf-explan-

.Z_"'.' and “heavy” mxght b6 |
upon defendants an uny

more latltude, by “strongly presummg’"‘
that their behavior will fall within the.zone
of’_ casongbleness, is covertly to legh mate
conyictions and sentences obtained onghe .
bagl& _of incompetent -conduct by deferise
connsel.

The only justification the majority itself
provides for its proposed .presumption -is
that ‘undue receptivity to- claims- of ‘ineffec-
mv asswtance of. counsel would ericourage

.‘too many defendants to raise such claims

and theréby would clog the courts with
frivolous suits and “dampen the ‘ardor” of
défense counsel. See anie, at 2066. I
have more. confidence than the majority in
the ability of state and federal courts expe-
ditiously to dispose of meritless arguments -
and to ensure that responsible, innovative
lawyermg is not inhibited. In my view,

Jittle will be gained and much may be lost
by instructing the lower courts to proceed -

on ‘the assumption that a defendant’s chal-
lenge to his lawyer’s performance will be
‘insubstantial.

8. See, eg., State v, Pacheco, 121 Ariz. 88,91,.588
P.2d 830, 833 (1978); Hoover v. State, 270 Ark
978, 980, 606 S.W.2d 749, 751 (1980); Line v.
State, 272 Ind. 353, 354-355, 397 N.E.2d 975,
976 (1979),

9. See, eg, Trapnell v. United States, 725 F.2d
149, 155 (CA2 1983); Cooper v. Fitzharris, 586
F.2d 1325, 1328-1330 (CA9 1978) (en banc), cert.

B

‘», some cout‘ts
“farce—and

gardless Of the 'anury to the defendant, 1
"The Court today substantlally resolves

.these disputes. The ‘majority holds that
the lanstltutlon is violated when defense
counsel’s representatlon falls below the lev-
el .expected ¢f reasonably competent de-
fense counsel, ente, at 2064-2067, and so
affects the trial that there is a “reasonable
probability” that, absent counsel’s ertor,
the outcome, Would have been dlfferent
ante, ot 2067-—2069 )

CGuriously, though, the Court discounts

. the gignificance of its rulings, supgesting

that its_choice of standards matters little
oand that.few if any cases would have been
decided differently if the lower courts had
dlways applied the tests announced today.’
See ante, at2069. Surely the judges in the

: state and lower federal courts will be sur-

pmsed to -learn that the distinctions they .
have so fiercely debated for many years

are in fact unimportant.

‘The majority’s comments.on. this point
seem to be prompted principally by a reluc

demed 440 US. 974, 99 SCt. 1542 59 L.Ed 2d
793 (1979). :

. 10. See, e.g., United States v. Decoster, 199 US,"

App.D.C,, at 370, 'and n. 74, 624 F.2d, at 208, and

n. 74 (plurality opinion); Knight v. State, 394
So0.2d 997, 1001 (Fl&1981)

11, See n. 7, supra,

For many years t_h_e lower courts have

e .
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Regina Hernandez only for the purpose of assessing her

“credibility.  You .must not consider the testimony for

any other purpose.
Mr. Schoenberger?
MR. SCHOENBERGER: Thank you, Your Honor.

JAY BERNEBURG,

having been called as a witness by the plaintiff, being

first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. SCHOENBERGER:

Q
A
Q
A
Q
A
Q
A
Q
A
Q

Good morning, Mr. Berneburg.

Good morning.

Are you emplqyeda sir?

Yes, sir. -

And how are you employed?

I am an attorney.

How long have you been an attorney?

This is my ten years in October.

Is that a licensed profession?

Yes, it is.

You have a license to practice law in the State of
Washington?

Yeg, admitted by the Washington State Bar Agsociation,
Bar No. 17265.

2nd have you been retained in this case?

813
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Yes, I have.

- Do you recall thgigvents of Sunday, January 15th of

this vyear?

Are you referring to Regina Hernandez?
Yes.

I have it down on the 21st.

A week after?

Sunday afternoon.

And what happened that Sunday afternoon?

We were working on preparing the case for trial. We

went with Adrian.

Who is "we"?

You and I. Then we went to interview Regina Hernandez.
Where did he meet with her?

In the Pierce County Jail.

Why was she in the Pierce County Jail?

They brought her over from another location so that she
could testify in this trial.

Do you recall your discussion with her with
specificity?

Yes, I do.

Do you recall discussing the state of Mr. Solis's
vehicle at the time of the incident?

Yeg, I do.

Did you ask her or did she tell you about the vehicle?

814
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I asked her about the vehicle; however, she provided

the*information,about,the,vehiqle; »She responded to my
question. -
What was your quéstion?
My question was specifically that in her statement to
the police she had said that she was looking down at
the CD's on the floor, and I wanted to know what got
her attention and what caused her to look up and at
what point did she loock up and when she did, what did
she see. And I said, What can you tell me about the
car?
And did she have &n answer?
Yes, she did.
What did she tell you at that time? |
When I asked her were the lights on or off, and I
didn't specify what lights -- I said, Were the lights
on or off? And she said, The little yellow lights on
the side where the turn signal is were on. 2And I said,
That would be the running lights?

Yes.

I said, What about the headlights?

She said they were off.
Did she have anything else?
Not on that subject.

MR. SCHOENBERGER: Thank you. I have nothing

815
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Testimony of JA. ABERNEBURG, 1-29-07

further.

THE COURT: Mr. Greer, any questions?

MR. GREER: Yes, sir.

CROSS-EXAMINATION

BY MR. GREER:

Q

L @)

O T = © B

Mr. Berneburg, you said she said the headlights were

off?

Mm—hmm,

You had read two prior statements that she had given to
law enforcement?

Mm-hrmm.

You have to say yesg, sir.

Yes., I'm sorry.

In both those statements she made it real clear to the
detectives that she didﬁ‘t see the headlights, correct?
No, that's not what I recall. What I recall ig that
that subject was never discussed.

Mr . Berneburg; you put in a brief, did you not,

regarding this issue and attached a copy of a

transcript?

Correct.

And I believe your original is with the Court. I'm

going to hand vyou what's been marked as Plaintiff's

Exhibit 156. Do you recognize that?

Yes, 1 do.
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What I would like you to do is turn to your attachment

~in there, the transcript, and I've got on the bottom

two pages marked, bent pages. That's ﬁhé%bné ﬁhét your
were just passed. And there's portions in there either
highlighted or bracketed. Would you read that to
yourself?
Are you referring to page 4247
Correct. Would you read that to yourself?
(Reading.) Okay.
And there's another passage a couple of pages later.
Would you read that to yourself?

THE COURT: What page 1s the second?

THE WITNESS: 427,
(Reading.) Okay.
Had you read those passéges prior to talking to
Ms. Hernandez?
Abgolutely.
And it's true, is it not, that the detective asked her
what she saw of that car, correct?
That is correct.
And she saild she was looking down at CD's, that the
defendant saw the car, that the first thing she knew
was gunfire; she was listening to gunfire. She looked
up. She saw the defendant's gun and she looked in the
rearview mirror and saw brake lights. Isn't that fair
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and accurate?

That's what's in the report, ves.

I want to also hand you Plaintiff's 156,‘énd i want to
ask yvou before I do: Did you look at anything in that
transcript before talking to Ms. Hernandez?

I don't recall that day, aithough I had completely read
the discovery prior to talking to Ms. Hernandez, yes.
You completely read the discovery?

Ag far as I know, yes.

Every bit of it?

Mm-hmm.

Now I want to hand you Plaintiff's 155. Let me find
the specific area first. First, if you can identify it
and then I'll have you turn to page 8 of 8, the second
full paragraph. |

This is a police incident report, dot 21, making it the
21st report logged into the system by the police,
written by Officer Bradley Graham. At which paragraph?
The second paragraph on the last page, 1f you would
read it to yourself.

(Reading.) Okay.

Have you read that before?

Yes, I have.

and that is also a statement given at this time to
Detective Graham regarding what she saw at the time of
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the shooting, correct?

No, that's not gq;?gct. What is written here is
Detective Graham's restatementﬂdfrwhat hé Eéiieﬁedisher
said to him, and I don't think it's accurate.

Were you there? |

I'm going based on the transcript.

Mr. Berneburg --

I'm reading the transcript, Mr. Greer, and based on

what 1s in this transcript, that is not an accurate

gtatement.

Mr. Berneburg, were you there?

No.

So you gay that it's not accurate as to what Detective
Graham put down that she said?

I'm reading the transcfipt. It's not an accurate
reflection of what's in the transcript.

The paragraph that you just read says exactly what the

transcript says?
No, it doesn't.

Mr. Berneburg, read the paragraph out loud.

"Once back in Luis's car she said she was going through '

her CD case when they pulled away. Luls saw another

car and slowed down."

At that point, Mr. CGreer, that is never in the

transcript.
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It doesn't say "Mr. Greer," doeg it? Read the

paragraph, please.

house, end quote. As they pasgsed it, Luils grabbed his
gun and leaned out the window and started shooting.

She didn't know how many times he shot or who he was
shooting at. She said she turned back to see its brake
lights. She didn't see any heads in the car. She said
he told her, quote, Man, I smoked that fool, end quote.
She asked him why he did that and he didn't say
anything.

Now, reviewing that paragraph, does it not say that
it's the defendant who saw the car? Isg that what it
gays?

That's what Bradley Graham says that Regina Hernandez
told him.

So the answer is ves, that's what it says?

That's what it says.

And then the next thing ig, When the car is passing,
the defendant starts shooting. Isn't that what it
says?

That's what it says.

And then the next thing it says is: Then she looks and
she sees brake lights. Isn't that what it says?

That's what it says.
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And in the transcript, in the two points that you read,

thap[gmwhatrghey say, correct?

These statements are not in agreement --

Is that what --

No, it's not.

Read the transcript.

To myself or out loud?

Out loud, the part that is highlighted.

Out of context or do you want me to read the whole

‘statement?

Read the parts that are highlighted. You're the

witness, not the attorney.

MR. SCHOENBERGER: Objection. I don't know
what's highlighted.

THE COURT: Show it to Mr. Schoenberger.
This is on page 424 or 42772

MR. GREER: 424, Your Honor, is the first
one, page 6 of 13 at the end of this transcript.

MR. SCHOENBERGER: Thank vyou.
(By Mr. Greer) The highlighted portion, and what T
mean 1s the bracketed.
"Graham: Okay. Can you tell us how that came about?
What happened? |

"Hernandez: Uhm, we were leaving at Yessgica's

house and the car was rolling past us and I was looking
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Now, the jury will decide whether those statements are
different or not, but since you already testified that
they're different, and remember ﬁﬂéﬂiséuériéwéﬁ what
she gaw regarding the car's headlights, those
statements are completely congistent, aren't they?
I'll say that, yeah.

And the only lights she ever said that she sgaw and in
context the only thing she ever saw was when the shots
started happening, she looked up, she saw the defendant
with a gun in hig hand, yelled at him, grabbed at him,
and then turned around and saw brake lights, correct?
That is what's in the interview, correct.

And in the transcript?

That's what's in the transcript.

And all the statements‘that she gave, because that's
the entirety of the statements she gave to law
enforcement, correct? You read the discovery?

That 1s correct.

And that is what she said, right?

Correct.

Now, did you fead all the discovery, as you said you
didr

I believe so, yes.

Did you read the police reports where the first witness
on the scene, Kim Say, say the headlights were on the
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car?

"That's -correct .. - .

Did you read the first officer's police rebgrénwhéréghe#
says the lights were on?

Yes.

And all the other witnesses that would have seen
something, meaning Mr. Kelley and Mr. Solis, they also
indicated that they were driving down the street and

nothing brought their attention to anything until they

heard gunfire, correct?

Correct.

So there's no witness in this case, none, ét the time
that you go over to that jail the night before you give
your opening statement, there is no witness, no piece

of evidence in this case that says the headlights were

off; is that accurate?

Nothing in the discovery, coxrrect.

Nothing anywhere?

I'm talking about my client, having conversations with
my client, but yeah.

And then you're on this case. How many witnesses did
you interview prior to this case started?

THE COURT: Ladies and gentlemen, I'm going

to ask the jurors to step out just for a minute.

Again, please don't discuss the case among yourselves
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or with each other. We'll get you back in here in a

couple of minutes. Thank you.

 (After the jury left the courtroom,

the following proceedings were

had:)
THE COURT: I'm a bit concerned, Mr. Greer,

that you're arguing your case. Mr. Schoenberger hasn't

objected to these questions. What does this have to do
with the very limited issue of Mr. Berneburg?

MR. GREER: The issue is the credibility of
the witness. '

THE COURT: Well, do you mention Ms. Say?

MR. GREER: Because all the evidence, Your
Honor, as I pointed out, says the lights were on.

THE COURT: What does that have to do with
the credibility of Hernandez and what Berneburg talked
to her in the jail? It seems to me you're creating
some problems here. Mr. Schoenberger is not objecting.
Maybe that's tactical on his part. I don't know.

MR. GREER: Correct. It means who's telling
the truth.

THE COURT: Ms. Say has nothing to do with
Mg. Hernandez. Please refer to the limiting
instruction. I just told the jury this is the limited

igsue of credibility of Regina Hernandez. Why do we
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need to mention Ms. Say, for example? And that's final

argument when we get to argument.

MR. GREER: No, Your Honor, whég'éﬁimﬁortanﬁr
ig what's in Eig mind when he goes to the jail¥ That's
what I'm asking. The discovery is provided to him. He
reads it. He knows that the responding officer and all
the witnesses in this case say the lights are on. He's
trying to convince the witness to say differently.
That's the point. This ig all information that he has.

THE COURT: You honestly don't think you're
arguing with Mr. Berneburg?

MR. GREER: Arguing with him?

THE COURT: Yes.

MR. GREER: Well, I don't know the term
"arguing" is right. He}s a witness. I'm doing a
crogs-examination and asking leading questions, and he
may be arguing with me, but the problem is, I need to
show the jury what he had in his mind, how many
witnesses he talked to. Judge, the truth of the matter
is, as I've said, he gets on this case and he does one
thing --

THE COURT: We're creating more potential
problems, it appears to me.-

Mr. Schoenberger, anything else you want to add?

MR. SCHOENBERGER: ©No, Your Honor.
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WEDNESDAY , JANUARY 24, 2007; MORNING SESSION

(All parties present.)

(Jury not present.)

THE COURT: Good morning. You can all be
seated. We're back on the case of State vs. Adrian
Contreras-Rebollar. I would like to get the jury in
here as soon as possible. Mr. Kelley is the next
witness?

MR. GREER: Yes, sir. He's in CDPJ, ready to
go. The issue with Mr. Berneburg that was addressed

yesterday afternoon, I would like to resolve, Your

- Honor, if I can.

I spoke with our appellate unit, and Ms. Proctor,
representing them, is concerned about the issues just
like the Court and everybody else, I think. I've
proposed a limiting instruction that I passed to the
Court, and I would also request that the Court exclude
Mr. Berneburg from the rest of the proceedings. It's
my understanding that the defense didn't plan on him
being here anyway, and in talking to them this morning
off the record, that's still the plan.

I think this way would, at least minus any sort of
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prejudice that could be brought to the defendant by
virtue of Ms. Hernandez's testimony about Mr.
Berneburg. -

THE COURT: Well, Mr. Schoenberger?

MR.SCHOENBERGER: Your Honor, I don't have
any objections. As I stated yesterday, Mr. Berneburg
is associated on this case, retained by the family, and
his role is limited. It was not to take over, it was
not to substitute for me, so his role, as anticipated
by agreement and discussion with him recently, would be
in the background.

THE COURT: Well, Mr. Greer is also propoéing
a limiting instruction here based on WPIC 4.64.

'MR. GREER: 2And, Your Honor, I should point
out that I did modify ﬁhe WPIC.

MR.SCHOENBERGER: I looked at the
ingtruction, Your Honor, I've not looked at the WPIC.
I question whether I even need to draw attention to it
at this point in time. I would like to go back and
look at the WPIC and any notes or comments.

THE COURT: So you want me to give them this
instruction when? Now?

MR. GREER: I think it's appropriate now, as
well as with the packet that the Court reads to them in

closing.
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An unimportant morass here: Schoenberger stating Mr.Bern-
eburg's role ig limited and his role wouqube“inithe_bgck;ound,
(RP5 452) However, all co-counsel's roles are limited. You're
either lead-counsel on a case, or co~counsél, and that's
precisely what Schoenberger was referring to. Even do Berne-
burg's role was to be in the backround, his role there was to
subsidize and advocate critical functions to Mr.Contreras'
defense.

Berneburg was‘in charge of 4 crucial witnesse's for the
defense, including that of Benito Cervantes. (RP6.793, 795;
AP-C 1-2) As well as the jufy instructions on Petitioner's
case. (RP5 452 at 10; 456 at 13)

Authority Petitioner relies on for his argument is in

United States v, Laura, 607 F.2d 52 (3rd Cir. 1979)., along

(Cases cited therein). Stated in Laura, "a judge cannot
dismiss local counsel because of counsel's participation was,

in the eyes of the judges, modest or miniscule. ILaura, 607

¥.2d at 45. 4

4 Research conducted for U.S. v. Laura, 607 F.2d 52 (3rd Cir.
1979) case is derived from the VersusLaw, Inc. computer ""Law
Search Engine" program. At ## being the numbered paragraph of
language and/or law provided therein.
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admitting he's a gang member or something to that
effect, no objection, but any sort of specific
instances of conduct or character evidence ig
inadmissible. And we get back to the issue of the
defendant. If we're going to sling mud and portray
Mr. Solis as a bad guy and the defendant had all this
previous knowledge, then, as the Court, I think, said
at the beginning of this trial, the issue of him being
a felon in possession of a firearm, in all fairness,
needs to come in.

THE COURT: Who's the invegtigator?

MR. GREER: Hig name i1g Bernito Cervantes.

THE COURT: What do you anticipate him
testifying about, Mr. Schoenberger?

MR. SCHOENBERGER: it's my understanding, and
I have not yet met with him, that he is a private
investigator, and in a previoug case in which Mr.
Berneburg was involved he wasg attempting to serve
Mr. Solis as a witness with a subpoena for his
testimony, and in tracking him down he learned about
his gang affiliation and his reputation in the
community for violence. And it certainly should come
in when we have a self-defense claim. It certainly
doeslcome in that he had a reputation in the community

for being a wviolent person.

793

State of Washington vs. Adrian Contreras Rebollar




10
11
12
13
14
15
16
17
18
19
20

21

24

25

objection, but my Officer Ringer isn't an expert of
Surefios. As I understand it, Mr. Schoenberger is
trying to contact Sgt. Davidson to have him testify,
and I have no objection to that, but, again --

MR. SCHOENBERGER: I don't know the substance
of what he's going to be offering. I haven't talked to
Sgt. Davidson about his knowledge of Surefios.

THE COURT: Well, Davidson wasgs the fact
witness on the scene, the sergeant in charge.

MR. GREER: He did do some things, but more
or less along the lines of he's the lead detective in
the homicide division, in charge of the detectives in
the homicide division.

THE COURT: Why do you want to call him?

MR. SCHOENBERGER: For facts about Nick
Solis. I would like to ask him: Do you know Nick
Solis to be a member of a gang; do you know that gang;
and tell me about the gang and their proclivity towards
extreme violence.

THE COURT: What are you going to anticipate
him saying?

MR. SCHOENBERGER: Once again, this was a
task that I delegated for Mr. Berneburg and I don't
have the answers for you yet.

THE COURT: Can you communicate at least a
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with Mr. Greer that we have a morass. We have a
situation that I believe ig not on the edge. In fact,
I think it's over the edge. The jury has reason to
believe or suspect based upon a witness's testimony
that Mr. Rebollar's counsel have done something wrong,
and we can't let that stand. We just can't give them
an instruction to ignore the allegations that

Mr. Rebollar's counsel may have done something wrong.
We can't do that. We have to correct that.

We have to let the jurors know that this man's
attorneys have not done anything wrong. Now, that kind
of cuts against us. Regina Hernandez' testimony, for
the most part, was beneficial to this man.

THE COURT: So what if I allowed Berneburg to

testify on this very limited issue, whether he told her

to say this in ‘the dnterview in the jail and leave it

at that? Why do I have to declare a mistrial?

MR. SCHOENBERGER: Well, because I think both
Mr. Berneburg and I need to testify, both of us, not
just one of us, and that if we are testifying on a
material isgsue like thisg, we must be disqgualified under
RPC 3.7.

THE COURT: Is this a material issue? 1It's
kind of collateral.

MR. SCHOENBERGER: Whether defense has
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committed a felony?

THE COURT: No. The material issue, it seems
to me, is Ms. Hernandez and her credibility and what

she saw. That's what's material. I don't think

anybody is accusing Mr. Berneburg. Nothing has been

filed, I assume, for committing a felony. That's kind

of a nonissue.

Well, I'm going to deny the motion at this point
and we can take this up later. I know Mr. Greer
indicated he didn't really have time to respond, that
he just got this. So I'm going to deny it at this
time. We'll readdress it later and give Mr. Greer time
to respond. My understanding is the defense isn't

planning on calling anybody until Monday. So anything

elgse on this issue?
MR. CREER: No.

MR. SCHOENBERGER: Can I have a moment, Your

Honoxr?

THE COURT: Yes.

(Mr. Schoenberger confers with Mr.
Berneburg.)

MR. SCHOENBERGER: I'm reminded, Your Honor,
by Mr. Berneburg that should you allow him to testify
pursuant to our supplemental witness list, that we
would also like to preserve my testimony by way of an
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