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1. tl\'f. Cow\-'fefa.e' c\C\\W\ c.o'f\c.e.'('V\\"'S +"e e:~c\ue,\oV\ of 

hi o 'fe-\--o.. \ V\ed_ CO- CO U'f\6e \ -\--'-''fo ve '\\ d\ 'fee;\- o.r .lJ\ -\"'fo.Y')' 

o.c:\-\oV\ by 1--\\e. -k-r\o.\ cour-t- ·,o a ch'fec:\·· ,.,-\-\~o...\-\on 

oY\ \\-.o me.'f\1--o. 

~. 'Pe-\-\1-\1"\o\'\e-"16 c\c.\\1'1\ 'oe V\o'IN ro.\6e..s c..oY\c.e'fn\'i\S *"e. 
0~\cl e"/..c\\16\0'f\ h~6 no-\- ~e,e'f\ \''fe'I\Ooe\'1 \\e.G.'('(~. o.l'd 

deA-er'fY\\V\e..J oV\ 1--~e YV\e..Y" \+s a.e .b'f\ete~ \e'fe.. 

3. \he ~eo.\ove \'l\1-e:fee-\-8 o~ ~os+\ce 'fe.q_v\re.e o. 

ree')(.o..mino.i-'lOt~ o~ \.oeve ~ o~ 'Ve-\--\1--\oY\e'f'e O?ev\\V\g 

~-r\e\\ C.oY\ce.-rY\\Y\~ \-\e. ~C\\\ure o~ "\o -re.mo,\\'\\~ ·-\-'f\o..\ 

cOUV\e>e\ -\-o a.d.eq_oo..-\-e\'1 \"'-o-\--ruc\ tne Jurv· 

'fl. \oovee ~e"f'i-o.\Y\\'1\e 1-o \-"'e. t\eo\(\V\'ff\eV\-\-0 orr F'f'f'O'f 

1. \'roce.dv'fo.\ 1--ev\\'t\\eo.\ 'bo..r.e +o \\m\1-· r-e.v\ew ie no-\- .SO 

.so \\mi··h~ .. a o.o 1-o y'fe'/c,m +-~e co~i~·e/('o.-\-\oY\ o..ncl 

+"V6 'fee."'-O.YI\\V\a-\-\o'f\ 0~ 6eY'\006 a.nd_ \)O~e.-Y\1-\o.\ '[a.\\c\_ 

c\o.\m.s. ( t\66\.,SV\\"f\eV\-\-..s 0~ ~rfo'f 0 ') 

1 



d.... Ve.i-\1-\oY\e:r'e ~-rovV\de o:re ~mJ.eea ch ~ ~e'fe..V\-t o.nd .sto..n<.l 

- --v-yoV\-d \ ~ ~e:fe-V\-\--'ft'\e'f-\-\-.s -vJ'v\ic.h. -fe-q_uire--d \'fec:A-- \i~\ga.--- ---- -

tioV\ bo.6ec\ uvoY\ -\-"ooe YY\e-'fi -\-6. ( ~ee·\(3V\Me-vvh~? of 

E. '('(O'( 1 ) :A.) ~V\a -3 ) 

a. '"e. e.n0..6 o~ JveA·\ve. wov\d. be.6-\- be- 6e.'f'le.ci h'l 

'('ea.e,'y.;,V\8 1-"e W\e:ri -\-o o~ Ve-\-i\-\o'i\e..:r6 'VR Y. 

( f\eo\SY\'Men-\-6 o~ ~'f'fO'f' :3) 

'·1. Did. "Ve-1-\-\-\o'i\e'f~ a:~\'e\\o.\-e co\JV\(Oe\ 'fende'f i.t~e~~ec.A-­

i-ve. 0.66\o·h~Y\ce +o '?e.-\-i-\-\oY\e:c~ (t\e,o\gnffle..Y\to of 

E. 'f'{'o'f 1 o.n<'l [)...) 

s. \\\\o Cou'f+" e\\oo\J.. \\o.'le.. 'feo..oo'fto.b\e d..o\)b-\-o coV\ce.­

'lY\ifl{\ \11\\e:\-\ev- -\-'ne .e,'foUV\d6 \'e-\-\-\-ioV\e'f '<'a-. \oe6 o.'\e 

ch ~ re'fe.Y\-\- of -\-'t\e, . oo:Me o.ncl -\-\we S Y\ou\d_ be­

reoo\'lect iY\ 'iC'-'IO'f o~ +"e o.y~\\co.n\-. ( \\eo\,3nme.n-\-o Ot 

EY"fOY' ·1 > d.-., C\V'\a .:3 ) 



A. PETITIONER'S RESPON6~ TO RESPONDI\NT~ "BR\E r-

1. ARGUN\ENT. 

o.. Co\\o.·hwo.\ "<'e.\\e.r no..e .been ~e.&\-r\cA-ecl by 
·,mvoo\ne te.c-vmic."\ tJ'foce.clvn,,\ ba.r-o -\-"o \\mi-t" 
-re-view., bll'\-- no+ oo \\,-v\,+ed.. a.e -T-o ·?fe.\fe.n+- +he. 
coneicl.e.-ro.t\on o~ bo-fh ee:·r\o\le o.nO. po-\-e.n+ia.\\ 'I· 
vo.\id. c\c\'1tne. 

Wo.e'\\\Y\evv\-on Couv+e +'rt\'i\e\'*e. +ne 'iu\ee ot 
11 eim\\~-r 

re\\e~~ 0..6 le.\a.-\'\'f\t~ +o +"'e. e'(O\)'\'(>..e> Cl.~VCA.Y\c.e.a \n 

piev·,oue review o~ c\~iW\S '\"'o.+~e'f +)\an +"e ~'\~e.- of 

re\\e~ sooe\\t. \n 'f'e Ho.'ie-r+y, \0\ 'Wn.~J.. 1~'t'O, 6of)..-o"3J 6fJ\ 

'P.~~ ~6 ( \q%Lf ). 

Avp\yina +"e o..na.\'leio ueed iY\ '<\G."-\c,~)("\ -re..q....oi\'"eo 

+\'1(-';+ +"e. CouY'+ d.e.+erMine w"'e+he'f Ve+i+\oV\e:f'
1
6 ~i'O~'\\C.£> 

fo-r -re\\e.'f "o.ve been 
11

\\ea.rd. O.Y\tl d.e+ey- m\ne.v\ '' IV\ Q pY'e'l\­

oue pe+\1--'toV\ o:Y\d. \~ Ve.+io'i\ef ·,~ o.bo6\ne -\-nio ?RV '\'1"0ce66. 

:t.Y\ \\\6 d\re.cA· ~e..-vie't4, d.ese:ftd..o.."'*-6 c"hic.~ c.\'f'~ume.:l\1-- ~c.\5 

O.bV6e 0~ aioc.'f'e..•\-\01\ by -\-\\e +-rio.\ cour+ b~e>ea OY\ 0t d.eY\\e.d . 

mo+io'l\. l\ voor'\y o.:r-\-\co\o.+ed. +-r\Q.\ cliec.:re+ion ·e.'fror com"7 

pa.-re..ct +o \\\6 1'RV ·,.seoe o'- d',f'e.c.-1- Fe.ae:ra.\ vo'/\6\-\-\-o-\-\oM.\ 

cle~ec,+. l'e-\-\*-\o'l\e..'l I~-,<~\" o.Y\cl '("e,.b~&-v'<().'Q'\.'\ be.\ie.yee; . 

t'-'rA+ +ne a'f'ooncXo o:r<Jue.cl oY\ cl:rrecA- cq>peo.\ J it ~e\'" ei'a¥\W-



ic.o.V\'\-\y > i\= e'M\'\e\y >to -\-~oee e"f'O\JV\d6 <AY'8\JecA i'f\ \\\o ??.:~) 

--- -o.e ~e.\\-o;e- o\lc;;\\ -ef'ooV\d.e "'o."e--no,_l-·n, -ct:Y\d-o~ +\\e:meie\~e,e,,-- - -
II . I \ \\ 

bee:!\ '9'\'e..'l\oe\'1 \e.o:r<A. ~net ote...-\-e:rm\nect. ~"~·) t'no:\- eY'iOf 

(+he o.t+or'f\€1 etc\ue,'wn ·,66oe.) rAi~~ei6 oobe-\--o.n-\-\o.\\'1 on 

f>e.+i+ioY\ero ?R'\' -.r~\\e...'f\ com\'e.-recl +o o.. 'Me-re +r\o.\ c..ou'f-\-. 

d.\ec.:fetion e'C"'for o.o -\-o +'no.+ o\'! o.. d,i'fec-\- conotitvtlona\ 

.s+, ucA·· Vl'"'G\\ a e. ~ec.A-, \IJ" ic." w V'\'O~e.n \'Jou\d. te.~J,..Uiie '("e\\e. ~ 

wH-hou+- t)\e, e\\ovJina of! prejociic.e.. 

\\\e. i560e6 o.'fe. 
11
'\"ei-;\a\ COU'ft G\D\Jf>ed',-\--s 

diec'fe.-\-\oV\, o.nd cle.n\e.d. Co"f\+-re:f0.6 \\\e, vonet\-\·\lt\ot~a\ "(i~"t.s-\n 

o_ ~<:Ai'f ~\o.\ o..nc\ e,f~e.c.A-i'l/e. d.65ieA-cmc..e o~ covY\e,e..\1 ~\\e:n it 

" c\.eV\ie..J. C.oni-'f'e..YC\16 motioY\ ~o'f o. rl\ioh·\o.\. -x-~ cl.in:: .. Dt. ~wA1 ... 

11
\"e. t\"iQ\ COO'(-\- de.n\ed fle:\-\-\-io'i\~'f' 'V\ie {p ~ ~Yt\e'flcl. U.o. Co'f\-

6ti1-otionC\\ -r\,a"+- v-lh·e-Y\ i.-\- -\--oo" chre.c+ o.Y'bi-\-r-C\'\'1 aci-\oY\ e:t..cr 

\octl~ n\e co-counee.\ o..\-\-or-~e-.'1 'Whi\e, \'(\ -\-'1''10.\ ~\+"" Y\0 e.Y.f,t\V\0.'\-\01\ 

" ,s\ve.n ~o1 i-\-e t\c+ ion. 6ye..c-iV. ic..o.\\'1 "~(;\\led OVI hie 'PR 1'. 

T~ue 1 in 'f'e.~o.fd..6 +o ~\6 1(d; \Ot:70e. ~'ieee'f\~eo\. on "ie 

+ime\v \1\\e.a. '\'K\', ye-1--H·ione..f' coV\-\-enc}.e +\,e.se.. a .g'fovnd.o 

o...~~ en+ire,ly ·,~ ~()'>< 6\Jbe+o.Y\-\-iCA.\\y di ~ ~e'f'e.'Y\+ COY\C.e..'f'niv\~ 

the i~oue..e it\ +he.rt\. 



-ide.'tlti \- y--~~" +l\e;--iY\'\-e;-re.o+-ot-~V6-\-ice. \No-u\J. -recz._u\'fe. · 

reJi+ieo.·hon o~ t'ne E>o.YY'Ie. ioevee. 1\6 o.\'feo.rl'l me:n-\-\o'f\e.a_ """'e. 

ioeues dW~eA' en+ife.\~. 

'Pe..+i+\one..r mo..y "'ot fe..ne.w a.o ioeue. -th"+ \/'Ja.o fG\\oe..cl. 

wo.a..cl. b'Oa, \05, r\T- ?.61-.o\ 7-65 (1'\'Dh). 

\-\o~eve:r > 
11 

1\n ieeue ·,e c.ono\J..e-f'e.c\. ro.i.secl o.n~ '\e.~er. 

c-\-d OY\ di-re-c-\-- o.vyeo.\ \t -\'\e.. 6o.Me. arou'f\d_ ?Y"e..6e..YVf-ed 

''' +ne.. peA-i-t-\oY\ '\do.o cle.:\-e.nl\IV\e..~ o.clve:r.se..\'1 +o +\\e.. pe..+\1-­

io'f'\e:r . on o. ~pe..o.\ o.ncl i ~ +"o.+ ?'f'ior cle-\-e'f mi'l\o.+\o'l'\ '1/a.e on 

" . 
the. me<i-\-o. "S-"- <e~ X.o.~o~ > o.+ ~'03, ~COl. 

F'U'ft"'ei'1 in "'o-.~o-<: 1 t\e.. ouy-reme.. C.our\-- of \llf\. ~e.\d 

rv.le. ~o\a -\-'he me..re. ~o.c.+ +'ho.-\- o.V\ ieeue. wo..e ro.\oecl on o.y?eo. \. 

cloee -no+ O.liToW\GI.+'ic.a.\\y boJ' re8\e'ill o1\ 'YR'V. Ro.-t-\\e'f'> o. CO\)'(+ 

.s \\ou\~ chem\oo o'l'\\'f if -\-'\\e '\''f\or o.vye.a\ ~o,e, J.e-oiecl. o'l\ +\\e. 

.so..me e-rovnc\. o.Y\cl +\\e e.V\ct_o o\- ~o&\-ic.e; 'dou\d no+ he. se1'Vecl 

by 'feo.c-~il\g t\\e 'IV\erit.o o~ +"'e. ovbee-q._ven-\- ie,sue.,. '' ~" -<e-

A\o.'\\o~, C\+ h '6~. 



-whe:.f\\e-r--~ ?O.'<'ficl)\o.r-a"'ov'flcle -tA-re-cti~~efe.V\f- o'\ --+'he.-60:YY\e.) -

+~e'{ e""ou\<l be. \e.eo\'le.d iV'I ~a 'loY' o~ +\1\e- 0.?1' \\cCAn+. l:V\ 

ac\.ch\-ion +"e 'f''r ior de.niG\\ ffi\)6-\- ~c.we r-e.o+eci o~ aY\ 

o.dood.ic~+\on of +"e. '6o.me ~·Mr<"\><.b o~ +-'vi~ ~"o~"-0. fY'ece:.­

n-\-e.c\. \n +ne ou~eq.JJeY\-\- o. p-p\ic..a+ioY\. ~'(\ <~ --<::~"\'\o~ > \06 

WI'\. act b~a) C\+ bgco. 

Mt"oua" ''\'\<e,\\o..-\~'~'\ d.W'tef6 ol'\ t~e. ~o,c.-\-6 o'"+\-e 

co..oe.e, "Ve+H·ioY\eX' .be\ie.'fe~ ~(}.~ex><'\ o(:'~e.f"e -re\e:v'G\Y\1-- . 

\~a.\ 'o.neuo.ee pe-r+inen-\:- o..nc\ ~e1'-\-~inin8 +o -\-"'\o co.ae.. 

l\d.o p+ina +"e ''eim\\a'(' re.\',eP '' o.ncl 
11 

he.t:\rct o.Y\~ d.e+e.fm\Y'Ie.a'' 

\o.VIauo.ee <Ao uoed. in ~o-.~~'~'\ v1oo\cl beA+e.'f e.na.b\e +'h\.s 

Court to dio4--i~Ui6\, ·1\~ X: C\m \VIclee.cl o.bu6\n_g +\\e.. -wv-\-\­

proceo.s \V\ vOY\ve'('Y\6 +o 'fl'ly ~rouV\d 'f'G\i6ec\. -re..ga'fchV\a +~e 
,, ,, 

e~v\IJoio-n o~ mv coonee\, o.o oyvooed +o 4--\\e ·,660e 

\o.Y\9o~·e uoecl. in ')...~ '{~ \.-o-<:: ~ 1 1~ Wn.Ol.-cl ~ '\b,ooZ>> sh~ 

l'.a.d ~o.s (\qcvn.J \n whic\-. 'f'eevoY\rAe..n\- 'f'e.\\e..e oYl. 

No+ -\-o 1¥\eY\-\-\oo +\\C\t ~eoyo'f\de'f\-\-e \lee o<:r \...o'\~ OV\ 

l'·~· ~ o\1 i-\-o h'f'ie-~ io 'fiOY\-e..X\.s+eY\-\-- oW\ +he.. cC\ee. 

i-\-6e.\f · \Y\ o1-he.'f' ~o-rd..e, \.--o'~ • o..+ 3B...Gf o\oeo Y\o+- exiet 



" ~ -\~~o.\ -+e'C'm e..no ... s -o~ ~ue-\-tc.e... -+'he.:- \II t\. ou-pre;;rv\e. -

Coo~-\- flof-e.6 ~\--\-" O..?p'C'o"a.\ -\-'\\e. voUf-t:O aiecUee\of\ 0~ 

+"e t-e:r'fV\ \Yl ~" ~(>; ~o..'\\o< : 

J::.'/eVl i p +'he.. aa.Me 8Y'OLIY\ol WCM5 'fe.~e..c.te.d OY\ tne 
lV\erite OV\ 0. ?'f.IO'f cq>p\.lc..().·\-\oV\, i+ ie; O?eV\ -\-0 

+ne G\?·p\ic.."'~ +o EJho'll --\-\\o.+ +'-'e. eY\ao 0~ 
Jue>t ice wou\cl be .se:r'(ed. by pe.rYI'li-\--\ng +ne. . 
f'e..ae.+e'fWiinoA-\on o~ -\-"e ~-ro~na . .Some ~\ltr~·Wico..t\oV\ 
tof ~0.'/iY\g ~o.\\e.d_ to 'fo.iee 0. C'fUcio.\ '\)0\'1\"\- Of 
o•r.gume.nf in t\-\e V'f\o'l C\\)V\\co.-1-\oY\. ::t:.~ vuy-e\'1 
\e.,e~~ q_u~-\-iofle o.re \n'(o\'le..d.> +Yie o.-~-p\\co.n-\-- 'MO.'/ 
.be ent',+\e.cl +o o. V\e.W \\e.o.v-·n''E\· ''(\. <fl""'o..~o'<", a.1- b~. 

'W f\, o+o.te..) 0. \eo I ,(\(,\6 f'e\ ied. ~eo,'{\ \y O'f\ t'ne U.$. 

6l>?'<'en'\e Gou'f+
1
6 Je.cie'IO'I\ in v.e. v. 6o.nc\.ere) o'1-:o (J .6. 1} 

\0 L..Ecl. acl \4tO, ~o a.c+ \Ob5 (l'tb.3)., ~or ·r\o cle~·,Y\i-\-ion 

I \\ \ 
o'f' '.eimi\o.Y" 'fe.\ie~ uo ·,+ d_;c\ iV\ \1--o ~ec.·,e:,on o~ '"'(e.- ~o..~-

'U"\ )('\ • 6e-e. \\o.~VJo"('')( '\ o.+ 50~. 

'T "·e.. u.o. ouv'1"e.f/\e Covr+ de.c.\deA \Y\ bo-.~~~-<6) -Hw.-\­

UY\clex +~e:,r 'CAV\gVo.~e.. o\r \aw +he'fe. o-'fe oY\\y B... \'lm\+e.d 

tV\o+a.V\C~e-5 \n ~\)\~1 oo co.\\ed. 1 eocc.e..esive ·fet\4-\one co\.l\cl 

he. diomioee.d.'. ( 1) ~'v-.fi!;'fe ·+"e p ..... ·,ov- he\rl. bee-V\ dce,Y\\e.d oo 

''~'f'o\l-nc4s v'<'e.viov6\'l "'eo.'fa ~nrl c\e-\--e.'fm\V\e.d.'' ~ or la..) ''·,t: 

+'ne.re 'no.a. been o-V\ a.\:,uoe. o~ 1-'ne.. \'l'('i+ o'f mo-\-\on f'emed.y ." 



~o.~e;<)('\> o.+- so:a (~uo·H1la 0.6. ~. 6o.Y\d.e'fo) o.-\- \o> \"f). 1\wsJ 

- --'FoY' o.v\ \e>eo~- +o~a.ve.- ~ee~- yr-e.~ioue \y \\e.o.Y"ct o.nct<le.-1-e.'<'mYV\e.o\ ----

\VI t\\e.. ou\,oeq..v·e.w\- o..~v\ic-o.-\-ioVI 'Jio.6 cle.-\-e-,VV\iVIecl o.rlve-rae\y to 

+~e. o.?~\k .. aY\~ oY\ -\-V\e. ~\"\ox- ~-vy\\c.o.tio'l\) (B..) +"e. yY"\of c\e.-\-e\­

\'1'\iV\o..+-ion VJa.e on +"'e Me.'f\te) o.vJ. (21) +'ne. e-Y\a.o o~ ~u6+ice 

woo\rl M1- he- oe:rve.d. b'l 'fe.o..c.'niYI,e \-\\e. me..'fH-~ of +\\e. oubee:­

we.n·\- C\fv\\ca.t·\On. bO..'\\~e.t{'b) :?:11-o u . .o. o.+ \5. 

'Re.o~onde.Y\+ fo..l\e +o o..c.~V\ow\erl.ee. -\-\\e.Qe.. d.e~e.Y\i+ioY\o, 

bu-\- '\'e:\-\+iof\e;f' \IIi\\ ~O\'e +ho.t )('f.,e Court !'U\e.e, OYI nie vet\­

f i OYl bq6e.d. on the. a ~o'fe.:IYieY\+-i oYled. .e+a.1laC\rc\.e> in fe8o.'fde +o 

'Re.ofonde.n+e, 0."<'8omen+ t\o.t Ve+i+ioV\e-r \.s fO.i6ine the. . 

It I '' 8a.me etfotJV\a.e. 

'Reo po'l\cle.n+ ~\6o o.'f.aue..e t\'HA:\- + 'hG\ve. ~C\i\e..ol +o 

sV..ow ~\\y +\\e iY\-\-eree+ o~ Jue+\c..e \"e.~oif'e. re.\i+i,ac&ion 

o~ +he 0<1¥1\e und.e..f'\y\n.a \6GUe6. 

f\~ .. ti+-ioY'Ie'f 'IIi\\ 'f'e..ope..c-\-~u\\y c,once..rl.e.. +ho.+ io.sve.. * 8.. 

i e eoeeY\t\CA.\\y +'he.. e,cu't\e urtc\t.fl y ·, V\E:\ ie.s ue..) 'nowE:.:'ie·f\ Ve..+",t\one.."f 

be\ie.'leo t\\o.-\- ie.sve. * .1. \o no+. fvr+ner) be..c..CAu.ee Re.6p­

oY\de..n+ hC\6 iV\H-\C\1-etl ·t'ne. ~f'{3\h\\eY\+ o.o +o wvvv +"e.. iY\-\-e,­

re..e+ o~ ~06+\c.e 1"eq_\t\f'e.6 re.\\-\-i~~,_\on ot +\\~ 1~ \.560e. 



J:n -\-\'\o.-\- -re..eo."~> £?~()\)\~ -\-h\6 Cou'f-\- d.e.c.\de 1-lw .. tJ 

-oy----t-'feo.:-\- 1-\\o.-\--\61:)\)e,--cx.s -+'he.-eG.'Me.)-Ye.ti+io-ne-r--wi\\ -co~e~-- - --- - -

tho.+ 'ne. '-'o..s ·,~~f.let'b.. e"owY\ "''"'~ +\e. \Y\.\.-e.."'ee\- o~ ~ue.+i ce 

l'e.CJ._oire.e ~e\\-\-\(31A-f'\ofl o~ -\-'h~-\- i6oOe 011 hio Oven\'1\~ bf\e~ 

re. h(r<l8 u V O't\ U · 5 . ". l-o.. U'f" <A ) (, o "t 'f. d--el. 5.9._ ( 2>rc\ C:rr. \ C\ r~ )J 

( "YVP:.\.\D\X- f\). 

in+e:reo+ o~ ~uo+ice fe.-<J_u\fe. 1-'\\o.+ &li\Ct ·,6e\le e)~o~'~ no+ 

oY\\y be -re\\-\-\ao.tecl bv+ o. cl.i'\e.c+ \i+iaa.+-iol\ o~ +\\o.-\- ie.sue. 

\o fe.q.,ui-re.d_ O.t=l +h\5 6\-a.-\-e. no.o Y\o-\- ;>fe.'/ioU6\'( Y\O'f' dife.c-\-\'{ 

- cliecuose.cl 60c.-\ o. c\o.im.l\"cl.> o..E> o..keo.~y men+ioY\ed.> \+ 

i5 '\\.())( +\\e 6c.\)'V\e i65Ue O'(' 8'f00Y\a ftAioe-<1 > in tho.+: OV\ \\\o" 

direc+ o.?pea.\ +'he ~v-nc-lo;Me-vvto.\ uf\a_e..'f\'/i'flg \)'f\flc\?\e \eeue . 

o.'f.gue..ct wo.e +\o..-\- o~ o. '11\efe. 1-v-lcA\ c.oo'f~ J:,scre.+io~o.\ error 

os\J. no+ o~ -\-"e mo.en,+ud.e.. o~ o. di-r·e..<* e+·n>c-\-u'Co.\ d.e.~ec.+ l~ 

.. which 'Pe.:\-itio\'\e'f vJo.e c'fi-\-\c.a.\\y d.eniecl h\& CoV\6-\-, l'\g\\~ 

to Due 'V·foc..eos o.'flcl -\-o be 'fe.-y'fee~v*e.cl b'l t-'ne yr\vo.-\-e. 

o.i+o'f'V\e.y o~ ~\e, c'no\c.f!;. 

\he. \Yite'fe..o+.o o~ JV6+ic.e wou\d be oef''led by 

reexo.rtlin\~ 'Ve+it\one'\6 1b\- c\"im o~ "ie> Oye.l\i\'\g ~'f\e~ 

c.o~c.e'fV\\f\~ -\-'\\e e-')(.c-\vo\ol\ o~ hio o.-\+orf\e'l +"-rou_g\-. o. chre~+ 

q 



C\f.b\-\-"f~Y' y a c.+ ioYI .b'l +'v\e -\-'fi o. \ c,ou'f-\-. 'Pe.+",-\-\oY'Ie. ~ .bE1\e:ve.o. 

-+\\e.-i~e:re5-\-o o~-~ue-t\c-e '<'eq_oire-o -<~H+i-8o.."HO'I\-oF-\-'he -1 ~-- --

ay-ol}'/\ct. 0~ "''6 0-pe.Y\\l\!3 ~'(·,~~) c\+i'l\9 "me~\le..c.-\-\ve o..eeio-\-a.V\ve 

o~ o.~\'e\\o.+e.. couY\ee\ W'n\c.\ ~a.\\e.cl +o -yx-oye:r\y o-1\c\ o.Aewo.1-e\y 

a:r.gve.. t'ni6 cri.fiGO.\\y ~vnclo..me-11-\-o.\ eifo"f'. 

To .so.ve. +\e. r~ice.+\eo o~ a \e't\{3"-\-\'f O.'f.S\IYrleY\-\-1 Ye+iHoVIeY' 

wi\\ bf'ie\;\y &\-o:\-e. +"e. 'fe\e:.vo.'t\-\- \-o.c-\-e. 

~:veY\ i ~ +\e.. <5o. me. .gfooY\rl wo.o 'fe..~ev+e-a oYI \-\\e. mer l+s 

oVI rA v-r\o'f • "-?t>\\v~t\ofl, 'r\- io oveV\ +o 1-~e a.v-y\\co:m- 1-o . 

.s\\o"" +no.\- t"e ~'/\do o~ ~vehc..e wou\cl be eeive..d. by fe"f'­

mi+-i~ ~"e.. "\'e<le-\-e.Y'm\~u.t\o'l\ o~ -\-~e. e'fo\IY\d.. some ~vo-\-it\~hon 

~01' ~o.Vi'4\S ~o.i\ea -\-o 'fo.\6e, o. C'fOvio.\ vo\'1\T O'f o.f_gume"* iVl -\-'ne 

p'fio'f' C\'?1'\\ca .. \-\of\· "-:~~, \~ -rore\y \~C\\ 9--ueo-\-\ono o,fe invo\v­

ed, +'ne. a.vp\ic-o.'tl+ Ma.y be el\-\-\\t\ell to o. Y\€-W heo.'fil\g. '"~cr.~ 

~o-"\o~, \05 'Wvt.~J.. o.+ b~f,. 

T'ne.. \'V'f'e \e-8o.\ q_ueotio'l\ \\e-re +"e.V\ \:,e.come.e +"o..-\- o~ : 

We're O.fpe\~-\-e coOY\ee.\ 'fe1\dev-e-cl \'4\e..t~e,cA--\'fe. t\.SOi.stC\Y\Ce. 

clvrin~ ai'fe.c-+ •rev'le\11 of Ye ... ht\o'l\e..r'o o.v pe~\ COY\cef'I\\Y\8 

~ -vo+e1\+ia\ e'<'o..'te. e-\--ruc.turo..\ cle~eo\· 0~ 0\le.-\-\ce Jurie?r\Jde.V\ve 

G\+ 1'e.1-i+iore.Y''6 1-Yio.\) .s'hov\c\. 'Perr\t·,oY\e.Y''e i66Ue 'oe -ree"'..o.m\l'let\.~ 
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1\Y\d.) vine-Y\ eo c.\\ e;tfo'f', \f it n!'Ad been v'rof'e/r \y "r~e-nt-e..cl. 

- d.u'f\~-ve.t\-t\one.;-r'.s -·nii~\o.\ te..(fw) woo\a ---,-V\o-\'-"o:ve '<'e~uwe.c\. 

-\-\\e. 6hO~iV\!3 0~ V'(e,.~\)~\C..e- 1 ~of *e. -a'fo.\/o.Yf\e't\ of +~e. o-\-fVC.tOfQ\ 

cleSe.c1-- i V\ vio\o.+ioY\ o\- Ve.-\-i\-io'i\e'f'e rie\\+, 'Wov\c\ \\o.'le.. co.fr\ed. 

with i+ +ne. o.u+omC\..f\c.. \''fe:-6um~-\-\o'f\ ot o.cl Ve.'fee- ?fe.J'IIchce 

req_u\-r\~. -\·-'ne revere"\ o~ -\-\e. c.oY\vict\-\oY\. oho\l\~ 1-"''e 

vouY"+- 'fu\e- euc-\\ ~ ype\\o.i-e '\e.yre.oe.Y\-\-C\\\oY\ C\6 9'<'oye.-r ~ ~'i\d W J 

J.e,e.me.a 'me~rec.-\-\'\le., .shou\d. 1'e-\-\\-iol'\e..\"' \>e.. Q\\o'We.d +o nQ'Ie 

o. \,e~ri'Y\S o.\'\d 'fee:~~W\\vv~··hon OV\ +-"'e me,'(\-\-e> on 1'ek\-\-io"'e-r~~ 

.sub.se..q_Oe..n+ o."-v\\co.·hoY\ '? 
\:'(e.:\y C'('im\no.\ d.e.~e.:nd.o.n-\- i.e enti+\e..d. +o -

e:~~ecA·\'Je o..e;,o\s-\-o.nc-e o'ft cou~Ge\. U.6. c-o~sl". tAMend. 

'U) v.Jt\e\\. C.0\-)6\. c;~.:r-\-.1, ~· 8-iJ..(o.me'flcl.. "'J...J~oe.eo.\so 

o·h·"\c.~\o."d. "· 'Wo.en\'fleton, 4~{> u.e. be,tQ, c,~~, \OL\ e.c.+. a..o5aJ 

e,o 1.-..~cl.a.d_ "rLJ { \ct~t.t). I hie -ri~'-'+- e:){-\-end.6 4-o "'""e. 
e~~e.c.A-\VeY\ees o~ o..\'ve..\\o.-\--e. counee,\ d.ur\v\9 rli'fe-c+ 'fe..~\iw. 

->-~"~~~'(b. ~e..e.~"o:'~ o~ O'o."'~(J, 150l-. \l{'tl·~rl:rsct, 8\L\1 \OO 'V-od 

;1.. 'H {;~..oo4). 'P e-\-'r\-·\O'i\e.'f c.o'f\-\-e,n<k, \;e; "'\'"e\\a\-e couY\e,e\ 'f~Y\ck:red 

'me~ \)ec-.\-·,ve.. \v d\l'f\"'3 d\'f'ec-\- tev\evl fo'f V\o-\- cl..i\"'e.c:\-\'1 o.n<l 

+-"c-'{'e~ofe.. '\''t"o"e..'f' \1 o.nd e~ l?ec..-\-\ ve.\'1 o.'f'~Ue. J +\\e. o-\-'"e-r'(f\ee. _ 

per oe -y'felllld\c .. \<A\ e\'1'01' Whicn ne Y\0'111 ft\\6eo +o +\is Couf+ 

\\ 



Po-r y-rove-r ~e.'l\e..vl. Tha-\- erf'oY' .be.:m,s 1 +he chrec.A- o;r~\-\-rnry. 

··· - - --- -- - - ~· -o.c~Yovr-+-'v\e:.-~Y'ia\ cov-r~ inrlu\,ae:d. -rn--tc.\.RiY\,g -~"e.:n-T~-e-Acrua.e.a- --- -

'Pe-\--\-\-io\'\ev-6 co-coone>e\ ~H·n V\0 ·v.JV·\1--·h~ .. n o'f ora\ e.~y\o.nCA-\--\on 

Por ~'('.'<>.. ~~~~ <lo\ne oo. (1\1' 5 4b0) ~ype:t\cl\)1..-~) 

'?e:·\ .. \~\o(\e:r '4\1\\\ -\-a~e +~e. -\--\'«\e. +o c-o'f'f'e..c...\- ?<*eM-·,C.\\ 

co\'\tUe;\on oY\/oY "\e Ove'l\\1\9 'l>'f\e~ 'm Y"'8e6 \ ~ o..nd. \1-> mf.\\1\\~ 

\ '=1- > <A'I\a \nc\v~6 -t-\e. ~o\\o\fll\~ c\.ocume.Y\+.s +o c\o.:r\ ~'i \\\e. 

~1\~\lme-M-- 1-'\\e.'('eJ ( t\.??e.'l\<l\~- C) 'IIJ\t\,c.,~ \nc.\\)de o..\\ doc..\lme..~..s 

c.i-t-eA o"" \>·e· \ :r . 
No"Wl '?ei-\-\-\o'<\e:r '('e..\"\e6 \'i\ -<~::~ O<o.~~e. l \60\ \Jif\.~cA -=7-f)q, 

c.oY\>re..Y\d.\~ "''\>Ve.\\C.\-\-e c.ounoe\ Y'eY\cle.recl \~e~~ec-\-·,ve.\~ '11(\e:,Y\ 

\+- to.\\ed +o o\\feck\i o.ncl. a.J.e<J_,uo.-\-e.\'1 ~'f'.e\le +~e.. e~c..\~\o~ 

oP '?~~\1-\one-rs co-counee.\ \66\)e > ofl d."\-rec:\- 'feV\evJ, '11\\e.n 

t\le e..Y"fo'f' J o-t-"'e.\"''Jfi.se) \fJou \cl \\a.'fe bee'!'\ '\'Y'eouf/\·e.d ye-Y" ee 

'P-reJuc\\c.-io.\. aee. \).5. '-1· E1o".,_o..\e4-.-\-c~e..,._, 5'-\r o.e. \t.to 1 

\0\..~ s.c-\- a..oo-:r) \~5 L.ea.z,cl '-\oct (~oo">; o.Y\a \l.e. "'· \-.o..\l'<'o..> 

hOT- F.bla o~ (Z>'fd. c\'<'- \q7-q) ( "vveV\a\x- D). 

\\\\Jo) +'n·e e'f'fO'f 1-o -y-r-oye.:r\'1 e.Y\BQ.ee ~\\\o i65oe 

l,~\ow coV\6-\-H-o.\-eJ.. \ne,~~e.c..-\-\xe o.66\6TO.V\ce o~ o.yye.\\o.+e 

COUV\Oe.\. 



"T'hV6) -\-"rou,s" .ovc.'v\ ~o.\\ore o~ C\vr-e-\\o:\·e c-o\J~6e-\ -\-o '\0.\se, 

- o\lCV\~e.. -c-\o..-\'0\ > "'?e-1:-",<\--'\0'i\eX'- G\o6e-i'--\-o-~\v.A}-\\e--~~o~co..Uee~------ -~~~-- -

o.cA-·ua.\ Vfe-0ud.\c..e;, +h'lov€)~ +'rle \V\et;~e.v-\-\~e. o.os\o-1-tw,c..e \\e.­

'fe-c-e\'le~ t'f'oW\ ""'6 ClV"e.\\(j.\e c.O\J'i\6e~\. 

'Pe:\-.1'\-\o'fle'f' \!Ja.e. o.c-\-uo..\'1 -pt'e~ud\c..ed. \Y\ +"'C\~ ·. "'o.O. C\"Yf!e­

\\~-\-e c .. ou'i\oe.\ \'('i'l/eerr\,so-\-'e.c\ -\-"e., '\e-\e:\fo.n~· ~!Ac:A-6 o.~'~· \o..'J{ 

o'r -\-"'\6 \oo\le a.~\c). o.'f(\U~ \-\-- d\'t'ec....\--\'1 -\-o ~\-~\5 c.ou'f-\-1 \\'\6-\-eo.c\. 

orr +\-.e. ·1'/\d\fe.cA-- meo.Y\6 ·n'\ \>1¥\\c.-~ \-\- cl.\c\ 1 -\-~e e:r'fof 'VIIou\dc 

\>.o.ve ~eeN\ v'<'oye:{'\'1 he.a.Y'd a-'1'\a. d.e+e:n'{\\'f\ed C>-¥\<X '\'\eVA ve-r .se 

-pY'.e.~udiwiG\\ +o ?e+·~-t-\o~e:r. f;y -\-\'\e. \o.'lll \V\ \fll~\c.h +~i6 \toue 

..s+a.\'\ct6. ( V \eo.se oe..e 1-\ypeY\ch'i-.- 1\ ~V\a. :D) 

T\ws > ~'I"· Cowreta6 ~\l'lclen c~ e-5-\-a.b\\,e,\\% "'e.~\)~\c.e­

by <A Vfe.\'oV\ae;fQV\ve 0~ e:v\ d..e:(\ve ) \n 1-\\61 ·m6-\--o.Y\Ce.- o.ncl 

s\>.ou\J. +'vli6 cou'l+ t \~~ o_yye..\\oA-e c..oUY\oe\ '-tlo.o \'i\eS<?e.cA-\'/e.) 

11
mo.y .be ~ui~ed. 'We-re +'he. e'ffof ~l''~~e.s -rioe. to o.. co'i\c\\)S\Ve 

'P'feeVM?·ho'f\ o~ yf'e0ud.ice, \'I\ '\e.. 0f£A'f\9e) \5~ ~Y\. ~c\. T-5q) 

\oo ?. od B-. q \ (~roLl'> . 

~r>?e,\\oA-e couYiee.\ i'/\et~ec.r\-h'e¥\e.56 tv\o.y he. t\1-r-\-'h~.:r 

e:.Yide,'/\ced_ 'by V~e_. '\ o~ +~e Couf-\-~5 clec-\oiO'f\ \tl\ic'v\ o.nd 

-w\)e~ 'le..ct.d) 1-\e.- o'lefr\d\'f\8 \65\.le 4-o ~i6 ok-\elf\N\oe 

.s-\--r\lc;t\l'fo.\ detecA- e..-rrof 1 'Wo..o cte.-c-id.ed. t'h'l"oue~ +'he mea.¥\e, 

\.::3 



o~ ho.'f\d.\\n.s -\-\\ie iesve o.s <'- me'fe +-r\o.\ c.ou'C'-\- rA\ac.feA·iono.\ 

- -- ef~of .-(-"~vend\~;;;;-'-) 11o.fe1.HV\.~r+~~~- (lYf\\e. -+~i~\ -c:ou~~ . -- -,, 
e.:rY"ecl h'l de.'l\yi~ n\6 Y'f\0-\-ioY\ ••. 

T~we, Ye-\-\1-\o'f\e'f" \ecwe.o \\ov\Y\8 'he \o.e me.-\- .V"e 

hv'fae:t\ or;. -\-\e- a-. yfo~ +ee+ o~ ~)(,·,~:~~\~~~ ~- ~o..o'\-\'"'~~o~> 

f.\Y\d \\e'(eb'l > \ec.We5 +o ho.~e -\·\\s Cov-r-\- +o d.ecicle. 'lte-\-ner 

he.. 'f'ece..\~e~ e~~e.,c-\-\'4~ '(e:v'f'e.ee.vtto.·hoY\ dO'{'\\'\~ d.'rrec..-\­

'('e,\fie.~ ot l\ie c~ee. 

i>e.-\-i-\-ioV\e:f \Y\C.O'I"''\'O'fU-\-ee -por+ione of +'ne diesen-\- ot 

iJ've1-ice. ~1\t\5\-\1\LL) iV\ €,))('{\C~~o.."t>.~ \-\ovins +"i.o Couv-1- ww.y 

o.\oo iVIdulge. oV\ 'nie opi'l\ioV\6 'tl~eV\ d.ec.idi~ +~is \eeue. 

"Pe·h-\-ione:r 'fe..E~-pec+~o\\'1 o.eeeY'-\-6> "e. ie ·e.n·Ht\e:.d +o . 

+o -re\\e\) a.Y\rl feV\·e'vJ of +"io e.:rror ( +"e e~c\u6.\0'f\ o~ ~\6 . 

co- c-oVV\ee\) beca.ll.ee- 1-'n\e v.JorV...ed -\-o ~o-\--\'\ \li6 o..c-+oo.\ 

C\1'\o\ .subs+o..vvho.\ vre.Dvc.hc.e. bec.cA.u.se Co'{\'\-fe-ro..s' -pa.icl 

o.+to'f't\ey o~ c~oive. Vla.6 exc\od.ed \lli-\-~ov-\- cQ\Iee .s\o'v.J't\ h'l. 

+'ne -\-ri~\ cou-r-t-) o.s .e+-o.+e.d oY\ "P·a·'e \~-\r o~ \\ic O"e't\i~ 

~r\eP) a.\eo, v.J'ni\e -\-ee+efyiv\~h 'l>e:t''t\eb\JfeW wo.6 fo-re-eel to 

.s1-o.-\-e -\-he "'i.s\\'1 \'f\~\o..mo.tory e:v\de'f\c.e +\o.-\- .bec..a.ose o~ . 

c.onve-rea:\-io't\o \'li1·h me.> "e \\a.<l cz..ue.s+·,oY\ed \ie'f'f\oJicle.:z. o.bov+ 

ll.f 



+'he \\s'n+-.o, (R'Y":f ~\o-Dl."T )(1\~?e.:(\a\'J.-a') .bo+n o. 'Jio\o.\-\oV\ o~ 

-my a.-\-To'fY\e.-y- c\ \e.ffl v'f\"1\ \e.ee, b\)\<e..~en ·mo-re 6o; -\e.a. Yw\9 --\-he,-- - - - -

'tl'fOY\C3 iV'f\y'fe..65\0V\ -\-o 1-\e. ~\)f''ll -\-'-'~ ·:+. l fo-\-e..:t'l-\-\o.\y Y\o.d .exJM-

e.-\-\\\Y\S -\-o dO \'J'1-\-" +~e.. q_ye.e-\-\01\\'f\8 't~\\\c..\\ OC..vV\'fe-<l be..-h/ee.Y\ 

+\t\e C\-\-4-o'<''t'I~'Y a.nd. 1-'ne • 4-a\l\1-ed ~\-+-ne.eo 'Re.,e\f\a. \\e..v-vv-'-V\ae-z.. 

Kee.:y\~ \~ fflind > -\-\o.-\- \-'fom +\\e. .be88\t\\'\q o~ 6!'fee:r6 c'foso-

e)(o.V'flinG\-\-ion o~ &rYiebO'f,S > q__Oe6-\-io"'\1)S o.Y\d drev4efi'l'\g by 

bo+n, vle:re 'n~ct.-\--e..d. e:)(.c.\\o.Y\Se.s> vJ~ic-\t\ ended. o.'llcl co\m\~o.-\--ecl 

+o (~'Y 1- ~~5) t\~ye-wlix- G) -\--he \et' ~e..'fe"'ce -\-o 

mei'Pe)r\'ir\one.'f) +'he.. 1-'f\o. \ cov'f~ +'oen o-\-ovecl 1-he '?'focee..d\'%6. 

~\so, 1-"e '\eo.so'l\ Vl"~ l>e'f'i\~o-r,s'.s -\-e.e:A--\itlo\'\'1 'VJo.o. o.\\o~e.d. "'"' 

1-"e. 1& y\o.ce, wo.e +o 'i\\)\\ +"e.. y~n\-io.\ fY'eJurlice. ~o.\Y\6-\- me1 

iV\cvrre.cl ~Y -\-Y\e iflt\amCA.\-o-r~ +ee:;\-imony ofllf:fo'ffl \\erV\a.Y\de.z:.) 

(1\fo '151-Sd-.) \\vve'l\d\''1-.-\-\)a.V\d ~or «Aose..eoi'f\9~' c'fe.d.­

ihi\i-\-'1. \-\o'll{eve-r, ave to '"'""e vro.o~o-\--\oV\ \tJaV\-\-\"'E\ -\-o -\-~""e, 

qye.e+\on\1'18 be)loV\rl. 1-"'e.. C..O\l'\1" ?o.fo.me+e:fo o..V\cl -\--r\ed +o 

\~eoJ. v~ove -\-o -\-\\e. ~\)\'1 -\-"oA- t>e:rf\e.-bo'fe \w}.ee.d ~o-rcea 

CA "1\-\-Y\e..es -\-o com m \-\- -per 0 O'f y) ( R 'Y T- '0.9..5- 0\. 'T) t'ne ~ \ '1\o.\ . 

+eer\-iV'I\OY\'1 "'ea.'fcl o.V\J. 'fece-\'led hv ~e ~\)'f'l ~'fom -\-he e:~c\ocle.d 

\o.w~e-r, -t-o \lli+ yroc..eea\~e ~e.re. -\-~e-V\ 6'\-oyeJ. 1 ~'h\c..\ o.. \\ hut 

e.mf"~A•.s \::z.ecl 4-'ho..-\-- becauoe.- o~ CO'f\'fe'C'6C\~\O'I\6 ~\\-\ 
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c.om-'ref'O.o 1 "e. '1\o.~ ().e~e.d. \-\e.'f'f\a.~6.e.;;z:.. o.bou\- -\-\e. \i~\1-.o, of 

-- -+o--T'rie;---vro6et.:u.f\ov-6- c.r-eai+ +"'(,\~ -1=.- \\o:O.- -some*\1\ins-~o -d_o -

w\-\ .. 'n 1--he- ve-'f~\)'fecl. +e..o+imoY\y 0~ "e.'('V\~'1\~e:z... 

"Pe.i-\tio'i\~f o.",suee, -\-\\\.s y\o.'le..<l i-o 'n\6 evheto.l\-\-\~\ 

p'fe~ucl\ce be.co.oee 1-"\6 +e..s\-\"MoV\y \tJ~6 o.c..ce.f1-"e.r1 wH-" . 
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607 F.2d 52 (1979) 

UNITED STATES of America 
v. 

Priscilla Dominguez LAURA, Appellant. 

No. 79-1102. 

United States Court of Appeals, Third Circuit. 

Argued July 12, 1979. 
Decided October 5, 1979. 

As Amended October 15, 1979. 

"53 Paul Casteleiro (argued), Law Offices of Michael Kennedy, New York City, for appellant 

Peter Vaira, U.S. Atty., WalterS. Batty, Jr., Asst. U.S. Atty., Chief, App. Div., James J. Rohn 
(argued), Asst. U.S. Atty., Philadelphia, Pa., for appellee. 

Before ADAMS, ROSENN and HIGGINBOTHAM, Circuit Judges. 

OPINION OF THE COURT 

A. LEON HIGGINBOTHAM, Jr., Circuit Judge. 

I. 

The right to the assistance of counsel is a critical element of our American system of 
jurisprudence. A defendanfs decision to exercise that right and to place his liberty and 
possibly his life in the hands of an attorney of his choice may not be lightly tampered with. In 
this case, the district judge dismissed one of the defendanfs attorneys without making any 
findings to justify that dismissaL Because we believe that this dismissal without adequate 
findings may have violated the defendanfs right to counsel, we will reverse the decision of the 
district court and will remand for further proceedings consistent with this opinion. 

II. 

In February 1976 Priscilla Dominguez Laura, the appellant, was indicted in the Eastern 
District of Pennsylvania under two counts ot a fwe-count indictment which charged eleven 
people with conspiracy to import cocaine, Count 1, importation of cocaine, Count II, 
conspiracy to distribute cocaine, Count Ill, and possession with intent to distribute cocaine, 
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Counts IV and \/_ill Priscilla Laura was charged under Counts I and:ll, and her husband, 
Anthony Laura, was charged under all five counts. In October 1976 she pled guilty to Counts I 
and II and received a five-year probationary sentence "54 under the I Youth Corrections Act);1l 
Her husband also pled guilty; he received a sentence of two years' imprisonment and three 
years' special parole. Throughout the proceedings Priscilla and Anthony Laura were 
represented by the same counseL 1 

In August 1978 Priscilla Laura was convicted in a Florida federal court for distribution and 
possession of cocaine and received a sentence of two years' imprisonment and three years' 
special parole. ! 

I 

In September1978 Laura's supervising probation officer petitioned in the Eastern District of 
Pennsylvania for the revocation of Laura"s probation. Following an ~videntiary hearing in 
October 1978, the United States Magistrate found probable cause for violation of probation. 
In November 1978 Laura filed a Motion to Withdraw Guilty Plea and' to Vacate Sentence 
pursuant to Rule 32, Fed.R.Crim.P _and Rule 35, Fed.R.Crim.P. She argued that her 1976 
Pennsylvania sentence was invalid because she had been denied her sixth amendment right 
to counsel and because the district judge had not complied with the !requirements of Rule 11, 
Fed.R.Crim.P ., when he accepted her plea. 1 

Until the December 1978 violation of probation proceeding Priscilla Laura was represented 
solely by Paul Casteleiro. At that time the trial judge ordered Laura \o get local counseL In 
response to this order she retained James Rothstein, a member of the bar of the United 
States District Court for the Eastern District of Pennsylvania. Subsequently, Laura made a 
motion to transfer or reassign her case to another judge in the Eastern District of 
Pennsylvania. She asserted that the judge who was considering the! motions on her 
Pennsylvania conviction may have been biased against her local counsel James Rothstein. 
She alleged that the judge had a "current personal interest in favor of' a corporation which 
had sued certain defendants in a state court, that the trial judge had! been listed as "an 
expected witness" in the pre-trial memoranda, and that Rothstein represented the defendants 
in the state court proceeding, thus opposing the trial judge's alleged I interest. 

On December 28, 1978, before ruling on Laura's motion to withdraw her guilty plea, the trial 
judge dismissed Rothstein. We use the term dismissal purposely beCause when the trial 
judge ruled, "Therefore, I will order your withdrawal from this case, r!lr. Rothstein, and I will 
sign an appropriate order to that effect. Thank you", he was dismissing Mr. Rothstein from the 
case despite counsel's and the defendanfs objection. The following I colloquy took place. 

MR. ROTHSTEIN: I feel that my duty in this case is to Miss iliura as her local 
counseL I placed in Miss Laura's hands the question ofwhetf)er or not she 
wished that I withdraw as her local counseL I intend to be bound by her 
instructions. If she wishes that I withdraw, then I will request the Court to 
withdraw. I 

I 
My statement in paragraph 6 is stated to clarify that I placed that question to 
Miss Laura as to whether or not she wished me to withdraw. She stated that 
she did not. Therefore, I do not at this time ask the Court for leave to withdraw. 

I 
THE COURT: All right. Anything else in regard to the matter before me? From 
anyone? I 

MR. CASTELEIRO: No, your Honor. 

MR. ROTHSTEIN: No. 

THE COURT: All right, Mr. Rothstein. Paragraph 6 of the petition that you have 
I 
! 

I 
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filed, as I said a moment ago, states that you offered to withdraw as counsel in 
the Priscilla Laura matter. I will treat that offer to withdraw as a petition or as a 
motion to withdraw as counsel. I will grant the motion and permit you to 
withdraw as counsel in this case. 

I find that Paul Casteleiro, who is a member of the New York Bar is the principal 
counsel in this case, the Priscilla Laura matter; that he has prepared all of the 
papers, all of the motions, other than the motion to transfer which is before me 
'56 today; that he had done, up until very recently, all of the legal work in 
respect to the Priscilla Laura matter; that you have been local counsel, you 
continue to be local counsel; that your familiaritY with this case is very recent; 
that at the time you were retained, Priscilla Laura had never heard of you and 
you never heard of her and the two of you had not met 

It is also the law that a person is not entitled to a particular counsel. I shall not 
require in this case that there be local counsel. We can communicate with Mr. 
Casteleiro effectively. He has been a perfect gentleman throughout these 
proceedings and I am confident there will be no problem requiring the 
appearance of local counsel. 

Therefore, I wt71 order your withdrawal from this case, Mr. Rothstein, and I will 
sign an appropriate order to that effect. Thank you. 

Appellanfs App., at 121-23. (emphasis added) 

Thus he dismissed Rothstein without making any findings about the dismissal, and reasoned 
that Laura was left with adequate representation. 

After dismissing Rothstein, the judge proceeded to consider Laura's motions to withdraw her 
guilty plea and vacate her sentence. Both motions were denied. The trial judge then found 
Laura in violation of her probation. He revoked her probation and sentenced her to two years' 
imprisonment and three years' special parole. Casteleiro represented Laura throughout this 
portion of the hearings. 

Laura has appealed to this court. She argues that her guilty plea on the 1976 federal 
indictment should be withdrawn because she was denied the right to effective assistance of 
counsel by the joint representation of her and her husband by Robert Kalina (in 1976 
Casteleiro did not participate in the defense of Priscilla Laura or her husband) and because. 
the trial judge did not comply with Rule 11, Fed.R.Crim.P. She further asserts that her motion 
to transfer should have been granted because of the possibility of judicial bias. We find that 
on the present record the dismissal of James Rothstein may have violated Laura's sixth 
amendment right to counsel and that the dismissal may have tainted the proceedings that 
followed. We will therefore remand to the district court without reaching Laura's claims as to 
the validity of her original 1976 conviction. 

Ill. 

The sixth amendment to the Constitution guarantees to any criminal defendant the right "to 
have the Assistance of Counsel for his defense. •!ill The importance of that right has been 
recognized by a ceaseless stream of Supreme Court decisions that have mandated that a 
vast array of defendants who would otherwise "fac[e] the danger of conviction because [they 
do] not know how to establish [their] innocence," Powe/1 v. Alabama 287 U.S. 45 69 53 
S.Ct 55 64 77 LEd. 158 11932) have the aid of a trained attorney when confronted by "[g] 
overnments, both state and federal, [who] quite properly spend vast sums of money to 
establish machinery to try defendants accused of crime." Gideon v. Wainwright 372 U.S. 
335 344 83 S.Ct. 792 796 9 L.Ed.2d 799 119631. See, e. g., Faretta v. California 422 U.S. 
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I 
806 95 S.Ct 2525 45 LEd.2d 562 (1975)· Averv v. Alabama 308 W S 444 60 S.Ct. 321 84 
LEd. 377 (1940); Johnson v. Zerbst 304 U.S. 458 58 S.Ct. 1019 82 LEd. 1461 (1938). The 
reasoning underlying these decisions makes it clear that the sixth arjlendment generally 
protects a defendanfs decision to select a particular attorney to aid him in his efforts to cope 
with what would otherwise be an incomprehensible '56 and overpo"''ering governmental 
authoritY. While the right to select a particular person as counsel is not an absolute right, the 
arbitrary dismissal of a defendanfs attorney of choice violates a defTndanfs right to counsel. 

Embodied within the sixth amendment is the conviction that a defendant has the right to 
decide, within limits, the type of defense he wishes to mount. See Faretta v. California suora· 
Brooks v. Tennessee 406 U.S. 605 92 S.Ct. 1891 32 L.Ed.2d 358 11972).1t is from this 
principle and belief that the defendanfs right to select a particular inaividual to serve as his 
attorney is derived. For the most important decision a defendant makes in shaping his 
defense is his selection of an attorney. The selected attorney is the mechanism through which 
the defendant will learn of the options which are available to him. It is from his attorney that 
he will learn of the particulars of the indictment brought against him, of the infirmities of the 

·government's case and of the range of alternative approaches to oppose or even cooperate 
with the govemmenfs efforts. 

As the Supreme Court has noted: 

. . I. . . 
Even the mtelhgent and educated layman has small and sometimes no skill m 
the science of law ... He lacks both the skill and knowledge adequately to 
prepare his defense, even though he have a perfect one. He (equires the 
guiding hand of counsel-at every step in the proceedings against him. Without it, 
though he be not guilty, he faces the danger of conviction be,;ause he does not 
know how to establish his innocence. Powell v. Alabama 287; U.S. at 69 53 
S.Ct.at84. i 

Not only does the selection of an attorney demark the sphere of defEinse strategies a 
defendant will have presented to him; with his selection he may alsoigive his attorney the 
authoritY to make decisions for him. For once a lawyer has been sel~cted "law and tradition 
may allocate to the counsel the power to make binding decisions of trial strategy in many 
areas." Fa retia v. California 422 U.S. at 820 95 S.Ct. at 2534.!'11 ~ 

We would reject reality if we were to suggest that lawyers are a hombgeneous group. 
A_ttorneys are no~ fungible, as are eggs: apples and oran~es. Atto~~ys may differ as to their 
!f!al strategy, the~r ~ratory style, or the 1~portance they g1ve to particplar legal ~ssues. Th_ese 
differences, all withm the range of effective and competent advocaCJI. may be 1mportant m the 
development of a defense. It is generally the defendanfs right to ma\<e a choice from the 
available counsel in the development of his defense. Given this reality, a defendanfs decision 
to select a particular attorney becomes critical to the type of defense! he will make and thus 
fal)s within the ambit of the sixth amendment. ! 

I 
Further, the defendanfs decision to select a particular counsel will aifect other constitutional 
rights. For example, a defendant, on the advice of counsel, may decide not to object at trial to 
the introduction of evidence seized in violation of his fourth amendment rights. This decision 
may preclude any collateral review of the fourth amendment violatiorL Henrv v. Mississippi 
379 U.S. 443 85 S.Ct. 564 13 L.Ed.2d 408 11965). While "only a deliberate or considered 
bypassing or waiver of the opportunity to raise the issue" will preclud~ collateral attack, an 
attorney's advice will be weighed in evaluating whether the decision 1"3S made deliberately. 
See United Stales '57 ex ref. LaMa/inure v. Duaaan 415 F .2d 730 731 13d Cir. 1969). 

i . 
We also note that the ability of a defendant to select his own counsel permits him to choose 
an individual in whom he has confidence. W!lh this choice, the intimdcy and confidentiality 
which are important to an effective attorney-client relationship can b~ nurtured. 
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Thus, if a defendant chooses a particurar counsel, the sixth amendment prevents a court from 
taking any "arbitrary action prohibiting the effective use of [a particular] counseL" United 
States ex ref. Carevv. Rundle 409 F.2d 1210 1215 (3d Cir.1969l cert denied, 397 U.S. 
~±~ 90 S.Ct 964 •.• ?,?_L,E'd.2d 127 (1970). .. ...... - ........... _ 

In reaching this conclusion we are not suggesting that a court lacks any authority to dismiss a 
defendanfs counsel, or to reject a defendanfs decision to select a particular individual for his 
defense. This court has already recognized that "there is no absolute right to a particular 
counsel,· and the trial judge has some discretion to effect the defendanfs selection of 
counsel. /d. For example, unless a defendant can show good cause, e. g., a breakdown in 
communication, the court may deny an indigent defendanfs wish to obtain different court­
appointed counseL See United States v. Young 482 F.2d 993 15th Cir. 1973). Also, in certain 
circumstances, a coori may deny a defendant's attempt to obtain new counsel immediately 
before triaL See United States ex ref. Carey v. Rundle supra. And a court, under its 
supervisory authority, if it deems it necessary, may dismiss counsel because the defendant 
would otherwise be inadequately represented. United States v. Dolan 570 F.2d 1177 (3d Cir. 
1978). 

Given the precepts discussed above, it would certainly have been error if in this case the trial 
judge had ordered dismissal of the defendant's primary and lead counsel, Paul Casteleiro, in 
order to eliminale any possible conflict between the judge and lead counsel. The question 
remaining here is whether there are different standards applicable to the dismissal of "local 
counseL" On this fimited record we find no basis in law to distinguish treatment of local 
counsel from primary or lead counsel. Apparently local counsel does serve an important 
function because the rules of the Eastern District of Pennsylvania require local counsel, 
E.D.Pa.R. 10; and the judge in this case directed the defendant to obtain local counseL 

Moreover, it seems clear to us that, at the very least, local counsel may be of particular 
assistance to a defendant confronting sentencing, as local counsel may be aware of a local 
judge's unique approaches or preferences. Certainly when one is dealing with sentencing and 
the extraordinary discretion allowed each judge, we would be disregarding the reafity of legal 
life if we failed to recognize that there are several nuances- even about judges- which are 
relevant in the sentencing process. If local counsel did no more than offer tho.se insights his 
contribution could be invaluable. 

Except for the limitation that we set forth herein, a judge cannot dismiss local counsel 
because counsel's participation was, in the eyes of the judg.,s, modest or miniscule. The 
gravamen of defendanfs complaint in this case must not be lost sight of. Here the defendant 
filed a motion to transfer claiming that there was a possible conflict between her counsel and 
the judge because of the "current personal interesf' the judge had in a civil suit pending in the 
state court where local counsel represented persons adverse to the judge's interest Instead 
of ruling on the motion to transfer and determining whether there was a conflict which would 
warrant granting the motion, the trial judge eliminated the potential conflict by eliminating the 
local counsel. 

He made no findings as to the possibility of a conflict of interest between him and Rothstein; 
he made no finding that Laura had in anyway acted improperly be retaining Rothstein or by 
wishing to continue to retain him; he made no finding that Laura or Rothstein knew of the 
potential conflict when she re1ained Rothstein; he made no finding that Rothstein improperly 
delayed •ss the motion to transfer;J!il arid he made no finding that the courfs interest in the . 
orderly administration of its caseload woul\l be jeopardized by granting the motion to transfer. 
Under these circumstances, the dismissal of Laura's counsel of choice cannot be 
countenanced. 

We do not consider it important that Laura originally retained Rothstein as a result of the trial 
courfs request that she have local counsel. By the time of the hearing Rothstein was one of 
Laura's counsel of choice and we must evaluate her decision in that light. 
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Nor do we consider it decisive that after the dismissal of her local coUnsel Laura continued to 
have the services of Casteleiro. By the time of her hearing, she had a defense team 
composed of two attorneys who may have served distinct and impo'i::'nt functions on her 
behalf. As she wished to retain both attorneys we can only presume that she fett that she 
needed both attorneys. That choice is hers to make and not the couirs, unless some . 
appropriate justification for the dismissal is provided. 

Moreover, as long as Rothstein perfonned a defense function, we do not believe that the 
defendant should be faced with the burden of proving the importan~ of his assistance. 
Therefore, Laura need not show that the dismissal was prejudiciaL The right to counsel is 
among those "constitutional rights [which are] so basic to a fair trial that their infraction can 
never be treated as hannless error." Chapman v. California 386 U.S. 18 23 and n. 8, 87 
S .. Ct 824, 828, 17 L.Ed.2d 705 (1967). ! 

We make no finding on the merits as to whether Laura's probation should have been revoked, 
or whether her original sentence and guilty plea of 1976 were valid. Certainly it is within the 
discretion of a trial judge to revoke the probation where a guilty plea had been entered validly 
and where the defendant was involved in a serious crime during her !Probationary period. 
However, regardless of the validity of the trial judge's decision on th~ merits, there is no 
justification here for dismissing her trial _counsel and thereby precl~djng him from a:;sisting her 
1n her defense. The challenge to her gu1tty plea and to the revocation of her probation was 
r7jected in a pr?ceeding where_the defend?~fs sixth amend_ment rig~ts may have been 
VIOlated. If th1s IS the case, the JUdge's dec1s1ons on the ments may ~ot stand. 

i 
Trial judges have an arduous task in dealing with an excessive caseload while attempting to 
decide fairly the myriad issues presented daily. Uke us, they cannot kllways be errorless; 
when the facts of a case are isolated on appeal and focused on with !greater specificity, is it 
obvious that often some aspects considered decisive by the appellate court had not been 
adequately reflected upon by the trial judge in the crunch of the caseload. This factor 
probably occurred in this case since a reading of the record indicateS that the learned trial 
judge was appropriately concerned about a reasonably prompt disposition of his substantial 
caseload. He desired to move this case with reasonable dispatch. But such dispatch, without 
adequate findings, cannotjustifythe ruling below. ; 

i 
We will therefore remand this case to the district court. On remand, the district court may 
either grant the defendanfs motion to transfer without considering the conflict of interest 
issue; or it may make findings on the question and act in accord with! its findings.!§l 

"59 Of course, if the matter is transferred to another judge, the sentehce on the revocation of 
the probation must be vacated, so that the transferee judge may decide all of the issues ab 
initio. 

ADAMS, Circuit Judge, concurring in the result. 
I 
I 

Although I agree with the result reached by Judge Higginbotham, I write separately because I 
view the issue in this matter from a different perspective. i 

This is not a case in wliich a defendant has been forced to face "inJmprehensible and 
overpowering" prosecutorial forces alone, without the assistance of cbunsel.ill Nor is it a case 
in which a defendanfs choice of trial strategy has been impeded by the trial court.l21 Rather, 
as I see it, the issue posed by this appeal is whether a defendant wtlo has been required to 
retain local counsel, may hire an attorney who has a conflict with the [trial judge and then seek 
to recuse the trial judge because of the conflict. i 

I 
The district court judge who presided over this case also presided ov~r the criminal 
proceedings that resulted in Mrs. Laura's pleading guilty to conspiracy and importation of 

I 
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cocaine in 1976. During the 1976 proceedings, Mrs. Laura and herfonnerhusband, one of 
her codefendants, were represented by Robert I. Kalina, Esquire. Prior to hearing the pretrial 
motions in that case, the district judge ordered Mr. and Mrs. Laura to obtain separate counsel. 
Both defendants, through their attorney, moved to vacate that order. The district judge then 
carefully explained to Mrs. Laura the problem of having the same attorney and the conflict it 
posed. Mrs. Laura nevertheless elected to keep the one attorney, and the judge pennitted the 
Lauras to continue jointly to employ Mr. Kaflna. Mr. Kalina represented both Mr. Laura and 
Mrs. Laura through the time of their sentencing in 1977; Mrs. Laura was sentenced to five 
years of probation. 

In August 1978, Mrs. Laura was convicted in a Florida federal court of illegally possessing 
and distributing cocaine, and was sentenced to two years in prison and three years on special 
parole. In September 1978, Mrs. Laura's supervising probation officer petitioned the district 
court to revoke her probation that had been imposed in the earlier Eastern District Court 
prosecution. Following an evidentiary hearing in October, a United States Magistrate found 
probable cause to revoke' probation. In November, Mrs. Laura filed a motion with the district 
court to withdraw her guilty plea and to vacate her sentencePl She claimed that her 1976 
conviction was invalid under the sixth amendment because the district court failed to order 
her and Mr. Laura to retain separate counsel at the time they were negotiating their 
respective pleas of guilty. 

*60 Throughout the 1978 proceedings, Mrs. Laura was represented by Paul Casteleiro, 
Esquire, a member of the New Jersey Bar. At the probation revocation hearing, the district 
court ordered Mrs. Laura to retain local counsel as required by Local Rule of Criminal 
Procedure 2 of the District Court for ihe Eastern District of Pennsylvania. ill Mr. Casteleiro 
then hired James Rothstein, Esquire, a member of the Berks County bar. Mr. Rothstein was 
defense counsel in a case in a Pennsylvania state court in which the district judge was listed 
as an expected witness for the defendant Mrs. Laura, acting through Mr. Rothstein, then filed 
a motion requesting the judge to recuse himself because of the apparent conflict between him 
and Mr. Rothstein. The district judge interpreted the motion as also offering that Mr. Rothstein 
withdraw from the easel§~ and, over Mrs. Laura's objection, ordered Mr. Rothstein to 
withdraw. 

As Judge Higginbotham points out, the right of a criminal defendant to be represented by 
counsel of her choice is an important nght- one that may not lightiy be frustrated. But this 
right is not absolute, and a court may, for substantial reasons, refuse to penni! the 
defendanfs choice of ceunsel to participate in a case.ffil 

Thus, the district courfs decision to dismiss Mr. Rothstein may be justifiable; but, like the 
majority, I am unable to address that issue in a thoughtful manner because the district judge 
did not set forth the reasons for his rufing. A hearing on this issue followed by a written 
explanation not only would facilitate review by the Court, but also would help to ensure that 
Mrs. Laura's sixth amendment rights are not impaired without adequate justification. 

Because of the importance of the right at stake, and the closeness of the issue, a few 
examples of the facts I would deem relevant to an adjudication of this question might be 
helpful to the district court Although the district court sua sponte ordered Mrs. Laura to obtain 
local counsel, it would not necessarily be unreasonable for the court to require her to select 
an attorney who does not have an apparent conflict with the trtal judge who has participated 
in the proceedings for several years. Thus, if the district court finds that Mr. Rothstein was 
selected because of his possible conflict with the trial judge, for the purpose of forcing the 
judge out of this case, the dismissal of Mr. Rothstein might be justifiable.ID Similarly, findings 
by the district "61 court that Mr. Rothstein and Mrs. Laura have had little contact regarding 
this case, or that Mr. Rothstein's participation in the preparation of the proceedings has been 
slight, might also weigh heavily·in favor of a decision to dismiss Mr. Rothstein. The trial 
judge's long involvement in both this case and the 1976-1977 criminal proceedings out of 
which the substantive issue of the present appeal arises, also might support a decision to 
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require Mr. Rothstein to withdraw. On the other hand, evidence that Mr. Rothstein had 
assumed an active role in the preparation of Mrs. Laura's motions prjor to the district courfs 
decision to dismiss him, or that Mr. Rothstein was hired for his expelj!ise in this type of case, 
beyond his mere status as ll)cal counsel, might mifitate against a dismissal decision. 

I 
The right to select counsel of one's choice is a critical constitutional r;ight that may be 
abridged only for substantial reasons. Neither this Court nor a district court can evaluate, 
under the facts of a particular case, whether the right has been unduly fettered unless the 
issue has been briefed and argued, and the trial judge sets forth findings to justify his 
decision. Accordingly, I agree that the matter should be remanded fur a further hearing and 
for findings. 

ROSENN, Circuit Judge, also joins in this opinion. 

I:!l21 U.S.C. §963; 21 U.S.C. § 952 and 18 U.S.C. §2,21 U.S.C. § 841 and 18 U.S.C. §2, respectively. 

0 The Youth Corrections Act provides for special sentenc.ng of persons who are less than 22· years of age. 18 U.S.C. §§ 
5005-5026. 

.@1 U.S. Constitution, VI Amendment provides: 

' 
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial. to/ an impa'"rtial jury of the State 
and district wherein the crime shall have been rommitted, which district shall have been previously ascertained by law, and 
to be informed of the nature and cause ofthe accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the J\ssist:ance of CoUnsel for his defense. 

! 
l4l See also ABA Standards Relating to the Administration of Criminal Justice, The Defens~ Function (1971), quoted in 
Faretta and The Personal Defense 65 CaLLRev. 636,638--39 nn. 6 & 7 (1977). i 

Section 1.1(a) provides: 

Counsel for the accused is an essential component of the administration of criminal justice: A court properly o:mstituted to 
hear a criminal case must be viewed as a tripartite entity consisting of the judge (and jury, Where appropriate), counsel for 
the prosecution, and counsel for the accused. I 

Section 5.2(b) states: 

' The decisions on what witnesses to call, whether and how to conduct cross-examination, What jurors to accept or strike, 
what trial motions should be made, and all other strategic and tactical decisions are the exdusive province of the lawyer 
after consultation with his client j 

lliJ_ The judge specifically asked Rothsteiri why the mof!on had been filed so dose to the ti~e of the hearing. In response, 
Rothstein outlined his efforts to determine whether the motion was necessary and to determine Laura's feelings as to 
whether he should withdraw. The rerord suggests that Rothstein acted in a timely manner 3nd therefore the timing of the 
motion would not serve as a basis to dismiss Rothstein. Appellant's App., at 117-19. ' 

!ill We express no judgment as to the propriety of dismissing counsel if a ronflict exists. HOwever, we note that if a conflict 
exists. 2B U.S.C. § 455 may be employed to transfer Laura's case to another judge. I 

28 U.S. C.§ 455provides in pertinent part: 

(a) Any justice, judge, magistrate, or referee in bankruptcy of the United States shall disqucilify himself in any proceeding in 
which his impartiality might reasonably be questioned. 

(e) No justice, judge, magistrate, or referee in bankruptcy sha!l accept from the parties to th,e proceeding a waiver of any 
ground for disqualification enumerated in subsection (b). Where the ground for disqualification arises only under subsection 
(a). waiver may be accepted provided it is preceded by a full disclosure on the record of thf basis for disqualification. 
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ill Compare Gideon v_ Waim.vriqht 372 ! J $ 335 83 S Q 79? 9 L Ed ::?rl 799 f1963\ (state's refusal to appoint counsel for 
indigent defendant in a noncapital felony trial violated sixth amendment as applied to the states through the fourteenth 
amendment); Powell v. Alabama 287 U.S. 45 53 S.Ct 55 77 LEd. 158 f1932l (state court's refusal to appoint counsel for 
indigent defendant in capital case violated sixth amendment as applied through due process clause of fourteenth 
amendment). 

!2J. Compare Faretta v. California 422 l J.S 806 95 S.Ct. 2525 45 LEd.2d 562 f1975l (sixth and fourteenth amendments 
guarantee criminal defendant right to defend himself without assistance of attorney); Brooks v. Tennessee 406 u_s. 605 
92 S Ct 1891 32 L.Ed.2d 358 (1972) (state's requirement that criminal defendant who desires to testify on his own behalf 
must do so prior to presentation of any other defense testimony violates due process and right to effective assistance of 
counsel). 

ill Fed.R.CrimP. 32(d). 35. 

ill Local Rule of Criminal Procedure 2 applies Local Rule of Civil Procedure 10 to criminal trials. 

§I The disputed portion of Mrs. Laura's motion to transfer the case to another judge read as follows: 

(6) Local counsel for Defendant. Priscilla Dominguez Laura, has advised said Defendant. Priscilla Dominguez Laura, of the 
facts set forth hereinabove and has offered to withdraw from the matter of United States of America vs.. Priscilla Dominguez 
Laura and obtain substitute local counsel for the Defendant herein. 

(Z) Defendant. Priscilla Dominguez Laura, has informed James S. Rothstein, Esq. that she does not wish him to withdraw 
as her local counsel in the case at bar. 

WHEREFORE, Defendant respectfully requests the Court (i) to waive Federal Rule of Criminal Procedure 45 and Local 
Rule of Criminal Procedure 11 and (ii) to transfer the above-captioned case to the Clerk of this Court for re-assignment 

App. 247 _ Although the language is somewhat confusing, the district court's interpretation of it as an offer that Mr. Rothstein 
withdraw is questionable. For the remainder of this opinion, I will assume that the district court dismissed Mr. Rothstein . 

.[§I See United Stafe$v. Dolan 570 F.2d 1177 f3d Cir. 1978} in which we upheld a district rourt'sorder. overOOth 
defendants' objections. that an attorney who represented rodefendants in a single criminal trial withdraw as counsel for one 
defendant. The district court had made extensive findings that the joint representation presented an actual conflict of 
interest. United States v Garafola 428 F.Supo. 620 !D.N.J. 19771 atrd sub nom. United States v. Dolan 570 F.2d 1177 
@:;l.Cir. 1978l. 

IDA judge will frequently recuse himself. for example. from participating in cases in which one of the parties Is represented 
by the law firm with which the judge was associated prior to roming on the rourt. and from cases implicating organizations 
for which the judge, in the past, has been a director or trustee. Thus, in the absence of some means of permitting the court 
to refuse to accept a litiganfs choice of local counsel, it would be relatively facile for litigants to remove the judge assigned 
to their case simply by hiring as local counsel one who is involved in a separate matter with an organization with which the 
judge has been associated. 
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assuming -- Mr. Berneburg just told me he didn 1 t say 

this. 1 1 m assuming that 1 s what he 1 ll say. What do I 

learn from--that?- Nothing -that- I-don 1 t -a-lready know, so 

it 1 s unnecessary to do that. 

MR. BERNEBURG: Your Honor, one of the 

problems we have here is with this instruction and Mr. 

Greer trying to call attention -- this is what he 1 s 

trying to do, is color this evidence. This witness has 

given inconsistent statements at various times on a 

number of different issues. 

THE COURT: I 1ve heard enough on this. 1 1m 

not going to give this proposed instruction at this 

time. We can take it up, I guess, at the end of the 

trial if you think it 1 s still appropriate, Mr. Greer. 

I am going to exclude Mr. Berneburg from participating 

in the trial unless prior court permission has been 

granted. If I 1 m given some good reason why he needs to 

participate, then we 1 ll discuss it again. I 1 m not 

going to order him out of the courtroom. 

If he wants to sit and watch as a member of the 

public, he can, but not at counsel table without prior 

court permission. So anything else before we bring in 

the jury for Mr. Kelley? 

MR. GR.EER: We just need Mr. Kelley here. 

MR. BERNEBURG: Your Honor, there is an issue 
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3 
the courtroom." (AP-A 5) 

taken by the trial court the previous day, January 24, 2007. 

11THE CXJURI': I've heard enough on this ••. I am going to exclude 

Mr .Berneburg from participating in the trial .•• 11 (RP5 460) Mr. 

Berneburg, still part of the defense, certainly objected to 

this exclusion. (RPS 455-56, 460) Lead-counsel Schoenberger 

certainly objected after this arbitrary action was taken by the 

trial court. (RP5 464) And, even do on this date Mr.Schoenber-

ger proposed putting Mr. Berneburg on the witness stand. ( RP5 

459) The court, clearly saw no reason to do so stating: "IT 

doesn 1 t do anything ..• so it' s unnecessary to do that." (RP5 

459-60) 

Nonetheless, the court excludes Mr.Berneburg from parti-

cipating in Mr.Contreras' defense, while giving absolutely no 

reason, none which may be discernible from the record, for its 

direct arbitrary action t~(en against Petitioner's defense and, 

against his defense team composed. (RP5 460) 

3 Citations to the Appendix will be AP (Appendix) followed 
by the letter of the Appendix, with the page number. 
(AP-_ #) 
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1 Mr. Jay Berneburg. 

-K 2 . THE COURT: And Mr. Berneburg will be working * 
-3 with--M-r-. Sehoenl3e:r-ger- on -the ease,-- maylse -nGt--a:ll the 

4 time, but parts of it, so he'll be here too. 

5 This is, again, a criminal case, and I'll just 

6 glve you a little bit of background about the case. 

7 What I tell you; of course, isn't evidence. This is 

8 just so you have some idea what we're going to be 

9 talking about in Jury selection. 

10 Mr. Contreras-Rebollar is charged with two counts 

11 of assault in the first degree. This is supposed to 

12 have occurred, I believe, in April of last year, 2006, 

13 in the East Side of Tacoma ln the 1000 block of East 
[ .. 

14 66th Street, which I think is a couple of blocks east 

15 of McKinley Avenue. It's on the East Side of Tacoma, 

16 Southeast Tacoma. He's accused of shooting two people. 

17 Mr. Contreras-Rebollar has pled not guilty to 

18 that, and, as you know, he's presumed innocent just as 

19 any other defendant is, and that's a presumption that 

20 stays with him throughout the entire trial unless the 

21 jurors find that it's been overcome by evidence beyond 

22 a reasonable doubt. 

23 Mr. Contreras-Rebollar has also raised the issue 

24 of self-defense, that he was defending hirrlself in the 

25 use of force. Later in the trial you'll get some 
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THE COURT: Then you 1 ve got the transcript of 

the cross that Mr. Schoenberger asked you about this. 

-MR.-BERNEBURG: First ~oC alT, -T-want to say 

to the Court that I interviewed many witnesses in many 

cases and I 1ve never done anything improper with the 

witness, and I certainly didn 1 t in this case. Never 

have I told a witness to say anything -- I questioned 

them hard about the truth and questioned them hard 

about their memory of what happened, particularly with 

a witness like this when the transcripts were very 

apparent that she was under the influence of 

methamphetamine when she gave her tape-recorded 

statement to the police, so it 1 s really important, I 

think, to question a witness. And again, repeatedly 

Mr. Schoenberger and I told her we want the truth, we 

don 1 t want something -- that Mr. Greer is a skillful 

cross-examiner, and if you 1 re going to say something 

that isn 1 t the truth, it 1 s going to be big problems and 

we want the truth. So at no time did I do anything 

improper. 

As far as excluding me from the courtroom, I think 

that 1 s an extreme measure. My plans aren 1 t to 

participate in the trial in any event, but should I be 

needed here for something, I don 1 t think I should be 

precluded from the courtroom. I 1 m not being called as 

455 

State of Washington vs. Adrian Contreras Rebollar 



1 

2 

. 3 

4 

5 

6 

7 

8 

9 

10 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

a witness ln the case. 

THE COURT: Do you plan to be here for 

anyt·hing? 

MR. BERNEBURG: There's no plans on that, but 

I would like to leave the option open. I mean, 

excluding attorneys that have been retained from the 

courtroom is extreme. I've done nothing improper. 

There would be no reason to do that. 

Having attorneys in and out during the trial --

Mr. Contreras has a right to be represented by counsel 

in all critical phases of the trial. Mr. Schoenberger 

has been with him at all critical phases. He's lead 

counsel. I am in a support role, and when called upon 

to come in to support, I should be allowed to do that. 

Particularly a witness like this that has memory issues 

should not affect Mr. Contreras's representation and 

what the attorneys and what the officers of the court 

do in regards to that representation. 

So I'm opposed to it. I don't plan on being here 

anyway, but to put down such an order, I think, is 

incorrect, and I would ask the Court not to do that. 

THE COURT: Anything else, Mr. Greer, on your 

instruction and request? 

MR. GREER: Well, Your Honor, the Court had 

the court reporter read into the record the direct 
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examination. I don't have a copy of the transcript of 

cross, but as I understand it, the issue was raised 

again on cross-1 and -it was--a lot -more clear on- cross 

than it was on direct, her statements about Mr .. 

Berneburg telling her what to say, and I believe that's 

accurate, that in cross-examination she made it clear 

that Mr. Berneburg actually told her what to say. 

THE COURT: I don't have the transcript of 

the cross either. I guess we have one copy. 

MR. GREER: The reason I bring it up is 

because of the significance of excluding Mr. Berneburg, 

I think, is real, and the Court should exclude him. 

I'm not saying Mr. Berneburg did it, obviously, but I 

am saying that Mr. Berneburg in this case put in a 

Notice of Appearance well before this trial started. 

My underst-anding was that he was to he here and 

participate as co-counsel. 

In my experience I've never had a case where two 

defense attorneys have tag-teamed more or less, but in 

this case that's not even what's happening. Mr. 

Berneburg came in and gave an opening statement, which 

included a recitation of facts that these headlights 

were off as if this was a drive-by. That's not in any 

of the discovery. The defendant didn't give a 

. statement. No other witness has ever given a statement 
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A Yes, sir. 

Q And we didn't tell you the headlights were 

off,- did we? - -we -said were the- hea-diights on--or off; 

isn't that right? 

A Mr. Berneburg told me that the lights were 

off and to say that when I got to court. 

So she's saying Berneburg told her to say the 

lights were off. And later on in just a couple of 

questions: Question by Mr. Schoenberger: But it's 

your testimony that Mr. Berneburg told you to say that 

the lights were off? 

A Yes, sir. 

She said Berneburg told her to say that the lights 

were off. Now, what he told her, if anything, is 

another issue, so there is something of a problem. 

MR.SCHOENBERGER: I was therer and I said 

this before. Nothing like this happened. I can't take 

the stand. 

THE COURT: You told me that yesterday. I 

know what you said. I'm not making any finding of 

anything. That's what she said to the jury. 

MR.SCHOENBERGER: I propose put.ting Mr. 

Berneburg on the witness stand to refute or rebut this. 

THE COURT: Let's assume he does that. What 

does that do for me? It doesn't do anything. I'm 
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here. We 1 re not ready. We received 

THE COURT: 

-participat-i-ng--:-- -- -

Wait a minute. 

MR. BERNEBURG: Okay. 

You 1 re not 

MR.SCHOENBERGER: Judge, Mr. Kelley -- we 

interviewed and spoke with Mr. Kelley before he had his 

offer of immunity. He now has an offer of immunity and 

he 1 S changed his story. He was silent to the police 

when he was interviewed except for saying he didn 1 t see 

who shot him. When Mr. Berneburg and I interviewed him 

at the Pierce County Jail, he told us a number of 

things that I now understand are inconsistent with what 

his testimony will be. 

THE COURT: When did you interview him, 

approximately? 

MR.SCHOENBERGER: Several weeks .ago when he 

was first brought in on his material witness warrant. 

I can look at my time records, but it was quite awhile 

ago. Now, since then he has been given a grant of 

immunity and he has changed his story, and I need to 

talk to him and I need to question him in more detail. 

Now he 1 s willing to talk. Now he 1 ll answer questions 

that I couldn 1 t ask him before. 

THE COURT: Can I ask why you didn 1 t talk 

about this yesterday before we have all 14 jurors 
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547 u.s.- (2006) 

UNITED STATES, PETITIONER 
v. 

GUAUHTEMOG GONZALEZ-LOPEZ 

No. 05-352. 

Supreme Court <if United States. 

Argued Aprn 18, ·2006. 
Decided June 26, 2006. 

JUSTICE SCALIA ~elivered the opinion of the Court. 

We must decide w~ether a trial court's erroneous depri-vation of a criminal defendant's 
choice of counsel entitles him to a reversal of his conviction. 

Respondent' Cuauhtemoc Gonzalez-Lopez was charged in the Eastern District 
of Missouri with conspiracy to distribute more than 100 kilograms of marijuana. 
His family hited attorney John Fahle to represent him. After the arraignment, 
respondent ealled a California attorney, Joseph Low, to discuss whether Low 
would represent him, either in addition to or instead of Fahle. Low flew from 
California to meet With respondent, who hired him. 

Some time later, Low and Fahle represented respondent at an evidentiary 
hearing before a Magistrate Judge. The Magistrate Judge accepted Low's 
provisional entry of appearance and permitted Low to participate in the hear-ing 
on the condi)ion that he immediately file a motion for admission pro hac vice. 
During the hearing, however, the Magistrate Judge revoked the provisional 
acceptance pn the" ground that, by passing notes to Fahle, Low had vio- lated a 
court rule restricting the cross-examination of a witness to one counsel. 

I 

The following wee~. respondent informed Fah!e that he wanted Low to be his only attorney.' 
Low then filed an application for admission pro hac vice. The District Court denied his ' 
application without comment A month later, Low fned a second application, which the District 
Court again denied without explanation. Low's appeal, in the form of an application for a writ 
of mandamus. was dis- missed by the United States Court of Appeals for the Eighth Circuit. 

I 

Fahle filed a motion to withdraw as counsel and for a show-<:ause hearing to consider 
sanctions against Low. Fahle asserted tha~ by contacting respondent while re-spondent was 
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represented by Fa hie, Low violated Mo. Rule of Professional Conduct 4-4.2 (1993), which 
prohibits a lawyer "[i]n representing a clienr from "communi- cat~ng]_about the subject of the 
representation with a party ... represented by another lawyer" without that lawyer's consent 
Low filed a motion to strike Fahle's motion. The District Court granted Fahle's motion to 
withdraw and granted a continuance so that respondent could find new representation. 
Respondent retained a local attorney, Karl Dickhaus, for the trial. The District Court then 
denied Low's motion to strike and, for the first time, explained that it had denied Low's 
motions for ad- mission pro hac vice primarily because, in a separate case before it, Low had 
violated Rule 4-4.2 by communicating with a represented party. 

The case proceeded to trial, and Dickhaus represented respondent Low again moved for 
admission and was again denied. The Court also denied Dickhaus's request to have Low at 
counsel table with him and ordered Low to sit in the audience and to have no contact with 
Dickhaus during the proceedings. To enforce the Court's order, a United States Marshal sat 
between Low and Dickhaus at trial. Respondent was unable to meet with Low through- out 
the trial, except for once on the last night The jury found respondent guilty. 

After trial, the District Court granted Fa hie's motion for sanctions against Low. It read Rule 4-
4.2 to forbid Low's contact with respondent without Fa hie's permission. It also reiterated that it 
had denied Low's motions for admis- sian on the ground that Low had violated the same Rule 
in a separate ~atter. 

Respondent appealed, and the Eighth Circuit vacated the conviction. 399 F. 3d 924 (2005). 
The Court first held that the District Court erred in interpreting Rule 4-4.2 to prohibit Low's 
conduct both in this case and in the sepa- rate matter on which the District Court based its 
denials of his admission motions. The District Courts denials of these motions were therefore 
erroneous and violated respondent's Sixth Amendment right to paid counsel of his choosing. 
See id., at 928-932. The Court then concluded that this Sixth Amendment violation was not 
subject to harmless-error review. See id .. at 932-935. We granted certiorari. 546 U.S._ 
(2006). 

II 

The Sixth Amendment provides that "[i]n all criminal prosecutions, the accused shall enjoy the 
right ... to have the Assistance of Counsel for his defence: We have previ-ously held that 
an element of this right is the right of a defendant who does not require appointed counsel to 
choose who will represent him. See Wheat v. United States 486 U. S. 153 159 11988). Cf. 
Powellv. Alabama, 287 U.S. 45, 53 (1932) ['It is hardly necessary to say that the right to 
counsel being conceded, a defendant should be afforded a fair opportunity to secure counsel 
of his own choice"). The Government here agrees, as it has previously, that "the Sixth 
Amendment guarantees the defendant the right to be represented by an otherwise qualified 
attorney whom that defendant can affOrd to hire, or who is willing to represent the defendant 
even though he is without funds." Gap/in & Drvsda/e Charteredv. United States. 491 U.S. 
617 624-625 (19891. To be sure, the right to counsel of choice "is circumscnbed in several 
important respects." Wheat supra at 159. But the Government does not dispute the Eighth 
Circuit's conclusion in this case that the CJistrict Ceurt erroneously deprived respondent of his 
counsel of choice. 

The Government contends, however, that the Sixth Amendment violation is not 'complete" 
unless the defen- dan! can show that substitute counsel was ineffective within the meaning of 
Stricklandv. Washington 466 U.S. 668 691-696 11984) i.e., that substitute counsel's per­
formance was deficient and the defendant was prejudiced by it. In the alternative. the 
Government contends that the defendant must at least demonstrate that his counsel of 
choice would have pursued a different strategy that would have created a "reasonable 
probabir.ty that ... the result of the proceedings would have been different," id., at 694-in 
other words, that he was prejudiced Within the meaning of Strickland by the denial of his 
counsel of choice even if substitute counsel's performance was not constitutionally deficient 
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I:tl To support these propositions. the Government points to our prior cases, which note that' 
the right to counsel "has been accorded ... not for its own sake, but for the effect it has on . 
the ability of the accused to receive a fair trial." Mickens v. Tavfor 535 U. S. 162, 166 (2002) 
Dntemal quotation marks omitted). A trial is not unfair and thus the Sixth Amendment is not ' 
violated, the Govem;ment reasons, unless a defendant has been prejudiced. 

Stated as broadly as this, the Govemmenfs argument in effect reads the Sixth Amendment. 
as a more detailed ~ersiop of the Due Process Clause-and then proceeds to give no effect 
to the details. It is !rile enough that the purpose of the rights setforth in that Amendment is to 
ensure a fair trial; but it does not follow that the rights can be disr-egarded so long as the triai 
is, on the whole, fair. What the Government urges upon us here is what was urged upon us i 
(successfully, at one time, see Ohio v. Roberts 448 U.S. 56 f1980l) with regard to the Sixtti 
Amendment's right tit confrontation-a line of reasoning that "abstracts from the right to its ' 
purposes, and then ~liminates the right." Marylandv. Craig 497 U.S. 836 862 (19901 
(SCALIA J. dissentino). Since, it was argued, the purpose of the Confrontation Clause was. 
to ensure the reliability of evidence, so long as the testimonial hearsay bore "indicia of 
reliability," the Con~ontation Clause was not violated. See Roberts. supra at 65-66. We : 
rejected that argument {and our prior cases that had accepted it) in Crawfordv. Washingt<m,; 
541 U.S. 36 (2004)1 saying that the Confrontation Clause "commands, not that evidence be, 
reliable, but that reli~bility be assessed in a particular manner: by testing in the crucible of 
cross-examination."J'd., at 61. 

I 

So also with the Sixth Amendment right to counsel of choice. It commands, not that a trial be 
fair, but that a particUlar guarantee of fairness be provided-to wit, that the accused be 
defended by the counsel he believes to be best "The Constitution guarantees a fair trial 
through the Due Process Clauses, but it defines the basic elements of a fair trial largely 
through the several provisions of the Sixth Amendment, including the Counsel Clause." 
Strick- land. supra, at 684-685. In sum, the right at stake here is the right to counsel of choid.e, 
not the right to a fai" trial; and that right was violated because the deprivation of counsel wa~ 
erroneous. No additional showing ofpreju- dice is required to make the violation . 
"complete:l21 I 

The cases the Government relies on involve the right to the effective assistance of counsel, l 
the violation of which generally requires a defendant to establish prejudice. See, e.g., · 
Strickland supra, at 694; Mickens supra at 166; Unffed states v. Cronic 466 U.S. 648 
(19841. The eaniest.case generally cited for the proposition that "the right to counsel is the ; 
right to the effective;assistance of counsel," McMann v. Richardson 397 U.S 759 771 n.14 
119701 was based on the Due Process Clause rather than on the Sixth Amendment, see '' 
Powefl 287 U.s .• at 57 (Cited in e.g., McMann supra at 771 n. 14). And even our recognh 
lion of the right to effective counsel within the Sixth Amendment was a consequence of our ' 
perception that representation by counsel "is critical to the ability of the adversarial system to 
produce just results." Strickland supra at 685. Having derived the right to effective repre­
sentation from the purpose of ensuring a fair trial, we have, logically enough, also derived ltje 
limits of that right from that same purpose. See Mickens supra at 166. The requirement tha,t 
a defendant show prejudice in effective representation cases arises from the very nature of ' 
the specific element of the right to counsel at issue there- effective {not mistake-free) ' 
representation. Counsel cannot be 'ineffective' unless his mistakes have harmed the defense 
(or. at least, unless it is reasonably likely that they have). Thus. a violation of the Sixth 
Amendment right to; effective representation is not "complete" until the defendant is 
.prejudiced. See Strickland suora at 685. 

I 

The right to select cbunsel of one's choice, by contrast, has never been derived from the 
Sixth Amendmenfsipurpose of ensuring a fair triaLhlJ It has been regarded as the root , 
meaning of the constitutional guarantee. See Wheat 486 U.S. at 159; Andersen v. Treat ! 
1I2_U~_S,.,2~__(jjt9JJJ. See generallyW. Beaney, The Right to Counsel in American Courts 18-
24,27-33 (1955). Cf. Powell supra at 53. Where the right to be assisted bycounsel of one's 
choice is wrongly denied, therefore, it is unnecessary to conduct an ineffectiveness or · 
prejudice inquiry to establish a Sixth Amendment violation. Deprivation of the right is 
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"complete" when the defendant is erroneously prevented from being represented by the 
lawyer he wants, regardless of the quality of the representation he received. To argue 
otherwise is to confuse the right to counsel of choice- which is the right to a particular lawyer 
regardless of comparative effectiveness-with the right to effective counsel-which imposes 
a baseline requirement of compe-tence on whatever lawyer is chosen or appointed. 

Ill 

Having concluded, in light of the Governmenfs conces- sian of erroneous deprivation, that 
the trial court violated respondenfs Sixth Amendment right to counsel of choice, we must 
consider whether this error is subject to review for harmlessness. In Atizona v. Fufminante 
499 U S. 279 11991) we divided constitutional errors into two classes. The first we called 
"trial error," because the errors .. oc- curred during presentation of the case to the jury" and 
their effect may "be quantitatively assessed in the context of other evidence presented in 
order to determine whether [they were] harmless beyond a reasonable doubt." /d., at 307-308 
{internal quotation marks omitted). These in- elude "most constitutional errors." fd., at 306. 
The second class of constitutional error we called "structural defects." These "defy analysis 
by 'harmless-error' standards" be- cause they "affec[t] the framework within which the trial 

proceeds," and are not "simply an error in the trial process itself." /d., at 309-31 o_lil See also 
Nederv. United States 527 U.S. 1. 7-9 (1999). Such errors include the denial of counsel, 
see Gideon v. Wainwriaht 372 U.S. 335 (1963) the denial of the right of self-representation. 
see McKask/e v. Wiggins, 465 U.S. 168 177-178 n. 8 119841 the denial of the right to public 
tria~ see Waf/erv. Geomia 467 U.S. 39 49, n. 9 (1984) and the oenial of the right to trial by 
jury by the giving of a defective reasonable-doubt instruction, see Sullivan v. Louisiana 508 
U.S. 275 (19931. 

We have little trouble concluding that erroneo~s depri-vation of the right to counsel of choice, 
"with consequences that are necessarily unquan!ifiable and indeterminate, unquestionably 
qualifies as 'structural error."' fd., at 282. Different attorneys wm pursue different strategies 
with regard to investigation and discovery, development of the theory of defense, selection of 
the jury, presentation of the witnesses, and style of witness examination and jury argument 
And the choice of attorney will affect whether and on what terms the defendant cooperates 
with the prosecution, plea b'!rgains, or decides instead to go to triaL In light of these myriad 
aspects of representation, the erroneous denial of counsel bears directly on the "frame- work 
within which the trial proceeds," Fulminante supra at 31 0-or indeed on whether it proceeds 
at alL It is impossible to know what different choices the rejected counsel would have made, 
and then to quantify the impact of those different choices on the outcome of the proceed­
ings. Many counseled decisions. induding those involving plea bargains and cooperation with 
the government, do not even concern the conduct of the trial at aiL Harmless- error analysis 
in such a context would be a speculative inquiry into what might have occurred in an alternate 
universe. 

The Government acknowledges that the deprivation of choice of counsel pervades the entire 
trial, but points out that counsel's ineffectiveness may also do so and yet we do not allow 
reversal of a conviction for that reason without a showing of prejudice. But the requirement of 
showing prejudice in ineffectiveness claims stems from the very definition of the right at issue; 
it is not a matter of show- ing that the violation was harmless, but of showing that a violation 
of the right to effective representation occurred. A choice-<>f-counsel violation occurs 
whenever the defen- danfs choice is wrongfully denied. Moreover, if and when counsel's 
ineffectiveness "pervades" a trial, it does so {to the extent we can detect it) through 
idennfiable mistakes. We can assess how those mistakes affected the outcome. To determine 
the effect of wrongful denial of choice of counsel, however, we would not be looking for 
mistakes committed by the actual.counsel, but for differences in the defense that would have 
been made try the rejected coun-sel-in matters ranging from questions asked on voir dire 
and cross-examination to such intangibles as argument style and relationship with the 
prosecutors. We would have to speculate upon what matters the rejected counsel would have 
handled differently-or indeed, would have handled the same but with the benefit of a more 
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jury- pleasing courtfoom style or a longstanding relationship of trust with the prosecutors. Arid 
then we would have to speculate upon what effect those different choices or dif-ferent 
intangibles might have had. The difficulties of conducting the two assessments of prejudice , 

are notre- motely dompai-able.l§J 
I 

IV 
! 

Nothing we have said today casts any doubt or places any qualification upon our previous 
holdings that limit tljle rigl)t to counsel of choice and recognize the authority of trial courts to , 
establish criteria fo( admitting lawyers to argue before them. As the dissent too discusses, 
post at 3, the right to counsel of choice does not extend to defendants who require counsel, 
to be appointed for :them. See Wheat. 486 U.S. at 159; Caplin & Drvsda/e 491 U. S. at 624 
626. Nor may a de~endant insist on representation by a person who is not a member of the ' 
bar, or demand tliat a court honor his waiver of conflict-free representation. See Wheat 486 
U.S. at 159-160. We have recognized a trtal court's wide latitude in balancing the right to ; 
counsel of choice ~ainst the needs of fairness, id .. at 163-164, and against the demands of 
its calendar, Morris.v. Slappv 461 U.S. 1. 11-12 (1983). The court has, moreover, an "inde-' 
pendent intereSt in 'ensuring that criminal trials are con- dueled within the ethical standards of 
the profession and that l!;igal proceedings appear fair to all who observe them.· Wheat supra 
at 160. None of these limitations on the right to choose one's counsel is relevant here. This is 
nota case about a -'courfs power to enforce rules or adhere to practices that determine whi.;h 
attorneys may appear before it, or to make scheduling and other decisions that effectively : 
exclude a defenda~fs first choice of counsel. However broad a court's discretion may be, th,e 
Govern- men! has conce<;led that the District Court here erred when it denied respondent his 
choice of counseL Accept-ing that premise, we hold that the error violated respon- denfs 
Sixth Amendment ~ght to counsel of choice and that this violation is not subject to hamnlessc 
error analysis. 

*** 
The judgment of th~ Court of Appeals is affirmed, and the case is remanded for further 
proceedings consistent wlt'-1 this opinion. 

It is so ordered. 

JUSTICE AUTO, with whom THE CHIEF JUSTICE, JUSTICE KENNEDY, and JUSTICE 
THOMAS join, diss.enting. 

I disagree with the ~ourfs conclusion that a criminal conviction must automatically be 
reversed whenever a trial court errs in applying its rules regarding pro hac vice admissions 
and as a result prevents a defendant from being represented at trtal by the defendant's firsto 
choice attorney. Instead, a defendant should be required to make at least some showing that 
the trial court's erroneous ruling adversely affected the qua lily of assistance that the ' 
defendant received. In my view, the majority's contrary holding is based on an incorrect 
interpretation of the Sixth Amendment and a misapplication of harmless-error prin-ciples. I 

·respectfully disseni. 
I 

The majority makes a subtle but important mistake at the outset in its characterization of what 
the Sixth Amendment guarantees. The majority states that the Sixth Amendment protects i 
"the right of a defe~dant who does not require appointed counsel to choose who will , 
represent him." Ante, at 3. What the Sixth Amendment actually protects, however, is the right 
to have the assis- iance that the defendant's counsel of choice is able to provide. It follows 
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that if the erroneous disqualification of a defendanfs counsel of choice does not impair the 
assis-tance that a defendant receives at trial, there is no viola- !ion of the Sixth Amendment 
ill 

The language of the Sixth Amendment supports this interpretation. The Assistance of 
Counsel Clause focuses on what a defendant is entitled to receive ("Assistance"), rather than 
on the identitY of the provider. The back- ground of the adoption of the Sixth Amendment 
points in the same direction. The specific evil against which the Assistance of Counsel Clause 
was aimed was the English common-law rule severely limiting a felony defendanfs ability to 
be assisted by counseL United States v. Ash. 413 U. S. 300 306 (19731. "[T]he core purpose 
of the counsel guarantee was to assure 'Assistance' at trial, • id., at 309, and thereby "to 
assure fairness in the adversary climinal process," United States v. Morrison 449 U.S. 361 
364 (19811. It was not "the essential aim of the Amendment._ to ensure that a defendantwm 
inexorably be repre-sented by the lawyer whom he prefers." Wheat v. United States 486 U. 
S. 153 159 C1988l; cf. Morris v_ Slapov 461 U.S. 1 14 (19831 ("[W]e reject the claim that the 
Sixth Amendment guarantees a 'meaningful relationship' be- tween an accused and his 
counsel"). 

There is no doubt, of course, that the right "to have the Assistance of Counsel" carries with lt 
a limited right to be represented by counsel of choice. At the time of the adop- lion of the Bill 
of Rights, when the availability of ap- pointed counsel was generally limited,m that is how the 
right inevitably played out A defendant's right to have the assistance of counsel necessarily 
meant the right to have the assistance of whatever counsel the defendant was able to secure. 
But from the beginning, the right to counsel of choice has been circumsclibed. 

For one thing, a defendanfs choice of counsel has al-ways been restricted by the rules 
governing admission to practice before the court in question. The Judiciary Act of 1789 made 
this clear, providing that parties "in all the courts of the United States" had the right to "the 
assis-tance of such counsel or attorneys at law as by the rules of the said courts respectively 
shall be permitted to manage and conduct cases therein." Ch. 20, §35, 1 Stat 92. Therefore, 
if a defendanfs first-choice attorney was not eligible to appear under the rules of a particular 
court, the defendant had no right to be represented by that attorney. Indeed, if a defendanfs 
top 1 o or top 25 choices were all attorneys who were not efigible to appear in the court in 
question, the defendant had no right to be represented by any of them. Today, rules 
governing admission to practice before parlicular courts continue to limit the ability of a 
criminal defendant to be represented by counsel of' choice. See Wheat 486 U.S. at 159. 

The right to counsel of choice is also limited by conflict- of-interest rules. Even if a defendant 
is aware that his or her attorney of choice has a conflict, and even if the defen-dant is eager 
to waive any objection, the defendant has no constitutional right to be represented by that 
attorney. See id., at 159-160. 

Similarly, the right to be represented by counsel of choice can be limited by mundane case­
management considerations. If a trial judge schedules a trial to begin on a parlicular date and 
defendanfs counsel of choice is already committed for other trials until some time thereaf-ter, 
the trial judge has discretion under appropriate cir-cumstances to refuse to postpone the trial 
date and thereby, in effect, to force the defendant to forgo counsel of choice. See, e.g., 
Slaopv. supra· United States v. Hughey: 147 F. 3d 423 428-431 !CAS 1998). 

These·limitations on the right to counsel of choice are tolerable because the focus of the right 
is the quality of the representation that the defendant receives, not the iden- ti!y of the 
attorney who provides the representation. Limiting a defendant to ihose attorneys who are 
willing, available, and eligible to represent the defendant sbllleaves a defendant with a pool 
of attorneys to choose from-and, in most jurisdictions today, a large and diverse pool. Thus, 
these restrictions generally have no adverse effect on a defendanfs ability to secure the best 
assistance that the defendanfs circumstances permit 
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Because the Sixth Amendment focuses on the quality of the assistance that counsel of choite 
would have provided, I would hold that the erroneous disqualification of counsel does not 
violate the Sixth Amendment unless the ruling diminishes the quality of assistance that the 
defendant would have otherwise received. This would not require a defendant to show that : 
the second-choice ?ttorney was constitutionally ineffective within the meaning of Strick-land 
v. Washington 466 U.S. 668 11984). Rather, the defendant would be entitled to a new trial if 
the defendant could show "an identifiable difference in the quality of representation between 
the disqualified coupsel and the attorney who represents the defendant at triaL" BQdri- quei 
v. Chan.dl<1L..d§..2_E,_J,_d 670 675 LCA7 20tM}.. cart denied, 543 L!,_§._,,,~.~_(l_Q~.l.-

I 
This approach is fupy consistent with our prior deci-sions. We have never held that the 
erroneous disqualifica- lion of counsel violates the Sixth Amendment when there is no 
prejudice, and whilok we have stated in several cases that the Sixth Amendment protects a 
defendanfs right toi counsel of choice, see Q?p.ffn..1'...PJJ!Jidal~ha&Le_d:Y...J)JJjJg_ri_S.&.IS!~~ 
491 U.S. 617 624-625 (1989)· Wheat supra at 159; Powellv. Alabama 287'U. S. 45. 53 ' 
(19321 we had no occasion in those cases to consider whether a violation of this right can tle 
shown where therej is no pr~udice. Nor do our opinions in those cases refer to that questiorl. 
It is therefore unreasonable to read our general statements regarding counsel of choice as , 

addressing the issJe of prejudice.Im 
I 

II 

But even acceptind. as the majority holds, that ti1e erroneous disqualification of counsel of . 
choice always violates the Sixth Amend men~ it still would not follow that reversal. is required 
in all.cases. The ConStitution, by its terms. does not mandate any particular remedy for 
violations of its own provisions. Instead, we are bound in this case by Federal Rule of 
Criminal Procedure 52(a), which instructs federal courts to "disregar[d]" "[a]ny error. .. which 
does not affect substantial rights." See also 28 U. S. C. §2111; Chapman v. California 386 U. 
!"- 18 2:C.(1967). The only exceptions we have recognized to this rule have been for "a limited 
dass of fundamenful consti-tutional errors that 'defy analysis by "harmless error'' standards:·· 
Nederv. United States 527 U S. 1 7 (1999) (quoting Arizona v. Fulminante 499 U.S. 279: 
309 (1991}); see also Chapman suora at23. "Such errors ... 'necessarily render a trial ' 
fundamentally unfair' [and] deprive defendants of 'basic protections' without which 'a crimimi.l 
trial cannot reliably:serve its function as a vehi-cle for determination of guilt or innocence .. : . 
and rio criminal pu~ishment may be regarded as fundamenlally fair.'" Neder supra at 8-9 
(quoting Rose v. Clark 478 U.S. 570 577-578 (1986} (second omission in original)); see 
also ante, at 9 (listing such errors). 

Thus, in Neder, wei rejected the argument that the omis-sion of an element of a crime in a • 
jury instruction "neces-sarily n,)nder[s] a criminal trial fundamentally unfair or an unreliable 
vehide for determining guilt or innocence." 527 U.S. at 9. In fac~ in that case, "quite the , 
oppo?ite [was] true: Neder was tried before an impartial judge, under the correct standard of 
proof and with the ass is- tance of counsel; a fairly selected, impartial jury was instructed to · 
consider all of the evidence and argument in respect to Neder's defense ... : Ibid. 

Neder's situation-~ith an impailial judge, the correct standard of proof, assislance of 
counsel, and a fair jury-is much like respondenfs. Fundamenlal unfairness does not 
inexorably follow from the denial of first-choice counseL The "decision to retain a particular ·: 
lawyer" is "often uriin-forinep," Q}Jderv. Sullivan, 446 U.S. 335 344 (1980)' a defendant's., 
second-choice Iaw1er may thus turn out to be better than the defendanfs first-choice lawyer. 
More often, a deferydant's first- ~nd second-choice lawyers may be simply indistinguishable' 
These possibilities would not justify violating the right to choice of counsel, but they do make 
me hard put to characterize the violation as "a/ways renderUng] a trial unfair,· Neder supra :at 
.;!. Fairness may not limit ihe righ~ see ante, at 5, but it does inform the remedy. 

Nor is it always or nearly always impossible to deter- mine whether the first choice would I 

have provided better representation than the second choice. There are un- doubtedly cases 
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in which the prosecution would have little difficulty showing that the second-choice attorney 
was better qualified than or at least as qualified as the defen- danfs initial choice, and there 
are other cases in which it will be evident to the trial judge that any difference in ability or 
strategy could not have possibly affected the outcome of the triaL 

Requiring a defendant to fall back on a second-choice attorney is not comparable to denying 
a defendant the right to be represented by counsel at aiL Refusing to permit a defendant to 
receive the assistance of any counsel is the epitome of fundamental unfairness, and as far as 
the effect on the outcome is concerned, it is much more difficult to assess the effect of a 
complete denial of counsel than it is to assess the effect of merely preventing repre-sentation 
by the defendanrs first-choice attorney. To be sure, when the effect of an erroneous 
disqualification is hard to gauge, the prosecution will be unable to meet its burden of showing 
that the error was harmless beyond a reasonable doubt But that does not justify eliminating 
the possibility of showing harmless error in all cases. 

The majority's focus on the "trial error''rstructural defect" dichotomy is misleading. In 
Fulminante;we used these terms to denote two poles of consfitutional error that had 
appeared in prior cases; trii!l errors always lead to harmless-error review, while structural 
defects always lead to automatic reversaL See 499 U.S. at306-310. We did not suggest that 
trial errors are the only sorts of errors amenable to harmless-error review, or that all errors 
"affecting the framework within which the trial proceeds," id., at 310, are structuraL The 
touchstone of structural error is fundamental unfairness and unreliability. Auto- matfc reversal 
is strong medicine that should be reserved for constitutional errors that "always" or 
"necessarily," Neder supra at 9 (emphasis in original), produce such unfairness. 

Ill 

Either of the two courses outlined above-requiring at least some showing of prejudice, or 
engaging in harmless- error review-would avoid the anomalous and unjustifi-able 
consequences that follow from the majority's two-part rule of error without prejudice followed 
by automatic reversaL 

Under the majority's holding, a defendant who is erro-neously required to go to trial with a 
second-choice attor-ney is automatically entitled to a new trial even if this attorney performed 
brilliantly. By contrast, a defendant whose attorney was ineffective in the constitutional sense. 
(i.e., "made errors so serious that counsel was not func-tioning as the 'counsel' guaranteed ·. 
. . by the Sixth Amendment," Strickland 466-U. S at687) cannot obtain relief without 
showing prejudice. 

Under the majority's holding, a trial court may adopt rules severely restricting pro hac vice 
admissions, cf. Leisv. Flynt 439 U.S. 438 443 (19791 Coer curiam) but if it adopts a 
generous rule and then errs in interpreting or applying it, the error automatically requires 
reversal of any conviction, regardless of whether the erroneous ruling had any effect on the 
defendant 

Under the majority's holding, some defendants Will be awarded new trials even though it is 
clear that the errone-·ous disqualification of their first-choice counsel did not prejudice them in 
the least Suppose, for example, that a defendant is initially represented by an attorney who 
previously represented ll)e defendant in civil matters and wh<i has little criminal experience. 
Suppose that this attorney is erroneously disqualified and that the defen- dan! is then able to 
secure the services of a nationally acclaimed and highly experienced criminal defense attor­
ney who secures a surprisingly favorable result at trial- for instance, acquittal on most but 
not all counts. Under the majority's holding, the trial court's erroneous ruling automatically 
means that the Sixth Amendment was violated-even if the defendant makes no attempt to 
argue that the disqualified attorney would have done a better job. In fact, the defendant would 
still be entitled to a new trial on the counts of conviction even if the defendant publicly 
proclaimed after the verdict that the second at-torney had provided better representation 
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than any other attorney in the country could have possibly done. 

Cases as stark as the above hypothetical are unlikely, but there are certainly cases in which, 
the erroneous dis- qualifiCation of a defendant's iirst-choice counsel neither seriously upsets 
the defendant's pre;ferences nor impairs the defendant's representation at trial. As noted ! 
above, a defendant's second-choice lawyer may sometimes be better than the defendant's 
iirst-choice lawyer. 1oefendants who retain counsel are frequently forced to choose among : 
attorneys whom they do not know and about whom they have limited information, and thus ~ 
defendant may not lhave a strong preference for any one of the candidates. In addition, if all, 
of the attorneys considered charge roughly comparable fees, they may also be roughly 
comparable in experience and ability. Under these circumstances, the erroneous 
disqualification of a' defendant's iirst-choice attorney may simply mean that the defendant wQI 
be represented by an attorney whom the defendant very nearly chose initially and who is ab}e 
to provide represen- taticin that is just as good as that which would have been furnished by · 
the disqualified attorney. in light of these realities, mandating reversal without even a minimal 
showing of prejudi~e on the part of the defendant is unwarranted. ' 

The consequence~ of the majority's holding are particu- larly severe in the federal system and 
in other court sys~ terns that do not allow a defendant to take an interlocu-tory appeal when 
counsel is disqualified. See E@JLag_an v._U.m't!l.<L~t<l.te_s...A§.!LU~S~4§JI...2_6_0_(_1_a~. Under 
such systems, appellate review typically occurs after the defen- dan! has been tried and , 
convicted. At that point if an appellate court concludes that the trial judge made a marginally 
incorrect ruling in applying its OWn pro hac vice rules, the appellate court has no alternative : 
but to order a new trial-even if there is not even any claim of prejudice. The Sixth 
Amendment does not require such results. 

Because I believe that so)lle showing of prejudice is required to establish a violation of the 
Sixth Amendment, 'I would vacate and remand to let the Court of Appeals determine whether 
there was prejudice. However. assum-ing for the sake of argument that no prejudice is , 
required, I believe that such a violation, like most constitutional violations, is amenable to 
harmless-error revi13w. Our statutes demand it, and our precedents do not bar il I would then 
vacaie and remand to let the Court of Appeals deiermine whether the error was harmless in 
this case. 

I 
Ul The di4:sent proposes! yet a thifd standard-viz.. that the defendant must show~ 'an identifiable difference in the qualitY 
of representation betweeh the disquartfied counsel and the attorney who represents the defendant at trial.'" Post. at 4 
(opinion of AUTO, J.). That proposal suffers from the same infirmities (outlined later in text) that beset the Governmerifs 
positions. In addition. hoWever, it greatly impairs the darity.of the law. How is a !ower-court Judge to know what an Nident~ 
fiabte difference" consistS of? Whereas the Government at least appeals to~ and the case law under it. the mos,t 
the dissent can claim by Way of precedential support for its rule is that it is "consistent with" cases that never discussed t~e 
issue of prejudice. /d. ! ' 

If] The dissent resists gi~ng effeCt to our~· recognition, and the Government's concession, that a defendant has a .! 

right to be defended by counsel of his choosing. It argues that becau$ the Sixth Amend-ment guarantees the right to the 
"assistance of counsel~~ is not \'jolated unless "the erroneous disqualification of a defendant's rounse! of choice .•. imPair 
[s] the assistance that a defendant receives at trial." Post, at 1-2 (opinion of AUTO, J.). But if our cases (and the Govem~ 
ment's concession) mea!il anything, it is that the Sixth Amendment is violated when the erroneous disqualification of 
counsel "impairfsJ the assistance that a defendant receives at trial [from the counsel that he chose]." 

I . 
rn:Jin .klale.aLY....ll.nite.c:LSCB1es.........~3....ttali8.)~ where we formu- lated the right to counsel of choice and discussed 
some of the limita-tions Upon it, we took note of the overarching purpose of fair trial 1n holding that. the trial court has 
discretion to disallow a first choi~ of counsel that would create serious risk of conflict of interest. !d., at 159. It is one thing 
to conclude that the righ~to counsel of choice may be limited by the need for fair trial. but quite another to say that the ri9;ht 
does not exist unless its denial rendeiS the trial unfair. ,' 

I 

.[£The dissent oitidzes us for our trial error/structural defect dichot- amy, asserting that Eui.mimmt.e. never said that "trial~ 
errors are the only sorts of errors amenable to harmless-error review, or that all errors affecting the framework within which 
the trial proceeds are strUctural," post, at 8 {opinion of AUTO, J.) (intema! quotation marks and citation omitted). Althoug~ it 
is hard to read that case .as doing anything other than dividing constitutional error intq two comprehen .. sive categories, oUr 
ensuing analysis in fad relies ne~her upon such comprehensiveness nor upon trial error as the touchstone for the . 
availability of harmless-error revi~w. Rather. here, as we have done in the past, we rest our conclusion of strudural erro'i 
upon the difficulty of assessing the effed of the error. See Wal/crv Georq/8 467 !J. S. 39 49 n. 9 f19B4< (violationoft~e 
public-trial guarantee is rlot subje~ to harmlessness review because "the benefits of a public trial are fre-quently intangiJ;lle, 
difficult to prove. ora m~erof chance"): Vasguezv. Hi!lc~ 474 U.S. 254 263 (1986)r[Wlhen a petit jury has been 
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selected upon improper criteria or has been exp;JSed to prejudicial publicity, we have required reversal of the conviction 
because the effect of the viola-tion cannot be ascertained'}. The dissent would use ~fundamental unfaimessR as the sole 
crtterion of structural error. and cites a case in which that v.:as the determining factor, see !i@..erv. Ull[~_t@..._§,?LU.,__$_. 
~(quoted by the dissent, post, at 6). But this r.as not been the only criterion we have used. In addition to the 
above cases using difficulty of assessment as the test. we have also relied on the irrelevance of harmlessness, see 
M~Kpskle v Wtcains 465 U S 168 i77 n 8 C1984l (·Since the right to self-representation is a right that when exercised 
usually increases the likelihood of a trial outcome unfavor-able to the defendant, its denial is not amenable to 'harmless 
error' analysis•). Thus, it is the dissent that creates a single. inflexible Cliterion, inconsistent with the reasoning of our 
precedents, when it asserts that only ttx:Jse errors that always or necessan7y render a trial fundamentally unfair and 
unreliable are strudural, post. at 8. 

!§lin its discussion of the analysis that Would be required to conduct harmless-error review, the dissent focuses on which 
counsel was ~better." See post, at 7-8 (opinion of AUTO, J.). This focus has the effect of making the analysis look 
achievable, but it is fundamentally inconsistent with the principle (which the dissent purports to accept for the sake of 
argument} that the Sixth Amendment can be violated without a showing of harm to the quality of representation Cf. 
~e._sypg..._a.uz_7_,_n,Jl By framing its inquiry in these terms and expressing indignation at the thought that a 
defendant may receive a new trial when his actual counsel was at least as effective as the one he wanted. the dissent 
betrays its misunderstanding of the nature of the right to counsel of choice and its confusion of this right with the right to 
effective assistance of counsel. 

ill This view is consistent with the Government's concession that "[t]he Sixth Amendment ..• encompasses a non-indigent 
defendant's right to select counsel who wll! represent him in a criminal prosecution," Brief for United States 11. though this 
righl is "circumscribed in several important respects ... id., at 12 (citation and internal quotation marks omitted). 

j?JSeeAct of Apr. 30, 1790, ch. 9, §29, 1 Stat. 118 (providing forap-pointmentof counsel in capital cases); ~t:ts_'&..Eka.d.Y .. 
;3..19_U_,__$......§_5_..±6L..n,2:Q.l1~2J {surveying state statutes). 

m~ is the case generally cited as firSt noting a defendant's right to counsel of choice.. E2w11 involved 'an infamous 
trial in which the defendants were prevented from obtaining any counsel of their choice and were instead constrained to 
proceed with court-appointed counsel of dubious effectiveness. We held that this denied them due process and that "a fair 
opportunity to secure counsel of fone·s] own choice" is a necessary concomitant of the right to counseL 287 U.S. at 53; d. 
k:!., at 71 (1TJhe fanure of the tria! court to give [petitioners] reasonable time and opportunitY to secure counsel was a clear 
denial of due proc-ess"). It is dear from the facts of the case that we were referring to the denial of the opportunity to 
choose any counse~ and we certainly said nothing to suggest that a violation of the right to counsel of choice could be 
established without any showing of prejudice. 

In ~we held that the trial judge had not erred in declining the defendant's waiver of his right to conflict-free counsel, 
and therefore we had no need to consider whether an incorrect ruling would have re- qulred reve1'52l of the defendant's 
conviction in the absence of a show- ing of prejudice. We noted that "the right to select and be represented by one's 
preferred attorney is comprehended by the Sixth Amendment." 486 U. S., at 159, but we went on to stress that this right ... 15 
circum- scribed in several important respects,~ 1bid .. including by the require-ment of bar membership and rules against 
conflicts of interest~ did not suggest that a violation of the limited Sixth Amendment right to counsel of choice can be 
established without showing prejudice, and our statements about the Sixth Amendment's ·purpose· and Kessential aim .. -
providing effective advocacy and a fair trial, Ibid.-suggest the opposite. 

Finally. in Caplin & Drysdale we held that the challenged action of the trial judge-entering an order fort'eiting funds that the 
defendant had earmarked for use in paying his attorneys-had been proper, and, accordingly, we had no occasion to 
address the issue of prejudice. We recognized that ~the Sixth Amendment guarant~....s a defendant the right to be 
represented by an otherwise quartfied attorney whom that defendant can afford to hire. or who is willing to represent the 
defen-dant even though he is without funds," 491 U. S at 824-625 but we added that •[w]hateverthe full extent of the 
Sixth Amendment's protection of one's right to retain counsel of hls choosing, that protec- tion does not go beyond 'the 
individuars right to spend his own money to obtain the advice and assistance of ... rounsel,"" id., at 626 (omission in 
original}. 
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IN mE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 35962-6-II 

Respondent, 

v. 

ADRIAN CONTRERAS-REBOLLAR, UNPUBLISHED OPINION 

A ellant. 

PENOY AR, A.C.J. - A jury convicted Adrian Contreras-Rebollar1 of two counts of frrst 

degree assault and returned special verdicts finding ·that he was anned with a firearm during the 

commission of those crimes. Contreras now appeals, arguing that (1) the trial court ened by 

denying his motion for a mistrial; (2) the State did not produce sufficient evidence to prove 

beyond a reasonable doubt that ·he was not acting in self defense; and (3) the trial court elTed by 

sentencing him based on a criminal history and offender score the State did not prove.. Contreras 

also argues h.J a statement of additional grounds for review that he was denied effective 

assistance of counsel. We affirm Contreras's convictions, but remand for resentencing. 

1 The record indicates that the appellant's full name is "Adrian Contreras-Rebollar." However, 
we refer to him as "Contreras" throughout thjs opinion and mean no disrespect in doing so. 
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466.U.S. 70~ 

"Beca;use of t,{tfl.~lQ.~S,ip ~.l!;{~.t~11Ce)}i>,~: e:;p, /3,U,11Jer v. Zant, 718 ~.:2d 9.7-9 . .(.®W1'it: 
: .e n he · .. · '' .. ' . % fi· (L.all oflfet . ~.9:~?.) (q,f\,~(:lndant; 1!7 Y<:!IJ.t'S ·. ol~ f(t•,:tii?i{). d,~i 

¢.~im~, s<m~nced to 'de~:£h ~~v c·~tiiia.~J 
. f~fled to present a~y e'i.tidenoe ·in rhiti~~; 

.ti,orl'), stl}y g;parited, 46'6. U~lil. 90.:?,; l04.:!S\!Oili 
1!6~6, 80. L.illi:L2d 15'1 (19s:I;O. Acconqj't)i~h~; 
coun:;;~es general duty to in:v:e~#g4~; rtiit~j 
~t ~.o,a·~, :.cii!ms on sqpr~tne irx),p<)~li~ i<i u 
.c,l~fendiint in the context of' d$ve:1o~liii:··miti• 

. l_t
6:9:o· ·(·1l"_ •. 

11_<i)_.·.-(·tii .. 's ....... __ .·e·,.·: __ «_' •• o!!.:jh __ '.',·tY:_:_:;.,·.o.·_·,.·;, .. ·~_· .. ·_ .. ·_ .. ·_'_t.' __ ·o_.·_.·',l1._.· •.. ·). · • .. ' ... ,. 
v 11.0~ "' ,ulj ~ .~<"" g~'ti,ng e:vidence to pres~nt .'fi> a j;q(lge or 

&~e ·also itk, at !12ft; 1M' I a,t a:4'0:& .. ;i~w . Cdl)sitlening the serltepce of ·d~ath; 

1:~:~::; fil!ziui:~~Pw~~~: ~~:.! ~~~;:~~~.y"':~l~;·~:::,::.:r: 
mize .the P:0S.sibiltW. ,. . . . ·q(i~p~ s~rttentJes considered with commensuti\'te care~ 

:. d._·~_6e_ ,
4

~~~P~~:.!:e~~ q~_-.. _if_,_·. __ -... :_f:l.)

1lJ; .. _._·n_'.s.·_·.Pv~:~ .•. ·~-:_,i~. f.·•.-~.~~~-.--. That the eo:ur.t r.~jects the iriE:i'ff~ctiV:etas-
u. · sistance claim in this case shotiltl not, of 

4:55 UrS. 1'0.~; 118, f(r2 'S\Gt. ·86·9'; B'i$, 71 .cours~, he understood to r.efle~t .. an~ dinii-
·LiEld.2d 1 (\1:'982) (O!C{0NN.0R, J., concur- nution in commitment to the prlncjple that 

ring.) .. ,._, 11 1the fundamel}~l resp.ect for humanity 
l~· the senten.cing phase of. a,· ~pi~l ~s.e, underly.ing ··the Eighth Amendment .. ·. : ~r~ 

· 

41

EW]hat is essimtia:l is th'at 'th'e Jp.cy have quires consideratian of the chiumcter and 
:b.efore it all ,possible r.elevant iti£ormation Fecord of .the individual offender and the 
about the individual defenqant -~hose :fate · cir.cums.tances. of the .particular offense as 
~t must determine·." Jurek v. ··P~,- 428 a cqnstitl),tionaU;y -indis,p.ensable part of the 
w.s. 262, 276, 9:6 s~Gt 29.5.0, 2958; 4'9 ·· f . fl' ·t· .• tl lty f d th , , 
LiEd;-2d 929 (1:976~ (ophiion of .S1kwart, pt,ocess o m 1c mg · te pena . · o .· ·· e.a . 
POWELL, and. STEVENS, JJ~); For that Eddings v. Oklahoma, supra, 455 U;S., at 
r~ason, -we. have r~pe.i~,_i;e;d.Iy insiSted that lli2, 102 S.Ot., at 87.5 (q.uo.tiiJ.g Woadson v. 
''the sentencer in ca:Pit.al cases mua,t be Ner¢h Car,ol.ina, 428 U.S. 28Q, 804, 9:6 ~l.Ct. 
~nnitted to consid~r. any rele:v;a,nt ·mitiga:t- · . 29.78, 2991, 49 L.Ed.2d. 94'4 (lM-6.) ( Qpi~ion 
fAg 'i~ctor.:'. ~f/.dinus v. if>kta/lwm~,· 455 o£ Stewart, POWJJJiili, and.STEWENS, JiJ.)). 

· · I am satisfied that the· st:,mdatd.~> an-U;S., at 1121 102 KCt., at 8!75. ln ·fact, .as . "-! 

J:qs:tice O!CONN0R has noted; -~ .sen~nc- nouncedtoday Will go far towards ass~swng. 
iqg judge's faiiUl'e to consider re}(l;Vant as- lower feder~l CQUti.'3 and state COUrts in 
pects of a de':fendanes dbaracter aqd back- d1s.C:harging their constitutional 'dut-y to en· 
gtound creates such an unacc(lptiJ;l;ile ·risk suite.that every criminal defendant receives 
that the death pemi:lty was .. unc\)!Jstitution- the effective assistance of counsel guaran· 
~il.y imposed that, even in. cases Whet'e .the teed by the SiXth Amendment .. 
1lla~ter. was not :-aiseqbelow,· ~e .uinterests .;;; . . · . . _ . . . 

.. ofJusttc~" may ~mpo~e on. reVIewmg courts Justice MARSHALL, d,~ntm&:: 
:

11

a auty:tQ:'relJl.and [tMJ case'for.resentmic- 'n)e Sixth .and Fourteenth ·.Amendments 
ing." ICL, at 117,· n,, and 119; io2 'i:Wt., at·· giiaiail:tee a person accused of a crime tlie 
~771 n., and 878 (O'.GONNOR; J., concur- tight to the aid of a lawyer/ iri preparing 
_ring). and presenting his defense. It has long 

* 
J1060f course, 

11
[t]he right to present, and l;>een settled that 1'the right to counsel is 

to have the sentencer·consider, any an~ all the right to the effective assi~nce7o7 of 
·mitigating evidence me~ns little if defense counsel." McMann v. Riohardson, 897 
counsel fails to look for mitigating·evidence U.S. 759, 771, n. 14, 90 S.Ot. 1441, n. 14, 25 
or fails to present a case in mitigation at L.Ed.2d 763 (1970), The state arid lower 
the capital sentencing hearing." Comment, federal courtS have developed standards 
88 Oolum.L.Rev .. 1544, 1549 (1983). See, for distinguishing effective from inade· 
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quate assistance.1 Today, for the first 
time, this Court attempts to synthesize and 
clarify those standards. For the most pal.'t, 
the mD.jority's efforts are unhelpful. · Nei­
ther of its pw.o principal holdlqgs seemll tQ 
me likely to improve the adjudiCation of 
Sixth Amendment claims. And, in its zeal 
to survey comprehensively this field of doc­
trine, the majority makes many other gen­
eralizations and suggestions that I find un­
acceptable. Most importantly, the maj()rity 
fails to .take ·adequate account of the fact 
that the locus of 'this case is a capital 
sentencing proceeding. Accordingly, Ijoin 
neither the Court's opinion nor· its' judg· 

·ment. 

.. ]·'"'· ........ ,..... . . . ·'·:;.r:: 

The. oPinion of the Court revolves around 
two holdings .. ' First, J;he majoritY ties. the 
constitutioi:j:ll..t minizria of attOtney 'perrortri­
·ance to a simple "standard of reasonable­
ness.'; . Ante, at 2065. · Second, the ma)oh­
ty holds that only an error of counsel that 
has sufficient impact on a trial to "under- · 
mine confide,nce in the outcome" is grounds 
for overturning a conviction. Ante, at 
2068. I disagree with both of these rul­
ings. 

A 
My objection to the performance stan­

dard adopted by the Court is that it is so 
malleable that, in practice, it will either 
have no grip at all or will yield excessive · 
variation in the manner in which the Sixth 
Amendment i$ interpreted and applied by 
different courts. To tell lawyers and the 
lower courts that counsel for a cri.minal 
defendant must behave ...llos"reasonably" 
and must act like "a reasonably competent 
attorney," ante, at 2065, is to tell them 
almo.~:~t noth~ng. . In. es~ence, the majority 
has 'illstru..cted judges called upon. to assess 

1. See Note, Identifying·and RCilledying Ineffec-
tive Assistance of Criminal Defense Counsel: A 
New Look After United States v. Decoster, 93 
Harv.L.Rev. 752, 756-758 (1980); Note, Effec­
tive Assistance of Gounsel: The Sbl;th Amend­
ment and the Fair Trial Guarantee, 50 U,Chi.L. 
Rev. 1380, 1386-1387, 1399-1401, 1408-1410 
(1983), 

claims of ineffective assistance of counsel 
to advert to their own intuitions regarding 
what cor_1_~titut;es "pr.Qfessional" representa­
. tion, and has discouraged them from trying 
to develqp more detailed standards govern~ 
ing the performance of defense counsel. 
In my view, the Court has thereby not only 
abdicated its own responsibility to interpret 
the Constitution, but also impaired the abil­
ity of the lower courts to exercise theirs. 

The debilitating ambiguity of an "objec­
tive standard of reasonableness" in this 
context is illustrated by the majority's fail· 
ure to address important iss.ues concerning 
the quality of representation mandli.ted by 
the Constitution .. It is an unfortunate-but · 
~ndeniable ra:·ct t~at a person of means;·by 
selecting a lawjer and payi.ng bim enough 
to. ensure he prepares thor'Oughly, usually 
can obtain ·better. representation than· tn'tit 
'available to 'an indigent defendant, who 
must rely on' '~ppointed counsel, who, in 
tUrn, has 'limited time and resources to 
devote to a given case. Is a "reasonably 
competent attorney" a reasonably compe­
tent. adequately pD.id retained lawyer or a 
re~onably competent appointed attorney? 
It is also· a fact that the quality of repr& 
sentation available to ordinary defendants 

· in different parts .of the country varieil 
sjgnifieantly. Should the standard of per­
formance mandated by the Sixth Amend­
ment vary by locale? 2 The majority offers 
no clues as to the proper responses to these 
questions. 

CThe majority defends its refusal to adopt 
more specific standards primarily ori the 
ground that "[n]o particular set of detailed 
rules for counsel's conduct can satisfactori­
ly take a.!E_ountr09 of the variety of circum­
stances faced by defense counsel or the 
range of legitimate decisions regarding 
how best to represent a criminal defend-

2. Cf., e.g., Moore v. ·united States, 432 F.2d 730, 
736 (CA3 1970) (defining the constitutionally 
required level of performance as "the exercise 
of the customary . skill ·and knowledge which 
normally prevails at the time and place"). 

I . 

I. 
' 
I 
i 
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_in:de~;~ &qsggesting- that no· suQh e:ffol.'t i{:l 

wt>ti:hwhlf~, the opinion of tfi·e Oonrt, I 
f~a~;, V'lill stunt the development of c~n:sti-
tt:ttiona:J doctrine in this area. · 

ant." Ant~, at 2065. I ll:l§l'ee th~t,gqqn~:~.~L 
muf?t b.e a:ifovd~d -,,:wi~~ Ja:titif4f · '*h'~* 
ma~tlg. "tactical de.Qj~ipn:fl" l'<lg,Qitt'tli.~&;:\tm~r 
atl'a~gy, see ant~, fit .6$~; df. i-rfva; .l'!:t 
2077-2678,. but ma,py a13,p.etts dr t.\le:j~:b o'f·1,1 
criminal defense a1Jtor.ne ... :Y are .move atn.'.r:Jn.·.:!i. .. ~ ....::? B -::;;r .Jlto 

Q ble .to judicial oY;er.si~~~· . For ~~~~'U~; [i o»J.e<it t0 ~he ·P.· vejudiee .standard. 
muqp of the work m:v:q~Vi~tlm V.t,~}l~ql~~ ~~,r· · 
a tvia,l, ~p,pt\tii).g fqr. JY~U.; .c9nf~. . ·vn'eh . adopUd by the Coulit for two ind~pendent 
onels 'cli&nt, rrut!clhg ti'm~liY obl ns tQ. re'a,sQts. li'i.rst, it is often v:eny di1ficiilt to 
sjgni'ficant, argu!ibli .~br.~rt~oy~ mifj;g'g§· ~~· Wif .Whether a defendant con;ci<rt:EJti .after a 
~e :trii'!l ju'dg:e, ~i1d':fijJ)Jg ~ l'JOW~e ·of,~MeJil trittl· in Which. he was· ineffec#V~lY :r~pr.~ 

. if ther.e. &re e<iioNl:b.l~ .. groUt?#~ ·flh#ffi£qr · · a.~llte~ wotil~ have fared better if his :Jaw­
could pro'f!i'tfthlY. he ma<:l,e. the suWect .df_ · ... y.e,r. ... liad .be~n . competeQt;t' Seemii)g..1y·--im~ 

.. uniform standards; .. : . ' . . p~g.fi~ble :cases can. sometimes b:e dis man-. 
· 'l:'he opinio~ of th!:l Court of Ap,peals·in t~ed'by.g:oOddefensecotins~L··ontheb~sis: 

this ca8e represents one sound at~·II}pt tO ·of a cold·record, it may be impossible for a 
. develop .par.ticularized . gtandatds dMig;ned re:vieWing court confidently to ascertain 
to ElllSUre thlit .all defenganiJ.c?' tteceive,~'f;£ec- }i9W the g:ov.ernment/s eW,denc.e and ar,g.u~ 
tiv-e l~gal.·assistance .. : s:ee. 693 ·F:~··l\248,' .. ffients. would·have stOO.d up against rebut-
1251-1258 (C:A5.1982) (en·banc) .. Foro~er, tal and cross,-examination by a shrewd, 
generally consistent efforts, see U:mted . well"prepared laWyer. ']h~ difficulties of " 
States v. Becos.ter, 159 TiLS.App.II.C. 32,9, e§timating prejudice after the fact are ex-
8~84184, 4-87 F:2d 1197! 120~1204 Jil9.7?,), acerbated. by the possibility that. evidence 
disappr.ov:ed on rehea,®.).g, 199 U:.S.App. ···f · •· • · to· th ·d f d . t · ·b · · . 
D;C. 859, 624 F.2d 19.6 (en batic), eevt. de- 0 ·1';1JU1.1Y . e e en. an ma,y e m1Bsmg 
nie.d, 4:44 u.s. 9.44, lOO S,Glt. 302, .,.fo2 ~om the reaord precmely becau~s_e of. _the ~ 
L.Ed;2d 811 ·(197·9); Gd'les ·v. Peyton, 889 mcompetence. of de.fense counseL . In v:mw 
F.2d ·224, 226 (C!A4), c.evt denied, .893 (l'.S. ~£::all these nnped1r:nents to a fatr evalua-

. 8,49, 89. S.Ot. 80, · 21 LJild.2d ,.i20 .(19.6.8); tion of the .probability that the outcome of 
Feapli v: J?ape, 28 C~lJJd 4:12, 424--425, .590 a trial was aff~cted by ineffectiveness of 
P;2d 859, 866,152 Citlil&ptt. 782, 789 (!l9179); · counsel, it seems to me senseless· to impose, 

· State v. Harper, 57 Wi&';2d · 548, 55(4)57, · on .a ~efendant whose lawyer has been 
20.5. N:W.2d 1, 6-9 (1978):*. By refusing to shown ·i;o have· been incompetent the bur­
ad <kess the merits of these pl'tlposals, a11..<!J den of demonstrating prejudi~eJ 

3. For a review of.other deciisions atte~pJll'lg to 
develop·guidelines for asseSsment of in(!ffedti.ve­
assistatice-of-counsel chiii:ns, see .Erickson, Stan­
dards of Competency for D6fense Counsel in . a 
Crim,inaJ Case, 17 Ain.Ctim:L.Rev .. 233, 242-248 
(1979). Many of thr,se decisions rely heavily OQ. 

the standards devel9ped by the AJP~rican. Bar 
Association. . See ABA Standards for Criminal 
Justice 4-Ll-4-8,6 (2d ed. 1981). 

4. Cf. United States v. Ellison, 557 F.2d 128, 131 . 
(CA7 1977). In discussing the related problem 
of measuring injury caused by joint representa­
tion of conflicting interests, we observed: - · · 
"[T]he evil • . . is in what the advocate fjnds 
himself compelled to refrdin from doing, not 
only at trial but also as to po5sible pretrial plea 
negotiations and in the sentencing process. w• 
may be possible in some cases to identify from 
the record the prejudice resulting from an attor-

ney's f~ilure to undertake certain trial ~kl); but 
.even With a record of t4e sentencing hearing 
availal>le it would he difficult to judge intelll-

·. gently the impact of a conflict-on the att9rney's 
re)'li;esentati6n of a client. And ·to assess the 

· -impact.of a -conflict of interests Oll the attorney's · 
·options, taCtics, and deci.sions in plea uegotia­
tio!lS would be virtually. impossible. Thus, an 
inquiry into a claim of harmless error here 
wou.ld require, unlike most cases, unguided 
speculation." Holloway v. Arkansas, 435 U;S. 
475,. 490--491, 98 $.Ct. 1173, 1181-1182, 55 
ihEd.2d. 426 (1978) (emphasis• in original). 
When defense counse1 fails to take certain ac­
tions, not bec<~use he is "compelled" to do so, 
but because he is incompetent, it is often equal­
ly difficult to ascezi?ln the prejudice eonsequent 
upon his omissions. 

·: ... 
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.JluSecond and more fundamentally, the 
assumption on which the Gourt~s holding 
rests is that the only purpose of the consti­
tutiqxmLguarantee of effective assistance 
of counsel is to reduce the chance that 

hold that a showing that the performance 
of a defendant's lawyer departed from con­
stitutionally prescribed standards requires 
a new- trial regardless- of whether the de­
fendant suffered demonstrable prejudice· 
thereby. 

·n l innocent persons will be convicted. In my 
view, the .g· uarantee also functions to en­
sure that convictions are obtained only 
through fundamentally fair procedures.G Even if I were inclined to join the majori .. 
The majorit-y contends that the Sixth .ty's two central holdings, I could not abide 
Amendment is not violated when a marii- the manner in which the majority el:i.bo­
festly guilty defendant is convicted af~r a rates upon its rulings. Particularly regret­
triill in which he was represented qy a . table. are the miJ.jority's discussion of the 

. manifestly 'ineffective attOrney.. I cannot ",presumption" of reasonableness to be ac­
-f/ ~gree. f Evecy • defendant is entitled to a corded lawyers' d13cisions and its attempt to 

trial in which his interests ar.e .vigorously" . :P~~ug~~ t~~ merits of claims p~eviously 
and conscientiously advoca~d. l:>Y .. .an able. .. rE!jected by lower cou.rts using different 

· lawyer. A p~oceeding·in which the''defend- . leg:J.l :s~ndards. 
ant does not receive meaningful assistance 
in meetillg the forces of the State does not, 
~. ~;y, ~P,.~nion1 ~onstitute due process. . ... 

{n Q,f/ffpman v .. (Jaliforni~ ~86.JJ.S . .18, 
·23, 87.S.Ct. 824, 827;.i7 ·L.Ed:2d 705 (1967), 
.we. acknowledged that certain constitution­
al rights are ·~so basic to a fair trial that 
their iqf-raction can never, l;le treated as 
harmless en·or." Among these rights is 
the right to the assistance of counsel at 
trial. ld., at 23, n. 8, 87 S.Ct., at 827, n. 8; 
see Gideon v. Wainwright, 372 U.S. 335, 
83 S.Ct. 792, 9 L.Ed.2d 799 (1963).6 In my 
view, the righi.J.v,zto effective. assistance of 
counsel 'is entailed by the right to counsel, 
and abrjdgillent of the former is equivalent 

b to abridgme:Ut of the latter.7 I Would thus 

· fJ 5. See U11itecistates v. Decoster, 199 U.S.App.D.C. 
359, 45~57, 624 F.2d 196, 291-294 (en bane) 
(Bazelon, J.,,~), cert. denied, 444 U.S. 
944, 100 S.Ct. 302, 62 L.Ed.2d 311 (1979); Note,· 
93 Harv;L,Rev., at 767-770. 

6, In cases in which the government acted in a 
way that prevented defense counsel from func­
tioning effectively, we have refused to require 
the defendant, in order to obtain a new trial, to 
demonstrate that he was injured. In Glasser v. 
United States, 315 U.S. 60, 75-76, .62 S.Ct. 457, 

· 467.:...t68, 86 L.Ed. 680 (1942), for example, we 
held: 
"To determine the precise degree of prejudice 
sustained by [a defendant] as a result of the 

·court's appointment of [the same counsel for 
two codefendants with conflicting interests] is 
at once difficult and unnecessary. The right to 

A 
In defining the standard of attorney per­

.!formance required 'by the ConstitUtion, the 
'miJ.Jority . appropriately notes .that many 
problems confronting criminal defense· at­
torneys admit of "a range of legitimate" 
responses. Ante, at 2065. And the majori­
ty properly cautions courts, when review­
illg a lawyer.'s seiection amongst a set of 
options, to avoid the hubris of hindsight. 
lbtd. The majority g.oes on, ·however, to 
suggest .that reviewing courts should "in­
dulge a strong presumption that counsel's 
conduct" was constitutionally acceptable, 
ibid.; see ante, at 2066, 2069, and should 
"appl[y] a heavy measure of deference to 
counsel's judgments," ante, at 2066. 

have the assistance of counsel is too.fundamen­
tal and absolute to allow cotu't$ to indulge in. 
nice calculations as to the amount of prejudice 

• arising from its denial,N 
As the Court today acknowledges, United 

States v .. Cronic, 466 U.S_., at 662, n. 31, 104 S.Ct., 
at 2046, n. 31, whether the government or coun­
sel himself is to blame for the inadequacy of the 
legal assistance received by a defendant should 

. make .no difference iri decid'ing· whether the 
d~fendant must prove prejudice. 

b7, See United States v. Yelardy, 567 F.2d 863, 865, 
n. 1 (CA6), ce1i. denied; 439 U.S. 842, 99 S.Ct. 
133, 58 L.Ed.2d 140 (l_m2; Beasley v. United 
States, 491 F.2d 687, 696 (CA6 1974); Common­
wealth v. Badger, 482 Pa. 240, 243-244, 393 A.2d 
642, 644 (1978). 

·~-.-

1. 
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I am not sure what these phr.a&,es mea,q, 
and I doubt that they wl)l be. solf-ex,;pl~t;~­
ato:cy to lmv:er coutts. If the.y ·ct~irote :~'iC5~h~ 

~~~4:N~~~~~~:o;v: ~~1~!~rt:~6~f·~~~~; 
I\~1> t~1,e b,.ur;d~m of rroof, &~aw~.Ulq0~1t).1.~~· 

·i:h:ie Un#cc{ St.aoes v. Cront'o, ·Mi'6· m:s .. , at 
6$8, 1Qf $;Ct., at 2046. B.u.t the ar}jm:~tihr.e..E? 
~iEi'tr.oi\g'' ~nd "hea'%'" might b:e ~e~d. ~.$ 
i~iH>~{mt -gpon · q~fendt\tifs · a:n ll.lWI?;~~llY 
vf:.~lgi{w ·;h~r,den Cif l}e~7~>tii,iill,on. · .. If ~~~tA& 
tli'(l. iluijd~i&~/s 'inoont I must JJes· 'ed~U· .''i•.'' ..•.• _ .. ,.. . ..... I . . . ..... ,P ·:,.;_ .. ,., ...... Y 

.· . is.S~f1t. . The range of a(:c~p~me . . ~t . 

. ·'-~~~e~t~~ct~&~v,=~~~sr:£:;6~:~ /' 
·'btdid :to:ari~v/'i:lefense oourise'I the . ·m-

~~~~}·,;i~s:a;::~n:-!:O~d~:!::~. 
}nor~ la1Jtiide, by "str.orutly presumilnt'· 
thaUh~ir ·behaVior will fall withhi the zone 
~i. r;eas~!l*bleness, is coverthv to l~~iili'r®te 
convictions an<). sentences obtained on~e. 
basis . of ·inc:om.petent ·conduct by defense 
cOunsel. 

The on~y justification the majority itself 
pJ:O.vides fQr its proposed . presumption is 
~t 'undue r.ece.p.tivity to claims -of jneffec-
. .. ..\ 

ti,V,.e .a$silltance of. .counsel would .ence\lr1j.g:e 
. too m~y defendants to raise such cla®s 
~nd ·thereby would clog the courts with 
ftivolous suits ll;nd ·'~dampen the ·ardor" of 
defe~E;l co.unset See ante, at 20~.6. · I 
1¢:ve more. confidence than the mll;jQricy in 
.the abiJjty of state and federa.i co.urts ,eJq>e­
dibiousiy to dif!pose of medtless ar.guments · 
ahd to emnu.•e that r.ef3ponsil:lle; innovative 
l~:w.yerit)g is not inh~bited. In my View, 
Uttie will be gained and much ma,y be lost 
by· instructing the lower com'ts to proceed 
on the -assumption that a defendant's chaJ~ 
leJ!ge to his lawyer's perf'Ormanc(l will be 
insubstantial. 

8. Sic, e.g.~ State v. Paqheco, .121 Ariz. 88,.91,.58~ 
P.2d 830, 833 (1978); Hoover v. State, 270 Ark .. 
918, 980, 606 S.W.2d 749, 751 (1980); Line v . 
State, 272 Ind. 353, 354-355, 397 N.E.2d 975, 
976 (1979). 

9; See, e.g., Trapnell v. United States, 725 F.2d 
149, 155 (CA2 ·1983); Cooper v. Fitzharris, 586 
F.2d 1325, 1328-1330 (CA9 1978) (en bane), cert. 

466U.S.U2 

>B 
For many yea.rs the lower ceurts have 

been d~~#iflg eli¢ lli~aning of ''effective" 
asS.istan~k o'f . ooitnsni. Different cou1~ts 

~R:~is~jre.~~~~f~e·:~~~~:fe~; ,;~:~~~~~e ~~ 
q)Jjred QY ~h~ Qon,suit,ubiOp; so~e courts 
liave adqpte4 .eh·e fon@Viii:lg nearce.'and-

~~~~f~a~1~~4!:~~j~nr:~t~l~fee·~e!~~~: 
I!Pl€! <Wf~we~n:ce" _sii.!!~~.ar.d~9 ' ton the .issue 
of the ·lell.el': of''Pl0,e,j'titl(c~ necesstwy to com-

i~r~r~~;.~:~:;.~~ 
. t6<tbe··rulE:':tli.at ;it:;&hoWirtg.·af'·Ulaomp~te!tce 
o'.tlilhe·patt of def.~ns€ co.itusE!Lnutotnatical­
·lY t,e.ql.iires ··r.·evemi~I- :or iii~ .. ~~il~etii'!)n ~1e- · 
g-ardle'ss. of the \r,jjtl.FY to the· defendant.11 

'The Court tod~iV, substantially resolves 
. these .. di§p\lte&o . The m~jot;ty holds that 
the. Qonstitution is Violated when defense 
counseJ1s. rept:esentatlon .falls b:~low the lev­
el e~pected . of reasomibly competent de­
f~i'/.se couns.el, an'te, .at 206:4--<2067, and so 
~;~Jfects the trial that the.re iS a "reasonable 
pnobability" .that, absent couns~l's error, 
the ou~me. would have been diff(lrent, 
ante, ~aC2o&'i~206lf- - - - - --

Curiously,, ·though, the Court discounts 
· the f:iig:nifi.cance of its rulings, SU:ggesting 

that its .. choice .of standards matters little 
and thatfew if al}y cas~ would have been 
d~ided differ.entJy if ·-th~ .lower courts had 
always app~i(:1'd the tests announced todilly. 
SE;!e ante, at206~. Sure)y.th<d-\ltlges in the 
s't;a:te and lQwer ~e<l.eral·courts will be sur­
prised · to .ieam that the distinctions they . 
ha:ve so fiercely debated for many years 
l:we in fact unimportant. 

The. majority's commeQts. on this point 
seem to be prompted principally by a reluc-

denied, 440 U.S. 974, 99 S;Ct. 1542, 59 L.Ed.2d 
793 (1979) .. 

10. See, e.g., United States v. Decoster, 199 U.S.· 
App.D.C., at 370, ·and n. 74, 624 F.2d, at 208, and 
n. 74 (plurality opinion); Knight v. State, 394 
So.2d 997, 1001 (Fla.1981). . 

11. See n. 7, supra. 
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Regina Hernandez only for the purpose of assessing her 

2 ·- -credibility. Youmust nQt consider the testimony for 

3 any other purpose. 

4 Mr. Schoenberger? 

5 MR. SCHOENBERGER: Thank you, Your Honor. 

6 JAY BERNEBURG, 

7 having been called as a witness by the plaintiff, being 

8 first duly sworn, was examined and testified as follows: 

9 DIRECT EXAMINATION 

10 BY MR. SCHOENBERGER: 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

Good morning, Mr. Berneburg. 

Good morning. 

Are you employed, sir? 

Yes, sir. 

And how are you employed? 

I am an attorney. 

How long have you been an attorney? 

This is my ten years in October. 

Is that a licensed profession? 

Yes, it is. 

You have a license to practice law in the State of 

Washington? 

23 A Yes, admitted by the Washington State Bar Association, 

24 Bar No. 17265. 

25 Q And have you been retained in this case? 
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Testimony of JAY~ERNEBURG, 1-29-07 

1 A Yes, I have. 

2 - Q- - Do _you xecall the events of Sunday, January 15th of 

3 this year? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 

19 Q 

20 

21 A 

22 Q 

23 

24 A 

25 Q 

Are you referring to Regina Hernandez? 

Yes. 

I have it down on the 21st. 

A week after? 

Sunday afternoon. 

And what happened that Sunday afternoon? 

We were working on preparing the case for trial. We 

went with Adrian. 

Who is 11 We 11 ? 

You and I. Then we went to interview Regina Hernandez. 

Where did he meet with her? 

In the Pierce County Jail. 

Why was she in the Pierce County Jail? 

They brought her over from another location so that she 

could testify in this trial. 

Do you recall your discussion with her with 

specificity? 

Yes, I do. 

Do you recall discussing the state of Mr. Solis's 

vehicle at the time of the incident? 

Yes, I do. 

Did you ask her or did she tell you about the vehicle? 
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Testimony of JAY C__;'RNEBURG, 1-29-07 

1 A I asked her about the vehiclei however, she provided 

2 - the informat~on about the vehicle. She responded to my 

3 

4 Q 

5 A 

6 

7 

8 

9 

10 

11 

12 Q 

13 A 

14 Q 

15 A 

16 

17 

18 

19 

20 

21 

22 

23 Q 

24 A 

25 

question. 

What was your question? 

My question was specifically that in her statement to 

the police she had said that she was looking down at 

the CD 1 s on the floor, and I wanted to know what got 

her attention and what caused her to look up and at 

what point did she look up and when she did, what did 

she see. And I said, What can you tell me about the 

car? 

And did she have an answer? 

Yes, she did. 

What did she tell you at that time? 

When I asked her were the lights on or off, and I 

didn 1 t specify what lights -- I said, Were the lights 

on or off? And she said, The little yellow lights on 

the side where the turn signal is were on. And I said, 

That would be the running lights? 

Yes. 

I said, What about the headlights? 

She said they were off. 

Did she have anything else? 

Not on that subject. 

MR. SCHOENBERGER: Thank you. I have nothing 
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1 further. 

2 

3 

, r \ 
Testlmony of J~~ -~ERNEBURG, 1-29-07 

THE COURT: Mr. Greer, any questions? 

MR. GREER: Yes, sir. 

4 CROSS-EXAMINATION 

5 BY MR. GREER: 

6 Q 

7 

8 A 

9 Q 

10 

11 A 

12 Q 

13 A 

14 Q 

15 

16 A 

17 

18 Q 

19 

20 

21 A 

22 Q 

23 

24 

25 A 

Mr. Berneburg, you said she said the headlights were 

off? 

Mm-hmm. 

You had read two prior statements that she had given to 

law enforcement? 

Mm-hmm. 

You have to say yes, sir. 

Yes. I'm sorry. 

In both those statements she made it real clear to the 

detectives that she didn't see the headlights, correct? 

No, that's not what I recall. What I recall is that 

that subject was never discussed. 

Mr. Berneburg, you put in a brief, did you not, 

regarding this issue and attached a copy of a 

transcript? 

Correct. 

And I believe your original is with the Court. I'm 

going to hand you what's been marked as Plaintiff's 

Exhibit 156. Do you recognize that? 

Yes, I do. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Testimony of JAY(jERNEBURG, 1-29-07 

What I would like you to do is turn to your attachment 

in t~ere, the transcript, and I've got on the bottom 

two pages marked, bent pages. That's the one that you 

were just passed. And there's portions in there either 

highlighted or bracketed. Would you read that to 

yourself? 

Are you referring to page 424? 

Correct. Would you read that to yourself? 

(Reading.) Okay. 

And there's another passage a couple of pages later. 

Would you read that to yourself? 

THE COURT: What page is the second? 

THE WITNESS: 427. 

(Reading.) Okay. 

Had you read those passages prior to talking to 

Ms. Hernandez? 

Absolutely. 

And it's true, is it not, that the detective asked her 

what she saw of that car, correct? 

That is correct. 

And she said she was looking down at CD's, that the 

defendant saw the car, that the first thing she knew 

was gunfire; she was listening to gunfire. She looked 

up. She saw the defendant's gun and she looked in the 

rearview mirror and saw brake lights. Isn't that fair 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Testimony of JA1
,· )ERNEBURG, 1-29-07 

and accurate? 

That's what's in the report, yes. 

I want to also hand you Plaintiff's 156, and I want to 

ask you before I do: Did you look at anything in that 

transcript before talking to Ms. Hernandez? 

I don't recall that day, although I had completely read 

the discovery prior to talking to Ms. Hernandez, yes. 

You completely read the discovery? 

As far as I know, yes. 

Every bit of it? 

Mm-hmm. 

Now I want to hand you Plaintiff's 155. Let me find 

the specific area first. First, if you can identify it 

and then I'll have you turn to page 8 of 8, the second 

full paragraph. 

This is a police incident report, dot 21, making it the 

21st report logged into the system by the police, 

written by Officer Bradley Graham. At which paragraph? 

The second paragraph on the last page, if you would 

read it to yourself. 

(Reading . ) Okay . 

Have you read that before? 

Yes, I have. 

And that is also a statement given at this time to 

DetectiV$ Graham regarding what she saw at the time of 
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Testimony of JA.)',jRNEBURG, 1-29-07 

1 the shooting, correct? 

2 A No, that's not correct. What is written here is 

3 Detective Graham's restatement of what he believed she 

4 said to him, and I don't think it's accurate. 

5 Q Were you there? 

6 A I'm going based on the transcript. 

7 Q Mr. Berneburg --

8 A I'm reading the transcript, Mr. Greer, and based on 

9 what is in this transcript, that is not an accurate 

10 statement. 

11 Q- Mr. Berneburg, were you there? 

12 A No. 

13 Q So you say that it's not accurate as to what Detective 

14 Graham put down that she said? 

15 A I'm reading the transcript. It's not an accurate 

16 reflection of what's in the transcript. 

17 Q The paragraph that you just read says exactly what the 

18 transcript says? 

19 A No, it doesn't. 

20 Q Mr. Berneburg, read the paragraph out loud. 

21 A 11 0nce back in Luis 1 s car she said she was going through 

22 her CD case when they pulled away. Luis saw another 

23 car and slowed down. 11 

24 At that point, Mr. Greer, that is never in the 

25 transcript. 
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1 Q 

2 

3 A 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q 

13 

14 

15 A 

16 

17 Q 

18 A 

19 Q 

20 

21 

22 A 

23 Q 

24 

25 A 

Testimony of JAY' )RNEBURG 1 1-29-07 

It doesn 1 t say 11 Mr. Greer 1 
11 does it? Read the 

paragraph 1 please. 
-

She said 1 quote 1 It was right after we left Yessica 1 s 

house 1 end quote. As they passed it 1 Luis grabbed his 

gun and leaned out the window and started shooting. 

She didn 1 t know how many times he shot or who he was 

shooting at. She said she turned back to see its brake 

lights. She didn 1 t see any heads in the car. She said 

he told her 1 quote 1 Man 1 I smoked that fool/ end quote. 

She asked him why he did that and he didn 1 t say 

anything. 

NoW 1 reviewing that paragraph 1 does it not say that 

it 1 s the defendant who saw the car? Is that what it 

says? 

That 1 s what Bradley Graham says that Regina Hernandez 

told him. 

So the answer is yes 1 that 1 s what it says? 

That 1 s what it says. 

And then the next thing iS 1 When the car is passing/ 

the defendant starts shooting. Isn 1 t that what it 

says? 

That 1 s what it says. 

And then the next thing it says is: Then she looks and 

she sees brake lights. Isn 1 t that what it says? 

That 1 s what it says. 
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1 Q 

2 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 

11 Q 

12 

13 

14 

15 

16 

17 

18 

19 

20 Q 

21 

22 A 

23 

24 

25 

) 
' f . ) Testlmony o (JAY J:5ERNEBURG, 1-29-07 

And in the transcript, in the two points that you read, 

tha~ 1 ~ what they say, correct? 

These statements are not in agreement --

Is that what ·--

No, it's not. 

Read the transcript. 

To myself or out loud? 

Out loud, the part that is highlighted. 

Out of context or do you want me to read the whole 

statement? 

Read the parts that are highlighted. You're the 

witness, not the attorney. 

MR. SCHOENBERGER: Objection. I don't know 

what's highlighted. 

THE COURT: Show it to Mr. Schoenberger. 

This is on page 424 or 427? 

MR. GREER: 424, Your Honor, is the first 

one, page 6 of 13 at the end of this transcript. 

MR. SCHOENBERGER: Thank you. 

(By Mr. Greer) The highlighted portion, and what I 

mean is the bracketed. 

11 Graham: Okay. Can you tell us how that came about? 

What happened? 

11 Hernandez: Uhm, we were leaving at Yessica's 

house and the car was rolling past us and I was looking 
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1 

2 

3 

4 

5 

Q 

6 A 

7 Q 

8 

9 

10 

11 

12 A 

13 Q 

14 A 

15 Q 

16 

17 

18 A 

19 Q 

20 A 

21 Q 

22 

23 A 

24 Q 

25 

Testimony of JAY )ERNEBURG, 1-29-07 

Now, the jury will decide whether those statements are 

diffe~ent or not, but since you already testified that 

they 1 re different, and remember the issue is on what 

she saw regarding the car 1 s headlights, those 

statements are completely consistent, aren 1 t they? 

I 1ll say that, yeah. 

And the only lights she ever said that she saw and in 

context the only thing she ever saw was when the shots 

started happening, she looked up, she saw the defendant 

with a gun in his hand, yelled at him, grabbed at him, 

and then turned around and saw brake lights, correct? 

That is what 1 s in the interview, correct. 

And in the transcript? 

That 1 s what 1 S in the transcript. 

And all the statements that she gave, because that 1 s 

the entirety of the statements she gave to law 

enforcement, correct? You read the discovery? 

That is correct. 

And that is what she said, right? 

Correct. 

Now, did you read all the discovery, as you said you 

did? 

I believe so, yes. 

Did you read the police reports where the first witness 

on the scene, Kim Say, say the headlights were on the 
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5 

6 

7 

8 

9 

10 

11 

12 

13 
.·. 

14 

15 

16 

17 

18 

1;4. 19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

'·· 
·. ) 

Testimony of JAY BERNEBURG, 1-29-07 

car? 

-Tha:t' s -correct.-

Did you read the first officer's police report where he 

says the lights were on? 

Yes. 

And all the other witnesses that would have seen 

something, meaning Mr. Kelley and Mr. Solis, they also 

indicated that they were driving down the street and 

nothing brought their attention to anything until they 

heard gunfire, correct? 

Correct. 

So there's no witness in this case, none, at the time 

that you go over to that jail the night before you give 

your opening statement'. there is no witness, no piece 

of evidence in this case that says the headlights were 

off; is that accurate? 

Nothing in the discovery, correct. 

Nothing anywhere? 

I'm talking about my client, having conversations with 

my client, but yeah. 

And then you're on this case. How many witnesses did 

you interview prior to this case started? 

THE COURT: Ladies and gentlemen, I'm going 

to ask the jurors to step out just for a minute. 

Again, please don't discuss the case among yourselves 

state of Washington vs. Adrian Contreras Rebollar 

825 



1 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

. ~. · .. 
14 

* 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Testimony of JA. _lmRNEBURG, 1-29-07 

or with each other. We 1 ll get you back ln here in a 

couple of minutes. Thank you. 
-

(After the jury left the courtroom, 

the following proceedings were 

had:) 

THE COURT: 1 1 m a bit concerned, Mr. Greer, 

that you 1 re arguing your case. Mr. Schoenberger hasn 1 t 

objected to these questions. What does this have to do 

with the very limited issue of Mr. Berneburg? 

MR. GREER: The issue is the credibility of 

the witness. 

THE COURT: Well, do you mention Ms. Say? 

MR. GREER: Because all the evidence, Your 

Honor, as I pointed out, says the lights were on . 

THE COURT: What does that have to do with 

the credibility of Hernandez and what Berneburg talked 

to her in the jail? It seems to me you 1 re creating 

some problems here. Mr. Schoenberger is not objecting. 

Maybe that 1 s tactical on his part. I don 1 t know. 

MR. GREER: Correct. It means who 1 s telling 

the truth. 

THE COURT: Ms. Say has nothing to do with 

Ms. Hernandez. Please refer to the limiting 

instruction. I just told the jury this is the limited 

issue of credibility of Regina Hernandez. Why do we 
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6 
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8 
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10 

11 

12 

13 
,. 

14 

15 

16 

17 

18 

19 

20 

21 

* 22 

23 

24 

25 
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) 
Testimony of JAY BERNEBURG, 1-29-07 

need to mention Ms. Say, for example? And that's final 

argument when w~ get to argument. 

MR. GREER: No, Your Honor, what's important 

is what's in his mind when he goes to the jail. That's -
what I'm asking. The discovery is provided to him. He 

reads it. He knows that the responding officer and all 

the witnesses in this case say the lights are on. He's 

trying to convince the witness to say differently. 

That's the point. This is all information that he has. 

THE COURT: You honestly don't think you're 

arguing with Mr. Berneburg? 

MR. GREER: Arguing with him? 

THE COURT: Yes . 

MR. GREER: Well, I don't know the term 

11 arguing 11 is right. He's a witness. I'm doing a 

cross-examination and asking leading questions, and he 

may be arguing with me, but the problem is, I need to 

show the jury what he had in his mind, how many 

witnesses he talked to. Judge, the truth of the matter 

is, as I've said, he gets on this case and he does one 

thing --

THE COURT: We're creating more potential 

problems, it appears to me. 

Mr. Schoenberger, anything else you want to add? 

MR. SCHOENBERGER: No, Your Honor. 
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WEDNESDAY, JANUARY 24, 2007; MORNING SESSION 

(All parties present.) 

--ooo--

(Jury not present.) 

THE COURT: Good morning. You can all be 

seated. We're back on the case of State vs. Adrian 

Contreras-Rebollar. I would like to get the jury in 

here as soon as possible. Mr. Kelley is the next 

witness? 

MR. GREER: Yes, sir. He's in CDPJ, ready to 

go. The issue with Mr. Berneburg that was addressed 

yesterday afternoon, I would like to resolve, Your 

Honor, if I can. 

I spoke with our appellate unit, and Ms. Proctor, 

representing them, is concerned about the issues just 

like the Court and everybody else, I think. I've 

proposed a limiting instruction that I passed to the 

Court, and I would also request that the Court exclude 

Mr. Berneburg from the rest of the proceedings. It's 

my understanding that the defense didn't plan on him 

being here anyway, and in talking to them this morning 

off the record, that's still the plan. 

I think.this way would, at least minus any sort of 
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prejudice that could be brought to the defendant by 

virtue of Ms. Hernandez's testimony about Mr. 

Berneburg~ 

THE COURT: Well, Mr. Schoenberger? 

MR.SCHOENBERGER: Your Honor, I don't have 

any objections. As I stated yesterday, Mr. Berneburg 

is associated on this case, retained by the family, and 

his role is limited. It was not to take over, it was 

not to substitute for me, so his role, as anticipated 

by agreement and discussion with him recently, would be 

in the background. 

THE COURT: Well, Mr. Greer is also proposing 

a limiting instruction here based on WPIC 4.64. 

MR. GREER: And, Your Honor, I should point 

out that I did modify the WPIC. 

MR.SCHOENBERGER: I looked at the 

instruction, Your Honor, I've not looked at the WPIC. 

I question whether I even need to draw attention to it 

at this point in time. I would like to go back and 

look at the WPIC and any notes or comments. 

THE COUR'I': So you want me to give them this 

instruction when? Now? 

MR. GREER: I think it's appropriate now, as 

well as with the packet that the Court reads to them in 

closing. 
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An unimportant morass here: Schoenberger stating Mr.Ben1-

eburg's role i::; limited and his role would be Jn the _back:round. 

(RP5 452) However, all co-counsel's roles are limited. You're 

either lead-counsel on a case, or co-counsel, and that's 

precisely what Schoenberger was referring to. Even do Berne-

burg' s role was to be in the backround, his role there was to 

subsidize and advocate critical functions to Mr.Contreras' 

defense. 

Berneburg was in charge of 4 crucial wi tnesse' s for the 

defense, including that of Benito Cervantes. (RP6.793, 795; 

AP-C 1-2) As well as the jury instructions on Petitioner's 

case. (RP5 452 at 10; 456 at 13) 

Authority Petitioner relies on for his argument is in 

pnited States v. Laura, 607 F. 2d 52 ( 3rd Cir. 1979) . , along 

(cases cited therein). Stated in Laura, "a judge cannot 

dismiss local counsel because of counsel's participation was, 

in the eyes of the judges, modest or miniscule. laura, 607 

4 
F.2d at 45. 

4 Research conducted for U.S. v. Laura, 607 F.2d 52 (3rd Cir. 
1979) case is derived from the VersusLaw, Inc. computer "Law 
Search Engine" program. At ## being the numbered paragraph of 
language and/or law provided therein. 
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admitting he's a gang member or something to that 

effect, no objection, but any sort of specific 

instances of conduct or character evidence is 

inadmissible. And we get back to the issue of the 

defendant. If we're going to sling mud and portray 

Mr. Solis as a bad guy and the defendant had all this 

previous knowledge, then, as the Court, I think, said 

at the beginning of this trial, the issue of him being 

a felon in possession of a firearm, in all fairness, 

needs to come in. 

THE COURT: Who's the investigator? 

MR. GREER: His name is Bernita Cervantes. 

THE COURT: What do you anticipate him 

testifying about, Mr. Schoenberger? 

MR. SCHOENBERGER: It's my understanding, and 

I have not yet met with him, that he is a private 

investigator, and in a previous case in which Mr. 

Berneburg was involved he was attempting to serve 

Mr. Solis as a witness with a subpoena for his 

testimony, and in tracking him down he learned about 

his gang affiliation and his reputation in the 

community for violence. And it certainly should come 

in when we have a self-defense claim. It certainly 

does come in that he had a reputation in the community 

for being a violent person. 
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objection, but my Officer Ringer isn 1 t an expert of 

Surefios. As I understand it, Mr. Schoenberger is 

3 trying to contact Sgt. Davidson to have him testify, 

4 and I have no objection to that, but, again 

5 MR. SCHOENBERGER: I don 1 t know the substance 

6 of what he 1 s going to be offering. I haven 1 t talked to 

7 Sgt. Davidson about his knowledge of Surefios. 

8 THE COURT: Well, Davidson was the fact 

9 witness on the scene·, the sergeant in charge. 

10 MR. GREER: He did do some things, but more 

11 or less along the lines of he 1 s the lead detective in 

12 the homicide division, in charge of the detectives in 

13 the homicide division. 

14 THE COURT: Why do you want to call him? 

15 MR. SCHOENBERGER: For facts about Nick 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Solis. I would like to ask him: Do you know Nick 

Solis to be a member of a gang; do you know that gang; 

and tell me about the gang and their proclivity towards 

extreme violence. 

THE COURT: What are you going to anticipate 

him saying? 

MR. SCHOENBERGER: Once again, this was a 

task that I delegated for Mr. Berneburg and I don 1 t 

have the answers for you yet. 

THE COURT: Can. you communicate at least a 
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with Mr. Greer that we have a morass. We have a 

situation that I believe is not on the edge. In fact, 

I think it's over the edge. The jury has reason to 

believe or suspect based upon a witness's testimony 

that Mr. Rebolla.r's counsel have done something wrong, 

and we can't let that stand. We just can't give them 

an instruction to ignore the allegations that 

Mr. Rebollar's counsel may have done something wrong. 

We can't do that. We have to correct that. 

We have to let the jurors know that this man's 

attorneys have not done anything wrong. Now, that kind 

of cuts against us. Regina Hernandez' testimony, for 

the most part, was beneficial to this man. 

THE COURT: So what if I allowed Berneburg to 

testify on this very limited issue, whether he told her 

to say this in ·the -interview in the jail and leave it 

at that? Why do I have to declare a mistrial? 

MR. SCHOENBERGER: Well, because I think both 

Mr. Berneburg and I need to testify, both of us, not 

just one of us, and that if we are testifying on a 

material issue like this, we must be disqualified under 

RPC 3.7. 

THE COURT: Is this a material issue? It's 

kind of collateral. 

MR. SCHOENBERGER: Whether defense has 
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committed a felony? 

THE COURT: No. The material issue, it seems 

to me, is Ms. Hernandez and her credibility and what 

she saw. That's what's material. I don't think 

anybody is accusing Mr. Berneburg. Nothing has been 

filed, I assume, for committing a felony. That's kind 

of a nonissue. 

Well, I'm going to deny the motion at this point 

and we can take this up later. I know Mr. Greer 

indicated he didn't really have time to respond, that 

he just got this. So I'm going to deny it at this 

time. We'll readdress it later and give Mr. Greer time 

to respond. My understanding is the defense isn't 

planning on calling anybody until Monday. So anything 

else on this issue? 

MR. GREER: No. 

MR. SCHOENBERGER: Can I have a moment, Your 

Honor? 

THE COURT: Yes. 

(Mr. Schoenberger confers with Mr. 

Berneburg . ) 

MR. SCHOENBERGER: I'm reminded, Your Honor, 

by Mr. Berneburg that should you allow him to testify 

pursuant to our supplemental witness list, that we 

would also like to preserve my testimony by way of an 
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