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L INTRODUCTION

Appellant Marie Clarke concurs with the Amicus Brief of the State

of Washington and files this brief Answer only to clarify two points.
I1, ARGUMENT
A, Interpreting Superior Court Judges To Be Dual “State-

County” Officers Would Still Require County Residency

Under RCW 42.04.020.

The State suggests that it might be argued that RCW 42.04.020
only requires Superior Court judges to be Washington residents, and not
county residents, because Superior Court judges are sometimes considered
to be “dual officers” of both the state and county.' As an initial matter, it
must be noted that neither Ms. Wyman nor Ms. Schaller advanced such an
argument. Further, the State has provided several compelling reasons why
this argument should be rejected including, but not limited to, the fact that
Superior Court judges under our Constitution are only “elected by the
qualified electors of the county[.]” 2

In any event, even if Superior Court judges were both “state
officers” and “county officers” for the purposes of RCW 42.04.020,
county residency would still be required. This derives from the fact that

an elected official deemed to be both a “state officer” and a “county

officer” would be required to meet the qualifications for both “state

! Amicus Brief of the State of Washington at 8.
2 Wash. Const. art. IV, § 5 (emphasis added).



officers” and “county officers”—i.e., they would have to be both state
residents and county residents. RCW 42.04.020.

Superior Court judges would not be required to be county residents
only if they were deemed to be solely “state officers.” Yet such an
approach lacks any legal support. Further, it is contrary to Washington’s
constitutional and statutory election scheme, the arguments advanced by
Ms. Clarke, Mr. Johnson and the State, and common sense. As a result,
even if Superior Court judges were “dual officers” for the purposes of
RCW 42.04.020, county residency would still be required and Ms.
Schaller would still be ineligible.

B. A Final Note Regarding The Remedy.

Much ink has been spilled regarding issues beyond the
constitutionality of RCW 42.04.020 and Ms. Schaller’s eligibility. The
Court does not need to reach such issues.

The parties may, however, need additional guidance from the
Court if it issues a decision before November 6, 2012-the final date for
voting in the general election. Given the ordinary amount of time it
requires this Court to issue an opinion in a typical case, a pre-November 6
opinion appears unlikely. Should this Court decide to expedite its ruling
in this matter, however, and issue a decision while the election is still

pending, significant issues may presented. By the time this Court holds



oral argument in this matter, the voting in the relevant election will
already be well underway. Ballots were mailed to overseas military
personnel on or about September 17, 2012, and the remaining ballots will
be mailed to voters on October 17, 2012,

A pre-November 6 decision would result in some voters voting
while there is a question regarding Ms. Schaller’s eligibility, and the
remaining voters voting after that question is answered. While this would
not be an issue before the advent of voting by mail, it is a side effect of
Washington’s recent move to such a system, and poses the possibility that
such a decision could potentially interfere with the voting process. Thus,
if this Court issues a pre-November 6 decision in this case, Ms. Clarke
respectfully requests that the Court provide the parties guidance regarding
how to handle its decision given the pendency of the election.

RESPECTFULLY SUBMITTED this 12th day of October, 2012.
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