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Pursuant to RAP 1 0.8, Appellant Marie Clarke respectfully 

submits the following additional authorities. Copies of the relevant 

excerpts of these authorities are attached. 

Regarding (1) Ms. Clad<e's argument that territorial laws remain 

valid pursuant to Article XXVII, Section Two of the Constitution and (2) 

Ms. Schaller's argument that Article IV, Section 8 of the Constitution 

renders RCW 42.12.01 0(4) (declaring an elective office vacant when the 

relevant officer ceases to be a resident of the community he or she has 

been elected from) unconstitutional as applied to the judiciary, 1 Ms. 

Clarke submits the following authorities: 

• Code of 1881 §3063 ("Every office shall become vacant on the 

happening of either of the following events .. . fourth, his 

ceasing to be an inhabitant of the district, county, town or 

village for which he shall have been elected or appointed, or 

within which the duties of his office are to be discharged[.]"). 

• Code of 1881 §3053 ("Absence from the Ten·itory, on 

business, shall not affect the question of l'esidence of any 

person: Provided. The right to vote has not been claimed or 

exercised elsewhere."). 

• Wash. Canst. art. IV, § 8 ("Any judicial officer who shall 

1 Answer of Respondent Schaller to State's Amicus Brief at 11. 



absent himself from the state for more than sixty consecutive 

days shall be deemed to have forfeited his office[T). 

• Robeti F. Utter and Hugh D. Spitzer, The Washington State 

Constitution: A Reference Guide 104 (2002) (Article IV, 

Section 8 of the Constitution "was probably in response to the 

judicial absences that occurred during the 1860s, when judges 

would on occasion neglect their judicial duties to pursue 

political opportunities outside the Territory."). 

• Wilfred J. Airey, A History of the Constitution and 

Government of Washington Territory 272, 290"91 (1945) 

(unpublished Ph.D. thesis, University of Washington, Seattle) 

(describing "popular dissatisfaction" and "embarrassment" of 

the people of Washington Territory over the fact that territorial 

judges were absent from the Territory for significant periods of 

time, resulting in some court terms being missed in their 

entirety). 

Regarding Ms. Schaller's argument that proceedings of the 

Constitutional Convention are more conclusive than proceedings of the 

Legislature,2 Ms. Clarke submits the following authority: 

• Thomas M. Cooley, A Treatise on the Constitutional 

2 Answer of Respondent Schaller to Stat~.'s Amicus Brief at 7 n.6. 
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Limitations Which Rest Upon the Legislative Power of the 

States of the American Union 66-67 (2d ed. 1871) (The 

proceedings of a constitutional convention "are less conclusive 

of the proper construction of the instrument than are legislative 

proceedings of the proper construction of a statute; since in the 

latter case it is the intent of the legislature we seek, while in the 

former we are endeavoring to arrive at the intent of the people 

through the discussions and deliberations of their 

representatives."). 

RESPECTFULLY SUBMITTED this 15th day of October, 2012. 

MARIE C. CLARKE, WSBA 36146 
Appellant and Attomey at Law 
10031 Mariner Dr. NW 
Olympia, W A 98502 
(360) 915-3338 
mcclarke24@comcast.net 
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PROOF OF SERVICE 

I hereby certify that on October 15j 2012j Appellant Marie 

Clarkejs Statement of Additional Authorities was filed electronically 

with the Clerk of the Supreme Comt and, due to the expedited briefing 

schedule and agreement of the parties, a copy was served via email on 

October 15, 2012, to the following parties or counsel ofl'ecord: 

1. Supreme Comt suoreme@courts. wa.1WV 
2. Vicki Lee Ann Parker v laparker@ao I. com 
3. James Johnson onlviimiohnson@comcast.net 
4. Victor Minjares victormini aresforiud ae@gmail.com 
5. Shawn Newman newmanlaw@comcast. net 
6. Phillip Talmadge ohil@.tal-fitzlaw.com 
7. David Klumpp ldmnond@co. thurston. wa. us 
8. Linda 0 lsen o lsenl@co. thurston. wa. us 
9. Jeff Even i effe@atg:, wa,g:ov 
10. Peter Gonik neterg@atg. wa. gov 
11. Kristin Jensen kristini@atg. wa.gov 

I certifY under penalty of pet:iury under the laws of the state of 

Washington that the foregoing is true and correct. 

DATED this 15th day of October, 2012, at Olympia, WA. 

Marie C. Clarke 
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be Q.eemed to ha-ve gained or lost a residence by reaso~; 
pre~e;uce "Or absence while employed in the s.erYice · 
United States, nor while eng-aged in the na.vigation 
\:raters of this Territory, or of the United States, or ,; 
high seas; nor while a student of any -seminary o~ 
nor while kept at any almshouse or other asylum, .. 
confined in any public prison, excepting when serving
sentence in the penitentiary for an infamous crime. -

Sec. 3.~3052. No idi-ot, or insane person, or 
victed of an infamous crime, shall be entitled to 
of an elector. 

Sec. 4.-3053. Absence from the Territory, on 
shall n:ot affec-t the question of residence of any person: 
vided. The rigb.t to vote has not bef'n claimed or 
elsewhere. 

Sec. 5.-3054. A crime shall be deemed infamous 
is punishable by death or imprisonment in the penitent 

CHAPTER CCXXXIX. 

Time of Holding, and Manner of Conducting 

Sec. 6.-3055. The elec:ticm o{ legislative, district, 
and precinct offi·cers, in thi-s Territory, shall be held 
Tuesday following the first Monday of November,. 
Domini, eighteen hundred and eighty-two, and therafter 
nially, on the Tuesday next following the :first 
No-vember; and ali elective, Territorial, legislative, 
county, and precinct officers shall hereafter he elected 
times herein specified. 

Sec. 'l.-3056. Special elections are such as are h .. 
supply vacancies in any office, whether the same be 
the vote of the qualified electors of the Territory, or 
trict, eounty or township, and may be held at such 
may be designated by the proper officer. 

Sec. 8.-3057. All vacancies which are about to 
an office, by the expiration of the full term thereof, 
supplied at the general election. 

Sec. 9.-3058. It shall be the duty of the Gov~~~ 
least sixty days before any general election, to issue 
lamation, designating the offices to be filled -by the 
at large at such election, and to teansmit a copy 
the countv auditor of each countv. 

Sec. l0.-3059. It slmll be the duty of the 
tors -of the senior counties in any joint council or 
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district, to issue to the county or counties, composing 
district, thirty days before any general election, no-tice 

s1gnating- the.- office to be· filled at· each election ·by ·said 
-· . 

.sec. 11.-3060. It shall be the duty of each county audl
to give at least thirty days' notice of any general election, 
·at least fifteen days previous to any special el~ctiqn, by 

or causing to be posted up at each place of holding 
in the county,. a written or :printed notice thereof; 

motice to be, as circumstances will admit, as follows: 
is hereby given that on the -' - day of --- next, 

---. in the --- district or :precinct of --- in the 
----, an election will be held for Territorial, 

, to-wn or district officers (naming the offices to be filled, 
case may be,) which election will be opened at nine 

ek in the morning, and will continue until six o'clock 
the afternoon of the same day. Dated this ---day of 

A. D., 18-. A B, County Auditor. 
·See. 12.-3061. Nothing in this chapter shall be so con

as to authorize the election of road super-visor, under 
provisions .of the chapter. 

CHAPTER CCXL. 

·Resignations and Vacancies and SupplJ'fug Vacancies. 

Sec. 13.-3062. Resignations shall .be made as follows: 
the Territorial officers and members of the legislative 

ssembly, to the -Governor; by. all -county officel's, to the 
commissioner-s of their respective counties; by all 

officers, holding their offices by ap-pointment, to the 
board or officer that appointed them. 

Vacancies. 

Sec. 14.-3063.. E-very office shall become vacant on the 
mnnenina: of either of the following e-vents before the ex:pira

term of such officer. First, the death of the in
; second, his resignation; third, his removal; fourth, 

ceasing to be an inhabitant of the district,. county, town 
village for which he shall have been elected or appointed, 
within which the duties of his office are to be disC'harged; 

hls conviction of an infamous crime, or of any offense 
a violation of his official oath; sixth, his refusal or 
take hi{:l.Oath of office, or to give or renew his official 
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Constitution of the State of Washington . Article IV Section 11 

onrlto issue papers ther~for. 11rey shall how such appel/atejm•isdiction in 
cases arising In justice's and other inferior courts in their respective COII/I· 

ties as may be prescribed by law. Tirey shall be always open except on non
judicial days, and their process shall extend to all parts of the slate. Said 
courts and their judges shall have power to Issue writs of mandamus, quo 
warranto, review, certiorari, prohibition, and writ~· of habeas corpus on 
petition by or on behalf of any pe1~wt In actual custody in their respective 
counties. lrl}ttnclions and writs q(prohibilion and of habeas corpus lilt{)' be 
issued and served on legal holidcu>s and non-judicial days. 

SECTION 7 EXCHANGE OF JUDGES- JUDGE 
PRO TEMPORE. The judge of any superior court may hold 
a supel'ior court in any county at the request of the judge of 
the supel'ior court thereof, and upon the request of the gover
nor it shall be his or her duty to do so. A case in the superior 
c.ourt'may be tried by a Judge pro tempore either with the 
agreement of the parties ifthejudge pro tempore is a member 
of the bar, is agreed upon in writing by the parties litigant or 
their attorneys of record, and is approved by the court and 
sworn to try the case; or without the agreement of the parties 
if the judge pro tempore is a sitting elected judge and is acting 
as a judge pro tempore pursuant to supreme court rule. The 
supreme court rule must require assignments of judges pro 
tempore based on the judges' expel'ience and must provide 
for the right, exercisable once during a case, to a change of 
judge pro tempore. Such right shall be in addition to any 
other right provided by law. However, if a previously elected 
judge of the superior court retires leaving a pending case in 
which the judge has made discretionary rulings, the judge is 
entitled to hear the pending case as a judge pro tempore with-

. out any written agreement. [AMENDMENT 94, 2001 
Engrossed Senate Joint Resolution No. 8208, p 2327. 
Approved November 6, 2001 .J 

Amendment 80- Art. 4 Section 7 EXCHANGE OF .JUDGES
.JUDGE l'RO TEMPORE- lite judge. q( any superior court lilt{)' hold o 
.1·uperior COlli'/ in any county at th<' request q(lhe j11dge of the superior court 
the.req(. and upon the request o.fthe govamor it shall be his duly to do so. A 
case in tire superior court may be tried by a judge, pro tempor6, who IIIIIs/ be 
a member q(the bar, a[Jiwd upon In wn'ting by rite parries litigant, or their 
artomeys of record, approved by the cow·t and swom to h)' the case. How
ever, if a previous(!' elected judge of the superior court rei/res lem•ing a 
pending case in which the judge has made discretionmJ' rulings, the judge is 
entitled to hear the pending case as a judge pro tempore wilhou/ mry writlen 
a[JI·eement. [Amendment 80, 1987 Senate Joint Resolution No. 8207, p 28)5. 
Approved November 3, 1987 .) 

ORIGINAL TEXT- Art. 4 Section 7 EXCHANGE OF JUDGES 
-JUDGE PRO T:EMPORE- The judge q( any superior court may hold 
a superior cot/1'1 in any county a/ the request of the judge of the superior 
court tbereq(. and upon the requesl of the gavemor it shall be his duty to do 
so. A case in the superior court 11111)' be h'led by a judge, pro tempore, who 
must be a member of the bar, a[JI·eed upon in writing by the partiesllligm11, 
or their attorn~ys ofreoord, approved by tho court and sworn to hJ' the case. 

SECTION 8 ABSENCJ~ OF ,JUDICIAL OFFICER. 
Any judicial officer who shall absent himself from the state 
for more than sixty consecutive days shall be deemed to have 
forfeited his office: Provided, That in cases of extreme 
necessity the govemor may extend the leave of absence such 
time as the necessity therefor shall exist. 

SECTION 9 REMOVAL OF JUDGES, ATTOR
NEY GENERAL, ETC. Any judge of any court of record, 
the attorney general, or any prosecuting attorney may be 
removed from office by joint resolution ofthe legislature, in 

(Rev. 12-!0) 

which three-fourths of the members elected to each hot1se 
shall concur, for incompetency, corruption, malfeasance, or 
delinquency in office, or other sufficient cause stated in such 
resolution. But no removal shall be made unless the officer 
complained of shall have been served with a copy of the 
charges against him as the ground of removal, and shall have 
an opportunity of being heard in his defense. Such resolution 
shall be entered at length on the journal of both houses and on 
the question of removal the ayes and nays shall also be 
entered on the journal. 

Relllol>al, cens1tre, suspension, or relil'ement of judges or jusl/ces: Art. 4 
Section31. 

SECTION 10 JUSTICES OF THE PEACE. The 
legislature shall determine the number of justices ofthe peace 
to be elected and shall prescribe by law the powers, duties 
and jurisdiction ofjustices of the peace: Provided, That such 
jurisdiction granted by the legislature shall not trench upon 
the jmisdiction of superior or other cou1is of record, except 
that justices of the peace may be made police justices of 
incorporated cities and towns. Justices of the peace shall 
have original jurisdiction in cases where the demand or value 
of the propeliy in controversy is less than three hundred dol
lars or such greater sum, not to exceed three thousand dollars 
or as otherwise detennined by law, as shall be prescribed by 
the legislature. In incorporated cities or towns having more 
than five thousand inhabitants, the justices of the peace shall 
receive such salary as may be provided by law, and shall 
receive no fees for their own use. [AMENDMENT 65, part, 
1977 Senate Joint Resolution No. 1 13, p 1714. Approved 
November 8, 1977.] 

Amendment 65 also amended Art. 4 Section 6. 

Amendment 28, part (1952) ~ Art. 4 Section 10 JUSTJCES OF 
TilE PEACE- The legislature shall determine the number of justices of 
the ponce to be elected and shalt prescribe by law the powers, duties and 
jurisdiction of justices of the peace: Provided, That such jurisdiction 
grar1ted b)> the legls!alltre Nha/1 no/1/'ench upon the jurisdiction rif superior 
or other courts of record, except thllf justices of the peace may be made 
police justices of lncarporoted cities and towns. Justices oft/to peace shall 
have original jurisdiction in cases where the demand orvalue oft he property 
in controver~~· Is less th011 tlwee htmdt•ed dollars or such greater sum, not to 
exceed one thousand rJollars, as shall be prescribed by the legislature. In 
incorporated cities or towns having more than jive thousand Inhabitants, the 
justices oft he peace shall receive .~uclt salary as ma)• be provided by law, 
and shall receive no .fees for their owtt usa. [AMENDMENT 28, part, 1951 
Substitute House Joint Resolution No. 13, p 962. Approv~d November 4, 
1952.] 

Note: Amendment 28 also amended Art. 4 Section 6. 

Original te,;t~ At't. 4 Secti()n 1'0 JUSTICES OF TiiE PEACE-
11te legislature shall detennine rile mtmber of justices of the peace to be 
elecJed in iiiCOiporated cilfes or towns and itt precitlc/s, alld shall prescribe 
by lmt• tire powers, duties and jurisdiction qfjustices o.fthe peace: Provided, 
11rat .fuch jurisdiction granted by the legislalltre shall not trench upon tire 
furls diction of superior or other courts of record, excep1 that justices of the 
peace may be made police justices q( Incorporated cities and towns. In 
incorporated cities or towns hm•ing more thmtfn>e thousand inltabitanls the 
justices of tile peace shall receive such saliiiJ' as may be provided by law, 
and shall receive no fees for their own use. 

SECTION 11 COURTS OF RECORD. The 
supreme court and the superior courts shall be courts of 
record, and the legislature shall have power to provide that 

!Page :il] 
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tempore either with the agreement of the parties if the judge pro tempore 
is a member of the bar, is agteed upon in writing by the parties litigant or 
theit attorneys of recotd, and is approved by the court and sworn to try the 
case; or without the agreement of the parties if the judge pro tempore is a 
sitting elected judge and is acting as a judge pro tempore pursuant to su
preme court rule. The supreme court rule must require assignments of judges 
pro t9mpore based on the judges' experience and must provide for the right, 
exercisable once during a case, to a change of judge pro tempore. Such right 
shall be in ~ddition to any other right provided by law. However·, if a 
previously elected judge of the superior court retires leaving a pending case 
in which the judg<l has made discretionary .n1lings, the judge is entitled to 
hear the pending case as a judge pro tempore without any written agreement. 

Tllis section provides for visiting superior court justices and judges pro tem
pore. Basically, this provision is simply an enlargement of Section 5 (Hindman 
v. Boyd, 1906). A visiting judge has all of the powers conferred upon a regularly 
elected judge (Demaris v. Barker, 1903). However, consent of the parties litigant 
is required to try a case before a judge pro tempore and is an essential element 
to the jurisdiction of such a judge (National Banl< of Washington v. McCrillis, 
1942). Amendment 94, adopted in 2002, clarified that assignment of a judge to 
sit in another court on a temporary basis would not require consent of the parties; 
however, a party would retain a one-time right to ask for removal of an assigned 
judge in a case. 

SECTION 8 

Absence of judicinl officer. Any judicial officer who shall absent himself 
from the state for more than sixty consecutive days shall be deemed to have 
forfeited his office: Provided, That in cases of extreme necessity the gov
emol' may extend the leave of absence such time as the necessity therefor 
shall exist. 

This section was probably in response to the judicial absences that occun·ed 
dudng the 1860s, when judges would on occasion neglect their judicial duties 
to pursue political opportunities outside the Tmitory (Airey, 1945, 272, 290-
91). The governor's extensions of leaves of absence have included long periods 
to accommodate judges' military service during war (State v. Britton, 1947). 

SECTION 9 

Removal of judges, attorney general, etc. Any judge of any court of rec
ord, the attorney general, or any prosecuting attorney may be removed from 
office by joint resolution of the legislature, in which three-fourths of the 
members elected to each house shall concur, for incompetency, conuption, 

malfeasance, or delinquency in 
such resolution. But no removal: 
of shall have been served with 
ground of removal, and shall h 
defense. Such resolution shall b 
houses and on the qoestion of 
entered on the journal. 

'TI1is section provides for the ir 
and prosecutin~ attorneys and wa 
California's 1879 Constitution, an 
614). No legal questions have be< 
on this section. The removal, cen1 
justices is also regulated by Atticl 
impeachment of the attorney.gen~ 
same section as that of judges; thl: 
of attorneys as "officers of the co 

SECTION 10 

Justices of the peace. The legi 
of the peace to be elected and 
jurisdiction of justices of the p1 
by the legislature shall not tre1 
courts of record, except that jt 
tices of incorporated cites and 
inal jurisdiction in cases wh1 
controversy is less than three 
exceed three thousand dollars 
be prescribed by the legislator 
than five thousand inhabitant: 
salary as may be provided b) 
use. 

This section provides for jus· 
was changed in 1952 and 1977 
Legislature has power to set qua 
v, State, 197 5), to determine the 
1962), and to establish their jur 
Improvement Act of 1984 conv 
disuict court system. Laws of 
all references to justices of the f 
courts. Municipal court judges 
judges of "inferior courts" gov€ 
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r.rhe lagisla ture ot 1862--1863 area t.sd seve:ra 1 new 1l'er

ritorial courts tor the various oountiea" As the legislature 

organized new oount1ea thereafter~ it provided the• with tbesa 

Territorial courts. (l) The restrictions on the diatriot courts 

and the new Territorial oounty courts illustrate the dual na

ture or the 'l~rri torial Judicial system; 1 t waa both a Terri

torial and a Federal system, but largely Territorial.(2) 

The legislature ot 1866-l88e petitioned Congress tor 

the popular election ot ·~rritorial judgeo because two ot the 

three Judgaa had been absent from the Terri tort tor so long a 

time during the la at year that the sup~a a our t and a good man;r 

or the district courts could not meet, thereb7 causing 1nconven-

1enoe and embar:raaement to the p$ople ot the •rerri tory. (3) Al

though a bill was introduced in OQngress in l86? to remsdr this 

abuse, no aotion was taken "ntil the ~~vi~~d ~~~tujee were ie

aue.d in the tollowi.ng decade at which tim.a the President had to 

sanction the absence or the offending official might lose his 

salary tor the year 1n which the absence o~curred.(4) 

1. Beardsley and McDonald. 22• o~~., p. 76. 
2. ihe Federal Government was reluctant to par additional money 

to accommodate pural1, Territorial oases. 
3. La!!j of Wqg&~\Q.lh l3t.b Boss., p. 219. 1665-1866.. Justice 

3.. • Wyche d~ended his abs&n~e in l6e5, on the basis that 
he had held all oonrta for tour years. two years for Chie! Jus
tice c.c.Hew1tt \~o ~e in the east. H$witt, lustioe E .. P,gl1-
Ph8Dt, Governor \'flll1a:ra Pickerinftt and Su.rveYQr-Gen~:ral AD.son 
u1 Henry had all been absent longer than he. ;euoi.t1c ltim&nt. 
0 ympia, February llt 1866. 

4. Ogp.fsessional Glgb§e 39th Cong. • 1st Sese .. , p. 1628, 1865; 
~v sed, t3tfitutt!§ 1 ~· et. 1884. 
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POPULAR DISSATISFACTION 

The fortunes of tha Territorial Judiciary reaohed th~ir 

loweat ebb dUring the pol1tioal oontroversies trom 1855 to 1870. 

Besides unrest over excessive absences, other evidences or popu

l.ur diaatteotion. ara to be noted. In l865 the people ot ~1alla 

Wallo o.ompleinad that J·udga · ~fyohd nevez- :r$trlded thfn"e when he 

was appointed to that distriot. That spring he did not arrive 

unt.il ona vreek ot the tarm of c:ourt h·'ld pa.smed and let't so soon 

that he tailed to ~intsh important Judicial business. T.U$,t ta~l 

both he and Judge Oliphant wa'r."e in the east, but he tailed to 

:notifY" the clerk at Walla ··1ella in time to obtain the services 

ot Ob.ief' Justin~ Hewett f.•YJ: tha l)otooer ta-r.m. ot court whloh haa 

abotlt SO oaseo on the doek~t. (1) Am u r.eE:'Iult, the peoplaat"Walla 

Wt\lla we:r-a dapr1 ved Gt Fl court :tor. an additional six tllonths .. 

Little wonder that they looked to O:reg.on ae a plane where jus

tiC$ wn$ rro:xch .h\Oro c:tnily obt.eined. (;:.) While "!.~·ychn c1e~1med to 

rem.sin in the or.:st to v:tait friends he wt:Js in nashinf!,ton, D .. J., 

1. B!Ioro;t &o.l'aRB, VoL. ex, --ra~triot Cou-r-t, Ooto"bor e, 1855,.. 
mi ot \uitlae !Owett wna the only remaining judge in the 
TaT:r i to1•y., and h.o •·;o s o t Ol:fJll!f.~a , 500 T'lile s j ()uy·ney.. 1.¥;rehe 1 s 
request tor Halrott to hold eourt for him was also ao ~a.rcl]' 
that it would not rfwoh t):)o C.hi6f JuRtioe tmtil attar the 
term. ot o.o:urt vms to oonvane. 

2. ~_em_.._ "In Oragon, not a stona• s throw f':--orn us, the peaple 
iiiiO't Oon.gresama,n, who have .n vota and voice in tha nation
al l<lgi::;lo·tu:r.o; b.orc ~ eleet a Dn113gflt.e ~'·ho i.<J a beP..f~ar .... 
to the lcrwar houso; there they have iu eauh county two terms 
ot the ~1rm.t1t Uourt p0r yr::nr, alao, '3Rah month a term ot 
the County Court with jurisdiction to $~0 in civil cases, 

!d Jttsti·t:te OoW"t~S ttl•ran in seas1on, haYinp, jurisdiction to 
50 in c1TU casesj whlle he:r·Jr. whnm. ~ e con get a Judge 1 we 
Y& two terms of the Dis\rict uourt, and a .rustioe cour~ 

with Jurisdiction of u\tt ~100." . 
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in NoTeJabor attempting to aeoure the rem.oval ot Pickering and 

hie own oppoint~nt as Governor.(l) It is, theretore, not sur

prising that the legislature or 186~1866 petitioned Congress 

ror a oheok on the abu.sa or undue a.bsenoes. (2) 

Thie popular dissatiatsction with the judges came to 
' 

a bead when the legislature of l06'l-l81l8 a ttaoked Chie.:f .Tustioe 

Christophel.' c. Hewitt. H6witt 1 s oppoai tion had become so gem-

erel by January, 1000, t.bFtt the legislature assigned him to 

Stevena county to reside there and GQV& the bulk of the ~rri• 

torr to Judge Wytnhe. (3) 

A pro.tltin$nt judiaial quarrel resulted from thia act 

red1atriot1ne, tho Territory and assigning Judge Hewitt to Stev

ena Count:r.. Early in Feb:ruart, 1668• Judge \.Jyohe ruahed to 

Olympia to take over the oftiue and recorda held by Chief Jua

t1ue Hewitt, thereby 1nd1oat1ng hia personQl interest in the at

fair, particularly sin~a H&witt insisted that this Aot was null 

and vo1d.(4) When Wyche promptly removed c. c. Rewitt•a ohiet 

olork. R. 11. R&witt, and appointed a D&mourat in his atoad, the 

1. A. A. Denny to D. Bagley, November 23, 1865, .A.A.Uenn~ !At
\$ra, Paoir1a Northw~at Coll&otiont Universityi5t Was rngton. 
iSimir oon~luc.lea th6 letter; "I think b~ now hea more than he 
deserves unless he vrould remain at his poet, but all this is 
not for the public a e coming trom 1na. » On his return Wy-che 
attempted to juat1tr his abeonoe on the grounds that others 
were greater oftendera than he" - E.,a,c~fjo, 'fribu.i:%., Febru.ar1 
11 11 1866. This j\\atif1cation is discussed earlier this chap-
ter .. 

a·,. le:W!:! .of i~ash1qgtoJ1, 13th Sees .. , p,. 219• 1865-1866, This Uem.
orlat a dlsouased earlier in the ahspter. 

5. ]l~~-•o let BienniAl Seas., p. 23, 1867-1868. This Aot and 
~~ suDs,~ue~t dlsaVolrel by Congress is diso~esed in some de
tt:t 1 in tlie oha tar, on. the relatiir)ns. of the Fed~ra~ Gove:rnmant 
to the T&rrit<>r • ~e ~nowden, ~&a~p . .t .. , P.P• 181-182. 

1 o· Sta a d, Uaroh 7, • 
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ctr. IV.) CONSTRUCTION 01" B'l'.A.'l'E CONS'J.TrUTIONS. 

era, we ought to interpret and apply the words uaod in e. manner 
suitable and consonant to that reason, and as will be boat calou· 
lo.ted to effectuate the intent. Great caution should at ways be 
observed in the applic~tion of this rule to particular giveu cases ; 
that ia, we ought always to. be certain that wo do know, and have 
actually a.scertained, the true and only roaaon whiob induced the 
act. It is never allowable to indulge in vague and uncertain con· 
jooture, or ~n supposed reasons and views of the framers of an act, 
where there are none known with any degree of certainty." 1 'l'he 
prior state of the law will sometimes furnish the clue to the real 
meaning of tho ambiguous provision,2 and it is especially impor· 
tant to look into it if the constitution is the successor to another, 
and in the particular in question: essential changes have apparently 
been made.s 

• Proceedings of the Co'nstitutWna-l Oonvention. [• 66] 

When tho inquiry is directed to ascertaining the mischief de· 
signed to be remedied, or the purpoae sought to be accomplished by 
a particular provision, it may be proper to examine the proceedings 
of tho convention which. framed the instrument.~ Where the 
proceedings clearly point out the purpose of the provision, the aid 
will be valuable and satisfactory; but where the question is one of 
abstract meaning, it will be difficult to derive from this source 
much reliable assistance in interpretation. Every member of such 
a convention acts upon such motives and reasons na influence him 
perwnally, and the motions and debates do not necessarily indicate 
the purpose of a. majority of a convention in adopting a particular 
clause. It· is quite possible for a clause to appea.t· so clear and 
unambiguous to the members of a convention WI to :requil·e ueitller 
diaoussion nor illustration ; and the few remarks made concerning 
it in the convention might have a plain tendency to lead directly 

1 Smith on Stat. and Const. Construction, 634. See also remo.rks of Bromon, 
J ., In Pnrdy v. People, 2 Hill, 8lh'l7. 

1 Ba.ltimo~ v, State, 16 Md. 876; Henry"· Ti!Jion, 21 Vt. 486; H!imilwn tl, 

Si. Louu County Court, 15 Mo. 80 i St.ory on Oonst. § 428. 
1 l't'ople "· Blodgett, 13 Miah. 147. 
• I'er Wal•cortll, Cbaooellor, Coutant tt, I'eople, 11 Wend. 518, r.nd Clark v. 

Pooplo, 26 Wend. 602; Per Bronton, J., Purdy "· People, 2 Hill, 87; People 
"·N.Y. Central Rt.ilroad Co. 24 N.Y. i96, See State "·Kennon, 7 Ohio, 
]{, 8. 668. 
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• 66 CONSTl'!;UTIONAL t.lMl'l'ATJONS, (Oll, IV . 

n.wn.y from the meaning in the minds of the majority. It is equally 
possible for a part of the members to accept a clause in one sense 
and a part in another. .And even if wo were certain we had 
attained to tho meaning of the convention, it is by no means to be 
allowed a controlling force, especially if that meaning appears not 
to be the one which the words would most naturally and obviously 
convey.l For as the constitution does not derive its force from the 
convention which framed, but from the people who ratified it, the 
intent to be arrived at is that of the people, and it is not to be 
supposed that they have looked for any dark or abstruse meaning 
iu the words employed, but rather that they have accepted them in 
the sense most obvious to the common understanding, and ratified 
the instrument in the belief that that was the sense designed to be 
conveyed.2 These proceedings therefore are leas conclusive of the 
proper construction of the inatt·ument than a.re legislntive proceed~ 

ings of tho proper consti'uction of a statute ; since in the 
["' 67] latter case it is the intent of the "'legislature we seek, 

while in the former we are endeavoring to arrive at the 
intent of the people through the discussions and deliberations of 
their representatives. The history of the calling of the convention, 
the causes which led to it, and the discussions and issues before 
the people at the time of the election of the delegates, will some
times be quite as instructive and satisfactory as any thing to be 
gathered from the iwoceediugs of the convention. 

Oontemporanwtt8 and Practical Oomtruation. 

An hnporttl.nt question whicll now suggests itaelf is this: How 
far the contemporaneous construction, or the subsequent practical 
construction of nny particular provision of the constitution, is to 
have weight with tbe courts when the time arrives n.t which a 
judicial decision becomes necessary. Oontemporn.neous construc
tion may consist simply in the understanding with which the 
people received it a.t the time, or in the acts done in putting it in 
operation, and which n.ecesearily assume that it is to be construed 
in a particular wny. In the first case it can have very little force, 
beoa11Be the evidences of the public understanding, when nothing 

I Tnylor v. Tnylor, 10 Minn. 126. And Aoe Enk.in v, Racob, 12 S. & R. Sli2 i 
Aldrldgo v. Williams, SHow, 1; State 11. Doron, (>Nev. 399, 

1 State .,, Mace, o Md, 848 i Manly "· State, 7 Md. H7. 
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