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A. INTRODUCTION

“I don’t want to talk right now, man.”

Two judges of the Court of Appeals held the above statement was
not an invocation of the Fifth Amendment right to silence. Although
Division One rarely issues dissents, Judge Becker dissented. She noted
that the majority holding conflicts with other decisions of that court, and
“waters down the protection of Miranda to the point where it is illusory.”

This Court should grant review.

B. IDENTITY OF PETITIONER AND DECISION BELOW

Samuel Piatnitsky asks this Court to review the 2-1 published
opinion of the Court of Appeals in State v. Piatnitsky, _ 'Wn. App. __,
282 P.3d 1184 (2012). A copy is attached as Appendix B.

C. ISSUES PRESENTED FOR REVIEW

1. During a police interrogation, if the suspect unequivocally
invokes his Fifth Amendment right to silence or to counsel, all questioning
must cease. The Court of Appeals held in State v. Gutierrez' that the
statement “I would rather not talk about it” was an unequivocal invocation
of the right to silence, and in State v. Nysta® held the statement “shit man I
gotta talk to my lawyer, someone” was an unequivocal invocation of the

right to an attorney, rejecting the State’s argument that “in context” the

150 Wn. App. 583, 588, 749 P.2d 213, review denied, 110 Wn.2d 1032 (1988).
2168 Wn. App. 30, 42, 275 P.3d 1162 (2012).



statement meant the defendant wanted to consult a lawyer only regarding a
polygraph. Here, two judges held Mr. Piatnitsky’s statement “I don’t want
to talk right now, man” was not an unequivocal invocation of the Fifth
Amendment right to silence. Judge Becker dissented, pointing out the
conflict with Gutierrez, Nysta, and other cases. Should this Court grant
review to resolve the conflict? RAP 13.4(b)(2).

2. In Miranda,’ the U.S. Supreme Court recognized that the right
to cut off questioning is a “critical safeguard” of the Fifth Amendment
privilege against self-incrimination. Although the Court recently issued
the ironic holding that remaining silent was not enough to invoke the Fifth
Amendment right to silence, it noted that if the defendant had said “that he
did not want to talk,” he “would have invoked his right to cut off
questioning.” Berghuis v. Thompkins, _ U.S. __ , 130 S.Ct. 2250,
2260, 176 L.Ed.2d 1098 (2010). Mr. Piatnitsky said that he did not want
to talk. The Court of Appeals, in a 2-1 published decision, nevertheless
held Mr. Piatnitsky did not invoke his right to cut off questioning. Should
this Court grant review because this holding is a significant error of law
under the Constitution of the United States? RAP 13.4(b)(3).

3. All essential elements of a crime must be set forth in the

information and the “to convict” instruction. This Court has held

3 Miranda v. Arizona, 384 U.S. 436, 474, 16 L.Ed.2d 694, 86 S.Ct. 1602 (1966).



premeditated intent is an essential element of the crime of first-degree
attempted murder. State v. Vangerpen, 125 Wn.2d 782, 791 n.17, 792,
888 P.2d 1177 (1995). The Court of Appeals held the “to convict”
instruction for the first-degree attempted murder count was proper even
though it omitted this element. Is this decision contrary to Vangerpen,
warranting review under RAP 13.4(b)(1)?

D. STATEMENT OF THE CASE

A fight broke out at a party leaving one man dead and another
injured. 9/28/10 RP 42-43, 47, 78. Samuel Piatnitsky was arrested as a
suspect in the crimes. CP 310-11. Police read him Miranda warnings and
questioned him for an hour before turning on a tape recorder. 9/16/10 RP
14; Pretrial Ex. 3 at 1 (attached as Appendix A). At this point, the police
implied that Mr. Piatnitsky had confessed to wrongdoing during the first
hour, but Mr. Piatnitsky said, “What are you guys talking about, man?”
Pretrial Ex. 3 at 2.

The detective started reading Mr. Piatnitsky his Miranda rights
again, but Mr, Piatnitsky said, “I’m not ready to do this, man.” Id. He
said, “I just write it down, man. I can’t do this. L, I, I just write, man. I
don’t, I don’t want ....” The detective said, “okay.” Mr. Piatnitsky then

said, “I don’t want to talk right now, man.” Pretrial Ex. 3 at 2.



But the detective did not cease the interrogation. Nor did he
provide a piece of paper for Mr. Piatnitsky to write anything down. He
continued asking Mr. Piatnitsky questions, eventually obtaining an
incriminating statement. Pretrial ex. 3 at 2-4; ex. 58; CP 313; 10/7/10 RP
8-45; 10/18/10 RP 12-44.

The State charged Mr. Piatnitsky with, inter alia, one count of
first-degree murder and one count of first-degree attempted murder. CP 9-
12. Mr. Piatnitsky moved to suppress his statement for the Miranda
violation, but the trial court denied the motion. 9/16/10 RP 7-57; 9/20/10
RP 4-61. The “to convict” instruction for the first-degree attempted
murder count omitted the element of “premeditated intent”. CP 208. The
jury was instructed on self-defense as well as lesser-included offenses, but,
in light of the highly damaging confession, it convicted Mr. Piatnitsky as
charged. CP 174-238.

Mr. Piatnitsky appealed. He argued his statement should have
been suppressed because he unequivocally invoked his Fifth Amendment
right to silence. A two-judge majority of the Court of Appeals disagreed,
opining that “a reasonable police officer in the circumstances” would not
have understood the phrase “I don’t want to talk right now” to be an
invocation of the right to silence. Slip Op. at 30. In so holding, the court

applied the wrong standard of review and improperly considered post-



invocation conduct in evaluating the assertion of the right to silence. Slip
Op. at 30-31, 35-36.

The Court rejected Mr. Piatnitsky’s second argument — that the “to
convict” instruction for the second count omitted an essential element of
the crime — in one sentence. In so doing, the Court cited two of its own
cases but did not address the primary case on which Mr. Piatnitsky relied:
this Court’s decision in Vangerpen. Slip Op. at 36.

Although Division One rarely issues dissents, Judge Becker
dissented. She would have held that Mr. Piatnitsky unequivocally invoked
his right to silence by stating “I don’t want to talk right now, man.”
Dissent at 1. She noted that the majority’s opinion was contrary to Nysta,
168 Wn. App. at 42 and Gutierrez, 50 Wn. App. at 588. Dissent at 2.
Judge Becker pointed out that the cases cited by the majority did not
support its position, and that “[t]o tolerate the trial court’s reinterpretation
of the defendant’s remark in this case waters down the protection of

Miranda to the point where it is illusory.” Dissent at 3-4.



E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. The two-judge majority opinion held the statement “I don’t
want to talk right now” was not an unequivocal invocation of
the Fifth Amendment right to silence. This Court should grant
review because, as recognized by the dissent, the opinion is
contrary to other Court of Appeals cases and “waters down the
protection of Miranda to the point where it is illusory.”

The Fifth Amendment provides that no person “shall be compelled
in any criminal case to be a witness against himself.” U.S. Const. amend.
V. Police officers must advise suspects of their Fifth Amendment rights
prior to engaging in custodial interrogations. Miranda v. Arizona, 384
U.S. 436, 444, 16 L.Ed.2d 694, 86 S.Ct. 1602 (1966). Even if a person
initially waives his right to silence, he may invoke his “right to cut off
questioning” at any time. Id. at 474. This is a “critical safeguard” of the
privilege against self-incrimination. Michigan v. Mosley, 423 U.S. 96,
103, 96 S.Ct. 321, 46 L.Ed.2d 313 (1975) (citing Miranda, 384 U.S. at
474), An accused person must invoke his right to remain silent
unambiguously. Berghuis v. Thompkins, 130 S.Ct. at 2260. Once he does
s0, “the interrogation must cease.” Mosley, 423 U.S. at 101 (citing
Miranda, 384 U.S. at 473-74). If an individual’s right to cut off
questioning is not “scrupulously honored,” statements obtained after the

individual invoked his right to silence must be suppressed. Mosley, 423

U.S. at 104.



The two-judge majority here held Mr. Piatnitsky did not
unequivocally invoke his Fifth Amendment right to silence by stating “I
don’t want to talk right now, man.” In so holding, the court applied the
wrong standard of review, improperly considered post-invocation conduct
in evaluating whether Mr. Piatnitsky asserted his rights, and disregarded
its own prior holdings as well as Supreme Court precedent.

To begin with, the proper standard of review in determining
whether a suspect unequivocally invoked his rights is de novo review. See
State v. Pierce, __ Wn. App. __,280P.3d 1158, 1165 (2012) (all factual
findings were verities on appeal, but trial court committed legal error in
concluding that statement “I’m gonna need a lawyer because it wasn’t me”
was not an unequivocal request for an attorney). But the Court of Appeals
here applied the “substantial evidence” standard. Slip Op. at 35. This is
the appropriate standard for factual findings, not legal conclusions. There
is no dispute about the facts here: Mr. Piatnitsky said, “I don’t want to talk
right now, man.” Substantial evidence in the record supports that this was
in fact what Mr. Piatnitsky said. The question is whether — as a matter of
law — this statement is an unequivocal invocation of the Fifth Amendment
right to silence. The proper standard of review is de novo.

The two-judge majority also reviewed Mr. Piatnitsky’s post-

invocation conduct to determine whether he had invoked his right to



silence. Slip Op. at 30-31. As the dissent pointed out, this was improper.
Dissent at 4 (citing Smith v. lllinois, 469 U.S. 91, 100, 105 S.Ct. 490, 83
L.Ed.2d 488 (1984) (suspect’s postrequest responses “may not be used to
cast retrospective doubt on the clarity of the initial request itself”). If post-
invocation conduct mattered, Edwards v. Arizona would have come out
the other way. See Edwards v. Arizona, 451 U.S. 477, 101 S.Ct. 1880, 68
L.Ed.2d 378 (1981). There, the defendant requested an attorney, but
detectives returned to him the next day and interrogated him without
providing one. The defendant consented to the second interview, despite
knowing that he did not have to speak with the police and he could have
an attorney present during the interrogation. Edwards, 451 U.S. at 478.
The defendant never demanded that an attorney be made available during
the second interview, and the government argued this meant he waived the
right. Id.

But the Supreme Court held that because officers improperly
questioned Edwards after he requested counsel, “the use of Edwards’
confession against him at his trial violated his rights under the Fifth and
Fourteenth Amendments.” Id. at 480. Similarly here, the fact that Mr.
Piatnitsky responded to the detectives’ improper questioning afier

invoking his rights does not constitute a waiver of those rights. Once a



suspect invokes rights, detectives must “scrupulously honor” the request.
Mosley, 423 U.S. at 104.

Furthermore, as the dissent here pointed out, the majority opinion
is contrary to other Court of Appeals’ decisions. In Gutierrez, officers
asked the suspect “whether he cared to comment on the narcotics found.”
50 Wn. App. at 586. The defendant said, “I would rather not talk about
it.” Id. at 588, 589. The court held the statement was “an unequivocal
assertion of his right to remain silent.” Id. at 589. As Judge Becker noted,
“It]he same is true of ‘I don’t want to talk right now, man,” which is what
Mr. Piatnitsky said. Dissent at 3.

In Nysta, the defendant initially waived his Miranda rights and
spoke with detectives about his whereabouts the night of a burglary.
Nysta, 168 Wn. App. at 37. After he repeatedly denied being at the scene,
the detective suggested he take a polygraph examination. The suspect at
first seemed willing, but after the detective explained the process, the
suspect said, “Um hmm (pause) shit man I gotta talk to my lawyer,
someone.” Id. at 38-39. The detective said “okay,” then continued to
interrogate the suspect. The trial court denied a motion to suppress the
resulting confession, ruling that “in context” the above statement was not
an unequivocal request for counsel but meant only that the suspect wanted

an attorney during a polygraph. Id. at 39-40.



The Court of Appeals held the statement was an unequivocal
request for counsel requiring immediate cessation of the interrogation, Id.
at 40. The court rejected the State’s argument that the statement meant
something different in context than it appeared to mean on its face, noting:

The State does not cite authority that supports giving such an

elaborate contextual interpretation to words as plain as “I gotta talk

to my lawyer.” “Interpretation is only required where the
defendant’s words, understood as ordinary people would

understand them, are ambiguous.” Connecticut v. Barrett, 479

U.S. 523, 529, 107 S.Ct. 828, 93 L.Ed.2d 920 (1987).

Id. at 42. The court went on, “Using ‘context’ to transform an
unambiguous invocation into open-ended ambiguity defies both common
sense and established Supreme Court law.” Id. (quoting Anderson v.
Terhune, 516 F.3d 781, 787 (9" Cir.), cert. denied, 555 U.S. 818 (2008)).
Furthermore, “the fact that Nysta went on responding to questions and
agreed at the end of the interview that his statements had all been
voluntary does not support a finding that ‘I gotta talk to my lawyer’ was
an equivocal statement.” Nysta, 168 Wn. App. at 42.

Here, contrary to Nysta, the Court of Appeals used “context” to
render ambiguous a facially unequivocal invocation of the right to silence.
Here, contrary to Nysta, the Court of Appeals used Mr. Piatnitsky’s post-

invocation answers to the continuing interrogation to support a conclusion

that “I don’t want to talk right now” was an equivocal statement, As

10



pointed out by the dissent in this case, the majority opinion is in direct
conflict with Gutierrez and Nysta, warranting review pursuant to RAP
13.4(b)(2).

Additionally, the case presents a significant question of
constitutional law and therefore RAP 13.4(b)(3) also applies. The right to
cut off questioning is a “critical safeguard” of the Fifth Amendment.
Mosley, 423 U.S. at 103 (citing Miranda, 384 U.S. at 474). So long as the
accused has made “some statement that can reasonably be construed to be
an expression of a desire for [silence],” questioning must end. Davis v.
United States, 512 U.S. 452, 459, 114 S.Ct. 2350, 129 L.Ed.2d 362
(1994). Thus, although remaining silent is not itself sufficient to invoke
the right to silence, a suspect’s statement “that he did not want to talk,”
would “invoke[] his right to cut off questioning.” Berghuis, 130 S.Ct. at
2260. Here, Mr. Piatnitsky said that he did not want to talk. “To tolerate
the trial court’s reinterpretation of the defendant’s remark in this case
waters down the protection of Miranda to the point where it is illusory.”

Dissent at 4. This Court should grant review. RAP 13.4(b)(3).

11



2. This Court should grant review because the Court of Appeals’
holding that the element of premeditated intent need not be in
the to-convict instruction for first-degree attempted murder is
contrary to this Court’s decision in Vangerpen.

The “to convict” instruction must contain all of the elements of the
crime because it serves as the yardstick by which the jury measures the
evidence to determine guilt or innocence. State v. Smith, 131 Wn.2d 258,
263, 930 P.2d 917 (1997). The failure to instruct the jury as to every
element of the crime charged is constitutional error, because it relieves the
State of its burden under the due process clause to prove each element
beyond a reasonable doubt. State v. Aumick, 126 Wn.2d 422, 429, 894
P.2d 1325 (1995); see In re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25
L.Ed.2d 368 (1970). Jurors must not be required to supply an element
omitted from the “to convict” instruction by referring to other jury
instructions. Smith, 131 Wn.2d at 262-63. “It cannot be said that a
defendant has had a fair trial if the jury must guess at the meaning of an
essential element of a crime or if the jury might assume that an essential
element need not be proved.” Smith, 131 Wn.2d at 263.

The State charged Mr. Piatnitsky with first-degree attempted
murder for the injuries inflicted on Jeffrey Manchester. CP 10. “[A]

person commits first degree attempted murder when, with premeditated

intent to cause the death of another, he/she takes a substantial step toward

12



commission of the act.” State v. Price, 103 Wn. App. 845, 851-52, 14
P.3d 841 (2000). In contrast, a person commits only the crime of second-
degree attempted murder when, with intent to cause the death of another,
he or she takes a substantial step toward commission of the act. RCW
9A.28.020(1); RCW 9A.32.050(1)(a); State v. Worl, 58 Wn. App. 443,
449,794 P.2d 31 (1990), rev’d on other grounds sub. nom. State v.
Barnes, 117 Wn.2d 701, 818 P.2d 1088 (1991). Thus, the only difference
between attempted murder in the first degree and attempted murder in the
second degree is that the former requires premeditated intent and the latter
requires merely intent. Vangerpen, 125 Wn.2d at 785 (essential element
of “premeditated intent” was missing from original information).

But the to-convict instruction for count 2 listed a mens rea of
intent, not premeditated intent :

To convict the defendant of the crime of attempted murder in the

first degree as charged in count two, each of the following

elements of the crime must be proved beyond a reasonable doubt:

(1) that on or about October 19, 2008, the defendant did an act that

was a substantial step toward the commission of murder in the first

degree of Jeffrey Manchester;

(2) that the act was done with the intent to commit murder in the
first degree; and

(3) that the act occurred in the State of Washington.

13



If you find from the evidence that each of these elements has been
proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guilty as to Count Two.

On the other hand, if, after weighing all the evidence, you have a

reasonable doubt as to any one of these elements, then it will be

your duty to return a verdict of not guilty as to Count Two.
CP 208 (Instruction 30).

The “to convict” instruction violated Mr. Piatnitsky’s right to due
process because it used the word “intent” instead of “premeditated intent,”
thus conflating first-degree attempted murder and second-degree
attempted murder. Although other instructions explained that
premeditation was an element of the completed crime of first-degree
murder, this does not make up for its absence from the “to convict”
instruction for first-degree attempted murder, because the omission
relieved the State of the burden of proving the proper mens rea. The
“intent” referred to in the “to convict” instruction given by the court is the
intent “to accomplish a result which constitutes a crime.” State v.
Dunbar, 117 Wn.2d 587, 591, 817 P.2d 1360 (1991) (citing RCW
9A.08.010(1)(a)) (emphasis in original). Premeditation is not a result;
death is the result contemplated in a case of attempted murder. Id. at 590
(citing W. LaFave & A. Scott, Criminal Law § 6.2(c) at 500-01 (2d ed.
1986)). Thus, the jury was instructed to find Mr. Piatnitsky guilty if he

had the intent to accomplish the death of Jeffrey Manchester and took a

14



substantial step toward causing his death. This describes second-degree
attempted murder.

In rejecting Mr. Piatnitsky’s argument, the Court of Appeals did
not address this Court’s decision in Vangerpen, which controls. In
Vangerpen, this Court made clear that premeditated intent, not mere
intent, is an “essential element” of the crime of first-degree attempted
murder. Vangerpen, 125 Wn.2d at 785. The charging document in that
case alleged only “intent,” and the trial court granted the State’s motion to
amend the information after resting its case to include the element of
premeditation. Id. at 786. This Court held that the conviction had to be
reversed because of the bright-line rule prohibiting the State from
amending the information after resting its case to add an essential element
of the crime. Id. at 787. There was no dispute that the original
information purported to charge first-degree attempted murder but
“omitted an element of that crime.” Id. at 792. In a footnote, the Court
mentioned the well-settled proposition that all essential elements must be
in both the information and the “to convict” instruction. Id. at 791 n.17.

Instead of following Vangerpen, the Court of Appeals cited two of
its own prior cases for the proposition that “premeditated intent” is not an
essential element first-degree attempted murder that must be included in

the “to convict” instruction. Slip Op. at 36 (citing State v. Besabe,

15



Wn. App. _ , 271 P.3d 387, 393 (2012), State v. Reed, 150 Wn. App.
761,208 P.3d 1274 (2009)). Besabe, in turn, relies on Reed, and Reed
fails to address the unique nature of the crime of first-degree attempted
murder. It instead cites this Court’s decision in DeRyke, which is
inapposite. See State v. DeRyke, 149 Wn.2d 906, 910-11, 73 P.3d 1000
(2003). There, this Court recognized the general proposition that for most
attempt crimes, the elements are “intent” and “substantial step”. Id. But
as explained in Mr. Piatnitsky’s briefing, this rule makes no sense in the
context of first-degree attempted murder, because it is the one crime for
which the mens rea is higher than intent.

DeRyfke, in contrast, involved an underlying crime (first-degree
rape) for which there is no mens rea element. DeRyke, 149 Wn.2d at 913.
Thus, the mens rea for attempted first-degree rape is intent. Id. The
general attempt instruction is therefore appropriate for attempted rape.
But it is not appropriate for first-degree attempted murder, which is sui
generis. This Court should address the unique due process issue inherent
in a charge of first-degree attempted murder by granting review and
holding that the “to convict” instruction must include the element of

premeditated intent. RAP 13.4(b)(1).

16



F. CONCLUSION

Samuel Piatnitsky respectfully requests that this Court grant
review.
DATED this 18th day of September, 2012.
Respectfully submitted,

Lila J. Silyeféiéin — WSBA 38394
Washir)%,n Appellate Project
Attorney for Petitioner
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KCSO Case # 08-257401
: Suspect Statement

w SAMUEL PIATNITSKY

DET: Okay. This is gonna a statement. Today's date is October 19, 2008. The time
row s 08: 10 nterviewing-detectives-are DAVE KELLER-and-JIM ALLEN—-
(DET2). Interview is being conducted at the Precinct Three interview room.
Interview person is ah, SAMUEL PIATNITSKY. Ah, SAMUEL, can you state
your name and well, first of all, SAMUEL, are you aware this is being
recorded? Do | have your permission to record it, SAMUEL? -

DET2:  You gotta answer out loud, SAM, so we can year you. Is it okay for us to
record this, SAM?

SUS:  Yeah, man.
DET2;  Okay.

DET: Okay. Can, SAM, can you ah, state your full name and help me with the
pronunciation on your last name and the spelling.

)

SUs: SAMUEL PIATNITSKY.

DET: And how do you spell PIATNITSKY?

SUS: P-l-A-T-N-I-T-3-K-Y,

DET:  And what's your date of birth?

SUS:  May24" '88,

DET: And what's your home address where you get mail?

SUS: 16702 133" Place Southeast, Renton, Washington 98058.
DET: Good phohe number for you? '

SUS:  206-694-9373. |

DET: Okay, and earlier you were advised of your Miranda rights. Do you remember
that, your Constitutional rights by the officer, do you remember that?

SuUs: Yeah; | have a right. ..

Detective Keller/Allen Page 1 of 4 10-24-08 th
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KCSO Case #08-257401
Suspect Statetent
SAMUEL PIATNITSKY

‘Did you understand those?
| have a right to remain silent.
: '.Right. I'm gonna go shead and. .. -

That's the, that's the only one | remember.

Okay. I'm gonna read ‘em for you again.
That's the one l, [ should be doing right now.

'

Well, you know, like we told ydu, you don't have to talk to us. Okay. You've
already admitted to this thing. We want to go on tape, and because it's an
important part of this, and we talked about that, and that's the part when you
go back to get the shotgun. Before we do any of that, | want to read you. . .
What are you guys talking about, man?

I want to read you your rights, okay. Do you understand that you have the right
to remain silent?

You gotta answer out loud, SAM.
I'm not ready to do this, man.

You just told us that you wanted to get it in your own words on tape. You
asked us to turn the tape on; remember? '

| just write it down, man, | can't do this. |, |, | just write, man. | don't, | don't
want. . . '

Okay.

I don't want to talk right now, man,

DET: Okay, but let's go over the rights on tape, and then you can write it down,
okay. :

SUS: Al right, man.
DET: Okay. Do you understand that you have the right {o remain silent?
DET2:  You gotta answer out loud though.

SUS: Yes.

Detective Keller/Allen ' Page 2 of 4 10-24-08 rh
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KCSO Case #08-257401
Suspect Statement
SAMUEL PIATNITSKY

you understand that you have the right at this time to an attorney of your
own choosing?

Do you understand that anything you say or sign can be used against you ina
court of law?

Yes.

Do 'you understand that you have the right to talk to an attorney before |
answering any questions?

Yes.

You understand that you have the right to have an attorney present during the
guestioning”? '

Yeah.

You understand if you cannot afford an attorney, you can have one appointed
for you without cost if you so desire?

Yes,

You further understand that you could exercise these rights at any time?

Yeah.

Okay. 'm gonna give you the form. | just read you these rights. You read ‘em
earlier. Why don’t you sign that you understand these rights right here. And |
understand that you don’t want to, you don't want to talk about this on tape,
and that's your right too, so we'll take a written statement from you; but | want,
I want to go ahead and read the waiver of the rights that you're gonna sign
here In a second. You understand that you, you've either had read or you have
read to you the above explanation of rights and that you understand them.
You've decided not to exercise these rights at this time. The following
statement is made freely and voluntary and without threats or promises of any
kind. Do you understand that? if you understand, you're willing to talk to us,
sign that, and then we'll take a, I'll furn the tape off, and um, I'll, we'll write
down a statement. Okay, SAM, I'm gonna go ahead and ah. . .

Detective Keller/Allen Page 3 of 4 10-24-08 th
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DETZ:

DET:.

sSUSs:

DET:

DET2:

DET:

KCS8O Case #08-257401
Suspect Statement
SAMUEL PIATNITSKY

Are you sure you don't want to do it on tape like you said you did; you want to
get in your own words?

Yes, sir.

Okay.

So. you'd rather take a written statement, do a written one.
Yeé.) don't know (unintelligible)

Okay, it's too hard to talk about; you'd rather write it.

Okay.

The time now is ah, 08:15, and I'm gonné end this tape.

End of Statement

rh
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON |
“STATE OF WASHINGTON, DIVISION ONE.
Respondent, No. 66442-5-1
v, PUBLISHED ORINION
SAMUEL M. PIATNITSKY,

)
)
)
)
)
g
) FILED: August20, 2012
)

Appellant,

DWYER, J. — Samuel Piatnitsky appeals from the judgment entered on a
jury's verdicts finding him guilty of murder in the first degree, aftempted murder in
the fitst degree, possessing a stolen firearm, and unlawful possession of a
firgarm in the second degree. He contends that the trial court erronecusly
after his arrest. Before the written statement was taken, Piatnitsky was. informed
of his Fights, Indicated to the detectives that he understood his rights; and then
voluntarily walived those rights. Nevertheless, Piatnitsky asserts that, prior to
giving the written statement, he unequivocally invoked his right to remain silent,
thus rendering the statement inadmissible at trial. Becduse the trial court

propetly found that P:iat‘n'itsky_did _ri-cz.t da so, we affirm,
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I

On October t8, 2008, Nicole Grosswhite hosted a barbeque at her Renton
townhouse, where she lived with her six-year-old daughter, her roommate
Kendra Bonn and Bonn 8 two young ohlldren Most of the guests left the
barbeque by around 8:00 p m, or 9:00 p m. Only Crosswhrte her sister Ashley
Leonard, Bonn, Jeff Manchester, and the children remained at the townhouse.
Later that night, Crosswhite’s friend, Shawn Jones, called to ask if she wanted to
go with him to a casino. Although Crosswhite was getting ready for bed, she
agreed to accompany him. Crosswhite left her home to pick up Jones at his
house at around midnight. When she left, Leonard, Bonn, and Manchester were
watching television, and the children were in bed.

When Crosswhrte and Jones returned around 2 00 a.m., Crosewhrte
|mmed|atety heard Ioud musac comlng from the townhouse In addrtuon to
Leonard Bonn and Manoheeter, there were two people in her home, both of
whom Crosswhlte did not know——SamueI Piatnitsky and Jaeon Young.
Crosswhlte soon Iearned that Pratmtsky and Young had been at the bus stop in
front of her home when she left to pick up Jones Manchester was a fnend of
Young's brother and had mvrted Pratnrtsky and Young into Croeswhlte S home
Although there had been no beer in the home when Croeewhite |eﬁ everyone
was drinking when she returned Because she was unoomfortable havrng two
people in her home whom she drd not know Croeewhrte told Jones o ask
Platnrtsky and Young to leave ” | o |

Jones and Mancheeter asked Pratmtsky and Young to leave. Piatnrtsky

.'-2_
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replied to the effect of *| will_ Aleavewhen | am ready.” A physical altercation
thereafter ensued outside of the townhouse. Jones b_ecame involved in the fight
after Crosswhiteasked hrm to go outside to stop the altercation. Crosswhite saw
Jones punching _Etatnitsky and obserVed Manchester"kick Y}oungT ‘Then another
man, Mike Boyd, who ha'd shown up at the townhouse just before the fighting
ensued, broke a beer_‘hottl'e over Piatnitsky's head. Pilatnitsky and Young fled.
Less than an hour later, they vreturned. Crosswhite and the others were
standing on the front porch when Piatnitsky emerged from the bushes in front of
the townhouse with a shotgun. Piatnitsky said, “You guys want some now;
what's up now, guys; what's up?” Jones attempted to wrestle the gun away from
Piatnitsky',‘while Piatnitsky‘andYoung punched Jones. Manchester had fled
indoors but returned outsrde to help Jones when he Iearned that Jones was
fighting Pratmtsky and Young Whlle Manchester fought Young, Jones attempted
to gain control of the gun But when Jones was tossed to the ground and Iost his
grip on the shotgun Ptatnrtsky shot and krlled hrm Ptatnrtsky then pointed the
shotgun at Manchester who was on the front porch of the townhouse Pratnltsky
shot Manchester twice shatterlng hrs wrist and breakrng his armin three places
Pohce responded to the scene where the wrtnesses provided descrlptlons
and the frrst names of the suspects They gave the polrce Young $ coat which
he had Ieft behrnd A K-9 unrt then tracked Young's scent to the house where
Young, hls brother and hrs parents Irved Offrcers found Platnrtsky in the house,
hiding in a closet behrnd a washlng machine Polrce then transported three of

the W|tnesses to the house where they each rdentrfled Pratnrtsky as the shooter
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and Young as_.hie accomplice. Af_ter ebtaining a search warrant for the Young
residence, poliee found a shotgun;t,hat had been stolen from a cat parked 10
blocks away. Forensic testing later demonstrated that t‘h_e shotgun shells
recovered from the scene of the crime had been fired from that shotgun.

Following_their, artests, Piatnitsky and Young were transported to the
Maple Valley precinct, where Detectives David Keller.and James Allen
interviewed the suspects. Prior to arriving at the precinct, Piatnitsky was advised
of his Miranda' rights by one of the deputies who had responded to the scene of
the incident.2 The detectives first attempted to interview Young, but they ceased
questioning him shortly thereafter when Young requested an attorney.

The detectlves then intervnewed Piatnitsky, beglnnlng at 7. 10 a.m, on the
mormng of October 19 Platmtsky flrst put his head on the table in the lnterwew
room and told the detecttves that he wanted to sleep Detective Allen then got
him a soda whtc:h “seemed to help hrm a httle bit fo talk " Platnitsky told the
detectives that he understood the nghte that had been read to him earlier that
mormng Then as a ruse the detectlves told Platnlteky that Young had given
them a statement Piatnltsky replled that they should Iet Young go and that he,
Piatnitsky, would take the b!ame Durmg thle “rapport building” portion of the
mterview P|atn|tsky mdwated to the detectnves that he wanted to convey his

version of the events |n hlS own words and that he was wﬂlmg to give an audio-

! Miranda v, Arizona, 384 u. S 436 86 8. Ct, 1602, 16 L. Ed. 2d (1066).
% Unchallenged findings of fact entered by the trial court following a CIR 3.5 hearing are
verities on‘appeal. State v, Broadaway 133 Wn.2d 118, 131, 942 P.2d 363 (1997). Piatnitsky
does not challenge thlS tnal court fmdmg on appeal

. _4_
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recorded statement,
At 8:10 'a‘;‘rh'.,‘thedeteeti\:/ee'beg"an an audio-recorded interview of
Platnitsky. At the beginning of the interview, Detective Keller asked Piatnitsky if

he recalled bemg advised. of hlS eranda rights earlier that mornmg by another

officer and whether he understood those nghts Piatnitsky replied, | have a right
to remain srlent. That's the that's the only one | remember. . . . That's the
one |, | should be doing right now.” Detective Keller reminded Piatnitsky, “Well,
you know, like we told you, you don’t have to talk to us.”

Detectlve Keller then began to read to Piatnitsky his Miranda rights.

Piatnitsky said, “I'm not ready to do this, man.” Detective Allen replied, “You just
told us that you wanted to get it in your own words on tape. You asked us to turn
the tape on, remember'?" F’latnltsky responded *l just wrrte it down man, | can't
do this. I I, l Justwnte man ldon’t | don't want . ldon’twant to talk right
now, man Detectlve Keller sald “Okay, but let's go over the rrghts on tape and
then you can wrlte it down, okay " Platnltsky rephed “All right, man.” Detective

Keller then read to Platmtsky each of hIS Miranda rights and asked F’latnltsky if

he understood each of those rlghts Platmtsky replled in the affrrmatlve
Detectlve Keller then stated |

Okay F'm gonna glve you the form | just read you these rights.

You read ‘em earlier.. Why don’t you sign that you understand. -

these rights right here. And | understand that you don’t want to,

you don't want to talk about this on tape, and that's your right too,

so we'll take a written statement from you; but | want, 1 want to go
ahead and read the waiver of the rights that you're gonna sign here -
in a second. You understand that you, you've either had read or

you have [had] read to you the above explanation of rights and that
you understand them. You've decided not to exercise these rights

. =5-



No. 66442-5-/8

at this time. The following statement is made freely and voluntary

and without threats or promlsee of any kind. Do you understand

that? If you understand, you're willing to talk to us, sign that, and

then we'll take a, Il turn the tape off, and .um, I'll, we'll write down a

etatement o :
Detective Atlen’ the_n',aske'd_z'ﬁiatn'it'sky:,_ ‘Are you sure you don't want to do it on
tape like you said you dld, Yyou want fo get [it] in your own words?” Piatnitsky
replied, “Yés; sir, ;’“.D;ete_otiue"Keller:,_eaid,. ‘fSof &otr’d:ﬁrather take a written
statement, do a written one.” Piatnitsky replied, but his reply was mumbled. In
the transcript of the audio-recorded interview, his reply was transcribed as “Yes.
| don't know (unintelligible).” Detective Keller then stated, “"Okay, it's too hard to
talk about;-you'd rather write it.” The detectives turned off the audiotape at 8:15
a.m. |

Pratmteky elgned the welver of constltutlonal nghts form that Detectlve
Keller read to him durmg the aud|o~recorded interview. After the audrotape was
turned off Platnttsky provided the detectlves with a written statement in which he
admltted to shootrng both vmtlms w1th a stolen shotgun Both deteotlves asked
Pratnitsky questlone and Detectrve Allen handwrote those statements that
Piatnitsky rndlcated that he wanted to be mcluded in the account Detectrve Allen
wrote only those statemente that Piatmteky speciﬂcally requested to be wntten

Pratmtsky Iooked at the statement several trmes durlng the questlonlng, read the

completed statement and rndlcated changes to be made, which he thereafter
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initialed.® In addifi'oan'i‘atnitsky drew a map for the detectives, depicting the
school where the shotgun had been hidden prior to the crime. "

The interview ended when the detectives attempted to question Piatnitsky
regarding the fact that he was hiding in a closet behind a washing machine when
he was discovered by police, Piatni}tsky became upset with Detective Keller and
told the detectives that_he was “done talking.” At that ooint, the detectives
concluded the interview.

Piatnitsky was charged with murder in the first degree, murder in the
second degree, attempted murder in the first degree, assault in the first degree,
possessing a.stolen firearm, and unlawful possessicn of a firearm in the second
degree | | | '

Pnor to tnal Platnltsky moved to suppress the statements that he had
made to the detecttves on the mommg of October 19 He contended that the
statements were “obtained asa result of h|s traumattzed state of mmd of the
events on that day, coupled W|th h|s head nnjury, and on top of everythlng a close
fist blow for comphance dellvered by [one of the arrestmg ofﬁcers] ! Puatnltsky
asserted that for these reasons, hlS walver of his rights was not knowing and
competent. It was |Ilegal he asserted for the detectlves to “preesur[e] an lnjured
and traumatlzed person to mduce hlm to waive his nghts ! |

The tnal court held a Cnmmal Rule (CrR) 35 heanng in order to determlne

the admtss&bthty of Platnltsky s statements to the detectlves Both Detective

? Detective Allen specifically remembered Platnitsky telling the detectives to change the
word “crawl"{o “scurry,” such that the statement read that Jones “was trying to scurry away” from
Ptatmtsky when Platn[tsky shot hlm

..-7"
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Keller and Detective Allen testified at the hearing. The audio-recorded portion of
the interview was played for the trral court. In addition, Platniteky’e written
statement tc detectives, mcludrng the explanatron and waiver of constitutional
rights that Pratnrtsky srgned was admltted as evidence durrng the hearing.

Detective Keller testlfred that at the beginning of the mtervrew he and
Detective Allen attempted to build a rapport with Platniteky Although Piatnitsky
appeared to be upseét, he wae cooperative with the detectives, who told Piatnitsky
that they wanted to get his side of the etcry. According to Detective Keller's
testimony, Piatnitsky told the detectives that he was willing to give an audio-
reccrded statement. At no time prior to the audio-recorded interview, he testified,
did Piatnitsky state that he did not want to speak with the detectives or that he
wanted an attorney Detective Keller fdrther testified that | althodgh Piatnitsky
had superﬂcual cuts to h|e head and was upset there was ho mdrcatron that
Platnitsky was mtoxrcated or mentally unwell | | | |

Srmllarly, Detectlve Allen teetlﬂed that Platnltsky appeared to have no
serious injurres although he had mlnor scrapes on hlS face, Pratnrteky ehowed
nohe of the slgns of a concuesron The detective further testified that he at no
time durrng the intervrew became concerned that Platnlteky was not lucrd or able
to communlcate ln fact Platnltsky “seemed very sharp as far as taklng a
statement g Consrstent wlth Detectrve Kellers teetlmcny, Detectrve AIIen testified
that Platnrtsky "mdlcated that he dld want to tell us his elde of the etory, and in his
own words" and that he wae rnltrally wullrng to provrde an audro-recorded
statement. Morecver, Detectlve Allen testlfled that, once the wrrtten ctatement

. -8"
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was taken,: Piat_r)iteky had ,eo_ problerﬁ reading or understanding what the
detective had writﬁten; Rather‘,,tPiah’jit‘sky “seemed to be paying close attention.
in fact, when he chaqge}d some{key»verbiage i.n 'there, | thought that was pretty
astute, that he was paying close attention to the context of the verbiage.”

Both deteeti_ye_s el‘s_c‘)i testified} that the audiotape was turned off at
Piatnitsky's reduest. De‘tectiVe Keller teetified that the unintelligible statement
made by Piatnitsky toward the end of the audio-recorded portion of the interview
was “[slomething to the effect that he didn't want to talk right now on tape.”
Detective Keller was then asked, “At any point after going off tape did the
Defendant indicate to you a desire he didn’t want to talk to you at all?” Detective
Keller answered “No ” He further explalned

For some reason [Platmtsky] didn’t feel comfortable on tape, but he

said multiple times that he did want to give a written statement; he

did want to give a statement. And he knew that he could stop

guestioning at any time; because | told him over and over, at any

time you don’t have to talk to us, and you can stop the questionmg

at any time S
According to Detective Keller's testimony, not until after the written statement
was taken did Piatnitsky for the first time indicate that he no longer wanted to
speak with the detectives, -

Detective Allen similarly testified that Piatnitsky requested that the
audiotape beturned off: “He said he would rather write-it down; he didn't want to
do it on tape anymore.” Detective Allen testified that, when he asked Piatnitsky if

he was sure that he-did not want to get his side of the story in his own words on

tape, Piatnitsky verified that he did not want to speak ontape but that he would

R o
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give a writtejn statement instead. According to Detective Allen, Piatnitsky never
indicated after the audiotape was tumned off that he did not want to speak with the
detectives. Detective Allen testified that, while the written statement was being
taken, Piatnitsky “seemed.to be thinking about his answers more than necessary
if he was just telling me the exact truth of how it happened.” He further testified
that, once Piatnit_eky. Abi_ecam_el upset with questions regarding the fact that he was
discovered hid'ing' from police, Piatnitsky said, “I'm done talking.” “When he
decided he didn't want to talk any more," Detective Allen testified, “we concluded
it.”

Foliowing Detective Allen’s testimony, the trial court advised Piatnitsky of
his rights with regard to the CrR 3 5 hearlng The court advised Pratmtsky that
he had the right to testrfy at the heanng regardmg the clrcumstances of his

| statements to detectrves but that he was hot requrred to do so. Piatnitsky was
further mformed that hIS rlght to remain silent during trral would not be walved by
virtue of a decrsron to testrfy at the CrR 3.5 hearrng The trlai court then gave
Pratnrtsky the opportumty to confer with his attorney before deciding whether to
testify. Pratnrtsky d|d not testrfy at the hearing .'

The trlai court ruled

| have had the opportunrty to hear the audio recording and

the testimony of Detective Keller and Detective Allen, and | am

satisfied that it is clear that Mr. Piatnitsky understood the rights as

they were orally-given to him on the audio recordings, and there -

was a written list of rights and a waiver which he signed.

| am satisfied that based on the testimony of the officers and
the statement itself, and the audio recording, that there is no
objective evidence that he was:not able to understand those rights,

to make a knowrng, voluntary, and mtellrgent decision to give up

,_10_
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those rrghts and d[scuss the case with the detectives. ,

And when | look at all.of the transcripts and the context l am
satisfied that the context of the statement clearly indicates that he
was willing to talk to the officers, .

|.am satisfied that in the entrre context for whatever reason
he wished to have it in a written form rather than an audio form,

So, | am satisfied that there is no objective evidence that the
statements were. anythmg ‘other than knowingly, voluntanly, and
mtelllgently made. - _

Following the hearing, the t"r'ial,v court entered findings of fact and
conclusions of law regarding Piatnitsky’s motion to suppress his statements to
the detectives. The trial court found that “[a]t no time prior to the conclusion of
the interview did the defendant request an attorney or state that he desired to
remain silent.” The court found that “[a]t all times during the interview the
defendant appeared to be coherent awake and appropnately responsive to the
questions asked " | o |

Wlth regard to Pratmtsky sl statements during the audio- recorded interview,
the trial court found that “[r]n the recorded statement the defendant state s [sic]
that he no- Ionger wants hIS statement recorded but will provrde the detectives
with a wrrtten statement 4 The court made note of defense counsel S argument
that Platnltsky 8 statement “meant that the defendant was speoifically requestmg
that he be al|owed to wnte hrs own statement by his own hand ! The tnal court
further noted that the detectwes testnfied that Platmtsky never made such a
request and “that |t is therr normal practlce to write a statement for a defendant

and allow h|m to revrew |t and make correctlons as necessary

The trlal court concluded “Upon requestmg that he be allowed to provide

4 Piatmtsky assigns error to thrs fmdlng of fact on appeal

RS
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a written statement instead of a 'reeerded statement, the detectives complied with
[Piatnitsky's] req‘ueet ‘an’d', 'uborl'cdm";iletlon of advising hlm of his rights, turned
off the recorder and took a written statement.” The trial court additionally
concluded that “[a]ithough the written statement was riot written with the
defendant’s own hand, the defendélnt was given ample opportunity o review the
statement and make changes as he deemed necessary.” Moreover, the court
concluded that “[tlhe detectives’ explanation that they do not normally allow
suspects to write their own statement because they need it to be legible is
reasonhable and a common practice of law enforcement.” Finally, the frial court
concluded: "The context of the recorded statement clearly indicates that the
defendant was wullmg to speak W|th the detectives, just not on tape w5

Thus the trlal court ruled that Platnitsky $ statements to Detectlves Keller

and Allen were admlssrble in the State ) oase n chlef as the statements were.

made after Platnltsky was mformed of hIS eranda rlghts and he made a
knowmg, voluntary, and mtelllgent walver of those nghts | »

At trial, both Detectlve Keller and Deteotlve Allen testlfled regardlng
Platmtsky S statements ln addltlon the written statement was admltted as an
exhibit at trlal Platmtsky also testlfled at trial, assertlng that he had acted in self-
defense in shootmg .Jones and Manchester '

The jury found Platnltsky gullty of murder in the flrst degree, attempted

murder in the flrst degree possessmg a stolen ﬂrearm and unlawful possession

8 Platnltsky asslgns error to thls conclusron on appeal

2.
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. of a firearm in the second degree The Jury found by specral verdict that
Piatnitsky was armed wrth a firearm durrng the commission of the murder of
Jones and the attempted murder of Manchester. Piatnitsky was sentenced to

600 months conflnement R o |

He appeats. o

At the CrR 8.5 hearing, Piatnitsky asserted different bases for suppression
of his statements to Detectives Keller and‘ Allen than he does on appeal. Thus,
at the outset, we must set forth with precision the issue before us.

in his-motion to suppress evidence of his statements to detectives,
Piatnitsky argued that the statements were inadmrssrble at trral because he had

not knowrngly and voluntarlly warved hIS Miranda rrghts He asserted that his

"traumatlzed state of mrnd” and his “head rnjury” m additlon to a "comp!rance
blow” delrvered by an arrestrng officeruprecluded a knowrng and competent
waiver of his rlghts. He further asserted that the interviewing detectives had
“pressured;':'and “induced” him to waive those rights.

Defense oouneel s argument at the CrR 3.5 hearing focused on the head
injury and trauma purportedly suffered by Pratnrtsky Defense counsel asserted
that the mterrogatron was “an extensrve push to get informatron pushmg and

breakrng the wrll of an already streseed [person] lnjured and mentally too tired to

8 The jury also found Platnitsky guilty of assault in the first degree, based upon the
shooting of Manchester. Howevar, that conviction was thereafter vacated. Because the assault
conviction was based upon the same Incident for which the jury convicted Platnitsky of attempted
murder in'the first degree, sentencrng Pratnrtsky for both crimes would have violated principles of
double jeopardy '
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be thinking correctly or remembering things correctly.” Piatnitsky’s "fragile and
confused state tof ind” oaueed him to be “incapable” of “freely and voluntarily”
waiving his rights. Counsel referred to Piatnitsky's statements to police that he
did not “want to talk nght now” and asserted that the deteotlves “didn’t grve
[Piatnitsky] the right” to write the statement in his own words Counsel concluded
that Piatnitsky’s waiver was not made "knowingly and voluntarily” and requested
that the trial court exclude both the written and audio-recorded statements.

On appeal, Piatnitsky’s rationale for suppression has shifted. Piatnitsky
does not contend on appeal that his purported traumatized state precluded a
valid wai\rer' of his rights. Piatnitsky does not challenge the trial court's findings
that he was advrsed of hle rlghts pnor to arnvmg at the precrnct that he
acknowledged to Detectrves Keller and Allen that he had been 80 adwsed and
that he acknowledged to the detectlves that he understood those rrghts Nor
does he challenge the fmdrng that apprommetely 45 mrnutes later he agreed to
give an audro—recorded statement about the shootmg Platnltsky addltlonally
admits that Deteotrve Keller agam advreed him of his nghts and that Pratntteky
again acknowledged that he understood those rlghte Pratnrtsky simllarly admlts
that he srgned a walver form mdrcatlng that he both understood and agreed to
waive hls rlghte and rewewed and elgned the wntten statement thereaﬁer taken
by the detectlves | A

On appeal Platmtsky aeslgne error to only three determlnatrons made by
the trial court followmg the suppreselon heartng First, he contends that the trial
court erred by findlng that "[a]t no trme prior to the conclusion of the interview did
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the defendant . . . state that hé desiréd to remain silent.” Second, Piatnitsky
asserts that the trial court erred by omltting from its findings of fact that he stated
during the taudlo~recorded interview, “1 don't want to talk right now, man.” Finally,
Platnitsky assigns erfor to the trial»'c‘ourt"s conclusion that “[t]he context of the °
recorded statement clearly ind‘ieates"that the defendant was willing to speak with
the detectives, just not on tape.”

ln briefing on appeal, appellate counsel for Piatnitsky does not contend
that Piatnitsky did not knowingly, intelligently, and voluntarily waive his rights
prior to the interview by Detectives Keller and Allen. Rather, counsel asserts that
Piatnitsky thereafter unequivocally invoked his right fo remain silent when, during
the aud|o~recorded mterwew Pratmtsky purportedly stated, “1 don’t want to talk

n Counsel’s brreﬂng contends that the audlotape of the mtervrew

right now, man
demonstrates that P|atn|tsky made thrs statement in response to Detective
Keller's question, "So you d rather take a wrltten statement do a written one[‘?]
Counsel further asserts that the “somewhat muffled" statement was |
mtscharaoterlzed ln the transcnptlon of the mterwew |n which the statement is
transcnbed as “Yes I don’t know (unlntelltglble) ’ Platmtsky s counsel contends
that the tnal court erred by relylng on the transcrlptlon of the mtervuew rather than
the audio- recorded mtervrew |tself

Drscussron at oral argument shlfted the focus of Platnrtsky s challenge

once more, wrth defense counsel assertrng that other statements made by

"See Reply Br of Appellant at 6 ( {Alt that point, the officers were required to cease the
interrogation ")
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Piatnitsky during the audio-recorded interview—not only the unclear statement
transcribed as unlntelligible¥we-re"suﬁicient to constitute an unequivocal
invocation of his right to' remain 'silent Based upon oral argument, we will not
confine our ccnsrderatron to only whether Piatnitsky invoked that right during the
two-second statement deemed “unrntellrgrble” in the transcription of the interview.
Rather, we erI also consider Pratnrtsky s other statements made during the audio
recorded mtervrew——mcludmg hrs statement “’m not ready to do this, man” and
his statement, “1 just write it down, man. | can't do this. |, |, | just write, man. |
don't, | don'twant . . . | don't want to talk right now, man"—in determining
whether the trial court properly admitted at trial Piatnitsky's subsequent written
statement |n addrtlon to hrs other statements to the detectrves

Thus the | rssue before us ls whether the tnal court erroneously denred
Piatn |tsky s motlon to suppress the written statement given to detectrves
because as he asserts. he had unequlvocally |nvoked hrs rlght to remarn silent
prlor fo provrdlng that statement | | R

i | : N "

The Frfth Amendment to the Unlted States Constrtutron provrdes that no
person “shall be compelled m any cnmrnal case tobea witness against hlmself "
To assure that an accused Is accorded this pnwlege agalnst compulsory self-
rncrrmlnatron the Unrted States Supreme Court in Mr_ra_nt_:la set forth procedural
safeguards to be employed dunng custodral mterrogatlon “In order to combat
[the compellmg] pressures [of custodral lnterrogation] and to permrt a full
opportunrty to exerclse the prrvrlege agamst self—incrlmrnatron the accused must
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be adequately and effect,ively_ apprised of his rights and the exercise of those

rights must be fully honored.” Miranda v. Arizona, 384 U.S. 436, 467, 86 S. Ct.

1602, 16 L Ed. 2d_6‘94‘ (1966). Specifically, an accused must be clearly informed
of his or her right to remain silent and right to counsel, either retained or

appointed, and that any ,S.fatements,. made can and will be used against the

individual in court, Miranda, 384 U.S. at 467-72. “Once warnings have been
given, the subsequent procedure is clear. If the individual indicates in any
manner, at any time prior to or during questioning, that he wishes to remain

silent, the interrogation must cease.” Miranda, 384 U.S. at 473-74. “If the

individual states that he wants an attorney, the interrogation must cease until an
attorney i rs present " Mq_ 384 U S at 474. After an accused is apprised of
his or her rlghts and glven the opportunlty to lnvoke those nghts however he or
she “may knowrngly and mteurgently waive these rights and agree to answer

questions or make a statement ? Mrranda 384 U.S. at 479. The requisite

warmngs and showing of walver are "prereqwsrtes to the admlssrbrllty of any

statement made by a defendant M eranda 384 U.S, at 476

The "crltrcal safeguard" ensurmg that an accused s right to remain sulent is
protected is the “‘nght to out off questronmg " Mrchlgan V. Mosley 423 U.8S. 96,
108, 96 S Ct 321 46 L Ed 2d 31 3 (1975) (quotlng Mrranda 384 u. S at 474).
“The requrrement that Iaw enforcement authonties must respect a person )
exercise of [the] optlon [to cut off questlonlng] counteracts the coercrve pressures
of the custodlal settrng ” M 423 U.S. at 104. Thus, “the admrssrbrhty of
statements obtamed after the person ln custody has decrded to remam suent
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depends under Miranda on whether his ‘right to cut off questioning’ was

‘scrupulously hcncred,”’_ Mgc_lel, ,4.2;3‘.U.S. at 104 (quoting Miranda, 384 U.S. at
474,479). ... . | |

Of c.cur_se,l whether law e'nfcr_cement officlals were required to cease .
interrogation of an _accueed:, fcllotr\{tn_g. the accused’s valid waiver of righs,
depends upon “‘whether the ?‘CQP-SQQ actually invoked his right [to remain silent
or] o counsel.” Davis v. U.8,, 512 U.S. 452, 458, 114 §. Ct. 2350, 120 L. Ed, 2d
362 (1994) (quoting Smith v. lllinois, 469 U.8. 91, 95, 105 8. Ct. 490, 83 L. Ed.

2d 488 (1984)). In other words, law enforcement officials are required to
“scrupulously honor” an accused’s “right to cut off questioning”—such that the
failure to do 80 precludes admrssron of the accused s statements at trial—only
where the accused has actually asserted that nght “To avoud dlﬁrcultues of proof
and to provrde guldance to offlcers conductmg mterrogatlons thrs is an objective
mquiry ? Daws 512 U 8. at 458 59,

An accused s mvocatron of elther the rlght to remain silent or the right to
counsel must be unequwocal Berghurs V. Thomgkm U S , 130 8. Ct.
2250, 2260 176 L Ed 2d 1098 (2010) (noting that “there is no prmcipled reason
to adopt drfferent standards for determlnlng when an accused has mvoked the
avis’);
Davis, 512 U 8 at 458 59 (holdlng that an accused must unamblguously invoke

eranda right to remam silent and the eranda right to counsel at issue in Dav

the nght to counsel) Ccnsrstent wnth th|s precedent Washmgton ccurts have
determmed in numerous caees that an accused s mvocatron of his or her rlghts
was equrvocal and thus dld not requure the cessation of mterrogatron by law
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enforcement offlcials. Sée. e.q., State V. Radeliffs, 164 Wn.2d 900, 907, 194

P.3d 250 (2008) (holding that:,'euscect’s statement, “[Mjaybe [i] should contact an
attorney,” was en'eq"u:ivooel' requee‘tfor an attorney and, thus, police were not
required to cease the intstrogation (alterations In original)); State v. Walker, 129
Wn. App. 258, 27374, 118 P.3d 935 (2005) (holding that sspect’s repeated
statements that heé did not warit to incriminate himsetf, while cofitinuing to speak
with detectives for many hours, did not constitute an unequivocal invocation of
his right to remain silent).

“Although a suspect need not ‘speak with the discrimination of an Oxford
don,’ he must articulate his desire . . . sufficiently clearly that a reasonable police
officer i in the crroumstances would understand the statement to be [an assertlon
of his rrghte] . _aﬂ_ 512 U 8 at 459 (crtatron omltted) Where an accused
makes an ambrguous or equrvocal statement regarding the mvocatron of hrs or
her rights, Iaw enforcement offrcers heve no oblrgatron to ask clarlfymg queetrons

or to cease the rnterrogatron Berghur , 130 S. Ct at 2259 60 Davrs 512 U.S. at

461-62. The Supreme Court hes determlned that requrrrng offrcers to cease
rnterrogatlon where a suspect makes 8 statement that mrght be an |nvocat|on of

his or her rrghts would create an unacceptable hrndranoe to effective Iaw

enforcement Davls 512 U S at 461 “There | s good reason to requ1re an
accused who wants fo lnvoke hre or her rrght to remaln srlent to do S0

unambrguously A requrrement of an unambrguous mvocatron of Miranda rights

resuits in an objectrve rnqurry that a\/ord[s] drffrcultres of proof and . provrde[e]
guidance to offrcere on how to proceed in the face of ambrgurty ? Berghur , 130
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S. Ct. at 2260 (alteratrons in orrglnal (quotrng Davis, 512 U. S at 458-59). The

“bright lme" rule requnrrng off:cers to cease mterrogatron where a suspect invokes
his or her nghts “can be applred by officers in the real world of mvestrgatron and

mterrogatlon wrthout unduly hampenng the gathenng of mformatron ” Davrs 512

U.S. at 461 Thrs “olarrty and ease of apphcatron would be Iost” were offtcers
required to cease questlonrng in response to amblguous statements of the
accused regarding his or her rights. Davis, 512 U.S. at 461. Thus, following a
valid waiver of rights, a defendant's statements to police are properly suppressed
for violation of the privilege against self-incrimination only where police continued
a custodial interrogation notwithstanding an accused’s unequivocal assertion of
his or her rrghts See Berghul 130 8. Ct. at 2260; Davis, 512 U.S. at 462.

The Supreme Court has addltronally provrded guidance regardrng that
whroh constltutes such an assertlon of nghts an accused $ statement is an
unequrvocal rnvooatron of hls or her rights where that statement is suffrcrently
clear that "a reasonable pohce off[cer in the circumstances” would understand it

to be suoh an assertion Davns, 512 U S, at 459 Although the mvocatron must

be unequrvocal an acoused "need not rely on talrsmanlc phrases or any specral
oombrnatron of words”’ in order to mvoke hrs or her nghts Bradley v, Meachum,
918 F.2d 338 342 (2d C|r 1990) (quotlng Qurnn V. Unrted States 349 U.S. 155,
162,75 S Ct 668 99 L Ed 964 (1955)) Beoause no such “magrc words” are

required in order to rnvoke one 8 nghts—and because a purported mvooatron is

analyzed from the pornt of wew of a reasonable polrce ofﬂcer in the

crrcumstanoes——a trral court “should examlne ‘the entire context in whrch the

| -20-



No. 66442-5-1/21

claimant spoke’ to determine'_i_f"the _'rith' to remain silent has béen invoked.”

Bradley, 918 F.2d at 342 (quoting United States v, Goodwin, 470 F.2d 893, 902

(5th Cir. 1972)); accord Uniited States v. Johnson, 56 F.3d 947, 955 (8th Cir.
1995) ("We corisider the defendant’s statements as a whole to determine
whether they tndfi'cate:an_'unequivocal dedision to invoke the right to remain
silent.”); Bobo v. Kolb, 969 F.2d 391, 306 (7th Cir. 1992); United States V.
Thompson, 866 F.2d 268, 272 (8th Cir. 1989) (rejecting the defendant’s assertion

that it is improper to analyze the scope of an accused’s statements in

determining whether he invoked his rights); People v, Arroya, 988 P.2d 1124,
1131 (Colo. 1999) (“[Blefore the police must scrupulously honor a suspect’s right
to remain silent, the suspect must clearly art|culate that right 80 that a reasonable
police ofF cer |n the crrcumstances would understand the suspect’s words and
conduct to mean that the suspect wants to exerctse his nght to cut off further
questionlng ") State V. Rowell 476 So 2d 149 150 (Fla 1985) _Sj@_tm;)@g_—_
Bridges, 208 N J 544 564 65 34 A 3d 748 (2012) Indeed, we have prevnously
recognlzed that a trial court should conS|der the totahty of the circumstances
when determtnlng whether an accused unequnvocally mvoked his or her rights.
State v. Hodge 118 Wn App 668 671 77 P.3d 875 (2003) (“[T]he right to
remain silent can be mvoked by remarnlng srlent when under the totahty of the
crrcumstances the invocatlon is clear and unequrvocal ") |

Thus the context of an accused 8 statements to polrce-—tncludtng the
accused's behawor and the scope of the accused 8 statements—must be
consrdered in determmmg whether the accused |nvoked hns or her nghts Any
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other approach;euch 'a:e 'a'eearch for “magic words” within an accused's
utterances to polic'e in an effort to determing whether rights were invoked—is at
odds with the Supreme Court's indication that such an analysis must be made

from the point of view of a reasonable officer “in the circumstances.” See Davis,

512 U.S. at 459, Furthermors, stich an approach would not effectively fulfil the

purpose of Mirahda-— “‘to assure that the rndrwdual’s right to choose between
speech and silence remains unfettered throughout the interrogation process."”

Connecticuf v. Barrett, 479 U.S. 523, 528, 107 S. Ct. 828, 93 L. Ed. 2d 920

(1987) (quoting Miranda, 384 U.8, at 469). Examining the context of an
accused’s statements to police allows the trial court to more accurately determine
whether the accused sought to assert hrs or her rrghts Moreover, such an
approach enables the accused to exercrse his or her rrght to choose whether to
provide a statement to pollce precludrng the admreelon of an accused s
etatemente based solely upon the utterance of "“magic words” would be improper
where the crrcumstances of the mterrogatron demonstrated that the accused did,
in fact, voluntarrly choose to convey rnformatron to law enforcement |
Indeed the Supreme Court hae emphasrzed the |mportance of “
determrnrng an accused s actual wrehes-«whether or not to convey mformatron to
pohce—-—when aesessmg whether the accused has invoked his or her rights. In
Barrett the Court relred upon the purpose of Mﬂm in determtnrng that an |
accused could mvoke hrs Frfth Amendment rrght to counsel for |rmited purposes
only, such that Iaw enforcement oﬁrcrals were not oblrgated to cease questronrng
S0 Iong as they respected that lrmited rnvocatron 479 u. S 523 There Barrett
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was advised of hIS eranda r|ghts and srgned an acknowledgement form

mdrcatrng such Barrett 479 U S. at 525 He told pollce that he understood his

rights and that “he would not glve a wntten statement unless hlS attorney was

present but had 'no problem talklng about the incident.” Barrett 479 U.S. at 525.

Barrett later sought to suppress the lnculpatory statements that he thereafter
made to pollce Barrett 479 u. S at 526 The trlal court admrtted Barrett’ |
statements The Connectlcut Supreme Court reversed holding that, by stating
that he would not give a written statement without the presence of attorney,
Barrett had invoked his right to counsel for all purposes, thus rendering any
subsequent statements inadmissible. Barrett, 479 U.S. at 526-27.

The Umted States Supreme Court drsagreed notmg that “[nJothing in [lts]

declslons .or in the ratlonale of eranda requrres authorlties to lgnore the

tenor or sense of a defendant’s response to |Mrranda] warn[ngs " Barrett, 479
U.S. at 528 The Court reasoned that the prohibition on further questronmg of an
accused who has asserted the nght to counsel “is not rtself requrred by the F|ﬁh
Amendment $ prohrbrtron on coerced oonfesslons but is mstead justrfled only by
reference to rts prophylactlc purpose ” Barrett 479 U S. at 528 Nottng that the

“fundamental purpose” of Mrranda is to limit the coercrve pressures of the

custodlal settmg such that an aooused speaks to potlce only of hrs or her own
volltron the Court conoluded that “no constitutional objectrve would be served

by suppresslon ln [that] case. " Barrett 479 U.S, at 529

Although Barrett desrred the presence of counsel pnor to makrng a wntten

statement ho such statement was obtarned Furthermore “Barrett's Ilmlted
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requests_ for co'uns_ell_.. ._. were accombanied by affirmative announcements of his
wrlllngness tc speak wrth the authontles ! Barrett, 479 U.S. at 529 Thus, the
Court determlned that the admlssmn of Barrett’s statements was nct contrary to
the constltutlonal protectlons afforded him by Miranda Mrranda “The fact that ofﬂcrals
took the opportumty provrded by Barrett to obtam an oral confessron is qwte
consistent with the Fifth Amendment Miranda gives the defendant arightto
choose between speech and silence, and Barrett chose to speak.” Barrett, 479
U.S. at 529.

Nor is consideration of the circumstances surrounding an accused’s
statements to police synonymous with using an accused's post-invocation
responses tc further mterrogatlon to “cast doubt on the c[anty” on the accused's
assertron of hlS or her nghts See Smlth 469 U S. at 92 In Smith, the Supreme
Court reversed the Illlnors Supreme Court’s demsron that an acoused’s
statements to pollce were ambrguous and thus drd not constltute an
unequrvocal assertion of h|s nght to counsel 469 U 8. at 92. There, while

advising Smrth of h|s eranda rlghts the mterwewing offrcer asked Smlth 1f he

understood hls right to counsel Smrth 469 U S. at 93 Smith rephed “Uh, yeah.

I'd like fo do that.” Smlth 469 U S at 93 Nevertheless the officer ccntmued to

tnterrogate Smlth ellcrtmg statements that :mphcated Sm|th in the robbery under
mvestlgatlon Smlth 469 U S at 93 The lll|n0|s Court of Appeals acknowledged
that Smlth 8 request for counsel ‘“appears clear and unequrvocal”’ but concluded
that, when conslderlng Smlth s other etatements it became clear that he was
“'undecrded about exercrsmg hIS nght to oounsel " Smlth 469 U. S at 94
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(quoting People v. Smith, 113 ll. App, 3d 305, 309-10, 447 N.E.2d 556 (1983)).

The lllinois Supreme Court effirmed , concluding that, in light of Smith’s later
remarks to the officer, he did not effectlvely invoke his rlght to counsel by stating,

“Uh, yeah. I'd Ilke fo do- that " Smith, 469 U.S. at 93-94.

The United States Supreme Court rejected th|s retroactive approach to
determining whether an accused mvoked his or her rights.. Smith, 469 U S, at
- 97-98. The Court noted that “[tlhe courts below were able to con‘strue‘ Smith's
request for counsel as ‘ambiguous’ only by looking to Smith's subsequent
responses to continued police questioning and by concluding that, ‘considered in
total,’ Smith's ‘statements’ were equivocal.” Smith, 469 U.S. at 97 (quoting

F’eoplev Smlth 102 III App 2d 365 373, 466 N.E. 2d 236 (1984)) The Court

held that

[wlhere nothing about the request for counsel or the circumstances
leading up to'the request would render it ambiguous, all questioning
must cease. In these circumstances, an accused's subsequent
statements are relevant only to the question whether the accused
waived the right he had invoked. Invocation and waiver are entirely
distinct inquiries; and the two must not be blurred by merging them
together

Smith 469 u. S at 98 The Court wes careful to note, however that rts decreron

was "a harrow one”.

We do not decide the circumstances in which an accused'’s request
for counsel may be characterized as ambiguous or equivocal as a°
result of events preceding the request or of nuances inherent in the
requést itself, nor do we decide the consequences of such
ambiguity or equivocation. We hold only that, under the clear
logical force of settled precedent, an accused’s postrequest
responses to further interrogation may not be used to cast
retrospective doubt on the clarity of the initial request itself. Such
subsequent statements are re!evant only to the dlstrnct questron of
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waiver. o
Smith, 469 U.S. at 99 100 3 “'_v"f' o

Thus Supreme Court precedent controls the determination of whether an
accusedy,-f_oiiowrn.g a \(a_lzrdlwai_v_er of rights, thereafter invoked his or her rights to
remain silent 0r'to'cotineeij-! 'thdel‘rend__ering any subsequently obtained statements
inadmissible at triai. 'the invocation_ must be unequivocal, such that a
“reasonable police officer in the circumstances” would understand it to be an

assertion of the accused’s rights. Davis, 512 U.S. at 459; see also Berghuis, 130

S. Ct. at 2260. Moreover, the prohibition on further questioning of an accused
who has invoked his or her rights is “justified only by reference to its prophyltactic
purpose”—that purpose being the preclusion of admitting against the accused

compuisory statements made to iaw enforcement officials. Barrett, 479 U.S. at

528, Ignormg the “tenor or eense of a defendant's responses to IMr{andaI
warnings” is rnconsrstent wrth determining the accused s wishes with regard to
conveying rnformatron to polrce thus dorng so fails to advance the "fundamental
purpose” of Miranda—ensuring that the coercrve pressures of custodral |
interrogatron are irmited such that any etatements to poirce are made of the

accused’s own volrtron Barrett 479 U. S at 528. We adhere to each of these

principles |n reviewrng the triai court’s ruiings herein

® Of course, the Court would later hold, in Davis and Berghulis, that the “consequences of
such ambiguity or equivocation,” see Smith, 469 U:S. at 99-100, inciude a determination that the
accused did not Invoke his or her rrghts and thus, that the statements thereafter made to the
police are admissible evidence against the accused, ..

In addition, we note that, in his concurrence in Davis, Justice Souter shed irght on the
Court’s opinion in Smith, expiainrng that the Court did not therern “suggest ] that particular
statements should be considered In Isolation.” 512 U.S. at 473 (Souter, J., concurting in
]udgment) S
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Piatnltsky contende thatv he unequivocally invoked his right to remain silent
during the audlo recorded rrrtervrew wrth detectrvee thus renderrng his.
subsequent wrrtten statement lnadmrssrble at trral ® Asthe trral court found the
context of Pratnrteky 8 statements tc pollce rndrcatee that he wished to convey his
version of events to the detectrvee,' although he did not want to do so on
audiotape. Such is inconsistent with an unequivocal assertion of the right to
remain silent. Thus, the trial court properly admitted Piatnitsky’s written
statement.

The admissibility of a defendant’s statements to police during a custodial
interrogation is governed by CrR 3.5. “[T]he rule to be applied in confession
cases is that frndlngs of fact entered followmg aCrR 3 5 hearrng will be verities
on appeal it unchallenged and lf challenged they are ventles rf supported by

substantlal evidence in the record " State V. Broadawav. 133 Wn 2d 118 131

942 P.2d 363 (1997) see aleo State V. O’Nelll 148 Wn.2d 564 571 62 P 3d 489

(2003) (holdmg that decrsrons to the contrary are “overruled rnsofar as they are
lnconsretent") Our Supreme Court has determrned that this standard provides
"‘adequate opportunrty for revrew of trral court frndlngs withrn the ordrnary bounds
of review" and “strikes the proper balance between protectrng the rights of the

defendant. constitutional or otherwise, and according deference to the factual

9 As explained above, Piathitsky does not contend on appeal that his statements were
improperly admitted because he had hot voluntarily waived his rights. Rather, his assertion is
that, subeequent to waiving his’ rrghte he thereafter unequivocally invoked his right to remain
srlent
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determinations of the actual triericjfz ta.o'\ " Broadaway, 133 Wn.2d.at 131

(quoting State v. Hill_, 12.37 W‘n.vzf_d 641,647, 870 P.2d 313 (1994)). “Substantial
evidence exists where there is a sufﬂment quantity of evidence in the record to
persuade a falr-mmded rational person of the truth of the finding.” Hill, 123
Wh.2d at 644 After revuewmg whether the trial court's fnndmgs are supported by
substantlal evudence we make “a de novo determinatlon of whether the trial court

derived proper conclusions of law from those findings.” State v. Armenta, 134

Whn.2d 1, 9, 948 P.2d 1280 (1997); accord Broadaway, 133 Wn.2d at 131; State

V. Grogan, 147 Wn. App. 511, 516, 195 P.3d 1017 (2008); State v. Hughes, 118
Whn, App. 713,722, 77 P.3d 681 (2003) Credibility determinations are the
province of the trlal court and wnl not be disturbed on appeal. State v. Radcliffe,
139 Wn. App 214 220 159 P 3d 486 (2007) aff’d, 164 Wn.2d 900 194 P.3d
250 (2008) o |
Platmtsky challenges the trlal court’s factual ftnding that “la)t no time prior
to the conclusnon of the mterview d|d the defendant state that he desired to
remain snent 10 Substantlal ewdehoe supports this flndmg Flrst the
uncontroverted testlmony of Detectlves Keller and Allen was that Platmtsky atno
time prlor to the audto-recorded intervnew stated that he dld not want to speak

with them; ra_ther, both deteotwee testified that Platnltsky conveyed that he was

% As explained above, in briefing on appeal, Piatnitsky points only to the two-second
statement made during the audio-recorded inferview that was transcribed as "unintelligible.”
However, during oral argument, defense counsel asserted that Platnitsky's earlier statements—
specifically, the statement, "l just write it down, man. 1 can't do this. 1, 1,1 just write, man. | don',
| don't, want . . . 1 don't want to.talk right now, man"—-constitute an mvocatuon Accordingly, we
consider all ot the statements made by-Piatnitsky during the audio-recorded interview in
determining whather he unequivoeally invoked his right to remain silent.
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willing to give a etatement.“' With regard to Piatnltsk'y’a statements during the
audio-recorded interview, both detectives testified that Piatnitsky indicated that
he no longer wanted to give an audi‘o-recorde'd statement but that he did want to
give a wntten statement As Detectrve Keller testified, “[f]or some reason
[Platnrtsky] dtdn’t feel comfortable on tape but he eald multrple times that he. drd
want to grve a wrrtten statement "

Moreover, the audlotape and the transcript of the audio- recorded |
interview, both of which the trial court considered at the CrR 3.5 hearing,
demonstrate that Piatnitsky at no time during that interview stated that he did not
want to convey information to the detectives.'® Piatnitsky stated, “I'm not ready
to do this, man. I jUSt wrlte lt down man. | can’t do thle I I I just write, ‘man.
1 don't, | don t want I don t want to talk nght now, man. g Then Platmtsky
conveyed agreement wrth Detectlve Keller ] statement “Okay, but let's go over
the rights on tape and then you can wrrte |t down okay”—~P1atnitsky replred “All
right, man. " Later, Detectlve Allen aeked Piatnltsky, "Are you sure you don't want
fodoit on tape Ilke you eald you drd you want to get [it] in your own words'?” |
Platnrtsky replled "Yes sir.” Deteotrve Keller then said, "So you’d rather take a

written statement do a written one. " Ptatmtsky s reply—transcnbed as “Yes. |

" Although the trial court thoroughly advised Platnitsky of his right to testify at the CrR
3.5 hearing, and-although he later testified at trial, Platnitsky did not testify at the suppression
hearlng The detectives’ testimony at the heanng was the only evidence presented on the issues.
12 piatnitsky asserts on appeal that the trial court improperly considered only the
transcript of the audio-recorded interview, rather than the audiotape of the lntervuew itself. This
assertion is not supported by the record
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don't know (unintslligible)’—was muffied.™® Detective Keller then stated, “Okay,
it's too hard to talk about; you'd rather write it.” Piatnitsky did not reply.

An accused's statements constitute an unequivocal assertion of the right
to remain silent only where they are suffrcrently clear such that “a reasonable
police officer in the cwcumstances” would understand the statements tc be an
assertion of that right. D@/;g, 512 U.S. at 459. Here, the detectives believed that
Piatnitsky wished to give a statement (albeit not on audiotape), thus indicating
that Piatnitsky’s statements were not sufficiently clear to constitute an
unequivocal assertion of his right to remain silent. The trial court determined that
Piatnitsky’s statements were not an invocation of his right fo remain silent but,
rather, were intended to convey that he no longer wrshed to give an audio-
recorded statement The trral court was noi. reqmred to “rgnore the tenor or
sehse” of Piatnltsky s statements in determrnrng whether he had invoked that

right; nor are we. See Barrett 479 U S at 528 Rather, the trral court properly

examrne[d] 'the entlre context’” of Pratnrtsky s statements in determrnrng whether
such an mvocatron had occurred See Mev 918 F. 2d at 342 (quotlng
Goodwin, 470 F 2d at 902) |

Consrdenng the crrcumstances surroundlng P|atnltsky s statements——as

the trial court properly did and as we must—mlt is apparent that the facts support

¥ The audiotape of the Interview is included in the record on appeal, Based upon our
review of the audiotape, it may be that Platnitsky stated, “Yeah . . . | don't really wanna feel like
talkin’ man." Because Piatnitsky's statements to detectives and the context of those statements
indicate that he did not unequivocally assert his right to remaln silent, the precise language used
by Piatnitsky during this muffled statement is not of significance. Moreover, we note that such a
muffied statement, absent crrcumstances indicating otherwise, is unlikely to constitute an
unequivocai Invocatron of the right to remain sulent snmpiy by virtue of its Iaok of clarity.
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the trial oourt’s 'conclusion that ‘j‘[t]he;context of the recorded statement clearly
indicates that [Piatnitsky] was wn'nng to speak with the detectives, just not on
tape.” Accordlng to the uncontrad roted testtmony of the detectives, Ptatmtsky
never stated pnor to the audro recorded intervrew that he dld not want to speak
with them rather, they testlﬂed Piatnrtsky indicated prior to that interview that he
wanted to give a statement “in his owh words” on audiotape. Then, apparently
changing his mtnd about the wisdom of discuesing his version of events on
audiotape, Piatnitsky stated, during the audio-recorded interview, that he would
“just write it down, man.” His etatement made immediately thereafter—"| don't
want to talkvright nvow, man’—is consistent with his previously asserted desire to
“just write tt down " Once the audlotape was turned off, as Platnlteky requested
Piatnitsky parttcmated fu!ly |n the takmg of the wntten statement tellrng the
detectrves precleely what to wnte down and making several ohanges to the
statement of his own acoord o ”
Ptatnltsky nevertheless contends that our deoisuon in State V. Gutterrez 50
Whn. App 583, 749 P 2d 213 (1988), requrres reversal of hIS convrctrone There,
the State ehcnted at trral testtmony regardmg the defendant’s assertton of hIS right
to remain snent followmg hls arrest Gutrerrez 50 Wn App at 588 Upon
dlscovermg narcotlcs m a storage unlt detectlves had asked the defendant to
comment the defendant replred “I would rather not talk about |t " Gutrerrez 50
Whn. App. at 588 The State |mpl|ed at tnat that the defendant’s mvocatlon of his
right to remaln srlent mdrcated that he wae aware of the narcotlcs Gutlerrez 50

Whn. App at 588 89 We hetd that the defendant’s statement was “an
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unequwocal assertion of his nght to remain sﬂent” and that testlmony concerning
that statement vroleted the defendant’s rtg ht agatnst self—rncnmrnatlon Gutierrez,
50 Wn. App. at 589. o |

PiatnitsKy asserts that his staterments to the detectives—either ‘I don't
want to talk right now, man” or “l don't really feel like talking, man"**—necessarily
constitute an 'unequ;i'vooall 'assegrtion':of his tight to remain silent based upon our
determination that Gutierrez's statement—" would rather not talk about it'—was
such an assertion. Piatnitsky fails to consider, however, that the circumstances
surrounding the statements made must be taken into account in order to
determine whether he expressed an unequivocal desire to cease communicating
with law enforcement offrcers In Gutrerrez the statement, glven its context
clearly mdicated that the defendant d|d not wish to convey mformation to polrce
See 50 Wn App at 588 Here in contrast Pratnitskys request to refram from |
giving a statement on audrotape was “accompanred by afflrmatrve

announcements of hrs wilhngness” to grve a written statement See Barrett 479

US. at 529 Here as m Barrett “[t]he fact that officials took the opportumty

provrded by [the accused] to obtain a[] confessron is qurte consrstent with the

Fifth Amendment Mrranda gtves the defendant a right to choose between

speech and srlence and [Platmtsky] chose to speak.” Barrett 479 U.8. at 529.

Moreover, the prOposrtlon that a purported invocatron of nghts Is to be

broadly construed is unavallmg here

 Piatnitsky contends that the-staterent transcribed as “Yes. | don't know
(unintelligible)” was actually 'l don't really feel like taiking, man.” Appellant's Br. at 8.
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Interpretation is only req‘urred‘where the defen'dant’s words,

understood as ordinary people would understand them, are ..

ambiguous. Here, however, [Piatnitsky] made clear hls intentions,

and they were honored.by police. To conclude that [Piatnitsky]

invoked his right [to remain silent in all respects] requires not a

broad interpretation of.an ambiguous statement, but a drsregard of

the ordrnary meaning of [his] statement.
Barrett, 479 U.S. at 529-30._ This explication supports the trial court’s conclusion
that Piatnitsky indicated that he “was willing to speak with 'thede'tectives, just not
on tape"—the ordinary meaning of Platnitsky’s statements to police indicate that
he wished to convey his version of the events, although not on audiotape. The
detectives honored that request—they turned off the audiotape and took a written
statement instead.’®

Furthermore that Platnltsky chose hot to speak on audrotape is of no
moment to the determrnatron of whether his wrltten statement was given
voluntarrly : “lt rs well establlshed that a suspect does not rnvoke his or her
right to remaln srlent merely by refusing to allow-the tape recording of an
mtervrew unless that refusal |s accompamed by other crrcumstances drsclosmg a
clear intent to speak prrvately and in confrdence to others ! E_e_opLe,vS_amalL,
15 Cal. 4th 795 829~30 938 P. 2d 2 (1997) (clting Peo le v, Johnso 6 Cal 4th 1,
25-26, 859 P 2d 673 (1993)) In amayg a, the court determined that the
accused s “no tape recordlng” remark WhICh followed an eXpllClt walver of rights

and was |mmedlately followed by rncrrmlnatrng admlssmns was "not inconsistent

with a wﬂlingness to dlscuss th‘ecase freely and completely." 15 Cal.4th at 830.

18 We need not—and, therefore, do, not—address whather an audio-recorded statement
would have been admissible had the detectrves decided not to honor Platnitsky's request to stop
the audro—recordlng Such are not the facts of this case.
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Other courts have agreed See e q Jones V. State of Arkansas, 344 Ark. 682

42 SW. 3d 536 (2001) (holdmg that a request that the detectlve turn off a tape
recorder does not constttute an unequrvocal mvocatlon of the right to remain
silent); State V. Graham 135 Anz 209 210-11, 660 P.2d 460 (1983)
(determlnmg that accused s statement “ a|nt gonna say it on that,” referring to a
tape recorder._;vves not.an invocation of the right to remain silent).*®

The uncontroverted testimony of the detectives and the audio-recorded
interview indicate that, although Piatnitsky desired not to give a statement on
audiotape, he was willing to give the detectives a written statement. Considering
the context of his statements, it is apparent that Piatnitsky did not unequivocally
invoke hIS nght to remarn snent Because Platnltsky explrcntly walved his nghts
and did not thereafter invoke those nghts the trial court properly decllned to
suppress Platn |tsky S mculpatory statements to detectives.

The Frfth Amendment protects the accused from compulsory self—
mcrrmmatlon Here Platnltsky wrllmgly provuded a wrltten statement to the
detectnves “[W]e know of no oonstltutronal objectrve that would be served by

suppressmn in thls case " Barrett 479 u.s. at 529,

'® piatnitsky does not contend that the distinction that he made between giving an audio-
recorded statement and a written statement “indicates an understanding of the consequences so
Incomplete” that his request to give a non-recorded statement should be deemed-an.invocation of
his right to refrain from giving a statement in any manner. See Barrett, 479 U.S, at 630.

However, we note that the. Supreme:Court has already rejected such a proposition, concluding
that "[t]he fact that some might find [an accused's] decision illogical is irrelevant, for we have
never ‘embraced the theory that a defendant's ignorance of the full consequences of his
decisions vitiates their voluntariness.” Barrett, 479 U.S. at 530 (footnote omitted) (quoting
Oregon v. Elstad 470 ) 8 298 316 105 8 Ct 1285, 84 L. Ed 2d 222 (1985)).
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\Y
Although our review: of the case law has been exhaustlve, we recogmze

that, ultrmately, out role n rewewrng the trial court’s rulmg is rather constrarned.
Holding that there is no ba3|s |n Washlngton Iaw “or a prlncrple of mdependent
review of- the record m a confessnon oase ! our Supreme Court has defined our
limited role in rewewmg such tnal court rullngs “[Tlhe rule to be applied in
confession cases is that findings of fact entered following a CrR 3.5 hearing will
be verities on appeal if unchallenged; and, if challenged, they are verities if
supported by substantial evidence in the record.” Broadaway, 133 Wn.2d at 131.
Where the trial court's findings of fact—both those unchallenged on appeal and
those supported by substantial evidence in the record—support its conclusions of

law, we uphold the trial court's oonclusmns Armenta, 134 Wn.2d at 9; accord

Broadaway 133 Wn 2d at 131 _rqg_al_ 147 Whn. App at 516 H_ugme__s_;_, 118_Wn.
App. at 722 | -

Platnltsky does not challenge the trlal court s flndlngs that he was advlsed
of hrs rights, conveyed to the rntervrewmg detectlves that he understood his
rights, and thereafter voluntarlly walved those rights. Thus, these unchallenged
fmdings are verttres on appeal Platnrtsky assrgns error to only one flndlng of
fact——that he "[a]t no tlme prlor to the conclumon of the mterwew . . state[d] that
he desrred to remam snlent " But substantlal ewdence in the record consrstmg of
both the deteotlves testlmony and the audlo~recorded mtervrew itself, eupports
this frndlng Collectlvely, these fmdmgs amply support the trial court’s conclusion
that Pratmtsky “was wulllng to speak wrth the detectlves, Just not on tape," and,
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thus, that Pnatmtsky < mcu patory wnttan statement was umaeamed and
'admissibie at fial. N
| Vi
F’iamitsky addltxonalty oontends; that his. nght ’co due pmcess was vmiated
because th@ “to convnci:” m'&truc:tscm can the charg@ of attsempted murdar in tha first
degree dtd nc:t includ@ prameadlmtiwn as an elemaht of that cnme He is

incorrect. Statav E?»esabe, i. Wn App 271 P.3d 387, 393 (2012) accord

State v, Reed, 150 Wn. App. 761, 208 P.3d 1274 (2000),
Affirmed.-
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State v, Piatnitsky, No. 66442-5-|

BECKEn, J. .(dissenting) — Detectives tried to get appellant Samuel Piatnitsky to
sign a waiver of rights so that they could take a statement from him about a killing.
Piatnitsky said, “| don't want to talk right now, man,” The majority accepts the trial
court's conclusion that Piatnitsky's statement, taken in context, indicated that he was
- willing to talk. In my view, Piatnitsky unequivocally invoked his right to remain silent.
The motion to suppress should have been granted. The error was not harmless. |
respectfully dissent.

Piatnitsky was advised of his Miranda' rights before any interrogation began.

Detectives questioned Piatnitsky for an hour off the record until he agreed to give a tape
recorded statement. When the recordlng began, Platnltsky was again advised of hlS

Miranda rlghts He sald “I m not ready to do this, man.” A detective reminded

Piatnitsky that he had prewouely sald he wanted to get h|s version on tape |n his own
words. Ptatmtsky responded “I just wnte |t down man . .. [ don't want to talk right now,
man.” - | :

When Platnltsky sald “I don’t want to talk right now, man, "he uneqdivocally
invoked his right to sulence Questlomng should have ceased Instead Detectwe Keller
continued, "Okay, but Iet’s go over the rlghts on tape and then you can write it down,

okay.” But the offlcers had no intention of letting Piatnitsky take pen in hand to write a

"Miranda v. Arizona, 384 U.S. 436, 86 . Ct. 1602, 16 L. Ed. 2d 694 (1966).
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statement.? They wanted_;t_o ask questions, get answers, and then write up a statement
for Platnitsky to sig n And that is exactly what happened. The detect__i_veé went over the
rights on tape, obtai,ned Platnitsky’s signature on a waiver of his constitutional rights,
and tried one more time to get hirn} to talk on tape. Piatn'itsky deo|ined. Detective Keller
paraphrased, “Okay, lt‘e too hard to' talk about; you'd rather write tt;" Then the
detectives turned_off thﬁeféddiotape, ‘questjo'ned Piatnitsky about the homicide, used his
answers to write up a statement, and obtained his signature on the statement. The fact
that the officers gave Piatnitskythe opnortunity to review the written statement and
make changes in it does not overcome the fact that they obtained the statement by
getting Piatnitsky to talk right atter he said he did not want to talk.

Piatnitsky challenges the ﬂndlng that “At no trme pnor to the conclusion of the
interview did the defendant state that he desired to remain stlent & The majorlty
defends thls fmdmg as supported by the context of the recorded statement The findlng
is supported only if rt: was reasonable for the otfrcers to decide that what Ptatnltsky really
meant to say was "l don t want to talk whlle the tape is runnrng ? The majonty does not
cite authonty for grvrng such an elaborate contextual mterpretatlon to words as plain as

Piatnitsky's. Cf Statev stta, 168 Wn App, 30 42,275 P 3d 1162 (2012) In State V.

Gutierrez, 50 Wn App 583 588 749 P 2d 213, revuew denled 110 Wn 2d 1032 (1988),

during a post-eranda interrogatlon the defendant said, “I would rather not talk about it.”

We referred to thrs as “a srmple etatement” asserting the right to remain sllent.

2 See the trial court’s conclusion (¢),.Clerk's Papers at 315 “The detectives’ explanation
that they do not normally allow suspects to write their own statement because they need it to be
legible i |s reasonable and a common practice of law enforcement.”

® Clerk's Papers at 313,

g
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Gutierrez, 50 Wn. App. at'_§86~89. The same is true of “| don't want to talk right now,
man.” ' | |
In contract Ia‘w, we interpret}what was written, not what was intended to be

written. Hearst Comme'ns, Inc., v. Seattle Times Co., 154 Whn.2d 493, 504, 115 P.3d

262 (2005). The standard in-criminal law should be no less. Heretofore, cases allowing
the use of context to Interpret a suspect's response to an attempt at interrogation have
been limited to _thoe_e:,'eituati'one where’th'e defendant uses equivocating words such as
“maybe,” “perhaps,” and “if.” See State v, Pierce, No. 40777~9~I|, 2012 WL 2913290, at
*6 (Wash. Ct. App. July 17, 2012), and cases cited therein. Piatnitsky did not use words
of that nature.

The majorlty ] e[aeﬂc use of context asa tool of lnterpretation goes far beyond

what was done in the cases the majorlty relles on. For example, in"Connecticut v.

Barrett, 479 U S 523 525 107 S Ct. 828 93 L. Ed 2d 920 (1987), the defendant
made It qurte clear that he was wrlllng to talk though he would not grve a wntten

statement unless hle attorney was present In U. S V. Goodwun 470 F.2d 893, 902 (6th

Cir. 1992), cert. degl_e_d 411 U S 969 (1973) the court held that the motlon to suppress

should have been granted noting that |t was “axicmatic thata walver of constltutional

rights is not Irghtly to be |mpI|ed ” ln People V. Arrova 988 P. 2d 1124 1134 (Colo.

1999), the court afﬂrmed a trral court’e rulmg that “ don’t wanna talk no more” was a

clear invocation of the rlght to remain salent In Bradlev V. Meachum 918 F.2d 338

342, 343 (1990), cert denred 501 U S 1221 (1991) as part of “an ongomg stream of
speech,” the defendant told detectives that he “was not gorng to say whether he was

involved in the cnme ” but the court drd not regard it as an mvocatlon of the nght to
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silence because “in the same breath g he d'enied any involvement Piatnitsky, by
contrast, drd not begln to drscuss hls mvolvement or lack thereof The offrcers
nevertheless msrsted that he cooperate wrth their desire to conduct an rnterrogatlon
The majority emphasrzes that Platnltsky drd cooperate once the audlotape was turned
off But his partlmpatron at that pornt after he sard “I don’t wanf to talk right now, man”
and recelved the "Okay, but response cannot be used as context to "cast
retrospective doubt" on the clarrty of hIS lnvocation of the right to remain srient Smith V.
Hlinois, 469 U.S. 91, 100, 105 8. Ct. 490, 83 L. Ed. 2d 488 (1984).

As the majority recognizes, there are no talismanic phrases a suspect must use
to invoke the right to remain silent. Majority, at 20. The majority then turns this principle
in favor of the State by holdmg |t fs lmproper to preclude admissron of a statement
“based soiely upcn the utterance of magrc words,"” Majorlty, at 22 If by magic words,”
the majorlty means plam Ianguage that a reasonable officer shouid recognize as an
invocation of the rrght to srlence, then that is the correct analyticai approach under
eranda “I don’t want to talk rrght now man” was plarn Ianguage that should have |
caused the detectives to stop questioning Piatnrtsky, regardiess of the fact that he

earlier seemed to be wrilrng to taik To toierate the trral court’s relnterpretatron of the

defendant's remark in thls case waters dcwn the protectlon of eranda to the point
where itis |Iiusory | .' | |

Piatnitsky had alleged self-defense and the jury was mstructed on Iesser-’ |
included offenses ln the statement produced by the mterrogatron Platnrtsky admitted
that he fired ohe or two shots at the vlctlm and that the victrm was “trying to scurry

away" at the time The wrrtten statement was read by a detectlve fcr the j Jury and
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emphasized during closing argument by the prosecutor. The illegally obtained
statement made It easier for the juryto reject Piatnitsky’s claim of self-deferise-and
‘gonclude he was guilty of murder. Given these circumstances, the-error was not

harmless. | would reverse and remand for-a new tial,
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