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A. IDENTITY OF PETITIONER.

Phillip Garcia, petitioner here and appellant below, asks this Court
to accept review of the Court of Appeals decision terminating review
designated in Part B of this petition. RAP 13.3(a)(1); RAP 13.4(b).

B. COURT OF APPEALS DECISION

Mr. Garcia seeks review of the Court of Appeals decision dated
May 29, 2012, and amended in part on reconsideration in a ruling dated
September 12, 2012, copies of which are attached as Appendix A and B,
respectively.

C. ISSUES PRESENTED FOR REVIEW

1. The right to present a defense includes the right to offer evidence
that explains what happened during the incident. The court prohibited
Garcia from eliciting what he said to the complaining witness based on a
misperception of the rules of hearsay. Was Garcia denied the right to
present a defense when he was not allowed to question the complaining
witness about what he said that constituted the alleged crime?

2. First degree kidnapping may be committed by alternative means
including the intent to use a person as a shield or hostage or the intent to
inflict extreme emotional distress. Case law from other states defines these

terms as requiring either: hiding behind a person as a physical shield;



seeking to exchange something of value for a hostage; or acting in a way
that would inflict torture-like distress. The Court of Appeals refused to
follow these other state court interpretations. Should this Court take
review to define the essential elements of first degree kidnapping?

3. Given the lack of evidence that Garcia met the legal definitions
of the alternative means of committing first degree kidnapping, should this
Court conclude that the State failed to prove the charged crime?

4. A prosecutor denies an accused person a fair trial by
misrepresenting the law when urging the jury to convict the defendant. The
prosecutor erroneously explained the essential elements of burglary, an
error conceded by the State on appeal. Did the State mislead the jury by
telling them that no crime needed to be intended inside a building to be
burglary?

5. The prosecution may impeach a defendant with a prior
conviction under ER 609(a) only if reliable evidence demonstrates the
prior crime was for dishonesty. Because a burglary may not be a crime of
dishonesty, the prosecution must show the conviction was reliably based
on the intent to commit such a crime. Here, the prosecution used old police
reports to show that another suspect accused Garcia of intending to aid in a

theft when he was convicted of burglary, but Garcia never admitted or pled



guilty to such an offense. Was it improper for the court to rule that a
burglary was a crime of dishonesty when the only evidence for such a
conclusion was a suspect’s unsworn and uncorroborated statement to the
police contained only in an old police report?

D. STATEMENT OF THE CASE.

One night while driving his car in Mt. Vernon, Philip Garcia
became concerned that three cars were following and threatening him. RP
279.! He heard two gunshots. RP 282. His car became stuck on railroad
tracks and he abandoned the car, fleeing on foot. RP 284, 286. As he ran,
he saw the cars looking for him and he made his way to a Valero gas
station near an I-5 exit ramp. RP 289. He was wet, nervous, and scared.
RP 289. The gas station was “very well lit” and Garcia thought it was
open. RP 27, 290. When he got there, the door was locked. RP 290. After
several minutes of banging on the door, Garcia picked up a cinderblock
from the ground and broke the glass door. RP 25, 291. He thought that if
the alarm went off, someone would come and help him. RP 291.

A surveillance videotape shows Garcia both inside and outside the
store. RP 23, 27. It shows that Garcia “just walked in [the store] and

turned back out.” RP 27. While briefly inside the store, he did not pick up

! The verbatim report of proceedings (“RP”) from the trial are consecutively
paginated.



any items, try to use any property, or go anywhere near the cash register.
RP 27. Garcia left when he realized he had outstanding warrants and he
did not necessarily want to encounter the police. RP 292-93.
Garcia knocked on a door of a nearby home and asked for help.
RP 45, 48-49, 293. The homeowner thought Garcia “seemed scared.” RP
49. She said she would call 911 but did not open the door to this stranger.
RP 47. Garcia again heard voices in the area and fled. RP 295, 297-98.
Garcia ran to a trailer park where many homes were situated close
together. RP 144-45, He saw lights and a television on in one home and
found a sliding glass door slightly ajar. RP 299. Garcia went inside.
Juliana Wilkins was sleeping on the sofa in the living room, with
the television on. RP 99, 117. Garcia tapped her leg to wake her up. RP
117. He asked her for a ride, explaining he needed help getting out of the
area. RP 122, 136, 138, 301. Wilkins said she could not give him a ride
but her husband would be back and perhaps he could do so. RP 301.
Garcia sat in a chair and smoked cigarettes with Wilkins. RP 101, 119-20.
Garcia asked to borrow Wilkins’ telephone and made a number of
calls trying to find someone to pick him up. RP 121. He was not able to
locate anyone who could give him a ride and became more and more

panicked. RP 106, 122, 132. He thought he heard voices outside and



feared that the people who had chased him were outside. RP 107, 136.
Because he thought it was possible someone else had entered Wilkins’s
home, he picked up a knife from the kitchen and put it in his pocket in
case anyone had come inside the house. RP 302, 306. Although Wilkins
only saw the knife briefly, it scared her. RP 170-72, 309.

Wilkins tried to remain calm. RP 100. She was afraid that Garcia’s
panic could turn dangerous if she became visibly upset. She spoke with
Garcia about her own family, hoping to calm him and because she thought
she would be less likely to be harmed if she personalized herself. RP 172.
Garcia thought Wilkins was friendly and understanding. RP 314, 321.

At one point, Garcia decided to leave without a ride. RP 106.
Wilkins walked Garcia to the door and gave him a scapular she was
wearing, a necklace with religious significance. RP 106. She told him the
scapular reminds us to lead a good life and do the right thing. RP 141.
Garcia felt afraid and he stayed in Wilkins’ home, trying again to
telephone someone who could give him a ride. RP 139, 142.

Garcia eventually reached his friend Pablo Andrade by telephone.
Andrade realized that he had missed three earlier calls from Garcia during
the night. RP 36. He agreed to pick up Garcia from Wilkins’ home. RP

37. Wilkins calmly explained how he could get to her house. Andrade



took Garcia home. RP 32. When Garcia left, Wilkins hugged him and said
Merry Christmas. RP 109. He tried to return the necklace she gave him but
she insisted he keep it. RP 109.

The State charged Garcia with second degree burglary relating to
the gas station, and first degree kidnapping and first degree burglary
relating to Wilkins. CP 6-7. The jury convicted him of burglary for the gas
station, found him not guilty of the other count of burglary, convicted him
of a lesser offense of trespass, and convicted him of first degree
kidnapping while armed with a deadly weapon. CP 5 6-62.

E. ARGUMENT.

1. Using hearsay rules to bar the defense from eliciting the
words used during the alleged offense when those words
would constitute a defense and undermines the State’s case
constitutes a violation of the right to present a defense

The court blocked Garcia from eliciting his own statements to

Wilkins during the alleged kidnapping, under the theory it would be “self-
serving hearsay.” Because the words Garcia used to the complainant were
the essence of whether he intended to restrain Wilkins and use her as a

hostage or shield or inflict extreme emotional distress, the court’s reliance

on incorrect notions of hearsay law violated Garcia’s right to present a

defense.



a. The right to present a defense guarantees the defense
the ability to elicit what the accused did and said that
purportedly constituted the charged crime.

A person accused of a crime has the right to present a defense, and
this right is denied when the judge prohibits the defendant from eliciting
relevant evidence about the incident. State v Jones, 168 Wn.2d 713, 721,
230 P.3d 576 (2010). Evidence relevant to a theory of defense may be
barred from admission only where it is of a character that undermines the

fairness of the trial. State v. Darden, 145 Wn.2d 612, 621, 41 P.3d 1189

(2002). The State bears the burden of showing that the evidence is “so
prejudicial as to disrupt the fact-finding process at trial.” Jones, 168
Wn.2d at 720 (quoting Darden, 145 Wn.2d at 622). When evidence is of
high probative value, “it appears [that] no state interest can be compelling
enough to preclude its introduction consistent with the Sixth Amendment
and Const. art. I, § 22.” Id.

The right to present a defense includes, “at a minimum . . . the right
to put before a jury evidence that might influence the determination of

guilt.” Pennsylvania v. Ritchie, 480 U.S. 39, 56, 107 S.Ct. 989, 94 L.Ed.2d

40 (1987); accord Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct. 1920,

18 L.Ed.2d 1019 (1967) (““The right to offer the testimony of witnesses . . .

is in plain terms the right to present a defense, the right to present the



defendant’s version of the facts . . . [The accused] has the right to present
his own witnesses to establish a defense. This right is a fundamental
element of due process of law.”).

Evidentiary rules cannot be used to exclude “crucial evidence

relevant to the central contention of a valid defense.” State v. Young, 48

Wn.App. 406, 413, 739 P.2d 1170 (1987). The Court of Appeals relied
solely on evidence rules without addressing Garcia’s right to present a
defense. Omitting any discussion of Garcia’s right to present a defense is
an inexplicable lapse in analysis and demonstrates the importance of
granting review.

Garcia was trying to elicit from the complainant that he did not
intend or attempt to use her as a hostage or shield, inflict extreme
emotional distress, or hold her against her will. In short, the specifics of
what he said to the complainant were the essence of the charges against
him. RP 124; Opening Brief at 22-23 (detailing sustained objections).
Denying him the ability to elicit that information from Wilkins on the
ground that it was self-serving — presumably meaning the evidence would

be exculpatory — is a paradigmatic denial of the right to present a defense.

? The premise of the State’s objection was “self-serving hearsay,” which was
erroneous as a matter of law. State v. Pavlik, 165 Wn.App. 645, 654,268 P.3d 986

(2011) (“We hold that there is no ‘self-serving hearsay’ bar that excludes an otherwise
admissible statement.”).




Not only was Garcia prohibited from questioning Wilkins about the
specifics of what he said to her, he was unable to effectively challenge the
reasonableness of her sense of fear and restraint when he could not elicit
what he said.

The ramifications of the court’s denial of Garcia’s cross-
examination are plain from the opinion affirming his convictions. It finds
sufficient evidence that Garcia intended to use Wilkins as a hostage or
shield, or intended to inflict extreme emotional distress, based on
Wilkins’s testimony and explains that the jury was free to discount or
disregard Garcia’s testimony. Slip op. at 12. It is precisely because
Wilkins’s testimony about what Garcia said would be far more persuasive
to the jury than his own testimony that the court’s unreasonable
restrictions of his cross-examination denied Garcia his right to elicit
relevant evidence and present his defense, resulting in palpable prejudice.

b. The Court of Appeals misapplied the res gestae doctrine,
contrary to Pugh.

After Garcia sought reconsideration, the Court of Appeals
modified a footnote that had misread the res gestae doctrine as discussed
in State v. Pugh, 167 Wn.2d 825, 225 P.3d 892 (2009). Order on
Reconsideration, n.1. But even after recognizing its initial error, the Court

of Appeals incorrectly treated Pugh as the definitive explanation of the res



gestae doctrine. Id. at 827. Yet Pugh was focused on the origins of the
excited utterance rule as part of the modern excited utterance rule and it
emphasized that these two doctrines are not identical today. Id. at 839.

The res gestae doctrine calls for admitting evidence to complete the
story of the offense by showing its immediate context of happenings near

in time and place. State v. Powell, 126 Wn.2d 244, 263, 893 P.2d 615

(1995); see State v. Lane, 125 Wn.2d 825, 831, 889 P.2d 929 (1995) (“res
gestae evidence completes the story of the crime on trial by proving its

immediate context of happenings near in time and place”); State v. Sublett,

156 Wn.App. 160, 196,231 P.3d 231, rev. granted on other grounds, 170

Wn.2d 1016 (2010) (“res gestae evidence is not evidence of unrelated
prior criminal activity but is itself a part of the crime charged”).

The Court of Appeals insisted that the res gestae doctrine requires
that defendant to show there is no possibility that the out-of-court
statement could have been premeditated. Order on Reconsideration at n.1.
Pugh does not set such as standard.

The pertinent scope of res gestae for Garcia’s case lies in the rule
of completeness, which directs a court to admit the context in which

statements are made. ER 106. ER 106 requires the court to admit other

10



parts of a statement that are necessary to prevent the jury from
misinterpreting the admitted statements.
The purpose of ER 106 is to protect against creating a “misleading

impression.” 5 Karl B. Tegland, Washington Practice: Evidence, § 106.1

at 115 (4th ed.1999). Under this rule, “a party against whom a fragmentary
statement is introduced may demand that any other part of the statement be
admitted as would be necessary to clarify or explain the portion already
received, and thus to avoid any misleading impression that would be

created by offering the statement outside its true context.” United States v.

Glover, 101 F.3d 1183, 1189 (7th Cir.1996) (construing similar rule in

federal court).

The Court of Appeals never addressed the rule of completeness
even though it was in Garcia’s briefs and argued on reconsideration. See
Opening Brief at 7; Reply Brief at 7-8; Motion to Reconsider at 7-8. Given
the critical importance of Garcia’s ability to show that he did not intend to
restrain, threaten, abduct, or cause emotional distress in the course of the
incident, the Court of Appeals gave inexplicably short shrift to the accused
person’s ability to defend himself by eliciting what he is alleged to have
done during the incident. This Court should accept review and clarify the

right to present a defense and the operation of the res gestae rule.

11



2. The elements of first degree kidnapping have never been
defined by any appellate court decision and their narrow

scope should be addressed.

To prove kidnapping in the first degree, the prosecution needed to
establish Garcia intentionally abducted Wilkins with the intent to serve an
additional specified purpose. RCW 9A.40.020(1). As explained in the “to
convict” instruction for first degree kidnapping, the State needed to prove
that Garcia intentionally abducted Wilkins with the intent:

(a) to hold the person as a shield or hostage;

(b) to facilitate the commission of Burglary in the Second

Degree or flight therefrom;

(¢) to inflict extreme mental distress on that person.

CP 48 (Instruction 18). No case law defines the shield/hostage prong or
the mental distress prong. None of the alternatives were proven beyond a

reasonable doubt.

a. There was no evidence Garcia intended to use Wilkins as a
shield or hostage.

No existing case law or statute defines the meaning of using a
person as a shield or hostage in the course of a kidnapping. Slip. Op. at 12.
As essential elements of a penal statute, they must be strictly construed
and narrowly interpreted. See Gilbert, 68 Wn.App. at 382-83.

Rather than look to how other states have construed identical

language, the Court of Appeals adopted a broad definition from the

12



dictionary. But in this context, the dictionary definition is inconsistent with
the interpretation given by other courts. Other states explain that to use

someone as a shield, it must be as a human shield, meaning putting the

victim in the line of fire. See e.g., State v. Canola, 374 A.2d 20, 26 (N.J.
1977) (shield means defendant thrust bystander into line of fire, thereby

forcing the person to occupy a place of danger); accord, State v. Stone, 594

P.2d 558 (Ariz. App. 1979) (shield in kidnapping includes taking officer’s
gun and hiding behind him so other officers will not interfere).

Using a person as a hostage in a kidnapping involves holding a
person as a pledge that a promise will be kept or terms met by another
party. State v. Lyles, 695 S.W.2d 945, 946 (Mo.App. 1985); see also State
v. Crump, 484 P.2d 329, 334 (N.M. 1971) (definition of “hostage” for
purpose of kidnapping does not include demands made directly on victim);

State v. Moore, 340 S.E.2d 401, 406 (N.C. 1986) (adopting definition

from Crump, that victim must be “held to coerce” a third party).

The Court of Appeals adopted a definition endorsed by no other
courts, that simply seeking shelter in Wilkins’ home showed he intended
to use her as a shield or hostage. But Garcia did not hide behind her or
move her elsewhere. She stayed on her sofa while he looked out the

windows and doors, sat in a chair, or paced. RP 101, 134, 137, 143. The

13



statute requires using a “person” as a shield, which does not mean using a
home as a protective barrier. RCW 9A.40.020(1). There was no evidence
that Garcia’s fear of people outside was more than a figment of his
imagination and no evidence he intended that Wilkins would personally
shield him from the men Garcia feared.

Garcia did not try to exchange Wilkins for something of value or
use Wilkins as a negotiating pawn. He did not ask anyone to give him
anything in return for Wilkins. The fact that Wilkins may not have felt free
to leave indicates she felt restrained, not that she was being held hostage as
contemplated to commit first degree kidnapping. The Court of Appeals
applied a novel and unacceptably broad definition to the essential elements
of first degree kidnapping.

b. The Court of Appeals misconstrues the definition of extreme
mental distress.

By elevating the degree of kidnapping based on the intent to inflict
extreme mental distress, the court must also determine that this intent
involves “extreme” distress requires an emotional impact, purposefully
committed, that is above and beyond the inherently upsetting nature of
being the victim of a crime. See State v. Dyson, 74 Wn.App. 237,247, 872
P.2d 115, rev. denied, 125 Wn.2d 1005 (1994) (legislature limits scope of

statute by requiring “extreme” impact and specific intent). It must also be

14



construed narrowly by giving effect to each term. RCW 9A.40.020(1).
Like using a person as a hostage, no cases construe its scope.

Wilkins tried to appear calm and to engage Garcia in conversation
despite her fear. RP 172, 176. From her calm demeanor, Garcia thought
she wanted to aid him, not that he was upsetting her. RP 3006, 313-14. She
seemed “friendly and understanding.” RP 321. When he left, she gave him
a necklace that she had been wearing, said “Merry Christmas,” and hugged
him. RP 109, 141. Wilkins said she thought Garcia was just as disturbed
and upset during the event as she was. CP 86-87.

There is no evidence that Garcia intended to make Wilkins
extremely upset or scared, and the statute clearly contemplates a specific
and strong intent to inflict extraordinary distress for the greater crime of
first degree kidnapping. The Court of Appeals conflated this element with
the element of restraint required for second degree kidnapping, thereby
diluting its legal meaning. The absence of any precedent on this issue
favors review.

c. Garcia was not convicted of burglary related to the

kidnapping and did not intend to abduct Wilkins to facilitate
a burglary.

The jury acquitted Garcia of the burglary allegation charged in

Instructions 14 and 15, both as a first or second degree burglary. CP 58,

15



59 (Verdict Forms C, D). This shows that the jury did not find Garcia
intended to steal property from Wilkins’s home or to commit another
crime therein, and thus, there was not substantial evidence Garcia
intentionally abducted Wilkins for the purpose of facilitating a burglary as
required for first degree kidnapping. This Court should accept review
because none of the alternative means of first degree kidnapping were
proven beyond a reasonable doubt.

3. By arguing that the jury should convict Garcia based on a
legal theory it now concedes was wrong, and based on
evidence of prior convictions the Court of Appeals agrees
should not have been introduced, the harmful effect of
these errors cannot be ignored.

The prosecution made several fundamental errors in Garcia’s case.

It sought a conviction made on a theory of burglary that was simply
wrong; and it insisted upon introducing evidence of Garcia’s prior
convictions based on unreliable allegations. These fundamental errors

require review by this Court to avoid their repetition in other cases and

because they denied Garcia a fair trial. State v. Reeder, 46 Wn.2d 888,

892, 285 P.2d 884 (1955); State v. Allen, 127 Wn.App. 125, 137, 116 P.3d

849 (2005); U.S. Const. amend. 14.

First, the prosecution urged the jury to convict Garcia of burglary

based on a theory that this Court -- and the prosecution on appeal —

16
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conceded was wrong. Slip op. at 6. It argued to the jury that Garcia could
be convicted of burglary without intending to commit a crime inside the
building, if he intended to commit a crime such as destruction of property
outside the building. This improper theory was central to the prosecution’s
argument urging the jury to convict Garcia. RP 400, 406, 436.°

This theory was not a minor part of the prosecution’s effort to
obtain a burglary conviction. The prosecution spent just as much time
pressing the “breaking the window outside the building” theory as it did
mentioning that Garcia may have intended to steal something from inside
the store even though he never actually tried to take anything, thereby
misleading the jury as to a critical theory on which it could convict Garcia.
RP 400-01, 406, 436-37; Reeder, 46 Wn.2d at 892; Allen, 127 Wn.App. at
136.

The Court of Appeals incorrectly recounted the frequency of the
legally incorrect theory of prosecution and wrongly surmised that the jury
would know burglary could not be based on a broken window. In fact, the
trial court had approved of this theory of burglary. RP 245. The jury

would presume that the prosecutor knows the law.

% The legal error in this argument is explained in Garcia’s Opening Brief, at 11-
15. Because the State conceded the error on appeal and the Court of Appeals agreed, this
legal argument in incorporated by reference from the Opening Brief.

17



Garcia’s failure to object during closing argument does not waive
the error because he had already argued to the trial court that the crime
committed outside the building could not constitute the necessary intent to
commit a crime therein and the court had rejected this argument. RP 245-
46. The purpose of the rule mandating objections is so that the court has
the opportunity to correct the error, but the court had already endorsed this
theory when Garcia had objected to the premise that burglary could be
based on the broken window. RP 243-45. Even though it seems obvious
that a burglary requires the intent to commit a crime “therein,” both the
prosecution and the court let the jury convict Garcia on this basis and
therefore, substantial public interest favors review. RAP 13.4.

Second, the prosecutor used specious, unreliable evidence to
convince the court it could impeach Garcia with prior burglary
convictions. This Court has never addressed the evidentiary requirements

of proving a burglary was a crime of dishonesty. In State v, Schroeder, 67

Wn.App. 110, 120, 834 P.2d 105 (1992), the court looked at trial
testimony of the prior conviction which showed the defendant intended to
steal property and was found in possession of goods stolen from the
burglarized home. 67 Wn.App. at 120. But Schroeder cautioned, “[w]e

intend our holding to be a narrow one,” and warned against “open-ended

18



examination of the entire record of past proceedings . . ..” Id. (quoting in

part, State v. Newton, 109 Wn.2d 69, 79-80, 743 P.2d 254 (1987)). The

trial court disregarded this limitation and admitted Garcia’s prior
convictions as crimes of dishonesty based solely on a police report that
claimed another suspect alleged Garcia intended to steal property, thus
showing that a cohort suspected Garcia committed a crime of dishonesty.

The Court of Appeals agreed the prior convictions were
inadmissible but, even though Garcia’s credibility was central to the case,
it deemed the error harmless. Given the importance of credibility and the
lack of clear case law dictating the evidentiary requirements for proving a
prior conviction is admissible as a crime of dishonesty, this Court should
accept review.

F. CONCLUSION.

Based on the foregoing, Petitioner Phillip Garcia respectfully
requests that review be granted pursuant to RAP 13.4(b).
DATED this 11th day of October 2012.

Respectfully submitted,

WWU« C %/&w

NANCY P. COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner
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UNPUBLISHED OPINION
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APPELWICK, J. — Garcia appeals from his conviction for second degree burglary,
first degree kidnapping with a deadly weapon enhancement, and first degree criminal
trespass. He argues there was insufficient e\)idence to support his burglary and his
kidnapping convictions, that the prosecutor misstated the legal requ'irements of a
' bufglary conviction, that his prior convictions were improperly admitted, and that his
_conviction on the lesser included offense of criminal trespass violated double jeopardy.
He contends the trial court gave an improper unanimity instruction in the deadly weapon
special verdict form. We vacate the deadly weapdn enhancement and remand for

resentencing. Any-other error was harmless, and we otherwise affirm.
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FACTS

In the early morning of December 24, 2009, P’Hill'ip Garcia was driving and
became concerned that he was being followed. He pulled his car oﬁto some railroad
tracks where it got stuck. He abandoned it and made his way on fobt to a neatby gas
station. Garcia testified he had fallen into a ditch while fleeing, and was wet, nérvo‘us,
and scared. |

The gas station convenience store was closed, and its doors were locked. After
banging on the door numerous times, he picked up a cinder block and used it to shatter
the glass door. A sUrveillance video capfured his actions there. After breaking the
door, he walked inside. Then, upon hearing the élarm, he turned and fled. He testified
he had outstanding warrants and realized he did not want to.encounter police.

Garcia next went to a nearby home, where he knocked on the door. When the
homeowner came to the entrance, Garcia ésked for help. The homeowner called 911,
but did not open the door. Rather than wait, Garcia left and ran to a nearby trailer park.

At the trailer park, he came upon a residence with a television set on. He stated ,
he fouhd the sliding glass door slightly éjar. Garcia went-insid'e. Juliana Wilkins was
asleep on the couch in the living room, ih front-of the television. Garcia approached her
and touched her leg, waking her at 3:55 a.m. She testified she did not know him and
was terrified. She also stated that Garcia seemed jumpy and agitated, acting
unpredictably.

Garcia told Wilkins he needed a ride out of the area. She said she could not give
him one, but that her husband would be back eventually and perhaps he could do it.

Garcia got Up and down from a chair in the living room repeatedly to look out the

2
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windows and doors. He also picked up a knife from Wilkins’ kitchen, which hé had in
the side pocket of his jeans. He took it out of his pocket and displayed it to Wilkins at
one point. She testified that at that point she felt terrified and was afraid she would be
killed.

Wilkins tried to remain calm throughout, so as to help keep Garcia calm. She
offered him w.avte'r and cigarettes. Garcia us.‘ed Wilkins' cell phone and land line to place
phone calls, in an attérhpt to get a ride out of the area. Wilkins told him to call the
police, but he did not. At one point, when Wilkins thought Garcia was leaving, she got
up and gave him a scapular—a ne'cklace with religious significance. Garcia remained in
Wilkins' home for approximately two hours.

Garcia was eventually able tb reach his friend Pablo Andrade on the phone.
Andrade agreed to pick Garcia up from Wilkins’ home. At one point, Wilkins gave him
directions to her house. When Andrade arrived and Garcia began to leave, he offered
to give Wilkins back her necklace. She told him to keep it. Wilkins said, “Merry
Christmas” and gave Garcia a hug. She then called her sistef, her hushand, and the
police. | | |

The State charged Garcia with seéond degree burgléry relatéd to the events at
the gas station, and first degree kidnapping and first degree burglary related to the
events at Wilking’s house. Garcia was convicted by a jury of the second degree
burglary at the gas station and of first degree kidnapping with a deadly weapon
enhancement. The jury found him not guilty of the count of burglary arising, from his

actions at Wilkins's residence, but found him guilty of the lesser offense of first degree
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criminal trespass. Garcia received a 173 month standard range sentence, including a
24 months enhancement for the deadly weapon.
DISCUSSION.

1. Sufficiency of the Evidence: Burglary

Garcia argues there was insufficient evidénoe to support the second degree
burglary conviction that arose from his actions at the gas station. In order to prove
second degree burglary, the State was required to show that Garcia unlawfully entered
or unlawfully remained in the gas station store and that he intendéd to commit a crime
against a person or property in the building. Fofmer RCW 9A.V52.03O(1) (1989),
amended by LAWS oF 2011, ch. 336, § 370 (effective July 22, 2011). The intent required
for burglary is intent to commit any crime inside the burglarized premises.v State v.
Bergeron, 105 Whn.2d 1,4, 711 P.2d 1000 (1985). |

When reviewing a party’s challenge to the sufficiency of the evidence, We view
the evidence in the light most favorable to the State, and ask whether any rational trier

of -fact could have found the essential elements of the crime beyond a reasonable

doubt. State v.. Engel, 166 Wn.2d 572, 576, 210 P.3d 1007 (2009).

- Garcia 'does not dispute that he unla‘wfully‘entered the building. He is on
videotape using a cinder block to break the glass in the front door of the convenience
store, walking in, and then fleeing. He argués that he had no intention to commit a
crime While ihside‘, but intended only to draw attention to himself, out of fear of his
pursuers. He emphasizes that he entéréd‘, did not take anyfhing, and walked béck out,
suggesting that if he hé‘d the intent to commit a theft, he would have done so upon

gaining entry. But, his testimony was that after he entered the store and tripped the
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a_udible alarm, he banicked and ran. ‘Under these facts, vie'wed‘ in the light most
favorable to the Sfcate, the jury could have inferred that Garcia entered the store with the
intent to commit a theft énd was simply dissuaded from doing so by the alarm:. S_ta_te_v_.
Grayébn is on point. 48 Wn. App. 667, 739 P.2d 1206 (1987). There, a defénd'ant
similarly raised an_inéufﬁcie‘ncy of the evidence argument, based on th.e fact that after
his forceful break-in and UpOn being confronted by the homeowner, he fled without
committing any additional crime inside. |d. at 668-69. The_ court affirmed Grayson’s

conviction, stating:

There was sufficient evidence for the jury to rationally infer Mr.

Grayson entered the house with the intent to commit a theft therein, given

he: (1) knocked on Mr. Beanblossom’s door on the morning of the crime,

(2) was aware the house was occupied by a person he did not know, (3)

forced open the kitchen door, and (4) fled immediately upon being

~ discovered.

Id. at 671. In Garcia's case, just as in Grayson, intent to commit a crime may be
inferred from all the facts and circumstances surrounding the break-in. Despite Garcia’s
assertion to the contrary, the jury could rationally infer that he intended to commit a
crime once inside, but chose not to act on that intent once he heard the alarm and
became afraid of being discovered. We hold that substantial evidence supports the

conviction.

II. Prosecutor's Misstatement of the Legal Elements of Burglary

In a related argument, Garcia contends the prosecutor committed prejudicial -
error by mis'representing the law, in stating to the jury that the intention element of
second degréé burglary could be satisfied by the act of throwing the brick through the

glass door,
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The prosecutor’s allegedly erroneous statements were:

He intended to commit a crime as he went in there, which is [an]other way
of committing Second Degree Burglary, is by actually doing the malicious
mischief, throwing the brick through the window. . . .

The conclusion you draw from that is he committed that Burglary
Second by either having the intent to steal something when he went in,
when that alarm went off, or he inténded to commit a crime by throwing
the brick through the window. .

The State concedes it was error to sugges’c b‘urglary could be completed by intending “to
commit a crime by throwing the brick through the window.” Burglary required some
additional intent to commit a crime within the building. But, the State argues that the
prosecutor's error was brief and that it was harmless beyond a reasonable doubt.
Those stateﬁnents were a part of the Sfate’s broader cehtral theory that Garcia intended
to commit a theft while inside the store. The prosecutor frequently emphasized that
Garcia broke in to steal something: “He didn't break in there to be safe. He broke in
there to steal something, and that audible alarm spooked him, and he left. He in‘tehded
to commit a crime when he went in there.” |

The defendant bears the burden of establishing the impropriety of the

prosecutor's comments as well as their prejudicial effect. State v. Russell, 125 Wn.2d .

24, 85, 882 P.2d 747 (1994). “Prejudice is established only if there is a substantial

likelihood the instances of misconduct affected the jury's verdict.” State v. Pirtle, 127

Whn.2d 628, 672, 904 P.2d 245 (1995). Failure to raise an objectibn at trial constitutes a
waiver of the claimed error unless the remark is so flagrant and ill-intentioned that it

resulted in prejudice that could not have been remedied by a curative instruction to the
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jury. State v. Stenson, 132 Wn.2d 668, 719, 940 P.2d 1239 (1997). We review the

comments “in the context of the total argument, the issues. in thé case, the evidence

addressed in the argument, and the instructions given.” State v. Graham, 59 Wn. App.
| 418,428, 798 P.2d 314 (1990). | |
Here, Garcié did not raise an objection to the prosecutor's comments at trial.
While the comments were a misstate’m‘ent' of the law, they were insubstantial against
the backdrop of the,prose.cutor"s general theory that Garciaz intended to commit theft
while inside the store. The jury received instructions that correctly stated the elements
of second degree burgléry, and it was also instructed by the court fo “disregard any
r'emark', stafement, or argument that is not supported by the evidence or the law in my
instructions.” And, there is no evio_lence that the jury relied on an incorrect
understanding of the law, where the comments were not supported by the jury
instructions. The prosecutor's statement of the law was erroneous, but there is nd |
evidence to suggest that the error was flagrant or ill-intentiohed. We hold that the
misstatement did not result in prejudice to Garcia’s case, and was thus harmless error,

lIl. Exclusion of Wilkins’ Testimony as Hearsay

- Garcia argues the trial court erroneously impaired his abiiity to challenge the
State’s kidnapping charge by ruling that“ he -could not ask Wilkins about statelﬁents he
had made to hér while inside her house. He argues on appeal that there is an
applicable hearsay exception that makes his statements, as recounted by Wilkins,
admissible.

ER 801(c) defines hearsay as “a statement, other than one made by the

declarant while testifying at the trial or hearing, offered in evidence to prove the truth of
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the matter asserted.” Hearsay is generally inadmissible, unless there is an applicable
exception. ER 802. Statements not offered to prove the truth of the matter aséerted,

but rather as a-basis for inferring something else, are not hearsay. State v. Collins, 76

Wn. App. 496, 499, 886 P.2d 243 (1995).
This court reviews a trial court’_'s} decision to admit or exclude evidence at trial

under an abuse of discretion standard. State v. Thomas, 150 Wn.2d 821, 856, 83 P.3d

970 (2004), abrOdated on other grounds by Crawford v. Washington, 541 US 36, 124

- S. Ct. 1354, 158 L. Ed. 2d 177 (2004). Abuse of discretion will be found only on a clear
showing that the trial court's exercise of discretion was manifestly 'unreas‘onable, or

exercised on untenable grounds, or made for untenable reasons. State ex rel. Carroll v.

Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).

Here, concerned that Garcia would be allowed to establish his claims about the
event without taking the stand to testify himself, the State fﬂed a motion in limine to
exc|udé Wilkins’s testimony about statements he had made to Vher. The trial court made
a provisional ruling that Wilkins's testimony about those st.atementsvwoulvd constitute
hearsay, but did nc_jt make a complete rUIing, stating it would deal with such testimony
objection by objection. During Garcia's cross-examination of Wilkins, the trial court
sustained some of the State’s objections, but not all of them. For example, as Garcia’s
counsel was asking Wilkins about Wheh Garcia awoke her, he asked, “[D]id he say
anythiné to you?” T'_hé State objected and the trial couf_t sustained the objection. The
trial courtvsustéin"ed several other objections raised by the State, including: to a question
about whethér Garcia had asked her if he could use her bathroom; to Wilkins’s

testimony that Garcia “said he was going to go check the door by the pantry”; and to
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questions about whether Garcia said he was gbing to use the knife on Wilkins or hold
her for ransom. The trial court also found that the content of a phone call Garcia made
to Wilkins an hour after leaving her house was inadmissible.

On the other hand, Wilkins was allowed to teétify that Garcia asked for help, and
that he told her he was afraid someone was outside trying to Kill him. The State
originally objécted to this, but withdrew the objection. Over the State’s objection, the
trial court also admitted Wilkins’ testimony that Garcia had asked her for a ride from the
étért. And,. éércia wéé abié fo elibif testlmony from W|lk|ns tha..f sﬁé Wés lafréild to go
outside after he had left, not because she was.afraid he was still there but because she
was afraid that others were outside. The trial court recognized that some of thi.s
evidence was not hearsay.

When the mattef of the State’s sustained hearsay objections came up the
following day, the trial court explained its reasoning, suggesting it believed Garcia was

attempting to elicit those statements to prove the truth of the matter asserted:

| told you at sidebar that you could ask general questlons like were
any threats made .

I did not want specific words stated. The prosecution didn't want
specific words stated by him coming in through her testimony because
those are hearsay, and in many cases, self-serving hearsay [at] that,
although, perhaps offered for a different reason, for example, his state of
mind, the case law that | read said that if - - the only real basis for offering
those is to prove that they're true, then it's really not coming in for state of
mind but for actually advocating a position that he was taking.

For example, that someone was chasing him. . . . When theyre
really only being offered to prove the truth of the matter asserted therein,

they're not really bemg offered from a logical sense to show his state of
mind.
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So any statements offered by another witness to say what
someone else said are hearsay, and they're simply not allowed under our
Court Rules, except for very narrow exceptions. But certain hearsay

statements did come in. That didn't open the door to all hearsay
statements. '

Garcia now argues ER 803(a)(3) permits the admission of his hearsay
statements.  Under that rule, hearsay is admissible if it is “[a] statement of the
~declarant’s then existing state of mind, emotion, sensation, or physical condition (such
as intent, plan, motive, design, mental feeling, pain, and bodily health).” ER 803(a)(3).
| He su'ggeéts his stétements }to W‘llkins should be édmissible,mbecéusé they shbwéd his
feelings and beliefs. But, he never raised this argument below, either when discussing
the State’s motion i.n limine or at the moment the trial éourt sustained the State’s
objectioné. His failure to contest the trial court's exclu.sion of hearsay evidence
constitutes a waiver of this argument on appeal. See Thomas, 150 Wn.2d at 859.
Further, Garcia has not rﬁade a record about what Wilkins would have testified to,
absent the sustained objections. Where no such record exists, an appellate court
cannot evaluate whether those statements would have had any impact on the case.
“The general rule is also that. in order to obtain appellate review of a trial court action

excluding evidence, there must be an offer of proof made.” State v. Vargas, 25 Wn.

App. 809, 816-17, 610 P.2d 1 (1980). Here, the trial court did allow certain heérsay
statements to come in. And, Garcia ended up taking the stand himself, where he was
able to testify about the statements he made to Wilkins during that period. We hold that

the trial court did not abuse its discretion in sustaining the State’s hearsay objec’cions.1 :

! Gafcia also suggests his statements should have been admissible under the
res gestae theory of admissibility for statements contemporaneous to a charged
offense. He relies on State v. Pugh, 167 Wn.2d 825, 225 P.3d 892 (2009). But, “[res

10
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V. Sufficiency of the Evidence: Kidnapping -

Garcia next argues there was insufficient evidence to support his conviction for
~ kidnapping in thé first degreé. As addressed ébove, when reviewing a party’s c_hallenge_
to the sufficiency of the evid.ence, we view fhe evidence in the light mbst favorable to
the State, and ask whether any rational trier of fact could have found the essential -
elementé of the crime beyond a reasonable doubt. Engel, 166 Wn.2d at 576. |

The j Jury instruction prov1ded in per’unent part

To convict the defendant of the crime of Kldnapplng in the First

Degree, each of the following three elements of the crime must be proved
beyond a reasonable doubt:

(1) That on or about December 24, 2009, the defendant” mtentlonally
abducted Juliana Wilkins,

(2) That the defendant abducted that person with intent
(a) to hold the person as a shield or hostage, .or

(b) to facilitate the commission of Burglaty in the Second Degree or
flight thereafter, or

(0) to inflict extreme mental dlstress on that person.
(3) That any of these acts occurred in the State of Washington.

See RCW 9A.40.020. Garcia does not dispute the first element, that he intentionally
abducted Wilkins. But, he argu.e's_the State failed to prove the three alternative means
under the second element. Because the State did not specify which of these means it
was relying on in its theory of the case, and because the jury’s verdict was similarly
silent, the State’s evidence must be sufficient to support each alternative. See State v.

Smith, 159 Wn.2d 778, 783, 154 P.3d 873 (2007). In reviewing alternative means

gestae statements ‘raise a reasonable presumption that they are the spontaneous
utterances of thoughts created by or springing out of the transaction itself, and so soon
thereafter as to exclude the presumption that they are the result of premeditation or
design.” 1d. at 837-38 (quoting, Heg v. Mullen, 115 Wash. 252, 256, 197 P. 516
(1921)). Garcia never argued, at either trial or here on appeal, that his statements
should have been admitted as excited utterances, nor are they likely to qualify for that
category.

11
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cases, the court must determine whether a rational trier of fact could have found each

means of committing the crime prbved beyond a reasonablé doubt. State v, Kitchen,

110 Wn.2d 403, 410-11, 756 P.2d 105 (1988).

~ A. Hold the Person as a Shield or Hostage

The language in the jufy instruction, ‘to hold the person as a shield or hostage,”
derives from the first degree kidnapping statute, RCW 9A.40.020. The statute proVides
no further definition of shield of hostage. Neit_her party found Washington cases
interpretingAthés,e' terms, though both cite to cases from other states éuggesting the

statutory requirement is satisfied where a defendant puts a bystander into a place of

danger or a line of fire. State v. Canola, 73 N.J. 206, 374 A.2d 20, 26 (1977); State v.

Stone, 122 Ariz. App. 304, 594 P.2d 558 (1979); Bassie v. State, 726 N.E.2d 242, 243-

44 (Ind. 2000); State v. Hankerson, 34 Kan. App. 2d 629, 635, 122 P.3d 408, 413

(2005). ‘Absent our own case authority, we look to the plain meaning of the words to

interpret the statute.

To determine the plain meaning of an undefined term in the statute, we may look

to the dictionary. In re Det. of Danforth, 173 Wn.2d 59, 67, 264 P.3d 783 (2011).
Webster's Third New Inteérnational Dictionary of the English Language 2094 (2002)
defines shield, in part, as “2 . a structure, device, or part that serves as a protective
cover or barrier.” (Boldface omitted.) And, it defines “hostage” as “a obs : the state of a
person given or kept as a pledge pending the fulfilment of an agreement, demand, or
treaty . . . b :"a person in such a state . . . [orl c: a plédge, security, or guarantee

usu[all‘y] of good faith or intentions.” 1d. at 1094 (boldface omitted).

12
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The State emphasizes that Garcia did not heed to actually use Wilkins in this
mahner, but only needed to harbor intent to do so. Here, Garcia believed he was being

| pursued by aésailants and feared apprehension by police. He armed hirﬁsélf with é
knife, and displayed it to Wilkins. And,'he acted agifafed throughout. His testimony
about fléeing the gaé station when the élarm went off also reflects his desire to avoid
arrest and supports an inference that he would not want to release Wilkins.for fear that
she could then notify police. His abduction‘ of Wilkins thus shielded him from
Aapprehe.nsion. Drawing all ihferenceé in favor of the State, it was reasonable for a trier
~ of fact to conclude Garcia had the in‘tent to use Wilkins as a shield or hostage when he
detained her. He could reasonably be said to have put Wilkins into a place of danger,
as part of his own attempt to evade pursuers and protect. himself from capture. The
evidence refuting such alleged intent came from Garcia’s testimony, but the jury was
free té weigh his testimony as it saw fit, or to disregard aspects of it if it found it not to be

credible. See Faust v. Albertson, 167 Wn.2d 531, 538, 222 P.3d 1208 (2009).

B. Facilitate the Burglary or Flight Thereafter

The jury found Garcia guilty of the first count of burglary for his actions ét the gas
station. The evidence was that Garcia fled from the convenienoé store after hearing the
alarm, and that his stated pUrpose in entering Wilkins’s residence was at least in part to
get a ride away from.the érea. Garcia also admitted to taking off his clothes so that he
~ would be harder to find. This evidence supports a. finding that Garcia detained Wilkins

to facilitate his flight after the burglary at the gas station.?

? Garcia argues the jury instructions were not clear because there were two -
distinct counts of burglary charged, and it was unspecified which burglary he was
facilitating or fleeing from based on the instruction. That argument is further addressed

13
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C. Inflict Extreme Mental Distress

Wilkins described being terrified by Garcia’s presence and his actions in her -
house that hight. She was awoken suddenly by him in the m'iddle of the night, with him
standing over her aé she slept on the couch. He diSp!éyed‘ a knife. And, Wilkins .
testified that Garcia was extremely agitated throughout. She was afraid she might be
killed. .Undér these facts, Wilki.hs suffe'red extreme mental distress from Garcia’s
actions. Garcia cor'réctly asserts that this element swings not on whefher he adually
inflicted such mevntal distress, but on whether he infended to do so. And, in his own
teétimony, he asserts he had nb intention of hurting her or scaring her, but was only
interested iﬁ getting away. But, the jury was entitled to. infer his intent from the evidénce
presented. Reviewing the evidence in the light most favorable to the State, a rational
fact finder could reasonably have concluded from his conduct that Garcia intended to
inflict mental distress upon Wilkins upon abducting'her.

Thus the State provided sufficient evidence to support each of the three

alternative means.

V. Admission of Garcia's Prior Conviction as a Crime of Dishonesty

Garcia‘ argues the trial court erred by admitting his p(ior convictions of second
degree burglary and conspiracy to commit burglary. They are only admissible if they
afe crimes of dishonesty—in other words, if Garcia intended to commit theft as a part of
those burglary con_\/ictions. ER 609(a)(2). The State sought to prove thjs intent to

commit theft by bringing police reports from the prior cases. According to one report, a

below, and is unpersuasive; the jury found Garcia guilty of the first burglary arising'fr‘om
his actions at the gas station, and not guilty of the second burglary count, arising from
his actions at Wilkins' house.

14
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juvenile codefendant told police about his own intent to steal belongings from houses,.
and stated that he, Garcia, and é third person were working together as a team.

Garcia pleaded guilty to the earlier counts of burglary and consplracy to commit
burglary in those prior convnotnons However, it is und|sputed that the information, the :
probable cause statement, the Judgment and sentence, and the statement on plea Qf
guilty all contained no admission and no finding that Garcia intended to commit theft.

The trial court reasoned that State v. Schroeder justified consideration of the police

report. 67 Wn. App. 110, 834 P.2d 105 (v1992).' Indeed, Schroeder stands for the
proposition that ’trial courts may look beyond the elements of burglary and go into the
record and the underlying facts, for the sole purpose of identifying the underlying crime
the burglar intended to commit. Id. at 118. Thus, the trial court relied on the police
reports. It recogniied that.it was “reaching” a little bit in its application of Schroeder,

and sympathized with Gafcia’s objection, stating:

[Tlhe court is going far outside the actual documents contained in the prior
conviction court file, but I'm looking at associated police reports that match
up with the documents in the Court file. And based on those documents,
the actual police reports, there is a basis to find that the intent, at least as
stated by a co-conspirator, was to enter the residence-a_nd steal. That
intent by the co-conspirator is attributed to Mr. Garcia’s intent .

And with that examination beyond the elements, the Court is finding

that these burglaries were, in fact, crimes of dishonesty. So | want to
make it very clear how far I'm reaching in case you need to preserve that.

But, the trial court’s ability to look at the record and underlying facts does not authorize

reliance on information that is inadmissible in evidence.
Hér’e,‘the statement by Garcia’s coconspirator to police was an out of court

statement made by a third party and offered for the truth of the matter asserted. It was

15



No. 66836-1-1/16

clearly hearsay. ER 801(c). It was not admissible to establish Garcia’s intent. Garcia

also points to the inherent unreliability of this allegation, because it comes from a fellow

participant in the prior crime. See Lilly v. Virginia, 527 U.S. 118, 133-34, 119 S. Ct.
1887, 144 L. Ed. 2d 117 (1999) (‘[Alccomplices’ confessions that inculpate a criminal
defendant are not within a firmly rooted .exception to the hearsay rule.”) Schroeder |
“allows a trial court to look to the record and underlying facts with a burglary_oonviétion,
but it does n.ot allow a court to rely on inadmissiblé hearsay evidence. |

The trial court’s. error in admitting thése prior convictions is nonetheless
harmless. An evidentiary error that does not result in prejudice to the defendant is not

grounds for reversal. State v. Howard, 127 Wn. App. 862, 871, 113 P.3d 511 (2005).

Because the error here resulted from violation of an evidentiary rule, not a constitutional
mandate, we do not abply the more stringent “harmless error beyond a reasonable
doubt” standard.® |d. Instead, we apply “the rule that error is not prejudicial unless,
within reasonable probabilities, the outcome of the trial would have been materially

affected had the error not occurred.” Id. (inter'nal quotation marks omitted) (quoting

State v, Bourgeois, 133 Wn.2d 389, 403, 945 P.2d 1120 (1997)5.

While the trial court admitted the prior convictions, it sanitized them, limiting the
State’s ability to impeach Garcia about those convictions and excluding all details about
the actﬁal charges or underlying crimes. The State was only éllowed to reference the
fact that Garcia'had tWO prior felonies involving dishoh‘esty. When Garcia was on the
stand duriﬁg'direo’c examination, his counsel asked him, “Mr. Garcia, don’t you have two

~ prior felony convictions for dishonesty?” Garcia responded, “Yes, 1 do.” This exchange

® Garcia does not raise a Constitutional argument on appeal.
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made no mention of the fact that the prior cfimes were related.to bu.rglary-'-the same
crime that was charged in this case. |
As Gargia afgues‘ on appeal, the risk that arose from the trial court's erroneous
admission of the priof convictions was that his credibility would be damaged in the eyes
of the jury. Indeed, during closing argument, the State- suggested the jury should
consider those two prior “felonies of dishonesty” in weighing credibility. But, the jury’s
-verdict reflects that it was not persuaded Garcia lacked all credibility. |
This is evidenced most strongly by the jufy’s acquittal of Garcia on thé second
“burglary charge. Garcia was oharged-with two separate counts of burglary: one arising
from his actions at the gas station and one from his actions at Wilkins’ home. For both
counts, the State was required to show that Garcia unlawfully entered the building in
qgest‘ion and that he intended to commit a subsequent crime against a person or
property therein. In both counts, it is undisputed that Garcia unlawfully entered the
- premises. The evidence of his actions at the gas station plainly reflects that Garcia did
not commit theft or any additional crime while inside, from which his intent might be
inferred. By contrast, the undisputed evidence from his 'aoti.ons at Wilkins' house is that
he did in fact commit theft as argued by the State, Stealing a fresh shirt and Wilking' cell
phone when he left her house. Nevertheless, the jury found him to be guilty of burglary
at the gas station, and found him not guilty of burglary at Wilkins’ house. For both
counts, Garcia’s defense hinged on the credibility of his own testimony—he asserted
that he did not Ainté'nd to commit theft at either iooation. His testimony thus formed t‘he'
sole basis for fhe jury's acquittal on the sécond burglary count. Where the break-in and

the actual theft at Wilkins' house were undisputed, the only way for the jury to find him
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not guilty of burglary was for the jury to believe his own assertion, about his lack of
intent to commit theft. The acquittal reflects the jury’s reliance on Garcia’s testimony as
credible.

Garcia cannot demonstrate that the references at trial to his prior convictions
negatively impacted the jury’s evaluation of his Acredibility such that the outcome of the
trial would have been different without those references. We hold that aﬁy error did not
r_natérially affect the outcome of the trial, and thus wés harfnlesé'.

VI. Special _Verdict

Garcia ér’gues in the alternative that even if hisv conviction is affirmed, the deadly
weapon enhancement should be vacated, because the special verdict form contained

an erroneous unanimity instruction under State v. Bashaw, 169 Wn.2d 133, 234 P.3d

195 (2010). While unanimity is required to find the presence of a special finding, it is
not required to find the a‘bsence'of such a special finding. Id. at 147. In State v. Ryan,

a panel of this court appliedBashaw, and found that a special verdict instruction that

was essentially identical to the one given in Garcia's case was erroneous. 160 Wn.

App. 944, 947, 252 P.3d 895, review granted, 172 Wn.2d 1004, 258 P.3d 676 (2011). |

In both Garcia's case and in Ryan, thét instruction read, in relevant part;

“Because this is a criminal case, all twelve of you must agree in
order to answer the special verdict forms. In order to answer the special
verdict forms ‘yes,’ you must unanimously be satisfied beyond a
reasonable doubt that ‘yes’ is the correct answer. If you unanimously
have a reasonable doubt as to this question, you must answer ‘no.”

Ryan, 160 Wn. App. at 947. -The State concedes that this instruction was erroneous,
but argues that the error was waived by Garcia's failure to raise an objection to'i_t at trial.

Whether such an error may bé raised for the first time on appeal is an issue that is
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pending before the Washington Supreme Court and one that has yielded different
results at the Court of Appeals level. We adhere to the holding of Ryan, that such an
instructional error is one of constitutional magnitude, which Garcia is e-ntitl'ed to raise for

the first time on appeal. 160 Wn. App. at 948-49. But see State'v. Nunez, 160 Wh.

App. 150, 163, 248 P.3d 103, review granted, 172 Wn.2d 1004, 258 P.3d 676 (2011):.

State v. Morgan, 163 Wn. App. 341, 344, 261 P.3d 167 (2011) (holding that a failure to
object to such a Bashaw error resulted in waiver because it did not involve manifest

constitutional error). As in Ryan, we vacate the deadly weapon enhancement, and

remand.

VII. Lesser Charged Offense of Criminal Trespass

Garcia was charged with two counts of burglary: one for his actions at the gas
station, and one for his actions at Wilkins's residence. The jury found him guilty of the
first .co.unt, b.ut found him not gQiIty of the second, finding insteéd that he committed the
lesser included offense of criminal trespass. Garc;ia argues it is ambiguous whether the
criminal trespass conviction was for the fifst or second burglary charge, and he
contends this ambiguity violates double jeopardy. If the jury found him guilty of criminal
trespass for his actions at the gas station, even after findihg him guilty of burglary for
those samé‘ acts, Garcia correctly asserts that would violate double jeopardy. But, there
is no evidence de‘monstraﬁng that that happened hére, and we reject Garcia’s
argvﬁment. The jury was Clearly instructed about each burglary count individually. For
the first count, events from the gas station, verdict form A was for burglary and verdict
form B was for the lesser charge of criminal trespass.. The forms plainly indicated that

form B should be used only if the jury found him not guilty on form A—in other words,
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criminal trespass at the gas station should only be considered if the jury did not convict
Garcia of Burglary at the gas station.

Forms C"an.d D had the same parallel structure for the second and separate
burglary count deriving from the events at Wilkins’s house. Thus, the lesser offenses of
criminal trespass were each clearly'linked to their respective burglary counts and-vthe
jury was properly instructed. Jurors a're presumed to follow the instructions. State v.
Warren, 165 Wn.2d 17, 28,' 195 P.3d 940 (2008). The guilty verdict for criminal
trespass was plainly related to the second count of burglary, and was proper|y |

considered by the jury only after it had found Garcia not guilty of burglary on those facts

and that count.

VIII. Statement of Additional Grounds

In his statement of additional grounds, Garcia argues the trial court's hearsay
ruling denied him his Constitutional right to cross-examine Wilkins about statements he
made to her. He also argues the prosecutor misstated the legal elements of burglary
and improperly suggested they could be satisfied by his breaking the convenience store
door. Theée arguments are the same as those raised by counsel, and they have been
addressed above. In addition, Garcia contends the mjsstatement of _Iaw cohstitute's
prosecutorial misconduct. To prevail on a claim of prosecutorial misconduct, Garcia

must establish the conduct was both improper and prejudicial. State v. Ramos, 164 -

Wn. App. 327, 333, 263 P.3d 1268 (2011). Because the misstatement of‘the law oh

burglary was.harmless and did not prejudice Garcia’s case, his claim of prosecutorial

misconduct fails.
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We vacate the deadly weapon enhancement and remand for resentencing. Any

other error was harmless, and we otherwise affirm.

it ]
WE CONCUR: /- . / *

Aoy N - F e\
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, NO. 65836-1-I

Respondent, DIVISION ONE

PHILLIP BARRARA GARCIA, JR., ORDER GRANTING MOTION

FOR RECONSIDERATION AND

AMENDING OPINION

)

)

)

)

V. )
)

)

)
Appellant. )
)

The respondent having moved for reconsideration, the court finds that
reconsideration should be granted and that the opinion should be amended.

IT IS ORDERED that the opinion be amended as follows:

On page 1, strike the last two sentences from the introductory paragraph of the
opinion, reading:

We vacate the deadly weapon enhancement and remand for resentencing. Any
other error was harmless, and we otherwise affirm.

and insert in their place the following:
We affirm.

On page 10, strike the following paragraph from section ll—Exclusion of

Wilkins's Testimony as Hearsay:

Garcia now argues ER 803(a)(3) permits the admission of his hearsay
statements. Under that rule, hearsay is admissible if it is “[a] statement of the
declarant’s then existing state of mind, emotion, sensation, or physical condition
(such as intent, plan, motive, design, mental feeling, pain, and bodily health).”
ER 803(a)(3). He suggests his statements to Wilkins should be admissible,
because they showed his feelings and beliefs. But, he never raised this
argument below, either when discussing the State’s motion in limine or at the
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moment the trial court sustained the State's objections. His failure to contest the
trial court’s exclusion of hearsay evidence constitutes a waiver of this argument
on appeal. See Thomas, 150 Wn.2d at 859. Further, Garcia has not made a
record about what Wilkins would have testified to, absent the sustained
objections. Where no such record exists, an appellate court cannot evaluate
whether those statements would have had any impact on the case. “The general
rule is also that in order to obtain appellate review of a trial court action excluding
evidence, there must be an offer of proof made.” State v. Vargas, 25 Wn. App.
809, 816-17, 610 P.2d 1 (1980). Here, the trial court did allow certain hearsay
statements to come in. And, Garcia ended up taking the stand himself, where he
was able to testify about the statements he made to Wilkins during that period.
We hold that the trial court did not abuse its discretion in sustaining the State's
hearsay objections.

and insert in its place the following:

Garcia argues ER 803(a)(3) permits the admission of his hearsay
statements. Under that rule, hearsay is admissible if it is “[a] statement of the
declarant’s then existing state of mind, emotion, sensation, or physical condition
(such as intent, plan, motive, design, mental feeling, pain, and bodily health).”
ER 803(a)(3). He suggests his statements to Wilkins should be admissible
because they showed his feelings and beliefs. Throughout discussion of this
issue, the trial court invited Garcia to identify an exception to the hearsay rule
that was applicable. As to the excluded testimony, the trial court disagreed with
counsel that such an exception existed. We find no error. The trial court stated,
“[S]pecific comments by Mr. Garcia are not being admitted, but general
categories, threats, commands, restrictions, all of that you can ask." The only
information necessary to complete the picture was what Garcia specifically said.
Garcia was the proper nonhearsay source for those statements and he did testify
about the statements he made to Wilkins during that period. We hold that the
trial court did not abuse its discretion in sustaining the State’s hearsay objections.

On page 10, strike footnote 1, reading:

! Garcia also suggests his statements should have been admissible under
the res gestae theory of admissibility for statements contemporaneous to a
charged offense. He relies on State v. Pugh, 167 Wn.2d 825, 225 P.3d 892
(2009). But, “[rles gestae statements ‘raise a reasonable presumption that they
are the spontaneous utterances of thoughts created by or springing out of the
transaction itself, and so soon thereafter as to exclude the presumption that they
are the result of premeditation or design.” 1d. at 837-38 (quoting, Heg v. Mullen,
115 Wash. 252, 256, 197 P. 516 (1921)). Garcia hever argued, at either trial or
here on appeal, that his statements should have been admitted as excited
utterances, nor are they likely to qualify for that category.

2-
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and insert new footnote 1 as follows:

' Garcia also suggests his statements should have been admissible under
the res gestae theory of admissibility for statements contemporaneous to a
charged offense. He relies on State v. Pugh, 167 Wn.2d 825, 225 P.3d 892
(2009). But, “[rles gestae statements ‘raise a reasonable presumption that they
are the spontaneous utterances of thoughts created by or springing out of the
transaction itself, and so soon thereafter as to exclude the presumption that they
are the result of premeditation or design.” 1d. at 837-38 (quoting Heg v. Mullen,
116 Wash. 252, 256, 197 P. 516 (1921)). The timing of Garcia’s statements
does not clearly preclude premeditation of those statements. It was not an abuse
of discretion to exclude them.

On pages 18-19, strike entire section VI. Special Verdict, reading:

Garcia argues in the alternative that even if his conviction is affirmed, the
deadly weapon enhancement should be vacated, because the special verdict
form contained an erroneous unanimity instruction under State v. Bashaw, 169
Wn.2d 133, 234 P.3d 195 (2010). While unanimity is required to find the
presence of a special finding, it is not required to find the absence of such a
special finding. Id. at 147. In State v. Ryan, a panel of this court applied
Bashaw, and found that a special verdict instruction that was essentially identical
to the one given in Garcia's case was erroneous. 160 Wn. App. 944, 947, 252
P.3d 895, review granted, 172 Wn.2d 1004, 258 P.3d 676 (2011). In both
Garcia's case and in Ryan, that instruction read, in relevant part:

“Because this is a criminal case, all twelve of you must agree in

order to answer the special verdict forms. In order to answer the

special verdict forms ‘yes,’ you must unanimously be satisfied

beyond a reasonable doubt that ‘yes’ is the correct answer. If you

unanimously have a reasonable doubt as to this question, you must

answer ‘no.”
Ryan, 160 Wn. App. at 947. The State concedes that this instruction was
erroneous, but argues that the error was waived by Garcia's failure to raise an
objection to it at trial. Whether such an error may be raised for the first time on
appeal is an issue that is pending before the Washington Supreme Court and
one that has yielded different results at the Court of Appeals level. We adhere to
the holding of Ryan, that such an instructional error is one of constitutional
magnitude, which Garcia is entitled to raise for the first time on appeal. 160 Wn.
App. at 948-49. But see State v. Nunez, 160 Wn. App. 150, 163, 248 P.3d 103,
review granted, 172 Wn.2d 1004, 258 P.3d 676 (2011); State v. Morgan, 163
Whn. App. 341, 344, 261 P.3d 167 (2011) (holding that a failure to object to such a
Bashaw error resulted in waiver because it did not involve manifest constitutional
error). As in Ryan, we vacate the deadly weapon enhancement, and remand.
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and replace with new section VI, Special Verdict, reading:

VI. Special Verdict:

Garcia argues in the alternative that even if his conviction is affirmed, the
deadly weapon enhancement should be vacated because the special verdict
form contained an erroneous unanimity instruction under State v. Bashaw, 169
Wn.2d 133, 234 P.3d 195 (2010). The State conceded that this instruction was
erroneous but argued that the error was waived by Garcia's failure to raise an
objection to it at trial. Prior to the motion for reconsideration of this opinion, the
Supreme Court decided State v. Nunez, 174 Wn.2d 707, _ P.3d __ (2012),
overruling State v. Goldberg 149 Wn.2d 888, 72 P.3d 1083 (2003) and State v.
Bashaw, 169 Wn.2d 133. Therefore, the verdict form did not contain an
erroneous unanimity instruction.

On page 21, strike the last paragraph of the opinion, reading:

We vacate the deadly weapon enhancement and remand for resentencing. Any
other error was harmless, and we otherwise affirm.

and insert in its place the following:

We affirm.

"7
DATED this // “day of 012.
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