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L INTRODUCTION

Friends of the Columbia Gorge and Save Our Scenic Area
(collectively, the “Opponents”) challenge Governor Christine Gregoire’s
approval of the Whistling Ridge Energy Project (“the Project”). The
Governor based her approval on a unanimous recommendation from the
Energy Facility Site Evaluation Council (“EFSEC”) based on a substantial
record developed through almost three years of proceedings.

According to EFSEC’s unchallenged Final Environmental Impact
Statement, the Project site has been actively managed for commercial
timber production for a century. On and near the site are clear-cuts,
logging roads, four high voltage transmission lines, a natural gas pipeline,
a compressor station, cellular towers, communications facilities, and
resource mining rock pits. The Department of Fish and Wildlife analyzed
the Project and concluded that it conforms to statewide guidance on
minimizing and mitigating wildlife habitat impacts.

The Opponents’ challenge misrepresents the record and the
applicable law. Because they have failed to sustain their burden of proof,
the Governor and EFSEC respectfully request that this Court affirm the

Governor’s decision.



I1. COUNTER-STATEMENT OF THE ISSUES

I. Whether this Court should affirm the Governor’s decision as
properly protective of wildlife, when that decision was based on a
substantial record, including the Department of Fish and Wildlife’s
determination that the Project complies with statewide guidance on the
avoidance, minimization, and mitigation of wind energy facility wildlife
impacts.

2. Whether this Court should affirm the Governor’s decision as
properly compliant with the Legislature’s policy statements concerning the
employment of “available and reasonable methods” to minimize
environmental impacts, when the record does not contain evidence that the
additional methods proposed by the Opponents are either available or
reasonable.

3. Whether this Court should affirm the Governor’s decision as .
properly compliant with requirements regarding the Project’s consistency
with Skamania County’s comprehensive land use plan and zoning
ordinances, when the County zoning code authorizes the Project outright?

4. Whether this Court should affirm the Governor’s decision with
regard to the site certification agreement when that agreement:

a. Properly restricts turbine construction to pre-approved
construction corridors, within which micro-siting of individual
turbines will occur,

b. Properly ensures that EFSEC’s analysis of Whistling
Ridge’s forest practices will be timed to occur within a reasonable
proximity to the time those activities will occur, and

c. Properly contains consistent requirements regarding
Whistling Ridge’s forest practices.

5. Whether this Court should deny the Opponents’ request for
attorneys’ fees and costs when EFSEC’s actions were substantially
justified.



III. COUNTER-STATEMENT OF THE CASE

A, The Whistling Ridge Energy Project

Whistling Ridge Energy LLC (“Whistling Ridge™) applied to build
and operate up to fifty wind turbines in six pre-approved corridors on the
Project site. AR 4325-6. EFSEC ultimately recommended—and the
Governor ultimately approved—a smaller, thirty-five-turbine project
constructed in five pre-approved corridors. AR 29323, 29329, 36688,
29274,

The Project sits on 1,152 acres, of which fewer than fifty-seven
acres will be required for the Project’s permanent footprint. AR 28193,
The site has been logged for the last hundred years and is permanently
committed to commercial forestry. AR 28251-2, 20227, 15820. The area
within the pre-approved turbine construction corridors will continue to be
logged in the future. AR 4333-4, 28203-5. The site contains few large
conifers, no late-successional stands, and no old forest habitats.
AR 28252-3,20226-7, 14825.

The site is crisscrossed with four major Bonneville Power

Administration high voltage transmission lines in two clear-cut corridors

' The Project consists of wind turbine generators located in pre-approved
corridors; meteorological towers; access roadways; electrical connection/interconnection
and communication systems; and an operations and maintenance facility, AR 29274-5
(site certification agreement), 4326 (map of project elements), 4327-30 (descriptions of
project elements). The Governor denied Whistling Ridge’s request to construct turbine
strings A-1 through A-7 and C-1 through C-8, AR 29323, 29329, 36688, 29274.



and contains a network of logging roads ranging in width from
approximately eight to twenty feet. AR 28252, A natural gas pipeline is
located on the north end of the site, a compressor station is located to the
west, cellular towers and communications facilities are located nearby,
and resource mining has left rock pits in the area. AR 28252,

The Department of Fish and Wildlife determined that the Project is
consistent with the Department’s 2009 Wind Power Guidelines, which
provide statewide guidance to avoid, minimize and mitigate the wildlife
habitat impacts of wind energy projects. AR 20227 (App. A)*, 17997.
According to the Department, the Project site is not a natural or native
forest and has reduced suitability for wildlife habitat. AR 20222 (App. B),
20226-7 (App. A). The Department concluded that Whistling Ridge’s
wildlife surveys used standard nationwide protocols and best available
science, and its habitat and wildlife mitigation measures fully mitigate for
habitat losses for all species. AR 20222 (App. B), 20227 (App. A). The
U.S. Fish and Wildlife Service determined that no Northern Spotted Owl
habitat occurs on or near the site and the Project is unlikely to adversely
affect the owl, AR 11519, 11522, 11508-9. The Department of Fish and

Wildlife concurred. AR 20227 (App. A).

? The Department’s December 20, 2010 letter is attached at Appendix A, the
Department’s September 17, 2010 letter is attached at Appendix B, the Department’s
September 22, 2009 letter is attached at Appendix C, and the Department’s September
17,2010 letter is attached at Appendix D.



The Project site is in the Columbia Gorge within seven miles of
two incorporated cities and within three miles of approximately 400
residences and buildings. AR 28357-9. In the Gorge are large
hydroelectric dams; high voltage transmission lines; heavily traveled
highways; two rail lines; bridges spanning the Columbia River;
commercial barge traffic; recreational users; industrial, commercial and
residential development with thousands of residents; commercial timber
harvesting; electric and natural gas transmission lines; the Camas Paper
Mill and, in the distance, wind turbines. AR 29346-7, 16109, 16113,
16117, 18822,
B. The Energy Facility Site Locations Act

The Energy Facility Site Locations Act gives the Governor
ultimate authority over approval of energy facilities. RCW 80.50,100(3).
If the facility is approved, the Governor enters a site certification
agreement as a contract between the applicant and the State regarding the
location and operation of the facility, Id., RCW 80.50.020(6). The Act
preempts all contradictory laws and rules. RCW 80.50.110, .120,

The Act integrates the State’s technical expertise into EFSEC as a
single entity empowered to evaluate project applications, conduct

hearings, and make site certification recommendations to the Governor.



RCW 80.50.030, .040, .071, .090, .100.> EFSEC prescribes environmental
monitoring conditions, acts as the lead agency for compliance with the
State Environmental Policy Act, carries out ongoing regulation of
approved facilities, and, when projects require them, issues water quality
and clean air permits. RCW 80.50.040, .071, .090, .100, WAC 197-11-
938(1).

EFSEC’s process starts upon receipt of a sufficient application.
RCW 80.50.060(6), .070(1), WAC 463-60-010. During its analysis,
EFSEC obtains information from a variety of sources including an
administrative adjudication, public hearings, and information gathered
pursuant to the State Environmental Policy Act. RCW 43.21C.
RCW 80.50.090, WAC 197-11-938(1).

EFSEC’s analysis is guided by RCW 80.50.010, which articulates
Washington’s policy to recognize the pressing need for increased energy
facilities; ensure that the location and operation of such facilities produces
minimal adverse environmental effects; and balance the increasing
demands for energy facilities with the broad interests of the public. Such

balancing is to include 1) adequate operational safeguards,

?* When EFSEC is considering a proposed project it has six fixed members with
expertise in energy facility siting and a varying number of additional members.
RCW 80.50.030. For this project, EFSEC consisted of the chair appointed by the
Governor and representatives of the state Departments of Fish and Wildlife, Natural
Resources, Ecology, and Commerce, along with the Utilities and Transportation
Commission and Skamania County. AR 29372, 29330.



2) environmental protection; 3) providing abundant energy at a reasonable
cost; and 4) avoiding costly duplication and wasted time.
RCW 80.50.010(1), (2), (3), (5).
C. Review of the Whistling Ridge Project

Whistling Ridge filed its application in March 2009 and an
amended application in October 2009. AR 20, 4260. For almost three
years, EFSEC held public information and public comment hearings, a
land use consistency hearing, and an adjudicative hearing, and viewed the
site and its vicinity. AR 29313-5, 29317, Pursuant to the State
Environmental Policy Act, EFSEC held hearings and received comments,
and in August 2010 issued a Final Environmental Impact Statement
(“FEIS”). AR 29314,28127,23690, 24212, 24926, 25604.

Following the adjudication, EFSEC preliminarily concluded to
deny Whistling Ridge’s application to build turbines in corridors A-1
through A-7 and C-1 through C-8, but otherwise approved the Project
subject to the conditions in the order. AR 29331, 29372 (“Adjudication
Order”) (attached as Appendix E). Based on the Adjudication Order, the
FEIS and the record, in October, 2011 EFSEC unanimously recommended
gubernatorial approval of a thirty-five turbine Project without corridors
A-1 through A-7 and C-1 through C-8 and subject to conditions in

EFSEC’s orders and the draft site certification agreement. AR 29311,



29329 (“Recommendation”) (attached as Appendix F). In December,
2011, EFSEC denied petitions for reconsideration (“Reconsideration
Decision”) (attached at Appendix G).* AR 36156.

EFSEC transmitted its recommendation package to the Governor.
AR 29258-9. The recommendation package included EFSEC’s
Adjudication Order, Recommendation, Reconsideration Decision, the
FEIS, and draft site certification agreement. AR 29258-9. The site
certification agreement incorporates EFSEC’s Adjudication Order and
Recommendation. AR 29271 (The site certification agreement is attached
at App. H).

On March 5, 2012, Governor Gregoire approved the Project and
signed the recommended site certification agreement. AR 36687-8,
36689, 36730.
D. Proceedings in Superior Court

The Governor’s decision is subject to judicial review under
RCW 80.50.140(1) and RCW 34.05, the Administrative Procedure Act

(“APA”). On April 4, 2012, the Opponents filed a petition for judicial

4 Although error is not assigned to the Reconsideration Decision, the Opponents
state that the order erred by discussing preemption without holding a preemption
adjudication. Pet. Br. at 3 n.6. If considered, the argument should be rejected becauvse a
preemption adjudication is required only when EFSEC determines that a project site is
inconsistent with local land use provisions, WAC 463-28-060(1). Because EFSEC
determined that the site is consistent with local land use provisions, this requirement was
not triggered. AR 36164. The Reconsideration Decision’s reference to preemption was
part of a hypothetical discussion of “the full range of possible outcomes” that included
the result if the site were found to be inconsistent, AR 36164, 36162,



review and in October, 2012, the superior court certified the petition to
this Court. CP 4, CP 861.

The Opponents ask this Court to set aside the Governor’s and
EFSEC’s decisions to approve the Project, reverse EFSEC’s orders, and
remand for further review. Pet. Br. at 3. However, in the superior court,
they conceded they do not seek a “reversal of EFSEC’s ultimate
conclusion that the project is allowed and authorized under EFSEC
statutes” and are “not asking for a declaration that this [P]roject is
blatantly illegal as a whole project.” RP (10/26/12) at 60-61.

IV. ARGUMENT

In this Section IV, the Governor and EFSEC present their
arguments in the following order: In Section A, they describe the
applicable scope and standards of review. In Sections B through F, they
address the Opponents’ arguments in the same sequence followed by the
Opponents in their Opening Brief.

A. Scope and Standards of Review

The final reviewable decision on an application for site
certification is made by the Governor exercising discretion to approve or
deny the application. RCW 80.50.140(1), .100(3). The Governor’s
decision here was based on EFSEC’s recommendation package, including

the Recommendation, the FEIS, and the Adjudication Order. AR 36687-8,



28258-9. This Court considers the Governor’s decision as an adjudicative
proceeding under the APA. Residents Opposed to Kittitas Turbines v.
State Energy Facility Site Evaluation Coun. (“ROKT”), 165 Wn.2d 275,
304, 197 P.3d 1153 (2008); see RCW 80.50.140(1).

The APA establishes the scope of judicial review for adjudicative
proceedings in RCW 34.05.570(3). The Opponents challénge the
Governor’s decision here under the following statutory provisions of
RCW 34.05.570(3):

(¢c) The agency has engaged in unlawful procedure or
decision-making process, or has failed to follow a
prescribed procedure; (d) The agency has erroneously
interpreted or applied the law; (¢) The order is not
supported by evidence that is substantial when viewed in
light of the whole record before the court, . . . ; (f) The
agency has not decided all issues requiring resolution by
the agency; . . . (h) The order is inconsistent with a rule of
the agency, unless the agency explains the inconsistency
...; or (i) The order is arbitrary or capricious.

RCW 34,05.570(3)(¢c), (d), (e), (D), (h), (i). These standards are well

established in case law.’

5 Courts review de novo whether an agency has followed a prescribed
procedure, Kittitas Cnty. v. E. Wash. Growth Mgmt. Hearings Bd,, 172 Wn.2d 144, 155,
256 P.3d 1193 (2011). Courts review alleged errors of law de novo. Postema v.
Pollution Control Hearings Bd., 142 Wn2d 68, 77, 11P.3d 726 (2000), giving
substantial weight to the decision maker’s interpretation of ambiguous statutes
administered by that decision maker. Pub. Util. Dist. No. 1 of Pend Oreille Cnty. v.
Dep’t of Ecology, 146 Wn.2d 778, 790, 51 P.3d 744 (2002). Courts are especially
deferential when the decision maker has subject matter expertise. Port of Seatile v.
Pollution Control Hearings Bd., 151 Wn.2d 568, 591-95, 90 P.3d 659 (2004). Courts
review findings of fact for evidence that is substantial when viewed in light of the
whole record before the court. RCW 34.05.570(3)(¢). Substantial evidence is “a

10



To prevail, the Opponents must prove two things: 1) under one of
these statutory grounds, the Governor’s action was invalid at the time it
was taken, and 2) they have been substantially prejudiced by that action.
RCW 34.05.570(1)(a), (d).

B. The Governor and EFSEC Properly Protected Wildlife
1. The Opponents incorrectly describe the law pertaining
to wildlife impacts, and their description of the evidence
is incomplete

In their introduction to the issue of wildlife impacts, the Opponents

contend that the Governor and EFSEC failed to comply with what they

sufficient quantity of evidence to persuade a fair-minded person of the truth or
correctness of the order.,” ROKT, 165 Wn.2d at 317. The substantial evidence standard
is highly deferential to the administrative fact finder, ARCO Prods. Co. v. Wash. Utils. &
Transp. Comm'n, 125 Wn.2d 805, 812, 888 P.2d 728 (1995), and evidence is reviewed in
the light most favorable to the party who prevailed before the highest administrative fact-
finder, City of Univ. Place v. McGuire, 144 Wn.2d 640, 652, 30 P.3d 453 (2001). The
court will accept the fact-finder’s determinations of witness credibility and the weight to
be given to reasonable but competing inferences. Id In reviewing mixed questions of
law and fact the court applies the substantial evidence test to findings of fact and reviews
questions of law de novo. Tapper v. State Empl. Sec. Dep’t, 122 Wn.2d 397, 403,
858 P.2d 494 (1993). Failure to decide all issues requiring resolution occurs when
findings are not made on matters which establish the existence or nonexistence of
determinative factual matters, Weyerhaeuser v. Pierce Cnty., 124 Wn2d 26, 36,
873 P.2d 498 (1994). If an order is inconsistent with an agency rule, a court may grant
relief if the agency has failed to explain the inconsistency by stating facts and reasons to
demonstrate a rational basis for the inconsistency, Port of Seaitle, 151 Wn.2d at 634.
Arbitrary and capricious action is willful and unreasoning action, without
consideration and in disregard of facts and circumstances. Pierce Cnty. Sheriff v. Civil
Serv. Comm’n of Pierce Cnty., 98 Wn.2d 690, 695, 658 P.2d 648 (1983) (decided under
former APA which contained the same standard), The test is very narrow and those who
allege arbitrary and capricious action “must carry a heavy burden.,” Id, at 695, “Where
there is room for two opinions, action is not arbitrary and capricious . . . even though one
may believe the conclusion was etroneous.”  Heinmiller v. Dep't of Health,
127 Wn.2d 5935, 609, 903 P.2d 433 (1993) (citations omitted), Under this test, a court
“will not set aside a discretionary decision of an agency absent a clear showing of abuse”
ARCO Prods. Co., 125 Wn.2d at 812, and to be overturned, a discretionary decision must
be manifestly unreasonable, Hadley v. Dep't of Labor & Indus, 116 Wn.2d 897, 906,
810 P.2d 500 (1991).
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characterize as mandatory wildlife protection requirements in EFSEC’s
application rules. Pet. Br. at 16.

They assert that EFSEC’s regulations require a “two-tiered
process” comprised solely of an application that strictly conforms with
WAC 463-60 and an adjudication. Id. In reality, EFSEC’s process is far
more comprehensive. In addition to the application and adjudication,
EFSEC is statutorily required to obtain information from a variety of other
sources. RCW  80.50.090(1) (informational public hearing),
RCW 80.50.090(2) (land use consistency hearing), RCW 80.50.040(9),
(12) (water and air permitting processes), RCW 43.21C and WAC 19'7-1 1-
938(1) (State Environmental Policy Act).’

EFSEC’s rules concerning the contents of applications must be
read in the context of these statutes. WAC 463-60-010 defines the
application rules in WAC 463-60 as setting forth “guidelines for
preparation of applications.” (Emphasis added). See also WAC 463-60-
012, -065, -105, -115. EFSEC has the discretion to determine during its
deliberations whether an application contains sufficient information for
EFSEC’s purposes. RCW 80.50.060(6) (applications need only contain
“such information and technical studies as [EFSEC] may require”),

WAC 463-60-010 (“[t]his information shall be in such detail as

S EFSEC has also been granted the discretion to acquire information through its
own studies and by holding additional public hearings. RCW 80.50,040(6), .090(4).

12



determined by [EFSEC] to enable [EFSEC] to go forward with its
application review”), WAC 463-14-080 (during its deliberations EFSEC
will, whenever applicable, “[e]valuate an application to determine
compliance with chapter 80.50 RCW and chapter 463-60 WAC”).

In their introduction to the issue of wildlife impacts, the Opponents
also omit important information about the record. In its application,
Whistling Ridge provided extensive information about wildlife and
habitat. AR 4271-73, 4307-09, 4442-75, 608-939. After working with the
Department of Fish and Wildlife, Whistling Ridge proffered to the
Department a habitat and wildlife mitigation proposal consisting of
baseline monitoring, minimization of wildlife impacts, operational
monitoring, and preservation of 100 acres of Oregon White Oak woodland
and coniferous forest habitat., AR 4280, 16189-95, 15791-818. The
Department emphasized that, in comparison to the habitat mitigation
parcel, the Project site is not a natural or native forest, contains no old
growth timber or spotted owls, and has a reduced suitability as wildlife
habitat. AR 20222 (App. B), 20226-7 (App. A).

The Department concluded that the Project is consistent with
statewide habitat protection guidance in the Department’s 2009 Wind
Power Guidelines. AR 20227 (App. A), 17957. The Department also

reached four additional conclusions. First, the Department concluded that

13



Whistling Ridge’s pre-project assessment and avian use surveys were
consistent with the Guidelines and used “standard protocols utilized
throughout the U.S.” AR 20222 (App. B), 15820 (App. D).

Second, the Department concluded that Whistling Ridge’s data
“represent the best available science for predicting avian impacts.”
AR 20222 (App. B), 20224 (App. C), 15820 (App. D).

Third, the Department evaluated predicted wildlife impacts and
concluded that it is “likely that the relationship between avian use and
mortality would be similar to that evaluated in other projects” and that the
Project would provide an opportunity to “better understand the
relationship between wind energy development in western coniferous
forests and wildlife response.” AR 20222 (App. B), 15820 (App. D).

Fourth, the Department concluded that Whistling Ridge’s proposed
mitigation measures “fully mitigate for habitat losses for all species.”
AR 20227 (App. A). The Department stated that Whistling Ridge’s
proposed 100-acre mitigation parcel is consistent with the Guidelines; was
developed to mitigate impacts at a 2:1 replacement ratio; contains high
priority habitat qualities and wildlife species; and, unlike the Project site,
is not subject to the impacts of ongoing commercial logging or wind
energy operations. AR 15825, 20227 (App. A), 20223 (App. B), 15820-1

(App. D).
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The United States Fish and Wildlife Service analyzed the potential
impact of the Project on the Northern Spotted Owl and concluded that
adverse impacts are unlikely because “[n]o designated spotted owl critical
habitat occurs on or near the Project; therefore, no critical habitat will be
affected.” AR 11519, 11522

EFSEC’s FEIS also analyzed the Project’s potential habitat and
wildlife impacts. Significantly, the Opponents do not challenge the
adequacy of the FEIS or the conclusions it reached. Pet. Br. at 3-8. The
undisputed FEIS supports the conclusions reached by the Department of
Fish and Wildlife and the United States Fish and Wildlife Service. Habitat
on the site is “greatly compromised,” and will continue to be compromised
in the future. AR 33121, 28252-3, 33171. There are no sensitive habitat
features in or near the Project site and the site is not located within any
known wildlife corridor, flyway, wildlife foraging area, or migratory
route. AR 28255,

The FEIS also concluded that Whistling Ridge’s avian surveys
used the best available standard methods. AR 33141-2. While seven
federal and state species of concern were identified in the vicinity of the

Project site, and two more may be present, the Project’s habitat impacts

7 The Department of Fish and Wildlife agreed. AR 20227 (App. A). While the
Opponents comment that the Project site is within the White Salmon North Spotted Owl
Emphasis Area, they fail to explain how this matters in light of the site-specific analysis
and conclusions of the Fish and Wildlife Service and the Department. Pet, Br, at 9.

15



will not differ substantially from the commercial logging already
occurring on the site. AR 28263, 28302, 33173. The Project is unlikely to
kill threatened or endangered species, and is unlikely to produce
population impacts to birds from turbine collisions. AR 28302, 33113
(“the National Academy of Sciences . . . committee sees no evidence that
fatalities caused by wind turbines result in measureable demographic
changes to bird populations in the United States, with the possible
exception of raptor fatalities in the Altamont Pass area® [of California]™).
During the adjudication, EFSEC received additional evidence
supporting the conclusions of the Department of Fish and Wildlife, the
United States Fish and Wildlife Service, and the FEIS.” EFSEC received
evidence that the Project site is currently in a degraded condition that is
particularly suitable for wind energy development. AR 11483, 18184,
15981. Whistling Ridge’s wildlife biologist, Greg Johnson, testified that
Whistling Ridge’s pre-project surveys used standard protocols and best
available science. AR 11483, 15957, 15959, 15963, 15985, 15987, 15992
(“[{]he methods currently in use at Pacific Northwest wind projects apply

methodologies that enjoy broad acceptance among the wind industry’s

¥ Altamont Pass “is unique for its very high mortality of birds, especially Golden
Fagles,” AR 33191.

° The transcript of the adjudication is in the record at AR 16826-44, 16660-825,
17313-523, 17714-949, 18070-383, 18426-586, 18670-784, 18839-19056, 20265-364.
The final witness and exhibit list is in the record at AR 21935-43,
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diverse stakeholders with the exception of [Opponents’ witness]”), 18075,
18077-8, 18091-2, 18132. EFSEC heard evidence that the predicted
impacts of the Project would be similar to other projects even though the
Project is the first project proposed in a coniferous forest habitat.
AR 11483, 15957,

Based on this record, EFSEC concluded that 1) Whistling Ridge’s
wildlife biologists were more credible than the Opponents’ witness, 2) the
Project complies with the Wind Power Guidelines, 3) Whistling Ridge’s
pre-project studies are consistent with nationwide standards, present data
that represent best available science, and comply with the Guidelines, and
4) the studies and mitigation measures required in the site certification
agreement comply with the Guidelines. AR 29355, 36167,
36168, 29368, 29324, EFSEC’s vote on these findings and conclusions
was unanimous, including the Department of Fish and Wildlife’s
designated member.'” AR 29372, 29330, 36170."

In light of this substantial and compelling background, and as

explained in more detail below, the Opponents have not proven any of

1% The EFSEC member designated by the Department of Fish and Wildlife was
not involved in the Department’s review of the Project. RCW 34.05.458,

' EFSEC also unanimously reaffirmed in its Reconsideration Decision that the
Project and Whistling Ridge’s pre-project studies comply with the Guidelines.
AR 36167-8. EFSEC emphasized that “while it may not call out for discussion in this
Order every specific issue and argument raised by the petitions for reconsideration and
answers, this does not mean the issue or argument was not considered by [EFSEC].
Limited or no discussion of a specific issue or argument simply means [EFSEC] finds it
to be without sufficient merit to warrant discussion.” AR 36158,
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their specific allegations about wildlife impacts.

2. EFSEC properly considered avian surveys performed
during all seasons of the year, in compliance with the
avian survey rule, WAC 463-62-040(2)(f)

The Opponents contend that EFSEC violated WAC 463-62-

040(2)(f) (“the avian survey rule”) because Whistling Ridge did not

perform avian surveys during the mid-August to mid-September'? time

period.”® Pet. Br. at 17. The avian survey rule is one of the rules in

'> The Opponents appear to focus on this particular sub-season of the year based
on one internal email by a single Department of Fish and Wildlife employee named
James Watson. Pet. Br, at 17 (citing AR 17996). The Opponents do not explain why
Mr, Watson’s email should be read to supersede the ultimate Department conclusion
expressed by Renewable Energy Section Manager Travis Nelson that the Project’s avian
surveys used nationwide protocols, represented best available science, and were
consistent with the Wind Power Guidelines. AR 20222-3 (App. B). They also appear to
focus on this sub-season because the Olive-Sided Flycatcher migrates in August. Pet.
Br. at 17-18 (citing AR 28273-4), However, they fail to disclose the unchallenged
FEIS’s conclusion that the Project site is “not very conducive for this species,” AR 28273
and that “the data do not suggest that the site is in an area where [Olive-Sided
Flycatchers] are coneentrated [and {fherefore, no population impacts would be expected.”
AR 33202,

'* The Opponents make two additional arguments about the avian survey rule
that are both meritless and improperly before this Court. Pet. Br. at 19, First, the
Opponents allege that EFSEC issued no findings or conclusions about Whistling Ridge’s
compliance with the avian survey rule, in violation of RCW 34.05.580(3)(f) (evidently
referring to RCW 34.05.570(3)(f)), which authorizes judicial review when an agency has
not decided all issues requiring resolution, This allegation is meritless because the
unchallenged FEIS (which is part of EFSEC’s recommendation package, AR 29259)
specifically found that Whistling Ridge performed avian surveys during “all seasons” of
the year, which is what the avian survey rule requires. AR 28277. The APA does not
require extensive analysis. US W. Commc'ns, Inc. v. Wash, Util. & Transp. Comm'n,
86 Wn. App. 719, 731, 937 P.2d 1326 (1997); accord, Nationscapital Mortgage Corp. v.
State Dep’t of Fin. Insts., 133 Wn. App. 723, 751-52, 137 P.3d 78 (2006). Explicit
reconciliation of every conflicting shred of testimony is not required. Miles v. Harvis,
645 F.2d 122, 124 (2d Cir. 1981); accord, Graham v. Heckler, 580 F. Supp. 1238, 1242
(SD.N.Y. 1984),

Second, the Opponents contend that EFSEC’s “failure” to make findings on
Whistling Ridge’s compliance with the avian survey rule means that it failed to “resolve
all issues before making its recommendation” as required by WAC 463-30-320(6) (“the
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WAC 463-62, which applies to the ongoing construction and operations of
energy facilities, WAC 463-62-010. The avian survey rule requires
wildlife surveys “during all seasons of the year.”

EFSEC’s unchallenged FEIS stated that Whistling Ridge
performed avian surveys during “all seasons” of the year, i.e., “fall of
2004, summer of 2006, winter 2008-09 and spring of 2009.” AR 28277.
While the Opponents read the avian survey rule to require particular sorts
of surveys during particular sub-seasons of the year, that is not what the
rule says—the phrase used in the rule is “all seasons,” not “all sub-
seasons.” As the Department of Fish and Wildlife concluded, Whistling
Ridge’s pre-project assessment and avian surveys represent the best
available science, use nationally accepted standard protocols, and are
consistent with the Wind Power Guidelines. AR 20222 (App. B).

In addition, WAC 463-62 (including the avian survey rule)

establishes performance standards applicable to site certification

recommendation rule.” Pet. Br. at 19, The recommendation rule actually requires
something slightly different, i.e., that every recommendation dispose of all contested
issues. EFSEC’s recommendation package did dispose of the avian survey rule issue
when its unchallenged FEIS stated that Whistling Ridge’s avian surveys were performed
during “all seasons of the year.” AR 28277. As described above, the APA does not
require extensive analysis and reconciliation of all conflicting testimony is not required.

In addition, neither of these issues is properly before the Court, With regard to
both issues, the Opponents failed to 1) exhaust their administrative remedies under
RCW 34.05.534, AR 22202, 22288, 23197, 23242, 28768, 28808, 29092, 29180, and
2) assign error under RAP 10.3(a)(4). Pet. Br. at 4-8. In addition, their second argument
is additionally flawed because they also failed to include the issue in their Petition for
Judicial Review, CP 15 (§ 7.2.3), as required by RCW 34.05.546.
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agreements and the ongoing construction and operation of energy
facilities. WAC 463-62-010(1), (2). As a result, the avian survey rule
continues to apply to the Project during its construction and operation'
and will be considered when Whistling Ridge works with the Department
of Fish and Wildlife to develop its habitat mitigation plan for EFSEC’s
approval and when the Project’s Technical Advisory Committee does its
work. AR 29285, 29288.

Based on this record, the Opponents have not demonstrated that
EFSEC violated the avian survey rule, that it failed to decide issues
requiring resolution, or that its recommendation failed to dispose of all
contested issues.

3. EFSEC properly considered the potential for nighttime

collision risk to songbirds, in compliance with the

collision risk assessment application rule, WAC 463-60-
332Q2)(2)

The Opponents contend that EFSEC violated WAC 463-60-
332(2)(g) (“the collision risk assessment application rule”) because
Whistling Ridge’s application lacked an assessment of the nighttime
collision risks for songbirds (passerines). Pet. Br. at 20-21. The collision

risk assessment application rule refers to “[aln assessment of risk of

" Although the site certification agreement supersedes other “negotiations,
representations, or agreements,” it specifically states that EFSEC may suspend or revoke
the agreement if Whistling Ridge fails to comply with EFSEC"s rules. AR 26279.
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collision of avian species with any project structures, during day and
night.”

The Opponents’ contention is meritless for three reasons. First,
Whistling Ridge did assess the risk of collision of avian speciés during day
and night, which is what the rule requires. While their surveys were done
during the daytime, they assessed the risk of collisions—both day and
night—by reference to existing data on the relationship between daytime
survey information and subsequent post-construction mortality data, and
using this relationship calculated a total (day and night) rangé of avian
mortality. AR 857, 859, 861-2, 872-4, 4466, 4471-2.

Second, as discussed above at pages 12-13, EFSEC’s application
rules are not rigid, self-effectuating requirements, and EFSEC has multiple
sources of information upon which to base its recommendation. The
unchallenged FEIS concluded that no large-scale mortality of night
migrating songbirds has been documented at wind energy facilities similar
to what has occurred at communication towers. AR 33176, see also
15971. Most nocturnal songbird mortality occurs at lighted
communication towers over 500 feet tall with supporting guy wires.
AR 33176. The Project’s turbines, in contrast, are substantially lower and
have no guy wires, and turbine lighting has not been shown to increase

songbird fatality. AR 29274, 33176, see also 15971.
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The Counsel for the Environment’s wildlife biologist, Don Mclvor,
confirmed that the Project site lacks geographic features warranting
nocturnal avian migrant data collection. He stated that “there are not any
obvious features which would funnel songbirds to concentrate in [the
Project] area.” AR 18283.'> While noting that extenuating circumstances
such as inclement weather might force songbirds to migrate at abnormally
low elevations, he conceded that such events are difficult to sample and
“very unlikely” to occur, AR14829, 18283. Mr, Mclvor recommended
post-project monitoring and adaptive management by a Technical
Advisory Committee. AR 18283-4, This is what the site certification
agreement requires, AR 29288, 29300.

The Department of Fish and Wildlife confirmed these conclusions
when it found that Whistling Ridge’s pre-project assessment and avian use
surveys utilize standard nationwide protocols, represent the best available
science for predicting avian impacts, and are consistent with the Wind
Power Guidelines. AR 20222 (App. B). Don Mclvor confirmed that “the
fact that [Whistling Ridge’s wildlife biologist] did not [conduct surveys
for nighttime migration] is actually pretty consistent with the wind energy

[Gluidelines . ...” AR 18282-3 (italics added).

'* When EFSEC receives an application, the Attorney General appoints a
Counsel for the Environment to represent the public interest in environmental protection.
RCW 80.50.080.
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Based on this record, EFSEC had ample reason to conclude that
Whistling Ridge’s wildlife studies complied with WAC 463-60-332,
which includes the collision risk assessment application rule, and that
“additional measures . . . add little additional protection.” AR 29368.'
EFSEC explained its decision, specifically referring to the FEIS, and to
the studies’ compliance with the Wind Power Guidelines, AR 29355-6,
29320, 29368."

Based on this record, although WAC 463-60 does not rigidly
mandate the contents of Whistling Ridge’s application, EFSEC properly
found that Whistling Ridge’s studies had complied with the collision risk
assessment application rule, EFSEC’s conclusions thus both complied

with the rule and were supported by substantial evidence.'®

16 As the Opponents recognize, EFSEC’s reference to WAC 463-60-362, rather
than to WAC 363-60-332, was a typographical error. Pet, Br. at 21 n.54.

"7 While the Opponents complain that EFSEC made no specific findings or
conclusions on the collision risk assessment application rule (WAC 463-60-332(2)(g)),
they concede that EFSEC found that Whistling Ridge complied with WAC 463-30-332
and acknowledge that this finding could have been intended to include the collision risk
assessment application rule, Pet. Br, at21, EFSEC’s finding indeed encompasses the
rule. The APA does not require extensive analysis. US W. Commc'ns, Inc.,
86 Wn. App. at 731, accord, Nationscapital, 133 Wn, App. at 751-52, In addition, this
question is not propetly before this Court because the Opponents failed to 1) exhaust their
administrative remedies as required by RCW 34.05.534 (AR 22202, 22288, 23197,
23242, 28768, 28808, 29092, 29180); 2) include this issue in their Petition for Judicial
Review, CP 14 (§ 7.2.2), as required by RCW 34.05.546; or 3) properly assign error
under RAP 10.3(a)(4). Pet. Br. at 4-8,

'® In footnote 55, the Opponents challenge Finding 27 in the Adjudication Order
as impermissibly stating a general principle that “post-construction remedial measures
would ‘provide greater wildlife preservation’ benefit than ... pre-application studies.”
Pet. Br, at 22, n.55, Finding 27 did not address the general topic of “post-construction
remedial measures” versus “pre-application studies.” Finding 27 narrowly stated that
“post construction mortality studies will provide a greater benefit than preconstruction

23



4, EFSEC properly determined that the Project complies
with the Guidelines application rule, WAC 463-60-
332(4)

The Opponents contend that EFSEC violated WAC 463-60-332(4)
(“the Guidelines application rule”) because Whistling Ridge’s application
did not include what the Opponents describe as mandatory information
required by the Wind Power Guidelines. Pet. Br. at 22-23.

This contention is without merit because, as described above at
pages 12-13, EFSEC’s application rules, including the Guidelines
application rule, do not establish self—effectuating mandatory
requirements, Moreover, the Guidelines rule itself does not state that
applications “must comply with” the Wind Power Guidelines, but instead

states that applications shall give “due consideration to” and “shall

consider” them. WAC 463-60-332(4). Thus, the Guidelines application

Studies” when evaluating injuries from physical risks such as turbine blade strikes.
AR 29368 (emphasis added). The Counse! for the Environment’s wildlife biologist, Don
Mclvor, stated that the Project site lacks features warranting pre-construction nocturnal
avian migrant studies because the circumstances that might force abnormally low
elevation songbird migration are unpredictable and rare. AR 14829, He therefore
recommended a combination of post-construction studies and adaptive management,
AR 18283-4, In other words, the best time to study the impact of actual physical hazards
is when actual physical structures are in place. Based on the record, EFSEC correctly
concluded that post-construction mortality studies, combined with adaptive management,
will provide more benefit than pre-construction studies performed in a vacuum. As result,
the Opponents have not demonstrated that Finding 27 is unsupported by substantial
evidence or that it violates a rule. In addition, this issue is not properly before the Court
because the Opponents failed to 1) exhaust their administrative remedies under
RCW 34,05.534, AR 22202, 22288, 23197, 23242, 28768, 28808, 29092, 29180,
2) include the issue in their Petition for Judicial Review, CP 15 (§ 7.2.2), as required by
RCW 34.05.546, or 3) assign error under RAP 10.3(a)(4). Pet. Br. at 4-8.
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rule, by its own terms, requires consideration of, not strict compliance
with, the Wind Power Guidelines.

Moreover, the Wind Power Guidelines are themselves not written
in mandatory terms. They have no regulatory effect, but instead provide
an “overview of . . . considerations” and “guidance.” AR 17998, 18003,
They state that the goal of pre-project assessments is to collect “suitable”
information, that such assessments “may” use relevant information from
projects in comparable habitat types, and that the site-specific components
and duration of such assessments will vary depending on a variety of
factors, including the availability of “applicable” information. AR 18005.
Existing information on species and potential habitats in the vicinity of the
project area “should” (not “must”) be reviewed, and one or two years of
avian use studies is “recommended” (not “required™). AR 18005, 18006.

The Department of Fish and Wildlife—the author of the Wind
Power Guidelines—concluded that Whistling Ridge’s pre-project
assessment and avian studies complied with the Wind Power Guidelines
and that, because no data exists from constructed wind projects in other
industrial forests, represent the best available science for predicting
impacts. AR 20222 (App. B).

Although the Opponents complain that the Department did not

explain how such compliance could have occurred without analysis of
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“existing sources of data, and . . . less than one full year of avian surveys,”
Pet. Br. at 27, they fail to understand that the Wind Power Guidelines do
not contain mandatory requirements. The Wind Power Guidelines do not
constrain the Department’s ability to analyze this Project at this location
and to conclude—as it did—that Whistling Ridge’s pre-project assessment
and avian surveys were ‘“consistent with standard protocols utilized
throughout the U.S.,” that Whistling Ridge’s “data represent best available
science,” and that “no similar data exist[s] for constructed wind energy
projects in managed coniferous forest habitats that might help inform
impact predictions.” AR 20222 (App. B).

The Opponents challenge the Department’s conclusion that the
Project’s avian use and mortality would be similar to other projects
because that use/mortality relationship has been reasonably consistent
across habitat types, and assert that it is impossible to predict mortality
without knowing the level of avian use at the Project site. Pet. Br. at 27-
28. The Opponents fail to disclose, however, that the Department did
specifically address the level of avian use at the Project site, concluding
that Whistling Ridge’s pre-project assessment and avian use surveys are
consistent with standard nationwide protocols, represent best available

science, and are consistent with the Wind Power Guidelines. AR 20222
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(App. B). EFSEC’s unchallenged FEIS confirmed this conclusion.
AR 33141, 33142, 33167.

The Opponents point to Whistling Ridge’s wildlife biologist,
Greg Johnson’s, statement that he did not collect existing avian use data at
other commercial forestlands, including commercial forestlands managed
by the Department of Natural Resources and the United States Forest
Service. Pet. Br. at 24-25, AR 18156. They fail to disclose that Whistling
Ridge did obtain Northern Spotted Owl survey data from the Department
of Natural Resources and avian survey data from the Klickitat County
Energy Overlay Draft and Final EIS. AR 11507, 4456-7, 4272. They also
fail to disclose the balance of Mr, Johnson’s testimony that “data collected
on site is always going to be the best predictor of risk,” AR 18157, and
that any off-site data would “have little value,” AR 18156, due to
methodological differences between wind farm surveys and commercial
forestland surveys. AR 18155. Not only have the Opponents not
demonstrated that useful commercial forestland data actually exist, but
they undercut their own argument by paradoxically contending that
Whistling Ridge should have performed two years of avian surveys due to
the “dearth of existing information,” Pet. Br. at 27 (emphasis added).

The Opponents criticize Whistling Ridge for not including data

from other wind energy facilities proposed in the Pacific Northwest,
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Pet. Br. at 26, but fail to show that such data exists or that the sites for
such proposed facilities bear any scientifically valid similérity to the
Project site.

The Opponents complain that Whistling Ridge failed to perform
avian use surveys for a consecutive twelve-month period. Id. They have
not demonstrated that the Department interprets the Wind Power
Guidelines in this fashion. To the contrary, Whistling Ridge’s biologist,
Greg Johnson, stated that the Wind Power Guidelines are referring to
surveys performed in four seasons. AR 15968. The unchallenged FEIS
concurs. AR 33182, 33195,

The Opponents contend that Whistling Ridge should have
collected Partners in Flight breeding data for two bird species (the Olive-
Sided Flycatcher and the Vaux’s Swift) but fail to explain how this data
would have added anything of merit to the other information that
Whistling Ridge provided about these species. Pet. Br. at 24, AR 15985-
6, 868, 875, 884,

Based on this record, EFSEC did not violate the Guidelines
application rule, and EFSEC’s conclusion that the Project complied with

the Wind Power Guidelines was not arbitrary and capricious or
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unsupported by substantial evidence.

5. EFSEC properly addressed habitat mitigation through
ongoing regulation in response to current site conditions
and scientific analysis, in compliance with the
mitigation planning application rule, WAC 463-60-
332(3)

The Opponents contend that EFSEC violated WAC 463-60-332(3)

(“the mitigation planning application rule”) because Whistling Ridge’s

application at AR 4474-75 lacked a detailed habitat mitigation plan,

Pet. Br. at 29.*° The mitigation planning application rule asks applicants

' As a result, contrary to the assertion at Pet. Br. at 29 n.68, there was no
“inconsistency” with the Guidelines rule necessitating an explanation by EFSEC pursuant
to RCW 34.05.570(3)(h).

** The Opponents complain that EFSEC failed during its deliberations to
evaluate Whistling Ridge’s application for compliance with the mitigation planning
application rule under WAC 463-14-080(1) (“the deliberations rule”). Pet, Br. at 30, 32.
The Court should reject their complaint for three reasons, First, the deliberations rule is
part of a chapter intended “to publicize significant policy determinations and
interpretations by which [EFSEC] is guided.” WAC 463-14-010. The deliberations rule,
by its own terms, publicizes certain components of EFSEC’s internal analytic process
during its deliberations, stating that “whenever applicable” EFSEC will “[e]valuate an
application to determine compliance with chapter 80.50 RCW and chapter 463-60.”
(Emphasis added.) Nothing in the rule expresses an intent to create enforceable rights or
legal liabilities or to otherwise expose EFSEC’s internal deliberations to public scrutiny.
Second, the Opponents have not demonstrated how the presence or absence of an internal
EFSEC evaluation about the application would be material to the ultimate question of
Project approval based on the entire record before the Governor. Findings are not
required on issues that are immaterial to the outcome of a dispute. See In re Welfare of
A.B., 168 Wn.2d 908, 924-25, 232 P.3d 1104 (2010); Daughtry v. Jet Aeration Co.,
91 Wn.2d 704, 707, 592P.2d 631 (1979). Third, EFSEC’s compliance with the
deliberations rule is not properly before this Court because the Opponents failed to
1) exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288,
23197, 23242, 28768, 28808, 29092, 29180); 2) include this issue in their Petition for
Judicial Review, CP 16-17 (§ 7.2.6), as required by RCW 34,05.546; or 3) properly
assign error under RAP 10.3(a)(4). Pet, Br. at 4-8.

Based on their mistaken assumption that the application rules are rigid
requirements, and that EFSEC failed to force Whistling Ridge’s application to include an
elaborate (and speculative) habitat mitigation plan in its application, the Opponents also
argue that EFSEC therefore failed to ‘“decide issues requiring resolution” citing
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to discuss habitat and species measures such as avoiding, minimizing, and
mitigating impacts. WAC 463-60-332(3). Whistling Ridge’s application
contained such information. AR 4453-4, 4456, 4470-1, 4474-5. The FEIS
also described the design, construction, and operation activities that would
mitigate impacts to biological resources. AR 28172-83.

In addition, like EFSEC’s other application rules, the mitigation
planning application rule imposes no inflexible mandates and EFSEC
treated it accordingly. Instead of requiring Whistling Ridge to speculate in
its application about what comprehensive, ongoing habitat mitigation
actions might ultimately satisfy EFSEC and the Governor, EFSEC
approached habitat mitigation planning as it has at the other wind energy

facilities it regulates, by adopting an adaptive management approach.

WAC 463-30-320(6) (“the recommendation rule”). Pet. Br. at 32, As described above in
footnote 13, the recommendation rule actually requires that recommendations dispose of
all contested issues. BEFSEC’s recommendation package disposed of compliance with the
habitat mitigation planning application rule, and all other habitat related issues, for the
reasons described in the text of this brief. Moreover, EFSEC’s compliance with the
recommendation rule is not properly before this Court because the Opponents failed to
exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288, 23197,
23242, 28768, 28808, 29092, 29180).

On the same basis, the Opponents contend that EFSEC should have issued
findings and conclusions about whether Whistling Ridge’s application complied with the
mitigation planning application rule, citing RCW 34.05.580(3)(f). Pet. Br. at 32. They
again evidently intend to refer to RCW 34.05.570(3)(f), which authorizes judicial review
when an agency has not decided all issues requiring resolution. However, the application
rules are not mandatory, so they have not demonstrated that any findings on this question
were required. They have also not demonstrated how the presence or absence of such a
decision is material in light of all of the multiple sources of information available to
EFSEC. As described above in footnote 20, findings are not required on issues that are
immaterial to the outcome of a dispute. In addition, EFSEC’s compliance with
RCW 34.05.570(3)(f) is not properly before this Court because the Opponents failed to
exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288, 23197,
23242, 28768, 28808, 29092, 29180).
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AR 36158. EFSEC regulates such facilities on an on-going basis by
requiring and responding to pre- and post-construction studies and by
consulting with subject matter experts such as the Departments of Fish and
Wildlife, Ecology, Natural Resources, affected tribes, and the United
States Fish and Wildlife Service. AR 29283, 29285-86, 29284, 29299,
29300, 29301, 29287, 29294, 29291, 29300. This use of post-approval
plans and programs is “consistent with [EFSEC’s] long established and
successful procedures . . . requir[ing] development of specific compliance
provisions during the final design stages of project development, and
during and after project construction, with prescribed [EFSEC] oversight.”
AR 36158.*

The Department of Fish and Wildlife recommended this regulatory
approach to ensure that “pre-construction predictions of wildlife impacts
are, in fact, monitored over time and evaluated in order to manage
adaptively in response to the facts as they are borne out” by the Project.
AR 15961-2, accord AR 37038-9. The United States Fish and Wildlife

Service and the Counsel for the Environment’s wildlife biologist similarly

2l See also AR 29354, 29368 (“[a]daptive management utilized through a
Technical Advisory Committee will provide benefit by bringing appropriate interests and
skills to studies and development of remedial measures”); AR 29356 (EFSEC “provides
mitigation measures through . . . ongoing study aimed at providing continuing
improvement.”); AR 29357 (the site certification agreement will include “post-
construction . . . studies to increase understanding . . . and to pursue and recommend
suggestions to reduce . . . mortality” and “adaptive management strategies to optimize the
balance between measures that work and effective operation of the facility” and EFSEC
“support[s] performance analysis , . , in forest environments. . . .”).
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endorsed adaptive management strategies. AR 29356-7, 14838.
Intervenor below, Seattle Audubon Society, “strongly agrees with having
[EFSEC] including this type of adaptive management requirement in its
site certification.” AR 22362-3.%

To implement this regulatory choice, the site certification
agreement requires Whistling Ridge to undertake four major habitat
mitigation activities: 1) coordinate with the Department of Fish and
Wildlife to develop for EFSEC approval a habitat mitigation plan that
satisfies the Guidelines, AR 28285-6; 2) monitor post-construction avian
impacts, AR 29300; 3) create a Technical Advisory Committee to evaluate
avian and other monitoring data and make recommendations to EFSEC
about additional studies or mitigation, AR 28288; and 4) supply

supplemental compensatory mitigation if actual impacts exceed predicted

%2 The record illustrates the wisdom of this approach. Upon the realignment of
transmission feeder lines at the already-constructed, EFSEC-regulated, Wild Horse
Power Project, the Department of Fish and Wildlife recommended raptor perch guards to
avoid sage grouse predation. AR 37036. At the time installation was to occur, emerging
scientific information called into question the effectiveness of this approach, Id, The
Technical Advisory Committee thereupon required studies that ultimately suggested that
perch guards could exacerbate predation. Id. Based on the study results, the Department
of Fish and Wildlife and the United States Fish and Wildlife Service recommended that
EFSEC implement alternative protective measures. AR 37037-8, The Department’s
biologist specifically recommended such a “function based outcome rather than to be
fixated on a potential option that doesn’t seem to have support of the science on the
ground today. . ..” AR 37038. The Department’s designated EFSEC member stated, “I
appreciate the ability for the experts to get out there on the ground and try to not be stuck
with decisions that we made several years ago on a new industry that’s just now really
coming on in the shrub steppe [habitat] but be able to adapt over time and maneuver the
mitigation in the best way possible.,” AR 37038-9.
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impacts. AR 29286.%

While the Opponents complain that this approach defers regulatory
decisions to the future, they do not offer a legally valid justification for
their contention that doing so is impermissible, Pet. Br. at 31, They point
to the habitat mitigation planning application rule but, as described above,
this rule does not impose mandatory requirements on Whistling Ridge’s
application. They point to the requirement that EFSEC hold one
adjudicative hearing, but RCW 80.50 and the APA do not require—and
logic would not allow—EFSEC to accelerate to the adjudication all
regulatory decisions that could occur over the thirty-year life span of the

Project. AR 4333%* The Governor and EFSEC manage on-going

 The site certification agreement also requires Whistling Ridge to take a host of
additional steps to protect wildlife and habitat: protect wetlands, AR 29287; develop in
consultation with the Department of Fish and Wildlife a habitat restoration plan for
temporarily disturbed areas, AR 29288; comply with the Forest Practices Act, AR 29294,
29302; pay for a full-time, on-site environmental monitor, AR 29295-6; develop an
environmental compliance program including habitat restoration and other mitigation
measures, AR 29295; provide weekly environmental monitoring reports to EFSEC that
include habitat mitigation, AR 29295; implement best management practices to minimize
impacts to habitat and wildlife, AR 29296-7, 29301-2; implement post-construction avian
monitoring in consultation with the Department of Fish and Wildlife to quantify and
address impacts to avian species and assess the adequacy of mitigation measures,
AR 29300; implement compliance with the Bald and Golden Eagle Protection Act in
consultation with the Department of Fish and Wildlife and the United States Fish and
Wildlife Service, AR 29300; implement pre- and post-construction bat monitoring and
mitigation activities, AR 29301; develop and implement post-Project site restoration
plans, AR 29284-5, 29304; comply with the Wind Power Guidelines, AR 29356; use
low-impact lighting to reduce the attraction of insect-feeding species, AR 29357; mitigate
impacts through micro-siting, AR 29357; and avoid turbine locations that separate
nesting areas from food gathering areas, AR 29357, 29368.

* RCW 80.50.090(3) requires EFSEC to hold one adjudicative proceeding so
that “any person shall be entitled to be heard in support of or in opposition to the
application” but RCW 80,50 contains no requirements regarding the substantive contents
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mitigation needs at the other EFSEC-regulated wind energy facilities by
adaptive management, and the Legislature has not restricted the Governor
and EFSEC’s authority to do so. RCW 80.50.010; RCW 80.50.040.°
Although the Opponents contend that an adaptive management
approach to regulation “preclude[es] meaningful participation in a public
review of a proper mitigation plan, Pet. Br. at 31, 32, the Opponents have
had—and will continue to have—ample opportunity for input on habitat
mitigation activities at the Project site, If the site certification agreement
is amended, EFSEC will hold at least one public hearing. WAC 463-66-
030. If an EFSEC decision triggers review under the State Environmental
Policy Act, the Opponents will have opportunities to comment.
WAC 463-47-020 (citing WAC 197-11-502, -510, -535). EFSEC also
provides additional public comment opportunities. RCW 80.50.090,
WAC 463-06-050, AR 37119, 37206, 37261. Legal mechanisms also
exist for seeking judicial review of EFSEC’s decisions, ROKT,

165 Wn.2d at 295.

of such an application. RCW 80.50.020(3) simply defines “application” as “any request
for approval of a particular site or sites filed in accordance with the procedures
established pursuant to this chapter.” (Emphasis added.) The Opponents do not
challenge EFSEC’s interpretation or application of these statutes on constitutional due
process grounds, nor do they contend that these statutes dictate the contents of Whistling
Ridge’s application,

® The APA specifies that judicial review of such a discretionary choice is
limited to assuring that the choice has been made in accordance with the law, with the
reviewing court declining to itself undertake the exercise the discretion placed by the
legislature on the executive branch, RCW 34,05.574,
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EFSEC fully complied with the habitat mitigation planning
application rule. The legislature did not restrict the Governor’s discretion
to approve an adaptive management approach to project regulation, and
the Opponents have not demonstrated that they lack meaningful
opportunities for input into future regulatory decisions.

6. EFSEC complied with the project impact application
rule, WAC 463-60-332(3)(e), by properly identifying the
amount of potentially impacted habitat

The Opponents contend that EFSEC violated WAC 463-60-
332(3)(e) (“the project impact application rule”) by making allegedly

inconsistent findings about the amount of potentially impacted habitat.

Pet. Br, at 32,2 The project impact rule refers to the identification and

% The Opponents also contend that EFSEC failed to determine “whether the
calculations in the application are correct,” as allegedly required by WAC 463-14-080(1)
(“the deliberations rule”), and that EFSEC therefore violated RCW 34.05.570(3)(f),
which authorizes judicial review when an agency has not decided all issues requiring
resolution, Pet. Br. at 32, 34. The Opponents have not identified which calculations in
the application they think EFSEC failed to double-check. Moreover, as described above
in footnote 20, the deliberations rule publicizes EFSEC’s internal analytic process during
its deliberations but does not open those deliberations to attack. Even if it did, the rule
refers to evaluating the application to determine compliance with EFSEC’s statutes and
rules. It does not state that EFSEC must double-check all of the many scientific and
mathematical calculations in large energy facility siting applications, As a result, EFSEC
“failure” to double-check the calculations in the application could not have violated the
deliberations rule. The Opponents have also failed to draw any logical connection
between alleged unchecked calculations in Whistling Ridge’s application and their claim
that EFSEC made inconsistent findings about the amount of impacted habitat. They
therefore failed to demonstrate how any lack of findings under the deliberations rule
could be material. See In re Welfare of A.B., 168 Wn.2d at 924-25 (findings are not
required on issues that are immaterial to the outcome of the dispute); Daughtry,
91 Wn2d at 707. EFSEC did not violate either the deliberations rule or
RCW 34.05.570(3)(f). In addition, EFSEC’s compliance with these provisions of law is
not properly before this Court because the Opponents failed to 1) exhaust their
administrative remedies under RCW 34.05.534 (AR 22202, 22288, 23197, 23242, 28768,
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quantification of compensation for impacts or losses to existing species
due to project impacts and mitigation measures. WAC 463-60-332(3)(e).
The Opponents’ attempt to cherry-pick portions of the record to
support their argument should be rejected. As with decisions of the
courts,”” administrative decision should be read as a whole.”® This table
illustrates that EFSEC’s findings about potentially impacted habitat were

consistent with each other and with the unchallenged FEIS:

 Project | Adjudication | Recommendation

- Element

| Order

Project Area ‘1,1'52 acres “approxim‘atély “about 115 véé*re's”

(AR 28193) | 1152 acres” (AR 29311)
(AR 29335) “approximately 1000

acres” (AR 29313)

28808, 29092, 29180); 2) include this issue in their Petition for Judicial Review, CP 18-
19 (§ 7.2.8), as required by RCW 34.05.546; or 3) properly assign error under
RAP 10.3(a)(4). Pet. Br. at 4-8.

21 See Bennett Veneer Factors, Inc. v. Brewer, 73 Wn.2d 849, 853, 441 P.2d 128
(1968) (appellate court will read ambiguous finding of trial court “in context with the
court’s other findings™); In re Marriage of Smith, 158 Wn. App. 248, 256, 241 P.3d 449
(2010) (appellate court reads divorce decree “in its entirety and construe it as a whole”);
Callan v. Callan, 2 Wn. App. 446, 449, 468 P.2d 456 (1970) (*judgment must be read in
its entirety™).

% See Office of Pub. Util. Counsel v. Texas-New Mexico Power Co.,
344 S, W .3d 446, 450-51 (Tex. App. 2011) (“In construing orders of an administrative
agency, we apply the same rules as when we interpret statutes . . . .”"); Philip Morris USA
Inc. v, Tolson, 176 N.C. App. 509, 515, 626 S.E.2d 853, 858 (2006) (“In interpreting an
agency order, the order ‘should be read as a whole.”); Cedar Rapids Steel Transp.,
Inc. v. Towa State Commerce Comm'n, 160 N.W.2d 825, 838 (Jowa 1968) (“in the
interpretation of an adjudicatory order the entire instrument must be considered . . . in
order to determine its intent and purpose”).

¥ Defined in the FEIS, AR 28193 n.“a,” as the area shown in Figure 2-1,
AR 28192, which delineates a very large overall project site boundary, the majority of
which will undergo no Project-related development,

3% Defined in the Recommendation as “a site” of about 115 acres. AR 29311,
The omission of a “2” as the last digit is an obvious typographical error, as confirmed by
the later reference in the Recommendation to “approximately 1000” acres. AR 29313,
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Wind Facility | 384 acres 384 acres N/A
Footprint ' | (AR 28193) | (AR 28335)%

Total Areato | 56.15 acres N/A “Ta]bout 50

be Developed | (permanent acres,..for... the

Within impact) and permanent footprint

Project Area | 52.1 acres [and] “about 50
(temporary additional acres
impact) temporarily affected”
(AR 28193) (AR 29313)

“la]bout 100 acres
would be affected in
all, with about

half.. .temporarily

(AR 29320)

“About 100 acres will
be impacted by
temporary construction
activities;>® the
permanent...footprint
will be about 50 acres”
(AR 29323)

According to the unchallenged FEIS, the overall “project area” is 1,152
acres, with the actual “wind facility footprint” restricted to 384 of those
1,152 acres. AR 28193 (“Area Proposed for EFSEC Certification and
Micrositing”). In othér words, 1,152 acres are subject to EFSEC
regulation as the Project “area” but only 384 acres of the larger project

area is subject to potential on-the-ground development. Of those 384

*! Defined in the FEIS as “the total area of all corridors and development study
areas in the Project boundary with overlapping areas removed, in which development
potentially could take place.” AR 28193, n.“b.”

*2 Defined in the Adjudication Order as “permanently developed for placement
of the turbine towers, access roads, substations, underground and overhead transmission
lines, and an operations and maintenance facility.” AR 28335,

¥ Because temporary construction activities will also occur in the permanently
impacted areas, about 100 acres will be impacted be temporary construction activities.
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acres, actual on-the-ground development is restricted to less than fifty-
seven acres of permanent impacts and less than fifty-three acres of
temporary impacts, AR 28193 (“Impacts” and “Total Area to be
Developed within Project Area”).

The Opponents express confusion about whether these numbers
reflect Whistling Ridge’s original fifty-turbine application or the smaller
thirty-five-turbine project ultimately approved by the Governor.
Pet. Br. at 33. The unchallenged FEIS expressly states that it analyzed the
original project conformation of up to fifty turbines, AR 28191.

The Opponents also allege in passing that EFSEC failed to
determine which portions of the Project site require mitigation.
Pet. Br. at 32.* This assertion is contradicted by the portion of the table
above labeled “Total Area to be Developed Within Project Area,” which

shows that fewer than fifty-seven acres will be permanently impacted and

* The Opponents’ related contention that Whistling Ridge proposes height
restrictions on “hundreds of acres of forestland to provide wind clearance” and that such
height limitations might be maintained by “frequent clear-cuts or by replacing forested
habitat with grass or shrubs” Pet. Br. at 34, is inaccurate. AR 4333-6, 11331. As both
the application and the unchallenged FEIS stated, many of the remaining stands of trees
in the turbine corridors are near maturity and already subject to existing harvest plans.
AR 4333-4, 28204-6. A cleared area will be maintained approximately fifty feet in all
directions from each turbine and planted with native grasses and low-growing shrubs.
AR 4333, 28204. Trees will be planted between fifty and 500 feet around each turbine.
Id. From fifty to 150 feet from each turbine tree heights will be restricted to fifty feet
above the base of the turbine; between 150 and 500 feet from the turbine tree heights will
be restricted to approximately fifty feet above the turbine base within an area formed by a
ninety-degree angle centered on the prevailing wind, AR 28204, 28206, However, it is
expected that many of the replanted trees will grow at a rate that will not require any
artificial limits. 1d., AR 11331,
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fewer than fifty-three acres will be temporary impacted. The exact size
and locations of such impacts within the 384-acre Project footprint will be
determined through micro-siting as final construction plans are developed
and the on-the-ground habitat mitigation planning is completed. AR 4316,
36700, 29313.

Based on this record, EFSEC complied with the project impact
rule, made consistent findings, was not arbitrary and capricious, and
decided all issues requiring resolution,

7. EFSEC complied with the no-net-loss rule, WAC 463-
62-040(2)(a)

The Opponents contend that EFSEC violated WAC 463-62-
040(2)(a) (“the no-net-loss rule”), which requires no-net-loss of fish and
wildlife habitat function and value. Pet. Br. at 34.>> The no-net-loss rule
is part of the chapter that sets ongoing performance standards for the

construction and operation of energy facilities. WAC 463-62-010.

% The Opponents’ assignments of error and specification of related issues
pertaining to the amount of impacted habitat also recite the following issue: did
Respondents err by approving the Project without first ensuring that the ratio of
replacement habitat to impacted habitat would be greater than 1:1, Pet. Br. at5,
Although the Opponents make a passing reference to the rule that refers to the 1:1
mitigation ratio (WAC 463-62-040(2)(d)), the Opponents provide no argument or citation
to authority in support of their contention. Pet. Br. at 32-34, 36-40. Courts generally do
not consider such arguments that violate RAP 10.3(a)(5). Hollis v. Garwell, Inc.,
137 Wn.2d 683, 689 n4, 974 P.2d 836 (1999). If the Court nonetheless considers this
issue, the Court should reject the Opponents’ contention because, as described above at
pages 19-20, rules in WAC 463-62 (such as the 1:1 mitigation ratio rule) have ongoing
force and will be considered during the preparation and implementation of a habitat
mitigation plan. AR 29285-6. The Opponents have therefore not demonstrated that
EFSEC violated the 1:1 mitigation ratio rule.
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The Opponents have failed to demonstrate that EFSEC violated the

no-net-loss rule.*

The Department of Fish and Wildlife deemed the
Project to “fully mitigate for habitat losses for all species,” noting that the
100-acre habitat mitigation parcel proposed by Whistling Ridge is
calculated at a 2:1 replacement ratio.’’ AR 20227 (emphasis added),
20223.%% In its recommendation package, EFSEC’s specifically stated that
this parcel complies with the no-net-loss rule. AR 31259.%

Moreover, even if this showing was inadequate (which it is not), as

described above at pages 19-20, rules such as no-net-loss rule continue to

3 The Opponents also misrepresent the record by stating that “the facility itself
may be more than 1,100 acres in size, resulting in a virtual wall of turbines stretching
across multiple forested ridgelines.,” Pet. Br.at35. As described in the preceding
subsection of this brief, the overall Project area is 1,152 acres but the portion of that area
within which proposed development may potentially occur is 384 acres, of which fewer
than fifty-seven acres will be permanently impacted by no more than thirty-five turbines
built on land already logged for a century.

7 The Opponents describe WAC 463-62-010(1) as stating that “the agency
‘shall apply’ this standard during its administrative adjudications.” Pet. Br. 34, To the
contrary, WAC 463-62-010(1) simply states that it “sets . . . performance standards and

mitigations requirements , . . associated with site certification for construction and
operation of energy facilities” and that EFSEC “shall apply these rules to site certification
agreements. . . > WAC 463-62-010(2) states that the chapter “shall apply to the

construction and operation of energy facilities.”

% At the time the Department made this statement, Whistling Ridge was still
proposing a fifty-turbine project. During the adjudication, Whistling Ridge committed to
reduce the number of turbines to thirty-eight. AR 16732-3. In its Recommendation,
EFSEC recognized that this reduction mitigates the effect of the Project. AR 29313 n.2.
EFSEC and the Governor ultimately further reduced the allowable number of turbines to
no more than thirty-five. AR 29274. Presumably, a thirty-five-turbine project could have
fewer impacts than a fifty turbine project and produce a ratio even higher than 2:1.

* The Opponents have pointed to no requirement in the Energy Facility Site
Locations Act that would restrict the location of findings to only one portion of EFSEC’s
recommendation package. To the contrary, EFSEC’s recommendation package included
the FEIS and its Recommendation specifically stated that, except with respect to
aesthetics and heritage, it considered the FEIS as “proper basis for [EFSEC’s]
Recommendation.” AR 29259, 29314,
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apply to the Whistling Ridge’s preparation of habitat mitigation plan and
the Project’s Technical Advisory Committee. AR 29285-6, 29288-9.

Thus, EFSEC’s recommendation package complied with the no-

net-loss rule.*

8. EFSEC provided the Opponents with an opportunity to
evaluate and provide evidence about the proposed
habitat mitigation parcel

The Opponents contend that by allowing Whistling Ridge to offer

its proposed 100 acre habitat mitigation parcel in pre-filed rebuttal
testimony EFSEC violated RCW 34.05.449(2), RCW 80.50.090(3), and
WAC 463-30-020, which accord to parties in adjudications certain rights

to be heard. Pet. Br. at 36-38.%!

“ The Opponents make two additional contentions that are neither correct nor
properly before this Court. First, they allege that by failing to make findings about the
no-net-loss rule, EFSEC failed to “dispose of contested issues” (citing WAC 463-30-
320(6) (“the recommendation rule”)) and its orders are inconsistent with an agency rule
(citing RCW 34.05.580(3)(h)). Pet. Br. at 35-6 (presumably they intended to cite to
RCW 34.05.570(3)(h)). As discussed in the text of this subsection of this brief, EFSEC’s
recommendation package specifically cited the no-net-loss rule and stated that the
mitigation parcel complied with it. As a result, EFSEC did not violate the
recommendation rule or RCW 34.05.570(3)(h).

Second, the Opponents contend that EFSEC failed to decide all issues requiring
resolution, citing RCW  34.05.580(3)(f) (evidently intending to vcite to
RCW 34.05.570(3)()). Pet. Br. at 35. RCW 34.05.570(3)(f) authorizes judicial review
when agencies do not decide all issues requiring resolution. For the same reasons that
EFSEC complied with the recommendation rule and RCW 34.,05.570(3)(h)), it also
complied with RCW 34,05.570(3)(f).

In addition, EFSEC’s compliance with these provisions of law is not properly
before this Court because the Opponents failed to 1) exhaust their administrative
remedies under RCW 34.,05.534 (AR 22202, 22288, 23197, 23242, 28768, 28808, 29092,
29180); or 2) properly assign error under RAP 10.3(a)(4). Pet. Br, at 4-8.

' The Opponents also comment that EFSEC should have required Whistling
Ridge to include the 100 acre habitat mitigation parcel in its application, and that by not
doing so EFSEC violated the mitigation planning application rule (WAC 463-60-332(3))

41



The Opponents’ argument is meritless. Whistling Ridge submitted
its pre-filed rebuttal testimony about the mitigation parcel on
December 16, 2010. AR 11301, 16188-16195, 15791-818, 15825, 15823.
The adjudication did not begin until January 3, 2011. AR 16662.**
EFSEC specifically provided the Opponents with an opportunity to object
to pre-filed rebuttal testimony, but they elected not to do so with regard to
the habitat mitigation parcel.”’ AR 11875, 14580-1, 15868-70, 16358-
410. In now contending that they asked to present evidence or testimony
on the adequacy of the parcel, Pet. Br. at 37 (citing AR 22263), the
Opponents oddly cite to the Opponent Friends of the Columbia Gorge’s
post-adjudication brief, filed almost two months after the adjudication

ended. AR 22267, 20359. Moreover, at the time of the adjudication,

and EFSEC’s “procedures.” Pet, Br, at 40. The Court should reject this passing
comment because it violates RAP 10.3(a)(6). Courts will not consider alleged errors
when the party fails to provide argument and citation to authority.  Hollis,
137 Wn.2d at 689 n.4, If the Court considers the Opponents’ comment, it should be
rejected because, as described above at pages 12-13, EFSEC’s application rules such as
the habitat mitigation planning rule are not inflexible self-effectuating requirements,
EFSEC regulates through adaptive management, in concert with subject matter experts
such as the Department of Fish and Wildlife, and the site certification agreement
specifically requires Whistling Ridge to propose habitat mitigation measures such as the
mitigation parcel and does not require the entire process start over with the inclusion of
mitigation measures in the application. AR 29286, 29288,

* The record shows that Whistling Ridge first proposed the mitigation parcel to
the Department five months prior to the adjudication. AR 15792-5, EFSEC authorized
the parties to engage in discovery “at any time in the process.” AR 08630, 08628, The
Opponents evidently chose not to ask Whistling Ridge about the existence of a mitigation
parcel,

3 The Opponents comment in passing that Whistling Ridge offered the pre-filed
mitigation parcel testimony through Jason Spadaro but do not allege that this constituted
reversible error. Pet. Br. at 37,
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Opponent Friends of the Columbia Gorge addressed Whistling Ridge’s
pre-filed testimony about the parcel with its own pre-filed cross-
examination exhibits, AR 16846-8, 16849-51, and with extensive briefing.
AR 22261-66. In addition, along with intervenor Seattle Audubon
Society, Opponent Friends of the Columbia Gorge extensively cross-
examined multiple witnesses about the mitigation parcel. AR 18179-81,
18273-5, 18445-52.

The Opponents are equally incorrect that EFSEC made
inconsistent statements about the suitability of the parcel and the degree to
which the parcel affected its recommendation.** Pet. Br. at 39, EFSEC
stated that Whistling Ridge did not formally offer the parcel to EFSEC as
mitigation. AR 29331-2, AR 29357. EFSEC stated that it would therefore
not “address” the parcel in its findings. AR 29331-2, AR 29357. While in
its findings, EFSEC commented in the context of discussing establishment
of the Technical Advisory Committee that the parcel was “appropriate,”
EFSEC repeatedly emphasized here and elsewhere that the parcel “may”

satisfy Whistling Ridge’s mitigation obligation, AR 29368," 29331,

* This issue is not properly before this Court because the Opponents failed to
1) exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288,
23197, 23242, 28768, 28808, 29092, 29180); 2) include this issue in their Petition for
Judicial Review, CP 17-18 (§ 7.2.7), as required by-RCW 34.05.546; or 3) properly
assign error under RAP 10.3(a)(4). Pet. Br. at 4-8.

> In this regard, the Opponents cite to a related oral statement by EFSEC
Manager Al Wright that EFSEC had “considered and favorably regarded” the parcel.
Pet. Br. at 39, The Opponents omitted the rest of his statement, which is consistent with
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29357. Nowhere did EFSEC state that the parcel actually satisfied
Whistling Ridge’s mitigation obligation, The site certification agreement
requires that Whistling Ridge submit a habitat mitigation plan and EFSEC
stated that Whistling Ridge’s mitigation obligation “may” (not “must”) be
satisfied by the purchase of a mutually acceptable mitigation parcel or by
contributing money or fees for mitigation, AR 29286, 29320, 29324,
36167-8. As described above at footnotes 28 and 29, administrative
decisions, like decisions of the courts, must be read as whole. Contrary to
the Opponents’ contention, EFSEC’s statements about the mitigation
parcel cannot fairly be read as inconsistent regarding EFSEC’s acceptance
of the parcel or as prohibiting Whistling Ridge from offering the parcel as
part of its mitigation plan. EFSEC did not accept the parcel but did not

prohibit Whistling Ridge from offering it in the future.

the balance of EFSEC’s treatment of the parcel. The complete sentence is: “[EFSEC]
considered and favorably regarded that proposal; however, it was never really presented
to [EFSEC] in the form of a stipulated agreement between the parties, and so therefore
[EFSEC] simply acknowledged in the adjudicative process and its consideration but did
not make a finding on that particular issue because it was never culminated into a
stipulated agreement to [EFSEC].” AR 28720,

“ The Opponents also comment in passing that the proposed mitigation parcel
may not provide habitat for the same species of wildlife that would be impacted by the
Project. Pet. Br. at 37 n 37. This passing comment violates RAP 10.3(a)(6) and the
Court should disregard it. Hollis, 137 Wn.2d at 689 n.4, If the Court considers the
comment, the Department of Fish and Wildlife specifically approved the parcel as
appropriate mitigation and consistent with the Wind Power Guidelines, which do not
mandate identical forest habitat. AR 15825, 20227, 18010 (the Guidelines “should not be
viewed as preventing or discouraging . . . ‘customized’ or ‘alternative’ mitigation
packages”). In addition, this issue is not properly before this Court because the
Opponents failed to 1) include this issue in their Petition for Judicial Review, CP 17-18
(§ 7.2.7), as required by RCW 34,05.546; or 3) properly assign error under
RAP 10.3(a}(4). Pet. Br. at 4-8.
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Based on this recorci, EFSEC properly allowed the Opponents to
be heard pursuant to RCW 34.05.449(2), RCW 80.50.090(3), and
WAC 463-30-020 and did not act in an arbitrary and capricious fashion in
making consistent findings about the habitat mitigation parcel.

C. The Governor and EFSEC Properly ; Implemented the
Legislative Policy to Minimize Adverse Environmental Effects
Through Available and Reasonable Methods
1. Increased cut-in speeds
The Opponents contend that EFSEC violated RCW 80.50.010 and

WAC 463-14-020(1) when it did not require Whistling Ridge to

implement increased turbine cut-in speeds (i.e., the speed at which turbine

blades begin spinning) to protect birds and bats. Pet. Br. at 40-41.%7

RCW 80.50.010 and WAC 463-14-020(1) state the Legislature’s policy

that EFSEC minimize adverse environmental effects “through available

and reasonable methods.”

7 The Opponents also comment in passing that Whistling Ridge “may have”
underestimated the likely fatality rates for birds and bats, Pet. Br. at 41 n.77. This
passing comment violates RAP 10.3(a)(6) and the Court should disregard it. Hollis,
137 Wn.2d at 689 n.4. In addition, this issue is not properly before the Court because the
Opponents failed to 1) include it in their Petition for Judicial Review, CP 19 (§ 7.2.10), as
required by RCW 34.05.546; or 2) properly assign error under RAP 10.3(a)(4).
Pet. Br. at 4-8. If the Court elects to consider the comment, it should be rejected because
the Opponents do not contend that EFSEC committed reversible error. EFSEC received
and considered testimony regarding predicted avian, and bat fatalities from both
Whistling Ridge and the Opponents. The Opponents’ testimony was also submitted as a
comment on the Draft Environmental Impact Statement. AR 26774-78. As the
unchallenged FEIS recognized, the Opponents’ testimony overestimated fatality rates and
relied on a flawed assumption, AR 33174 (“[Tihe inflated estimates of raptor mortality
by Smallwood are flawed[.]”); AR 33180 (“Not accounting for this probability of finding
carcasses during multiple searches leads to an overestimate of fatality rates in
Smallwood’s estimator,”)
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The Opponents’ contention is meritless because their witness,
Shawn Smallwood, admitted that increased cut-in speeds have not been
adoptéd at any wind energy facility and that the only specific design he
identified is “experimental.” AR 15408.

Based on this record, RCW 80.50.010 and WAC 463-14-020(1)
did not require EFSEC to treat increased cut-in speeds as an available and
reasonable method of minimizing impacts. EFSEC also was not required
to specifically address increased cut-in speeds because, for an issue to be
properly raised before an agency, there must be more than a slight
reference to the issue in the record. King Cnty. v. Wash. State Boundary
Review Bd. for King Cnty., 122 Wn.2d 648, 670, 860 P.2d 1024 (1993);
Miles v. Harris, 645 F.2d 122, 124 (2d Cir. 1981) (agencies are not
“require[d] . . . explicitly to reconcile every conflicting shred of . . .
testimony™).

2. Radar-activated safety lighting

The Opponents allege that when EFSEC did not require radar-
activated safety lighting, it violated the requirement to use available and
reasonable methods to reduce effects on the environment, including

esthetic, heritage and recreational resources. Pet. Br. at 43-44 48

8 ERSEC analyzed the Project area’s scenic heritage, the implications of the
nearby National Scenic Area (16 U.S.C. § 5440(a)(10)), the significant development that
has already occurred in the Gorge, and the competing testimony on the question of visual
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Although the Opponents contend that EFSEC should have required
radar-activated aviation lighting to protect scenic resources, they have not
demonstrated that such technology was either available or reasonable.
The unchallenged FEIS described the Project’s aviation safety lighting as
small blinking points of red light that would not light up the sky or the
surrounding landscape, and concluded that compliance with the Federal
Aviation Commission’s lighting requirements provided appropriate
mitigation, noting that such lights are to some degree shielded from
ground level view due their vertical beam. AR 28416-8. By comparison,
the Columbia Gorge “already contains lighting on massive hydro-electric
dams, high-voltage transmission lines, antennas, highways, [and] in
cities. . ..” AR 16097,

The Opponents imply that radar-activated aviation lighting is
available and reasonable but the evidence they cite contradicts their
position. Pet, Br. at 47 n.89. Their witness, Dean Apostol, did not address
availability and reasonableness; he merely suggested that Whistling Ridge
should have analyzed radar-activated lighting technology. AR 14609.

The Counsel for the Environment expressed no opinion on availability or

impacts. AR 29346-54, 28357-9, 29317-19. Afier spending two days viewing the
Project site, and doing a detailed viewing site analysis, EFSEC ultimately adopted the
recommendation of the Counsel for the Environment to eliminate turbines corridors A-1
through A-7. AR 29336, 29352-3. EFSEC also went beyond that recommendation and
prohibited turbine corridors C-1 through C-8. AR 29352, 29367,29317 n,12.
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reasonableness, instead suggesting only that Whistling Ridge should have
investigated such technology. AR 22286. The Opponents cite to
Opponent Friends of the Columbia Gorge’s petition for reconsideration of
EFSEC’s recommendation, and excerpts attached to it from a 2011 permit
for a Wyoming wind farm. AR 28831-32, 28869-73. Even assuming that
information presented for the first time in a motion for reconsideration can
be considered notwithstanding WAC 463-30-335(2)’s requirement that
petitions for reconsideration be based on evidence in the record, the
Wyoming permit required that developer to seek Federal Aviation
Administration approval for radar-activated aviation lighting but did not
indicate that such lighting was reasonable or available (or that it would
ever receive FAA approval), AR 28871, 28872, 28873. What the record
also showed—and the Opponents do not challenge—is that radar-activated
lighting may actually pose a risk to planes due to concerns about lighting
system failures. AR 16096.

The Opponents also fail to mention the testimony of Michael Lang,
Opponent Friends of the Columbia Gorge’s Conservation Director.
AR 16009. Although he testified to his “understanding” that an unnamed
project somewhere in the northeastern United States used radar-activated

lighting, he did not testify that such lighting was part of the settlement
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between Friends and another turbine project developer in the vicinity of
the Gorge. AR 19025-6, 16014, 19035.

Based on this record, EFSEC was not required to treat radar-
activated safety lighting as an available and reasonable method under
RCW 80.50.010 and the Opponents have not demonstrated that EFSEC
erroneously applied the law, that EFSEC’s decision was unsupported by
substantial evidence, or that EFSEC violated a rule.

3. Measures to reduce turbine blade spin time

The Opponents also allege that EFSEC should have required
unspecified “measures to reduce the amount of time that the turbine blades
spin when not generating energy.” Pet. Br. at 49. They neither identify
such measures nor demonstrate that they are available and reasonable.
Based on this record, EFSEC was not required to treat unidentified
measures to reduce blade spin time as available and reasonable methods
under RCW 80.50.010 and the Opponents have not demonstrated that
EFSEC failed to decide an issue that was properly raised before it or failed

to dispose of a properly contested issue.
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D. The Governor and EFSEC Properly Addressed Land Use
Consistency

1. The Opponents have not overcome Skamania County
Resolution 2009-54, which is prima facie proof of land
use consistency

The Energy Facility Site Locations Act required EFSEC to

determine whether the Project’s site “is consistent and in compliance
with” Skamania County’s comprehensive land use plan and zoning
ordinances” (collectively “land use provisions”). RCW 80.50.090(2),
WAC 463-26-050, -060, -110. EFSEC’s rules gave Whistling Ridge the
opportunity to submit to EFSEC a certificate from Skamania County
certifying consistency of the site with the County’s land use provisions.
WAC 463-26-090.  Whistling Ridge submitted Skamania County
Resolution 2009-54 which, under EFSEC’s rules, constituted prima facie
proof of consistency “absent contrary demonstration by anyone present at
the hearing.” AR 11596-11624, WAC 463-26-090. As the entity
empowered to implement and interpret its land use provisions, Skamania
County’s interpretation is worthy of deference. Ford Motor Co. v City of
Seattle, Executive Servs. Dep’t, 160 Wn.2d 32, 42, 156 P.3d 185 (2007)
(reviewing coutts give considerable deference to a local government’s

construction of its zoning ordinances). As explained below, EFSEC
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correctly concluded that the Opponents did not overcome this

presumption. AR 29342-3, 29366, 29314.

2. Background on the legal relationship between
Skamania County’s Comprehensive Plan and its zoning
ordinances

Skamania County developed its comprehensive plan and zoning
ordinances pursuant to the Planning Enabling Act, RCW 36.70.
AR 11601. That Act and decades of settled case law define the nature
of—and establish a hierarchy between—those documents.

The Planning Enabling Act defines comprehensive plans as the
“beginning step” in planning, as “policy guide[s],” and as a “source of
reference to aid in the developing, correlating and coordinating official
regulations and controls.” RCW 36.70.020(6). The Act mandates that
“[iln no case shall the comprehensive plan, whether in its entirety or area
by area or subject by subject],] be considered to be other than in such form
as to serve as a guide to the later development and adoption of official
controls.” RCW 36.70.340. Washington courts have thus consistently
held that comprehensive plans have no project-specific regulatory effect.
Citizens for Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861, §73-
74, 947 P.2d 1208 (1997); Cougar Mountain Assocs. v. King Cnty.,
111 Wn.2d 742, 757, 765 P.2d 264 (1988); Westside Hilltop Survival

Comm. v. King Cnty., 96 Wn.2d 171, 175-176, 634 P.2d 862 (1981);
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Cathcart-Maltby-Clearview  Cmity. Coun. v. Snohomish  Cnty.,
96 Wn.2d 201, 212, 634 P.2d 853 (1981).%

Zoning ordinances, in contrast, are one of the “official controls” on
“the physical development of a county . . . and are the means of translating
into regulations and ordinances all or any part of the general objectives of
the comprehensive plan.” RCW 36.70.020(11), .550, .570; Viking
Properties, Inc. v. Holm, 115 Wn.2d 112, 126, 118 P.3d 322 (2005)
(“. .. it is local development regulations . . . which act as a constraint on
individual landowners.”). Zoning ordinances are presumed to be valid.

Cathcart-Maltby-Clearview, 96 Wn.2d at 211.

“ Exceptions to this principle are when the zoning ordinance itself requires
compliance with the comprehensive plan, Weyerhaeuser v. Pierce Cnty., 124 Wn.2d 26,
43, 873 P.2d 498 (1994), or the legislature creates a statutory exception by giving
comprehensive plans direct regulatory effect, as is the case of the State Environmental
Policy Act in RCW 43.21C.060. West Main Assocs. v. City of Bellevue,
49 Wn. App. 513, 524-25, 742 P.2d 1266 (1987). The Opponents describe this latter
exception somewhat inaccurately by stating that comprehensive plans are enforceable
standards when “specifically called out” as the basis for exercising regulatory authority.
Pet. Br, at 50 n.93. This is only cotrect if by “specifically called out” the Opponents
mean “the legislature has enacted a statute, such as the one discussed in West Main
Assocs., which expressly mandates that comprehensive plans be given regulatory effect.”
RCW 80.50.090(2) is not such a statute, RCW 80.50.090(2) requires EFSEC to
“determine” whether the site is “consistent and in compliance with” the comprehensive
plan and zoning ordinances. In contrast to the statute addressed in West Main Assocs.,
RCW 80.50.090(2) does not state that it gives direct regulatory effect to comprehensive
plans. In addition, RCW 80.50.090(2) should be read in concert with the rest of
RCW 80.50. State, Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11,
43 P.3d4 (2002). Notwithstanding the State’s power to preempt local land use
provisions, RCW 80.50.100(2) states that EFSEC “shall include conditions in the draft
certification agreement . . . to protect . . . local government or community interests . ...”
The Opponents’ reading would disrupt the settled expectations of local governments and
the public that comprehensive plans have no project-specific regulatory effect and would
create a senseless dichotomy between energy facilities sited by EFSEC and energy
facilities sited by local governments, with the former—but not the latter—subject to
direct regulation by the comprehensive plan.
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In the event of a conflict between a zoning ordinance and a
comprehensive plan, the specific zoning ordinance prevails, Citizens for
Mount Vernon, 133 Wn.2d at 874 (citing Cougar Mountain,
111 Wn.2d at 757); Nagatani Bros., Inc. v. Skagit Cnty. Bd. of Comm'rs,
108 Wn.2d 477, 480, 739 P.2d 696 (1987). If a comprehensive plan
prohibits a particular use but the zoning code permits it, the use is
permitted.  Citizens for Mount Vernon, 133 Wn.2d at 874. These
principles have been enforced by courts both prior to and following the
enactment of the Growth Management Act (“GMA”) in 1991,

The Project is located within the Skamania County comprehensive
plan’s Conservancy land use designation.”’ AR 11604, The designation is
“intended to provide for the conservation and management of existing
natural resources in order to achieve a sustained yield of these resources,
and to conserve wildlife resources and habitats.” AR 22012, Within the

Conservancy designation “[1]ogging, timber management, agricultural and

0 Citizens for Mount Vernon, 133 Wn2d at 873-74 (post-GMA); Cougar
Mountain, 111 Wn.2d at 757 (pre-GMA); Nagatani Bros., 108 Wn,2d at 480 (pre-GMA);
Timberlake Christian Fellowship v. King Cnty., 114 Wn. App. 174, 183, 61 P.3d 332
(2002), review denied sub nom., Citizens for a Responsible Rural Area Dev. v. King
Cnty., 149 Wn.2d. 1013, (post-GMA); Lakeside Indus. v. Thurston Cnty.,
119 Wn. App. 886, 894-5, 83 P.3d 433, review denied, 152 Wn.2d 1015 (2004) (post-
GMA).

3! Skamania County approved its first comprehensive plan in 1977, AR 21994,
and adopted zoning ordinances between 1989 and 1991. AR 21996. In 2007, the County
adopted a new comprehensive plan. AR 16866, In 2008, the County prepared new
zoning ordinances, but they cannot go into effect until the County prepares an
Environmental Impact Statement. AR 16864, 16892, As a result, the County’s current
zoning ordinances predate its 2007 comprehensive plan.
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mineral extraction” are the “main use activities” and the plan enumerates
particular uses that are appropriate “depending upon . . . adopted zoning
classifications.” AR 22012-3,

Consistent with the Planning Enabling Act, the comprehensive
plan defines itself as a policy guide implemented through development
regulations and not as a seclf-effectuating regulatory enactment.
AR 21993, 22009 (Land Use Element “provides policy guidance” for uses
of land with “[p]recise standards, such as . . . permitted uses . . ., included
in the various implementing ordinances. . . .”).

Policy LU.1.2 in the plan provides that the comprehensive plan is
not intended “to foreclose on future opportunities that may be made
possible by technical innovations, new ideas and changing attitudes [so]
other uses that are similar to the uses listed here should be allowable uses,
review uses or conditional uses, only if the use is specifically listed in the
official controls of Skamania County for that particular land use
designation.” AR 22013 (emphasis added). One of the uses enumerated
as appropriate within the Conservancy designation is “[p]ublic facilities
and utilities, such as . . . utility substations . . ..” Id. In accordance with
Policy LU.1.2, the County considered the Project to be a semi-public
utility facility that is similar to such public facilities and utilities.

AR 11603-4.
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Consistent with the comprehensive plan’s statement that
appropriate uses within the Conservancy designation depend upon adopted
zoning classifications, the Project is within the County’s unmapped
(“UNM”) zoning classification. AR 22012, 11608.°* In the UNM zoning
classification, “all uses which have not been declared a nuisance by
statute, resolution or court of jurisdiction are allowable.” Skamania
County Code 21.64.020, AR 22127. The County’s list of public nuisances
does not include wind energy projects. Skamania County Code 8.30.010,

AR 11608.

3. The Opponents have not overcome the presumption of
land use consistency created by Resolution 2009-54

The Opponents contend that the Project is inconsistent with the
comprehensive plan’s Conservancy designation because wind projects are
not specifically enumerated as allowed uses and because the Project is
inconsistent with the purpose of the Conservancy designation.
Pet. Br, at 52. Their argument fails to overcome the presumption of
consistency attached to Skamania County Resolution 2009-54.
AR 11596-11624, WAC 463-26-090.

First, as discussed above, it is settled law that Skamania County’s

comprehensive plan is not a self-effectuating regulatory document that can

*2 The only exception is a five-acre parcel in the R-5 zone devoted to an
alternative location for the operations and maintenance facility. AR 28365. This parcel
plays no role in the Opponents’ appeal.
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directly “allow” or “prohibit” the Project. As a result, it is irrelevant
whether or not the plan enumerates wind projects as an allowed use.

Second, even if the comprehensive plan has direct regulatory effect
(which it does not), the Project complies with the plan. The Opponents
base their argument to the contrary on the plan’s Policy LU.6.1.
Pet. Br, at 52-53. By its own term, Policy LU.6.1 does not invalidate
previously enacted zoning ordinances such as Skamania County
Code 21.64.020, which allows within the UNM zoning classification any
use that is not a nuisance. Consistent with the status of the comprehensive
plan as a plan, based upon which future zoning ordinances will be
developed, Policy LU.6.1 addresses future zoning ordinances: “[t]hree
types of uses should be established for each land use designation under
this plan and for any zone established to implement this plan.” AR 22017
(emphasis added), RCW 36.70.340.>

Policy LU.6.1 must also be read in the context of the goal that it
supports: the public participation Goal, LU.6, is “[tlo provide
opportunities for citizen participation in the government decision process
and in planning activities regarding land development.,” AR 22017.

Reading the policy to invalidate automatically Skamania County

% As discussed above at footnote 51, Skamania County’s 2007 comprehensive
plan post-dates its zoning ordinances, so its implementing ordinances have yet to be
enacted.
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Code 21.64.020 violates not only this public participation goal but also the
Planning Enabling Act’s public notice and comment requirements for
zoning ordinance amendments. RCW 36.70.580, .630.

Moreover, a separate policy, Policy LU.1.2, allows uses similar to
those enumerated in the Conservancy designation, so by its own terms the
plan does not require all allowed uses to be expressly enumerated.™*
AR 22013, The County considered the Project to be a semi-public facility
contemplated by Policy LU.1.2 as a use that is similar to the public
facilities and utilities specifically enumerated as allowed uses. AR 11604,
22013.>> While the Opponents contend that this reading of Policy LU.1.2

is incorrect because it also contains “operative, regulatory language”

* The Opponents may argue in reply that RCW 36.70.545 invalidates zoning
ordinances that are inconsistent with a comprehensive plan. RCW 36.70.545 provides
that “development regulations of each county that does not plan under RCW 36.70A.040
[the GMA] shall not be inconsistent with the county’s comprehensive plan.”
RCW 36.70.545 does not invalidate inconsistent zoning ordinances, The Court should
construe RCW 36.70.545 together with the related statutes in the Planning Enabling Act.

Tracfone Wireless, Inc. v. Wash. Dep't of Rev., 170 Wn.2d 273, 281, 242 P.3d 810

(2010). The Opponents’ reading of RCW 36.70.545 would contradict RCW 36.70.340,
which defines comprehensive plans as guides to later development of zoning ordinances,
and RCW 36.70.580 and .630, which require public notice and comment before zoning
ordinances are amended. Automatic invalidation of existing zoning ordinances upon
adoption of a new and allegedly inconsistent comprehensive plan would disrupt the
settled expectations of local governments, landowners, and the public, and (depending on
the scope and content of an amended comprehensive plan) could leave some local
governments and landowners unexpectedly lacking zoning ordinances. The Court should
avoid such an unlikely, absurd and strained construction. Kilian v. Atkinson,
147 Wn.2d 16, 21, 50 P.3d 638 (2002).

» Skamania County Code 21.08.010 defines “semi-public facilities” as
“facilities intended for public use which may be owned and operated by a private entity.”
The record reflects that Whistling Ridge has requested connection to the Bonneville
Power Administration’s transmission lines for use by public utilities. AR 25181, 15933,
16819.
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mandating that similar uses are only allowed if specifically listed in a
zoning ordinance, comprehensive plans by definition do not contain
“operative, regulatory language.” Moreover, Policy LU.1.2, like Policy
LU.6.1, is contemplating future zoning ordinances.

The Opponents are equally incorrect that the Project is inconsistent
with the purpose of the Conservancy designation, which is to “provide for
the conservation and management of existing natural resources in order to
achieve a sustained yield of these resources, and to conserve wildlife
resources and habitats.” Pet, Br., at 55-6, AR 22012, The Opponents
assert that by referring to Wikipedia rather than looking at
RCW 36.70A.060(1)(a) in the Growth Management Act, EFSEC
misconstrued the term “natural resource” as including wind power. Their
contention is meritless for three reasons.

First, the Growth Management Act provision cited by the
Opponents, RCW 36.70A.060(1)(a), requires counties planning under the
Growth Management Act to adopt regulations to conserve agricultural,
forest, and mineral resource lands.® But since Skamania County does not
plan under the Growth Management Act, the statute is inapplicable to the

County. AR 11601.

6 RCW 36.70A.060(1)(a) refers to RCW 36.70A.170, which requires all
counties to designate agricultural, forest, and mineral resources lands.
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Second, even if RCW 36.70A.060(1)(a) applied to the County, the
Opponents have not demonstrated that the legislature intended in the
Growth Management Act to prevent local governments and EFSEC from
considering wind to be a natural resource.’’ To the contrary, state law
specifically defines wind as a natural resource. RCW 19.29A.,090(3)
(“qualified alternative energy resources means . . . [w]ind”);
RCW 19.285.030(20) (“[r]enewable resource . . . means . . . wind”).*®

Third, given that state law defines wind as a naturél resource, the
Opponents cannot credibly argue that EFSEC committed reversible error
when it stated that “[a]ir and the force of wind are identified as natural
resources. See, e.g., Wikipedia.” AR 29343 n,23 (emphasis in original).
Webster’s Third New Int’l Dictionary defines “natural resources” as
“materials (as mineral deposits or waterpower) supplied by nature.”

Webster's Third New Int’l Dictionary, 1507 (2002). Wind power meets

*7 Based on their arguments before EFSEC, the Opponents may argue in their
reply that RCW 36.70A.020(8) and RCW 36.70A.170 in the Growth Management Act
restrict consideration of wind as a natural resource. AR 28793-4. Neither statute pertaing
to the definition of “natural resource” in the Conservancy designation’s purpose
statement. RCW 36.70A.020 describes goals that are to be used exclusively by counties
planning under the Act but, as already explained, Skamania County does not plan under
the Act. Moreover, RCW 36.70A.020(8) encourages counties to maintain and enhance
“natural resource industries,” not “natural resources,” RCW 36.70A,170 requires all
counties to designate “resource lands,” including “[florest lands that are not already
characterized by urban growth and that have long-term significance for the commercial
production of timber.” However, nowhere does RCW 36,70A.020(8) or
RCW 36.70A.170 prohibit wind from being identified as a natural resource for other
purposes.

%% The Director of Washington’s State Energy Office, Tony Usibelli, testified
that “[elnergy policy and law in Washington have been evolving to
strengthen . . . support for renewable resources, including wind.” AR 15346, 15345.
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this definition.

For all of these reasons, the Opponents did not overcome the
presumption of land use consistency created by Skamania County
Resolution 2009-74. They therefore have not demonstrated to this Court
that EFSEC’s finding of land use consistency was reversible error.

4. EFSEC properly construed Skamania County’s
moratorium

The Opponents contend that EFSEC misinterpreted the County’s
moratorium by concluding that it is not a zoning ordinance. Pet. Br. at 58.
The Opponents are incorrect for three reasons.

First, the Opponents misrepresent the moratorium as directly
“prohibiting” forest practices conversions. Insofar as it is applicable to
this case, the moratorium applies, not directly to forest practice
conversions, but to the County’s acceptance and processing of State
Environmental Policy Act (“SEPA”) checklists related to certain forest
practices conversions.”> AR 16856,

Second, under the Skamania County Code, a SEPA checklist is
“not needed if . . . SEPA compliance has been initiated by another

agency.” Skamania County Code 16.04.070(A). EFSEC initiated SEPA

% The moratorium also applies to the County’s acceptance and processing of
certain permits for larger parcels created by deed after January 2006 and for subdivisions
and short subdivisions, but these portions of the moratorium play no role in this case.
AR 16856,
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compliance for the Project, so the County’s moratorium on its own
acceptance and processing of a SEPA checklist is facially inapplicable to
the Project, ®® AR 1015.

Third, even if the moratorium had any bearing on the Project’s
SEPA checklist (which it did not), the moratorium is not a zoning
ordinance as defined in the Energy Facility Site Locations Act. The Act
defines “zoning ordinance” as a local government ordinance “regulating
the use of land,” RCW 80.50.020(22). The moratorium does not regulate
land use because to “regulate” means to “govern or direct according to
rule,” and Skamania County’s acceptance and processing—or moratorium
on acceptance and processing—of SEPA checklists does not govern or
direct land use. Webster’s Third New Int’l Dictionary, 1913 (2002).
SEPA checklists provide information that governments use to determine
whether a proposal’s environmental impact requires preparation of an
Environmental Impact Statement. WAC 197-11-315, -960. Such

environmental information assists governments make decisions about

5 This result with regard to EFSEC projects is consistent with the purpose of the
County’s moratorium, which the County enacted in response to encroaching residential
development, AR 16854 (“most of the area . . . not . . . covered by a zoning classification
is ., . used as commercial forest land . . . and . . . the Growth Management Act requires
counties to protect commercial forest land from encroaching residential use”), AR 16855
(“[t]he County Commissioners are determining which areas will be designated as
commercial forest land and protected from the encroachment of residential uses”,
“uncontrolled  residential growth in the areas of commercial forest
lands . .. could . . . increase the risk of forest fires; and “information was gathered to help

determine . .. the best locations. .. for future residential development”) (emphasis
added),
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proposals. WAC 197-11-055(2), Norway Hill Pres. & Prot. Ass’n v. King
Cnty., 87 Wn.2d 267, 277-78, 552 P.2d 674 (1976). The environmental
information does not, however, itself impose any self-effectuating
regulatory controls, i.c., it does not “regulate” land use within the meaning
of Energy Facility Site Locations Act.®!
Based on this record, the Opponents have not demonstrated that
EFSEC improperly interpreted the County’s moratorium,
E. The Site Certification Agreement Does Not Allow the Project
Layout to Be Impermissibly Undetermined, Properly
Addresses Forest Practices Decision Making, and Contains

Consistent Forest Practices Provisions

1. The site certification agreement does not allow the final
Project layout to be impermissibly undetermined

The Opponents contend that the Project’s layout and impacts are
impermissibly undetermined because individual turbines may be located
“almost anywhere within the 1,150-acre Project site.” Pet. Br. at 65. In
reality, the site certification agreement requires that construction and
operation “shall be located within the areas designated herein and in the

modifications to revised Application for Site Certification.” AR 29273.

5! The meaning of the zoning ordinance definition in RCW 80.50.020(22) is
plain on its face. However, if the statute were deemed ambiguous, application of the
canons of construction would still result in the exclusion of SEPA activities from the
ambit of the statute. Expressing one thing in a statute implies the exclusion of the other
and statutory omissions are deemed to be exclusions, In re Det of Williams,
147 Wn.2d 476, 491, 55 P.3d 597 (2002). If the legislature intended to include SEPA
activities in the definition of “zoning ordinance” it would have included a reference to
RCW 43.21C in RCW 80.50.020(22). The lack of such a reference indicates legislative
intent to exclude such activities from the definition,
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EFSEC’s Recommendation, as incorporated into the site certification
agreement, specifically states that “[w]ind turbine towers would be
distributed among five turbine corridors, identified as Corridors A through
E on Application Revised Fig. 2.3-1” (and excluding construction of
turbine corridors A-1 through A-7 and the C-1 through C-8). AR 29271,
29323-4 (turbine corridor map), 29319, 29317 n.12.%* Thus, the scope of
the Project is not impermissibly undetermined.,

The Opponents now point to language in the agreement stating that
the turbines’ final locations may vary from the locations shown on the
conceptual drawings in the application. Pet. Br. at 65, n,108. This does
not support their argument that turbines may therefore be located
anywhere within the 1,152-acre site. The Opponents have selectively
omitted the balance of the sentence, which states “but [the turbine
locations] shall be consistent with the conditions of this Agreement
and . . . the final . . . plans approved by EFSEC.” AR 29274, Read in the
context of the provisions described above, this language allows turbines to
be located within the five corridors, but does not allow the corridors to

change location or allow turbine construction outside the corridors.

62 See also AR 29350 (tower placement in the corridors is subject to micro-
siting), AR 4316 (application sought approval for construction within corridors,
AR 25325 (FEIS analyzed turbines in corridors), AR 16818 (Whistling Ridge testimony
regarding turbine corridors).
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The Opponents also argue that by deferring final approval of
specific turbine locations to a future date, the Governor has violated public
participation requirements. As described above, this contention is
meritless because the Opponents have multiple meaningful opportunities
for future participation, including the option of seeking judicial review.

Based on this record, the Governor’s decision was supported by
substantial evidence, complied with all rules and procedures, and the
Opponents have not demonstrated substantial prejudice.

2. The site certification agreement properly addresses
forest practices decision making

The Opponents contend that EFSEC erred by deferring regulatory
decision making under the Forest Practices Act.® Pet, Br. at 67-68.

The Oppf)nents are incorrect. The Energy Facility Site Locations
Act supersedes the Forest Practices Act for EFSEC-regulated projects but
the Governor and EFSEC have elected to regulate the Project’s forest
practices by applying the latter Act. RCW 80.50.110, AR 29294, 29302,
The site certification agreement states that Whistling Ridge’s forest

practices activities must be permitted by a forest practices application and

% The Forest Practices Act regulates the growing, harvesting, or processing of
timber on forest land. RCW 76,09.010; RCW 76.09.020(15), (17). Landowners must
submit forest practices notifications or application prior to beginning most forest
practices. RCW 76.09.050(2); WAC 222-20-010(1), Depending on the classification of
the forest practice, the landowner must either obtain regulatory approval of a forest
practices application or wait for the expiration of a specified number of days after filing a
notification. Id; WAC 222-20-020.
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that this obligation applies “to activities during the construction phase of
the project and to subsequent activities on land remaining in forestry for
the duration of the project.” AR 29294. As discussed in more detail in the
succeeding section of this brief, the site certification agreement requires
Whistling Ridge to submit forest practices applications sixty days prior to
beginning forest practices associated with construction, and again sixty
days prior to beginning any forest practices on land remaining on forestry
for the duration of the Project. AR 29294, 29283, 29276, 29302,

This structure ensures that EFSEC’s analysis of Whistling Ridge’s
forest practices will occur within a reasonable proximity to the time of the
activities, rather than months or years previously, and that EFSEC’s
analysis is based on the most precise and current information about on-
the-ground conditions. This approach is consistent with the relatively
short timeframes applicable to forest landowners who are not regulated by
EFSEC* and with the adaptive management approach to Project
regulation discussed in detail above.

The Opponents are equally incorrect that by deferring forest
practices decisions to the future, EFSEC has deprived them of public

participation opportunities. As described above, the law accords the

5 Under the Forest Practices Act, the timeframe between filing a forest practices
application and the time landowners may begin operations is generally short. WAC 222~
20-010(1), -020(1) (generally fourteen to sixty days).
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Opponents multiple meaningful opportunities for public participation in
future decision making and the Opponents have pointed to no requirement
that the site certification agreement recite those provisions.

Based on this record, the Governor’s decision properly decided all
issues, complied with EFSEC’s rules, was based on substantial evidence,
and is not arbitrary and capricious, and the Opponents have not
demonstrated substantial prejudice.

3. The site certification agreement contains consistent
forest practices provisions

The Opponents contend that site certification agreement Articles
IV(M) and VII(E) are inconsistent. Pet. Br. at 69.% The Opponents are
incorrect because Articles IV(M) and VII(E) are consistent where
consistency is required.

Both articles require Whistling Ridge to comply with the Forest
Practices Act throughout the life of the Project. AR 29294, 29302.
Article TV(M) applies to the construction phase of the Project and
therefore requires compliance “during the construction phase of the
project and to subsequent activities on land remaining in forestry for the
duration of the [P]roject.” AR 29283, 29294, Article VII(E) applies to

Project operations and therefore requires compliance only for “activities

% This issue is not properly before this Court because the Opponents failed to
exhaust their administrative remedies as required by RCW 34,05.534, AR 22202, 22288,
28768, 28808, 29092, 29180.
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on land remaining in forestry for the duration of the [P]roject.”
AR 29301, 29302.

Both articles contain a sixty-day deadline for submitting forest
practices applications but, because the articles come into play at different
points during the Project’s lifespan, each contains a different trigger for
the start of the sixty-day clock. Article IV(M) applies to the construction
phase, so it requires submission of a forest practices application sixty days
prior to “initiating ground disturbance activities.”®® AR 29294, Article
VII(E), in contrast, requires submission of the application 60 days prior to
actually “initiating forest practices” on “land remaining in forestry for the
duration of the [P]roject.” AR 29302,

While Section VII(E) states that the Department of Natural
Resources will conduct forest practices compliance and enforcement on
EFSEC’s behalf, and Section IV(M) does not, the Adjudication Order

(which is part of the site certification agreement, AR 29271) explicitly

% This is consistent with the agreement’s definition of “construction” as “any
foundation construction including hole excavation, form work, rebar, excavation and
pouring of concrete for the [turbines and other structures] and erection of any permanent,
above-ground structures” and with the incorporated Recommendation’s requirement that
Whistling Ridge submit a forest practices application sixty days prior to construction,
AR 29276, 29327. The Opponents’ comment that the definition of “construction” does
not include activities governed by the Forest Practices Act misses the point. Pet.
Br.at 70, It is true that regulation under the Forest Practices Act concerns forest
practices as defined in RCW 76.09.020(17) and does not regulate activities such as hole
excavation and pouring of concrete. However, forest practices associated with these
types of construction activities are regulated, usually as conversion-related forest
practices defined as Class IV-Generals, See RCW 76.09.050(1)(Class IV(a)); WAC 222-
16-050(2)(Class IV-Generals described),
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stated that EFSEC “retains the Department of Natural Resources . . . as a
subcontractor to assist [EFSEC] in ensuring that a Project meets all
applicable requirements of the [Forest Practices Act].” AR 29360, 29370.
As a result, there can be no legitimate doubt about forest practices
enforcement under both articles.

Contrary to the Opponents’ reading, Article IV(M) does not
enumerate as requiring a forest practices application “road construction
and reconstruction, reforestation, gravel and rock removal, and slash
disposal.” Pet. Br,at70. Article TV(M) requires a forest practices
application for “all forest practices, including, but not limited to, timber
harvest, road construction/reconstruction and reforestation activities,” with
the full scope of such coverage determined by the overarching citation to
the Forest Practices Act and rules, which regulate forest practices
associated with such activities, AR 29294, The references to “gravel and
rock removal, and slash disposal” cited by the Opponents are in the next
portion of Article IV(M), which specifies that “other activities . . . may
require additional permits” such as a surface mining reclamation permit or
a burn permit, AR 29294-5 (emphasis added). While the Opponents

complain that Article VII(E) does not contain these requirements, Article
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VII(E) specifically requires Forest Practices Act compliance for “all”
forest practices.”’

Based on this record, the Opponents have not demonstrated that
the site certification agreement‘contained inconsistent references to forest
practices, that EFSEC failed to decide all issues, or that the Governor’s
decision was arbitrary and capricious,

F. The Opponents Are Not Entitled to Attorneys’ Fees and Costs

The Opponents seek attorneys’ fees and other expenses against
EFSEC under RCW 4.84.350, the Equal Access to Justice Act
(“EAJA™).%® Pet, Br. at 71-72. This Court should deny the Opponents’ |
request, Even if Opponents were to prevail on one or more issues,
EFSEC’s actions were “substantially justified,” prohibiting any EAJA
award against it.%

To be awarded EAJA fees and expenses, a party must first be a

“prevailing party” because it “obtained relief on a significant issue that

achieves some  benefit that the qualified party sought.”

57 The omission of a reference in Article VII(E) to additional permits such as
surface mining reclamation or burn permits is reasonable because these permits are most
likely to be needed during Project construction, not Project operations.

8 RCW 4.84.350(1) states in pertinent part that “a court shall award a qualified
party that prevails in a judicial review of an agency action fees and other expenses,
including reasonable attorneys’ fees, unless the court finds that the agency action was
substantially justified or that circumstances make an award unjust.”

% Any award under the EAJA would be against EFSEC, not the Governor. The
Governor is not an agency for purposes of either the EAJA or the APA.
RCW 4.84.340(1), RCW 34.05.010(2).
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RCW 4.84.340(5)."° See Kettle Range Conserv. Group v. Wash. Dep’t of
Natural Res., 120 Wn. App. 434, 468-69, 85 P.3d 894 (2003), review
denied, 152 Wn.2d 1026 (2004); Citizens for Fair Share v. State Dep’t of
Corr., 117 Wn. App. 411, 436, 72 P.3d 206 (2003), review denied,
150 Wn.2d 1037 (2004) (fees denied where party “prevailed on only one
relatively minor P[ublic] D[isclosure] A[ct] violation”), EFSEC’s position
is that the Court should rule in favor of EFSEC on all issues. Thus the
Opponents would not be a prevailing party at all. As the statute and cases
make clear, however, winning on one or even more minor issues would
not make the Opponents a prevailing party.

In addition, the Opponents cannot qualify as a prevailing party,
even if they win on one or more significant issues, because they are asking
the Court to remand the Project application for additional proceedings by
EFSEC. Pet. Br. at 3, 75. Even if the Court does so, this does not mean
they will have obtained any relief on the merits of any of their claims. At
least one Washington case and several federal cases have held that a party
is not a “prevailing party” where the only relief it obtains is a remand.”’

See Ryan v. State Dep’t of Soc. & Health Servs., 171 Wn. App. 454, 476,

" The State does not dispute that the Opponents meet the requirements for being
a “qualified party” as defined in RCW 4.84.340(5).

" Washington’s EAJA is modeled after the federal act, and the definitions of the
federal act are generally applicable to the Washington act. See Plum Creek Timber Co. v.
Wash. State Forest Practices Bd., 99 Wn. App. 579, 595, 993 P.2d 287 (2000).
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287 P.3d §29 (2012) (“A party must prevail on the merits before being
considered a prevailing party.”); Makah Indian Tribe v. Verity,
910 F.2d 555, 560 (9th Cir. 1990); 32 Am. Jur. 2d Federal Courts §§ 245-
248 (2012); but see Alpine Lakes Prot. Soc’y v. Dep’t of Natural Res.,
102 Wn. App. 1, 19, 979 P.2d 929 (1999); Seattle Area Plumbers v. Wash.
State Apprenticeship & Training Coun., 131 Wn. App. 862, 882, 129 P.3d
838 (2006).

Assuming the Opponents could surmount these threshold
obstacles, the Court should not award fees and costs if “the agency action
was substantially justified or . . . circumstances make an award unjust.”
RCW 4.84.350(1). A party does not obtain an award under the EAJA
simply because it is a “prevailing party.” Kettle Range Conser. Group,
120 Wn. App. at 469. Rather, the burden shifts to the agency to show that
its position was substantially justified.

Substantially justified means justified to a degree that would
satisfy a reasonable person that the agency’s position has a reasonable
basis in law and fact. Silverstreak, Inc. v. Wash. State Dep’t of Labor &
Indus., 159 Wn.2d 868, 892, 154 P.3d 891 (2007). Here, even if the Court
concludes that one or more of the Opponents’ challenges are well taken,
the Court should find that EFSEC was substantially justified. As the

Court of Appeals has recognized, an agency may be substantially justified
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where it makes a decision, even if overturned, in a matter that “required
consideration of a complicated regulatory scheme as well as the subjective
issue of esthetics.” Plum Creek Timber Co. v. Wash. State Forest
Practices Appeals Bd., 99 Wn. App. 579, 595, 596, 993 P.2d 287 (2000).
Likewise, an agency can be found to have been substantially justified
where there are no state appellate decisions addressing the issue. Id.

With respect to technical matters such as wildlife, EFSEC heard
conflicting testimony from the Opponents’ and Whistling Ridge’s expert
witnesses and outside agencies supported Whistling Ridge’s view, and the
Opponents have not challenged the FEIS. With respect to land use issues,
Skamania County Resolution 2009-54 constituted prima facie proof of
consistency. EFSEC considered the Opponents’ attempts to overcome this
presumption but ultimately was shown no controlling precedent requiring
it to disregard the County’s stated position,

With regard to the Opponents’ challenge to the adaptive
management approach of reserving some of the details of the project until
the implementation phase, no Washington case law prohibits this, and this
approach has been used at other wind projects and recommended by other
agencies. Under these circumstances, the Court should find that EFSEC
was substantially justified and the Court should deny the Opponents’

request for attorneys’ fees and expenses under the EAJA.
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V. CONCLUSION
For the reasons set forth above, the Governor and EFSEC ask the

Court to affirm the Governor’s decision.

RESPECTFULLY SUBMITTED this 12th day of April, 2013.

ROBERT W, FERGUSON
Attorney General

/s/ Ann Essko

ANN ESSKO

WSBA No. 15472
Assistant Attorney General
Attorneys for Respondents
State Energy Facility Site
Evaluation Council and
Governor of the State of
Washington
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State of Washington
DEPARTMENT OF FISH AND WILDLIFE

Malling Address: 600 Capitol Way N » Qlympia, WA 98501-1091 + (360) 802-2200, TDD (360) 902-2207
Main Offica Location: Natural Resources Building » 1111 Waghington Street SE » QOlympia, WA

December 20, 2010

Al Wright

Manager - Energy Facility Site Evaluation Council
Washington Department of Commerce

PO Box 42525

Olympia, Washington 98504-2525

Mr. Wright:

The Washington Department of Fish and Wildlife (WDFW) has reviewed the proposed

‘Whistling Ridge Energy Project (WREP) as it relates to impacts to fish and wildlife resources,
consistent with the WDFW Wind Power Guidelines. The WREP is located in eastern Skamania
County, approximately 7 miles northwest of the City of White Salmon, The project site
encompasses approximately 1,152 acres of private, commercial forestry lands owned and
managed by SDS Lumber. This site has been, and will continue to be, heavily influenced by
commetcial forest management activities.

The biological information in the environmental docunientation for the proposed project
identifies five habitat types that include grass-fotb stand (522 acres), brushfield/shrub stand (103
acres), conifer-hardwood forest (310 acres), conifer forest (209 acres), and riparian deciduous
forest (8 acres). Temporary and permanent impacts to these habitat types will result in
approximately 115 acres in temporary (54 acres; 47%) and permanent (61 acres; 53%) impacts to
grass-forb (54 acres; 47%), brush/scrub (12 acres, 10%), conifer-hardwood (29 acres; 25%), and
conifer habitats (21 acres; 18%). There will be no impacts to riparian habitats. Additionally, in
the Draft EIS, Chapter 7 Appendix C, Vegetation Technical Report (page 3) it states, “Few large,
. old conifer trees occur in the project area and there are no known late~successional or “old-
growth” stands within or adjacent to the project area, though small groups of big trees occur.”

Habitat and wildlife impact assessment and mitigation considerations relied on the 2009 WDFW
Wind Power Guidelines page 2, Guiding Principles, to address potential impacts to wildlife-and
their habitats, Temporaty and permanent impacts to habitat were addressed through page 8,
Section 5.1, General Principles for Habitat Mitigation and page 19, Section 8.2, Habitat
Classification Mitigation Chart.

The proposed development site is managed for timber production, and as such is classified pet

the Wind Power Guidelines as a commercial forestry operation. This type of habitat
classification requires consultation between the project owner and WDFW to address mitigation.
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Al Wright
December 20, 2010
Page 2

The mitigation offered by the developer is consistent with the wind powet guideline in that
habitat mitigation is presumed to fully mitigate for habitat losses for all species. No old-growth
forest occurs on the proposed project site and there is none on the mitigation site. Both the
proposed project site and the mitigation site support a variety of habitats and wildlife species.
WDFW understands that even though the proposed project site is a commercial forest, it also
provides suitable habitats for a variety of wildlife species, some of which are high priority for
WDFW. However, the mitigation site has not and will not be subject to the impacts associated

. with commercial forestry or wind energy operations.

At the proposed project site, no spotted owls were recorded during extensive multi-years surveys
following standard protocols. While spotted owls also make use of habitats other than old-
growth, the types of suitable habitat are typically not present over large areas on managed
commercial forest lands, Additionally, the regular disturbances to the proposed project site as a
result of commercial logging operations likely further reduces habitat suitability for spotted owls,
as well as other native and migratory wildlife.

On the proposed development site, temporary and permanent impacts from turbine strings,
collector lines, and some facilities will occur on managed forest lands and utilize, where
practioal, existing roads and cleared areas. The use of existing roads and cleared (disturbed)
areas is typical of many wind energy developments except for safety or engineering
considerations. Additionally, the use of these previously disturbed areas minimizes the project
footprint, habitat fragmentation and habitat degradatmn The Wind Power Guidelines encourage
development to occur on disturbed lands to minimize impacts except where such lands host
significant aggregations of wildlife or are used by state of federally listed species.

The developer has acquired mitigation habitat that will be protected by a conservation easement
for the life of the project. While the Wind Power Guidelines recommend like-kind mitigation
(e.g., shrub-steppe for shrub- steppe forested for forested, grassland for grassland), the mitigation
habitat for the proposed project is not a direct replacement (i.e. - like-kind) for the habitat lost
through temporary or permanent impacts (i.e. - commercial forest for commercial forest).
However, the Wind Power Guidelines recognized that in some cases like-kind mitigation may
not be beneficial to habitats and wildlife and further recommends that mitigation of equal or
highet habitat value than the impacted area may be acceptable.

The habitat qualities and wildlife species of the proposed mitigation parcel are high priority for
WDFW., The parcel contains WDFW Priority Habitats such as Oregon white oak, riparian
habitats, and a fish-bearing stream; Silva Creek, which is a tributary to the Klickitat River, The
parcel also contains WDFW Priority Species such as western grey squittel, western bluebird,
Merriam’s turkey, and black tail deer, While the proposed project site also supports priority
species and habitats, it does so in the context as a commercial forestry operation.

In summary, the developer, SDS Lumber, in consultation with WDFW and through the Wind
Power Guidelines, has developed an acceptable mitigation strategy for temporary and permanent
impacts that will occur as a result of the Whistling Ridge Wind Energy Development, The
proposed mitigation parcel of approximately 100.acres of land within a portion of the SE Y% of
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Al Wright
December 20, 2010
Page 3

Section 10, Township 3 North, Range 12 Eést is consistent with the WDFW Wind Power
Guidelines.

Thank you for the opportunity to provide this input. If you have any questions or concerns
regarding the content herein, please contact Mike Ritter at 509-543-3319 or
Michael.Rittet@dfw,wa.gov.

Sincerely,

Y

Travis Nelson
Renewable Energy Section Managet

ce:  Jason Spadaro  SDS Lumber
Stephan Posner EFSEC
Lisa Veneroso WDFW
Mike Ritter WDFW
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Exhibit No. 1.20R

State of Washmgton
Department of Fish and Wildlife

Malling Address: 600 Capitol Way N, Olympia WA 88501-1091, (360) 802-2200, TDD (360) 902-2207
Main Office Location: Natural Resources Building, 1111 Washington Street SE, Olympia WA

September 17%, 201 0

- Stephan Posner

EFSEC

905 Plum Street SE

Olympia, Washington 98504-3172
efsec@commerce. wa.goy

SUBJECT: Whistling Ridge Energy Project Draft Environmental Impact
Statement: EFSEC Application 2009-01

Dear Mr. Posner,

The Washington Department of Fish and Wildlife (WDFW) has reviewed the above-
referenced documents and offers the following amended comments at this time, This
letter replaces the previously submitted August 27%, letter from WDEW. Other comments
may be offered as the project progresses.

WDFW has carefully reviewed the habitat evaluation prepared by the applicant. The

* Whistling Ridge site is a forested site managed for over 100 years. It is not in a natural or
native coniferous forest condition. The pre-project assessment and avian/bat use surveys
are consistent with standard protocols utilized throughout the U.S. and are consistent with
the WDFW Wind Power Guidelines (WDFW 2009). Because the relationship between
avian use and mortality has been reasonably consistent across other habitat types and
locations, it is likely that the relationship between avian use.and mortality would be
similar to that evaluated in other projects. While no similar data exist for constructed
wind energy projects in managed coniferous forest habitats that might help inform impact
predictions for Whistling Ridge, as we previously confirmed in the attached letters,
WDFW confirms that these data represent the best available science for predicting avian
impacts at Whistling Ridge. Therefore, if the WRWRA is constructed, WDEW
anticipates the opportunity to better understand the relationship between wind energy
development in western coniferous forests and wildlife response.
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WDFW would like to emphasize that fluctuations in raptor populations, as well as other
avian species, may result in greater mortality than what is predicted in the Final Report.
As aresult, operational controls may be necessary to address avian mortality that exceeds
predicted mortality.

In closing, WDFW would like to acknowledge that the applicant has submitted a
preliminary mitigation plan that we are currently reviewing: This mitigation proposal was
developed consistent with the WDFW Wind Power Guidelines at a 2:1 replacement ratio,
The preliminary mitigation plan encompasses apptoximately 100 acres in Klickitat
County 12 miles due east of the project site. The mitigation site is forested with Oregon
White Oak with some Douglas fir and Ponderosa pine and shares a portion of its northern
boundary with 40 acres of WDNR land and., This mitigation site provides habitat for
several PHS entries including Western gray squirrels. - Additionally, the site includes the
fish-bearing Silva Creek, a tributary to the Klickitat River.

We look forward to Workmg with applicant as this project moves forward.

Sincetely,

Y=

Travis Nelson
Renewable Energy Section Manager
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State of Washington
DEPARTMENT OF FISH AND WILDLIFE

Mailing Address: 800 Capital Way N » Olympia, WA 985011001 « (360) 802-2200, TDD (360) 502-2207
Main Office Location: Natural Resources Building * 1111 Washington Streat 8E ¢« Olympia, WA

September 22, 2009

Mr. Jason Spadaro

SDS Lumber Company .
Post Office Box 266
Bingen, Washington 98605

Dear Mr. Spadaro:

Thank you for your letter dated August 21, 2009, concerning the Whiétling Ridge Energy
Project. You requgsted clarification on several specific issues raised in correspondence from
the Washington Department of Fish and Wildlife (WDFW) on May 14, 2009, and June 11,
2009,

You are concerned that the letters from WDFW provided an incomplete and inaccurate
analysis of wildlife data that has been collected for the proposed project since 2003, and that
our conclusions regarding potential project impacts to birds and bats are unwarranted and
unsubstantiated. It is my goal to provide clarification to our previous letters that will allow
you to continue to develop your proposal for this wind power project, at Whistling Ridge,
using our Wind Power Guidelines.

You raised concern of how receptive WDFW is to Best Available Science (BAS) and its
application to the project. WDFW views BAS as an integral component of your project
assessiment, therefore, we will consider all current and future BAS related to your existing and
future proposals and review the findings objectively. Your supplemental information
concerning goshawks, spotted owls and other avian species and Western grey squirrel use of
the project site that you included in your August 21 letter, fits this definition of BAS, We will
use this information to refine our analysis of the impacts of this project. Our analysis will
focus on current habitat conditions and species presence. We will also treat any additional
information you may submit in the future as BAS,

'T acknowledge projections of post-construction bat mortalities that we made, that were based

on pre-construction activity levels, are not necessarily a good predicator of numbers of post-
construction mortalities; they only provide an indicator of relative risk, as documented at
other wind farms,around the country. Pre-construction activity levels are also important as a
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Jason Spadaro
September 22, 200
Page 2 K

guide to avoid and minimize collisions (post-construction) through the placement of the wind
turbines, and to assess the potential length of post-construction fatality studies,

I am encouraged by your commitments to adaptive management for this project and am
certain we will agree on a plan that will ensure that avoidance, minimization, and/or
~ mitigation goals are met once the project is completed.

I look forward in working with you to get on track and to continue towards building a
collaborative working relationship and to assist you in developing a proposal for the
Whistling Ridge Energy Project that will be protective of wildlife.

‘ 7(7;:’2/(4%/ '

Greg ‘Hueckc;() Assistant Director
Habitat Program

ce:  QGovernor Christine Gregoire
Phil Anderson, WDEFW Director
Allen Fiksdal, EFSEC Siting Manager
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State of Washington
Department of Fish and Wildlife

Maillng Address: 800 Gapitol Way N, Olympiz WA 98601-1091, (360) 902-2200, TDD {36Q) 902-2207
Main Office Location: Natural Resources Building, 1111 Washington Street SE, Olympia WA -

September 17%, 2010

Stephan Posner
EFSEC
905 Plum Street SE
* Olympia, Washington 98504-3172
efSec@commerce. wa.gov

SUBJECT: Whistling Ridge Energy Project Draft Environmental Impact
Statement: EFSEC Application 2009-01

Dear Mr. Posner,

The Washington Department of Fish and Wildlife (WDFW) has reviewed the above-
referenced documents and offers the following amended comments at this time, This

Jetter replaces the previously submitted August 27", letter from WDFW, Other comments -

may be offered as the project progresses.

WDEW has ca1efully reviewed the habitat evaluation prepared by the apphcant The

Whistling Ridge site is a forested site managed for over 100 years. It is not in a natural or

native coniferous forest condition. The pre-project assessment and avian/bat use surveys
are consistent with standard protocols utilized throughout the U.S. and are consistent with
the WDFW Wind Power Guidelines (WDFW 2009). Because the relationship between
avian use and mortality has been reasonably consistent across other habitat types and
locations, it is likely that the relationship between avian use and mortality would be
similar to that evaluated in other projects. While no similar data exist for constructed
wind energy projects in managed coniferous forest habitats that might help inform impact
predictions for Whistling Ridge, as we previously confirmed in the attached letters,
WDFW confirms that these data represent the best available science for predicting avian
impacts at Whistling Ridge. Therefore, if the WRWRA is constructed, WDFW
anticipates the opportunity to better understand the relationship between wind energy
development in western coniferous forests and wildlife response.
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WDFW would like to emphasize that fluctuations in raptor populations, as well as other
avian species, may result in greater mortality than what is predicted in the Final Report.
As aresult, operational controls may be necessary to address avian mortality that exceeds
predicted mortality.

In closing, WDFW would like to acknowledge that the applicant has submitted a
preliminary mitigation plan that we are currently reviewing. This mitigation proposal was
developed consistent with the WDFW Wind Power Guidelines at a 2:1 replacement ratio,
The preliminary mitigation plan encompasses approximately 100 acres in Klickitat
County 12 miles due east of the project site. The mitigation site is forested with Oregon
White Oalk with somé Douglas fir and Ponderosa pine and shares a portion of its northern
boundary with 40 acres of WDNR land and. This mitigation site provides habitat for
several PHS entries including Western gray squirrels. Additionally, the site includes the
fish-bearing Silva Creek, a tributary to the Klickitat River,

We look forward to working with applicant as this project moves forward.

Sincerely,

U

Travis Nelson '
Renewable Energy Section Manager
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ORIGINAL

 BEFORE THE STATE OF WASHINGTON

ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of; o COUNCIL ORDER No. 868

APPLICATION NO. 2009-01 of : Whistling Ridge Order No. 23

WHISTLING RID GE ENERGY PRO]ECT LLC . : o ‘

for - Adjudicative Order Resolving
‘ Contested Issues

WHISTLING RIDGE ENERGY PROJECT - -

OVERVIEW

In this Order, the Energy Faci]ity Site Evaluation Council (EFSEC or Council) determines
that the adjudicative record in Application 2009-01 supports a recommendation to thé
Governor of the State of Washington to approve portions of a proposed site in Skamania
County near Underwood, Washington, for the construction and operation of the Whistling
Ridge Energy Project. The adjudicative record and decision will be forwarded to the
Governor along with the Final Environmental Impact Statement (FEIS) and a separate

Recommendation based upon this Order and the FEIS.!

Conclusions. This order would approve the Application, in part, based on the facts and.
arguments of record. The Order.makes the following principal conclusions: (1) The Project
s consistent and in compliance with.the zoning ordinances and land use plan current at.the
time the Application was filed. (2) The scenic and cultural heritage of the Columbia Gorge )
is a state and regional asset warranting protection from visual harm independent of the
designation of portions of the territory as a National Scenic Area. Wind turbine generators
should be excluded from portions of the site where they would be prominently visible.

* (3) The Project will comply, if recommended mitigation measures are provided, with the

Washington Fish and Wildlife Guidelines for wind generation facilitles, which constitute
appropriate standards for wind facilities in the state, (4) A suggésted mitigation parcel
may satisf’y applicable mitigation standards inasmuch as it provides a habitat superior to a

1 This Order Is based on a record developed durlng proceedings under the state Administrative
Procedure Act. RCW 34.05, as required by RCW 80,50.090(3), Using the results of this Order and the
FEIS, the Council will submit a Re¢ommendation to the Governor under RCW 80,50,100. The Council will
recommend approval, approval In part, ot disapproval of the appiication. If the Councll recommends
approval, In full or In part, the Council will also submit to the Governor a proposed Site Cemﬂcatlon
Agreement {SCA).
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Council Order No, 868, Whistling Ridge Final Adjudicative Order Page 2 of 52

commercial forest habitat2 (5) Noise from Project operations will not exceed pertinent
standards (6) Public roads are adequate and private roads will be improved to allow
transportation of construction materials to the site, subject to permitting as required for
public road transportation, Note: The conclusion of this order régarding approval or
denlal of the Application is preliminary and subject to the Council’s later concuirent
consideration of the results of this order and the FEIS. If the Council recommends
approval it will forward to the Governor d separate Site Certiﬁcation Agreement

(SCA).3 Any SCA will be based upon both this Order and the FEIS to ensure compliance
with requirements and mitigation found necessary as conditions of facility
construction and operatmn. ' .

2 While this suggested mitigat‘ibn parcel was discussed extensively In the Adjudicative proceedings, it haé
not yet been offered formally to the EFSEC as a stipulated mitigation plan. Dua to that fact, this Order
does not address the mit!gaﬂon parcel In the findings of Fact & Law

8 Thig order makes references to an SCA and describes terms to be mcluded if the Council recommends
approval, Such references must be read to refer only to a potentfal SCA that will exist only if the Councll
recommends approval of the application In whole or in part.,
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L. INTRODUCTION

A PROCEDURAL SETTING

The Energy, Faci]ity Site’ Evaluatlon Council ("EFSEC” or “Council” in this order) is a
body created in RCW 80.50 to recommend to the Governor whethér and if so, on what
conditions, applications to construet proposed energy facilities on sites within the State of
Washington should be granted. The Council condticted this adjudicative proceeding in its

* review of the Application pursuant to. RCW 34,05, as requirecl by RCW 80,50,090(3) and
WAC 463-30. . :

B. TH-E APPLICANT AND THE PROJECT

The Application: This is an applicatlon for a Site Certlﬁcanon Agreement allowing .
the Applicant, Whistling Ridge Energy Project LLC, to constiuct and operate a commercial
wind power generation facility in Skamania County, Washington. Applicant}isa .

Washington special purpose corporation, wholly owned by S.D.S. Co, LLC. Ex, 20, p. I:1-1,
S.D.S. Lumber Company and Broughton Lumber Company are privately held corporations
that own lands on which Applicant proposes to construct the Project

The Project: Applicant proposes to use approximately 1,152 acres of land, now
principally used in commercial forestry, for the Project. Approximately 384 acres would be
permanently developed for placement of the turbine towers, access roads, substations,
underground and overhead transmission lines, and an operations and maintenance facility,
The Apphcatxon seeks authority to operate no more than 50 wind turbines that would
generate up to 75 MW of wind power, The Project would also require an interconnection
transmission line and new Bonneville Power Administratlon (BPA) substation to allow
interconnection with the existing BPA transmission system,

C.  THE COUNCILAND THE EFSEC REVIEW PROCESS

The Councﬂ is created by RCW 80, 50 It conslsts ofa chair, appomted by the
Governor with the advice and consent of the Senate, and members from the Departments of
Ecology, Fish and Wildlife, Natural Resources, Commerce, the Utilities and Transportation

Comm1351on and from ead} county or city In which the projectis to be sited.4

Inreviewing an apﬁlication,'the'(louncil must complete several procedural steps.
Here, it gave notice of the application and conducted an informational hearing in Skamania
' County, a land use hearing to assist in determining the Project’s consistency with local land

4The Departments of Agriculture, Health, Military and Transportation have the option of sitting on the |
‘Councll when It considers specific profects. RCW 80.50.030. None chose to do so In this proceeding.
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use plans and zoning ordinances; 5 scoping meetings to receive comments on the scope of
environmental review; hearings to receive comments on a draft environmental impact

statement, and an adjudicative hearing.6 It also conmdered written comments at each of
these stages oo . ‘ . -

Counml members presxded atthe ad]udxcatlve hearmg The Council consists.of
Council Chair James O, Luce and Members Richard Fryhling, Department of Commerce;

Hedia Adelsman, Department of Ecology;” Andrew Hayes, Department of Natural .
Resources; Jeff Tayer, Washington Department of Fish and Wildlife; Dennis Moss, Utilities
and Transportation Commission; and Doug Sutherland, Skamania County. The Council
retained C. Robert Wallls as Administrative Law Judge for purposes of this proceeding,

The Council convened an adjudicative evidentiary hearing on January 3, 2011, in
Skamania, Washington, that continued through January 7, reconvened on January 10 and |
11, and concluded with a session in Olymopia on January 20, 2011, The Council held hearing
sessions in Underwood on January 5 and Skamania on January 6, 2011, for public
comments. On January 20, 2014, the Council convened a hearing session in Olympia,
‘Washington, to receive additional c‘rdss-examinatio'n and to address procedural matters.

The Councll received post-hearing briefs from the Applicant, Association of
Washington Business, Counsel for the Environment, Department of Commerce, Friends of
the Columbia Gorge, Seattle Audubon Society, Save Our Scénic Area (SOSA), Skamania
County and Klickitat Economic Development Council, and Skamania County Economic
. Development Council/Port of Skarhania county/Skamania County Public Utility District.
Pursuant to notice to parties, the Council visited and viewed the site of the proposad
* project on May 2, 2011, and on May 3 it viewed the site from viewlhg areas identiﬂed in the
Appllcatlon The issues are now ready for resolution,

D. COMPLIANCE WITH RCW 80.50 AND STATE ENVIRONMENTAL POLICY ACT;
RECOMME,NDATION TO GOVERNOR

: Thls order {s required by RCW 80.50.090, The Counteil must also comply with the
 State Environmental Policy Act (SEPA). RCW 43.21C, and WAC 463-47. Before making its
recommendation to the Governor, the Couneil must congider a Final Environmental Impact

Statement (FEIS). In prior proceedings, the adjudicative order also constituted the
Recommendation to the Governor. In this matter, however, production of the FEIS was .
delayed and it was not received in the adjudicative record, This order, therefore, does not
consider the FEIS or Its supporting documents, except those specifically received on the

- 5RCW 80.50.090(2) . | :
6 RCW 80.50,090(3), referencing RCW 34, 05 One ad]udicatlve hearing session was convened In
Otympla The remainder were conducted in Skamanifa County.

" 7 Ms. Adelsman was absent from the adjudicative hearing sessions but has read the record and
reviewed the evidence presented.
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record.of the adjudication, This order is entered and served on parties as a discrete part of
the recommendation to thé Governor. RCW 34,05.473, RCW 80.50.

E. PUBLIC TESTIMONY AND COMMENT

The Council held two hearing sessions at which any person could be heard in

support of, or in opposition to, the Application The Council also provided an opportunity
for public witnesses to testify during the hearing on land use consistency. Sixteen

© witnesses testified during the land use consistency hearmg and 65 public witnesses
testified on the application hearing record. .

The Councxl received 396 comment letters and emdentmry submissions regarding.
land use consistency and 399 written submissions regardmg the apphgation adjudication,
Witnesses who $poke, and the citizens who submitted comments in writing, did so
eloguently and sincerely both in favor of and in opposition to the project. Here we identify -
some representative commuments to demonstrate the variety of opinions presented.

. At the Underwood pubhc hearing, 37 witnesses testified. Among them, Wirt Maxey :
urged the Council that recommending approval of this project would set a precedent that
no place of natural beauty would be “off limits” to the development of tall, contrasting wind -
towers. Anita Gahimer Crow saw the project as an opportunity to make amodel for
coexistence of renewable power and the Scenic Area, much as sounds of modern rail.and:
air transportation now coegist with sounds of elk, deer, cpugars and birds. -

At the Skamania session, 28 witnesses testified, Don Morby presented comments
supporting the Project. He noted support in the community for renewable energy,
identified effects of existing traffic and development on viewscape and the conversion from

- natural yegetation to farming and winemaking, He described the need for the employment
and tdx revenue that the Project would bring. Loreley Drach spoke in opposition to the
project, noting the slight margin of voters approving Initiative 937 and urging that-harm to
wildlife and iconic views and to the Gorge tourism ihdustry would outweigh benefits from
the Project.

Persons who submitted written comments also presented thoughtful and heartfelt
comments. James Kacena, for example, called attention to the contrast between the natural
beauty of the Gorge and the modern engineered shapes of wind turbine towers, calling.the
contrast “jarring” Theresa and Darrell Lusty, in contrast, emphasized the clean nature of
wind energy, its support of state clean energy mandates and the economic benefit to the
community,

The Council understands that the comments reflect careful thoaght and time In
preparation. It has reviewed the comments and it appreciates the efforts of the many
commenters,

8 RCW 80.50.090; WAC 463-14-030.
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II. LAND USE CONSISTENCY
- This segment of our order considers “land use consistency.” 9 °
A, PROCEDURAL BACKGROUND .

Skamanla County updated its zoning ordinances in 2005 and its comprehensxve plan,
in 2007. In October 2008, the County’s Responsible Official issued a Mitigated
Determination of Non Significande (MDNS) fora proposed, updated zoning code that would

- have made specific provisions for wind generation facilities. The county hearing examiner

ruled on February 19, 2009 (Ex, 1.17c), however, that the County’s MDNS was improper.
She determined that a full review under the State Environmental Policy Act (SEPA) would

be required before the changes could be adopted. 10 The County decided it would neither |
appeal the examiner’s ruling nor attempt to cure the SEPA deficiency, asserting lack of
funds and farther expected legal challenges, Whistling Ridge then, with the County’s
support, filed an EFSEC apphcatlon for site certification, :

Applicant made its 1mtxa] filing seeking Council review and appr(')val on March 10,
2009, As required under RCW 80,50.090(2), the Council issued notice on April 22, 2009,
. that it would hold a public hearing on May 7, 2009, to détermine whether the proposed
project is consistent with local and regional land use plans and zoning ordinances
governing the site. The hearing was held as noticed at Underwood Washmgton, near the
proposed Project site:

During the May 7 hearing, Skamanid County Commissioner Jim Richardson,
submitted Resolution 2009-22 from the Skamania County Board of Commissioners as a
certificate of land use and zoning consistency (Land Use Exhibit 1, Ex, 2,02).. Other ,
interested persons, mcluding parties to this adjudicatlve proceeding, presented statements
and arguments for our consideration. The Council also received evidence regardmg this
issue during the adjudicative hearing on the merits of the Project. This includesa’ -

9 The Council convened its Land Use. Hearing on May 7, 2069 In Underwood, Washington. The Land Use
hearing was conducted as an adjudication and completed, without objection, during the adjudicative
proceeding Identifled above. Wae reach and anhounce our decision In this order, Current Council
members Moss, Hayes and Sutherland did not attend the May 2009 sessxon, but have read the record
and reviewed the evidence there recelved,

1 The result, which was not appealéd, Is a fact that Is binding on this procéeding, The examiner n
reaching her decision made numerous findings and conclusions about the proposed code, which Is not’
before us. The concept of res judicata may apply In administrative proceedings, DeTray v. Clty of
Olympia, 121 Wn, App. 777, 785, 90 P.3d 116 (2004). Contrary to assertions In parties briefing,
howevet, the exantiner's findings of fact and conclusions of law do not bind us as theyare basedon a
different record In a different context with different elements fora different purpose Involving different
partles. Res judicata does not apply to those findings and conclusions, which have no bindingor -
precedentlal effect on the Council’s discretion, DeTray, supra; ams v State,. 100 Wn 2d 660, 674 P.2d
165 (1983).
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substitute certificate of land use consistency from the County in the form of Resolution
2009-54, dated December 22, 2009, which was received on January 4 as Ex, 2,03 at TR
2:195 through witness Katy Chaney and supportéd by the later testimony of Skamania
County Commissioner Paul Pearce.

The Applicant and the County contend that the Project s consistent with local land
use regulations and plans. Friends and SOSA oppose a determination of consistency, The
County’s representation to this effect is prima facie evidence of consistency, but is not
determinative if there is a challenge. WAC 463-26-090, Substantial evidence is required to
overcome the weight of the prima facie certification and the evidence supporting it.'Ifa
challenge is raised to a County’s finding of consistency, however, it rémains our

" responsibility to determine consistency based on the parties presentations and applicable

law.

Thé project as proposed would be situated in territory zoned “Unmapped” and in
territory zonéd “FOR/AG20.” Other degisions in this order would restrict the Profect to
territory in the “Unmapped” zone. For that reason, we find it unnecessary to ‘decide
consistency within ’che “FOR/AGZO” Zone.

B.  DISCUSSION OF CONTESTED ISSUES

The range and intensity ofthe arguments over land use consistency and preemption
in this proceeding are unprecedented. This is somewhat surprising given that the quéstion

‘of whether a proposed project is consistent with local land use requirements is not

dispositive. If EFSEC determines after a hearing that it is consistent, the Council need do no
more, RCW 80.50,110(1) simply is not implicated. There is no need to declare local law
preempted and no need to discuss land use issues at any length in the Council’s -

‘recommendation to the Governor, the adjudicative order oz, if the Council recommends

that the Project be approved, the SCA. If, on the other hand, the Council determines that it

-~ {s inconsistent, the local land use requirements are preempted by operation of law.11 The

Counc1l's obligation then is to consider measures that might remove or mitigate the
inconsistent aspects of the project and the only issue is whether local land use control
continues, or the EFSEC law (and conditions that EFSEC requires) will replace Jocal

provxsions.lz Friends and SOSA, parties opposing this application, nevertheless make -
numerous factual and legal arguments against consistency and against the County’s view of
its own land use regulation. Many of these arguments have little or no relevance to the
proceeding, or legal support, but we address them briefly, :

Friends argues that the substituted resolutlon 1snota vahd "certiﬁcat ' under WAC |
463-26-090 bécause the County did not identify the sacond certificate as a-“decision.” The

- document itself and the testimony of County Commissioner Pearce verify that Resolutio

2009-54 is the County’s certification to the Council upon a lawful vote of the
Commissioners. The Council has no procedural requirements for validation of a certificate

" R2RCW 80.50.110(2), WAC 463-28-070.
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' except lawful procedure, which is demonstrated here, Friends also argues that a
certification of consistency is a decision requiring SEPA review under RCW 43.21C.030,

citing a superdor court order in another proceeding, 13 .We reject this challenge as being
unsupported. The decision was not offered into evidence during the héaring and no copies

were provided to the Councl or to other parties. 14 We nevertheless have examined the

cited two.sentence order and find it does not support Friends argument. Indeed, the court

. decided that certificates of consistency are exempt from requirements of RCW 43.21C. 030.
See, RCW.80.50,110(2). . :

SOSA urges us to apply an “error of law,” de novo standard that would look only to
the language of the County’s land use provisions and not how the county would apply them,
how the courts interpret them or how the statute defines their purpose and use. It cites
Eugster v. City of Spokane, 118 Wn. App. 484, 76 P.3d 741 (2003) We reject this notion,
Our review is with a much different purpose from the review in Fugster. To determine
whether there s consistency, we consider not only the language of the County provisions
but also how the County would apply that language See, Freemen v. City of Centralla, 149
- Wa. App. 33, 202 P.3d 334 (2009)

- SOSA disputes the County’s description of the comprehensive plan asa gulde rather

than a mandatory standard. It notes that RCW 80,50 preempts RCW 36.70 and the Growth’
Management Act (citiig Restdents Opposed to Kittitas Turbines v, EFSEC, 165 Wn.2d 275,
197'P.3d 1153 (2008)) and urges us to ignore the mterpretatlons of those elements by the
body promulgating and enforcing them.

Acceptmg SOSA’s argum'cnt would v1‘c1ate the entlre purpose of the Council’s
consistency review, which is to recognize and validate local land use control, consistent
with the purposes of RCW 80.50. See, RCW 80.50,100(1). Neverthéless, we recognize that”
our task is to determine whether the Project comphes with the County’s zoning ordinances
_and is consistent with its comprehensive plan, not whether the County might lawfully allow

the Project under its own authority. 15

SOSA argues that the County’s adoption of comprehenszve plan policies for
application in SEPA review males the policies mandatory for all applications. This is
Incorrect. The case SOSA cites, West Main Associates v, Bellevue, 49 Wn, App. 513, 742 P.2d
1266 (1987), involved a review of an application denied via a SEPA review, where the city’s -
SEPA code required the application of comprehensive plan-policies. The case is therefore
irrelevant here. The question facing us does not involve a County SEPA re\new, but rather

13 Columbia Riverkeeper v. COW/ltZ County, Cowlltz County Superior Court No, 07-2- 00400-0, May 2,

2007),

14 See, RCW 34.05.461, : ‘ :

18 The statute does not define the phrase “consistency and compliance.” The terms apply to land Use

processes, however, Zoning ordinances require compliance; they are regulatory provisions that mandate '

. ‘performance, Comprehensive plan provlsxons, however, are guides rather than mandates and seek
consistency : '
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cohsistency with the coraprehensive plan. Comprehensive plan goals are not manciatory
without clear indication that such is required by the local jurisdiction, 16 :

. SOSA argues that the County’s more recently adopted comprehensive plan takes
precedence over its.older zoning ordinance, SOSA relies on a case, also irrelevant hetre,

where the more recent of two overlapping statutés was held to control.17 .In contrast, the
comprehensive plan is by definition a guide to future action (RCW 36,70.020(6)) while'the

zoning regulation is by definition a current regulatory requirement, The statute s cleard8

and the tourts agree.1? When the two directly conflict, the zoning regulation applies for
regulatory purposes, rather than the Plan’s guide for future regulation. Skamania’s
comprehenswe plan did not repeal or invalidate the zoning code

SOSA argues that some language in the comprehensive plan could beread as
mandatory. This argument s misplaced hecause, while the County could empower the
Comprehensive Plan with mandatory general application, it is abundantly clear that it did

not do so. The County prefaces the plan by defining its fanction clearly, as follows:20 -

A comprehensive plan is an official public document that guides pqlzcy
decisions related to the physical, social and economic growth of a county.

It provides a framework for future growth, development and decision-making. '
A comprehenswe plan is not a regulatory document. Rather, Itis a gulding
document which includes goals and policies that ave implemented through
development regulations and other official controls. (Emphasis added,)

Taking a second tack, the project’s opponents challenge various state and local
provisions relating to forest practices, which are also irrelevant here as being neither
. zoning ordinances nor larid use plans within the meaning of RCW 80.50. Thése include a
moratorium (Ex, 1.15¢) on certain types of development of forest areas, Friends argues
that a]lowing wind generation violates the Forest Practices Act, RCW 76.09, which is
irrelevant to land use consistency. Erlends also argues that past Forest Practices Act
violations by a company related to Applicant affects Applicant’s eligibility for future

16 SOSA, argues that the County Intended its comprehensive plan to be mandatory, citing Cinguldr
Wireless LLC v. Thurston County, 131 Wn. App. 756, 129 P.3d 300 (2006). There, the court ruled that a
County has the power to ‘adopt general standards requiring compliance with its comprehensive plan,
SOSA does not argue that Skamanla did so, but that It Intended to do so, SOSA’S examples however,
from Page 6 of the comprehensive plan, reinforce the County’s position that the plan Is a guide rather
than a mandata,

17 Turnstall v.. Bergeson, 141 Wn., 2d 201 5 P.3d 691 {2000), ‘

18 RCW 36.70.340 says, “In no case shall the comprehensive plan, whether In its entfrety or area

by area or subject by subject be conslderad to be other than In such form as to serve as a gulde

1o the fater development and adoptions of officlal controls.”

19 See, e.g,, Westside Hilltop v. King County, 636 Wn.2d 171, 634 p.2d 862 (1981)

20 Skamania County 2007 cOmpr‘ehenstve P!an, page 6.

29341




' Councll Order No. 868, Whistling Ridge Final Adjudicative Order : * Page 12 of 52

conversions, basing ’Chlb irrelevant contention on asserted documentatlon that is outside

“the record.

SOSA argues that the County, in hmiting certain specific development applications,
“effectively recognized that it would not tolerate the absence of any zoning” on lands in the

“ummapped” zone. The allegation makes aleap of logic not requlred by any statute and not

supported by evidence or reason:

" Friends argues in its Land Use response bmef thaL uncertainty exists aboutthe °
capacity of accessroads to carry construction loads to the site. This has no bearing on
consistency, is hot identifiably offered In response to any argument in opening brxefs and is

. without support.

The Growth Management Act (GMA) setsa schedule in RCW 36.70A. 130(4] (b) for
the updating of land use provisions In every county. Friends urges that Skamania’s - |
apparent failure to meet the schadule requires automatic invalidation of the existing plan
and codes. Friends cites no authority for this proposiuon and we find none.

Summary as to Zomng We fmd that the Project is compliant with current zoning
in the unmapped zone because wind generation has not been found a nuisance by a court
having jurisdiction over the sne

Consistency with the Compréhensive Plan’s Consei‘vancy Designation. The

" Comprehensive Plan gives “designations” to territories within zones in the County, The

Project falls within a zone that is designated as ”conservancy " The Comprehensxve Plan
notes at page 22 that: o : '

) The Land Use Element prov1des a guide to public development
‘ © toward which public utilities and public services planning can be
" directed and provides a guide to private development by
indicating those areas most suitable and economical for
development. (Emphasis added.)

- Taken together with the preface (Plan, p. 6, quoted above) and the statutory
language (RCW 36.70.340, quoted above), as well as the County’s certification of
consistency and its representations in the hearing and briefing, it is unmistakable that the
County intends its comprehensive plan to be a guide and not a regulatory mandate.

SOSA cites a hearing examiner finding that the cbmprehensive plan “does not

. contemplate” wind power. It argues this faflure to “contemplate” wind-powered eleciricity

generation in the comprehensive plan bars the County from allowing the use. It cites no
authority for this assertion, “Contemplation” of a useina comprehensive plan is not a

mandatory prerequisite for approval of that uses The Plan is a guide, not a mandate; it does
not set out regulations for specific uses (2007 Comprehensive Plan Introduction, p. 7, first

. paragraph) and by its own terms it does not foreclose unmentioned uses (Comprehensive

'
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Plan Policy LU 1.2; limitations to specific uses are required in that section under future
Iegulatlons that “shou}d be established” as deﬁned in Pohcy L.U.6.1 at page 30 of the Plan)

The comprehensive plan thus does comemplate that future zoning regu]a‘clons will
establish specific uses within "designated” areas, It directs that if a use is not listed as
allowable, review, or conditional (in such future regulations), “then the use is prohibited.”
(Policy L.U.6.1, emphasis added.) Opponents argue instead that the {llustrations of
potential nses given in the Comprehensive Plan have regulatory force; we reject that notion
and its corollary that if wind turbine generators facilities are not listed, they are forbidden.
In the absence of specific regulations, we e’xarnme the County's stated interpretatlons and
analogize to exxsting provisions.

. The gulding purpose for this use designation, aceording to the Plan, is to “conserve
and manage existing natural resources in order to maintain a sustained resource yield

and/or utilization.” The proposed usé appears entirely consistent with that purpose.21

The wind generation facility will maintain a sustained resource yield and utilization
of wind energy; a natural resource. In addition, as the Applicant contended, its operation
will help to support the contmued sustained use of the majority of the site for timber
production, In many ways, wind production is a less intensive use than industrial
agriculture, which requires intensive harvest activities and sometimes on-site processing.
It appears to be a less intensive use than a surface mine (mentioned as an example of a
conditional use in the Conservancy designation), which throughout its lifetime requires
onsite workers, noisy equipment and transportation of product in heavy eqmpment and

may leave permanent scars on the landscape.

The project is permitted as of right in the underlying unmapped area. The County’s
valid certlﬁcatlon provides prima facle support for a finding of consmtency‘ The language
of the Conservancy designation supports a finding of consistency. The County’s attempt to
update zoning ordinances to better mesh with the comprehensive plan was rejected’on
review for failure to complete an environmental review, which the Council is conducting
for this Project. Opponents offer a large number of citations and arguments, but we find
not one referenced authority that requires the result they advocate.; . .

We conclude that the evidence and applicable law support the County’s certificate of
consistency, that Project opponents have failed to present a credible case against it, and
that the Project is.therefore consistent with the Conservancy designation inthe .

. Comprehensive Plan. The County will be prohibited from changing the land use plan and
. zoning ordinantes applicab]e to prOJec‘c lands for the ]ife of the Certificate. RCW
80.50.090(2). :

21 Alr and the force of wind are Ielentlﬂed as natural resources, See, é.g., Wiklpedia; the Free
Encyclopedla. We find no definition of "naturai resource” I the Skamania County comprehensive plan
or land use code chapter,
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111, AD]UDICATIVE PROCEEDING

The Apphcat on was filed on March 10, 2009 and a revised application on October
12,2009, The Council issued its Notice of Intent to Hold Adjudicative Proceeding, Notice of
Opportunity and Deadline to File Petitions for Intervention, and Notice of Prehearing
Conference on June 25, 2009, Numerous prehéaring conferences were held pursuant to
notices to parties. The hearing on the application was heard in formal adjudicative '
segsions, pursuant to notice, on January 3-7,. 10 11 and 20, 2011, in Stevenson, Underwood,
* and,Olympia, Washmgton :

A. PARTIES :
The partxes appeared and were represented as follows
Applicant, Whistling Ridge Power Project LLC: Timothy McMahan, atforney, Stoel
- Rives, Vancouver, Washington and Erin Anderson, attorney, Stoel Rives, Seattle,
Washingten and Darrell Peeples; attorney, Olympia, Washington.

Counsel for the Environment: Bruce Marvin, Assistant Attorney General Olympla, |,
Washington,

Department of Commerce: Dorothy H. Jaffe, Assistant Attorney Genera] ‘Olympia,
Washington. :

Friends of the Columbia Gorge: Gary K. Kahn, attorney, Reeves, Kahn & Hennessy,
Portland, Oregon, and Nathan Baker, attorney, Portland, Oregon.

Save Qur Scenic Area;: . Richard Arambury, Attorney, Aramburu & Eust1s, LLP;
Seattle, ‘Washington.

Skamania County: Susan Drummond attorney, Seattle, Washmgton

Seattle Audubon Society, by Shawn Cantrell, Executive Director, Seattle, Washington.

‘Economic Development Group of Skamanta County Ron Crldlebaugh Exécutive
Director, Skamania, Washington,

Skamania County Public Utility Distrlct No.1, Kenneth B Wood1 ich, attorney,
Stevenson, Washington.

Skamania County Economlc Development Council, Peggy Bryan-Mi]ler, Stevenson,
Washington

Skamania County Agri-Toul ism Assocxatmn John Crumpacker, Undexrwood,

Washington,
' Association of Washmgton Business, by Chris McCabe, ]ympla,,Washington.
City of White Salmon, by David Poucher, Mayor, White Salmon, Washington.

Klickitat County Public Economic Development Authority, Michael Canon, Executive
Director, Goldendale, Washington.
~ + Klickitat and Cascades Tribes of the Yalkama Nation, Wﬂbur Slocklsh Jr.. Bingen,
' Washington. |

Port of Skamania County, Bradley W, Andersen, Schwabe, Wﬂhamson & Wyatt PC
Vancouver, Washington.

Confederated Tribes and Bands of the Yakama Nation, by George Colby, attorney,
Toppenish Washing’mn
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. Two of the parties, Friends and SOSA, consistently presented arguments generally -
and specifically opposmg the Application on variots grounds. The two parties generally

argued different issues in the final adjudicative briefing process, but each party affirmed

‘the arguments of the other for a unified position. Consequently, we occasionally refor to
them collectively as “Opponents.”

B. NEED FOR THE PROJECT AND COMFORMITY WITH LAW

State law establishes policies on whlch the Council’s authorlty is based With regard
to need for energy-facilities and broader interests of the public, RCW 80.50.010 provides as
follows: .
[t is the policy of the state of Washingtoh to recognize the pressing need for
increased energy facilities, and to ensure through available and reasonable

~ methods that the location and operation of such facilities will produce
minimal adverse effects on the environment, the ecdlogy of the land and its
wildlife, and the ecology of state waters and their aquaticlife. It is the intent
of the law to seek courses of action that will balance the increasing demands
for energy facility location and operation in conjunction with the broad

" interests of the public. :

Another aspect of need, regarding the econbmic v1ahi ity of an apphcant s project
and aspects of market demand, was resolved in Residents Opposed to Kittitas Turbines v, *
EFSEC, 165 Wn.2d 275, 197 P.3d 1153 (2008). Needin this regard is an apphcant’
busmess decision outside the scope of the Council’s reviéw,

In this proceedmg, Project opponents argue that there is no need for this project
‘because there is an abundance of wind power, a renewable resource. SOSA opening brief,
pp- 32ff However, as Mr. Schwartz's testimony reflects, a state policy supports the
development of power that satisfies renewable energy requirements. -See; RCW 19,294 and
RCW 19.29A.090. Chapter 19,285 RCW (Initiative 937) establishes a renewable portfolio
- standard (RPS) that requires 15 percent of the exiergy provided by major utilities in
Washington ta be from renewable resources by 2020, Thus, irrespective of the region’s
ability to meet much of its power growth requirements through conservation and existing
resources, there Is a legal requirement to Increase the proportion of power ob‘cained from
renewable resources dnd to reduce reliance on carbon-based fuels.

Consistent with the state’s pohcy and legal requirement to support: renewable
' resources, the Council must cotisider whether this project will produce a net benefit after
balancing the legislative directive to provide for abundant energy at a reasonable cost with
- the impact to the environment and the broad interests of the public. Here, on the basis of
~ the entire adjudicative record, with the findings and conclusions set out below and with the -
. project’s conditions and medifications required in this Order and the Recommendation to
the Governor, the Council finds that the Project. conforms to the legislative intent expressed
In RCW 80. SO 010. .
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C.  APPROPRIATE CONDITIONS

.As the Applicant has pointed out, the hearings in this aggressively litigated
proceeding appear to have set a record for length, volume, and number of issues addressed
for a facility of this type. Subject matter experts and local lay witnesses - who often have,
valuable personal and practical awareness of particular concerns - ~ have shared thelr views
about such specific issues as effect.-on aesthetics, avian and terrestrial wildlife, cultural
heritage, noise, and infrastructure demands, as well as the scenic heritage and the potential
economic consequences that could be affected by a]lowing or rejecting the Project.

As our response o specific evidence and argument on this record, we {dentify
required location, construction and operating limitations n this Ordet and will refine them
as needed in our Recommendation to the Governor and in its accompanying Site”
Certification Agreement, dccording to our review of the final EIS. These condltlons also
respond to expressed public concerns.

D. ENVIRONMENTAL DETERMINATIONS

1, -AESTHETICS AND CULTURAL HERITAGE

The most hotly contested issue involved in this application, ralsing the greatest
degree of public and intervenor attention, is aesthetics and cultural heritage. This is
explained in significant part by the proximity of the proj ect to the Columbia Gorge’ Natmnal
Scenic Area. _ '

The Setting. The Whistling Ridge Project is proposed far siting, in part, ona '
ridgeline above the community of Underwood in the Gorge. Turbines proposed for this
ridgeline (A-1 through A-7) and a nearby ridge area (C-1 through C-8) would be
prominently visible from certain locations within the Gorge. A majority of the proposed
turbines, however, would be only partially visible from only a few viewing locatlons dueto’
intervening terrain conditions. See, Table 1, page 23.

Significance of the scenic heritage issue. Portxons of the Columbia Gorge between
Washougal and Wishram, Washington are designated as a National Scenic Area (NSA) by
Congress, and are administered in part through an interstate compact between Oregon and
Washington. The Gorge is within the westernmost part of the trail established by the Lewls
and Clark Expedition, which is recognized as a National Historic Trail, The Historic.
Columbia River Highway, designated a National Historic Landmark, is also wIthin the NSA.

The scenic environment in the Gorge i is a reflection of national heritage, but it isnot
a preservation of pristine heritage as it existed during periods of native civilization, periods
of exploration, or periods of first settlement, A series of dams now slow the river, generate
power for the Northwest and permit commercial barge transportation. Heavily traveled -
highways and rall lines follow both sides of the Columbia River, and commercial barge -

. 20346




" Council Order No.-868, Whistling Ridge Final Adjudicative Order * Page 17 of 52

traffic shares the river with divers, fishers and windsurfers. Industrial, commercial and
residential development exists along the river, Electric and natural gas transmission lines,
requiring clear cuts through forests their 1ights-of-way are visible in the vicinity of the
proposed project and directly through the proposed site,

Yet, the resulting yistas support and maintain the area’s designation as a National
Scenic Area. Totally independent of its NSA designation, the Gorge remains a part of the
heritage of Washington, Oregon and the native and resxdent peoples of the entiro United
States. .

- Effect of the National Scenic Area. Congress designated portions of the: Goyge asa

NSA in 1986. Managernent of the NSA includes participation by the U.'S, Forest Service and,

" through an interstate compact between Washington and Oregon, the Columbia River Gorge
Commission, Creation of the NSA required setting definite political boundaries. Authority
\nder the Act stops at those houndaries. Development within the NSA s carefully -
restricted. The NSA restrictions, however, expressly do not apply to the land surrounding -
the NSA. Lands smirounding the NSA host “low intensity” uses including residences and
farms, More intensive use for commercial forestry, including periodic clear cuts of '

- significant acreages, also s evident. There is some vrban development includmg mdustrial
deve]opment both inside and outside the NSA,

The parties’ posmons The most active parties ~ the apphcant and its opponents,
Friends and SOSA ~take very different views as to the propriety of siting wind turbines on

lands outsxde, yet prominentlymmb]e from points inside and outside, the Scenic Area.22
. Applicant points to the clear language of the Act that stops the NSA's jurisdiction at the NSA
boundaries. Opponents of the Project agree that the proposed'site is outside the NSA and
that the Act creating it does not by its terms have direct legal application outside that
boundary. However, they argue (to paraphrase) that the proposed facility will damage the
scenic area and {rreparably scar the natural scenic and cultuial heritage it contains, They
propose to apply NSA-like standards to enforce their position.

a). Challenge to Council Authority.

Applicant argues for the first tlme in its reply brief that conmderatlon of aesthetic
issues should be exclusively within the SEPA process bécause there are no performance
standards for aesthetics in WAC 463-62, meaning the Applicant need only satisfy the

tformational standards set out in WAC 463-60-362(3).%3 Applicant nevertheless put on a

2505A In fts answering brief does comment favorably on certaln mitlgation measures mciudlng

, suggestions by Counsel for the Environment, which wé describe below.. ’ )

23 WAC 453-60-362{3) reads as follows: (3) Aesthetics, The application shall describe the aesthetic
fmpact of the proposad energy facility and assoclated facilities and any alteration of.surrounding terrain,
The presentation will show the location and design of the facilities relative to the physical features of
the site in a way that will show how the Instaltation will appear relative to its surroundings, The
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full case concer nmg aesthetics in the ad]udlca‘cwe process and devotes significant portions
of its briefs to such issues.

RCW 80, SO 010(2), however, includes specific reference to aesthetics and

recreation. 24 RCW 80.50.040(8) 25 recognizes the Council’s responsibility to develop site-
: specxﬁc criteria for approval, consistent with its obligation to take actions necessary to

profect community interests without regard to preemption, RCW 80.50.100(1).26 -
RCW 80.50.110 (declaring provisions in RCW 80.50 preemptive of inconsistent Jaws and .

rules)27 and WAC 463-14-02028 support the regulation of turbine aesthetics. Prior EFSEC
_ orders include the regulation of views and viewscapes.

Indeed, the Council has directed modification of proposed turbine siting in response
to viewscape congerns. In the Kittitas Valley application, 2003~1, the Supreme Court
- approved doing so, accepting the Council’s consideration of standards presented via

witnesses’ testimony and the Council’s exercise of judgment.2? In deciding to accept the.
Council’s overall recornmendation in Kittitas Valley, but ptior to final authorization, the
Governor required the Council to review certain portions of the application with regard to .
view. The Council did so and required further alterations of turbine siting. The Council

also considered and resolved aesthetic issues in the Desert Claim application, No. 2006-

02,30

In this proceeding, the Council considers the testimony and documentary,evidence,
including each espert viewscape witness’s discussion of standards, and decides the issues
by applying the standards to the evidence in the record. The evidence in this matter

applicant shall describe the procedures to ke utilized to restore or enhance the landscape disturbed
during construction (to include temporary roads):
24 council “action will be based on these preimises: . ., (2) To preserve.and protect the quality ofthe
environiment; to enhance the public's opportunity to enjoy the esthetic and recreational benefits of the
alr, water and land resources; to promote air cieanlmess, and to pursue beneflcial changas in the
environment.” . o
25 RCW 80,50.040(8): To prepare written reports to the governor which shall Include: . (b) crlteria
specific to the site. . . (Emphasis added),
26 RCW 80.50.1.00{1): The coundil shall include conditions In the draft certification ‘agreement to
implement the provisions of this chapter, Including, but not limited to, conditions to protect state or
local governmental ot commumty mterests affected by the construction or operatlon of the energy
faciltty

.27 See, also, WAC 463- 14-050 '
* In actitig upon any application for certiﬂcatlon, the councll action will be based on the polimes and
premises set forth In RCW 80,50.010 Including, but not limited to: (2) Enhancing the public's
opportunity to enjoy the esthetic and recreational benefits of the air, water and land resources
%9 Order No. 826; Residents Opposed to Kittitas Turbines, above, p. 8; Order 831, following remand and
review, Uniike a nelghborhood or a town seeking an interrelated design emphasis, or herltage sites such |
as national parks-or forests that are relatively consistent in their function and purpose there Js no
cohesive milleu Into which Council-jurlsdictional projects may be sited, so a single standard based on
common prmciples Is Impossible to ldentlfy
30 Order No. 843, pages 16 19,
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provides a range of analytical methodologies for scenic management that employ

" somewhat consistent principles of line, form and texture, interpreted by witnesses with

identifiable perspectives. The reasoned application of an appropriate methodology is -
within our responsibihty as a Council. We find no barrier to resolvmg the issue in this
Order _ :

b) Testimony and Argument

Two prlnCIpal expert witnesses appeared The Applicant presented Dautls Pearson,
an environmental planner who has testifled regarding other wind projects, He defined the

- visual effect of the Project as moderate to moderately high from some viewpoints based

largely on the Federal Highway Service Manual guide to.scenic evaluation and elements of
his own judgment. - He conciuded that the Project would not intrude significantly into the
scenic value of the Gorge. :

Dean Apostol testified for the project opponents. He criticized Mr, Pearson’s
analysis and stated his own judgment that visibility of the proposed facility would be highly
intrusive into scenic values in the Columbia Gorge. He relied largely on the Burean, of Land
Management (BLM) and National Forest Service analyses, :

- Mr, Pearson chose the highway manual as his principal reference in part because its -
analyem {s applicable in any setting, developed or undeveloped.. This contrasts with typical
situations anticipated in the BLM (for public lands such as national parks) and National
Forest Seyvice (for national forest lands) manuals supporting the testimony of Mr. Apostal.
Mr. Pearson observed that the scenery in the Gorge'is not pristine; it includes industry,
commercial forests and agriculture, residential, retail and urban uses. He found the
pro posed facility slightly to moderately intrusive overall and concluded that it would not

- . constitute an undue intrusion into Gorge scenery.-

Friends challenges Mr. Pearson’s use-of a hybrid methodology to evaluate scenic
effects. We, however, find value in Mr. Pearson’s presentation, which draws on three.
different methodologies. It follows methodologies uséd in prior applications although it
inappropriately discounts the intrusive nature of full-tower and significant prominent-
tower views on skyline views in the Columbia Gorge setting. We do not find fault with
Applicant’s failure to provide animated llustrations, criticized by Mr, Apostol; Council

" members are familiar with views including towers with generators in operation as well as

towers whose blades are docked

Mr, Pearson of_fered detailed and credible rebuttal testimony with criticism of Mr.
Apostol’s analysis and testimony. In particular, Mr, Apostol’s use of Forest Service and
BLM manuals is not wholly appropriaté because they are aimed toward preservation of
property owned by the Government that generally has not been extensively developed. In
our view of the evidence, Mr. Apostol’s testimony does not support barrxng wingd turbines
from the éntire site. .
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¢) Dis cussion ,

We agree  with observat:ons by Mr. Apostol as well as many public witnesses that
entire wind production towers rising more than 40 stories above the skyline ona
prominent ridge, with smooth modern designs contrasting markedly with rugged natural
formations, would be readily noticeable and intrusive into the surrounding view. Mr.
Pearson understates the visual mtrusmn of the most-prominent “A-string” and “C-string’
towers,

' Oﬁ the other hand, in using visual standards designed for application to projects ih
national parks and forests, Mr, Apostol did not address any relationship between less-
visible portions of the Project and the surroundings. Neither did he account for the present

. state of commercial and industrial development existing within and immediately outside

the NSA boundaries. He thus overstates the contrasts and the negative effects assoclated

-with the Project. Comments by the lj“orest Service and the National Park Service share this
. flaw and do.not recognize that the site location is outside the NSA boundaries and therefore

" not sub;ect to NSA standards or the related Skamania County ordinances31 applicable to

sites within the NSA.

"We disagree with the idea that the visibility of a relatively small number of partially-
to wholly-obscured towers fréma relatwe]y small number of viewing areas would be so
contrasting and so mtruslve that they must be totally forbidden.

We have reviewed the proposed site map with the hypothetical turbine locations
and have compared those with the simulations presented in Ex. 8,08y, During the Council’s
view of the site, the Council found that the simulations accurately represent the landscapes.
from their viewpoints and we therefore discount Mr. Apostol's criticisms relating to .
photographic perspective and stitchi ng of composite images Into a panorama.

From Fxgure 425 in Bx. 20 and the simulations in Ex. 8.08r we are able to identify
the hypothetical tower sites in the proposed corridors. We undei'stand that tower
placement in the corridors is subject to “micrositing,” but the tower locations on the map’
and deplcted in the simulations range throughout the corridors and therefore adequately
represent the visihility of towers within those corridors for purpose of this exercise.

]

In fts bri ef, the Apphcant reiterates its earlier opposition to any change in the

- Project site. Friends opposes authorization of any portion of the Project.

31 See, Skamania County Code, Title 22 generally, and SCC 22.06.010; this code Is appl!cable only to

_properties within the NSA.
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Counsel for the Environment (CFE), in contrast, presented an opening brief with a
thoughtful and balanced argument on visual impacts. He suggests, at a minimum,
elimination of the lower portion of the A string (turbines A-1 through A-7), citing adverse

visual effects that are noted in the record.32 SOSA responds favorably to this proposed

measure, although characterizing it in its answering brief33 as only a start,” and urging:
denial of the entire A-string ‘

d} | Conclusion .

Both expert witnesses offer helpful observations about the evaluation of landscape
elements. Mr. Apostol’s testimony would be more on point if we were addressing a pr istine
area or an area totally within the boundaries of the NSA, a national park, or a national
forest. The choice of reference manuals and assumptions may tend to point toward a
desired result. We noted above, and Mr, Pearson’s testimony recognized, that the Columbia
Gorge Is not a pristine area and the proposed project is not within the NSA, The scenic

" values claimed by Mr, Aposto} are not pristine, but are already diminished by industrial
agriculture, reglonal utility, commercial and industrial development and historical

elements such as those we.note above.

On the other hand, we reject Mr. Pearson’s notion that these elements so degrade
the entire scenic setting that we should all but entirely discount the aesthetic, cultural and
‘historical significance of the Gorge and the scenic attributes that it possesses today and
~ allow all proposed tower corridors despite the contrast and intrusion of complete towers

- across prominent ridgelines.

, Friends is the sole party statmg unwavering opposttion to the proposed pro;ect on

.all points. [tnotes that the Scenic Area Act does not limit the Council’s anthority under
other provisions.of law. However, as we state above, neither does it require or permit use
of its protections outside of the Scenic Area; by terms of the federal law, the scenic area
standards have no application outside that area, Our decision recognizes this distinction
and rests its validity on the scenic, historical and cultural va]ues associated with the Gorge,
including territory without as well as within the NSA, and not on its Scenic Act demgnatlon
Therefore, we will apply neither the NSA restrictions nor the County’s NSA-based
restrictions to the Project site.

Oui decision is not inconsistent with that of the U, S, Forest Service in the Northwest
,'Motorcycleg‘f4 case cited by the parties. Northwest Motorcycle involved a challenge to a

32 Three of the statements recommend elimination of all towers vislble from any Key viewing area. Ex.
21.04 (Mr, Westberg, Natlonal Park Service), Ex. 21.05 (statement of Mr.Sleager, U. S, Dept. of the
Interlor), and Ex. 22.02 (Mr. Harkenrlder) . .

33 b, 20.

El quthwest‘Motorcycle Ass'nv. U.S. Dept. of Agricd/ture, 18 £.3d 803 (9" Cir. 1994),
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Forest Service decision to restrict off-road vehicles from certain trails In light of a studied
analysts of relevant facts. The Forest Service decision was affirmed becauss the record |
“showed an adverse effect of such vehicles upon a wilderness area. Here, we find an adverse
effect of the ofiginal proposal upon a scenic and cultural heritage area. We also find,
however, that this adverse effect can be mitigated to an acceptable degree,

We adopt the suggestion of Counsel for the Envxronmen’c, supported by SOSA to
eliminate the portion of the A corridor containing Turbines A-1 through A-7 from the
approved siting area. In light of our stte view and our drialysis of tower visibility based on
Fig, 4.2-5 and simul,cltxonsH we also find-the entire C corridor, tower locations C-1 through C-
8, to-beImpermissibly intrusive into the scenic vista unique to the Columbia Gorgé and the
heritage associated with it and it is also denied. Therefore, we find this portion of the site
to be unsultable for the proposed pr o}ect

We agree with CFE's analy31s of several other points supporting this measure - it
will reduce impact to residerices to the south and west (see also SOSA answering brief, p.
20,1 21); ft will reduce potential noise impacts (see SOSA ans. br. p. 20, 1L 2-3); and it will
reduce further the possibility of geologic hazards by eliminating the use of arelatively
narrow ridge with the least surface area for tower foundations of any in the Ap plication
(see SOSA ans. br. p. 2111, 9+13). ‘

The followmg Table 1, “Viewing Site Analysm, reﬂects the Council’s evaluation of
allowable tower visibility. It is based on examination of tower views fromtherecord
(maps, simulations and testimony of expert and lay witnesses) and as verified during the
view of the site from identified viewing areas. The degree of reduced visibility is not a
mathematical calculation but rather the Council’s subjective effort to approximate the
reduced visibility obtalned from tower reductions. '

!
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. TABLE1
Viewing Site Analysis ~
VIRW SITE ; OPTION O OPTIONT N
(Al Turbines) Turbines Reduced: Turbines Reduced‘ Turbines Reduced:
Resulting Visibility AL.7 ci-8 : Al7,04-8 |
: ) Resulting Visthility Resulting Visibility. Resulting Visibility
1 B1.1-24,C1-8,D1-3,E1-2 No Change, No A-String Approximately ¥4 Approximately ¥ Reduction in
. Visible Reduction in Turbine Turbine Visibility
Visibility '
2 B§-21, C1-8, D1-3, R12 No Change, No A-String Approximately 1/3 Approximately 1/3 ReducHon in
' Visible Reduction in Turbine Turbine Visibility
i Visibility
3 . B1-16, C1-8, D1-3, E1-2, F1- | No Change, No A-String Approximately 1/3 Approximately 1/3 Reduction in
. 3 ' Visthle Reduction fn Turbine Turbine Visibillty
Lo Visihility
4 Al-g' Approximately Zero Turbine | Mo Change Approximately Zero Turbine Visibility
) Yisibllity .
5 Alo-13, Bi-16,¥1-3 No Change No Change No Change
L7 A1-13, 8113, 713 Approximately One Thivd . No Change Approximately 1/3 Reduction in
Reduction in Turhine No G-String Visible ’l‘urblne Wisthility
Vistbility
a Al4,C1-8 Zero A-String Turbine Zgro C-String Turhing Zaro Turbine Visthility
Visibility Visibitity .
10 AL-7,C1-8 | Zaro A-String Turhine Zero C-String Tuerbine Zero Turbine Visibility
. , Visibility . Vigibility
11 BY-21, C1-8, D1-3, B1-2 No Change, No A~Strlng Approximately 1/8 Approximately 1/3 Reducton in
] ’ Visthle Reduction in Turbine Turbine Visibility
' Vislbility :
12 | B13-24, C1-8, D1-3, 12 No Change, No A-Strmg Approximately % Approximately %.Reduction in
: Vistble Reduction in Turbine Turhine Visibility
. : Visibility :
13 Al-5,813-21 Approximately One Half No Change Approximately ¥ Redugtion in
Reduction in Turbine No C-String Visible Turbine Visibility
Visibility ’ »
14 A1-13, 8149 Approximately Ona Half No Changg Approxmatsly ¥ Reduction in
Reduction jn Turbine No C-String Visible ‘Turbine Visibility
: Visibitity , ' .
15 At-10 Approximately % Reduction | No Change - Approximately % Redugtion in
in Twrbine Vislhility No C-String Vislble Turbine Vistbility i
16 Al-8 - Approximately Zovo Turbine | NoChange Approximately Zero Tuvbine Visibility
Visibility No C-String Visible '
17 A3-8 Zaro Turbine Visihility No Change || Zero Turbine Visibility
v ' . Na C-String Visible )
18 - A7 Zevo Turbine Vistbility No Change Zevo Turhine Vistbillty
: : No €-String Visthle
19 B16-21,.01.8,D1-3 No Change *Approximately % Approximately % Reduction in.
- ' No A-String Visible Reduction in Turbingd Turbine V‘islbillty
Visibiliey
20 L AL-13,11-3 Approximataly % Reducton | No Change Approsimately ¥ Reduction in
in Turhine Visibility - No G-String Visible Turbine Visibility
21 Al4 Zevo Turbine Visibility No Change Zayo Turhine Visibility
' No G-String Visible
22 Al-8 Zaro Turhine Visibility No Change Zero Turbine Visibility
No C-String Visible :
23 Al-8 Zevo Turbine Vislbiuty No Change Zaro Turbing Visthility
No C-String Visible
Full 50 Turbiney 43 Turbines 42 Turbines 35 Turbines
(100%) {86% Rertaining) {84% Romalning) ' (70% Remalning)
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The Counml is empowered by law to consider. the aesthetic agpects of pro jects
within its jurisdiction and to consider the total and surrounding scenic and cultural
heritage entirely apart from the existence of the NSA, and to apply unicue limitations on
proposed energy facilities. We conclude that a portion of the proposed Project’s visual
effect would intrude impermissibly into the heritage view and that use of portion(s) of the.
site for wind generation towers should not be allowed. We also conclude that other
portions, as to which some of the towers and/or blades would be visible, are not
_ impermissibly intrusive into overall viewscape or the area’s heritage, and must be allowed.

Micrositing adjustments for scenic values. Counsel for the Environment called
attention to Mr, Spaddro’s testimony at TR, 1:148 Il 3-7 that micrositing is an appropriate
mechanism for minimizing visual impacts on sensitive resources. The Site Certification
Agreement will require Applicant to prepare approval a micrositing plan that miniinizes
visual impacts from the Project on sensitive resources (v1ew1ng areas 1dent1fled in this

record plus Mitchell Point). 35

2, WILDLIFE AND HABITAT

t

Introduction

Questions involvmg habitat and wildlife form the second-largest cluster of issues
presented by the parties. Counsel for the Environment and Audubon Saciety 1dent1fy
concerns and suggest remedlatlon, Friends and SOSA challenge numerous pomts ’

WDFW has indicated that this project, with the appropriate mltigatlon measures, is
consistent with WDFW 2009 Guidelines for Wind Power Projects (Ex. 609¢). CFE observes
that this is the first wind project in a conifer forest in the western United States on land
currently managed as a commercial forest, The WDFW 2009 Guidelines for Wind Power -
Projects (Ex, 609¢) recommend that the projects should be sited on highly disturbed and
roaded areas with existing transmission lines. (pp. 5 & 8 of Ex. 609¢). The Whistling Ridge
Project is consistent with that approach since it occurs on a tract of industrial timberland
that has been heavily disturbed for many decades and has an extensive road system ‘and an’
existing transmission line bisecting the p1 oject,

thas been established that there is a need to acquire information on this Project if 1t
is built and operated because of its potential usefulness to.the Council, operators,
applicants, Jandowners, and interests such as DNR, Audubon, and WDFW in the future
siting and operations of. wind projects in forest environments. Therefore, we do support
taking the opportunity to establish pre- and post-construction studies and reporting

%5 We understand that topography will restrict views from Mitchell Polnt and that elimination of
the C and lower A cortidors rinay eliminate all tower visibllity from that point. However, as.no '
simulations were provided to demonstrate likely visibillty, we include the site as a. referenced viewing .
point for review, . . .
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requirements that will enable ongoing adjustments to continue to reduce adverse
environmental consequences.
a) - Avianlssues
As CFE no’ce,é, more than 90 species of birds (a majority assoclated with forests)
have been observed on the site, including several sensitive species, Sensitive species
identified on or near the site include northern spotted owl, northern goshawk, olive sided
flycatcher, Vaux’s swift, pileated woodpecker, keens myotis (bat), Townsends big ear bat,
. bald eagle, golden eagle, and the western gray squirrel. Audubon, CFE and Opponents state
+ coricerns about or chal]enge the adequacy of the'studies p'resented in the application'

Protected species do not appear, orvthe basis of the record of this adjudicatlve
proceeding, to be an issue. Considering the totality of inforinatfon on the record, we
" conclude that there is a low risk to.critical habitat for state or federally listed species and a
low likelthood of state or federally listed species being killed by a turbine collision.
Avallable information fndicates that a single male northern spotted owl was seen outside -
the Project area but not within it, The area theoretically affected, within the species typical -
breedmg range, has recently been logged and is not fts typical breeding habitat. - :

We reject Friends’ contention that the Applicant’s avian studies were “wrong or
missing on every measure.” Particularly given the relatively unique nature of the
- suirounding habitat as a potential wind farm site, an abundance survey and a literature
review (noted by Audubon) may have been helpful Théir importance is not critical and
their abSence isnot fatal however.

WDFW noted in Ex 1.20r that Applicant’s studies meet the WDFW Wmd Power
Guidelines. Among other things, WDFW observes that avian use and mortality is accepted
as reasonably consistent across habitat types and locations, and the use of a population
. estimatoy Is recognized and accepted. While not negatmg some possible additional value of
* efforts to increase available information, we accept ‘che studies as satisfying our
requn'ement : -

. Mr, Smallwood’s testimony for opponents urges rejection of WDFW guidelines. The
guidelines incorporate the point of view of a broad range of stakeholders, lncluding several
participants from Washington State and Seattle Audubon and The Nature Conservancy,,

" which allows consideration of the collective wisdom of all the experts who participated in
their development. They are accepted statewide as appropriate and are identified in our
rules as proper authority for application presentations, WAC 463-60-332. No standard
might receive universal acclaim, but we are satisfied that the WDFW guidelines have
sufficient credibility and authority that Mr. Smallwood’s criticisms are rejected. Applicant’s
experts Reams and Johnson recognized and, as pertinent, followed the guidelines, They
presented credible testimony regardmg their work and the Project’s comphance

Audubon urges additional pr econs’cruction study if the Application is approved In
lieu of that, ‘particularly glven WDFW's acceptance of the existing analysis, the Council
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believes that there is a more productive approach, The SCA instead will require additional
" post-construction monitoring for avian impacts, including three years’ post-construction
monitoring for avian impacts. Doing so satisfies another request of both CFE and Audubon
and could avold or reduce avian mortality by observing patterns of injury, to control
operations of individual towers or develop other means to minimize adverse impacts to
avian specles, We identify appropriate mitigation measures below for inclusion in the SCA. .
The SCA will, as noted elsewhere, also include requirements based on the Final '
Environmental Impact Statement.

~b)  Bat Issues

Bat species of concern have been observed on site, although species identification

' maybe incomplete. Concerns regarding bats parallel those regarding birds. Bothrrely on
‘flight for principal mobility and both may collidé with rotor blades or be caught in préssure
changes in the vortex of revolving rotors.

' Additional study appears to.be appropriate for bats as well as bII‘dS The Councx]

will incorporate a condition in the Stte Certification Agreement to require such appropriate
studies and consideration of corrective measures identified in those studies, In addition,
the mitigation measures identified below will provide protections aimed at specific points
addressed in the hearing record

\,.‘

¢} Mitigation Measures

. The Council provides mmga’cmn measures through specific one-time requirements,
long-term obligations, and ongoing study aimed at providing continuing improvement.
Counsel for the Environment proposed several potential SCA requirements. We agree that
the following measures are appropriate and intend to incorporate them into the _
Recommendation and the Site Certification Agreertient. Measures 1ii through viii are
described in the WDFW Guidelines and the US Fish and- Wlldhfe Service Avian Protection
Plan Guidelines. :

i Compliance with 2009 WDFW guidehnes-(Eg. 6090), WAC'463n60~332.

fl. Creation of a Technical Advisory Committee (TAC) to suggest and review
studies and to make recommendations based on the studies regarding steps
that may be recommended to EFSEC if the TAC deems additional studies or
mitigation necessary to address impacts that were either not foreseen in the
Application or the EIS, and to accept 4 representative of Seattie Audubon
Society as a member of the TAC. Other members shall include the certificate
~holder, EFSEC Staff, WDFW, USFWS, Department of Natural Resources,
Skamania County and the Yakama Nation and additlonal representatives to,
be identiﬁed at'the Council’s discretion.
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fii.  Conduct’ post~constructlon mortality. stud esto increase understanding of at- .,
risk species and to pursue and recommend suggestions to reduce avian and
bat mortality.

iv.  Use of adaptive management strategies to optimize the balance between
measures that work and effective operation of the facility.” -

v.  Public éx‘zailabi]ity of'reports and study results.

vl Low~1mpact hghtlng to reduce the attr actlon of insects and consequently
" insect-feeding Speme‘s

vil, Mltigatlon through micrositing; avoid as practical turbine locations that
separate nesting areas from food gathering areas; avoid flight paths; consider
other factors as identified by the TAC, Mitigation as well from study of post-
constriction surveys.

vill,  Developmentand compliance with best management pfactmes, including the
possibihty of minimizing operations such as low rotor sp eed that may
present greater hazards to some species. .

For reasons noted above, we decline torequire pre-construction studies as
-additional mitigation measures.

d) . Mitigétion Parcel

A suggested mitigation parcel may satisfy applicable mitigation standards in as -
much as it provides a habitat superior to a commercial forest habitat. This mitigation
parcel was discussed extensively in the Adjudicative proceedings, but it has yet to be
offered as d formal mitigation plan. Due to that fact, this Order does not address the
mitigatiors parcel i in the fmdmgs of I I‘act & Law.

e) Conclusion

We find support for the application adequate as it pertains to habitat and wildlife,
subject to development of and compliance with elements of a Site Certification Agreement
incorporating the protections identified above and others that may be suggested through
review of the FEIS. We'have considered the criticisms and counter-suggestions of the
opponents and determine that they should be rejected. We are persuaded to support
performance analysis of wind farm impacts in forest environment if the projectis on
heavily disturbed, highly roaded forest lands with existing transmission Infrastructure such
as presented here. (sée Ex 609¢,pp 5 & 8). We do not find support in the record for the
assumption that forestlands are by definition more worthy of pr‘otectlon than the shrub
steppe lands in Eastern Washington,
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3. NOISE ISSUES

The Council's regulations require compliance with the maximum noise limits set
forth in regulatlons promulgated by the Department of Ecology.36 The evidence
demonstrates that the noise created by Project-operation would fall beneath those limits
. under normal operating conditions. Any noise exceeding applicable state standards (which
are measured at the property line of the affected use) will constitute a violation, Neither
- the Council nor the Department of Ecology regulate on the basis of ambient noise. The
results of predictive modeling (Ex. 7) indicate reliably, considering the laws of physics and
Mr, Storm’s testimony (which we find credible), that the Project will comply with
applicable noise limits. The Site Certification Agreement will, and the regulations do,
require comphance with regulatory noise limits and the Council will enforce comphance

4 GEOLOGY

The Applicant presented witness Dan Meier, a lcensed engmeermg geologist, He
testified (Ex. 3) that he had reviewed available information and literature and had visited
the site. He stated his opinion that it would be geologically suitable for wind facility
construction and operation. Opponents challenged this evaluation, urging that the witness
spent less than one day at the site and failed to drill test bores or undertake other
verifications at points of tower construction, -

"The challenge is not well taken. The task at this stage is not to complete pre- '
construction site preparation following warning signs that there are geological problems,
. but to assess the structural stability of the corridors for future site-specific determinations.
The witness, a professional engineering geologist, presented credible testimony ,
supplementing the Application, in which he described the geology of the site based on
researching available literature and visiting the site, The study was not exhaustive, but did

- provide adequate information to'mest the requirements of WAC 463-60-302, No known
earthquake faults cross-the site. No Class I (severe) or II (high) landslide hazard areas are
known to exist at the site. Class I1l landslide areas are present on the site, but the
designauon ‘of low potential hazard is assigned only because of the degree of slope and not
because of geological evidence of actual prior or potential futuré hazard. Thatissue:
appears moot, howéver, because of our decision to reject a portion of the Project for other
reasons. Tower foundations will be solidly constructed to anchor the towers, at sites .
chosen after microsmng review of their geological stability.

. Noevidence of record supports a flndmg of 1nstab1hty of the proposed corridor -
* sitbs. The Site Certification Agreement will establish specific, appropriate pre-construction
~ and construction requirements relatmg to site exploratxon and preparation. '

38 WAC 463-62-030 (referencing. WAC 173-60). The standard is stated In WAC 173-60-030 and -040.
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5. ROADS AND TRANSPORTATION

a] Public Roads

. The pubhc roads necessary fm site access by workers materlals and turbf ine/tower
parts received considerable attention during the hearing, Skamania’s county engineer, Mr, .
Homann, testified that the roads could bear loads of the height and weight required
without modification, and that loads up to 150 feet in length could be accommodated
without modification. During the hearing, the Applicant indicated that turbine blades up to
164 feet in length might be required, and the Applicant agieed to file a subsequent exhibit,
with information about the public roads’ ability to accommodate the loads between 150
. and 164 feet]ong TRIIL:505. The record does not show that this was later addressed. The
Site Certification Agreement will specify that transportation must be lawfully accomplished
according to the applicable standards current at the time of transportation. To the extent
that long, wide and/or overweight loads are involved, permits must be obtainéd and their
terms complied with. If the road capacity prohibits transportation of the longloads on the
.public roads, the Applicant may choose a shorter component choose an alternative
delivery. method or forego construction.

Some pubhc w1tnesses expressed concern over possible periodlc traffic blockages
during construction when long, wide or overweight loads are transported to or from the
stte. There Is no evidence of record identifying such delays, only that mitigation would
limit any traffic delays to 20 minutes. The duration of such blockages, therefore, is
estimated to be measured in minutes or seconds (see, Ex, 20, p. I-11); the result will not

‘substantially impede trafﬁc ' :

An SCA condition will require coordination with emergency providers and public
notice, and that timing of transportation avoid or be coordinated with commuter, school
bus or other traffic. In addition, a traffic management plan, traffic control plan, and 31gning
. plan will be required by the County.to satisfy its requirements‘

b) Internal Access Roads

The Project expects to have approximately 7.9 miles of internal access roads,37
allowing construction and maintenance vehicles to travel to each Project turbine. The SCA .
will require that Applicant minimize new road construction to avold unnecessary impacts
to habitat and disturbance of soil and will be required to comply with Washington Forest
+ Practices road standards of the Department of Natural Resoul ces (DNR) and water quahty
standards.of the Department of Ecology

37 Ex, 20, p. -10; reductions prooosed In other portions of this order will reduce the total area.
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6. CULTURAL AND ARCHCAEOLOGICAL °

The prefiled testimony of Sarah McDanlel, archaeologist, was admitted without
objection as Ex. 10, Ms. McDanlel’s testimony states that no known significant cultural or
archaeological sites are known to exist within the bounds of the Project. The Washinjton
State Department of Archaeology and Historic Preservation (DAHP) concurs (Ex. 10.02),
The Applicant will address. cultural resources in the final design and micro-siting process.
It has committed to work with the DAHP and Native American tribal authorities to identify,
preserve, and as necessary mitigate, culturally significant sites. Applicant will be required
to halt relevant construction if any artifacts are discovered. An SCA provision will specify
pracesses to work with DAHP, Yakama Nation and other Native American tribal authormes
to 1dent1fy, preserve, and as necessary mltlgate, culturally si gnifican’c sites.

The Council finds that with implementatxon of appropriate mltigatmn measures in the
SCA, no impact$ on known culturally sensitive areas will occur due to constructxon or
operation of the Project WAC 463-60-362(5).

7. HEALTH AND SAFETY

The Apphcant must prepare Health and Safety, and emergency plans for both
construction and operation phases to protect public health, safety and the environment on
and off the site, WAC 463-60-085; see also, WAC 463-60-265 and 352, The plans must
anticipate a comprehensive list of major natural disasters or other incidents that could
" relate to or affect the proposed Project. The Applicant will be responsible for

implementing the plans in coordination with the local emergency response organizations.

. The Project operating and maintenance group and all contractors must receive emergency
response training as part of the regular safety-training program to ensure that effective and
safe response actions would be taken to reduce and limit the impact of emergencies at the

.Project site, With appropriate provxsxons in the SCA, health and safety concerns will be
adequately addressed

WASHINGTON FOREST PRACTICES ACT Under RCW 80.50,110, the Council takes
jurisdiction over requirements of the Forest Practices Act (FPA), RCW 76.09, once & Project
Is approved and an SCA is signed, The SCA will contain pertinent provisiobs to ensure

. compliance, The Council retains the Department of Natural Resources (DNR) as a
. subcontractor to assist the Council in ensuring that a Project meets all apphcable
_requirements of the FPA. .

8. SOCIOECONOMICS

- The Project will result in increased employment in Skamania County, both during
construction and, to a lesser extent, during operation. The Project’s economic impacts are
not expected to be limited to jobs and the salaries of employees. The Project will purchase
. goods and services, some of thenrin Skamania and neighboring counties. The Project will
~ increase the total valuation of real property in Skamania County and substantially increase .
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tax revenues. The resulting revenues will be available for the support of schools and local
public services in the area; includmg county roads and county government. WAC 463-60-
535, ° :

" Opponents challenged the asserted degree of economic need in the county and the
degree of potential benefit from the project. The record is clear that such need exists and
that Skamania County is uniquely challenged financially. The economic benefits from the
project will be real and, to the county, the school systém and the public, not insignificant,

~ See, Ex. 42 and 42.01r; Ex. 48 and 48.01; Ex. 36; Ex. 41.02. That the Project Is not huge by

other standards, or that other areas may also be suffering economxcal]y, do not lessen the
eality of the Project’s benefits. . :

.9, SITE RES’I‘ORATION

v

WAC 463-72-040 requires an Applicant, prior to beginning site preparation, to
provide an inftial plan for site restoration in sufficlent detail to identify, evaluate, and
resolve all anticipated major environmental, public health, and safety issues. The rule
requires that this plan address provisions for funding or bonding drrangements to meet the
site restoration and management costs. The Application outlines the scope of activities that
would be undertaken at the end of the Project’s useful life, Ex. 20, Sec. 2.3.7. These
activities include removal of Project structures, removal of foundations to four feet below
grade, and restoration of sofl surfaces as close as reasonably possible to their original
condition, The Applicant has committed to posting funds or guarantees sufficient for
decommissioning, to ensure the availability of decornmissioning funds when needed, -

The Council has considered the Applicaﬁt’s commitments and finds thexﬁ to he
appropriate. The SCA will require Applicant to provide an initial site restoration plan to

. the Council prior to construction of the Project, and a detailed site restoration plan must be

approved by the Couricil prlor to decommlssionmg at the end of the useful life of the
Project, ,

10.FIRE HAZARDS

Given the forested nature of the site, adequate fire protection is a necessity.

' A]though evidence in the record appears to indicate that wind turbines ravely cause fires

and would be unlikely to affect (or be affected by) a fire started by some other cause, fires
could be started by turbine or other activities on the site, Fires originating off-site could
spread onto the site. In either event, emergency response would be required on-site, The
SCA will require fire prevention ahd response plans as a condition of construction and
operation.

. 11.PROJECT CONSTRUCTION

The Council finds that there {s a beneflt to the public to have permitted facilities
ready to be constructed whenever it becomes known that more generation capacity is
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needed. This pr ject also requires construction of a power substatlon befOIG it w1l] have
access to the gmd for power sales.

’I‘he-Applicant proposes to construct the Project in the manner set out in the
‘Application and the Agreements Ex. 20. Its'application suggests a 19-month period-after
application approval for site-specific design and for construction, but commits to providing
a schedule following gubeinatorial approval. Ex, 20, Sec. 2.12. 2. The Council recognizes
‘that there may be remaining uncertainty regarding approval and constructlon of the
proposed substation, which could delay the start of constructmn

In any event, an unhmzted “bmld wmdow” for a proposed pm]ect isnot appropmte
as, ovér time, technology or mitigation measures presented in ani application may no longer
be protective of environmental standards and conditions at the time the facility is
constructed. Therefore, we set a five-year window for substantial completion following
gubernatorial approval, The Applicant may seek one additional five-year extension.

The Applicant is not restricted from operating and generating power from
individual strings of turbines that are completed prior‘ to others, so long as all needed
infrastructure, safety and mitigation measures are in place, These measures provide
flexibility for construction but also address needs to complete the projectin a timely
manner, : -

12.,PR0]ECT BENEFITS

The environmental beniefits of this project include generau()n of energy from a
" source that does not produce carbon dioxide emissions. RCW 19.285, Economic benefits
also result, as the Project will providé construction jobs, employment during operation, tax
- revenues to local governments, a and payments to landowners and service providers. The
available generation will have economic value Ex. 41 Ms. Bryan-Mlllex Ex. 48, Mr. Canon;
Ex. 51 Mr Pyte]

E, CONCLUSION ON AD]UDICATIVE ISSUES

The Councﬂ carefully considers its statutory dutles, apphcab]e admlmstramve rules,
and all of the evidence in the récord in exercising its duty to balance the state’s need for
energy ata reasonable cost with the need to protect the environment and the health and
safety of the residents of the local area.’ .. -

One of the Councxl’s principal duties is to ensure that the location of energy facilities
will produce minimal adverse effects on the environment. We have considered the exhibits
of record and the testimony of numerous expert witnesses and members of the publicin
determining whether this Project, with its proposed mitigation measures, is appropriate
for this location. As a result of this review, the Council has rejected turbine locations that

. are prominently visible from numerous viewing sites within the Columbia Gorge. The
remaining towers for the most part are only partlally visible, and from fewer locations.
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Our dlsapproval of proposed tulbine strings preserves the Applicant’s ability to achieve the
generation capacity It requests while substantially reducing the proj ect’s visual impacts
- from the Gorge, including the NSA, -

The record before us, including elements in the Application (Ex. 20} that received no
cross examination, supports decision to recommend approval of the project, subject to the
. restrictions on tower locations and the other mitigations and protective measures .
identified in this order. Review of the Final Environmental Impact Statement may alter the
result of our adjudicative review, as noted earlier in this Order. However, we determine on
the record in this proceeding that including these elements in a Site Certification
Agreement will adequately protect the public, including members of the public who reside " -
in and use the areas surrounding the Project.

As currently proposed with maitigation for a number of irhpacts and the conditions
identified for inclusion in a Site Certification Agreement, consistent with apphcable laws |
and rules, the Project will have a minimal impact on the envxronment

The Council considered whether the total package of mitigation measures offset the
environmental impacts of the Project. Viewed on'balancs, with respect to this Project, and
in the context of mitigation proposed, the package for the Whlsthng Rldge Project satisfies
the legislative policy of RCW 80.50. ,

For all of the reasons discussed {n the body of this Order, the Council finds that this
Project may properly be recommended for approval, based on the adjudicative record. The
result of this order is subject to a review of the Final Environmental Impact Statement and,
if approval is recommended, development of a Site Certification Agreement consistent with
the provisions of this Order and such other measures as the Council may xden'afy from its
~ review of the Pmal Environmental Impact Statement.

'IV. FINDINGS OF FACT and CONCLUSIONS OF LAW

Note: the Council intersperses conclusions of law with its findings of fact for the
convenlence of the reader. Any finding in the nature of a concluston of law should be
interpreted as a conclusion, and any conclusion in the nature of a finding should be
interpreted asa ﬂndzng of fact.

" 'Nature o'f'fhe Proceeding

‘ L This proceeding invdlves Apphcatlon No. 2009-01 before the Washington State
Energy Facllity Site Evaluation Council (EFSEC or Council) for certification to
construct and operate the Whistling Ridge Energy PrOJect (also “Project” in this
order). The Project 1s'a wind-powered electrical energy generation facility with a
maximum of 50 wind turbines and a maximum installed nameplate capacity of 75
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megawatts (MW), The PrOJectm to be located north of the community of UnderWood
Skamania County, Washington.

The Applicant ani the Application

2

The Applicant is Whlsthng Rldge Energy Project LLC. Itisa Washmgton limited -
liability corporation formed to develop, permit, finance, construct, own and operate
the Project. Applicant is in turn owned by S.D.S. Co, LLC. Both entities, and their
successors, will be defined as Site Certificate Holders as defined in the Sne Certificate ™
Agreement (the Certificate or "SCA”.)

The Skamania County Commission adopted a zoning code amendment that would
have allowed wind powered generation facilities in certain county areas;including the
site of the proposed Project. Opponents appealed the adoption to the Skamania
County Hearing Examiner, who reverséd the county in a decision February 19, 2009,
The basis for the Examiner’s decision was the county’s failure to conduct a

" programmatic envxronmenta] review before adopting the zoning code amendment,

On March 10, 2009, Applicant submitted an Application for Site Certlﬁcatxon
Agreement to BFSEC, seeking authority to construct and operate the: Pro ect. It
submxt’ced a Revised Application, on October 10, 2009, '

Compliance with the State Environmental Policy Act (SEPA)

5.

EFSEC is the lead agency for environmenfal review of project proposals within s
jurisdiction under terms of the State Environmental Policy Act, RCW 43.21C. The
Counci] Manager Is the SEPA responsible officlal. WAC 463-47-051,

An electrical substation would be required to convert power from the Project to the
voltage necessary for inclusion into a transmission line. The Bonneyille Power
Administration (“BPA”), a federal agengy, agreed to provide such a substation. Its .
construction would require an environmental review under the Natxonal
Environmental Policy Act ("NEPA")

' BPA and the Council agreed to prepare a joint federal~state enwronmental statement

to satisfy the requirements of both laws. EFSEC will use the documentation for
purposes of SI:.PA and BPA will use 1t for purposes of NEPA,

A draft envxronmental impact statement [DEIS) was circulated for public review on -
May 21, 2010. Numerous comments were received. They were made available to
Council members and were publicly available on September 16, 2010, The
Responsible Official issued the Final EIS.on August 12, 2011, This order does not
consider the results of the SEPA FEIS. The SEPA results are incorporated into a
Recommendation order and a proposed Stte Certification Agreement, which three
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Idoqumerits, together with this Order, will constitute the Recommendation to the
Governor under RCW 80.50.100.

Compliance with Procedural Requivements

9. The Council published and, when required by law or rule, served notices of events in
the application process, including receipt of the Application, public meetings,
-commencement of the Adjudicative Proceeding and opportunity to file petitions for
intervention, prehearing conferences, land use hearings, and the adjudicative hearing
sessions regarding Application No. 2009-01.

10. The Council afforded the parties to the adjudication the opportunity to present oral
and written evidence, object to evidence, and fully brief issues. The Council resolved
procedural issues prior to hearing through orders based on numerous prehearing
conferences at which parties had the opportunity to present arguments; the Council

“decided such matters through decisions from the bench and through procedural
orders, to which parties had the opportunity to object. .

11, The Council concludes that it has complied with applicable procedural law and
regulation, including RCW 80.50, RCW 34.05, WAC 463-26 and WAC 463-30 in
conducting the Adjudication and the land use consistency nquiry.

'Land Use Consistency -

12. The Council conducted a Larid Use Hearing under RCW 80.50.090, WAC463-26-050
on May 9, 2009 in Underwood, Washington. Sixteen'persons appeared and, under
oath, presented facts and legal argument to the Council on the issue of land use
consistency. Applicant presented a certificate of land use consistency from Skamania
County. Applicant submitted a revised certificate of land use consistency on
December 22, 2009,

" 13, Completion of the land use consistency proceeding was incorporated into the
adjudicative hearing on the merits without objection by the parties, Further evidence
was there received regarding land use consistency, including the revised certificate of
consistency and the testimony of witnesses Spadaro, Chaney and Skamania County’
Commissioner Paul Pearce, The parties brlefed land use consistency {ssues separately
from other, issues. :

14. The zone in which turbine locations A-1 thréugh A7 are depicted is Skamania’s
FOR/AG20 zone, in which semi-public uses are permitted; uses such as a privately-
owned logging railroad have been found to be semi-public and uses including aircraft
landing facilitles and surface mines are permitted of right ot conditlonally The
remainder of the proposed project is within the county’s “Unmapped” area, in which
any use s permitted that has not been found a nuisance by a court with jurisdiction’
over the site, :
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1o The stated purpose of the apphcable conservancy des:gnatlon of the comprehensive
plans to “conserve and manage existing natural resources in order to naintain a
sustained resource yield and/or utilization.” Allowing wind generation facilities
within the designation will assist in conserving and managing commerctal timber
harvests by adding diversity of consistent uses to land uséd for commercial forestry,

* 16.The Council concludes that

Cl

Zomng code provisions.are regulatory in nature and RCW 80.50 requires

-compliance. A comprehensive plan is a guide for future action, not a regulation

requiring compliance, RCW 36.70.340; RCW 80.50 requires consistency.

A certificate of land use consistency is prima facie evidence that the use is
consistent and in compliance with local land use provisions. WAC 463-26-090.

The Proiect complies with provisions of the Uﬁmapped area, which permits
wind generation facilities as a use that has not been found a nuisance by a
court with jurisdiction. Sec, 21.64.020, Skamania County Code.

The Project is consistent with the Conservancy designation of the
Comprehensive Plan. The Gounty certification Is prima facie correct. The
proposed use is consistent with the stated purpose of the designation as a use

: that provides for the management and harvest of the forces of wind, a natural

resource, It is a use that assists in conserving commaercial timber operations
on portlons of the site notused for energy production. The comprehensive
plan is a guide and not a mandate, (Cotmprehensive Plan, Introduction, p. 7)
The specific illustrative uses in the ¢onservancy designation of the
comprehensive plan have not been adopted In a zoning ordinance and do not
regulate land use. 2007 Comprehensive Plan, Chapter 2, pp. 25, 30,

The Adjudicative Proéeeding ~ Process

17. The Council duly noti¢ed and conducted prehearing conferences and entered -
Prehearing Orders to govern the course of the proceeding. Statutory parties
appeared and participated. The Council received petitions for intervention, which
were granted, as shown in the body of this Order. The Council served and published
notice of the hearing on the mefits, Hearings were held on January 3-7, and10-11 in
Stevenaon, Washmgton and January 20 in Olympla, Washington.

18 The Apphcant and a majorlty of other parties subrmtted post-hearing bnefs |

19, On the date shown below as the date of signing, the Council voted unammously that
the evidence and argument in this Fecord supports approval of the Project, in part,

and rejection in part, as set out herein. The Council’s Order of Recommendation to the
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Governor will be based upoh all of the following: a) the findings, conclusions and
result of this order; b) review of the Final Environmental Impact Statement and c)a
. Site Certiﬁcation Agreement based upon this order and the FEIS.

20, The Counczl concludes that the process of this adjudicative order- complies with
applicable provisions of law, including RCW 80, 50 and RCW 34.05.

Views and Cultural Heritage

21. The Columbia Gorge in the vicinity of the Project has significance for cultiral heritage
and natural beauty long predating the advent of European exploration, Portions of
-the Gorge to the south, east and west of the Project have been designated a National
Scenic Area (NSA) by federal legislation, and are subject to restrictions on
development. Portions of the Project site are visible from the NSA but the entire
Project site is outside NSA boundaries.

22, Applicant’s witness Dautis Péarson urged that the portions of the Project visible from
the NSA or territory surrounding it would not be unduly intrusive and that no
aesthetic restrictions should apply. Opponents’ witness Dean Apostol urged that the
Project would have a severe impact on view, would irreparably damage the values of
the NSA and should be judged by standards generally used for heritage sites with little
development. The Coumncil finds that Mr. Apostol overstated the natural conditions
within the Gorge and the NSA while Mr. Pearson inappr oprlately discounted those
factors

23, The Council concludes that it has the authority to consider aesthetics and cultural
heritage in its adjudicative proceeding, WAC 463-62 contains o provision barring
that consideration, RCW 80.50.010(2) lists aesthetics and recreation as prineipal
values to be advanced or preserved In implementation of the chapter. RCW
80.50.040(8) states our responsibility to develop site-specific criteria for approval.

'RCW 80,50.110 declares the chapter’s preemptive power over inconsistent laws and
rules, The Council has implemented viewscape restrictions in‘application 2006-02 of
Desert Claim Wind Power LLC, as well as in Application 2003-1 of Sagehrush Power
Partners LLC for Kittitas Valley Wind Power Project, the latter decision afhrmed in
Residents Opposed to Kittitas Turbines, cxted ahove.

24. The Council concludes that the aesthetic and cultural valites of the Gorge, irrespective
of its designation as a NSA, require protection.from pronounced visual intrusion, but
do not require exclusion of the entire Project. Removing towers from corridors in
which they would be prominently visible from numerous key viewing areas within
and near the Gorge'will adequately protect the scenlc and cultural heritage of the
Gorge. While remaining towers may bé partially visible from some viewing areas, and
significantly visible from a small number of locations, the substantially reduced ‘
-overall visibility does not constitute an undue distraction from ot to the aestheticand
cultural values of the Gorge. '
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‘Wiidlife and Habitat

25, The Project is among }:he first four wind energy generation projects to be seriously
proposed in a Northwest forest habitat. Ex. 6.04x, p. 33. The site is habitat for more
than 90 spemes of birds, mcludmg sen31t1ve species, and to bats -

26. Applicant’s w1ldhfe studies comply with the requirements of the WD}*W Guidelines
and WAC 463-60-362, Ex. 1.04r. Other parties urged additional measures that add
little additional pro’cectio;n, and failed to d]SCI‘edlt the vahdlty of studles used in the
application.

27, Hazards to flying species (birds and bats) have been found to include striking or being
. struck by turbine blades and becoming disoriented or injured by the vortex of moving
blades. Post-construction mortality studies will provide greater benefit to wildlife
preservation than preconstruction studies, Adaptive management utilized through a
Technical Advisory Committee will provide benefit by bringing appropmate interests
and skills to studles and development of remedial measures.

~ 28, Mlerositing prior to tower construction, considering avian and bat flight patterns as
well as feeding and nesting areas will be required to optimize tower locations to
minimize 1njuries to ﬂying creatures. : :

29. The council concludes that establishing a Technical Advisory Commlttee (TAC) and
implementation of WDFW guidelines for wind power projects should be required as
.conditions of operation for the Whistling Ridge project and that the mitigation parcel
discussed in the record is appropriate and may be accepted.

30, The Council further concludes that, within the constraints of the information in
Adjudicative record, the wildlife and habitat mitigation measures recommended
herain, will result in no significant unavoidable adverse impacts to wildhfe WAC 463~ -
62-040.

Noise

Bi. The Project will comply.with WAC 463-62-030 and thereby with Washington State
noise standards including WAC 173-60-040. -

32. The Council concludes that the ‘Application meets apphcéble noise reé{uirements. The

SCA will require compliance with Washington State nolse standards and correction of
any conditions resulting in noncompliance.”
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Geology

33, The Apphcant's geological presentatlon is adequa’ce for preconst1 uction review. There
is no evidence of record indicating that actual geological hazards exist that might
. preclude siting of the Whistling Ridge Project as applied for.

34, The Council concludes that the Application satisfies requirements for geclogical detail,
The SCA should require appropriate preconstruction investigation of selected tower
Jocations. The Applicant should be required to report to the Council any indications of
hazards that appear in such investigation or during construction and propose
appropriate location change or construction measures, subject to Council approval to -
ensure safety at the site and potential downslope hazard areas

Roads and Transp ortation

35. Construction of the Project will require transportation of tower segments and blades
that exceed standards for transportation over public roads. To the extent required, by
. law and conditions of the SCA, Applicant will obtain or ensure that its transportation
services obtain all required overweight, over-height or over-length transportation
permits for public road transportation. Local access roads are capable of handling
loads up to 150 feet in length and may be capable of transportmg loads up to 164 feet
{ . in 1ength

36, Transportation of Project componerits over public local access roads may result in
temporary blockages, Timing of such deliveries will not create more than temporary
minor inconveniences. Prior to beginning construction, Applicant must prepare and
_ present for approval contingency plans for maintaining access in the eventofan
unexpected cf rcumstance blocking public road aceess.

37. Private roads for fnternal access within property owned by or under the control of
- Applicant or an affiliate must be improved as needed to carry required loads safely.
Improvements must be accomplished by or under the control of the Applicant and
subject to prior approval and supemsxon by officials with jurisdiction.

38, The Council concludes that Apphcant should be reqmred to verify carriers’ possession.
of appropriate permits for transportation on Washington roads. Transportation on
local public roads must be coordinated with appropriate local officials and must
involve Applicant or county consultation with schools, emergency services, and other
potentially affected interests. If components requiring loads éxceeding 150 feet in -
length are selected, Applicant must verify that such loads may . be lawfully delivered
on existing roads within the National Scenic Area without road construction or

- improvement, or must select smaller components. Wotk on private roads must be
A completed pursuant to regulations, and under the supervision of the Council thr ough
( Department of Natural Resources or other regulatory agency under contract with the
-~ Coungil.’ :
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" Cultural and Archaeolo gical Resources

39 The testlmony within the Adjudicative Record indicates that the hkehhood of Project
impacts to known archaeologiqal sites, or dlscovery pf unidentified sites, is low., The
- site Isin an area of historical Native American habitation, and artifacts or indication of **

habitation may be discovered during Project site preparatlon or construction,38

40, Appropriate provisions in the Site Certiﬁcatlon Agreement T equmng monitoringand
reporting of discoveries and cessation of construction at thie site of discovery, will .
satisfy the requirements of the National Historic Preservation Act, 16 USC 470.

Forest Practices Act

41, Upon implementation of a site certification agreement the Council becomes
responsible through its agent, the Department of Natural Resources to ensure
Applicant’s compliance with the requirements of the Forest P1 actices Act (FPA) RCW
- 76.09. RCW 80, 50 110,

42. The Counczl concludes that the SCA should provide spemﬁc requirements that
operahons on site be required to comply with pertment provisions of the FPA,

43 The Council concludes that the SCA should provide specific requirements that .
operations on site be required to comply with pertinent proWs ons of the FPA.
Socioeconomlcs

- 44, The Project will provide a benefit to Skamania County through property and other tax
payments and through employment during construction and operation. Workers are
expected to live within Skamania County or to commute to the job from outside the
county; workers will make some purchasés in the county, Through taxes and '
employment, the Project will benefit the county and re31dents of the county. RCW
80.50.010 ; WAC 463-60- 535 .

Site Restoration

45. The Applicant’s proposal for site restoration and funding as set out in Ex, 20 is
adequate. The Site Certification Agreement will require preparation of a detailed
plan, and performance pursuant to the plan. The Council coricludes that this will be
adequate to protect the pubhc and other interests potentlally affected. RCW
80.50.100(1). :

. . 38 pepending on the outcome of Council deliberations elsewhere in this Order, some or all of the
« archaeological sites of concern may no longer be subject to disturbances of this project.
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Fire Hazards.a‘nd. Control

46, The applicant will be required to prépare a Fire Protection and Response Plan in
coordination with the appropriate fire response agency oragencies prior to hegltining
construction.- The plan is subject to approval by the Council. The Council concludes
that this will be adequate to protect the public and other interests potentially affectecl
WAC 463-60-535 ((4) (a)) .

" Project Benefits

. 47, Project benefits include the production of energy through means not creating carbon’
dioxide or other greenhouse gases as well as the economlc benefits of construction
activities and the energy produced

Conmdermg the entire adjudicative record including the summary findings-and
.conclusions listed above, the Council finds and concludes that the Application, with the
modifications specified above, may be forwarded to the Governor of the State of .
Washington with a recommendation that the Application may be granted, subject to
* modifications and-conditions noted herein and as identified in the Council’s review of the.
. Final Environmental Impact Statement and the Council’s determmatlon in the Order of*
Recommendation, v :
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The Counc1l hereby Orders that the Application for the portion of the Pro;ect site
located adjacent and to the south.of the Bormeville Power Administfation North Bonnevﬂle
- Midway transmission ine corridor (Tower string A-1 through A-7) be denied, and that the

. pertion of the Project identified as Corridor C (Tower string C-1 through C-8) be denied.

The Council hereby Orders thatthe Adjudicative record in other respects supports a grant

of authority, subject to implementation of the énvironmental requirements of this order

and subject to supplement or modification in the Recommendation to the Governor based

on the Council’s review of the Final Environmental Impact Statement and development ofa

proposed SlLe Certlﬁcatlon Agreement for the Project, e

. DATED and effectlve at Stevenson, Washington, thxs sixth day of October, 2011 R

'gpf?[

]ames 0, Luce, Chair39 -

Richard ¥ I‘ryhling, / Hedia Adels rﬁg}r;,Tl' ;
Department of Commerce Department of Ecdlogy

~ AndreéW Hayes, . -
nto Fish and Wildlife Departm tofNatural Res urces

.“-Dermifs'M s . ' %gyé
S

Utxhtles d Transportation Commlssion amayia County

% Councll Chalr Luce also prasents F concurring opinion, attached to this order and an Integral
part hereof - - .
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NOTICE TO PARTIES: Administrative relief may be available through a petition for
reconsideration, filed within 20 days of the service of the Orders within the -
‘Recommendation Package to the Governor, If any such petition for reconsideration is filed,
the deadline for answers is 14 days after the date of service of each such petition. Since all
Orders contained within the Recommendation Package to the Governor are integral
components of the recommendation and served as'a package to the partles, the Council
requires any request(s) for reconsideration to be filed on the full Recommendation
Package, and not on individual elements of the package. The formatting of the petmons
sha]l be governed by WAC 463-30-120 and shall be limited to 50 pages.
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CONCURRING OPINION OF CHAIRMAN JAMES LUCE
| September 14, 2011

~ For reasons explained below, | concur with the Council’'s recommendation,

This case is a microcosm of how well-intentioned, Incrementally deve!oped
Federal and State law can have slgnificant, unintended consequerces for both our
- existing energy system and our environment

Because these are important subjects with far reaching consequences beyond this
case, | take judicial liberty to comment on‘actions that | believe could better serve
to protect this system and the environment. My comments are drawn from a
lifetime of public service in the energy area, first as senior counsel for the
Bonneville Power Admmistratlon and for the past ten years as Council Chair, And
they bear directly upon our Council’s future, and the region’s need to better plan
for a reneéwable resource future,

What Is needed is a new conﬁmitment; a E:omrnitment that will allow us to
thoughtfully plan where renewable resources should be developed, and where
they should not, and to provide expedltlous siting with clear and uniform
s’candards across all political subd ivisions.

~ At the outset, all will agree that we seek low cost, abundant, and clean energy. It .
is good for our economy and for our environment, Our goal should be to protect
» what we have, and to get more of it. ‘

Energy efficiency Is low cost, abundant, and clean, and testlmony confirms that

. elghty five percent of our needs can be met with energy efficiericy, Certainly that
is consistent with our goal, And we are also'ln a “surplus” condition. Nothing

_could be lower cost than having “a surplus.” ' But energy efficiency Is finite, and
surplus does not last forever. | | '
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We are now In a time of transition; transitioning to a future of renewable
resources, in this case wind power And transition presents both opportunities:
and chalienges

Wind power has much to commend it. There are no fuel costs, and no air
emissions. And it furthers our state’s energy policy, with which the Council is
committed to act consistently. Wind projects, neverth‘eless, present challeriges.
They can cause avian mortality, impact wildlife habitat, leave a long lasting
.footprint on the landscape, in this case the Columbla River Gorge, M and
comphcate the operation of our most valuable, and already exnstmg reneWable '
~resource the Federal Columbla River Hydro System ‘

Turningto the instant case, the Council Is challenged by the fact that it has no .
‘rules for siting renewable resources.” This fact, coupled with our requirement to
provide an adjudicatory hearing, ¥ has, in my opinion, contributed to an
‘Unnecessarily lengthy and costly proceeding where a com prehensive
Environmental Impact Statement might well have sufficed.”

For guldance, we look to our previous decisions, organic statutes and regulations
developed primarily for thermal projects. ™ And-we use our best judgment to
“halance” combeting considerations. Qur laws; and regulations presuppose a
compelling need for energy resources, tempéred by a requirement that the
resourtce enhance the esthetic and recreatjonal opportunities avallable to the
public while providing abundant power at reasonable cost.* All of this Is to be
done “In the public interest.” And yet what is “the ioublic interest?” Absent -
rules, the Council proceeds on a case-by-case basis and our decisions inevitably
leave room for questioning whether the correct result was reached.” -

- Whistlirig Ridge is just such a case, The Council recommends approval of 35 wind .
. turbines just outside the boundaries of the Columbia Gorge National Scenic Act
(NSA). The NSA is one of only two such “National Scenic Areas” authorized by
Congress,"" its relevance to this case speaking primarily to the fact that the Gorge
Is recognized as an environmental wonder, *" The applicant is 3 well-respected
-, steward of the land, seeking to diversify its business and provide employment to
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the community. Skamania County will benefit from increased tak revenues, as
much as $700,000 yearly. " These are legitimate and reasonable asplrations.

On the other hand, tens of thousands visit the Gorge yearly to recreate and enjoy
the beauty of a natural landscape, a landscape also treasured by many who live in
the area and oppose this project. Wind turbinés are'not part of the natural.
landscape. ‘That landscape will now'be‘altered during the day by 430 foot
towers,™ and by night with warning lights required by the Federal Aviation.
Administration. How many visitors will[pe dissuaded from coming If this project is.
built, or how many may now be attracted by t, is unknown. Some local residents
may chose to relocate, while others may welgorme positive econdmlc benefits.
But there is no question that there will be a significant Impact in. this
enwronmentally sensitive area, especially to its unparalleled wewscapes and
possibly to its avian and other w;ldhfe populations. '

As concerns the Council’s ”balancmg directxve," { cannot say that this pmject
“enhance [s} .. esthetic and recreational opportuni’cles " It s, as modified by the
Council’s Order, at best arguably neutral in this regard. And, as earlier noted, the
Legislature’s directive to the Council to assure “abundant power at reasonable
cost” seéms‘somewhat less forceful when the reglon has an existing surplus,
However, the economics of a particular project are not an appropriate subject for
Councll Inquiry and, for reasons explalned below, the “esthetics’ issue is not
_ determinative ‘

Nor Is it the Council’s role to say to the developer “find a different sie” or “start
an energy efficiency business.” We are a siting Council, charged by law with the
respons!bihty to act on the application before us.

So considered, the Council’s recommendation reduces or eliminates viewscape -
impact from the vast majority of important viewing areas within the NSA. Itis
consisterit with and in some respects exceeds the Council for'the Environment’s
recormimendations. Moreover, there is no assurance that these protections would'
occur if the project were si_i:ed locally, and Skamania County has asked the -
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- Governor, acting through the Council, to make the decision. Finally, the prdject

- furthers our state’s strong policy and legal commitment to renewable resources, -

‘which in turn reduces our carbon footprint. These factors, for me, support a
recommendatnon of approval. '

As for the future, and as noted above there are critical issues regarding the
Coungil's role and the region’s ability to effectively plan for continued renewable
" resource development.

First, as to the Council’s role.

Reasonable questions can be asked regarding the Council’s sltihg role, beginning
with but not limited to renewable resources, and the requirement that the '
Council’s public hearing be conducted as an adjudlcatlve proceedmg under the
Adminxstrative Procedure Act (APA) M

As exemplified by this case, the Council is currently little more than a renewable
resource forum of “last resort.” ‘

Jurisdiction Is the méjor lssue. Itis important to understand that the law does not
confer jurisdiction on the Council, but on the developer. The developer can “opt
in” to the EFSEC process initially, or after local jurisdictions deny siting, or project.
opposition materializes. A developer canh evén “opt in” after a Court of

" competent jurisdiction upholds the denial of a project by a local govemihg body.
See Desert Cl_éim Wind Power LLC v. Klttitas County, No. 05-2-00243-6, slip. Op at

~11(Kittitas Cty Super Ct. November 4, 2005). This means that the Council reviews
6nly a small fraction of the total humber of wind projects licensed in our state.™"

In practice, initial ”opt in’s” don’t happen,™" The Councll Is used only “if all else
fails,” and only then because a Council license preempts all other state and local
law and provides expedited review by the Suprerne Court.™®

Stated bluntly, the resources that currently have the greatest impact on our
state’s energy future and environment are, for all practical purposes, not subject
to state slting review The same is lncreasmgiy true of non-nuclear thermal
resources.”

. 29377




" fund such a plan,

Council Order No. 868, Whistling Rldge Final Adjudicative Order . Paged8of 52

Secona,.as to the region’s role.

Continued development of renewable resources is likely.™ And as eatlier noted,

 these projects will need to be carefully integrated into an existing resource base,

So considered, a comprehensive plan would seem appropriate. Such a plan could
take a programmatic approach considering reasonably foreseeable impacts '
assoclated with such development. The plan could assess renewable resource’

“sites and prioritize their potential fordevelopment.’ Potential esthetic, wildlife,

and cultural resource impacts, all of which may bear upon site selection, and
related Issues, such as the need for new transmission, could be examined.

Currently ho such blan exists. Our Councl! lacks authority to elther undertake or
| " and our state’s Growth Management Act has not been used
fot this purpose. In any case, because renewable resource development is

‘regional in scope, it would seem that a regional plan would be appropriate..

The Bonnevilie Power Administration (BPA) and the Northwest Power and
Conservation Council (NWPCC), working In partnership, are the logical entities to
undertake this task. They have regional responsibility and, as described below,
they have previously developed an effective plan In an analogous situation,

', BPA has the financial means and the operational interests to do this job. The

renewable resource industry’s growth is a significant factor In driving Botineville’s
multi-billion dollar transmission progrém, and in addressing issues related to -
Integrating wind projects with the existing Federal Columbia River Hydro Power
System. And the NWPCC is reéponsible for the regional Power Plan which guides'
Bonneville actions. ' o

Such a plan would “bank” potential renewable resource sites and designate
“protected areas” for environmentally sensitive locations, Absent such
protection, such sites are likely to be developed if the economics warrant.

‘A “site banking” blén successfully protected anadromous fish In the ‘mid-_

1980’s™" Relying on the plan, the Council and BPA adopted “protected areas” to
discourage small hydro development that threatened this resource. Developers

~ who chose to build small hydro facilities In “protected area” streams were unable
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to access BPA transmission.”"’“’ Denlal of transmisslon access because of
. environmental :mpacts is within BPA's authority,

In summary, renewable resource development is likely to continue I’cs robust
growth. The Whistling Ridge project as modiﬂed should be approved. The
Councll’s slting role and the need for the adjudication process deserves '
‘discussion. And to provide a regional structure which could assist Council's such
as 'ours in futuré cases, | look to those with authotity to conslder a “site banking”
~ plan to desighate appropriate renewable resdurce sites, and adoption of
“protected areas” to discourage development of those not so designated. Absent
such a plan, admittedly not easy and not without controversy, economic
cons:deratrons will be paramount and the broader pubtic interest in protecting
the envxronmen’c could finish second. “This is in no one’s interest, least of all
renewable resource developers, .

! Testimony of Howard Schwart, a senlor Department of Commeyce employee and energy policy analyst for the
Northwest Power Planning Councll, January 7, 2014, hearing transcript on pages 1025-1026 and 1044, Exhibit 35-
02 from the Council’s Sixth Power Plan also concludas that, “The plan finds ehough conservation to be available
and cost-effactive to meet 85 percent of the reglon’s load growth for the next 20 years. If developed aggrassively,
this conservation, comblned with the reglons past successful development of energy efﬂctency could constitute a
resoutce comparable In size to the Northwest faderal hydroelectrfe system,..” Impllcitly recogniﬂng thatltls
state mandates that are the driving force behind wind projects, the Council’s Program Summary contlnues,
“Aggressive pursuit of this conservation Is the primary focus of the power plan’s actions for the next five years,
Combined with Investmerits in renewable generation as required by state renewable portfolio standards...”

",

"-the project Is located In the Columbia River Gorge. The Gorge Is a natural wender created-through millennium

by the repeated great Glaclal Lake Missoula floods beginning 12,000 years ago. it has sheiterad Native American
peoples, and served as the gateway to the Pacific for Lewls and Clark and homesteading ploneers. Today It is the

" destination for tens of thousands of visitors who hike, ski, fish and recreate within its mafestic boundarles.
Recoghized as an envtronmental treasure by Congress’s passage of the National Scen(c Act, 16 U.S.C. 544, the
Gorge |n 2009 was ranked g lnternatlonaﬂy and 2™ in North America for sustainable destinations by the Natlonal .
Geographic Soclety’s Center for Sustainable Destinations, which called it “the USA’s Rhlneland u
http://traveler.nationalgeogra hic.com/2009/14 destmations-ra?ed north-america-text/18

.V See Bonneville Power Administration’s lnterlfm Environmental and Negative Pricing Po‘iicy
hitpy//www.bpa.gov/eorporate/pubs/RODS/2011/ERandNagativePricing FinalROD_web.pdt. " See also,
Memorandum of Aprll 28, 2011 prepared by Steve Kern of the Paclfic Northwest Utllitles Conference Committee
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(PNUCC), “Capabilities of Elactric Power Resources” The PNUCC was formedin 1948 as a VOluntary, informal group
of Northwest public and private utilltles to assass power and power planning needs.

YA Councn notlce of proposed rulemakmg was lssued In January 2009 but withdrawn inl April 2009 because of )
Iimited stakeholder support and because under the existing “opt-In” jurisdiction EFSEC recalves so few appllcations ]
for siting wind projects hitn://www.efsec, wa.gov/rulerev.shimiffAlt, : :

Y RewW 80.50.090(3).

v My experlence as Councli chalr convinces me that the adjudlcatory process is not always needed when an E!S Is
prepared. - :

The otlginal fanguage for a publ!'c hearlng conducted as an adjudicatoty heéring under the Adminlstrative
Procedure Act-dates to 1970 and was Intended to cover thermal power plants, especially nuclear plants that were
being planned by Energy Northwest, The orig!nal fanguage In RCW 80,50.090(3) stated ,”{3) Prior to the lssuance
of a councli recommendation to the governor under section 10 of this act a public hearing , conducted as a ’
contestad case under chapter 34.04 RCW ,shall be held, At such public hearing any person shall be entltled to be
heard in support of or In opposition to the application for certificatlon.”, That sectjon of RCW 80, 50, 090(3) was

- amended In 1989, chapter 175, to the language that presentiy axlsts,

The State Envlrbnmental Policy Act {SEPA) and Its requirement for preparation of an Environmenta Impact
Statement (EIS) when a project may have “slgnificant Impact” came fater, SEPA {Senate Bl 545 1971, 1st Ex Sess.

Chapter 109 ) was sighed Into law on May’ 19, 1974.

"" See WAC Chapter 463- 62

¥ Sae RCW 80,50.010 and WAC 463-14-020,

*id,

X This Is particularly true with respact to viewscape. See prefiled testimony of Dean Apostol, Exh. 21,00, Applicant

" used the Federal Highway Administration model which was deslgned for visual assessmants of "highway projects.”

Tastimony highlighted three models for evaluating aesthetlc lmpacts The Federal Highway Administration, the

. Forest Service; and the Bureau of Land Management. All have merlt,

M Sea 16 U.S.C. 544, The Columbla River Gorge Natlonal Seenic Act. See also Lake Tahde Basin Act of 1980 {94

. Stat. 3383), The NSA also recognizes that there are boundaries beyond which Its restrictions are not relevant, as

well as the fact that it Is in many ways a developed landscape supporting Industry and commerce for Its residents.
" See i, supra.
e Testimony of Erlc Hovee, Exhihit 41 02,

* Measured ground to turbine blade tip See section 14,11, Envlronmental [mpact Statement for Whistling Ridge’
Energy Project. .
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™ See vii, supra,

ol The Councl has approved three wind projects, totaling 563 MW, Of these only 373 MW are on line., By
comparison, Washington wind projects online, under construction, or with transmission access rights total more,
thar 7,000 MW, with 2,357 MW online. In othar words, the Councit's rote Is minlmal. See Amerfcan Wmd
Association “Energy Facts” for Washington State. Percentage °
httn.//www.awaa.or;z/learnabout/nubllcat!ons/upload/l@:11=Washington.pdf

Currently online: 2,357 Megawatts (MW)

Added In 2011; 151 MW

Addad (n 2010: 297 MW

- Undér construction: 343 MW

Wind projects In queue; 5,831 MW

Washington currently ranks fifth In total overall wind power nstallatlon.

" The Coundil has conisidered four wind projects, three In Kittitas County and the current case In Skamania

County. In the Kittitas County cases, preemption was sought because.of County Commission opposttion to the
project or final decislons, In the current case, preemption is sought hecatise the County Is challenged by
Intervenors In lts local land usé plannlng and zoning.

“RCW 80,50,110 (1)(2) provides that EFSEC Ilcenses govern and supersede all other State laws and regulations
while RCW 80.50. 140 allows for direct review by the Washlng’con State Supreme Court, .

™ See footnote xv, supra.

* The 350 MW threshold triggering Councll Jurisdiction frequently appears to form the basls for developers " -
planning power plants that fall just below this threshold. Energy Northwest (ENW) Is currently planning a
comblined cycle natural gas faciity in Kalama, Washington, Councll coiraspondence with ENW evinces its intent to
siz¢ the plant as 346 MW, The Clark County’s River Road plant, sized at approxlmately 248 MW when the Coungll's
jurisdictlon was 250, s ancther sxamp!e.

o Sen xvn, supra
ol eV 80.50,071,

‘ W see saction iI, “Site Ranking and Protectad Areas,” PROPOSED WORK PLAN, PACIFIC NORTHWEST HYDRO
ASSESSMENT STUDY, PREPARED BYTHE NORTHWEST POWER PLANNING COUNCIL, 700 5, W, Taylor, Portland,
Oregon 97205, August 1984, The plan affirmed the fact that site banking and protected areas deslgnations were
Important to allow hydro development while protecting important flsherles. The analogy Is cleat: wind and
ranewable resources are Important but should be prioritized and protect Important environmentally sensltive
areas, whether for viewscapes, wildlife, or otherwise, See T .
ftpy//fip.streamnet, org/nub/streamnet/ProtectedAreas/DocumentsA o
Other/Backaround/PronosedWorkPladPNWHvdréAssessmgng.ggf )
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' Coghc:‘f Order No., 868, Whistling Ridge Final Adjudicative Order. '
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IS
‘

-DA’I‘ED and effective.at Steireri.soh, Wa‘s‘hingto‘n,' t}iié si)_cth day of O'ctober, 2(513.

Iames 0, Luce, Chair
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ORIGINAL

‘BEFORE THE STATE OF WASHINGTON

- 'BNERGY FACILITY SITE EVALUATION COUNCIL

Inthe Matter of: ~ * | COUNCIL ORDER No. 869

APPLICATION NO. 2009-01 L Whisthng Rldge Or del No. 24

of

Whistling Rldge Energy Project, LLC . | Order and Report fo the Governor
for Recommending Approval of Site
WHISTLING RIDGE ENERGY PROJBCT Certification in Part, on Condition

Applmahon‘ Whistling Ridge Energy, LLC, (“Apphcant”) filed with the Washington
Energy Facility Site Evaluation Council (EFSEC or Council) on March 10, 2009 {revised
October 12, 2009), Application No., 2009-01 for a Site Certification Agreement (SCA) to
coustruct and operate up to 50 wind turbines, to generate up to 75 megawatts MW) of energy, It
proposes a site of about 115 acres near the community of Underwood, Washington, to build and
operate the Whistling Ridge Energy Pioject (“Projéct”), consisting of a series of ‘strings” or

lines of turbmes, with associated infrastructure, . -

-

. Recommendation: The Council hereby recommends ‘approval, in part, and denial, in
part, of the Whistling Ridge Energy Projeot in Skamania .County. The Council also recommends

that certain conditions be imposed insofar as the application is approved, as discussed below‘.

Parties: Parties to the review of the apphcation appeated and wete 1epresented as
follows: :

bl
.ot

Applicant, thsz‘lmg dege Power Project LLC: Timothy McMahan attorney, Stoel .
Rives, Vancouver, Washington and Etin Anderson, attorney, Stoel Rives, Seattle, Washmg’con
and Dartell Peeples, attorney, Olympia, Washington.’

Counsel for the Environment: Bruce Marvin, Assistant Attomey Genelal Olympla

" Washington,

. Department of Commerce Dorothy H. Jaffe, Assistant Attomey Genelal Olympm,
Washmgton L
Friends of the Columbia Gorge: Gary K. Kahn, attorney, Reeves, Kahn & Hennessy,
Portland, Oregon, and Nathan Bakér, attorney, Portland Oregon.
Save Qur Scenic Area; J, Richard Aramburu, attomey, Azambury & Eustis, LLP, Seaitle,
Washington, )
Skamania County Susan: Dmnnnond attorney, Seattle, Washington, .
Seattle Audubon Society: Shawn Cantrell, Executive Director, Seattle, Washmgton
Economic Development Group of Skamania County: Ron Cridlebaugh, Executive
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Dnector Skamania, Washington,
Skamania County Public Utzhty Distr icz‘No 1: Kenneth B Woodtich, attorney,

Stevenson, Washington.

Skamania County E Economte Developmem Cotncil: Peggy Bryan»Mﬂlex Stevenson, |

" Washington.

Skamania County dgri-Tourism Aawciaz‘ian John Cr ump'zckel Underwood,
‘Washington.

Association of Washington Business: Chils MoCabe, Olympm, Washington,

* ity of White Salmon: David Poucher, Mayor, White Salmon, Washington.

Ktlickitat County Public Economic Developmem‘ Authority: Michael Canon, Executive
Director, Goldendale, Washington.

Klickitat and Cascades Tribes of the Yakama Nation: Wilbur Slockish, Jr. Bmgen
Washington, . :

" Port of Skamania Counzy Bradley W. Andersen, attorney, Schwabe, Williamson &

Wryatt PC, Vancouver, Washington.

Confederated Tribes and Bands of the Yakama Nation: George Colby, attomey,
Toppenish, Washington. _

Executive Summary: The Councﬂ carefully consxdered 1) the statutory pohcles on need
for enetgy at a reasonable cost and need to minimize environmental impacts; 2) the record,’
findings and conclusions of the Adjudicative Order; 3) the Final Environmental Impact
Statement; 4) commitrhents of the Applicant made in the Apphcatxon, at hearings, and in relevant |

- documents; and $) the draft Site Certification Agreement accompanying this order with proposed

restrictions, conditions and requirements 1elatmg to constmotlon, ope1at10n and mitigation of the
proposed Project, C

We conclude that the Whistling Ridge Energy Project, with modiﬁcatiozis’ we
recommend, will provide the reglon with energy benefits and will not result in mgmﬁcant
unraitigated adverse ehvironmental impacts. Most significantly, the Council proposes in
mitigation a reduced Project footptint to reduce iis visibility from and visual intrusion into points
within and outside the Columbia Gorge. The result is a Project that is significaritly reduced in

© presence and much less prominently visible, With the recommended mitigation measures, the

proposed Project meets the requirements of applicable law and comports with the policy: and
intent of Chapter 80.50 RCW, .

INTRODUCTION

. The Applicant and the Project

. The Applicant is Whistling Ridge Enelgy, LLC, wholly owned by S.D. S Co., LLC.
Applicant proposes a renewable energy generation facility with a maximum of 50 wind turbmes
and a maxirum installed hameplate capacity of 75 megawatts (MW), The Project would be
constructed in designated corridors on or near ridge tops on the northern rim of the Columbia

" ' River Gorge, near the border bétween Washington and Oregon, The Project would interconnect

with Bonneville Power Admmstratmn (BPA) transmission lines (which transect the site)

~through a substa’uon to be constructed. ,
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The proposed Project covers approximately 1,000 acres. About 50 actes ate needed for
the permanent footprint of the proposed turbines and support facilities, with about 50 additional
acres temporarily affected. The Council’s Adjudication Order determines that the PrOJect is
' consistent and in compliange with local land use plans and zonmg regulations, ‘

"The Project would utilize . seties of 3-bladed wmd tutbines on tubular steel towets to
genezate eleotnoﬁy Turbines would range from 2.0 MW to 2.5 MW (generator natneplate
capacity),. placed on towers up to 425 feet }ngh including the blade height. The Applicant will
select the turbine capacity and manufacturer priof to beginning Project construction, , Regardless
of which capacity turbine is finally selected for the Project, all construction activities wonld
occur within corridors found acceptable in the Adjudicative Order. TFinal determination of
specific turbine locations (“mricrositing”) must be conducted within palametels 1dez1t1ﬁed in the
ad;mdwatlon order and SCA. :

The Councxl and the EFSEC Review Proc.ess

EFSEC was created to advise the Governor in deciding which proposed locations are
appropriate for the siting of new large energy facilities. RCW 80.50. The Council’s mandate is
to balance need for abundant energy at a reasonable cost witlf the broad intergsts of the pubhc
RCW 80.50.010; see also WAC 463-47-110. :

- Couneil 'represen‘catwes participating in this proceeding ave James O, Luce, Council
Chair; Richard Frybling, Department of Commetce; Hedia Adelsman, Depattment of Ecology;
Jeff Tayer, Department of Fish and Wildlife; Andrew Hayes, Department of Natural Resources;
Dennis J, Moss, Washmgton Utilities and Transportation Commission; and Doug Sutherland, .
Skamania County’ C. Robert Wallis, Administrative Law Judge, was 1eta1ned by the Council
to facilitate the adjudicative process.

The Couneil conducted public and adjudlcatwe hearmgs pursuant to Chapte1 34 05 RCW,
as 1equ1red by RCW 80,50.090(3) and Chapter 463-30 WAC. The Council completed a separate
review of énvironmental factors as set out in the Final Environmental Impact Statement (FELS)
- as tequired by Chapter 43.21C RCW, - This Otder, considering both Order No, 868 resolving

* adjudicativé isstes and the FEIS, recommends that the Governor of the Washington State
approve the Application, in pait, and deny t, in patt, and enter into'a SCA with the Applicant
authorizing the same production capacity through a smaller number of turtbines by excluding
towers frotm the site that are prominently visible from points within the Columbia Gorge.

1 Adjudicative Order, Conclusion No. 17.

2 The Applicant committed in Mr. Spadaro’s téstxmony at flearmg (TR 1:73) that the minfmum turbine
- size in the prOJect would increase from 1.5 to 2.0 MW, which mitigates the effect of the.project by
feducing the maximum necessary number of towets from 50 to 38.

3 M, Moss, Mr. I-Iayes and Mr, Sutherland replaced former Countil members after this Apphcation was
_ filed, during its review. ‘They have reviewed the portions of the record that occurred before they joined
the. Councﬂ
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Cowmpliance with the State Environmental Policy Act

The State Environmental Pohcy Act (SEPA), Chapter 43 21C RCW, requires
consideration of probable adverse environimental indpacts of governmental action. and possible
mitigation. EFSEC SEPA. rules are set out i Chapter 463-47 WAC. The Council complied with
SEPA requirements by issuing a Determination of Significance.and Scoping Noticé on April 21,
2009; conducting scoping heatings on May 6, 2009, in Stevenson and Underwood, Washington;
issuing a Draft Environmental Impact Statement (DEIS) for public comment on May 24,2010;
conducting public hearings on the draft on June 16 and 17, 2010 in Underwood and Stevenson,
arid accepting written comments on the Drafy BIS until August 27, 2010 (extended from July 19),
The Council’s SEPA. responsible official, the Council Manager, issued ‘a Final EIS (FEIS)
contaming responses to comments, on August 12, 2011,

. The Adjudicative Order, putsuant to RCW 34.05.46 1(4), confined its scope to the matters
of 1ecord and did not consider the SEPA process. Council membets wete familiar with the
SEPA process from its beginning, however, attending scoping and comment meetings for the
DEIS, and have recewed and reviewed the DEIS and the FEIS.

The adjudicative and SEPA records are now both before the Council. There is a
considerable overlap in topics, issues and substance between the FEIS and the adjudicative
record, The specific content differs between the records and the details are sometimes different,
allowing the FEIS to populate ot confirm specific conditions in the SCA. Our evaluation differs
from the FEIS conclusion relating to aésthetios and heritage, for reasons we ‘specified in the
" Adjudication Order and identify below, On balance, however, we accept the FEIS as complete,
generally consistent with the adjudicative record, and a proper basis for our Reconnnendatlon

Land Use Consistency

The Council held a public hearing on May 7, 2009 to determme whethe1 the Projeot’s use
of the proposed site is consistent ‘with local or 1eg1onal land use plans and zoning otdinances in
effect at the time the Application was subimitted’, RCW 80.50.090, WAC 463-14-030.
Additional matérial was received without objection in the adjudication. The Council determmed
the Project to be consistent with Skamania County land use plans and zoning ordinances,’

~Ad]udicahve Proceediug

The Council’s adjudicative process, its pmtlc1pants and its tesult are set out in detail in .
the AdJudlcanon Order, Order No. 868, Attachment I to this Recommendation. . That Order,
based only on the adjudicative record, concludes that the Council should recomumend approval in -
part and dendal in part, subject to review of the FEIS, completion of this Recommendation Order
and preparation of a Site Cettification. Agreement c;ontammg mitigation requirements identified
: m both Orders, This Recommendation Order will génerally cite, rather than 1estate, Adjudicative

4 The Applicant presanted arevised apphoauon after the hearing, containing minor changes 1o 1ts support
for the land use decision. The May, 2009 record was supplemented, Inquitles permitted of \Vltnesses and
the parties subsequenﬂy briefed land use 1ssues on the complete, corrected record.

5 Council Order No. 868, Seotion IIL.
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Order contont, describing the content briefly as needed for understanding and context, The
condensed descnptlon here does not change the language or substance in the Adjudicative Order.

‘ 'Pub]ic Notlce and Comment

EFSEC provided public notices, pursuant to statute or rule, of numerous events: receipt
~of the Application; public comment meetings; land use hearing; initiation of adjudicative
_proceedings; notice of opportunity and deadline for filing of petitions for intervention; notice of
 adjudicative hearing sessions; Determination of Significance and request for comments on scope
. of the Environmental Impact Statement (EIS); DEIS comment period and public comment
hearing, In addition, notice was given of Special EFSEC Meetings tégarding the
Recommendation to the Governor. The Councxl prov1<1ed notices by pubhcanon when legally
requlred . .

The Counoil held adjudicative hearing sessions in Underwood and Skamama duting the
adjudication at which any person could be heard in support of, or in opposition to, the
Application. RCW 80.50.090. The Council also provided opportunities for public witnesses to
- present oral and written comments in those two coramunities on environmental considerations
during the SEPA process and in Underwood on land use conmstency

This proceeding engendered extensive public participation, The Council recefved more
than 1000 written or oral comments fiom members of the pubhc during the initial, scoping,
enyironmental and adjudicative aspects of this. application review. The Council considers the
written submissions and oral comments of the witnesses and the topics they addressed as
indications of matiers significant to the public. The Council expresses its appreciation for these
* witnesses’ testimony and all written comments. . The commenters engaged in thoughtful and
often extensive preparation,

Couneil Recommendation to Governor

In accordance with the requirements of 80.50 RCW, the Council on October 6, 2011, at a -
special meeting in Stevenson, Washington, voted unanimously to recommend to the Governor
the approval of the Pr oyact ipart and denial in part, The Council describes its recommendation
in this Otdet, which is accompanied by Attachments (1) the Council’s Adjudicative Otder No.
868, Order Resolying Contested Issues in the adjudicative proceedmg, (1) the pxoposed Site
Certification Agreement, with its own Attachments; and (1) the FEIS.

" Interests of the State as Expressed in RCW 80.50, 01()

This statute sets out.four principal plemises for the site selection process, 1nclud1ng .
* suffioient operational safeguards, environmental mitigation provision of abundant energy at
reagonable cost, and avoidmg duphcatmn in process. * .

6 Because of the volume of the FEIS and its digital avaﬂabih‘cy, that dooument is not itoladed in the print
version of this Order, Persons desiring a copy may view it and download it from the Council website or
request a copy on dise,
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Sufficient Opemz‘zohal Safeguards: The Council finds that the mitigation measures
contained herein, in the AdJudxcatxve Order and in the SCA are adequate to ensure that the
Project will operate under stringent criteria designed to protect the pubhc welfare.

Environmental Miz‘igaz‘ron The Final EIS and the Adjudicatwe Order identify numerous

mitigation measures, They are described briefly in this Recommeéndation Order and specified in

the accompanying SCA. to ensure that the WR Project is built and operated in a way- that
preserves and protects the quality of the environnient. The Project’s environmental studies are in
compliance with the Council’s 1equ1rements and (as pertment) the standaids of the 2009 WDEW
- Wmd Power Guidelines.

The Applicant’ suggests the dedication of a minganon parcel chosen to offset impacts to
habitat, which has been fayorably viewed by WDFW, As noted in the Adjudicative Otder, the
parcel must be submitted as part of a mitigation plan as the'SCA requires. It may be formelly
proposed in the required Plan if the Applicant desives. The generation of wind power to meet
current and future energy demands o omotes alr cleanliness and helps to meet mcreasing demand
from utility customers and state law’ for renewable energy.

. - Provision of Abundant Energy at Reasonable Cost, The Whistling Ridge Adjudicative
Order acknowledges the statutory statement of need for power, RCW 80.50.010," Renewable
sources of electrical generation are identified by statute 3 required to meet futare consumption
goals to supplant or supplement non-renewable energy.® Power generated by the thsthng

Ridge project will be offered to buyers at rates detgrmined by market forces, Adfter reviewing all |

available information in the record of this decision, the Councll finds that the Project will
contribute to the avallabillty of abundant energy at reasonable cost,

Avoiding Duplzcaﬁon of the Siting Process. This Applicauon was br ougzt ‘m the Couneil,
with the support of the local Junsdmnon, to enable site review when local processes encountered
procedural challenges, The Application allowed simultaneous consideration of topies otherwise
under diffezent state and local Junsdlctions and ‘rhereby avoided duplication of the process, |

' Blendmg Adjndicative and SEPA Fmdingq and Requlrements

. This, Recommendation draws frorn both the adjudicative proceeding dnd the SEPA
process. The Council identifies on the following pages, the aspects of each that bear upon its
decisions, and points to these resources and to- their conttibution to the proposed Site
Certification Agreement, - The Couneil carefully weighs the results of each process.in small as
“well as large aspects of its decisions, There is.a high degree of consistency between the results
of the processés — which s 10 ‘be expected in paralle]l reviews of the samie elements with
objective data and standards. And, on matters with widely .divergent subjective views, the

Council makes necessary recommendations within a record that enables thoughtful decisions by

thé Governot.

7 niistivo 937, RCW 19285 .
8 Thid,

Coungeil Order No. 869 P o Page 6 of38e




ISSURS
' Visual Resources - Aesthetics and Views

The FEIS finds that towets and scenic heritage would coexist with only moderate
impaot.’ The Council, however, considered visual resources extensively in the Adjudicative
Otder, finding that towets placed on portions of the proposed site would intrude impermissibly
" into the cultural and scexic heritage of the state and the region, The Councﬂ recommends demal
of appmval for tower construstion on those portions,*? :

The ablhty of the Pro;eot to enhance “the public’s opportunity to enjoy the esthetic and
recreational benefits of the alr, water and land resources”! is inevitably subject to differing ,
views and debate. Construction of fifty wind turbines where none have previously existed, some
of them prominently visible, would alter the local visual environment for residents and travelers.

. Thete is a plethora of ev1dence on ﬂns topic, moludmg expert testimony, exh1b1ts and extensive
public comment,

‘ Using maps and simulations from the adjudicative tecord, given context by the Council’s
two-day’s viewing of the site from many perspectives, the Council finds that turbine placement
© on certain porti ons of the proposed site would impermissibly intruds into the heritage view of the
Columbia Gorge,™* These portions should not be approved for development. The Council
tecommends approval for the remaining portions, which present less intrustve visibﬂity from a
majority of studied points inside and outside the National Scemc Area

The FEIS states that neutral paint and muted Hghting (the mintmum needed to comply
with Federal Aviation Administiation rules) would mitigate adequately the visual effects of the
Project. FEIS, Sec. 3.9.4, The Council disagrees. Nothmg in the FEIS persuadas the Councilto
a]te1 the adjudwative decision on this issue. .

"Project opponents utge protections similat to NSA standards. Tt would be improper to
apply NSA standards to territory outside the NSA: The unique attributes of the Columbia Gorge,
however, are clearly within the meaning of RCW 80.50.010(2) regarding agsthetics and the
mandates in RCW 80,50,040(8) to provide site-specific protections, Considering both the
adjudicative record and the FEIS, wo remain persuaded that the C and southérn A corridors
intrude impermissibly into the aesthetic, cutinral and nataral heritage of the state, the region,
Native Peoples and the United States, thus requiring denial of use of those portiong for tower
congtruction or generanon The remairider of the Project; which is visible much less or not at all
from most viewing areas, does not pose a threat to the mtegmty of the Columbia Gorge aesthetic
or beritage values and may be permitted. .

9 FEIS 8ec.3.9.
10 Otder 868. A diagram of the proposed site, with conridoxs labeled, is messntad below,
11 REW 80,50, 010(2)

12 The Council would exclude the C corridor and the southelly (A~1 through AT portxon of the A
cotridot from the site. Our rationale and its basis ave set out in detail in the adjudication order, Sec.
IV.D. 1 v
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. The FEIS identifics Chemesva Hill (the site of the lower “A” cortidor)®® as being of
. sensitive Native Ametican cultural and heritage concern. FEIS, Sec. 3.10.2.3, p. 3-216, The
- Couneil recognizes those concerns, and Applicant has pledged to work with the YaKama Nation
with regard to them. We riote that with the eliminatior of the southetn A corridot, there will be

no totwers ot other structures located on Chemewa Hill,

13 The Couneil n this Order recommends against approval of tower placement in that portion of the:
Application, ' : : .
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Wildlife

. dvian and bat mortality., The Adjudicative Order finds that project operation may affect
wﬂdhfe thlough collisions with towers or rotor blades or flights through the vortex of turning
blades. ™ The FEIS acknowledges that mortality will occur but finds no evidence that it is likely
1o pose a threat to populations.” The FEIS also finds no evidence that mortality to threatened or -
endangered species is expected. The order requires mitigation measures including compliance

with WDFW guidelines and creation of a Technical Advisory Committee (*TAC) to consider
" bngoing operating experience. 6 1 adchtion, avian ﬂ1ght paths, habitat and locations of food
must be considered during microstting to minimize risk of injury and death,'’?

Habitat, The Applicant is tesponsible for providing mitigation for habitat distwbance,®
The majority of the site will remain largely undisturbed by Pioject operations, with less than 60.
acres permanently altered to accommodate the turbine foundations, the substation, roads and the
O&M facility. About 100 acres would be affected in all, with about half of that affected only
temporarily, The SCA requires Applicant to present a specific habitat miuganon plan,”?

REMAINING SUBSTANTIVE MATTERS

The Council finds substantial consistency between the adjudicative record and the FEIS
on the remaining substantive matters. The proposed SCA, taking both the adjudicative record
. and the FEIS into account, contains numerous provisions-that bear on Project safety and
. environmental impact, We jtemize these matters in the findings of fact and conclusions of law
below in accordance with RCW 80.50.100 and WAC 463-30-320, with citations to'the
Adjudicative Order, the FEIS and the Site Certification Agreement (“SCA”) to identify and
. support the recommendation,

CONFORMITY WITHLAW

The Couneil finds that operational safeguards in the SCA will be at least as stringenit as
the ctitetia established by the federal govemment and will be techmcally sufficient for welfare
- and protection of the pubho

The Apphcant must aglee to construct’and operate the Project in accordanoe with
commitments in the ‘Application, commitments by authorized witnesses on the record and
comitments made in legal briefing. Applicant’s authorized sighature on the SCA is an

| 14 AdjudlcatWe Order, Fmdmg 28 4
15 FEIS Ses. 342.1
© 16 Adjud1cat1ve Order, Conclusion 31,
17 Adjudmatmn Order, Findmg 29; FEIS citation
) 18 2009 WDFW Guidelines
. 19 SCA At IV E:d
20 RCW §0.50.010 (1)

* Couneil Order No. 869 . | | Page 10 0890




-agteement to comply with the SCA that s a condition of State authorlzfmon to complete and
operate the Project.

Taken togethet, the required mitigations preserve and. protect the quality of -the.

environment. It is the policy of the state.of Washington.to suppott the development of wind -~

energy facilities?' This Project will ploduce electrical energy without genexatmg greephouse
gas emissions.*. :

Asa rene\}vabl'e energy source wind power genei‘ation facility, the Project will contribute
to the diversification and reliability of the state’s electrical generation capacity.

CONCLUSION

The Councﬂ has conmdened its statutory duties, applicable administrative rules, all of the ‘
evidence of record and the contents of the Final Environmental Impact Statement in exercising
its duty to balance the state’s need for abundant energy at a reasopable cost with the need to
protect the envnonment and the health and safety of the remdents of the local area.

One of the Council’s principal duties is to ensure that the location of energy facilities Wﬂl
produce minimal adverse effects on the environiment. We have considered-the adjudicative
record, the testimony of expert witnesses and membets of the public, and the Draft and Final EIS
in determmmg whether this Project, with its proposed mitigation measures, is appropriate for this
locat1on. As limited in geographic scops pursuant to the determinafion in the Adjudicative

" Order, and with the proposed mitigation requirements, the Pro;ect would have a minimal zmpact
on the envir onment.

One of the Council’s additional duties is 1o ensure’ that the supply of energy, at a
teasonable cost, i is sufficient, The record shows that th13 PrOJ ect would contribute to that goal.

The Council cons1deled whether the fotal package of mitigation measures offset the
environmental impacts of the Project. Viewed on balance, with respeot to this Pro;ect and in the
context of mitigation proposed, the package recommended to the Governor in this Order
comports with the legislative pohoy of Chapter 80.50 RCW.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Having discussed in detail aboye the facts relating to materlal matters, and the -
conclusions flowing from those facts, the Council now makes the following surhmary’ Findmgs
of Fact and Conclusions of Law and states its Recommendation. . Any Finding of Fact that is -
- found to be a Conclusion of Law, and vice-versa, should be treated as apptopriate to the context,
‘ considermg that many Council detetminations involve mixed findings and conclugions,

21 RCW 19,285, 1-937.
22 RCW 80.50.010 (2).
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Nature of the Proceeding

1, This matter involves Application No, 2009-01 to the Washington State Energy
Facility Site Evaluation Council (EFSEC or Council) for certification to construct and operae
the Whistling Ridge Energy Project (Project), a wind powered energy generation facﬂﬁy with a
proposed maximum of 50 wind turbines and a maximum installed nameplate capacity of 75

,mepawatts (MW), The Ploject is to be located near the community of Underwood, Washington,

. The Applicant and the Application

2. The Applicant, Wlnstlmg Ridge Energy LLC isa Washington Limited Liability-
Corpany (LLC) formed to develop, permit, finance, construct, own and operate the Project.
Whistling Ridge Fnergy, LLC is owned by $.D.C. Co., LLC, which is'also considered to be a.
Site Certlﬁcate Holdet as defined in the Site Certlﬁcatlon Agreement SCA, Sec. LA

"3, Applicant submitted its tnitial Application for Site Certification on March' 10, 2009,
and its reviged Application on October 12, 2009, seeking certification pursuant to RCW
80.50.060 to construct and operate the Whls’dmg Ridge Energy Project i in Skamania County,

Washmgton

Compliance with the State Enwronmental Policy Act (SEPA)

5 EFSEC is the lead agency for envuomnental review of Jumsdw’uonal siting prOJects
under the State Environmiental Policy Act (SEPA), RCW 43.21C. The Council Manager is the

" SEPA responsible official, WAC 463-47-051, A necessary eletuent of this Project is a

 substation to be built by the Bonneville Power Administration (BPA), to transfer Project power
" o transmission lines for delivery fo loads. BPA is the lead agency for compliance with the-:

“National Envitronmental Policy Act (NEPA). EFSEC and BPA conducted a joint review to

satisfy both laws, allowed in RCW 80,50.040(10) and encoutaged in WAC 463-47-150,

5. The SEPA review was completed on the schedule set out in the body of this order and
at length in FEIS, Sec. I.,5. On August 12, 2011, the responsible officlal issued the FEIS.

The Adjudicative Pruceedmg

" 6, The Council conducted an adjudicative proceeding and determined by a vote of 7- 0
that the adjudicative record supported a grant of the Application, in part, and dgmal in part, as
set forth in Couneil Order No, 868, The Adjudlcative Order also resolved the issue of Land Use

' Consmtenoy, ruling that the project is consistent and in compliance with the land use plan and
" zoning ordinances applicable to the portion of the Proj ect recommended for approval. :

7. The Council considered the Final Bavir omnentql Impaot Statement and the
Adjudicative Order, along with a Draft Site Certification Agreement implementing required
mitigations and the Applicant’s commitments, in this Order of Reconnnendanon to the
Govetnor. :
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8: On October 6, 2011, the Council voted 7-0 in sepatate votes, to enter and serve the
Adjudicative Order and to issue this Recommendation Order, recommendmg that the Governor
the Washington State approve the Apphcaﬁon n part and deny itinpart,

Site Charactensﬂcs

9. The Project will be construeted actoss a land area of apptoximately 1000 acres in
Skamania County. About 100 acres will be impacted by temporary construction activities; the
permanent facility footprint will be about 50 acres. The Projest site and the proposed electric
trangmission interconnect points lie on privately owned lands.

10. The proposed site is located within Unmapped and FOR/AG-20 land use zoning
classifications in Skamania County, The site has been used for commetcial foresiry for more

-+ than a century, Wind turbine towers would be distributed among five turbine corridors,

1dent1ﬁed ag Corridors A through E on Apphca’uon Revised Fig, 2,3-1.-

. Vlsual Resources~Aest11etlcs

11. The Pro;ect is located on the northern tim of the Columbia Gorge, It is outside, but
adjacent to, the Columbia Gorge National Scendic Area (NSA). The NSA has strict requirements

for construction within its borders, implemented through local regulation such as Skamania

County’s NSA ordinances. The NSA regulations are effective only within the boundaries of the
NSA aod haveno apphcauon to constxuonon outmde those boundarles Adjudmatlve Order p,
13; Conclusmn 23,

12. Apart from the existence of the National Scenic Area, the Columbia Gorge in the
region of the proposed Project has a unique spot in the history, heritage, and eulture of ,
indigenous tnhabitants, American national exploration and devclopment, and, curvent citizens of
Washington, Oregon and the entire United States,

13, The Adjudwauve Order determined that construction of towers o portmns of the
Project identified as the lower segment of the A cotridor and the C corridor®® would intrude
imperinissibly into the aesthetic view, the cultural heritage and the historical significance of the
State and the region, Adj. order, Conclusion 25, The Order therefore determined that the lower-
A and C corridors should be denied, and should be eliminated from the Project. Adj, Order, Ibid.
The FEIS, however, found that the visual effects of the Project were moderate and could be ‘
mitigated ﬂmough the use of flat, neutral gray or light-color paint and the minimum night lighting

_-acceptable to the Federal Aviation Administration, FEIS Sec. 3.9.4.

23 The gorridor designations are taken from the map reprmted hetein, Rév, Fig, 2.3-1 in the Application,
Ex. 20, The Council treats the designations in this {llustration as finite deseriptions of tertiiory as though
they were specifically set out as a legal description for purposes of a land deed. Applicant shall no later

. than, the time for filing petitions for reconsideration file legal ‘descriptions of the affected land for
“inclusion in the Site Certification Agreoment as temtmy prohiblted from use for turbine towers or other
Project structures, - .
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14. Consideting the adjudicative 1ecord and order and thie FEIS together, the Couneil
finds that the Adjudicative Order’s analysis accurately reflects the Project impacts and
appropriately assesses the required mitigation for those impacts.

15. The portion of the Project containing the lower A corridor with %uggestéd‘turbme
- sites A-1 through'A-7 and the C corridor would, if constructed, be of high fmpact; appearing
starkly and in great contrast with the natural ridge lines of the rim of the Columbia Gorge,
 attracting attention, disrupting the aesthetics of the Gorge and interfering with the natural,
cultural, historical heritage of the scenic vistas. The visual impact of partlal tower views as
specified in this Order, will be low. Ad_} Ordet, Sec IV.D.1.d.

16. The Pr OJect as 1ecommended herein, mcludmg those turbines requlred by the FAA to
display aviation warning lights, will not add significant light or glare to the immediate
surroundings or unduly detradt from scenic values. FEIS, Sec. 3.9.5; SCA Axt, IV.J..

" 'Wildlife and Habltat : p

17, Bird mortality will result from opera’aon of the Project. AdJ Order, fmdmg 28; FEIS
_Sec, 3.4.4. It 1s not, however, expested to impact populations. Nor is any mortality to threatened -
or endangered species expected, Ibid,

18. Mitigation measures, including avoidance of placement in flight paths and travel
patterns between nesting and feeding areas, will be implemented during micrositing., Adj Order,
'ﬁndmgs 30 and 33, Order. The Applicant must develop post-constrizction wildlife and habitat
mitigation plans in consultation with WDFW and Washmgton Dept. of Natural Resources
(DNR). SCA Artlole IV E.

19. A Technical Advisory Commluee (TAC) will be estabhshed to review pertment
monitoring and scientific data and to dcvelop applopmate recommendations for responses to -
impacts that exceed avian mottalify projections made in the Application and FEIS, SCA, Séc.
IV.E.7. The TAC will monitor all mitigation measures and recommend whether further - -
mitigation measures would be appropriate, The Council will retain the authority to reqmre
additional mitigation measures, mcludmg any recormnended by the TAC, '

‘ " 20, A habitat mmganon plan (SCA At IVE, Danda hab1tat restolation plan, SCA Art
: IV E.6, must be p1esented for Council approval,

21, The Council finds that the studies and mitigation measures requir ed in ths. SCA ate
consistent with WDFW Wind Power Guidelines. The measures in the adjudication order, in this
order and in the SCA will mitigate adequately the effects of the Project, " The Council further
finds that the Project will result inno significant unavoidable adverse lmpacts to wildlife.,
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Socioeconomics

22,. The Adjudicative Order finds that Project construction and operation would have an

. economic benefit through ermployment and tax revenues. Otder No. 868, Sec. IV.D.9.
Construction and operation would have a limited adverse burden on local resources and would
increase the total valuation of real property for tax purposes in Skamania County. The additional
revenues would benefit local and state schools, county government roads and local services.
FEIS, Sec, 3-13; : :

Noise

23. The Project will be designed, constructed and operated in compliance with applicable
Washington State Environmental Noise Levels, WAC 463-62-030, WAC 173-60. Order No.
.868, Sec. IV.D.3; The Council finds no significant adverse noise impacts from construction or
operation of the Project. Xd,, Sec, IV.D.3. :

Air Quality

24. Dumng construction, primary sotrces of air poltution will be vehicle and equipment

. exhaust emissions and fugitive dust paI'hCleS from construction activity. The SCA (Amcle V.H)
requites preventive measures to minimize dust. Operation of the Project will not result in any
direct air emissions, Exhaust emissions and fogitive alr emissions from construction and travel

. on Project roads during operation of the Project sites are exempt from air emission permitting
requuements FEIS, Sec, 3.2, 3

\

Water Resources

25. Watel for construction will be purchased off-site and delivered by truck. During
operation, water use will be less than 1,000 gallons per day. This water will be obtalned from an
exempt well to be ingtalled by a licensed installer consistent with applicable regulation, FEIS,
Sec. 3.3.2.1, Durmg construction, sanftary wastewater will be collécted in portable tanks, and
disposed of off-site.at locations permitted to accept such waste, A septic system will be installed
for use during operation at the O&M facility, in compliance with local requirements, There will
* be no significant adverse impacts to water resoutces or water quality from the Project. FEIS
Sec, 3.3.4.

Geological Resources and ‘Hazard3~

26, There are no mgmﬁcant impacts on soil topography, or geology resulting from
construction of the Praject If risks are mitigated by steps to prevent erosion, Volcanic ash fafl
could affect the Project, but would be mitigated by turbine design. The Project is located within -

" arelatively active seismic tetritory and could be affected by earth moveiment in an earthgquake,

although there are no known faults within the site. Project buﬂdings, structures, and associated
systems shall be designed and constructed consistent with requivements, including seismic
standards, of the Untform Building Code (UBC) ot the International Bulldmg Code (IBC). FEIS
Secnon 3.1 genexally, Sec, 3, 1 210
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- Trafficand Traﬁsportation-

27, Worker commu‘cmg and deliveties of equipment and materials during Project
construction will result in a short-term increase of-local traffic. Local roads will be blocked for .
short periods during transportation of long or wide loads. Applicant must coordinate such
thovements with local officials to avoid impeding school or other peak traffio. Adj Order, Sec,
IV.D.5.a, Project operation will increase peak one-hour local traffic by an estimated 275
vehicles, but is expected to have no major unavoidable adverse impacts. FEIS Sec, 3.11.5.

28. Traffic impacts and mitigations are identified in the FEIS, Sec. 3-11. Applicant will
comply with construction traffic issues as directed in the SCA, Art. V.F, including presentation
of a Construction Traffic Management Plan (SCA, Azt. V.F.4) before beginning construction,
The Plan must include documentation of pavement conditions before construction begins,
allowing Skamania County to monitor any road deterioration dssociated with the Project. The
Applicant will be responsible for correction of any such road damage within a reasonable time
after construction. Ex. 20, p, 4.3-24. The Council finds that the required measuzes will

. appropriately moitigate construction traffic impacts,
. . \

Cultural and Archeological Resources e

. 29. The Adjudicative Order finds that the likelihood of Project impacts to known
archagological sites, or discovery of unidentified sites, is low but that Native Ametican artifacts
or indication of habitation may be discovered during site preparatlon or eonstruction. FEIS Sec.
3.10.3,1, The FEIS (Sec 3.10.2) indicates Yakama Nation interest in Chemewa Hill (the lower A
corridor) and acknowledges Applicant’s intention to work with the Nation. The Council requires:
Applicant to work with the Nation regarding those concerns. The Council’s decision in the
Adjudicative Otder, Sec. IV.D.1.d and Conelusion No, 25 to recommend rejection of that portion
of the site appears to reduce the concerns. The Site Certification Agreement (Art. IV.H.)
requires monitoring and reporting of discovéries and cessation of construction at the site of
discovery, Such measures will satisfy the requuements of the Naticnal Historic Preservation
Act, 16 USC 470, One historical period site s subject to possible effects, according to the FEIS
— the Haran homesite ~ although it appears to be mel1g1ble for the Natlonal Register of Histotic
Places. FEIS, Sec. 3,10.3. 1 : ‘

30. The Applicant, in consultanon with the State Department of. Archeology and Historic
Preservation (DAHP) and the Yakama Nation, will develop a cultural resources monitoring plan
for monitoring construction activities and responding to the discovery of archeological artifacts

.or buried human remains. SCA,-Asrt, TV, H. .

31, Wlth nnplementatmn of these rmtiga’uon mieasutes and required conSultatxons,
construction will have minimum impacts on identified archaeological or historical sites ot
culturally sensitive areas, Operatlon of the Project will not impact any of the identified
archaeological or historical sites.

Fo: est Practices Act Compliance

32, The Apphcant must prepare a Forest Practices Apphcanon Nouﬁcatmn coordinated
with the Department of Natural Resources (DNR) sixty days prior to construction.
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Health and Safety

33 The Applicant must prepare a ﬁle confrol plan and an, emer. gency plan, coordinated
with the Department of Natural Resources (DNR) and other affected state and local agencies, to
ensure efficient response to emérgency situations. Project site roads will allow access for fire
trucks and personnel. The Applicant must enter into a fire protection contract with DNR and
other pertinent provider(s) of the service. SCA, Sec. IV.1.3 and Sec. VI.B.3, Compliance with
the National Electmo Code (NEC) nungates fne risk in the forested location. FEIS, Art AW
3, .

34, Applicant will be required to develop a Construction Emergency Plan for the Project
to address emergencies involving medical, construction, fire, extreme weather, earthquake,
voleanic eruption, facility blackout, hazardous material spills, blade or tower failare, aircraft
impact, terrorism or vandalism, and bomb threat, SCA, Art, TV.L. Preparedness will mmgate the
effects of such events, FEIS, Art, 3.6,

35, Unavoidable public health impacts are mjnimal. FEIS Att 3,64,

Public Services ’

36. Based on the evidence of record, the FEIS and the adoptmn of the terms of the SCA,
the Project will not have a significant adverss effect on any public services, including law
enforcement, fire, water, medical, recreational, or schools, FEIS, Sec. 3,12.2.1.

Decommissioning and Site Restoration

37, Prior to mitl&tlﬁ% constriction activities, the Applicant must post sufficient security
to ensure decommissioning® of the Project and provide the Council with an initial site
 restotation plan as tequired by SCA Article IV.D. At the end of the useful life of the facility, the
equipment will be removed and the entire area veturned to as nea its original cond1t10n as.
reasonably possﬂ)le See, Apphcanon Sec, 2.3.7, SCA, Art. VIIL

, Cumulatwe Impacts

38 The FEIS in Sec, 3,14 rev1ewed cmnulatwe jmpacts with a wide range of project
-development, The review indicates, and we find, no significant cumulative impacts when
considered with expeoted development within 20 miles of the Project,

"Term of the Site Certification Agreement

o

, 39, The Site Certification Agreement will authorize the Cextificate Holder to construct _
the Project such that substantial completjon is achieved no later than five (5) years from the date

24 The term “decommissioning” herein means coriclusion of operatmns as an authorized pro;act and
completion of site restoration act1v1t1es
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that all state and fedetal permits necessary to construot the Project are obtained. The Applicant
riay seek an additional 5 year extension subject to terms and conditions found in the SCA.

40. Construction of the entire Project shall be completed within eighteen ¢18) months
after beginning construction. SCA, Art, 1B,

Conformarice with Law

41, The Apphoant proposes to construct the Project in accordance with applicable.
national and international buildidg codes, in compliance with international design and

construction stanidards; and to implement a comprehensive employee safety plan, The Council
finds that operational safeguards will be at least as stringent as the criteria established by the

federal government and will be. sufﬁomnt for welfare and protection of the public. RCW
80 50,010(1).

. 42, The Applicant has agreed to appropmate environmental mitigation requxrements The
mitigation package, whose elements ate set out in the Site Certification Agreement, will presewe
and protect the quality of the environment, RCW 80.50,010 (2).

., 43. Asarenewable energy source wmd power generation facility, the Project Will )
contribute to the diversification of the state’s electrical generation capacity and to requitements
under Initiative-937 relating to renewable energy. It will therefore support legislative Intent to
provide abundant energy at a reasonable cost. RCW 80.50.010(3).

44.- The Couneil finds that this course of action will balance the increasing demands for

energy facility location and operation in conjunction with the broad interests of the public.

CONCLUSIONS OF LAW

Based on the result of the Adjudicative Order, the testimony received, and evidence
admitted during the adjudicative and land use hearings, the environmental record including
public testimony, Draft Environmental Inpact Statément, the Final Bnvironmental fmpact
Statement and environmental determinations made by the Counetl, the preceding overall
Findings of Fact and the entite record in this matter, the Council makes the following
Conchugions of Law: -

. 1. The Washington State Energy ?acﬂi'ty Site Evaluation Council has jurisdiction over
the persons and the subject matier of Application No. 2009-01, purstant to Chapter 80.50 RCW,

2, The Council conducted its teview of the Whistling Ridge Application 200901 in an

‘adjudicative proceeding pursuant to RCW 34,05 as requited by RCW 80.50.090(3), in

compliance with WAC 463-30, in SEPA. proceedings pursuant to RCW 43.21C and WAC 463~
47, and a land use hearing pursuant to RCW 80,50.090(2). This order is prepared pursuant to
RCW 80.50.100(1) and is in the fo1m designated for recommendation orders in WAC 463-30-
320. -
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3, BEPSEC is the lead agency for envirdnmental review of the Wl'nstling Ridge
Application pursuant to the requitements of Chapter 43,.21C RCW. The Counoil complied with

) Chapter 43.21CRCW, Chapter 197-11 WAC, and Chapter 463-47 WAC

4, The Couneil is réquired to determine whether a pmposed Project site is consistent with
county ot regional land use plans or zoning ordinances. RCW 80.50.090; WAC 463-14-030.

" The Council concludes that the proposed use of the portion of the site recommended herein for

approval is Gonsistent and in compliance with Skamania County land use plans and zoning laws,

5, Itis the policy of the state of Washington to recognizs the preséihg need for increased
energy facilities and to-ensure through available and reasonable methods that the location and
operation of such facilities will produce minimal adverse effects on the envifonment, ecology of

the land and its wildlife, and the ecology of state waters and their aquatic life, RCW 80.50.010.

6. The Council concludes that portions of the Project containing the lower A corridor
with suggested turbine sites A1 the ough A-7 and the C cortidor mmst be deleted from the Projest
in' mitigation of the aesthetic and visual resource effects of the original proposal. The Council
concludes that the certification of the remainder of the Whistling Ridge Project, as described in
Application 2009-01 and as limited in scope as described in this Order, will further the
legislative intent to provide abundant energy at reasonable cost. The mitigation measures,
conditions and requirements of the proposed Site Certification Agresment ensure that through
available and teasonable methods, the construction and operation of the Project will produce
minimal adverse effects to the human environment, the ecology of the land and its wildlife, and
the ecology of state waters and their aquatic life. .

ORDER AND RLCOMMDNDATION

3

Based on the Findings of Fact and Conclusmns of Law in thJs otder, the Draft and Final
EIS, the Adjudicative Order and the entite record in this matter, the Council enters the followmg
Or del

1. The Couno11 recommends that the Govemor of the state of Washmgton approve

 certification in part, and deny certification in part as specified herein, for the construction and
‘opex ation of the Whistling Ridge Power Project located in Skamania County, Washington,

9. The Council orders that its recommendations as embodied in the Fmdmgs of Fact,
Conclusions of Law and this Order, together with the Adjudicative Order, the Final
Environmental Impact Statement and the proposed Site Certifioation Agresment that are
appended to this Order, be teported and forwarded to the Governor of Washington State for -
review, consideration and action. . ' :

Couricil Order No, 869 . Pags 19 of %y,




SIGNATURTLS . ‘ _
DATED and effectilye at‘Olyﬁlpia, \‘Vashiﬁgton', this six'th day of Oct,oiaef, 2011,

IWBL

James‘@’ Luce, Chalr

@We@@ ;@szm

Richatd Pryhling, Todg Aty .
Department of Commexoe : Depgriment of, Ecology S
: M . Androw I-Iayes, . o
ent of Fish and W]ldhfc; o - Department of Natural Resouxces

Derinig Moss, A : Do
Utﬂltles and Tt portauon Comxmssmn . S ma aCounty

NOTICE 'I‘O PARTIES: Administrative relief may be available through a petmon for”

- reconsideration, filed within 20 days of the service of the Orders within the Recommendation -
Package to the Governor. If any such petmon for reconsidetation s filed, the deadline for |

" answers is 14 days after the date of service of each such petition. Since all Otdets contained -
fuithin the Recommendation Package to the Governor ate integral components of the
récommendation and served as a package to the parties, the Council fequires any request(s) for
reconsideration to be filed on the full Recommendation Package, and not-on individual elements’
of the package. The formatting of the petitions shall be govcrned by WAC 463 »30 120 and shall
be limited to 50 pages. -

., .
AN ST
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_*. BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

Tu the Matter; of ApplicationNo, 2009-1: | COUNCIL ORDER No. 870
-Whistling Ridge Energy Project, LLC ‘ : -

for. : . :
. . . o " | ORDER DENYING PETITIONS FOR
WHISTLING RIDGE ENERGY ‘RECONSIDERATION OF ORDER 868

PROJECT . ' | AND ORDER 869

. SUMMARY |

NATURE OF THE PROCEEDINGS: This matter involves Whistling Ridge Energy
Project, LLC’s (“Applcant™), Application to the Energy Facility Site Bvaluation Council
(“EFSEC” or “the Council”) for certification to build and operate the Whistling Ridge
Energy Projest in Skamania County, Washmgton The project and procedural history
regarding this application and adjudication are dlscussed in detail in Counoil Order Nos, 868
and 869 approved unanimously at a public mesting on October 6, 2011, and served on all
parties on October 7, 2011 ' :

Couneil O1der No. 868 (“Order 868”) resolves all contested issnes in the land use and
adjudicative proceedings conduoted in accordance with the requirements of RCW Chapter
80.50, Council-Otdet No, 869 (*Order 869”) tecomthiends that the Governor approve in patt,
and deny In part, the Whistling Ridge Energy Project subject to conditions set out in Order
868, Order 869, and the draft Site Certification Agreement (SCA)

PE’I‘I’I‘IONS FOR RECONSIDERATION: On Octobe1 27,201 1 the Council received
. five petmons for reconsideratmn from !

. Whistling Ridge Energy, LLC
“#<"s  Friends of the Columbia Gorge
. Save Our Scenic Area B .
] Skamama County and Klickitai County Pubho Economxc Deve]opment Authomty
.. Seatﬂe Audubon Society

" 1 WAC 463-30-335 describes the process to request reconsideration of a recommendatxon tothe -
: Govemor,

36166 .




ANSWERS TO PETITIONS FOR RECONSIDERATION: The Council received
angwers from all of the petitioners listed above and the Department of Commerce

COUNC]L DDTERMINATIONS We have cons1derad the petmons and anstwets atd
determine for the reasons discussed in this Order that the petitions should be dented, Both

. Friends of the Columbia Gorgs and Save Our Scenic Areas have requested Oral Argument :
inJight of the extent and detail of the Adjudicative proceedmgs, requests for Oral Argumeit
are denied, The Couneil clarifies several matters raised by the petitions and answers.

INTRODUCTION
EFSEC, Wﬁeﬁ considering applications for siting energy projects, raust balarice & number of
competing interests, In this instance, we have on the one hand the Applicant who has
definite ideas about the economic, financial, engineering, and development aspects of the

project it proposes. The Applicant is supported by local government and the Department of
" Comtnetce becanse of perceived economic benefits to Skamania County, '

We have, on the other hand, the project opponents who care in particular about the

environmental and aesthetic impacts they perceive the project would have, if authorized.

The Applicant i3 cognizant of its opponents’ concetns and has made efforts to accommodate
them, Haying done so, the Applicant’s position is nonetheless that its proposal should be

approved w1thout the imposition of any requitements beyond those it expressed a willingness
‘to aceept during the apphcaﬁon review process. The opponents, however, are ﬁrm in the:r
view that the projeot is completely unaccaptable undei any conditions '

Both 31des, ably wpresented by counsel and supported by various expert and lay w1tnesses,

plesented well-articulated cases, pro and con, constructed latrgely within the constraints of

. governing law, precedent, and experience with the siting process. The Council, in seekjng to
balance competing interests as required under its governing statutes, satisfied neither the,

.~ "proponents not the opponents. Hence, we face at this juncture petitions for reconsideration

that pl'8.186 recommendations favoting each indtvidual petitioner’s positions on soms issues.
while denigrating recommendanons that are inconsistent with theu‘ posttions on other issues
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The patties’ individual advocacy at this late stage shates cértain attributes. They are, first,

-~ largely predictable and foreseeable That is to say the Council finds little or nothing in the

arguments not previously and oarefully considered. Soipe are marginally or not at all

‘relevant to the issues that must be determined.® Not doesit surprisethe Counedl to see

arguments again ﬂlat even if accepted for purposes of d1souss1on, would not alfer the results
announced in Ordets 868 and 869 because theit outoorne is not determinative.* The question
of land use consistency or inconsistency 1s one such ssue, Other arguments such as esthetics
and viewscape, while cenhally importart to the Council’s determinations, have beenn
exhaustively consideted and are dlscussed in detail in Orders 868 and 869 For these
reasons, we treat such issues sunnnarily

Both Friends and SOSA raise objections to our otdets and the draft SCA with respéct to
vatlous requlraments for post approval of plans and programs: requirements under the Forest
Practices Act, road construction and {ransportation congrol, wildlife and avian impacts
mitigation, the formation of a Technlcal Advisory Committee, turbine micro-siting, and
construction management. The Couticil’s approach to the use of post-apptoval plans and
programs is consistent with its Jong established and successful procedures, We require
development of speciﬁc compliance provisioris duting the final design stages of project
development, and during and aftér project construction, with prescribed Council oversight,
Publoc involvement and public response provisions are aspects of the Council’s ongoing
overéight r_esponsibilities’ and the Council Kas significant experience In providing adequate

* This is ot uniformly true, Some of the pehtions and answers present novel arguments These are,
however, largely irrelovant and even inappropriate, See, e.g, Skamania County Petition at 3-7
[arguments by Skamanta County that we are bound by local Jand use ordinances], Applicait’s Petition at
9:2-4 [argnment by Apphcant that “the state’s energy facility sitmg prooess is irreparable [sic] broken.” 1

3 See, e.g. Applicant’s Petition at 2 [arguments re: ability of project to succeed financially]; SOSA
Petitton at 11-13 [arguments re: need for power], Skarania County Petition at 11413 [arguments te: the
county’s need for “an sconomic life raft”].

| * See, e.g, SOSA Petition at 21-29; SOSA Answer at 15~19 Fnend’s Petition at 2-13; Skamania County

Petition, passim; Skamanda County Answer 7-12 [arguments ro: land use],

3 The Couneil emphasizes that while it may not call out for discussion In this Order every specific issue and
argument raised by the petitions for reconsideraﬁon and answers, this does not mean the issue or argument was

" ot considered by the Counctl, Liraited or no discussion of a specific issue or argument simply means the

Counofl finds it o be without suffiofent merlt to warrant disoussion, Exaniples of such issues and arguments
are; 1) Friends’ arguments that Order 868 at page 24 should use-the word “may” rather than “must” and that
turbine strings A 1-7 and C 1-8 are not eliminated by legal deseription from the project boundery; 2) SOSA’s
arguments that wind generation is varlable and unpredictable, that wind energy requires birning carbon based
fuels, and that wind energy tkely will be sold outside the state 3) Skamania County’s argiments that it 18
economically deptessed, and will be plunged lato deeper econorie depression if the project does not go
forward as pmposed and that EFSEC has an obligation to help Improve standards of living wiﬂﬂn the county,

Y
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, oppommmes for public partic:tpatxon Friends’ and SOSA’s asser ted concerns in this regard
. are stmply unfounded. :

We address below in the Memorandum section of this Ordet, several specific arguments

: ralsed by the various petitions for feconsideration and answers, While we find no basig in

-these arguments, we believe a brief response from the Council may serve to olarlfy the
decisions made in those otdets. '

- MEMORANDUY

A Land Use Consistency

Cons1dermg that “[tJhe range and intensﬂ:y of arguments over 1and use cons1stency and -
pxeempnon in this proceedmg are unprecedented,”6 the Couneil addressed the i 1ssue at some
length in Order 868, Devoiing eight pages to the subject, the Council detetmined in light of
it extended discussion that: “the evidence and applicable law support the county’s
certificate of [land use] consistency, [and the] Project opponénts have failed to present a
oredible case against it.*7 A, county’s certificate of land use consistenoy establishes “prima
Jacie-proof of consistency and compliance with land use plans and zoning ordinances absent
contrary dernonstration by aniyone present at the hearing,”8 '

'

The legal effect of this detepmination is that Skaxﬁania County cannot “change [its] land use
plans or zoning ordinances so as to affect the proposed site.”9 As we observed in Order 868,
such g determination brings the Council’s land use Inquiry to an end, and RCW 80.50.110,
whicki prov1des for preemption in the event any inconsistency with emstmg land use plans or
zoning ordinances is found, is not required. 10

' The Council, however, is impressed by the‘ subtle and complex, albeit largely misdirected,
arguments the project opponents have constructed around the issue of land use consistency,
While the Council addresses the merits of the parties’ land use arguments'in Order 868, and

6 In the Matter of* Application Ne. 2009~01 of Whmrﬂng Ridge Energy Project LLC for Whisﬂmg Ridge
Energy Profect, Councit Orcler No, 868 (Whistling Ridge Order No. 23), Adjudicative Order Resolving
- Contested Jssues (“Order 868" at 9, o

. THd gt13. oo
8§ WAC 46326.000 '

9RCW 80.50,090(2).

10 Order 868 at 9.

Council Order No 370, Order on Petitions for Reconsideration i —
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sees 1o reason to repeat the dxscusswn here, it may help to lay this i issue to final rest for us to
discuss the course of our deliberations concettiing land use fssues. Our purpose, in part, is to
clatify and underscore the significance of our observation in Order 868 that “the. ques‘uon of -
whether the proposed pr Q]eCt is cons1stent with local 1and use requitements is not - '

: dxspositive ”11

We begin by observing that the statutes and rules conceming the Counoil’s responslbmues
refative to land use consistency recognize, and prov1de the means to resolve, the sometimes
conflicting concerns that arise when a proposed project of statewide significance conflicts
with a local government’s authority and responsibility for regulating land use within the

‘boundaries of its jurlsdiction.12 RCW 80,50.090(2), which requires the Couneil to ¢onduct a |
_ public heating to determine land use consistency, is intended fundamentally to protect the

local government’s right to régulate land use within its jurisdiction, That s, it provides a

- process for the local government to be heard when ‘such conflicts must be resolved.

Tn this case, however, two nongovertmental parties—Friends of the Columbia Gorge.
(Friends) and Save Our Scenic Area (SOSA)y—make novel use of the relevant law in their
effort to persuade the Council that it should, or even must, recommend to the Governor that
she reject the Whistling Ridge Energy Project application. While we do not question the
propriety of these parties availing themselves of every possible legal avenue in the zealous
pursmt of their causs, we observe that their novel use of the law is ironic in that it would
frustrate and defeat, if successful, the local government’s sirong and unwavering support for
the Whistling Ridge pro;eot 13 We find it ironde, too, that it Is most tmlikely that this project
would ever have besn brought to the Council were it not for the successful challenge by
Friends and SOSA to Skamania County’s effort in 2008 to revise its zoning ordinance to
specifically allow for such projects.14 Tndeed, it was with the advice and suppott of county
government officlals given in tha wake of a Hearing Examiner’s rejection of the county’s
effort to revise its zoning ordinance, that the Applicant brought this project to'the Council, 15

11 Order 868 at 9

12 See, e.g., Residents Opposed to Kittitas Turbmes v, State Energy I"acflizy Site Evaluaﬁon Cozmcil 165
Win.2d 275 (2008).

13 See generally Skamania County and Klmlutat County Developruent Authon’cy s Land Usra Brief;
Skamania County and Klickitat County Development Anthority’s Land Use Response Brief; County
Patltxon for Reconsideration; County Answer 1o Pétitions for Redonsideration, _

14 Adjudlcative Hearing Transonpt at 87-88 (Spadaro).
15 Jd; Adgudicative Hearing Transcnpt at 1343-45 (Pearcs)
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Whistling Ridge Energy, LLC, submitted its application to the Coungil on March 10, 2009,
One of the Counoll’s first obligations when 1t receives an application such as this one is to
conduct a public heatin to determine whether the proposed stte is consistent and in-
compliance with city, county, ot regional land use plans or zoning ordinances.16 On May 7,
2009, the Council convened a land use hearing, as required under RCW 80.50.090.and
Chapter 463-26 WAC, in Underwood, Washington, neaf the proposed project site. Skamanda -
County Commissioner, Jim Richardson, submitted & resolytion from the Skamania County '
Board of Commissionérs, Resolution 2009-22,17 which he described as “a ceftification of

land use consistency review of the Whistling Ridge Energy Project which passed
- undnimously by the Board of Commissionefs on May'S, moludmg this letter of cons:stenoy

ﬁom our planning director and staff report.”18

The Council elected not to enter an early order de;;ermilﬁng the question of land use
consistency. Instead, the Council allowed the parties to present additional evidence and

-argument concerning land use consistency and preemption during the adjudicative heatings

conducted during January 2011 and, subsequenily, in briefs devoted exclusively to the
subject of land use consistency. This approach of combining the “proceeding for-
preemption” with “the adjudicative proceeding held under RCW 80.50.090(3)” is expressly .
authorized inder WAC 463-28-060(2). It is an efficacious means to proceed, allowing the
Coungil to consider the full range of arguments ¢oncetning fand use consistency. If the
Council detetmines under WAC 463-26-110 that a site is inconsistent with local land use
requirements, this approach allows the Couneil to exercise its preemption authority under
RCW 80.50.110(2) and determine what conditions, if any, should be included in a site
certification to protect the interests of the local government or community affected by the

-proposed facility, as required by RCW 80.50. 100(1), Wlthout the need fo1 yet another

ad;udmative proceedmg

The parties briefed the land use issues during Februatjy 2011, The Council initiated
deliberations on these issues duting March 2011, The Council 1ecogmzed that Friends and
SOSA had put in play the question of burden of proof by challenging the pr oponents’
evidence that Skamania County had issued a valid Certlﬂoate of Land Use Consistency.

16 RCW 80, 50 090(2).
17 Land Use Hearing Exhibit 1 Adjudlcatwe Hearing Exhibit 2.02,

* 18 Land Use Hearing Transoript at 5: 18:22. During the subsequent adgudlcanve ‘hearing, the Applicant

submitted a substitute Certificate of Land Use Consistency, County Commissioners’ Resolution 2009-54,

 dated December 22, 2009, which was received into gyidence on January 4, 2011, as Adjudmatwe Hearing
Exdibit 2.03, A&Judica’uve Hearing Transeript at 195:13-21, , :

' Conncﬂ Order No. 870' Order on Petitions for Renonsxderanon
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That is, Friends and SOSA argued that Adjudioative Heating Exhibit 2,03, the Certificate of
Land Use Consxstency, County Commxsswnms Resolution 2009-54, dated December 22,
2009, failed to meet the requir ements for such certificates under WAC 463-26-090, This
would meat the hearing record mcluded no prima facie proof of consistency. In that

" circumstance, the burden to show cons1stenoy by substantial, compeient evidence remained -

* with those parties advocating it in the face of opppsitlon from parties ‘asserting mconsxstenoy.. .

The Council put the dispute concetning the Cértificate of Land Use Consistency to oné side
and qonsidered the tecord and atguments as If it did not exist. The Council agreed in'this’
context that the project opponents presented evidence and at gument that, while tnsufficient
independently to demonstrate inconsistency, instilled sufficient doubt on the question to
preclude a definitive determination one way or the other. Given that the burden of proof
remained with the project advocates absent a certificate of land use consistency, the Council
settled on a consetvative approach in its deliberations. It treated the project as being
mconsistent with local Jand use 1equirements and considered what such a.result would mean
in the context of RCW 80.,50.110, The Council’s conclusion at the end of this analytical path
“was that {0 the extent of any inconsistency or failure to comply with Skamania County’s
zoning ordinance or Coraprehensive Plan, it would be appropriate for the state to preempt the
* regulation and certification of the location, conshucuon, and operational conditions of
certiﬁcanon of the energy facﬂmes at issue, as authorized by RCW 80.50.110(2).

The Councﬂ discussed that a determination of mconsmtency, coupled with a determination in
favor of presmption under RCW 80.50,110(2), would be a satisfactory outcome and, were
the project to be otherwise approved, had the advéntage of potentially avolding further
comtroversy over land se fssues in a county with a comprehensive plan. and zoning
ordinances that atguably are less than fulty developed works of planning art.19 On the other
hand, this outcomé would be unsatisfactory to the extent it relied on the Couneil dsclining to
. expressly resolve the dispute over whether the Cértificate of Land Use Consistency, County
Cotnmissioners’ Resolution 2009-54, dated December 22, 2009, should be accepted as prima
facle proof of land use consistency. If so, the Council would need to deliberate agatn, - '
considering the evidence and argument in light of the pro;ect opponents havmg the burden of
proof

19 The county’s chatlenges in this regard are entlrely undexstandable considering the complexﬁy of Iand
use statutory requirements, the county’s financial challenges, the mpediments imposed by federal and
state forest lands and the National Scenic Area, the critical need for economic dovelopment and the costs
of sta.ﬁ'ing and litigation that could be required in order to bring the county comprehensive plan and
zonmg ordinances into a clear and comfortable congruence

. Council Crder No. 870; Order on Petitions for Reconszderation - ‘ ,
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The Counoﬂ agreed that glven its 1ega1 sxgmﬁoance detetmining as.it does the burden of
proof on the question of land use consistency, the d1spute over the validity of the Cettificate
of Land Use Conslstency must be resolved. This the Counsil did, finding the Cetificate of
Land Use Consistency, County Commissioners’ Resolution 2009-54, dated December 22,
2009, valid, as addressed in Order 868: o '

Friends argues that the substituted resolution is not a valid “certificate” under
WAC 463-26-090 beoause the county did not identify the second certificate as
a “decision.” The document itself ah_d the testimony of County Commissionet
Pearce verify that Resolution 2009-54 is the county’s certification to the
Council upon a lawful vote of the Commissionets. The Council has no
procedural requirements for validation of a certificate except 1awm1 procedure,
Which 1s demonstrated here 20 .

WAC 4§3~26~090 provides:

This rule contemplates that applicants will enter as exhibits, at the land use.
hearing, certificates from local authorities attesting to the fact that the proposal
is consistent and in compliance with land use plans and zom'ng ordinances. In
cases where this is done, siich certificates will be regarded as prima facie proof
of consistency and compliance with such land use plané and zdning ordinahces
absent contrary demonstration by anyone present at th_e hearing, |

The Council ultimately agreed again after considerable ititernal discussion and debate, that
the project opponents failed o rebut by their evidence and arguments the presumption of
cons1stency established by the Certificate of Land Use Consistency. That is, the project
_ opponents failed to demonstrate that the project is specifically inconsistent, or demonstr ably
not in compliance, w1th applicable zoning law in Skamama County ot with the county’s 2q07

20 Order 868 at 9*10 Priends also argues that a certificatlon of consistency is 2 dec:smn requiring SEPA
‘ teview under RCW 43.21C.030,-citing a superior court order-in ahother proceeding. Ordér 868 rejects
this cha]lenge s being unaupported The decislon was not offered Into evidence during the hearing and
10 copies were provided to the Council or to other parties, The Council nevertheless examined the order
and found it does not support Friends’ argument. Indeed, given the lack of context (2.g, neither the -
“opinion letter” to Wwhich the brief order refers, nor the “defendants’ motions to dismiss” are included),
-and referenices to statutes that do not exist (Le., RCW 30,70C.020 and ,040), it is not possible to divine
any meaning at all from the face of the court’s order, The order makes no reference at all toRCW |
4321C.030. : .

.« - Couneil Order No, 870; Order on Petitions for Reconsxderation o .
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Comprehensive Plan, Under this analysis, then, with an unrebutted presumption of
consistency under WAC 463-26-090, a determination that the project is consistent and in
compliance with existing land use plans or zoning ordinances is the only possible outcotme,
As previously discussed, such a determination brings the Council’s land use inguiry to an
end, ’ ‘ ‘

T sum, the Council considered the full range of poé_sible outcomes in terms of land use -
consistency. The Certificate’of Land Use Consistency, County Commissionets’ Resolution .
2009-54, dated Decetnber 22, 2009, accepted into our record as Adjndicative Hearing
Exhibit 2.03, is prima facie proof of land use qonsistency, creating a rebuttable presumption
to that effect. Friends and SOSA fafled to present evidence and argument overcoming the
presumption. It follows that the project Is consistent and in complidnce with existing land
use plans or zoning ordinances, Even had the Council reached the opposite result, however,
it would have deteymhed' that preethption under RCW 80.50.110(2) is appropriate and .,
required, subject to the imposition of appropriate conditions, such as are imposed in any
event, in other sections of Order 868, It is for these teasons that the question of whether the '
proposed projet_;’é i consistent with local land use requirements is not dispositive, Undet
either outcome, local Jand use r;quirerxients would impose no barrier to approval of the
Whistling Ridge Energy Project, as recommmended by the Council in Orders 868 and 869, -

B. Aesthetics, Viewscape and Turbine Reduction Issues
Context on this and other issues is mportant.

“The Council’s enabling statute and rules specifically direct it to consider and balance the
interests of all Washington State citizens, RCW 80.50,010(1). These interests frequently but
not atways are well aligned with those who live in the area whete the project is proposed.

The Council has an obhgatmn fo all c1tlzens, both those who live in the area and others
throughout the state, to-“...preserve and protect the- -quality of the environment [and] to -

" enhance the public’s opportunity to enjoy the esthetic and recreational benefits of the air,
water; and land resources....” RCW 80.50.010(2). Thete is virtually identical language in

the Couneil’s rules making the legislative intent of RCW 80,50.010 binding upon the
Council in considering the siting of projects, WAC 463-14- 020(2) Notwithstanding
'arguments to the conm:ary, it is tiot reqmred that the Council adopt regulations on these issues -
to consider them in fts siting decisions. These and other i issues can be, and are, frequently '
addressed on s case- -by-case basis, often applymg standards brought before and considered

by the Council during 1ts adjudicative process and in its deliberations. '

Coungil Order No 870; Order on Petitions for Reconsiderdnon ) o ' ,
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Against this back.drop,‘l Friex_lds argues that the Counoil erred by not considering that the
approved turbine strings will fesult in a “clutiered and chaotic” appearance from certain
. viewing locations, The Council considered the overall visual impact of the project and did
not focus on a single. orfterion,” The, Apphcant initially proposed a 50 turbine project, later
" reduced to 38 turbines. Conditions established in'Order 868 further reduced the number.of
turbines to 35. The Council made its determination to eliminate certain pi roposed turbine
strings after reviewing all relevant evidence in the record and considering its own viewscape

" analysis , neluding the Council membets® ‘two-day site visit on May 2-3; 2011, Thé Council

remalnis convinced that the condmons it nnposed reduce the v1sua1 nnpaet of the Project to
* ‘an acceptable degree

Skamania County and the Department of Commerce (Commerce) argue that the Council has. ™
no establiéhed aesthetic siting standards and is therefore prohibited from jmposing conditions
to mmgate aesthetic concerns. This ig snnply incorrect. There is no requirement that EFSEC
st establish spec1ﬁo standards by which to evaluate every conceivable impact a proposed
project may have. It is genetally well accepted that siting oriterla are project specific to a
 significant degree. For examnple, there are no standards adopted for consideration of

economic or recreational impasts, yet such i issues are frequently conszdered by the Council

Skarmania County and Commerce also argue that the Council impemnss1b1y applied the

" Natlonal Scenle Area (NSA) aesthetic standards to justify elimination of certain tower

strings. Skamania County also drgues that the Council recognizes the project atea is not

“pristine,” yet uges NSA standards for pristine aveas to prohiblt development. Finally, in this
connection, the county argues that the Council has impermissibly redrawn the NSA

* boundariss, created a buffer zone outside the NSA, or has reintexpreted the NSA Law in
“some fashion. : :

The Council clanﬁes that it d1d not rely on NSA standards in its deliberations and decisions.

The Council considered the historlc and scenic values of the broader Columbia River Gorge.
The Council agrees that it would be i improper to apply NSA standards 1o areas outside of the
NSA (Order No. 869 at 7). :

"Indeed, if the Council used the NSA eriteria to evaluate the W}nstlmg Ridge Project, it would
. have rejeeted the project during scoping, The Couneﬂ speclﬁcally tecognized, tn its.orders,
+ that the Whistling Ridge atea is partially developed not pristine, and that maintenance of a
pristine landscape is not an apphcable standard The assertions that the Couneil uses NSA

Counil Order No, 870; Order on Petitions for Reconsideration ' : .
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ctiteria, redraws NSA boundames, establishes NSA buffer Zones, ot reinterprets the NSA
statue are sxmply Incorrect,

Skamania County and the Department of Commerce argue that the FEIS suppotts app1 oval
of a 50-turbine project and that the Couneil’s recommendation to the Governor is '
inconsistent with this FEIS “mandate”. The State Environmental Protection Act (SEPA) and
" the FEIS guide, but do not “mandate”; they tform the Council’s decisions but the Council’s
TEIS contains no “mandates for action.” The FEIS provides analysis and estimates of
_vaiious impacts to the environment from proposed actions, as required undet SEPA. The
FEIS does not.evaluate and document all of the possible effects and considerations that
inform the Council’s decisions. The Council considered the FEIS in its recomimendation to
the Governor, but the FEIS is only one consideration,21 On the basis of the adjudicative
record and the FEIS, the Council determined that the C and southern A turbine corxidors
intrude impermissibly into the aesthetic, cultural and natural hetitage of the state, the region,
“and adversely affect Native People’s interests, thus requiring denial of use of those pottions
for tower construction or wind-power generation (Order 869 at 7.) '

The Applicant argues that the Council substituted its dwn “subjective” evaluation of visual
impacts for the impliedly “objective” determination in the FEIS: The challenge that the ‘
Council’s visual impact analysis is a “one man opinion” or a “subjective” amateur attempt at’
science, while the analysis in the FEIS is an mterdmmphnary, qualified and quantified '
determination misses the mark, The Council’s analysis in the adjudicative proceeding shares
with the expert analysis in the FEIS both qualitative and quantitative aspects. Both analyses
have objective 'and subjective qualities. The FEIS reflects the judgment of one consultant
applied to the criteria e selected The seven members.of the Coluneil applied their
individual and collective judgments considering the same oriteria, informed further by the
extensive evidence on this issue presented in the adjudicative proceedmg and their-
independent view of the project in May, 2011, which was based in significant part on the
viewscape analysis performed by the FEIS consultant. Additionally, it is worth noting that
the evidence in the adjudicative proceeding included testimony by both proponents and
opponets that offered different “standards” for evaluating visual effects. The Couneil
welighed these standards of the Federal Highway Adnnmstration and the US Forest Setvice
Cin cons1dermg the case. :

21 SEPA does not fequire that an BIS be an agency’s only decision making document (WAC 197-11-448)
See Solid Waste Alternative Proponents v Okemogan Crity, 66 ‘Wa. App. 439, 832 P.2d 503 {1992)..
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The Applio'ant argues that the Council erred in Order 868 by stating that approval of 35
turbines preserves the project’s ability-to achieve a 75 MW Genetating Capacity and be
econommally feasible. The Council®s observation that 35 furbines are sufficlent to achieve a
- 5 MW capaoity is cons1stent with the Apphcant’s testimony during the adjudicative hearing -
showing that 38 furbines could produce 875 MW capacity and with other evidence In the
record. However, evenif the Counoﬂ is incotrect in observing that 35 turbines can produce
75 MW, this is not.a deterritnative factor and Would not result in any change i the Council’s
_ ordérs. The Council’s decision’ does not turn on questions of whethet the project would be

~ economically feasible for the Apphoant

C, Economies, Need for Power, and Reasonable Cost Tssues .

SOSA argues that the Counoﬂ failed to consider the requ;remen’c o “1easonable cost” in its
orders and recommendation as required by RCW 80.50. 010(3). The Council had previously
determined that it does not need to conduct an independent evaluation of this ssue, 22 The
market determines what constitutes power at reasonabls cost in the context of an application
by an independent power merchant to build a power generation facility.

D. Avian and Wildhife Issues

Friends argues that the Council failed to address i its orders the issues of species
identification and project impacts mitigation as required by the Washington Department of
Pish and Wildlife (WDFW) wind power guidelines. The Seattle Audubon Sooviety argues
that the Applicant’s habitat mitigation plan is inadequate by not including: definitive ‘
information about the mitlgation parcel disoussed during the adjudicative hearmg

The prop_osed Project cotnplies With all applicable requitements of the WDFW Wind Power
Guidetines.23 During the application review process, the Applicant and WDFW discussed a
potential mitigatfon parcel; however, the final details were not offered to the Council, The
SCA reqmres the Apphcant 1o preseént a specific habitat mitigation plan to EFSEC for
approval at least 60 days ptior to the beginning of site preparation. The mmgatmn obligation
can'be satisfied by purchasing a mutually acceptable mitigation parcel and deeding itto
WDFW or a mutnally acceptable third party, by contributing money to a mutually aoceptable.
third party that owns or will purchase a nﬂtiganon parcel ot by payment of a fes to WDFW

7} See Residem‘s, supra, at page 321, “... we believe EFSEC was w1thiu its authorlty 1o refuse to review
the economic viability of the KVWEP, »

23 Exhxbﬁ No. 6.09¢, Ieﬂerﬁ'om WDFW.
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in Heu of mitigation. Ifthe fee option is seleqfed, it must be in an amount equivalent to the
value of permanenﬂy distmbed'project areas, The Councll remains satisfied that the Habitat
. Mitigation Plan requirements in the SCA are adequate to their purpose and to meet statutmy
. requn emen’cs :

" We believe the FEIS provides sufficient information on preexisting pro;ect species
abundance and distribution as described in detall in FEIS Section 3.4, Section 4.2-4, 7,
Appendwes C-F.

Priends atgues that the, Counc‘.tl faﬂed to requite the Applicant to ptovide adequate
‘information conceming awan and bat usage and that the findirigs by the USFWS, related to

~ the determination of no s1gmﬁcant impacts, should be; reassessed. "The Seattle Audubon
Society also argues that pr e~project avian assessments are madequata and do not coraply thh
the WDFW guidelines,

Again, the Council is satisfied that the FEIS prov1des adequate information on the subject of .
avian and bat usage at the site. The pre-project assessment and avian/bat use surveys are . C :
consistent with standard protocols utilized throughout the United States and ave consistent l
. with the WDFW Wind Power Guidehnes, WDFW confitmed that data presented by the
Applicant represents the best available science for predicting avian impacts at the proposed
Project. The FEIS acknowledges that some avian mortality will ocour but finds no evidence
that it is likely to pose a threat to populations,

In regard {0 the determination of no s:gm:ﬁcant impacts, the FEIS finds no evidence that
mortality to a threatened or endangered species Is expected. The protection of endangered
+ species remains in the hands of the USFWS and they have notindicated the need for any
changed conditions justifying additional action on the part of BFSEC.

The Seattle Audubon Society also argues that the post~construction avian monitmmg plan is
inadéquate because. 1t does not require the applicant to conduct a three-year post-construction
avian displacement mom’conng study, The WDFW Guidelines require post-construction
mortality studies be conducted but do not require post-construction research-otlented avian
displacement studies. In lieu of additional preconstruction study, partloularly given
WDEW’s acceptance of the existing analysis, EFSEC determined that three yeats of post-
construction mortality studies would be more productive. The purpose of the post- -
construction avian nionitoring plan is to quantify impacts to avian specles and to assess the
“adequacy of mitigation measutes mplemented moludmg any mitigation necessary under the
Migr atory Bll'd Treaty Act, : '

Councll Order No, §70; Order on Petltions for Reconmderatmn , ‘
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E. SCA Tssues

Friends argues that the SCA does not adequately address constructlon durahon unexpeoted
Impacts from turbmes, noise, toads and transportatmn This is incorrect. The SCA provides
_ an 18-month construction period with a foree majeure limitation. The SCA ‘also'includes a
- provision allowmg for an extension of time, subject to EFSEC approval. The SCA inchudes
provisions for addressing unexpected irpacts from the Proj ect that were not previously
analyzed or anticipated. "The SCA also has provisions for addressing wildlife issues If

addmonal studies or mitigation are watranted to address 1mpaots not foreseen inthe
Apphcatmn or the FEIS.

Specific requirements for noise are contained in Asticle 5 of the SCA, which requires
compliance with all local and state regulatxons In addition, the SCA réquires that all noise
mitlgatlon measures identified in the FEIS must be implemented during. constriction and
operanon of the Project

Azticle IV F, of the SCA estab]isﬁes road and transportation requirements that must be
satisfied during construction and operation of the Project. Compliance with all local and
state regulations is required.

"DISPOSITION: The Council has considered all petitions for reconsideration as required
. utider RCW 34.05.470 and" WAC 463-30-335. EFSEC finds and concludes that none of the
- petitions raises any factual or legal arguments that BFSEC has not already héard. durmg the
adjudication and in post-hearing briefs, deliberated upon, and discussed i Orders 868 and
869 and the draft Site Certification Agreement. No basis has been prov1ded to just:fy any -
changes in the Counecil’s findings, conclusions, or recommendations, Hence, the Council
denies all motions for reconsideration, .

ORDER
’I’HE COUNCIL ORDERS that the motions for 1econs1derat1on by Fnends of the Columbla

Gorge, Save Our Scenic Areas, Seattle Audubon, Skamania County, and Whistling Ridge
Energy LLC are demed .
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WASHINGTON STATE ENERGY FACILITY SITE EVALUATION COUNCIL

SIGNATURES - C K o3 U:MLU\
- DATED and effective at Olympia, Washington, this ,_)_ = day of, Ibo {; )

;MDA'&\

James O, Luce, Chdir

Richard Fryhling,~—— ) O Co He a A elSman
Department of Commaroe ' De auimbnt of Ecology
. M ,v——\—:
92437 : Andrew Hayes, ' ‘
ent of Fish and ldhfe ' Department of Na‘cmal Resources

Dennis Moss,
Utilities and Tragfportation Commission
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SITE CERTIFICATION AGREEMENT
BETWEEN

~ THE STATE OF WASHINGTON
'WHISTLING RIDGE, ENERGY LLC
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SKAMANIA COUNTY, WASHINGTON
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SITE CERTIFICATION AGREEMENT
POR THE WHISTLING RIDGE ENERGY PROJECT
betWeen
THE STATE OF WASHINGTON
-and .

WHISTLING RIDGE ENERGY LLC.

This Site Cértiﬁcation Agreeméht- ('A’gfeement) is madé pursuan’i 1 Revised Code of
Washington (RCW?) 80.50, by and between the State of Washington, acting by and through
the Govemor of Washmgton State, and Whisthng Ridge Energy LLC, (WRE or Certificate
. Holder) .

WRE ﬁled as permltted by law, an apphcatxon Wlth the Energy Faolhty Site
Evaluation Council (EFSEC or Couricil) for site certification for the construction and
opetation of a wind powered generation facility to be located in Skamania County,
Washington. The Council reviewed Application 2009-01, conducted public meetings and
adjudicative heaings, and by order recommended approval of a modified version of the
application by the Govetnor. On._- : ,20__, the Governor approved the Site °
Cortification Agresment atithorizing Whistling Ridga Energy to construct and operate the

. Whlstﬂng Ridge Energy ijeot (Project), _

The parties hereby now desrce to set forth all terms, conditions, dnd covenants in
relation to such site certification in this Agresment pursuant to RCW 80.50.100(1),
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| - ARTICLE I SITE CERTIFICATION. . .
5y SiteDescription‘ | B

The s1te on which the W}nsthng Rldge Energy Project (Pro_-(ect) isto be oohstmcted and
operated is. located i unincorporated Skamania County, and is descﬁbed more particularly in
Attachment 1 to this Agreement -

B. Site Cerhﬁcahon '

The State of Washington hereby authorizes Whistling Ridge Energy LLC (WRE ot Certificate
Holder), any and all parent cotpanies, and any and all assignees or successors approved by the
Couneil to construct and/cr operate the Project, as described in Axticle LA. of this Agtesment,
subject to'the terms and conditions set forth in Couneil Order No. 869, Council Order

. Recommending Site Certification on C‘ondmon (Attachment 4 to this Agreement), and this Site
Certification Agresment. , .

The construction and operation authorized in thns Agxeement shatl be located within the areas |
designated herein and in the modifications to Revised Application for Site Ceﬁiﬁcatxon
submitted by WRE on October 12, 2009 (Revised Application).

This Site Certification Agresrent authorizes the Certificate Holder to construct the Project such
that Substantial Completion is achieved no later than ten (10) years from the date that all final
state and federal permits necessary to construct and operate the Project are obtamed and .
assocxated appeals have been exhausted

Ifthe Certrﬁcate Holder does not begm construction of the Project within five (5) yeats of the
execution of the SCA, the Certificate Holder will teport to the Council their intention to

continue and will certify that the tepresentations in the application, environmental conditions,
pettinent technology and regulatory conditions have remained curtent and applicable, or identtfy
any changes and propose appropriate revisions to the Site Certification Agresment o address
changss. Construction may begin only upon prior Council avithorization and approval of such .
certifications. If the Certificate-Holder does not begin construction of the Pr OJect within ten (10)
" years of the execution of the SCA, all rights under this SCA will cease.

However, providing that such construction is not delayed by a force mqjeure event, and. that the
construction schedule that the Certificate Holder sibmits pursuant to Article IV, K of this
- Agreement demonstrates its intention and good faith basis to believe that construction shall be
completed within eighteen (1 8) months of beghming Construction .

T_he Certxﬁcato I-Iolder may begm Commercial Opetation of some wind wrbme generators prior .
to completing construction of all wind turbine generators and other Project components

provided all negessary Project elements ate in place for safe opetation of the completed wind
turbine generatoss and their opetation will not adversely affect any obligahons under th13

: Agreement .
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C. Pi'o ject Description

. The Whistling R1dge Energy Project will consist of; wind ’culbme geuerators (WTGs),
: permanent meteorological towers; access roadways; elestrical collection/interconnection and
commumnication systems and their iespective corridots and rights of way; electrical step-up and.
" interconneotion substations; an operations and maintenance (O&M) facility; temporary )
cotistuction-related facilities; other related Project factlities as described in the Rewsed
Application, as mod:;ﬁed within this Site Certification Agreement, “

’I'he locaﬂon of Project facilities moludmg, but not hlmted to, the turbmes, roadways,

" electrical collection and distribution system, operations and maintenance facility, électrical

_ substations, electrical feeder lines and other related Project facilities, is generally deséribed in
‘hie Revised Application, ag modified within the Site Certification Agreement. Thé final-

location. of the WT'Gs and other project facilities within the Project Area may vary from the

Jocations shown on the conceptual drawings n the Revised Application, but shall bs

consistent with the conditions of this Agreement and in accordance with the ﬁnal

~ construction plans approved by EFSEC pmsuant to Art1cle IV L.

1. Wind Tuxbine Generators (WTGs). The Projest shall consist of & maxirum of 35, 3
bladed, X-megawatt (MW) nameplate-rated wind turbines on tubular steel towers, not
to exceed a maximum height (hub height plus blade tip height) of four hundred and

. thirty (430) fest. - The WTGs will be equipped with turbine control, safety and
braking systems, and will be interconnested to a central Supervisory Control and Data
Acquisition (SCADA) system.

2. Meteorolomcal Towers, The Project will inctude up to i‘our (4) free-standing (non-
. guyed) permanent meteorological towers, The height of the meteorological towers
. shall not exceed the hub height of the WTGs selected. :

3 Internal Access Roads, The Project will include approximately six (6) miles of
internal roads for access to the WTGs and other Project facilities. :

4 Blectrical Col!ectwnflntemonngoﬁon and Commumcauon Sﬁtem

a) Collector System. The electuoa output of the WTGS will be oo]lected
.- and transmitted to the Project Substation via a system of underground
and overhead electric cables. Fiber-optic or copper conmunication wires
.+ “will also link the individual WI'Gsto a cental computer monitoting
system. , . )

b)) Project Step-Up Substation( s). Power from the Project will be colleeted -
and fed to the Bomnevitle Power Administration (BPA) high voltage
transmission lines through & Project step-up substation, The step-up
substahon would comect to the BPA mterconnect

e - Intmcooneotmg Transmisgion Systems, The Projeot wﬂl interconnect
~with the BPA transmission systems on or adjacent to the Project site.

' ‘ p0274
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5, Operatmm and Maintenance Famh:cx

a, The Operauons and Maintenance (O&M) facility will include a main
building with offices, testrooms, reception atea, outdoor parking
facilities, turn-around area, laydown area, outdoor lighting end gated
access. The O&M :facﬂny building will have a foundation footprint of
approximately 3000 sq. ft, and will be placed on a site of appromately

. five (5) actes.

b). . The O&M facﬂlty wﬂl mclude 8 watet supply, petmit- exempt well
L withdrawing less fhan 5000 gallons of water per day. . Sanitary
wastewater from the maintenance facility will be discharged to an on-stte
‘septic systam.

"6, Turbme Setbacks

Tmblnes shall be set back from emstmg built residences (if" any) as follows

o Distance ﬁom resideiices, existing as of October. 12, 2009, of adjacent :
landowners without signed agreements with the Certificate Holder autbonzmg
a reduced setback, shall bo a minimum of 2500 feet. Prior to commencing
construction, the Certificate Holder shall provxde the Counct] with
documentation demonstrating its engineering and micro-siting efforts to site
the applicable turbine locations at least 2,500 feet from the residences,
indicating the factors reviewed and the results of the review for each micro-
siting recommendaticn.

For purposes of this Article, “residence” means the primary physical structute ona _
residential lot utilized as a smgle family hothe; the term “envelope” includes the
‘entire structure within the main walls and the eaves of theroof, but does not incfude
uncovered decks, wicovered patms, or outbuﬂdmgs '

.. Distance shall be measured hotizontally from the centerline of the turbine tower to
the odtermost “edge of the” ‘envelope of the residence oonsidered '

Turbines shall meet all of the following. setbaok requirements, in addmon tothose -
1dent1ﬁed above:
" Distance from property Lines of adjacent fand that i not covered by signed
agreements with the Certificate Holder: 650 feet, '
o Distance from Bonneville transmission lines: 650 feet
. Dlstance from county and state roads: 650 feet. ‘
- As noted dbove, dmtance shall be measured honzonta]ly from the centerling ofthe” - -
turbine tower to the propesty line or the outermost edge of the road or othex feature '
' -considered .
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ARTICLE : DDI‘]NITIONS

Whe1e used in this Site Certification Agreement the following ters shall have the meamng set

forth below:

1,

10,

1,

“Application” means the dpplication for Site Certification: Whistling Rz‘d;ge '
Energy Profect, designated No. 2009-01, submitted March 10, 2009, as
supplemented in the Revised Application filed in October 12, 2009,

. “Approval” (By EFSEC) means an affitmative ao’iiou by EFSEC or its

authorized agents tegarding documents; plans, designs, programs, or othel
similar reqmements submitted pursuant to th13 Agreement '

“Begin Commercial Operation” or “Beg:‘nnjng of Commercial Operation™
means the time when the Project begins generating and delivering electricity
to the electrio power grid, other than electricity that may delivered as & part of
testing and startup of the Project. ‘

“BMPs” means Best Management Practices.

“Bonneville” or “BPA” means B'onnevilie Power" Administration,

“Certificats Holder” means Whistling Ridgo Enetgy LLC any and all parent

company(s), or an assignee or successor in mterest authonzed by the Couneil,

"CFE" means the Counsel for the Environment serving by appomtmant

pursuant to RCW 80.50, 080

“Construction” mieans any of the followmg aotivities: any foundatxon
construétion including hole excavation, form work, rebar, excavation and
pouting of concrete for the WTGs, the operations and maintenance facility

. building, or the substations and erection of any petmanent, above-ground

structures including any trapsmission line poles, substatmn poles,
meteorological towers, or mrbme towers.

- “Coun@” means Skamapia Couhty, ‘Washjngtdn.-

“DAHP” means the Washington State Department of Archaeology and

'-Hlstono Preservatlon.

Wlnsﬂmg Ridge Brergy-Project” o “Project” means; wmd turbi;ne
generators (WTGs) and their construction aread; permanent meteorologmal
tofwers; access roadways; lectrical collection/interconnection and -
communication systems and their respective corridors and rights-of-way;
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12,
13,

14,
15,

16.

17

18,

19,

20.

21,

electrical stei;-up and interconnection substations; an opefétions and
maintenance facility; temporary construction-related facilities; other related

‘Project facilites as described in the Revised Application. The specific
‘components of the Project are-identtHd in Article 1

. “DNR” means the Washmgton State Department of Natmal Resomces

“Ecolo gy” tmeans the Washington State Department of Ecolo gy,

“EFSEC” or “Councﬂ” meang the State of Washmgton Energy Factlity Slte .

' Evaluauon Council, or such other agency ot agencies of the State of

‘Washington as may hereafter sucteed to the powets of BEFSEC for the
purposes of this Agreement

“EFSEC Costs” means any and all reasonable costs, both dueot and indirect,

. associated with BFSEC activities with respect to this Site Certification

Agreement (SCA), moludmg but not ]mmted to momtomng, staffing and SCA

" maintenances.

“HIS” or “Final EIS” means the Whistling Rldge Energy Projéct Fmal

Environmental Trapact Statenent (August, 2011) issued by EFSEC pursuant to .
the requirements of the State Environmental Policy Act, and adopted by
EFSEC.

“End of Construction” means the tlme when all Project facﬂmes have been

substantially constmoted and ate m operation

‘ “FAA” fheans the Fedoral Avxanon Admamsiranon

“Force MaJ gure Evant” means atly event beyond the control of the Party
affected that directly prevents or delays the performance by that Party of any
obligation atlsing under this Agreement, inchuding an ¢vent that is within one
or mote of the following categories: condemnation; expropriation; inyasion;
plague; drought; landslide; tornado; hutricane; tsunami; flood; lightning;
sarthquake; five; explosion; epidemic; quarantine; war (declared ot
undeclared), terrorism or other armed conflict; material physical damage to
the Project caused by third parties; tiot or similar ofvil-disturhance or

+ commotion; other acts of God; acts of the pubhc enemy; blockade;

idsurrection, tiot or revolution, sabotage oi vandalism; embargoes; and,
actions of a governmental authority other than EFSEC, .

“IBC” means the Internationzil Buﬂding Code. " -

- “Micro-siting” means the final technical and engineeﬂng process by whlch the .

Certificate Holder shall tecommend to the Council the final ]ouaﬁon of each
wind turbine gener ator
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2
23,
24,

25, ‘
_ property identified in Attachrent 1, located in Skamania County, on which

26,
27.

98,

29,

30,
31,
32,
.3‘3.‘
o

35,

“NPDES penmt” means National Po]lutant D1schai ge Ehmmatlon System

© permit,

“RCW” means the'izeyiéed'codé of Washington.

"Revised Application” means the Whistling Ridge Energy Revised '

. Application for Site Certification submitted on October 12, 2009.. .

“Site,” “Proj’ect Site” or “Project Area” méans the approximately 1150 agre . .-

the Projeot is to be constructed and operated.

“Site Certzﬁcd’uon Agreement % «SCA” or “Agreement” meang this formal -
written agreetnent between the Cértificate Holder and the State of
Washington, including all-attachments hereto and exhibits, modlﬁcanons,
amendments, and documents incorporated herein, :

“Site Preparanon” means any ¢ of the following actlvi’ués Project Site clearing,
gradmg, garth moving, cutting or ﬁ]bng, excavaﬁon, and preparation of roads
and/or laydown ateas, ,

“Btate” or “state” meaﬁs the stafe of Wa_shington.

“Substantial Completmn” means the Project is generatmg and dehvermg

energy to the electric power grid.

VFAG" menns Technioal Advisory Commities as described in Asticle TY.5.7.

“(JBC? means the Uniform Building Code of 1997,
“WAC” means the Washington Administrative Code.

“WDIFW? means the wasbingtonbépamnent of Fish and Wildlife.

“WSDOT” tmeans the Washington State Department of Transportaﬁon

. “WTG” means wind turbine generatm
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ARTICLE INI: GENERAL CONDITIONS -
A. Legal Relatmnsh{p ‘

1. This Agreement sh'lll bind the Certificate Holder, and its successors in interest, and

the State and any of its departments, agencies, divisions, bureans, commissions,
* boards, and its political subdivisions, subject to all the terms and conditions set forth

hereln, as to the approval of, and all activities undertaken with respect to, the Project -
or the Site. The Certificate Holder shall ensure that any activities undertaken with
respect to the Projeot or the Site by its agents (including affiliates), contractors, and
subcontractors comply with this Agresment, The term “affiliates™ includes any other .
person or entity controlling, controlled by, ot under common control of or with the
Cerhﬁoate Holder -

-

2. T hlS Agreement whloh includes those commitments made by the Certiﬁcate Holder
in the Revised Application and in ‘the testimony and exhibits in the Applicant’s direct
¢ase, constitutes the whole and complete agreerment between the State of Washington
and the Certificate Holder, and supersedes any Oﬂlel ne gotianons representanons, or

. agreeménts, either written or oral.

B. Eni‘orcement

L. This Agreement may be enfoioed by resort 1o all reraedies available at law or in
eqmty .

2. This Agresmént may be suspended ot revoked by EFSEC pursuant to RCW 34.05
and RCW 80,50, for failure by the Certificate Holder to comply with the terms and-
conditions of tbis Agresment, for violations of RCW 80,50 and the rules promulgated
thersunder or for violation of any apphcable :cesolut1ons or orders of EFSEC "

3, When any action.of the. Councxl i8 1equired by or authomzed in this Slte Certxﬁcation
. Agresment, the Council may, but shall not be legally obligated to, conduct a hearmg
. pursuant o RCW 34,05, .

¢ ‘Notices and Filings C o C o

Jiling of any docurnents or notices required by this Agreement with BFSEC shall be deemed to
have been duly made when delivery is made to BFSEC’s offices at Energy Facility Site
Evaluaﬁon Couneil, 1300 8. Evergreen Park Dr. 8W, P.O, Box 43172, Olytpia, WA 98504-
3172, in Thurston County,

© Notices to be served by EFSEC bn the Cextificate Holder shall be deemed to have been duty

made when deposited in first class mail, postage prepaid, addressed to the Certificate Holder at
Whistling Ridge Erergy, LLC, P.O. Box 266, Bingen, WA 93603, Attn: Jason Spadaro, with a
copy to Tim MoMahan, Stoel Rives LLP, 900 SW Fifth Ave., Suite 2600, Portland, OR 97204,

Page 14 of 42 '

20079




D. Rights of Inspéction

Throughout the duration of this Agréement, the Certificate Holder shall provide access to the
" Site, the Project structures, buildings and facilities, imderground atid ovérhead electrical

. collector lines, and all records relating to the construction and operation of the Project to
designated representatives of EFSEC in the performance of their official duties. Such duties’

. “inélude, but ate not lirfted to, environmental monitoring as provided in this Agreement and

monitoring and inspections to verify the Certificate Holder’s compliance with this Agreement
EFSEC personne! orany designated tepresentatives of EFSEC shall follow all worker safety
requirements observed and enforced on the Project site by the Site Certificate Holder and its

" contractors.

]3 Reten’mn of Records

The Certiﬁcate Holde1 shall retain such records as are necessary to demonstrate the Cemﬁcate
Holder’s compliance with this Agreement. ‘

T Consolldatmn of Plans and Submittal to T BFSEC

Any plans reqmred by this Agreement may be consolidated Wlth othet such plans, 1i such
consolidation is approved in advance by EFSEC. This Site Certification Agreement includes .
time periods for the Certificate Holder to provide certain plans and other information to EFSEC

ot its designees. The Intent of these time periods is to provide sufficlent time for BFSEC or its
designees to review submittals without delay to the Project construction schedule, provided
submiitals made to EFSEC and/or its designees are complete.

G. Site Cerhfieatmn Agreement Compliance Momtoring axid Costs

The Certificate Holder shall pay to the Council such, reasonable momtonng costs as are actually
and necessarily inourred during the construction and operanon of the Project to assure
compliance with the conditions of this Agreement as requived by RCW 80,50, The amount and
mannet-of payment shall be: plescnbed by EFSEC pursuant to app]icable rules and pmcedures

The Certificate Holdel shatl deposfc or othetwise guatantes payment of all EFSEC Costs as

defined in Article IL15, for the period commensurate withthe activities:of this Agreément.,

EFSEC shall provide fhe Cextificate Holder an amual estimate of such costs. Any instrument ¢

guaranteeing payment of EFSEC's costs shall be structuited in such a manner as to allow EFSEC

1o collect from a third party and without approval of the Certificate Holder any such costs which
the Cértifioate Holder faﬂs ‘co pay to EFSBC durlog any preceding billing period.

H. S1te Restoratxon

The Certificate IIoldet is 1espon31ble for $ite restoranon putsuant to the Council's rules, WAC
463-42, in effect at the time of submittal of the Apphcauon ‘

The Certificate Holder shall develop an Initial Site Restoration Plan in accordance with the

« requirements sef out in Article TV.D of this Agreement and in consultation with WDFW and
DNR, and submit it to BFSEC for approval, The Certificate Holder may not begin Site
Preparatmn or, Construction until the Council has approved the Initial Site Restoration Plan,
Jincluding the posting of all necessaty guarantees, securities of funds associated therewith. -

i ) B © - 29280 .
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The Cerﬁﬁcate Holder shall submit a detailed site restoration plan to ERSEC for épproﬁal'in
accordance with the tequirements of Atticle VIILA of this Agreement,. .

L EI‘S]]L Llaison

No later than thirty (30) days from the effectwe date of this Agresment, the Certificate Holdez
sha]l designate a person to act as a11a1son between EFSEC and the Certxﬂcazfe Holder.

L Changes in Progect Management Personnel

" The Cerﬁﬁcate Holder shall notify EFSEC of any change in the ptimary managemeni personnel, o
or scope of respons:lbihtxee of such personnel for the Project. ‘

K Amendment of Slte Certitieation Agreement

C 1, ‘This Agreement may be amended pursuant to EFSEC rules and procedures applicable
at the time of the request for amendment. Any requests by-the Certlﬁcate Holder for
athendments to this Agre ement shall be made in wntmg

2 No ehange in ownership or control of the Project shall be effective without prior |
Council approval pirsuant to EFSEC tules and procedures.

3. Unless otherwise tequived by EFSEC, any change in the tetms or cofditions of the
following Sections or Attachments to this Agreement shall not requite amendment of
this Site Certification Agreement in the manner prescribed in Section K.1 above;
Attachment 1, Projeet legal desaription, provided the change does not result in a
matemal alteratlon of the size or location of the Project.

4, Repam maintenanoe and replacement of Prq;eet Faeﬂiﬂes

a) The Certificate Holder is pelmltted mthout any further amendment o this -
agreethent, to repair and matntain Project Facilities desoribed in Article 1.C,
mcludmg the WTGs, congistent with the terms of thig Agzeement

b) The Certlﬁpate Holder is permitted o replace the WTGs without amendment to
this Agreement provided the replacement meets the following conditions:

(1) the WTG is being replaced with the same make and model WTG

- originally ysed in the Project (“Replacement Turbme”), or the WTG is
being teplated with a wind turbine that is within the size limits and:
general configuration defined in Atticle 1.C, Project Desonpmon
(“Comparable Turbine”); T ‘

(i) the Replacement Turbine ox Comparable Turbine is located in the
satme location as the WTG being replaced; and ' .

: (111) the Replacement Turbine of Comparable ’I‘urbme meets all othex
condmons set out in this Agreement ‘
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Q) The Cemﬂcate Holder shall notify EFSEC of thé replacement of a WTG no later

than thirty (30) days prior to the replacement ocourring,

In otrcumstances whete the Pro; eot canses a signjficant adverse impact on the
environment not previously analyzed or anticipated by this Agreement, including
wildlife impacts that significantly exceed prOJec’uons anticipated in the Revised
Application, the Final EIS , or whete such impacts are {nminent, EFSEC. shall take
all steps it deenis reasonably necessary, including imposition of specific conditions or

requirements on the Certificate Holdet as a consequence of such a situation in

addition to the terms and conditions of this Agreement. Such additional conditions or
requirements initially shall be effective for not more thad ninety (90) days, and fnay

be extended once for an additional ninety (90) day period if deemed necessary by
“BESEC.to pursue ongoing, or continuing temporary, arrangements under other

authority, including but not Hmited to RCW 34.05, RCW 80, 50 RCW or Tltle 463
WAC,

* L. Oriler of Precedeﬁ'ce

In the event of an mcons1stenoy or appavent ambiguity in this Agresment, the mconsistency ot
ambiguity shall be resolved by giving precedence in the followmg order:

1.

)

1,

"Applioable State of Washingten statutes and regulations;

Applicable Federal statutes and. regulaﬁons,

The body of th:s Site Certification Agreement mcludmg arly othér provision, texm or
matefial incorporated herein by referchee or otherwise attaohed to, or incorporated i,

this-Site, Certification Agreement

Reépresentations in Apphcant’s testtmony and exhibits in the ad;udmatwe proceedmg
in thls matter; . . :

The application of common sense to effect a result consistent with law and the

principles effeoted in this document

| M. Review and Approval Process; Dxceptions

“Except i‘or the Initial and Final Site Restoration Plans, prior to any site work, the

Council may delegate to the BFSEC Manager athority to approve or deny the
oonstruction and operational plans requited by the this Agreement. The EFSEC

. Manager shall ensure the Cotmeil that the construction and operatmnal plans ] have

been sufﬁmently reviewed prior to approval,’

The Council Manager may allow temporary exoeptions from plan requirements or
provisions.of the SCA when such exceptions are not contrary to the purposes of the .
SCA, provided that a record is kept and Council membets are 1mmed1ately notified.
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Any Council member may wfrhm seven days of the nouce put the 1tem ona Counoﬂ
mesting agenda for review,

ARTICLE IV: PLANS, APPROVALS AND ACTIONS '
'REQUIRED PRIOR TO CONSTRUCTION - -

A. Notice of Fedex al Permit Approvals

Nolater than thnty (30) days after the effective date of this Agreement, the Ceftificate Holder

* shall notify the Council of all Federal permits, not delegated to EFSEC, that are required for

construction and operation of the Project, if any, and the anticipated date of pormit issuance to

_ the Certificate Holder. The Certificate Holdex shall notify the Council when all tequired federal
permits have been obtained, no later than ten (10) business days after the last permit has been

1ssued , o

B, Mlﬁgaﬁon Measures

During construction, operanon, decommssmnmg, and site restoration of this Project, the
Certificate Holder shall implement the m1t1gat1on measures set forth in this’ Agreement,.
including, but not limited to, those presented in the revised Apphcatlon or identified in the final
FEIS as mmmtments made by Whisﬂmg Ridge Energy, - y

Na later than sixty (60) days prior to the beginning of Site Preparanon, the Certificate Holder =
shall file with BFSEC a comprehensive list of these mitigation measures. For each of these
mitigation measures, the Certificate Holder shall in the same fiting further identify the

o cOnstrucﬁon plan and/or~ operation plan addressing the methodology for its achievement.

The specific plans and submittals listed in the remainder of this Article IV, and Articles V, VI
it and VI, shall incorporate these mitigation measures as applicable,

C. Consirucﬁon Stormywater Plang

1. Notice of Intent. No later than sixty (60) days prior to-the beginning of Site
Preparation the Certificate Holder shall file with BFSEC a Notice of Intent to be
covered by a General National Pollutant Discharge Blimination System (NPDES)
Permit for Stormwater Discharges Associated with Construction Activities.

2, Construction Stormwater Poltution Prevention Plan, No later than sixty (60) days
prior to the begixining of Site Preparation, the Certificate Holder shall submitto _
. EFSEC ¢ Construction Stormwater Pollution Prevention Plan (Construcnon SWPPP), -
and provide a copy'to WDFW for comnient. The Construction SWPPP shall mest the
tequirements of the Ecology stormwater polluhon prevention program (WAC 173~
230), and the objectives arid requirements in Special Condition 8.9 of the National
Poltutant Discharge Elimination System and State Waste Discharge General Permit
Jor Stormater Disclidrges Associated with Consimchon Activitieg issued by the | . °
Department of Ecology on January 1, 2011 or as revised. The Certificate Holder. -
“ shall not begin Site Preparation ptor to obtaining Council approval of the
Consm'uction SWPPP. -

Page 18 of 42 2928




The Construction SWPPP shall identify a regular inspection and maintenance
schedule for all erosion control structures. The schedule shall include inspections

after significant rainfall events, Any damaged structures shall be addressed
immediately. Inspections, and subsequent erosion conttol structure corrections; shall
be documented in writing and avaflable for BFSEC's review on réquest. The SWPPP
+ shall provide special attention to contro] of any and all runoff from the project and its
roads into the Little Whlte Salmon River

Temnoraw Brosmn and’ Sedlment Control Plan, The Certificate Holder shall develop -
‘a Tetnporary Brosion and Sediment Control (TESC) Plan. No later than stxty (60)

- days prior to the beginning of Site Preparation, the Certificate Holder shall submit the
TESC Plan to the Council for approval and provide a copy to WDFW and Ecology

for corament, The Certificate Holder shall not begin Site Preparation prior to '
obtaining Council approval of the TESC Plan. ‘As an alternative fo submitting a
sepa:rate TESC Plan, the Certificate Holder may inglude measures for temporary
erosion and sedimentation control in the Constructmn SWPpp 1equ1red in Article 1V,
Section C.2, above,

Construction Spill Prevention, Control and Countermeasures Plan. The Certificate
Holder shall develop a Construction Spill Prevention, Control, and Countermeasures
- Plan. (Construction SPCCP), consistent with the requirements of 40 CFR Part 112,
The Construction SPCCP shall include the Site, feeder line corridots, and all access
roads. The Certificate Holder shall require all contractors working on the facility o-
have a spill prevention and countermeasure prograi consistent with 40 CFR Part ,
112. No later than sixty (60) days prior to the beginning of Site Preparation, the
Certificate Holder shall submit the Construction SPCCP to the Council for approval
and provide a copyto WDFW and Ecology for comment., The Certificate Holder
shall not begin Site Preparation prior to obtaining Coteil approval of the -
Construction SPCCP. All applicables elemernts of the Construction SPCCP shall bie
mplemented prior to the begmmng of Site Preparation,

D. Iniﬁal Site Restoraﬁon Plan

The Certrﬁoate Holdex is responsible for Project decommxssmning and site restoration pur'auant

" to Council rules: The Certificate Holder shall develop an Initial Site Restoration Plan, parsuant
to the requirements of WAC 463-42-653 in effect on the date of Application, in consultation
with WDFW and DNR. The Certificate Holder shall submit the Inttial Site Restoration Plan to
the Council for review at least sixty (60) days priorto the beginning of Slterpaianon The
 Certificate Holder shall not begin Site Preparation ptior to obtznnmg approval of the Initial Site
Restoration Plan from the Couneil, :

.. The Initial Site Restoration Plan shall be prepated in sufficlent detaﬂ to 1dent1fy, evaluate, and
. tesolve all ingjor environmental and public health and safety issues teasonably antiolpated by -
the Certificate Holder o the date the Plan is submiited to EFSEC, The Initial Site Restoration
Plan shall describe the process ised to evaluate the options and select the measures that will be
~ taken to restore ot preserve the Project site or otherwise protect the public agatnst risks or

danger resulﬂng from the Project. The Initial Site Restoration Plan shall include a discussion of
econoudic factors regarding the costs and benefifs of various restoration options versus the
relative pubhc risk, and shall addtess provisions for funding ot bonding arrangements to meet
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the Project site restoration or ‘management costs. The Inttial Stte Restoration Plan shall be
prepared in detail commensurate with the time until sité restoration is to begin, The scope of
proposed momtonng shall be addressed in the Initial Slte Restomtlon Plan.

The objgetive of the Plan'shall be to restote the site to approxunate pm-Pro;ect condition or
better The Plan shall requite removal of the wind turbine nacelles, blades, towers, foundations,
cables and other facilities to a depth 'of four fest below grade, regxadmg of areas ardund the

.. Project facﬂmes and final restoration of distatbed land,

The Plan shall include the followjng elementS'

C L Decomm;tsmomng Tmnng and Scope, ag required by Article VIIL C of thls

~ Agreement

'2. ' Decomm}ssmnmg Fundmg and Surety, as reqmred by Aﬁicle VIILD of this
'Agreement

3. Mitigation measures desoribed in the Revised Apphcatlon, Final EIS, and this
Agreement that will be Jmplemented for decommissmmng of the Project.

. 4, -An Imtlal Site Restoraﬁon Plan, which shall address both, the poss1b1hty that site
restoration will ocour prior to, or at the end of, the useful life of the Project and also
the possibility of the Project being suspended or terminated during construction.

5. A descmptton of the assumptions underlying the plan. For example, the plan should
explain the anticipated useful life of the Project, the anticipated time frame of s1te
restoration, and the anticipated future use of the site,

6. An initial plan fo1 demolishing faczhues, salvagmg eqmpment and disposing of
waste materials. : .

7 Perfmmmg an on-site andit, and ﬁrepamng an initial plan for d1§pdsmg of hazardous
materials (if any) present on the site and remediation of hazardous contamma.hon (1f
any) at the site, :

8, An initial-plan for restomng the site, including the removal of structures and
foundations to four feet below grade and the regrading of the site.

9, - Provisions fm preservation or removal of Pro;ect facilities 1{" the Project is susp@nded
or texmmated tduzing construcnon

]3. Habltaf, Vegetaﬁon, and I’]sh and Wlldhfe Mltxgatmn

1. H@bﬁat Mitigation Plan Prior to the begmmng of Site Prepa'ratxon, the Certificate
“Holder shall develop a Habitat Mitigation Plan in ¢consultation with WDFW, based
upon the 2009 WDFW Wind Power Guidelines, moludmg the compensatory

' : 29285

Paga 20 of 42 ~




mitlgétldn ratios. The Certificate Holdet shall submit the Habitat Mitigation Plan to
EFSEC for approval at least 60 days pnor to the beginning-of Site Preparatmn

a) The Certificate Holdex and WDFW will agree upon a map of habitat
© types found within the Project Area ("Habitat Map"). This Habitat
Map will be based upon the Nahwral Resources Conservation Service
(NRCS) maps of soils and écological sites, and field mvestlgatlons of
the onjeot Ares, . v .

b) - The Habitat l\/htlgatlon Plan will-specify the Certificate Holder's

Mitigation Obhgahon The Certificate Holder's Mitigation Obligation

- will be caloulated using the mitigation tatios specified in the 2009
WDFW Wind Power Guidelines. For purposes of caloulating the
Mitigation Obligation, expected habitat impacts will be determined
based upon the pre-construction Project Layout drawings and the
habitat types shown on the Habitat Map, Pre-construction Project

" Layout drawings will show expected pmmanent and temporary land
d1smrbances

¢)  The Certiﬁcate Holder may satisfy its Mitigation Obligation either by

. purchasing a mutually acceptable mitigation parcel and deeding it to
WDFW or a mutually acceptable third patty, by contributing money fo
a mutually acceptable third-party that owins or will purchase a

- mitigation parcel, or the payment of a fée equivalent 1o the value of
petmanently disturbed project areas to WDFW in lieu of mitigation. If
the Certificate Holder has not satisfied its Mitigation Obligation prior
10 conimencing Site Preparation, the Certificate Holder will provide a
letter of eredit to EFSEC in an, amount sufficient to provide financial
security forthe Mitigation Obligation. The Certificate Holder will be
tequired to satisfy its Miltigation Obligation prior to cotnméneing °
commercial operation of the Project.

d) . The Habilat Mitigation Plan will include a process to determine the
actual impacts to habitat following the completion of construction, In
the event that actual impacts to habitat exceed the expected impacts
determined prior to construction, the Habitat Mitigation Plan will
include a mechanism for the Certificate Holder to provide

. supplemental compensatory mitigation (Supplementa] Mitigation).
Supplemental Mitigation, If any, may take the form of an additional
mitigation patcel, the contribution' of additional funds to a third-party - -
who dwns or will purchase an additional mitigation parcel, ot the. :

© payment of an additional fee equivalent to the value of permaneritly
disturbed pro;ect acresto WDFW in lieu of mitigation. During the
Application review process, the Applicant and WDFW discussed a. |

© potential mitigation parcel, however, the final details were not offered

. to the Council, Continued work on.the mitigation parcel by the
Apphcant and WDFW is encowcaged :
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Rare Plants. .The Certificate Holder shall complete a rare plant survey of the Project
Arsa, following the Washington Heritage Program’s suggested rave plant survey = |
guidelines. (httpl dnr.wa.gov/nhp/redesk/pubs/rareplantsurveyguidelines.pdf) at least

60 days prior to beginning Site Preparation If any plant specles constdéred

. Endangeted, Threatened, or Sensitive by the Washington Heritage Prograry is

identified on the Project site the Certificate Holder shall develop a Plant Consetvation
Plan in consultation with the Washington Netural Heritage Program and submiit it to
EFSEC for approval no later than 60 days prior to the beginning of Site Preparation.

v

Wetlands, Streams and Riparian Areas,

a) Construction of the Project shall not result in.any temporary or
permatient disturbance of wetlands or other surface waters considered
to be Waters of the United States.by the Department of the Army
Corps of Engineers for purposes of the Clean Water Act, 33 U.S.C.
. §.1301 et seq. If any unanticipated disturbance of wetlands ocours, the
Certificate Holder shall prepare a Wetlands Restoration Plan in '
consultation wﬂh WDFW and submfc 1t to BESEC for approval.

b)  Priorto any construction work affectmg the bed or ﬂow ofin Waters of

the state (lncluding seasonally dry channels), the Certificate Holder
- will consylt with and obtain approval from WDFW, dnd provide

documentation of such approval to EFSEC. At least sixty (60) days
prior to beginning any sach channel work, the Certificate Holder shall
submit construction drawings t6 EFSEC for review and approval. The
drawings shallspecify the exact locations of work to be conducted,
buffers that are tequired, and best management practices and
mitigation measures that will be lmplemented as requited by this
article.

¢)  Actlvities in npman forests are cons1dered forest practices under the
Washington Forest Practices Act. Such activities shall be conducted in
accordance with the applicable Forest Practices Rules and be permitted
ﬂ:u'ough a Forest Practices Application, - Section M

. Construotlog Soil Management and Vegetation Plan In consultation wrch WDFW

and Ecology, the Certificate Holder shall develop a Construction Soil Managcment
" and Vegetation Plan. No later than sixty (60) days prior 10 the beginning of Site -

' Prepatation, the Construction Soil Management and Veogetation Plan shall be

submitted to the Council for review and agproval, The Certificate Holder shall not -

" begin Sité Preparation prior to obtaining EFSEC approval of the Soil Management

and Vegetation Plan, The Soil Management Plan shall provide special attention to

. control of any mnoff from, the project and its roads into the Liitle Wbi’te Salmon’

River. )
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5.

' Wet Season Construction. Coristruction activitles are not restricted to particular

seasons, However, the Certificate Holder shall attempt to sequerice construction
activities in order to minimize temporary earth disturbances during the wet season
where practical, In partmulm the Certificate Holder shall avoid earthsdisturbing
activities that result in distinct arcas of temporary habitat disturbance (e.g. cross-

‘county trenching to install electrie collector system lines) in areas when soils ate

saturated (which comimonly ocours from mid-November through Aptil) to the greatest

_extent possible, If such activities are to take place duting periods of soil saturation,

the Certiticate Holder shall consult with WDFW to develop a spemﬂc plan
incorporating strategies and best management practices to minimize the
environtental impacts of the activities and addﬁmna] restoration measures to ensure
suecessfil restoration of the disturbed habitat, Forest practice activities shall be
conducted in accordance with the applicable Forest Practices Rules and be pemntted
through a Forest Practices. Application - See Section M

Habitat Restoration Plag. Tn consultation with WDFW the Certificate Holder shall

develop'a Habitat Restoranon Plan for temporarﬂy disturbed atreds,

The Habitat Restoration Plan shall reqmre that all temporamly dxsmrbed areas be
reséeded with an appropriate mix of native, locally-adapted plant species in a manner
and sequence that will maximize the likelihood of successful restoration of the area
and provent the spread of noxious weeds. The Plan shall include a pre-identified
reference site or sites that the Certificate Holder, WDFW and DNR oan use to gauge
the success of the habitat restoration and revegetation efforts, The Habitat

Restoration Plan shall include a restoration schedule that identifies timing windows
during which restoration should take place, and an overall timeline for when all
restoration activities will be completed. WDFW and DNR may suggest modifications’

to the mmal Habitat Restorauon Plan as new information becomes avatlable.

' No later than sixty (60) days prior to the beginning of Site Preparation, the Habitat

Restoration Plan shall be submitted to the Coungil for review and approval, The '

. "Certificate Holder shall not begin Site Proparation prior to obtaining BFSEC approval

of the Habitat Restoration Plan,

‘

Forest practices activities, ncluding roforestation of forestlands, shall be conducted in
accordance with the applicable Forest Practices Rules and be perm1tted through a
Forest Practices Apphcatlon - Ses Secuon M

Technical Advisoty Committee. The purpose of the Teohmcal Adwsory Comzmttee
(TAC) is 1o ensure that monitoring data collected pursuant to the required Avian
Montitoring Plan (sce Article V1,C), the Bat Monitoring Plan (see Asticle VIE) and -

- other related monitoring data are considered in a forim in which independent and

informed partiés can collaborate with the Certificats Holder, The TAC will make
recommendations to EFSEC if it deems-additional studies or mitigation are warranted
to address impaots that Wwere eithér not foreseen in the Revised Application, the Final

.EI8, or significantly exceed impacts that were pro;ected In brder to make advisory

recommendataons to BEFSEC, the TAC will review and consider results of Pro;ect
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. Tish and Wildlife Servics, Audubon Washington or its member chapters, EFSEC,

- . add additional representatives to the TAC from state, local, federal and tribal

" BPSEC in writing of their TAC representative and of their member’s term of

i Operahon, the Certificate Holder shall convene the first meeting of the TAC.

" review and comment. The TAC may suggest modlﬂcahons of the plan; any suoh

- TAC determines that all of the pre-permitting, operational and post-operational -
. monitoting has been completed and further momtonng is not necessary; dr the TAC

monitoring studies, including post-construotion avian and bat mortality surveys, and

new scientific findings made at wind generation facilities with tespect to the impacts on -
habitat and wildlife, es they may relate o the Whistling Ridge Bnergy Project. The -

TAC will assess whether the post-construction restoration and mitigation and

mondtoring programs for wildlife that have been identified and implemented merit
forther studies oradditional mitigation, taking into consideration factois such as the
species involved, the nature of the unpact monttoring trends, and new sclentific

findings.

The TAC, or individual members theteof, will be authorized to consult, exchange
information, and collaborate with TACs from other wind turbine projects, including the
Kittitas Valley Wind Power Project, Desert Claim Wind Power PrOJect, and the Wild
Horse Wind Power Project, for purposes of idenitifying and monitoring cumtdative
envitonmental impacts, and, if necessary, developing mitigation recommendations
addressing known or newly identified cumulative impacts related to the construcnon and
operation of wind power piojeots.

The TAC may mclude, but need not be limited to, 1epresentaﬁves from WDFW, U.S. .
Skamania County, DNR, and the Certificate Holder. BFSEC, at its discretion, may

govemments. ANl TAC members must be approved by BFSEC,

No representative o the TAC may be pmty to a tarbine lease agreement or any other
contractual obhga’uon W1th the Certificate Holder .

No later than sixty (60) days prlor to the begmnmg of Site Preparation, the Certificate
Holder shall contact the agencies and organizations listed above requestmg that they
dealgna’ce a representative to the TAC, and that the agencles or organizations notify

representation. No later than stxty (60) days prior to the beginning of Commel'oial

No later than sixty (60) days.after the begmnmg of Conshuction, the Certificate
Holder shall submit to EFSEC proposed Rules of Procedure describing how the TAC
shall operats, including but not limited to a schedule for meotings, a mesting :
procedure, a process fot tecording meeting discussions, a process foi making and
presehting timely TAC tecommendations to the Council, and other procedutes that
will agsist the TAC to function properly and efficiently. The Certificate Holder will
provide a copy of the proposed Rules of Procedure at the first TAC mesting for .

mod1ﬁcauons must be appxoved by BESEC.

The TAC will be convened as determtined by EFSEC except that EFSEC may |
terminate the TAC if: the TAC hag ceased to meet due to member attrition; o, the
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members recommend that it be terminated. If the TAC is texminated or dissolved,
. EFSEC may reconvene and recoﬁsti’mte the TAC at its discretion,

The ultmnate authomty 10 require mlplementatmn of additional mitigation measures,
including any recommended by the TAC shall reside with EFSLEC

8. ° Pre-Consffuction Raptor Nest Survey, Duiing the nestmg seagon mmediately prior
to beginning Site Preparation, the Certificate Holder shall conduct a raptor nest -
survey, The results of the survey.shall be submitted to EFSEC and will be used to
determine tnmng testriotions and/or buffer dlstanoes to act:we raptor nests.

R Construchon Trafﬁc Development Standards

Development Standards The Certificate Holder shall mcorporate ‘the followmg development
standa:cds into the design and construction of the Project. .

1. " Projest Access Roads, "Access to the turbines will be achleved via graveled roads
within the Project Area _

Acoess from. county roads shall be constructed vith the applopmate slopes and
culyerts in accordancs with Skamania County standards in effect on the date of the
Apphcatmn in this matter. All roads within the site shall be designed in consultatmn
.. withthe DNR and other fire services providers, and emergency suppliers to engure
" that fire vehicles can gain safe acoess to the site as necessary to provide emergency
services, -

2. Video Monitoting, County roads, including shoulder pavement, shall be video
. monitored before and after construction of the Project. The Certificate Holder shall
repair any damage to county roads, such that the yoads meet or exoeed Skamama
County standards. : :

3. Project Site Access n order to cootdinate accéss to any public lands in accordance
with DNR State Land management practices, the Certificate Holdes will implement
an adaptive management approach. Adaptive management allows for changes over
time to the level of control and types of activities, as needed. In.general, the
Certificate Holder will permit controlled access to any public lands, as long as it does
not interfere with or introduce adyerse impacts to Project operations or persotmel,
The Certificato Holder will have no obligation to pronde acesss on ot acress private
lands, - " - ‘

4, Construction Trat‘fic Management Plan. At least sixty (60) days prior to the
beginnmg of Site Preparation, the Certificate Holder shall submit to EFSEC for

. review a Construction Traffic Management Plan, The Certificate Holder shall not
begin Site Preparation prior to obtaining Council approval of the Construction Traffic
Management Plan. This'plan will incorporate those ftems outlined mArtxcle IV.F1
through 3, above. ; _ .
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5. Ovetsize or Overweight Hauls, The Cettifieate Holder shall notify BEFSEC, at the
. eatliest titne possible, of any penmts or approvals required to conduct oversize or
overweight- hauls ) :

G, Federal Avxahon Admmistraﬁon Review

No later then, thirty (3 0) days pricr to the beginning of Construction, thé Certificate Holder shall
provide to EFSEC copies of the Deterraination of Non-Hazard cemﬂcates issued by the F l“ederal
" Aviation Administration (FAA), ,

H Cultural and ArchaeologicalResources Plan

With the assistance of an experienced archacologist, and in consultation with the Department of .
Archaeology and Historio Preservation (DAHP) and the Yakama Nation, the Certificate Holder

" shall develop & Cultural Resources Monttoring and Mitigation Plan for monitoring eonstruction -
activities and responding to the d1scovery of archaeologmal resources or buried human remains.
The Certificate Holder shall provide copies of the draft Plan for comment to other potentially
affected tribes, prior to su’omfctmg the plan for EFSEC approval, The Certificate Holder shall
submit the Plan to EFSEC for review and approval no later than sixty (60) days prior to the start
of Site Preparation. The Certificate Holder shall not begir Site Preparation piior to obtaining
approval of the Plan from the Council, All applicable elements of the Plan shall be o
implemented prior fo the start of Site Preparahon The Plan sha]l mclude, but not be limited to,
the following:

1.~ ThePlan shall provide for the avoidance of 51gn1ﬁcant archaeological sites where
practical, For sites to be avoided, the boundaries of identified cultural resources and
buffer zones shall be staked in the field and flagged as no-disturbance areas to avoid
inadvertent disturbance during construction. These site markings will be removed -
following constructien. The Plan shall address alternative mitigation measures to be
Implemented if it is ot practical to avoid dtcheological sites or isolates, Special
attention shall be given to the identified significant cultural site known as Chemawa
Hﬂ]s and-the concerns of the Yakama Nation regardmg this site, : :

2. ©  ThePlan shall address the possibility oi the unanticipated discovery of mchaeologwal
artifacts dunng consiruction. If any archaeological artifacts, including but not limited
‘o human remains, are observed doring construotion, disturbance and/or excavation in.

that area will cease, and the Certificate Holder shall notify the DAHP, EFSEC, the
Yakama Nation and the affected tribes and, in the case of human remains, the County
. Coroner ot Medical Exatminer. At that time, apptopriate treatment and mitigation
measures shall be developed in cootdination with the agencies dnd tribes cited above,
and implemented following approval by EFSEC, If Project facilities cannot-bg . .
moved or re-routed to avoid the resources, the Certificate Holder shall contact BFSEC
and DAHP for further ghidance which may require the implementauon of a treatment
plaf, i a treatment plan is required, it shall be developed in consultation with DAHP
and any affected “cnbes ’ " ,

3. Potentially aﬂected tmbes shall be nouﬁed of earth- disturbing ccnstmchon activities
-and if a tribe requests to have its tepresentatives present durmg éarth-distorbing
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construction activities, the Certificate Holder shall accozniﬁo date reasonable requesfs.
In all cases the Certificate Holder shall mform EFSEC of each such tribal request

L Construmon Emergency Plan

'1]‘

Construction Emefgency Plan, The Certificate Holder shall retain quahﬁed

contractors familiar with the general construction techniques and practices to be used

for the Project and its related support facilities. The construction specifications shall
require.contractors to implement a safety program that includes an emergency plan.
The Certificate Holder shall prepare and submit & Construction Emergency Plan to
EFSEC for review at least sixty (60) days priot to the begitining of Sité Preparation.

. The Certificats Holder shall coordinate development and implementation: of the Plan

with applicable local and state emergency services prowders. The Certificate Holder
shall not begin Site Preparation or Construction prior to obtaining EFSEC approval of
the Construction Bmergency Plan The Constructlon Emergency Plan shall include
consideration of:

a) Medical emergencies;

b) . Construction emergencies;

c) Project Area evacuation; ,
d) . ¥lre protection and p1event10n,

¢) . Flooding
) Extrenae weather abnormahhes,
2) Eatthquake;

by  Volcanio eraption;

i) Facility blackout;

) Hazardous materials spills;

9] Blade or tower failure;

1)) Adreraft impaot;

m)  Terrorism, sabotage, or vandalism; |
1) . Borb threat. '

. Fire Proteotion Services, Priorto commencmg Site Prepalatlon the Certificate

Holder shall verify contmumg protection for Whistling: Rldge Energy and shall
execute a fire protection services agreement with fire services prowders for i
Project site to ensure that adequate fire protection services ate in place duting the
construction and operanon of the Project. Cost for fire protection services shall be
barne by Whistlmg Ridge Energy. -

.E;re Control Plan, The Ceztﬁicate Holder shall dewlop and implement a Fire Control

Plan in coordination with staté and local agencies to mintmize rigk of accidental fire ,
during constryction and to ensure effective tesponse o any fire that does ocour on the

" Project Site at any time. The Certificate Holder shall submit the Fire Conirol Plan to
‘EFSEC for teview and approval at least sixty (60) days prior to Site Preparation and

provide a copy to WDFW, DNR, Southwest Region and other local and state service
providers for comment. The Certificate Holder shall not begin Site Preparation’ pmor
to obtaining Councﬂ approval of the Fire Control Plan, -
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J. Construction Management Plan

« The Certificate Holder shall, with the assistance of Council staff, develop a detailed :
Constmonon Management Plan in consultation with WDFW and other affected State and local
agencies. The Plan shall address the primary Site Preparation and Construction phases for the
Project, and shall be generally based on the mitigatlon measures contained in this Agreement
and the Revised Application, At east sixty (60) days prior to the start of Site Preparahon, the -

-Certificate Holder shall submit the Construction Management Plan to the Couneil for review.
and approval. The Certificate Holder shall not begin Site Preparaﬂon prior to obtaining Council
approval of-the Construction Managemert Plan,

K. Construcﬁon Seh'edule

No later than thitty (30) days prior to the beginmng of Site Preparatlon, the Certificate Holder. -
shall submit to EESEC an overall construction schedule, Thereafter, the Certrﬁcate Holder shall
notify BFSEC of any significant changes in the constructon sohedule

L, C,onstrucﬁon Plans and Specifications

1. . Atleast sixty (60) days prior to the beginning of Construction, the Certificate Holder

' _shall submit to EFSEC or it§ designated representative for approval those ’
construction plans, specifications, drawings and design documents that demonstrate
the Project design will be in compliance with the conditions of this Agreement.” The
Cestificate Holder shall also provide copies to WDFW, DNR, Ecology and other
agencies as EFSEC may direct, for comment. The plans shall inelude overdll Project
site plans, foundation drawings, equipment and material specifications, and vendor
guarantess for equipment pezfoz:mance as apptopriate; The Certificate Holder shall

' . not begin Construction prior to obtaintng Council approval of the construcuon plaxs

cand speoiﬁcanons

2.+ The Certificate Holder shall consult with WDFW on ways to mintmize road

" constuction and other habitat impacts pior to preparing final construction plans, The
Certificate Holder shall also consult with emergency services suppliets prior to .
prepating final road cohstruction plans, to ensure that interior Project roads are sufficiént
1o provide reliable access by emergenoy yehicles, In its-final design for constmo‘uon, the
Certificate Holdex, shalt maximize the use of existing roads and pathways, and minimize
the construction of new roads as much ag reasonable dnd practical, and without -
distupting wetlands or other sensitive habitat: The final desugn shall be Subjcct o

" approval by EFSEC .

3, The Certificate Holder shall provide'a final project layout plan to demonstrate that
project structures comply with the setbaok conditions of Article 1.C.6,

4, Project buﬂdmgs, sh'uctures, and associated systems shall be desagned and
constructed consistent with requirements, including the seismic stahdards, of the
 Uniforra Building Code (UBC) or the International Building Code (IBC), but no less
stringent than those found in the UBC of 1997.
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5, The Certificate Holder shall design, install, operate and maintain the domestic on-site
septic.system in acoordance with Skamania County requiteménts. -

6. T.he Cemﬂcate Holder shall pur ohase water only from sources that have been
cettifioated or otherwise atthorized by the Department of Ecology. Atleast thirty
(30) days prior to the beginning of Site Preparation, the Certificate Holder shall
providé to ERSEC proof of contract for'the water supply source it ittends to use
during Site Preparation, Constmctxon and Operation, The Certificate Holder shall
notify BFSEC of any changes in the source of supply no later than fifteen (15) days
before the change. . .

7 Prior to the begmnmg of Site Preparation, the Certificate Holder shall present to
- EFSEC oopies of any s1gned and executed lease(s) with other land ownets.

8. For sach turbine 1ooated w1tbin 2, 500 feet of a non~part101pat1ng landowner 8 e}nstmg
' residende, micro-siting determinations shall give highest priotity to increasmg the
digtance of the turbine from that non-patticipating landownet’s residence, 50 asto
futther mitigate and minimize any visual impacts on that nop-patticipating
landowner, . At least 60 days prior to commencement of construction, the Applicant |
shall provide EFSEC with documentation demonstrating its efforts to site the
applicable tiurbine locations in this manner and identifying speoiﬁo teasons if
Apphcant considers thls n6t to be feasible.

M. Forest Practices Act Compliance

" Forest practices activities conducted on non-federal and non-tribal forestlands are governed
by the Washington Forest Practices Act and are subject to the Forest Practices Rules (WAC

- 222), Such activitles associated with this project on forestlands are required to be permitted
" by a Forest Practices Application. This applies to activities during the construction phase of
the project and to subsequent activities on land remaining in forestry for the dmanon of the
jols OJect

1. At least 60 days prior to initiating ground disturbance activities, the Certificate. Holder
. shall submit to BRSEC for review and apptoval a complete Forest Practices |
Application/Notification that addresses all forest practices, mcluding, but not limtted
to, tiraber harvest, road construction/reconstruction and reforestation aotivities, Prior -
to submittal to EFSEC, the Certificate Holder shall coordinate with Southwest Region
of the Depattment of Nataral Resoutces (DNR) to ensure the application is corpleted
in compliance w1th DNR reqmrements

2. Other actiyi’qes that may require additional perxﬁi’rs inclﬁde: a

a ) Gravel and rock removal from pits ‘or quatties may require a Suiface
Mining reclamation permit normally issued by the Geology Division of
DNR in Olympia .
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b,) Slash disposal may require a Burn Permit normally ssued by the DNR
Southeast Region office. .

ARTICLE v: PROJ]JCT CONSTRUCTION

" A. Envivonmerital MOmtormg During Construction

Dnvironmental Monitor (EM). EFSEC will ijrovide full-time on-site environmental
monitoring for.the construction phase of the Project, at the Certificate Holder’s cost.

" The EM shall be an independent, qualified engineering firm (or & person) selected by
. BFSEC, and shall repdrt directly to EFSEC :

. Enwxonmental Comp iance Program for Constrisction Activit;e The Certificate

Holder shall identify and develop efivirornmental momtormg and “stop~w01k” oriteria
in consultation with the BM and other EFSEC designees prior to beginning Site

Preparation, EFSEC will review and approve the final stop-work criteria to be

implemented for the Project. The Environmental Compliance Program will cover

. avoidance of sensitive areas during construction, waste handling and storage,

stormwater management, spill prevention and control, habitat restoration efforts
begun during the construction phase of the project and other mitigation measures
required by this Agreement: The Certificate Holder shall impiement thé program to
ensure that construction activities meet the conditiohs, limits and specifications set
out in the Site Certification Agreement, all Attachments thereto, and all other
apphcable state and federal environmental regulations

Fotest Practices Comphanc ’EFSEC Wﬂi provide Washington Forest Practices
compliance and enforcement on all approved Forest Practices Applications, at the
Certificate Holdet’s expense,” Compliance shall be conducted by a DNR Porest

Practices Forester seleoted by DNR.

Preconstmctlon Meetmg A p1econstruct1on meeting, shall Be held betWeen the
Environmental Motitor and the construction team to review and clarify construction
related plans, special concerns, and construction techniques prior to beginning work,

Copies of Plans and Pen:mts Ke;;t On Sfc A copy of the Site Certification
Agreement, Plans appmved by the Council or its'designess, and all applicable -

constructlon permits will be kept at the Project Site. The lead Project construction

per somnel and construction project, mAnagers will be required to read, follow, and be
resporsible for all requited compliance activities, The EM will be responsible for
monitoring that.all construction pesmit requirements ate adhered to, and that any
deflciencies are promptly reported and that corrective measutes are initiated.

Enyironmental Moriitor Week fy Reports, The EM will provide weekly repor,ts‘to

ETSEC regarding adherence to BMPs, the lnplementation of environmental
mitigation plans, and environmental problems reported or discovered as well as

+corrective actions taken by the Certificate Holder to resolve these problems, The EM |

will provide copies to the Cettificate Holder of reports submitted to EFSEC
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7, nviro:nmental Vio lations and Stop-Work Ordets, Upon identification of an |

environmental noncomplance issue, the EM will work with the. responsable
+ subcontractor or difect-tilre workers'to correct the violation; if nondcomphance isnot
. cotrected in a reasonable period of time the EM shall request that EFSEC issue a
stopwvork” order for that portion of the work not in compliance with Project
environmental requirements, EFSEC will promptly notify The EM: of any “stop
work” orders that have been issued. ,

8 Environmental Momtor Avmlabﬂﬁy No e*(cavanon, filling or re- giadmg ‘work shall
be performed at any time unless the BM is available for full, concurrent and”
independent environmental monitoring on-site. ' ,

B, Quarterly Construction Reports

The Certificate Holder ghall subnut quarterly constmctlon plogress reports 1o EFSEC 1o later
than thirty (30) days afier the erid of each calendar quarter, Such reports shall describe the
" status of construction and identify any. changes in the construcmon schedule.,

C, Cunstruchon Tuspection

EFSEC shall provide plan review and inspection of construction for all Project buildings,
structures, underground and overhead electrical lines, sanitary waste water discharge systems,
- and othet Project facilities to ensure compliance with this Agtesment, Construction shall be in

" accordance with the approved design and construstion plans, the IBC or UBC and ather relevant
regulations. EFSEC may contract with Skatnania County, another appropriate agency or an
independent firm to provide these services.

D, As~Built Drawings -

The Certificate Holder shall maintain a comple’ce set of as-built drawings on file for the 1ife of
the Project, and shall allow the Council or its designated representative access to the drawings
on request followmg reasonable notlce‘

T. Habltat, Vegetatmn, Rish and Wlldhfe

1. The Certificate Holder shall use construction techniques and Best Management Practlces '
, (BMPS) to minimize potential impacts to habitat and Wﬂdhfe,

2, The Certlﬁcate Holder shall ensure that the construction team includes a qualified staff
person, or persons with expeience in construction in sensitive comferous forest
environments similar to that found in the Project Area,

3, Construction teams shall stake work and clearing limits pnor 0 construction and ground
clearing, . .

" 4 The Certificate Holder éhall avoid the ihstallation of abovg.—gro'und collector lines where-
‘practical. To tho extent practical, collector lines shall be installed in or alongside . .
roadways, in areas currently distubed, in other aveas that will be pormanently disturbed
by Ptoject construction, ot by, directionally drilling under surface waters, When it is not

practlcal to avoid the mstallahon of above-ground collector Hnes, the Certificate Holder
20296
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shall consult with WDFW to determine the most practioal altemative with the least

. advetse environmental impacts. Any above-ground collector lines will be designed to

comply with the current Avian Power Line Interaction Committee Guidelines,

The Certificate Holdsr shall post ina1nta1n and enforce reasonable driving speed limits

~within the Project Area to minimize potential collisions with Wﬂdhl‘e durinig

construction.

All permanent meteorolo gical towers shall be fcee~s’tandmg monopoles without guy
wites, The Certificate Holder shall nge bitd markers on all temporary meteorologcal
towers with guy wires.

F. Construction Noise

The Certificate Holder and its confractors and subcontractors shall-use industry standard nofse
attenvation controls during construction to mitigate noise impacts and shall comply with
applicable state and local noise emission regulations, The Certificate Folder shall limit blasting
and loud construction activities to daytinde houts (7 am, to 10 pam.), and shall comply with the
applicable requirements of WAC 173-60-040 (2) (b) during the hours of 10:00 p m, and 7:00

a.m,

G. Cbﬁstrucﬁon‘Safeiy and Security

1.

Federal and State Safety Regulations, The Cettificate Holder shall comply with
applicable federal and state safety regulations (including regulations promulgated
under the Federal Occupational Safety and Health Act and the Washington Industrial
Safety and Health Act), as well as local and state industrial codes and standards (such
as the Uniform Fire Codg). The Certificate Holder, its general coniractor, and all .
subcontractors shall make every teasonable effort to maxm:dze safety for individuals
working at the Prog ect,

Construction Phase Health and Safet}: Plan The Cart1ﬂcate Holder shall develop and
itaplement a Construction Phase Health and Safety Plan prior 10 the beginning of Site
Prepatation, The Certificate Holder shall consult with local and state orgamzaﬁons
providing emergency rosponse services during the developrent of the plan to ensure
timely response in the event of ah emergency. The Certificate Holder shall submit -
the plan to EFSEC for review and’ approval 1o later than sxxty (60) days pnor to Sxte
Prepatation,

Constmctmn Phase Site Seomutv Plan The Cert:ﬁca‘re Holder shalt develop and

"implement a construction phase sité security plan to offectwely monitor the Project

Site. The Certificate Holder shall consult with'local and state organizations providing

. emergoncy response services duiitg the development of the plan to ensure timely

response in the event of an emergency, The Certificate Holder shall submit the plan
to EFSEC for review and ap;p1 oval no 1atex than s;xty (60) days prior to Site
Preparauon ‘
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. 4, Visitors Safety, Visitors shall be prov1ded W1th safety equipment where and when
appropnate

- T Fugitive Dust

The Certificate Holder shalt mplement appropriate mitigation measures to control fugitive dust
. from roads and construction activities. The Cetiificate Holder shall use water ot a water-based,
envirotmentally safe dust palliative such as lignin, for dust cortrol on unpaved roads duting

Pmeot coristruetion. The Cerﬁﬂcate Holder shall not use calclum chloride for dust suppression.

I Cnnfammated Soﬂs

Inthe event that contammated soils are encountered duting construcuon, the Certificate Holder .
shall notify EFSEC and Beology as soon ag possible. The Certificate Holder shall mansage,
handle, and dispose of contaminated soils in accordance with apphcable Jocal, State and federal -
requirements.

J. Light, Glare and Aesthetics

The Certificate Holder shall Implement mitigation measures to minimize Hght and glare
impagcts. Project buildings shall be.constructed of local materials and in local building styles.to
maximize their fit into the local landscape, and shall be landscaped with native vegetation
around buildings and equipment boxes to integrate the struotures into the surrounding landscape.
Project structutes shall be painted with neutral/low reflectivity finishes to the extent feasible,
The Certificate holder shall neither place nor allow advertising, logos, cellular antennas, or other
clutter on the furbines, nacelles, or bulldings of the Project: The Q&M facility buildings'shall be
painted with a low reflectivity colored finish, ‘The only lighting on the turbines will be the
aviation lighting required by FAA. Outdeor lighting at the Q&M facility and substation(s) will

. be minimized to safety and security requirements, motion sensors will be used to keep lighting
tarned off when not required, and hghimg will be equipped with hoods and directed downward,
¥ compliance with any of these requitements s not feasible, the Certificate Holder may seek a
walver ﬂom the Couneil. .

K Consfructlon Wastes and Clean«Up

The Certificate Holder shall dispose of sanitary and other wastes genexated during oonstmeﬂon
at facilities authonzed to accept such wastes.

The Certxﬁcate Holder shall properly dispose of all temporary structures not intended for future
use upon completion of construction. The Certificate Holder also shall dispdse of used timber,
brush, refuse ot flammable materjals resulting from the olearing of 1ands or from construction of
the Project In a manner and schedule approved by EFSEC.
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ARTICLE VI: SUBMITTALS REQUIRED PRIOR TO THE
BEGINNING OF COMMERCIAL OPERATION -

A Operahens S‘tormwater Pollution Prevention Plan

1. peratgons S’connwatei Pollutmn Prevention ljlan The Certificate Holde1 shall

prepare an operations stormwatar pollution prevention plan (Opetations SWPPP) in
consultation with WDFW and Ecolpgy and submit it to EFSEC for-approval at least
sixty (60) days prior to the begmning of Commercial Operation. The Operations
SWPPP shall include an opera’mons manual for permanent BMPs, The Operations
SWPPP shiall be prepared in accordance with the guidance provided in the Ecology
Stormwater Management Manual for Western Washington, September 2003 or as
revised. The Certificate Holder shall periodically réview the Operations SWPPP
against the guidance provided in the applicable Ecology Stormiwater Management’
Manual, and make modifications as necessary to the Operauons SWPPP to comply

- with cutrént reqmrements for BMPs.

2. Operations Smll Prevention Control and Countermeasure Plan. The Certificate
Holder shall prepére an Operations Spill Prevention, Control and Countermeasures
Plan, (Operauons SPCCP) in.consultation with WDFW and Ecology and submit it to
EFSEC for review and approval at least thirty (30) days prior to the beghnning of -
commercial operation. The Operations SPCCP shall be prepared pursuant to the
requirements of 40-CFR Part 112, Seotions 311 and 402 of the Clean Water Aot and
Section 402 (a)(1) of the Federal Water Pollution Control Act (FWPCA) and RCW
90.48.080. The Operations SPCCP shall include the Site, all Projest structures and
.faoﬂmes on the site, substations(s), feeder line corridors, and allaccess roads. The
Operations SPCCP shall be implemented within three (3) months of the beginning of
Comtmercial Operation, The Opérations SPCCP must be updated and submitted to the

‘ Councﬂ every two (2) years.

B. Emergency Plans

1. Opelahons Emergency Plan, No later than sixty (60) days prior to the beginning of
.. Commercial Operation, the Certificate Holder shall submit for the Cotnoil's approval

an Opeiauons Emergenoy Plan for the Project to provide for employes safety inthe”
event of émergencies, such as those listed below. The Certificate Holdey shall -
coordinate development of the plan with local and state agencies that provide
emergency response services in the Project Area, Perlogdically, the Certificate Holder
shall provide the Council with updated lists of emetgency personnel, communication
channels and procedures; The Bmergency Response Plan shall address in detail the’
procedures to be followed in the event of emergencies tisted in Article IV.L1,

A PFite Protection Services. The Certificate Holdér shall maintain fire protection
services agresment(s) pursuant to TV.1.2 of this Agreement for the entire Project, for
the life of the Project or until and to the extent that the Project site is annexed intoa
Fire Dlstmct or other mumclpal entrry that provides fire pro’cechon services.
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3. . Operations Fire Control Plai. The Certificate Holder shall develop an operatlons '
phase Fire Control Plan in consultation with WDFW and DNR, Southwest Region .
and in coordination with other state and local agencies to minimize tisk of accidental
fire duting operation and ensure effective response to any fire that does occur, No
later than sixty (609 days prior to the beginning of Commercial Operation the
Cert1.ﬁcate Holder shall submit the Plan to EFSEC for review and approval.

C. Post-Construction Avian Monitoring Plan

No later than oﬁe‘hundred‘twenty (120) days prior td beginning Commercial Operation, the
Certificate Holder shall submit to EFSEC for review and approval a Post-Construction Avian

. Monttoring Plan. The Post-Construction Avian Monitoring Plan shall be developed in

consultation with the WDFW: The Avian Monttoring Plan shall be based’ upon the 2009
WDFW Wind Power Guidelines, although the Certificate Holder and WDFW may agree to
depart from the Guidelines if circumstances wartant, - The putpose of the plan shall be to
quantify imipacts to.avian species dnd to agssss the ‘adequacy of mitigation measures
implemettted, including any mitigation necessary under the Migratory Bird Treaty Act, Results
shall be reported to EFSEC and the TAC, The monitoting plan shall include the following
componernts;

1. . The Certificate Holder shall implement an avian casualty/fatality reporting and
handling system by Project personnel (operations and maintenance staff) for the life
of the Project following a detailed written protocol developed for the Pro;; ect and

" similar to that used by othet wind plogects in the region.

2. The Certificate Holder shall pelfonn a mintmum of two br geding season’s raptor nest
survey of the Project, Area, including a 1 mile buffer, to locate and monitor active
raptor nests potentially affected by construction and operation of the Project.

3. The Cotmneil will commission or review for approval a thrée-year monttoring study by
a tthd—party consultant to evaluate impacts to avian species. This study will include,
‘at a minimum, standardized casualty searches, gear cher efﬁcacy frials and scavenger
removal trials, . ;

4, " The Post-Construction Avian Monitoring Plan for the Projeot vl follow a detailed
Wri’cten prétocol that will dooument the monitdring measures being conducted. .

5, EFSEC shall reconvene the TAC if unanticipated czrcumstauces arise duting -
© incidental momtormg

D Post-Constmction Bald Eagle Golden Eagle Plan

* In consultation with . WDFW and USFWS, the Cartlﬁcate Holder S]:ldll develop aplan’

deseribing actions taken to comply with the Bald and Golden Eagle Protection Act (16U S.C.
668-668c). This plan shall be submitted to EFSEC for. approval 1o later than 60 days prior to
commencing Com:me1 cial Operation.
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B Prt;~(')peration Bat Survey axid Bat Moﬂitoring Plan

Prior to beginning commer olal operation, the Certificate Holder in congultation with
WDFW, shall conduct a bat monitoring survey during the bat migration petiod. The § survey

. shall utitize cutrent technology and methodology to document bat use of the site, including
which if any species are at risk from site operation. Detectors shall be placed at an ,'
appropriate elevation to monitor migrating bats within the rotor sweep zone, The Certificate
Holder shall consult with WDFW in developing the protocol for the survey. The Cértificate -
Holder shall present the tesults of the survey to the TAC, If, based on the survey tesults, the
"TAC concludes that the Project presents a significant risk to bats that is substantially greater
than the tisk described in the Final EIS, the TAC may recommend to BFSEC that addmonal

mitigation measures be requited.

The’ Cert1ﬂcate Holder shall develop a p0st-constmct10n Bat Momtormg Plan in consultation |
with WDFW and the TAC and submit the plan to BFSEC for approval no later than sixty -

(60) days prior to commencing Commercial Operanon The plan shall inolude two years of
bat fatality monitoring.

~ARTICLE A21H PROJEC'I' OPERATION
" A, Water Discharge -

The Certificate Holder shall'ensur'e that all stormwater control measures and discharges are
consistent with the Operations SWPPP, required by Article XX.X.X and the Ecology
Stormwater Management Manual for Wesrern Washington, September 20050r as revised,

Domestic sewage generated atthe O&M facﬂlty shafl be dischar ged 1o ant on»srce septm system

B. Noise Emlssmns

The Certificate Holde1 shall operate ’the PIOJect n comphance with apphcable Washington State
Environmental Noise Levels, WAC 173-60.

c. Fugitive Dust Emissions

The Certificate Holder shall continue to implement dust abatertent measutes as necessary.

D. Habitat, Vegetation and W}‘ldh‘fe BMPs

Dm'ing Z.deject. opérﬁ’ii'obs,_the Certificate Holder shall implement approptiate opera,tional BMPs .
to mintmize impacts to plants and animals, especially impacts to special Usted species such as
Northern Spotted Owl, Western Gray Squirte], Northern Goshawk, Olive Sided Flycatcher,

Vaux’s Swift, Piliated Woodpecker, Keen’s Nyelos (Bat) Townsend B1g Eared Bat, Bald and
Galden Eagles

: In addition 1o those m1t1gat10n measures presented in the Rewsed Apphoatlon and FEIS, these: - -
mclude the followmg
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oL Implementatioﬁ of the Operations Fire Contro! Plan developed pursuant to Axticle
N VI.B 3, in coordination with local fire districts, to avoid accidental wildfires and
respond effectively to any fire that might ocour. -

2 hﬁpieﬁaentaﬁén o:f the Certificate I-Iolder’s agreemetit with fire services pro"/ide'rs to
provide fire protection services during the consiruction and operation of the Project.

3, ‘Operational BMPs to minimize storm water runoff and soil erosion,

4, The Certificate Holder shall avoid the use of rodenticides to control rodent burrowing
‘ - around wind tarbine towets as much as possible. In the event that the Certificate
Holdet believes the use of rodenticides Is necessary, the Certificate Holder shall
consult with WDFW and Ecology to develop a plan for appropriate applcation and
use, and subfmt the plan to BFSEC for approval pnor to implementation

S The Certificate Holder shall ooopelate with WDFW in fts efforts to manage deer and
“olk in the Project v1cm1ty ‘

R ForestPractices _

All forest practices activities on private forestlarids are governed by the Washington Forest
Practices Act and are subject to the Forest Practices Rules (WAC 222). Such activities
associated with this project on forestlands ate requlred to be permitted by a Forest Practices
-Apphca‘uon This applies to aouvmes on land remaining in forestry for the duration of the
project,

1. Atleast 60 days prior to nu’uatmg forest practices, the Cemﬁcate I—Ioldex shalk submit
_to EESEC for review and approval a complete Fotest Practices ‘
Application/Notifitation that addresses all proposed Forest Practices. Prior to
submittal to EFSEC, the certificate holder shall coordinate with Southwést Region of
the Department of Natural Resonroes (DNR) 16 ensvire the apphca’aon is completed«ah
compliance with DNR. tequirements, '

2. BFSEC will povide Forest Pracﬁces' comphah'ce and enforcement on afl approved.
. Porest Practices Applications, at the Certificate Holder’s cost. Comphance shall be
s conducted bya DNR Forest Practices forester selected by DNR.

. T Safety and Security

1. Personnel Safety. The safety of opexaimg personnel is govemed by regulanons
promulgated under the Federal Ocoupational Safety and Health Act and the :
Washington Industtial Safety and Heslth Act, The Certificate Holder shall comply
‘with applicable federal and state safety laws and regulations (inchuding regulations
under the Federal Occupational Safety and Health Act and the Washington Industriel
Safety and Health ‘Act) as well as local and industrial codes and standards (such as the
Uniform Fire Code). -
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2. - Operations Phase Health and Safety Plan. No later than sixty (60) days after the

- beginning of Commercial Operation, the Certificate Holder shall develop and, after
EFSEC approval, implement an Operations Phase Health and Safety Plan. The .
Certificate Holder shall consult with local and state organizations providing
emergency response services duting the developtuent of the plan to ensure timely
tesponse in the event of an emergency. .

3, Operations Phase S1te Security Plan The Certificate Holder shall develop and .

* implement an Operations Phase Site Secun‘cy Plan. The Certificate Holder shall -
submit the Plan to BRSEC for review and apptoval no later than sixty (60) days
before the beginning of Commercial Operation. The Plan shall include, but shall not

" be Himited to, the following elements: ‘contqol]ing access fo the site by any visitors,
contractors, vendors, or suppliers; security lighting of the operation and any visitor’s

. center and majniénance facility buildings; fencing of the subs’ta’mon(s), and securing
acogss to wind turbines, pad transformers, pad-mounted switch panels and other
outdoor facilities: A copy of the final Secuity Plan shall be provided to EFSEC and

. other agencles involved in emetgenoy response,

‘4, Visitors Safety, The Certificate Holder shall require visitors to observe the safety
plans and shall provide them with safety equipment where and when appropriate.

. G, Dangerous o Hazax dous Matemals

The Certificate Holder shall handle, ’uea’t store, and dispose of all dangerpus ot hazardous
‘materials in accordance with Washington state standards for hazardous and dangerous wastes,
WAC 463-40 and WAC 173-303. Following any abnormal seismic activity, volcanic eruption,
severe weather activity, flooding, vandalism or terrorist attacks the Certificate Holder shall
inspect areas where hazardous materials are stoted to verify that containment systems are
operating as ‘designed. . o

" Decommissiomng of Indlvidual Wmd Turbine G‘enerators

Durmg the Hifetime of the pmJeot the Certificate Holdel may ohoose, ot be othemse reqw:red
to, decotnmission individual- WTGs without the entire project being terminated putsuant to
Article VI of this agreement. .

In accordance with Article.III, Sectlon K, patagtaph 5, of this agtestuont, mdwidual WTGS
found to cause unanticipated significant adyerse impact(s) on the environment may have further
operating conditions iraposed by EFSEC, including petmanent shutdown, decommissioning,
and removal from the Project Area, In addition, EFSEC retains the authotity to order removal
of any individual WTG'that remains inoperable ot is not used for mare than six months,

The Certificate Holdex will dlsassemble and reraove from the Project Area the WTG being
decommiissioned within one year of the last date the WTG produced power for sale,
Decommissmmng of the WTG does not requite removal of thie WTG foundation.

The Certxﬁcate Holder shall nottfy EFSEC of its intent to decommlssmn the turbine, and shall
" provide a schedule for decommissioning actmmes '

]

29303 -

Pégg 380f42




L Shadow Flicker Mlhgahon ’VIeasures

T o mfagate for shadosy ﬂwker effects, the Cettificate Holdei shall shut down the operation of 8’
WTG, for the duration of such impact, tpon the written request of a landownex whose .
res1dence

©  was constmcted as of October 12, 2009, or was located on a propexty with vested nghfs :
to build as of October 12, 2009; and

¢ is located.wiﬂgin 2,500 feet of the‘offending turbines; and "
o. hasa line of sight viow of the hlfbine

Within five (5) business days of receipt of any such request, the Certificate Holdex shall notxfy
BFSEC of the request received to mitigate shadow fiicker effects, In addmon, within two (2)

weeks of original receipt of any such request, the Certificate Holder shall notify EFSEC of the
actions taken in response. BFSEC shall retain authority to review and override the Certificate

" Holdet’s denial(s) of any non-participating landownet’s tequest(s) in this regard.

ARTICLE VI PROJECT TERMINATION, DECOMMISSIONING ‘
: " AND SITE RESTORA’I‘ION

A. Detailed Site Restoration Plan ‘

~

", The Certificate Holder shall submit a Detailed Site Restotation Plan to EFSEC for approval

within ninety (90) days from the time the Council is notified of the termination of the Project.
The Detailed Site Restoration Plan will provide for restoration of fHe Site within the timeframe
specified in Article VIILC, taking into account the Initial Site Restoration Plan and the
anticipated future use of the Site, The Detailed Site Restotation Plan shall address the elements

"required to be addressed by WAC 463-42-665 (in effect at the date of submittal of the

" Application), and the requirements of the Couneil approved Initial Site Restoration Plan:
putsuant fo Article IV.D of this Agteentent, The Certificate Holdet shall not begin Ste
Restoration activities without priof appr oval from the Council, The Certificate Holder sh'ﬁl
‘consult with WDFW DNR, and Beology in pr aparatlon of the Detailed Site Resto1 ation Plan

B, Pro;ect Termination

L Termmatlon of this Site Certﬁicatmn Agreemen‘r except pmsuant 1o its own terms, is’
' an amendment of this Aga:eement

2. The Certlﬁcate Holder shail notify EFSEC of its Intent to terminate the Project.

3, The Cem:ﬁcate Holdex shall ferminate the ijeot if, at the written request. of the
Couneil, the Certificate Holder demonstrates that the energy gonerated by the Project
for the past twelve (12) month petiod is less than 10% of the Historical Exergy
Prodiiction (as deﬁned below) dnd the following exempt1ons do not apply: the twelve
(12) monith reduced energy output period deseribed above is the result of () a repa::c,
testoration ot fmprovement to an integral part of the Project that affects the
generation of electricity that is being diligently pursued by the Certificate. Holder, ot 50304
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(11) a force maj eure event, includmg, but not limited to, an ‘extended low wind period.

. Historical Bnergy Production means the sum ofall enlergy generated by the Project . -
divided by the number of months since the beginning of Commercial Operation
mulnphed by twelve, staﬂmg twelw, months after Comme;rmal Operation
commences.

4, . The gouncﬂ may initlate proceedmgs leading to SCA amendment pursuant to WAC
63 6-090 L

C Decommlsswning Timin;g sufd Scdpe

"1, . Timing. The Certificats Holder shall commence decomrmssmnmg of the Project
within twelve (12) months followmg the termination descmbed in Artiole VIII B

' above

The perfod to ‘perform the decommissioning may be extended if there is & delay
caused by conditions beyond the control of the Certificate Holder including, but not
limited to, inclement weather conditions, equipment failure, wildlife cons;ideratxons of
the. avaﬂabih’cy of cranes or eqmpment 1o suppott decommissioning,

\

2. Scope. Decommissioning the Project shall involve removal of the Turbines; temoval
of foundations to a depth of four (4) feet below grade; regrading the aveas around the
Project Facilities; removal of Project access roads and overhead cables (except for
any roads and/or power.cables that Pr oject Area landowners wish to retain); and final
reseeding of disturbed lands (all of which shall compmse “Décomuissioning™),
Decormissioning shall ocour in the order of removing the Turbines as the first
pmonty and performing the remaining elements 1mmed1ately thereafter.

3. Mogthly Reports, If requested by EFSEC the Certificate Holder will provide
S monthly statos repovts unﬂl this decommissioning work is completed.

D, Decommlssmnmg Fqndmg and Surety

1. Except as p1oV1ded in Art VIILD,3 below, the Certlﬁcate Holder or any Transferee,
as the case may be, shall provide financial assurance sufficient, based on detailed
engineering estimates, for decommissioning costs in the form of a performance bond,
guaranty or a letter of credit to ensure the availability of funds for suoh costs (the
“Decomm:issmnmg Security”) to EFSEC. The Certificate Holder shall fnclude a
detailed engineering estimate of the cost of decommlsszomng in its Im‘ual S:te
Restorahon Plan submitted ‘co EFSEC. .

The Imtial Site Restoration Plan shall provide that the decom:misswmng costs shall be
reevaluated antally during construction of the Project and once every five (5) years
thereafter from the date of Substantial Completion to ensure sufficient funds for
decormmigsioning, If deemed appropriate at that time, the amount of decommssmmng
funds may be adJusted by EFSEC accordmgly

. © 20305
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The duty to proyide such secunty shall cormence thirty (3 O) days prior to the
beginning. of Construction of the Project, and shall be renewed on an annual basis. On
ot before the date on which financial security must be established, the Certificate
Holdet shall provide EFSEC with one of the fo]lowmg seounty devices that is
'reasonably acceptable to EFSEC: :

Perfm mance Band 'I'hc;) Certificate Holder or any Transferee, as the case may
be, shall provide financial security for the performance of its *
decommissioning obligations through a Performance Bond issued bya surety
registerad with the Washington State Insurance Commissioner and which Is,
at the time of delivery of the bond, on the authorized insurance provider List
published by the Insurance Commissioner. The Performance Bond shall be in
an amount equal to the decommissioning costs. The Peiformance Bond shall

" be for a term of one (1) yea, shall be continuously renewed, extended, or .
replaced so that it remaltis in effect for the remaining term of this Agreement
or until the secured decommissioning obligations are satisfied, whichever
‘ocours sooner. In order to ensure continuous renewal of the Performance
Bond with no lapse, each Performance Bond shall be required to be extended . -
or replaced at least one month in advance of its explvation date, Failure to
secute such renewal or extension shall constiiute a default of the Applicant
under this Agreement and nnder the Bond provisions; or

Letter of Credit, The Certificate Holder or any Transferee, as the case may
be, shall provide financial seourity for the performance of its

" decommissioning obligations through a letter of credit issued by a bank whose
long-term debt Is rated “A” or better by a Rating Service. The letter of credit
shall be In an amount equal to the decommissioning costs. The letter of credit
shall be for a term of 1 yeat and shall be contmuously renewed, extended, or

, replaced so that it remaing in effect for the remaining term of this

Development Agreement ot until the secured decommissioning obligations ate
satisfied, whichéver ocours sooner. The State of Washington, by and through
EFSEC or its.successor or designees, shall be authorized nder the letter of
credit to make one or more sight drawings thereon upon certification to the
issuing bank of the Applicant’s or Transferee’s (as the case may be) failure to
peﬂ‘onn 1ts decomm;tssmmng obligations when due; or’

Guar anty. Applicant or any Transferee, as the case may be, shall provide
financial secutity for the performance of its decommissioning obligations by
delivering a payment guatanty gnaranteeing its decommissioning obligations
heretinder from an entity (i) having, at the time of delivery of such guaranty, a
 senior unsecured long term debt rating (“Credit Rating”) of (1) if such en’uty
" " has a Credit Rating from Standard and Poot’s but not from Moody’s, BBB- or
" better from Standayd and Poor’s or (2) if such entity has a Credit Rating from
. Moody’s but not from Standard and Poor’s, Baa3- or better from Moody’s or
(3) if such entity has a Credit Rating from both Standard and Poot’s and..
Moody’s, BBB- or better from Standard-and Poot’s and Baa3 or better from
Moody’s; or (i) having sudited finanoial statements, prepared by a
natjonalty-tecognized firm of independent auditors and indicating a financial
et worth of at least $75,000,000. . - . 39306
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3, If Project ownership is transferred after the effective date of this Agreement pursuant
to applicable EFSEC laws and regulations, EFSEC has the right to require, consider
. and approve other financial instruments and/or assurances that would provide for the
Certificate Holder’s perfotmance of its decomnnssmning obhganons pursuant to”
Article VIII C and VIILD of this Site Certiﬁcatlon Agreement. .

: ARTI CLE IK: SITE CERTIFICATION AGREEI\/IENT . SI(:}NATURES

Dated and effective this . day of S . L2000 .
" FOR THE STATE OF WASHINGTON
Christine Gregoire, Governot

'FOR WHISTLING RIDGE ENERGY LLC

J ason Spadaro, President.
, Whlsthng Ridge Erergy LLC
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. ATTACHMEN’I |
Whistling Ridge Energy Projedt .
‘Legal Desariptions & Ownershrp mterests

The land descrtptton below Is from the Whistling Ridge Application with notes reflecting the Councal‘s

ecislon o eliminate tower construction on the ridge areas proposed to contain the Tower Strlngs’ A’i :

~ A7 & C1~ (8, as pnescribed In the Recommendation Order and the Stte Certification Agréement.

1

2.

1

Introductron,

The pro'poeed_Whlstiing Ridge Energy Project \.you.ld be_ located o'n private land approximately
seven miles northwest of the City of White Salmonh i Skamanla County, Washington, The

project would be located on commercial forestiand owned by $.0.8. Co., LLC and Brou‘ghton

Lumber Company in an unlnmrporated area of Skamania County, outs:de of the Columhra Rrver
Gorge uattonal Scenic Area. : ‘

*

_ An alternative site Is proposed fora maintenanée and operations faéiirty, located outside of and

tothe’ wast of the project site afong West. Pft Road, This land Is owned by the Broughton
Lumber Company

'Whistltng Ridge Cnergy LG, a special purpose corporatton operatlng in the State of Washington, '

Is deve}oplng and would own the project.

'

The total project area encompasses approxtmately 1,152 acres in Sectfons 56,7,8, and 18 of

Townshlp 3 North Range 10 East, and in Saction 13 ofTownshtp 3 North, Range 9 Fast.

-
RE

The alternative opérations and maintenance yard along West Pit Road would encompass .

‘approximately 5 acres In Section 1 of Townshlp 3 North, Range 9 East.

lLegal Description of Property:

Real property sttuated in the County of Skamanla, State of Washmgton, hereby descrtbed as
follows; : :

Township 3 Norttt,a,ange 10 Easttt‘f the thlametfe Maridian: : :

Section 5: The West Half of the Southwest Quarter {No Tower construction tn Sectlon 5)
Sectlon 6: All sxcept for the West Half of the Southwast Quarter (No Tower

_ construction In the North Half of the Southeast Quarter and the Northeast Quartér.).
Sectlon 7: The South Half of the Southwest Quarter, the Northeast Quarter of the ‘
Southwest Quarter, the West Half of the Southeast Quarter, the East Half of the-
Northwest Quarter and the Northeast quarter exciudlng !ands within the Columbla vaer

‘ Gorge National Scenic Aré, o -
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Sectlon 8: The West Half of the Ndrthwest Quarter exciuding Iands"wnth;n the C.olumbia
River Gorge National Scenic.Area.

* Sectlon 18. The Northwest Quarter, and.the Northwest Quarter ofthe SouthWest
quarter excluding lands within the Columbia River Gorge Nationaf Scenic Area. (No
Tower Constriction in the South half of the Northwest Quarter & the Northwest
Quarter of the Southwest Quartér) '

Township.8 North; Range 9 East of the Wlllamﬂtte Merldian* ‘
Section 13; The East Half of the Southeast Qtiarter exchiding lands withm the- -Cofurribla
River Gorge Natlonal Scenic Area. (No Tower Construction In Section 13)
3. Legal Description of Alternative Mafntenancé & Opérétiou Faciliy: - ‘

Townshfp 3 North Ranga 9 East of the Wlllamette Meridlan.
Section 1: Portions of the Southeast Quarter of the Southeast Quarter and the
Sou%hwest Quarter, : :

" 29309




At
Tower Configuration %’éx)f'ew

Basedona project stte review and visits to all of the vfewmg areas referenced in the Application, as-wéli
as extemive Council discussions regardmg "the varlous tower simulations provided in the Application,.the
Councll concluded that hoth the A1 thiu’A7 Tower Siring and the C1 thru €8 Tower String would result In
unaccaptable impacts to a number bf viewscapes revlewgd In the process, Therefor, the Coundl, ‘

:based on its review including the ahalysls found in Tabla | below, recommended that proposed Tower

StHng A1 A7 and Tower String €1 —'C8 be eliminatad from the project as'a conditlon of jts approval,
The proposed SCA accordingly authorizes the Applicant to sfte turbines in the areas designated inthe -
Appllca’don for strings A-8 - A-13, B-1 - B-21,-D-1 ~ DR, E- 1 E-2 and F-1 —F-3. ) .

TABLE 1- Viewmg Slte Analysus

. VIEW SiTE OPTIONG - obfigNg T - . OPTioN? . SELECYED dPTIONY®
: (AllTurbines) Turblnes Raducad: Turbies Reduceds | . Turbines Reducads
Resulung Vlslblllty . AL? . PR I AL-7,C1-8
Rasulting Visthllity Resulting Visibility : Resulting Visibliity
1 B14-24, Ci~8, D13, £1-2 No Change, No A-String Visihie | Approximataly % Reductian Approxlmatety % Reductlon In Turbine
In Turbine Vistbliity - Vistbllity
2 B5-21, C1-8,01-3, E1-2 No Change, No A-String Visible |, Approximately 1/3 ' Approxlmately 1/3 Raductton In
. . ' ' Reduction [n Turbine -. Turblna Vlslbmb/ "
' ) L ' “Visibility
3 B1-16, C1-8, D1-3, £4-2, F1-3 | Na Change, No A-String Visible Approximately 4/3 Approxlmate!v 1/3 Reduction In
' Reduction In Turblne ' Tarhina Visfhiiity
: ' . : Vistbllivy :
4 Al-8 ) Approximately 2ero Turbine No Change Approximately Zaro Turbine Visibility
’ ) Visibility
5 A10-13, 81-16, F3-3 Mo Change No Change . No Chiange
7 A1.18, B1-13, F1.3 " Anproximately One Third No Change Approximately 1/3 Redutlon I
. o Reduction In Turhine Visihifity Na C-Strivig Visible . Turbine Visibility
8 Al-4; 18 Zaro A-String Turbine Visihllity, Zeto G-String Turbine Zero Turbine Visibility
Visihility :
10 A1-7,C3-8 o Zaro A-String Turbine Visiblltty Zero C-String Turbing Zara Turblne Visiblitty
. ' ' . Visiblfity - :
11 B9-21, C1-8, D1-3, £1-2: | Mo Change, Na A-String Visible Approximately 1/8 Approximately 1/3 Redactlon In
C : ' Reduction In Turbine . Turblne Visthility
, ) " Visibility L ' .
12 813.23, C1-8, D13, £5-2 No Changa, No A-String Visible | Approximately % Reductlon | Approximataly % Redugtion i Turbine
: In Turbine Visibifity ' Visibiliy
13 Al-5, B13-24, . Ap7proxtmatelv One Half - No Change Approx!mataty % Reduction !n Turbme
. - Reduction In Turbine Visibility + No C-Strlng Visible . Vislhility
14 A3-13, B1-0 : © Approximately One Half No Changge Appraximataly ¥ Reduction In Tutbine
. - { .Haductlon I Turblne Visibllity No C-String Visibla Visibliity .
15 A3-10 Approximately % Raductlon I ' - NoChange - | Approximately % Reduction In Turblne
’ Turhine Vigihility No C-§tring Visible K lsthillty
i6 .| AL-8 | Approximately Zere Turhine Ne Change Approximataly Zero Turhine Visibility
: ' Visthtiity Ng C-String Visible R ’
17 | A3-6 . ' Zero Turbine Visthility No Change- . ZeroTurbine Visiblitty
. : . Nu C-String Visible ’ e
18 AS-7 . Zato Turbing Vislhility " NoChange | . Zera Turbine Vistbility
. ‘ No-C-String Vislble '
19 - B16-24, C1-8, D1-3 ‘ MoChange - Approximaie!v% Reductlon Approxfmately’/ Reduction in Turbine
. No A-String Vislble . I Tusblne Vistbitity Vislbility
20 " Al-13, P43 : . Approximately % Reduction In No Change Anpmximately % Reduction In Turbine |,
L ) . - 4 Turbine Visibiitty 1. Nac-string Visible L0 Visibliiy
21, AL-4 . Zaro Tuthhia Visibility " NoChange Zaro Turbine Visihillty
, - : o o , No C-tring Visible - '
- 22 Al-8 ve Zaro Turbine Visibility - .-, . NoChange -, e Zero Yorhine Visibllity
C L ' N o - | . Noc-String Vislble ] L
B S ) Zoro Turhine Vistbility NocChange . . Zuro Tuckine Visibility
: 5 ) No C-Strlng Visible ' ’
Full 30 Tyrhines, 43 Turhines - 42 Turhines . i 88 Turbines'

. {100%) (86% Hemalning) ~ "] . {84% Remalrilng) (70% Remafitigl9310 .




Tafoya, Keely (ATG)

From: - OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV> ,
Sent: Friday, April 12, 2013 4:44 PM t
To: Tafoya, Keely (ATG)

Cc: timcmahan@stoel.com; ELMARTIN@stoel.com; wbcollins@comcast.net; Essko, Ann

(ATG); susan@susandrummond.com; kick@co.skamania.wa.us; rick@aramburu-
eustis.com; nathan@gorgefriends.org; gkahn@rke-law.com

Subject: RE: Friends of the Columbia Gorge, et al v. State Energy Facility Site Evaluation Counql
et al. - 88089-1 Filing

Rec’d 4-12-13

Please note that any pleading filed as an attachment to e-mail will be treated as the

original. Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court
the original of the document.

From: Tafoya, Keely (ATG) [mailto:Keely T@ATG.WA.GOV]

Sent: Friday, April 12, 2013 4:43 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: timcmahan@stoel.com; ELMARTIN@stoel.com; whcollins@comcast.net; Essko, Ann (ATG);
susan@susandrummond.com; kick@co.skamania.wa.us; rick@aramburu-eustis.com; athan@gorgefrlends org;

gkahn@rke-law.com

Subject: Friends of the Columbia Gorge, et al v. State Energy Facility Site Evaluation Council et al. - 88089-1 Filing

Good afternoon,

Please find attached the Respondent State Energy Facility Site Evaluation Council and Governor of the State of
Washington’s Brief of Respondents in the Friends of the Columbia Gorge, et al v. State EFSEC matter, Supreme
Court # 88089-1, on behalf of Assistant Attorney General Ann Essko, WSBA #15472, 360-586-3633,
AnnE@atg.wa.gov.

Per my phone conversation with Amy at the Supreme Court, the appendices attached to this brief will be
placed in the US mail today as they exceed the 25-page limit. Thank you.

Keely Tafoya

Legal Assistant

Attorney General's Office

Government Operations Division, MS 40108
7141 Cleanwater Lane

Olympia, WA 98501

360-664-2759 (direct)



