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I. INTRODUCTION 

Friends of the Columbia Gorge and Save Our Scenic Area 

(collectively, the "Opponents") challenge Governor Christine Gregoire's 

approval of the Whistling Ridge Energy Project ("the Project"). The 

Governor based her approval on a unanimous recommendation from the 

Energy Facility Site Evaluation Council ("EFSEC") based on a substantial 

record developed through almost three years of proceedings. 

According to EFSEC's unchallenged Final Environmental Impact 

Statement, the Project site has been actively managed for commercial 

timber production for a century. On and near the site are clear-cuts, 

logging roads, four high voltage transmission lines, a natural gas pipeline, 

a compressor station, cellular towers, communications facilities, and 

resource mining rock pits. The Department of Fish and Wildlife analyzed 

the Project and concluded that it conforms to statewide guidance on 

minimizing and mitigating wildlife habitat impacts. 

The Opponents' challenge misrepresents the record and the 

applicable law. Because they have failed to sustain their burden of proof, 

the Governor and EFSEC respectfully request that this Court affirm the 

Governor's decision. 



II. COUNTER-STATEMENT OF THE ISSUES 

1. Whether this Court should affirm the Governor's decision as 
properly protective of wildlife, when that decision was based on a 
substantial record, including the Department of Fish and Wildlife's 
determination that the Project complies with statewide guidance on the 
avoidance, minimization, and mitigation of wind energy facility wildlife 
impacts. 

2. Whether this Court should affirm the Governor's decision as 
properly compliant with the Legislature's policy statements concerning the 
employment of "available and reasonable methods" to minimize 
environmental impacts, when the record does not contain evidence that the 
additional methods proposed by the Opponents are either available or 
reasonable. 

3. Whether this Court should affirm the Governor's decision as 
properly compliant with requirements regarding the Project's consistency 
with Skamania County's comprehensive land use plan and zoning 
ordinances, when the County zoning code authorizes the Project outright? 

4. Whether this Court should affirm the Governor's decision with 
regard to the site certification agreement when that agreement: 

a. Properly restricts turbine construction to pre-approved 
construction corridors, within which micro-siting of individual 
turbines will occur, 

b. Properly ensures that EFSEC's analysis of Whistling 
Ridge's forest practices will be timed to occur within a reasonable 
proximity to the time those activities will occur, and 

c. Properly contains consistent requirements regarding 
Whistling Ridge's forest practices. 

5. Whether this Court should deny the Opponents' request for 
attorneys' fees and costs when EFSEC's actions were substantially 
justified. 
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III. COUNTER-STATEMENT OF THE CASE 

A. The Whistling Ridge Energy Project 

Whistling Ridge Energy LLC ("Whistling Ridge") applied to build 

and operate up to fifty wind turbines in six pre-approved corridors on the 

Project site. AR 4325-6. EFSEC ultimately recommended-and the 

Governor ultimately approved-a smaller, thirty-five-turbine project 

constructed in five pre-approved corridors. AR 29323, 29329, 36688, 

29274. 1 

The Project sits on 1,152 acres, of which fewer than fifty-seven 

acres will be required for the Project's permanent footprint. AR 28193. 

The site has been logged for the last hundred years and is permanently 

committed to commercial forestry. AR 28251-2, 20227, 15820. The area 

within the pre-approved turbine construction corridors will continue to be 

logged in the future. AR 4333-4, 28203-5. The site contains few large 

conifers, no late-successional stands, and no old forest habitats. 

AR 28252-3,20226-7, 14825. 

The site is crisscrossed with four major Bonneville Power 

Administration high voltage transmission lines in two clear-cut corridors 

1 The Project consists of wind turbine generators located in pre-approved 
corridors; meteorological towers; access roadways; electrical connection/interconnection 
and communication systems; and an operations and maintenance facility. AR 29274-5 
(site certification agreement), 4326 (map of project elements), 4327-30 (descriptions of 
project elements). The Governor denied Whistling Ridge's request to construct turbine 
strings A-1 through A-7 and C-1 through C-8. AR 29323,29329, 36688,29274. 
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and contains a network of logging roads ranging in width from 

approximately eight to twenty feet. AR 28252. A natural gas pipeline is 

located on the north end of the site, a compressor station is located to the 

west, cellular towers and communications facilities are located nearby, 

and resource mining has left rock pits in the area. AR 28252. 

The Department of Fish and Wildlife determined that the Project is 

consistent with the Department's 2009 Wind Power Guidelines, which 

provide statewide guidance to avoid, minimize and mitigate the wildlife 

habitat impacts of wind energy projects. AR 20227 (App. Ai, 17997. 

According to the Department, the Project site is not a natural or native 

forest and has reduced suitability for wildlife habitat. AR 20222 (App. B), 

20226-7 (App. A). The Department concluded that Whistling Ridge's 

wildlife surveys used standard nationwide protocols and best available 

science, and its habitat and wildlife mitigation measures fully mitigate for 

habitat losses for all species. AR 20222 (App. B), 20227 (App. A). The 

U.S. Fish and Wildlife Service determined that no Northern Spotted Owl 

habitat occurs on or near the site and the Project is unlikely to adversely 

affect the owl. AR 11519, 11522, 11508-9. The Department ofFish and 

Wildlife concurred. AR 20227 (App. A). 

2 The Department's December 20, 2010 letter is attached at Appendix A, the 
Department's September 17, 2010 letter is attached at Appendix B, the Department's 
September 22, 2009 letter is attached at Appendix C, and the Department's September 
17, 201 0 letter is attached at Appendix D. 
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The Project site is in the Columbia Gorge within seven miles of 

two incorporated cities and within three miles of approximately 400 

residences and buildings. AR 28357-9. In the Gorge are large 

hydroelectric dams; high voltage transmission lines; heavily traveled 

highways; two rail lines; bridges spanning the Columbia River; 

commercial barge traffic; recreational users; industrial, commercial and 

residential development with thousands of residents; commercial timber 

harvesting; electric and natural gas transmission lines; the Camas Paper 

Mill and, in the distance, wind turbines. AR 29346-7, 16109, 16113, 

16117,18822. 

B. The Energy Facility Site Locations Act 

The Energy Facility Site Locations Act gives the Governor 

ultimate authority over approval of energy facilities. RCW 80.50.100(3). 

If the facility is approved, the Governor enters a site certification 

agreement as a contract between the applicant and the State regarding the 

location and operation of the facility. !d., RCW 80.50.020(6). The Act 

preempts all contradictory laws and rules. RCW 80.50.110, .120. 

The Act integrates the State's technical expertise into EFSEC as a 

single entity empowered to evaluate project applications, conduct 

hearings, and make site certification recommendations to the Governor. 

5 



RCW 80.50.030, .040, .071, .090, .100.3 EFSEC prescribes environmental 

monitoring conditions, acts as the lead agency for compliance with the 

State Environmental Policy Act, carries out ongoing regulation of 

approved facilities, and, when projects require them, issues water quality 

and clean air permits. RCW 80.50.040, .071, .090, .100, WAC 197-11-

938(1). 

EFSEC's process starts upon receipt of a sufficient application. 

RCW 80.50.060(6), .070(1), WAC 463-60-010. During its analysis, 

EFSEC obtains information from a variety of sources including an 

administrative adjudication, public hearings, and information gathered 

pursuant to the State Environmental Policy Act. RCW 43.21C. 

RCW 80.50.090, WAC 197-11-938(1). 

EFSEC's analysis is guided by RCW 80.50.010, which articulates 

Washington's policy to recognize the pressing need for increased energy 

facilities; ensure that the location and operation of such facilities produces 

minimal adverse environmental effects; and balance the increasing 

demands for energy facilities with the broad interests of the public. Such 

balancing is to include 1) adequate operational safeguards, 

3 When EFSEC is considering a proposed project it has six fixed members with 
expertise in energy facility siting and a varying number of additional members. 
RCW 80.50.030. For this project, EFSEC consisted of the chair appointed by the 
Governor and representatives of the state Departments of Fish and Wildlife, Natural 
Resources, Ecology, and Commerce, along with the Utilities and Transportation 
Commission and Skamania County. AR 29372,29330. 
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2) environmental protection; 3) providing abundant energy at a reasonable 

cost; and 4) avoiding costly duplication and wasted time. 

RCW 80.50.010(1), (2), (3), (5). 

C. Review of the Whistling Ridge Project 

Whistling Ridge filed its application m March 2009 and an 

amended application in October 2009. AR 20, 4260. For almost three 

years, EFSEC held public information and public comment hearings, a 

land use consistency hearing, and an adjudicative hearing, and viewed the 

site and its vicinity. AR 29313~5, 29317. Pursuant to the State 

Environmental Policy Act, EFSEC held hearings and received comments, 

and in August 2010 issued a Final Environmental Impact Statement 

("FEIS"). AR 29314,28127,23690,24212,24926,25604. 

Following the adjudication, EFSEC preliminarily concluded to 

deny Whistling Ridge's application to build turbines in corridors A~1 

through A~7 and C~1 through C~8, but otherwise approved the Project 

subject to the conditions in the order. AR 29331, 29372 ("Adjudication 

Order") (attached as Appendix E). Based on the Adjudication Order, the 

FEIS and the record, in October, 2011 EFSEC unanimously recommended 

gubernatorial approval of a thirty~five turbine Project without corridors 

A-1 through A~7 and C~1 through C~8 and subject to conditions in 

EFSEC's orders and the draft site certification agreement. AR 29311, 
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29329 ("Recommendation") (attached as Appendix F). In December, 

2011, EFSEC denied petitions for reconsideration ("Reconsideration 

Decision") (attached at Appendix G).4 AR 36156. 

EFSEC transmitted its recommendation package to the Governor. 

AR 29258-9. The recommendation package included EFSEC's 

Adjudication Order, Recommendation, Reconsideration Decision, the 

FEIS, and draft site certification agreement. AR 29258-9. The site 

certification agreement incorporates EFSEC's Adjudication Order and 

Recommendation. AR 29271 (The site certification agreement is attached 

at App. H). 

On March 5, 2012, Governor Gregoire approved the Project and 

signed the recommended site certification agreement. AR 36687-8, 

36689, 36730. 

D. Proceedings in Superior Court 

The Governor's decision is subject to judicial review under 

RCW 80.50.140(1) and RCW 34.05, the Administrative Procedure Act 

("APA"). On April 4, 2012, the Opponents filed a petition for judicial 

4 Although error is not assigned to the Reconsideration Decision, the Opponents 
state that the order erred by discussing preemption without holding a preemption 
adjudication. Pet. Br. at 3 n.6. If considered, the argument should be rejected because a 
preemption adjudication is required only when EFSEC determines that a project site is 
inconsistent with local land use provisions. WAC 463-28-060(1). Because EFSEC 
determined that the site is consistent with local land use provisions, this requirement was 
not triggered. AR 36164. The Reconsideration Decision's reference to preemption was 
part of a hypothetical discussion of "the full range of possible outcomes" that included 
the result if the site were found to be inconsistent. AR 36164, 36162. 
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review and in October, 2012, the superior court certified the petition to 

this Court. CP 4, CP 861. 

The Opponents ask this Court to set aside the Governor's and 

EFSEC's decisions to approve the Project, reverse EFSEC's orders, and 

remand for further review. Pet. Br. at 3. However, in the superior court, 

they conceded they do not seek a "reversal of EFSEC's ultimate 

conclusion that the project is allowed and authorized under EFSEC 

statutes" and are "not asking for a declaration that this [P]roject is 

blatantly illegal as a whole project." RP (10/26/12) at 60-61. 

IV. ARGUMENT 

In this Section IV, the Governor and EFSEC present their 

arguments in the following order: In Section A, they describe the 

applicable scope and standards of review. In Sections B through F, they 

address the Opponents' arguments in the same sequence followed by the 

Opponents in their Opening Brief. 

A. Scope and Standards of Review 

The final reviewable decision on an application for site 

certification is made by the Governor exercising discretion to approve or 

deny the application. RCW 80.50.140(1), .100(3). The Governor's 

decision here was based on EFSEC's recommendation package, including 

the Recommendation, the FEIS, and the Adjudication Order. AR 36687-8, 
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28258-9. This Court considers the Governor's decision as an adjudicative 

proceeding under the AP A. Residents Opposed to Kittitas Turbines v. 

State Energy Facility Site Evaluation Coun. ("ROKT"), 165 Wn.2d 275, 

304, 197 P.3d 1153 (2008); see RCW 80.50.140(1). 

The APA establishes the scope of judicial review for adjudicative 

proceedings in RCW 34.05.570(3). The Opponents challenge the 

Governor's decision here under the following statutory provisions of 

RCW 34.05.570(3): 

(c) The agency has engaged in unlawful procedure or 
decision-making process, or has failed to follow a 
prescribed procedure; (d) The agency has erroneously 
interpreted or applied the law; (e) The order is not 
supported by evidence that is substantial when viewed in 
light of the whole record before the court, ... ; (f) The 
agency has not decided all issues requiring resolution by 
the agency; ... (h) The order is inconsistent with a rule of 
the agency, unless the agency explains the inconsistency 
... ; or (i) The order is arbitrary or capricious. 

RCW 34.05.570(3)(c), (d), (e), (f), (h), (i). These standards are well 

established in case law. 5 

5 Courts review de novo whether an agency has followed a prescribed 
procedure. Kittitas Cnty. v. E. Wash. Growth Mgmt. Hearings Bd., 172 Wn.2d 144, 155, 
256 P.3d 1193 (2011). Courts review alleged errors of law de novo. Postema v. 
Pollution Control Hearings Bd., 142 Wn.2d 68, 77, 11 P.3d 726 (2000), giving 
substantial weight to the decision maker's interpretation of ambiguous statutes 
administered by that decision maker. Pub. Uti!. Dist. No. I of Pend Oreille Cnty. v. 
Dep 't of Ecology, 146 Wn.2d 778, 790, 51 P.3d 744 (2002). Courts are especially 
deferential when the decision maker has subject matter expertise. Port of Seattle v. 
Pollution Control Hearings Bd., 151 Wn.2d 568, 591-95, 90 P.3d 659 (2004). Courts 
review findings of fact for evidence that is substantial when viewed in light of the 
whole record before the court. RCW 34.05.570(3)(e). Substantial evidence is "a 
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To prevail, the Opponents must prove two things: 1) under one of 

these statutory grounds, the Governor's action was invalid at the time it 

was taken, and 2) they have been substantially prejudiced by that action. 

RCW 34.05.570(l)(a), (d). 

B. The Governor and EFSEC Properly Protected Wildlife 

1. The Opponents incorrectly describe the law pertaining 
to wildlife impacts, and their description of the evidence 
is incomplete 

In their introduction to the issue of wildlife impacts, the Opponents 

contend that the Governor and EFSEC failed to comply with what they 

sufficient quantity of evidence to persuade a fair-minded person of the truth or 
correctness of the order." ROKT, 165 Wn.2d at 317. The substantial evidence standard 
is highly deferential to the administrative fact finder, ARCO Prods. Co. v. Wash. Utils. & 
Transp. Comm 'n, 125 Wn.2d 805, 812, 888 P.2d 728 (1995), and evidence is reviewed in 
the light most favorable to the party who prevailed before the highest administrative fact­
finder, City of Univ. Place v. McGuire, 144 Wn.2d 640, 652, 30 P.3d 453 (2001). The 
court will accept the fact-finder's determinations of witness credibility and the weight to 
be given to reasonable but competing inferences. Id. In reviewing mixed questions of 
law and fact the court applies the substantial evidence test to findings of fact and reviews 
questions of law de novo. Tapper v. State Empl. Sec. Dep 't, 122 Wn.2d 397, 403, 
858 P.2d 494 (1993). Failure to decide all issues requiring resolution occurs when 
findings are not made on matters which establish the existence or nonexistence of 
determinative factual matters. Weyerhaeuser v. Pierce Cnty., 124 Wn.2d 26, 36, 
873 P.2d 498 (1994). If an order is inconsistent with an agency rule, a court may grant 
relief if the agency has failed to explain the inconsistency by stating facts and reasons to 
demonstrate a rational basis for the inconsistency. Port of Seattle, 151 Wn.2d at 634. 
Arbitrary and capricious action is willful and unreasoning action, without 
consideration and in disregard of facts and circumstances. Pierce Cnty. Sheriff v. Civil 
Serv. Comm 'n of Pierce Cnty., 98 Wn.2d 690, 695, 658 P.2d 648 (1983) (decided under 
former AP A which contained the same standard). The test is very narrow and those who 
allege arbitrary and capricious action "must carry a heavy burden." Id. at 695. "Where 
there is room for two opinions, action is not arbitrary and capricious ... even though one 
may believe the conclusion was erroneous." Heinmiller v. Dep 't of Health, 
127 Wn.2d 595, 609, 903 P.2d 433 (1995) (citations omitted). Under this test, a court 
"will not set aside a discretionary decision of an agency absent a clear showing of abuse" 
ARCO Prods. Co., 125 Wn.2d at 812, and to be overturned, a discretionary decision must 
be manifestly unreasonable, Hadley v. Dep 't of Labor & Indus, 116 Wn.2d 897, 906, 
810 P.2d 500 (1991). 
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characterize as mandatory wildlife protection requirements in EFSEC's 

application rules. Pet. Br. at 16. 

They assert that EFSEC' s regulations require a "two-tiered 

process" comprised solely of an application that strictly conforms with 

WAC 463-60 and an adjudication. Id. In reality, EFSEC's process is far 

more comprehensive. In addition to the application and adjudication, 

EFSEC is statutorily required to obtain information from a variety of other 

sources. RCW 80.50.090(1) (informational public hearing), 

RCW 80.50.090(2) (land use consistency hearing), RCW 80.50.040(9), 

(12) (water and air permitting processes), RCW 43.21C and WAC 197-11-

938(1) (State Environmental Policy Act).6 

EFSEC's rules concerning the contents of applications must be 

read in the context of these statutes. WAC 463-60-010 defines the 

application rules in WAC 463-60 as setting forth "guidelines for 

preparation of applications." (Emphasis added). See also WAC 463-60-

012, -065, -105, -115. EFSEC has the discretion to determine during its 

deliberations whether an application contains sufficient information for 

EFSEC's purposes. RCW 80.50.060(6) (applications need only contain 

"such information and technical studies as [EFSEC] may require"), 

WAC 463-60-010 ("[t]his information shall be in such detail as 

6 EFSEC has also been granted the discretion to acquire information through its 
own studies and by holding additional public hearings. RCW 80.50.040(6), .090(4). 
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determined by [EFSEC] to enable [EFSEC] to go forward with its 

application review"), WAC 463-14-080 (during its deliberations EFSEC 

will, whenever applicable, "[ e ]valuate an application to determine 

compliance with chapter 80.50 RCW and chapter 463-60 WAC"). 

In their introduction to the issue ofwildlife impacts, the Opponents 

also omit important information about the record. In its application, 

Whistling Ridge provided extensive information about wildlife and 

habitat. AR 4271-73, 4307-09,4442-75, 608-939. After working with the 

Department of Fish and Wildlife, Whistling Ridge proffered to the 

Department a habitat and wildlife mitigation proposal consisting of 

baseline monitoring, minimization of wildlife impacts, operational 

monitoring, and preservation of 100 acres of Oregon White Oak woodland 

and coniferous forest habitat. AR 4280, 16189-95, 15791-818. The 

Department emphasized that, in comparison to the habitat mitigation 

parcel, the Project site is not a natural or native forest, contains no old 

growth timber or spotted owls, and has a reduced suitability as wildlife 

habitat. AR 20222 (App. B), 20226-7 (App. A). 

The Department concluded that the Project is consistent with 

statewide habitat protection guidance in the Department's 2009 Wind 

Power Guidelines. AR 20227 (App. A), 17957. The Department also 

reached four additional conclusions. First, the Department concluded that 
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Whistling Ridge's pre-project assessment and avian use surveys were 

consistent with the Guidelines and used "standard protocols utilized 

throughout the U.S." AR 20222 (App. B), 15820 (App. D). 

Second, the Department concluded that Whistling Ridge's data 

"represent the best available science for predicting avian impacts." 

AR 20222 (App. B), 20224 (App. C), 15820 (App. D). 

Third, the Department evaluated predicted wildlife impacts and 

concluded that it is "likely that the relationship between avian use and 

mortality would be similar to that evaluated in other projects" and that the 

Project would provide an opportunity to "better understand the 

relationship between wind energy development in western coniferous 

forests and wildlife response." AR 20222 (App. B), 15820 (App. D). 

Fourth, the Department concluded that Whistling Ridge's proposed 

mitigation measures "fully mitigate for habitat losses for all species." 

AR 20227 (App. A). The Department stated that Whistling Ridge's 

proposed 1 00-acre mitigation parcel is consistent with the Guidelines; was 

developed to mitigate impacts at a 2:1 replacement ratio; contains high 

priority habitat qualities and wildlife species; and, unlike the Project site, 

is not subject to the impacts of ongoing commercial logging or wind 

energy operations. AR 15825, 20227 (App. A), 20223 (App. B), 15820-1 

(App. D). 
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The United States Fish and Wildlife Service analyzed the potential 

impact of the Project on the Northern Spotted Owl and concluded that 

adverse impacts are unlikely because "[n]o designated spotted owl critical 

habitat occurs on or near the Project; therefore, no critical habitat will be 

affected." AR 11519, 11522.7 

EFSEC's FEIS also analyzed the Project's potential habitat and 

wildlife impacts. Significantly, the Opponents do not challenge the 

adequacy of the FEIS or the conclusions it reached. Pet. Br. at 3-8. The 

undisputed FEIS supports the conclusions reached by the Department of 

Fish and Wildlife and the United States Fish and Wildlife Service. Habitat 

on the site is "greatly compromised," and will continue to be compromised 

in the future. AR 33121,28252-3, 33171. There are no sensitive habitat 

features in or near the Project site and the site is not located within any 

known wildlife corridor, flyway, wildlife foraging area, or migratory 

route. AR 28255. 

The FEIS also concluded that Whistling Ridge's avian surveys 

used the best available standard methods. AR 33141-2. While seven 

federal and state species of concern were identified in the vicinity of the 

Project site, and two more may be present, the Project's habitat impacts 

7 The Department ofFish and Wildlife agreed. AR 20227 (App. A). While the 
Opponents comment that the Project site is within the White Salmon North Spotted Owl 
Emphasis Area, they fail to explain how this matters in light of the site-specific analysis 
and conclusions of the Fish and Wildlife Service and the Department. Pet. Br. at 9. 
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will not differ substantially from the commercial logging already 

occurring on the site. AR 28263, 28302, 33173. The Project is unlikely to 

kill threatened or endangered species, and is unlikely to produce 

population impacts to birds from turbine collisions. AR 28302, 33113 

("the National Academy of Sciences ... committee sees no evidence that 

fatalities caused by wind turbines result in measureable demographic 

changes to bird populations in the United States, with the possible 

exception of raptor fatalities in the Altamont Pass area8 [of California]"). 

During the adjudication, EFSEC received additional evidence 

supporting the conclusions of the Department of Fish and Wildlife, the 

United States Fish and Wildlife Service, and the FEIS. 9 EFSEC received 

evidence that the Project site is currently in a degraded condition that is 

particularly suitable for wind energy development. AR 11483, 18184, 

15981. Whistling Ridge's wildlife biologist, Greg Johnson, testified that 

Whistling Ridge's pre-project surveys used standard protocols and best 

available science. AR 11483, 15957, 15959, 15963, 15985, 15987, 15992 

("[t]he methods currently in use at Pacific Northwest wind projects apply 

methodologies that enjoy broad acceptance among the wind industry's 

8 Altamont Pass "is unique for its very high mortality of birds, especially Golden 
Eagles." AR33191. 

9 The transcript of the adjudication is in the record at AR 16826-44, 16660-825, 
17313-523, 17714-949, 18070-383, 18426-586, 18670-784, 18839-19056, 20265-364. 
The final witness and exhibit list is in the record at AR 2193 5-43. 
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diverse stakeholders with the exception of [Opponents' witness]"), 18075, 

18077-8, 18091-2, 18132. EFSEC heard evidence that the predicted 

impacts of the Project would be similar to other projects even though the 

Project is the first project proposed in a coniferous forest habitat. 

AR 11483, 15957. 

Based on this record, EFSEC concluded that 1) Whistling Ridge's 

wildlife biologists were more credible than the Opponents' witness, 2) the 

Project complies with the Wind Power Guidelines, 3) Whistling Ridge's 

pre-project studies are consistent with nationwide standards, present data 

that represent best available science, and comply with the Guidelines, and 

4) the studies and mitigation measures required in the site certification 

agreement comply with the Guidelines. AR 29355, 36167, 

36168, 29368, 29324. EFSEC's vote on these findings and conclusions 

was unanimous, including the Department of Fish and Wildlife's 

designated member. 10 AR 29372, 29330, 36170. 11 

In light of this substantial and compelling background, and as 

explained in more detail below, the Opponents have not proven any of 

10 The EFSEC member designated by the Department of Fish and Wildlife was 
not involved in the Department's review of the Project. RCW 34.05.458. 

11 EFSEC also unanimously reaffirmed in its Reconsideration Decision that the 
Project and Whistling Ridge's pre-project studies comply with the Guidelines. 
AR 36167-8. EFSEC emphasized that "while it may not call out for discussion in this 
Order every specific issue and argument raised by the petitions for reconsideration and 
answers, this does not mean the issue or argument was not considered by [EFSEC]. 
Limited or no discussion of a specific issue or argument simply means [EFSEC] finds it 
to be without sufficient merit to warrant discussion." AR 36158. 
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their specific allegations about wildlife impacts. 

2. EFSEC properly considered avian surveys performed 
during all seasons of the year, in compliance with the 
avian survey rule, WAC 463-62-040(2)(f) 

The Opponents contend that EFSEC violated WAC 463-62-

040(2)(£) ("the avian survey rule") because Whistling Ridge did not 

perform avian surveys during the mid-August to mid-September12 time 

period. 13 Pet. Br. at 17. The avian survey rule is one of the rules in 

12 The Opponents appear to focus on this particular sub-season of the year based 
on one internal email by a single Department of Fish and Wildlife employee named 
James Watson. Pet. Br. at 17 (citing AR 17996). The Opponents do not explain why 
Mr. Watson's email should be read to supersede the ultimate Department conclusion 
expressed by Renewable Energy Section Manager Travis Nelson that the Project's avian 
surveys used nationwide protocols, represented best available science, and were 
consistent with the Wind Power Guidelines. AR 20222-3 (App. B). They also appear to 
focus on this sub-season because the Olive-Sided Flycatcher migrates in August. Pet. 
Br. at 17-18 (citing AR 28273-4). However, they fail to disclose the unchallenged 
PElS's conclusion that the Project site is "not very conducive for this species," AR 28273 
and that "the data do not suggest that the site is in an area where [Olive-Sided 
Flycatchers] are concentrated [and t]herefore, no population impacts would be expected." 
AR 33202. 

13 The Opponents make two additional arguments about the avian survey rule 
that are both meritless and improperly before this Court. Pet. Br. at 19. First, the 
Opponents allege that EFSEC issued no findings or conclusions about Whistling Ridge's 
compliance with the avian survey rule, in violation of RCW 34.05.580(3)(f) (evidently 
referring to RCW 34.05.510(3)(f)), which authorizes judicial review when an agency has 
not decided all issues requiring resolution. This allegation is meritless because the 
unchallenged PElS (which is part of EFSEC's recommendation package, AR 29259) 
specifically found that Whistling Ridge performed avian surveys during "all seasons" of 
the year, which is what the avian survey rule requires. AR 28277. The APA does not 
require extensive analysis. US W Commc 'ns, Inc. v. Wash. Uti!. & Transp. Comm 'n, 
86 Wn. App. 719,731,937 P.2d 1326 (1997); accord, Nationscapital Mortgage Corp. v. 
State Dep't of Fin. Insts., 133 Wn. App. 723, 751-52, 137 P.3d 78 (2006). Explicit 
reconciliation of every conflicting shred of testimony is not required. Miles v. Harris, 
645 F.2d 122, 124 (2d Cir. 1981); accord, Graham v. Heckler, 580 F. Supp. 1238, 1242 
(S.D.N.Y. 1984). 

Second, the Opponents contend that EFSEC's "failure" to make findings on 
Whistling Ridge's compliance with the avian survey rule means that it failed to "resolve 
all issues before making its recommendation" as required by WAC 463-30-320(6) ("the 
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WAC 463-62, which applies to the ongoing construction and operations of 

energy facilities. WAC 463-62-010. The avian survey rule requires 

wildlife surveys "during all seasons ofthe year." 

EFSEC's unchallenged FEIS stated that Whistling Ridge 

performed avian surveys during "all seasons" of the year, i.e., "fall of 

2004, summer of 2006, winter 2008-09 and spring of 2009." AR 28277. 

While the Opponents read the avian survey rule to require particular sorts 

of surveys during particular sub-seasons of the year, that is not what the 

rule says-the phrase used in the rule is "all seasons," not "all sub-

seasons." As the Department of Fish and Wildlife concluded, Whistling 

Ridge's pre-project assessment and avian surveys represent the best 

available science, use nationally accepted standard protocols, and are 

consistent with the Wind Power Guidelines. AR 20222 (App. B). 

In addition, WAC 463-62 (including the avian survey rule) 

establishes performance standards applicable to site certification 

recommendation rule." Pet. Br. at 19. The recommendation rule actually requires 
something slightly different, i.e., that every recommendation dispose of all contested 
issues. EFSEC's recommendation package did dispose of the avian survey mle issue 
when its unchallenged FEIS stated that Whistling Ridge's avian surveys were performed 
during "all seasons of the year." AR 28277. As described above, the APA does not 
require extensive analysis and reconciliation of all conflicting testimony is not required. 

In addition, neither of these issues is properly before the Court. With regard to 
both issues, the Opponents failed to 1) exhaust their administrative remedies under 
RCW 34.05.534, AR 22202, 22288, 23197, 23242, 28768, 28808, 29092, 29180, and 
2) assign error under RAP 10.3(a)(4). Pet. Br. at 4-8. In addition, their second argument 
is additionally flawed because they also failed to include the issue in their Petition for 
Judicial Review, CP 15 (§ 7.2.3), as required by RCW 34.05.546. 
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agreements and the ongoing construction and operation of energy 

facilities. WAC 463-62-01 0(1 ), (2). As a result, the avian survey rule 

continues to apply to the Project during its construction and operation 14 

and will be considered when Whistling Ridge works with the Department 

of Fish and Wildlife to develop its habitat mitigation plan for EFSEC's 

approval and when the Project's Technical Advisory Committee does its 

work. AR 29285, 29288. 

Based on this record, the Opponents have not demonstrated that 

EFSEC violated the avian survey rule, that it failed to decide issues 

requiring resolution, or that its recommendation failed to dispose of all 

contested issues. 

3. EFSEC properly considered the potential for nighttime 
collision risk to songbirds, in compliance with the 
collision risk assessment application rule, WAC 463-60-
332(2)(g) 

The Opponents contend that EFSEC violated WAC 463-60-

332(2)(g) ("the collision risk assessment application rule") because 

Whistling Ridge's application lacked an assessment of the nighttime 

collision risks for songbirds (passerines). Pet. Br. at 20-21. The collision 

risk assessment application rule refers to "[a]n assessment of risk of 

14 Although the site certification agreement supersedes other "negotiations, 
representations, or agreements," it specifically states that EFSEC may suspend or revoke 
the agreement if Whistling Ridge fails to comply with EFSEC's rules. AR 26279. 
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collision of avian species with any project structures, during day and 

night." 

The Opponents' contention is meritless for three reasons. First, 

Whistling Ridge did assess the risk of collision of avian species during day 

and night, which is what the rule requires. While their surveys were done 

during the daytime, they assessed the risk of collisions-both day and 

night-by reference to existing data on the relationship between daytime 

survey information and subsequent post-construction mortality data, and 

using this relationship calculated a total (day and night) range of avian 

mortality. AR 857, 859, 861-2, 872-4, 4466, 4471-2. 

Second, as discussed above at pages 12-13, EFSEC's application 

rules are not rigid, self-effectuating requirements, and EFSEC has multiple 

sources of information upon which to base its recommendation. The 

unchallenged FEIS concluded that no large-scale mortality of night 

migrating songbirds has been documented at wind energy facilities similar 

to what has occurred at communication towers. AR 33176, see also 

15971. Most nocturnal songbird mortality occurs at lighted 

communication towers over 500 feet tall with supporting guy wires. 

AR 33176. The Project's turbines, in contrast, are substantially lower and 

have no guy wires, and turbine lighting has not been shown to increase 

songbird fatality. AR 29274, 33176, see also 15971. 
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The Counsel for the Environment's wildlife biologist, Don Mcivor, 

confirmed that the Project site lacks geographic features warranting 

nocturnal avian migrant data collection. He stated that "there are not any 

obvious features which would funnel songbirds to concentrate in [the 

Project] area." AR 18283. 15 While noting that extenuating circumstances 

such as inclement weather might force songbirds to migrate at abnormally 

low elevations, he conceded that such events are difficult to sample and 

"very unlikely" to occur. AR14829, 18283. Mr. Mcivor recommended 

post-project monitoring and adaptive management by a Technical 

Advisory Committee. AR 18283-4. This is what the site certification 

agreement requires. AR 29288, 29300. 

The Department of Fish and Wildlife confirmed these conclusions 

when it found that Whistling Ridge's pre-project assessment and avian use 

surveys utilize standard nationwide protocols, represent the best available 

science for predicting avian impacts, and are consistent with the Wind 

Power Guidelines. AR 20222 (App. B). Don Mcivor confirmed that "the 

fact that [Whistling Ridge's wildlife biologist] did not [conduct surveys 

for nighttime migration] is actually pretty consistent with the wind energy 

[G]uidelines ... ," AR 18282-3 (italics added). 

15 When EFSEC receives an application, the Attorney General appoints a 
Counsel for the Environment to represent the public interest in environmental protection. 
RCW 80.50.080. 
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Based on this record, EFSEC had ample reason to conclude that 

Whistling Ridge's wildlife studies complied with WAC 463-60-332, 

which includes the collision risk assessment application rule, and that 

"additional measures ... add little additional protection." AR 29368. 16 

EFSEC explained its decision, specifically referring to the FEIS, and to 

the studies' compliance with the Wind Power Guidelines, AR 29355-6, 

29320, 29368. 17 

Based on this record, although WAC 463-60 does not rigidly 

mandate the contents of Whistling Ridge's application, EFSEC properly 

found that Whistling Ridge's studies had complied with the collision risk 

assessment application rule. EFSEC's conclusions thus both complied 

with the rule and were supported by substantial evidence. 18 

16 As the Opponents recognize, EFSEC's reference to WAC 463-60-3§.2, rather 
than to WAC 363-60-3}2, was a typographical error. Pet. Br. at 21 n.54. 

17 While the Opponents complain that EFSEC made no specific findings or 
conclusions on the collision risk assessment application rule (WAC 463-60-332(2)(g)), 
they concede that EFSEC found that Whistling Ridge complied with WAC 463-30-332 
and acknowledge that this finding could have been intended to include the collision risk 
assessment application rule. Pet. Br. at 21. EFSEC's finding indeed encompasses the 
rule. The APA does not require extensive analysis. US W. Commc 'ns, Inc., 
86 Wn. App. at 731, accord, Nationscapital, 133 Wn. App. at 751-52. In addition, this 
question is not properly before this Court because the Opponents failed to 1) exhaust their 
administrative remedies as required by RCW 34.05.534 (AR 22202, 22288, 23197, 
23242, 28768, 28808, 29092, 29180); 2) include this issue in their Petition for Judicial 
Review, CP 14 (§ 7.2.2), as required by RCW 34.05.546; or 3) properly assign error 
under RAP 10.3(a)(4). Pet. Br. at 4-8. 

18 In footnote 55, the Opponents challenge Finding 27 in the Adjudication Order 
as impermissibly stating a general principle that "post-construction remedial measures 
would 'provide greater wildlife preservation' benefit than ... pre-application studies." 
Pet. Br. at 22, n.55. Finding 27 did not address the general topic of "post-construction 
remedial measures" versus "pre-application studies." Finding 27 narrowly stated that 
"post construction mortality studies will provide a greater benefit than preconstruction 
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4. EFSEC properly determined that the Project complies 
with the Guidelines application rule, WAC 463-60-
332(4) 

The Opponents contend that EFSEC violated WAC 463-60-332(4) 

("the Guidelines application rule") because Whistling Ridge's application 

did not include what the Opponents describe as mandatory information 

required by the Wind Power Guidelines. Pet. Br. at 22-23. 

This contention is without merit because, as described above at 

pages 12-13, EFSEC's application rules, including the Guidelines 

application rule, do not establish self-effectuating mandatory 

requirements. Moreover, the Guidelines rule itself does not state that 

applications "must comply with" the Wind Power Guidelines, but instead 

states that applications shall give "due consideration to" and "shall 

consider" them. WAC 463-60-332( 4). Thus, the Guidelines application 

studies" when evaluating injuries from physical risks such as turbine blade strikes. 
AR 29368 (emphasis added). The Counsel for the Environment's wildlife biologist, Don 
Mcivor, stated that the Project site lacks features warranting pre-construction nocturnal 
avian migrant studies because the circumstances that might force abnormally low 
elevation songbird migration are unpredictable and rare. AR 14829. He therefore 
recommended a combination of post-construction studies and adaptive management. 
AR 18283-4. In other words, the best time to study the impact of actual physical hazards 
is when actual physical structures are in place. Based on the record, EFSEC correctly 
concluded that post-construction mortality studies, combined with adaptive management, 
will provide more benefit than pre-construction studies performed in a vacuum. As result, 
the Opponents have not demonstrated that Finding 27 is unsupported by substantial 
evidence or that it violates a rule. In addition, this issue is not properly before the Court 
because the Opponents failed to 1) exhaust their administrative remedies under 
RCW 34.05.534, AR 22202, 22288, 23197, 23242, 28768, 28808, 29092, 29180, 
2) include the issue in their Petition for Judicial Review, CP 15 (§ 7.2.2), as required by 
RCW 34.05.546, or 3) assign error under RAP 1 OJ(a)( 4). Pet. Br. at 4-8. 
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rule, by its own terms, requires consideration of, not strict compliance 

with, the Wind Power Guidelines. 

Moreover, the Wind Power Guidelines are themselves not written 

in mandatory terms. They have no regulatory effect, but instead provide 

an "overview of ... considerations" and "guidance." AR 17998, 18003. 

They state that the goal of pre-project assessments is to collect "suitable" 

information, that such assessments "may" use relevant information from 

projects in comparable habitat types, and that the site-specific components 

and duration of such assessments will vary depending on a variety of 

factors, including the availability of "applicable" information. AR 18005. 

Existing information on species and potential habitats in the vicinity of the 

project area "should" (not "must") be reviewed, and one or two years of 

avian use studies is "recommended" (not "required"). AR 18005, 18006. 

The Department of Fish and Wildlife-the author of the Wind 

Power Guidelines-concluded that Whistling Ridge's pre-project 

assessment and avian studies complied with the Wind Power Guidelines 

and that, because no data exists from constructed wind projects in other 

industrial forests, represent the best available science for predicting 

impacts. AR 20222 (App. B). 

Although the Opponents complain that the Department did not 

explain how such compliance could have occurred without analysis of 
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"existing sources of data, and ... less than one full year of avian surveys," 

Pet. Br. at 27, they fail to understand that the Wind Power Guidelines do 

not contain mandatory requirements. The Wind Power Guidelines do not 

constrain the Departmenfs ability to analyze this Project at this location 

and to conclude-as it did-that Whistling Ridge's pre-project assessment 

and avian surveys were "consistent with standard protocols utilized 

throughout the U.S.," that Whistling Ridge's "data represent best available 

science," and that "no similar data exist[s] for constructed wind energy 

projects in managed coniferous forest habitats that might help inform 

impact predictions." AR 20222 (App. B). 

The Opponents challenge the Department's conclusion that the 

Project's avian use and mortality would be similar to other projects 

because that use/mortality relationship has been reasonably consistent 

across habitat types, and assert that it is impossible to predict mortality 

without knowing the level of avian use at the Project site. Pet. Br. at 27-

28. The Opponents fail to disclose, however, that the Department did 

specifically address the level of avian use at the Project site, concluding 

that Whistling Ridge's pre-project assessment and avian use surveys are 

consistent with standard nationwide protocols, represent best available 

science, and are consistent with the Wind Power Guidelines. AR 20222 

26 



(App. B). EFSEC's unchallenged FEIS confirmed this conclusion. 

AR 33141, 33142, 33167. 

The Opponents point to Whistling Ridge's wildlife biologist, 

Greg Johnson's, statement that he did not collect existing avian use data at 

other commercial forestlands, including commercial forestlands managed 

by the Department of Natural Resources and the United States Forest 

Service. Pet. Br. at 24-25, AR 18156. They fail to disclose that Whistling 

Ridge did obtain Northern Spotted Owl survey data from the Department 

of Natural Resources and avian survey data from the Klickitat County 

Energy Overlay Draft and Final EIS. AR 11507, 4456-7, 4272. They also 

fail to disclose the balance of Mr. Johnson's testimony that "data collected 

on site is always going to be the best predictor of risk," AR 18157, and 

that any off-site data would "have little value," AR 1815 6, due to 

methodological differences between wind farm surveys and commercial 

forestland surveys. AR 18155. Not only have the Opponents not 

demonstrated that useful commercial forestland data actually exist, but 

they undercut their own argument by paradoxically contending that 

Whistling Ridge should have performed two years of avian surveys due to 

the "dearth of existing information." Pet. Br. at 27 (emphasis added). 

The Opponents criticize Whistling Ridge for not including data 

from other wind energy facilities proposed in the Pacific Northwest, 
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Pet. Br. at 26, but fail to show that such data exists or that the sites for 

such proposed facilities bear any scientifically valid similarity to the 

Project site. 

The Opponents complain that Whistling Ridge failed to perform 

avian use surveys for a consecutive twelve-month period. Id. They have 

not demonstrated that the Department interprets the Wind Power 

Guidelines in this fashion. To the contrary, Whistling Ridge's biologist, 

Greg Johnson, stated that the Wind Power Guidelines are referring to 

surveys performed in four seasons. AR 15968. The unchallengeq FEIS 

concurs. AR 33182,33195. 

The Opponents contend that Whistling Ridge should have 

collected Partners in Flight breeding data for two bird species (the Olive­

Sided Flycatcher and the Vaux's Swift) but fail to explain how this data 

would have added anything of merit to the other information that 

Whistling Ridge provided about these species. Pet. Br. at 24, AR 15985-

6, 868, 875, 884. 

Based on this record, EFSEC did not violate the Guidelines 

application rule, and EFSEC's conclusion that the Project complied with 

the Wind Power Guidelines was not arbitrary and capricious or 
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unsupported by substantial evidence. 19 

5. EFSEC properly addressed habitat mitigation through 
ongoing regulation in response to current site conditions 
and scientific analysis, in compliance with the 
mitigation planning application rule, WAC 463-60-
332(3) 

The Opponents contend that EFSEC violated WAC 463-60-332(3) 

("the mitigation planning application rule") because Whistling Ridge's 

application at AR 4474-75 lacked a detailed habitat mitigation plan. 

Pet. Br. at 29.2° The mitigation planning application rule asks applicants 

19 As a result, contrary to the assertion at Pet. Br. at 29 n.68, there was no 
"inconsistency" with the Guidelines rule necessitating an explanation by EFSEC pursuant 
to RCW 34.05.570(3)(h). 

20 The Opponents complain that EFSEC failed during its deliberations to 
evaluate Whistling Ridge's application for compliance with the mitigation planning 
application rule under WAC 463-14-080(1) ("the deliberations rule"). Pet. Br. at 30, 32. 
The Court should reject their complaint for three reasons. First, the deliberations rule is 
part of a chapter intended "to publicize significant policy determinations and 
interpretations by which [EFSEC] is guided." WAC 463-14-010. The deliberations rule, 
by its own terms, publicizes cetiain components of EFSEC's internal analytic process 
during its deliberations, stating that "whenever applicable" EFSEC will "[e]valuate an 
application to determine compliance with chapter 80.50 RCW and chapter 463-60." 
(Emphasis added.) Nothing in the rule expresses an intent to create enforceable rights or 
legal liabilities or to otherwise expose EFSEC's internal deliberations to public scrutiny. 
Second, the Opponents have not demonstrated how the presence or absence of an internal 
EFSEC evaluation about the application would be material to the ultimate question of 
Project approval based on the entire record before the Governor. Findings are not 
required on issues that are immaterial to the outcome of a dispute. See In re Welfare of 
A.B., 168 Wn.2d 908, 924-25, 232 P.3d 1104 (2010); Daughtry v. Jet Aeration Co., 
91 Wn.2d 704, 707, 592 P.2d 631 (1979). Third, EFSEC's compliance with the 
deliberations rule is not properly before this Court because the Opponents failed to 
1) exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288, 
23197, 23242, 28768, 28808, 29092, 29180); 2) include this issue in their Petition for 
Judicial Review, CP 16-17 (§ 7.2.6), as required by RCW 34.05.546; or 3) properly 
assign error under RAP 1 OJ(a)( 4). Pet. Br. at 4-8. 

Based on their mistaken assumption that the application rules are rigid 
requirements, and that EFSEC failed to force Whistling Ridge's application to include an 
elaborate (and speculative) habitat mitigation plan in its application, the Opponents also 
argue that EFSEC therefore failed to "decide issues requiring resolution" citing 
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to discuss habitat and species measures such as avoiding, minimizing, and 

mitigating impacts. WAC 463-60-332(3). Whistling Ridge's application 

contained such information. AR 4453-4, 4456, 4470-1, 4474-5. The FEIS 

also described the design, construction, and operation activities that would 

mitigate impacts to biological resources. AR 28172-83. 

In addition, like EFSEC's other application rules, the mitigation 

planning application rule imposes no inflexible mandates and EFSEC 

treated it accordingly. Instead of requiring Whistling Ridge to speculate in 

its application about what comprehensive, ongoing habitat mitigation 

actions might ultimately satisfy EFSEC and the Governor, EFSEC 

approached habitat mitigation planning as it has at the other wind energy 

facilities it regulates, by adopting an adaptive management approach. 

WAC 463-30-320(6) ("the recommendation rule"). Pet. Br. at 32. As described above in 
footnote 13, the recommendation rule actually requires that recommendations dispose of 
all contested issues. EFSEC's recommendation package disposed of compliance with the 
habitat mitigation planning application rule, and all other habitat related issues, for the 
reasons described in the text of this brief. Moreover, EFSEC's compliance with the 
recommendation rule is not properly before this Court because the Opponents failed to 
exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288, 23197, 
23242,28768,28808,29092,29180). 

On the same basis, the Opponents contend that EFSEC should have issued 
findings and conclusions about whether Whistling Ridge's application complied with the 
mitigation planning application rule, citing RCW 34.05.580(3)(f). Pet. Br. at 32. They 
again evidently intend to refer to RCW 34.05.510(3)(f), which authorizes judicial review 
when an agency has not decided all issues requiring resolution. However, the application 
rules are not mandatory, so they have not demonstrated that any findings on this question 
were required. They have also not demonstrated how the presence or absence of such a 
decision is material in light of all of the multiple sources of information available to 
EFSEC. As described above in footnote 20, findings are not required on issues that are 
immaterial to the outcome of a dispute. In addition, EFSEC's compliance with 
RCW 34.05 .570(3)(f) is not properly before this Court because the Opponents failed to 
exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288, 23197, 
23242,28768,28808,29092,29180). 
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AR 36158. EFSEC regulates such facilities on an on-going basis by 

requiring and responding to pre- and post-construction studies and by 

consulting with subject matter experts such as the Departments of Fish and 

Wildlife, Ecology, Natural Resources, affected tribes, and the United 

States Fish and Wildlife Service. AR 29283, 29285-86, 29284, 29299, 

29300, 29301, 29287, 29294, 29291, 29300. This use of post-approval 

plans and programs is "consistent with [EFSEC's] long established and 

successful procedures ... requir[ing] development of specific compliance 

provisions during the final design stages of project development, and 

during and after project construction, with prescribed [EFSEC] oversight." 

AR 36158?1 

The Department of Fish and Wildlife recommended this regulatory 

approach to ensure that "pre-construction predictions of wildlife impacts 

are, in fact, monitored over time and evaluated in order to manage 

adaptively in response to the facts as they are borne out" by the Project. 

AR 15961-2, accord AR 37038-9. The United States Fish and Wildlife 

Service and the Counsel for the Environment's wildlife biologist similarly 

21 See also AR 29354, 29368 ("[a]daptive management utilized through a 
Technical Advisory Committee will provide benefit by bringing appropriate interests and 
skills to studies and development of remedial measures"); AR 29356 (EFSEC "provides 
mitigation measures through . . . ongoing study aimed at providing continuing 
improvement."); AR 29357 (the site certification agreement will include "post­
construction . . . studies to increase understanding . . . and to pursue and recommend 
suggestions to reduce ... mortality" and "adaptive management strategies to optimize the 
balance between measures that work and effective operation of the facility" and EFSEC 
"support[s] performance analysis ... in forest environments .... "). 
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endorsed adaptive management strategies. AR 29356-7, 14838. 

Intervenor below, Seattle Audubon Society, "strongly agrees with having 

[EFSEC] including this type of adaptive management requirement in its 

site certification." AR 22362-3.22 

To implement this regulatory choice, the site certification 

agreement requires Whistling Ridge to undertake four major habitat 

mitigation activities: 1) coordinate with the Department of Fish and 

Wildlife to develop for EFSEC approval a habitat mitigation plan that 

satisfies the Guidelines, AR 28285-6; 2) monitor post-construction avian 

impacts, AR 29300; 3) create a Technical Advisory Committee to evaluate 

avian and other monitoring data and make recommendations to EFSEC 

about additional studies or mitigation, AR 28288; and 4) supply 

supplemental compensatory mitigation if actual impacts exceed predicted 

22 The record illustrates the wisdom of this approach. Upon the realignment of 
transmission feeder lines at the already-constructed, EFSEC-regulated, Wild Horse 
Power Project, the Department ofFish and Wildlife recommended raptor perch guards to 
avoid sage grouse predation. AR 37036. At the time installation was to occur, emerging 
scientific information called into question the effectiveness of this approach. Id. The 
Technical Advisory Committee thereupon required studies that ultimately suggested that 
perch guards could exacerbate predation. ld. Based on the study results, the Department 
of Fish and Wildlife and the United States Fish and Wildlife Service recommended that 
EFSEC implement alternative protective measures. AR 37037-8. The Department's 
biologist specifically recommended such a "function based outcome rather than to be 
fixated on a potential option that doesn't seem to have support of the science on the 
ground today .... " AR 37038. The Department's designated EFSEC member stated, "I 
appreciate the ability for the experts to get out there on the ground and try to not be stuck 
with decisions that we made several years ago on a new industry that's just now really 
coming on in the shrub steppe [habitat] but be able to adapt over time and maneuver the 
mitigation in the best way possible." AR 37038-9. 
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impacts. AR 29286.23 

While the Opponents complain that this approach defers regulatory 

decisions to the future, they do not offer a legally valid justification for 

their contention that doing so is impermissible. Pet. Br. at 31. They point 

to the habitat mitigation planning application rule but, as described above, 

this rule does not impose mandatory requirements on Whistling Ridge's 

application. They point to the requirement that EFSEC hold one 

adjudicative hearing, but RCW 80.50 and the APA do not require-and 

logic would not allow-EFSEC to accelerate to the adjudication all 

regulatory decisions that could occur over the thirty-year life span of the 

Project. AR 4333?4 The Governor and EFSEC manage on-going 

23 The site certification agreement also requires Whistling Ridge to take a host of 
additional steps to protect wildlife and habitat: protect wetlands, AR 29287; develop in 
consultation with the Department of Fish and Wildlife a habitat restoration plan for 
temporarily disturbed areas, AR 29288; comply with the Forest Practices Act, AR 29294, 
29302; pay for a full-time, on-site environmental monitor, AR 29295-6; develop an 
environmental compliance program including habitat restoration and other mitigation 
measures, AR 29295; provide weekly environmental monitoring reports to EFSEC that 
include habitat mitigation, AR 29295; implement best management practices to minimize 
impacts to habitat and wildlife, AR 29296-7, 2930 1-2; implement post-construction avian 
monitoring in consultation with the Department of Fish and Wildlife to quantify and 
address impacts to avian species and assess the adequacy of mitigation measures, 
AR 29300; implement compliance with the Bald and Golden Eagle Protection Act in 
consultation with the Department of Fish and Wildlife and the United States Fish and 
Wildlife Service, AR 29300; implement pre- and post-construction bat monitoring and 
mitigation activities, AR 29301; develop and implement post-Project site restoration 
plans, AR 29284-5, 29304; comply with the Wind Power Guidelines, AR 29356; use 
low-impact lighting to reduce the attraction of insect-feeding species, AR 29357; mitigate 
impacts through micro-siting, AR 29357; and avoid turbine locations that separate 
nesting areas from food gathering areas, AR 29357, 29368. 

24 RCW 80.50.090(3) requires EFSEC to hold one adjudicative proceeding so 
that "any person shall be entitled to be heard in support of or in opposition to the 
application" but RCW 80.50 contains no requirements regarding the substantive contents 

33 



mitigation needs at the other EFSEC~regulated wind energy facilities by 

adaptive management, and the Legislature has not restricted the Governor 

and EFSEC's authority to do so. RCW 80.50.010; RCW 80.50.040?5 

Although the Opponents contend that an adaptive management 

approach to regulation "preclude[ es] meaningful participation in a public 

review of a proper mitigation plan, Pet. Br. at 31, 32, the Opponents have 

had-and will continue to have-ample opportunity for input on habitat 

mitigation activities at the Project site. If the site certification agreement 

is amended, EFSEC will hold at least one public hearing. WAC 463~66~ 

030. If an EFSEC decision triggers review under the State Environmental 

Policy Act, the Opponents will have opportunities to comment. 

WAC 463~47~020 (citing WAC 197~11~502, ~510, ~535). EFSEC also 

provides additional public comment opportunities. RCW 80.50.090, 

WAC463~06~050, AR37119, 37206, 37261. Legal mechanisms also 

exist for seeking judicial review of EFSEC's decisions. ROKT, 

165 Wn.2d at 295. 

of such an application. RCW 80.50.020(3) simply defines "application" as "any request 
for approval of a particular site or sites filed in accordance with the procedures 
established pursuant to this chapter." (Emphasis added.) The Opponents do not 
challenge EFSEC's interpretation or application of these statutes on constitutional due 
process grounds, nor do they contend that these statutes dictate the contents of Whistling 
Ridge's application. 

25 The APA specifies that judicial review of such a discretionary choice is 
limited to assuring that the choice has been made in accordance with the Jaw, with the 
reviewing court declining to itself undertake the exercise the discretion placed by the 
legislature on the executive branch. RCW 34.05.574. 
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EFSEC fully complied with the habitat mitigation planning 

application rule. The legislature did not restrict the Governor's discretion 

to approve an adaptive management approach to project regulation, and 

the Opponents have not demonstrated that they lack meaningful 

opportunities for input into future regulatory decisions. 

6. EFSEC complied with the project impact application 
rule, WAC 463-60-332(3)(e), by properly identifying the 
amount of potentially impacted habitat 

The Opponents contend that EFSEC violated WAC 463-60-

332(3)(e) ("the project impact application rule") by making allegedly 

inconsistent findings about the amount of potentially impacted habitat. 

Pet. Br. at 32.26 The project impact rule refers to the identification and 

26 The Opponents also contend that EFSEC failed to determine "whether the 
calculations in the application are correct," as allegedly required by WAC 463-14-080(1) 
("the deliberations rule"), and that EFSEC therefore violated RCW 34.05.570(3)(±), 
which authorizes judicial review when an agency has not decided all issues requiring 
resolution. Pet. Br. at 32, 34. The Opponents have not identified which calculations in 
the application they think EFSEC failed to double-check. Moreover, as described above 
in footnote 20, the deliberations rule publicizes EFSEC's intemal analytic process during 
its deliberations but does not open those deliberations to attack. Even if it did, the rule 
refers to evaluating the application to determine compliance with EFSEC's statutes and 
rules. It does not state that EFSEC must double-check all of the many scientific and 
mathematical calculations in large energy facility siting applications. As a result, EFSEC 
"failure" to double-check the calculations in the application could not have violated the 
deliberations rule. The Opponents have also failed to draw any logical connection 
between alleged unchecked calculations in Whistling Ridge's application and their claim 
that EFSEC made inconsistent findings about the amount of impacted habitat. They 
therefore failed to demonstrate how any lack of findings under the deliberations rule 
could be material. See In re Welfare of A.B., 168 Wn.2d at 924-25 (findings are not 
required on issues that are immaterial to the outcome of the dispute); Daughtry, 
91 Wn.2d at 707. EFSEC did not violate either the deliberations rule or 
RCW 34.05.570(3)(±). In addition, EFSEC's compliance with these provisions of law is 
not properly before this Court because the Opponents failed to 1) exhaust their 
administrative remedies under RCW 34.05.534 (AR 22202, 22288, 23197, 23242, 28768, 
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quantification of compensation for impacts or losses to existing species 

due to project impacts and mitigation measures. WAC 463-60-332(3)(e). 

The Opponents' attempt to cherry-pick portions of the record to 

support their argument should be rejected. As with decisions of the 

courts,27 administrative decision should be read as a whole?8 This table 

illustrates that EFSEC's findings about potentially impacted habitat were 

consistent with each other and with the unchallenged FEIS: 

··Project 
· Eleinent 

~~approximately 

1152 acres" 
(AR 29335) 

11about 115 acres" 
(AR 29311) 
11approximately 1000 
acres" (AR 29313) 

28808, 29092, 29180); 2) include this issue in their Petition for Judicial Review, CP 18-
19 (§ 7.2.8), as required by RCW 34.05.546; or 3) properly assign error under 
RAP 10.3(a)(4). Pet. Br. at 4-8. 

27 See Bennett Veneer Factors, Inc. v. Brewer, 73 Wn.2d 849, 853, 441 P.2d 128 
(1968) (appellate court will read ambiguous finding of trial court "in context with the 
court's other findings"); In reMarriage of Smith, 158 Wn. App. 248, 256, 241 P.3d 449 
(2010) (appellate court reads divorce decree "in its entirety and construe it as a whole"); 
Callan v. Callan, 2 Wn. App. 446, 449, 468 P.2d 456 (1970) ("judgment must be read in 
its entirety"). 

28 See Office of Pub. Uti!. Counsel v. Texas-New Mexico Power Co., 
344 S.W.3d 446, 450-51 (Tex. App. 2011) ("In construing orders of an administrative 
agency, we apply the same rules as when we interpret statutes .... "); Philip Morris USA 
Inc. v. Tolson, 176 N.C. App. 509, 515, 626 S.E.2d 853, 858 (2006) ("In interpreting an 
agency order, the order 'should be read as a whole."'); Cedar Rapids Steel Transp., 
Inc. v. Iowa State Commerce Comm 'n, 160 N.W.2d 825, 838 (Iowa 1968) ("in the 
interpretation of an adjudicatory order the entire instrument must be considered ... in 
order to determine its intent and purpose"). 

29 Defined in the FEIS, AR 28193 n."a," as the area shown in Figure 2-1, 
AR 28192, which delineates a very large overall project site boundary, the majority of 
which will undergo no Project-related development. 

30 Defined in the Recommendation as "a site" of about 115 acres. AR 29311. 
The omission of a "2" as the last digit is an obvious typographical error, as confirmed by 
the later reference in the Recommendation to "approximately 1 000" acres. AR 29313. 
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Wind Facility 384 acres 384 acres N/A 
Footprint 31 (AR 28193) (AR 28335i2 

Total Area to 56.15 acres N/A "[a]bout 50 
be Developed (permanent acres ... for ... the 
Within impact) and permanent footprint 
Project Area 52.1 acres [and] "about 50 

(temporary additional acres 
impact) temporarily affected" 
(AR 28193) (AR 29313) 

"[a]bout 100 acres 
would be affected in 
all, with about 
half ... temporarily 
(AR29320) 
"About 100 acres will 
be impacted by 
temporary construction 
activities;33 the 
permanent ... footprint 
will be about 50 acres" 
(AR 29323) 

According to the unchallenged FEIS, the overall "project area" is 1,152 

acres, with the actual "wind facility footprint" restricted to 3 84 of those 

1,152 acres. AR 28193 ("Area Proposed for EFSEC Certification and 

Micrositing"). In other words, 1,152 acres are subject to EFSEC 

regulation as the Project "area" but only 384 acres of the larger project 

area is subject to potential on-the-ground development. Of those 384 

31 Defined in the FEIS as "the total area of all corridors and development study 
areas in the Project boundary with overlapping areas removed, in which development 
potentially could take place." AR 28193, n."b." 

32 Defined in the Adjudication Order as "permanently developed for placement 
of the turbine towers, access roads, substations, underground and overhead transmission 
lines, and an operations and maintenance facility." AR 28335. 

33 Because temporary construction activities will also occur in the permanently 
impacted areas, about 100 acres will be impacted be temporary construction activities. 
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acres, actual on-the-ground development is restricted to less than fifty-

seven acres of permanent impacts and less than fifty-three acres of 

temporary impacts, AR 28193 ("Impacts" and "Total Area to be 

Developed within Project Area"). 

The Opponents express confusion about whether these numbers 

reflect Whistling Ridge's original fifty-turbine application or the smaller 

thirty-five-turbine project ultimately approved by the Governor. 

Pet. Br. at 33. The unchallenged FEIS expressly states that it analyzed the 

original project conformation of up to fifty turbines. AR 28191. 

The Opponents also allege in passing that EFSEC failed to 

determine which portions of the Project site require mitigation. 

Pet. Br. at 32.34 This assertion is contradicted by the portion of the table 

above labeled "Total Area to be Developed Within Project Area," which 

shows that fewer than fifty-seven acres will be permanently impacted and 

34 The Opponents' related contention that Whistling Ridge proposes height 
restrictions on "hundreds of acres of forestland to provide wind clearance" and that such 
height limitations might be maintained by "frequent clear-cuts or by replacing forested 
habitat with grass or shrubs" Pet. Br. at 34, is inaccurate. AR 4333-6, 11331. As both 
the application and the unchallenged FEIS stated, many of the remaining stands of trees 
in the turbine corridors are near maturity and already subject to existing harvest plans. 
AR 4333-4, 28204-6. A cleared area will be maintained approximately fifty feet in all 
directions from each turbine and planted with native grasses and low-growing shrubs. 
AR 4333, 28204. Trees will be planted between fifty and 500 feet around each turbine. 
Id. From fifty to 150 feet from each turbine tree heights will be restricted to fifty feet 
above the base of the turbine; between 150 and 500 feet from the turbine tree heights will 
be restricted to approximately fifty feet above the turbine base within an area formed by a 
ninety-degree angle centered on the prevailing wind. AR 28204, 28206. However, it is 
expected that many of the replanted trees will grow at a rate that will not require any 
artificial limits. Id., AR 11331. 
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fewer than fifty-three acres will be temporary impacted. The exact size 

and locations of such impacts within the 384-acre Project footprint will be 

determined through micro-siting as final construction plans are developed 

and the on-the-ground habitat mitigation planning is completed. AR 4316, 

36700, 29313. 

Based on this record, EFSEC complied with the project impact 

rule, made consistent findings, was not arbitrary and capricious, and 

decided all issues requiring resolution. 

7. EFSEC complied with the no-net-loss rule, WAC 463-
62-040(2)( a) 

The Opponents contend that EFSEC violated WAC 463-62-

040(2)(a) ("the no-net-loss rule"), which requires no-net-loss of fish and 

wildlife habitat function and value. Pet. Br. at 34.35 The no-net-loss rule 

is part of the chapter that sets ongoing performance standards for the 

construction and operation of energy facilities. WAC 463-62-010. 

35 The Opponents' assignments of error and specification of related issues 
pertaining to the amount of impacted habitat also recite the following issue: did 
Respondents err by approving the Project without first ensuring that the ratio of 
replacement habitat to impacted habitat would be greater than 1:1. Pet. Br. at 5. 
Although the Opponents make a passing reference to the rule that refers to the 1:1 
mitigation ratio (WAC 463-62-040(2)(d)), the Opponents provide no argument or citation 
to authority in support of their contention. Pet. Br. at 32-34, 36-40. Courts generally do 
not consider such arguments that violate RAP 10.3(a)(5). Hollis v. Garwell, Inc., 
137 Wn.2d 683, 689 n.4, 974 P.2d 836 (1999). If the Court nonetheless considers this 
issue, the Court should reject the Opponents' contention because, as described above at 
pages 19-20, rules in WAC 463-62 (such as the 1:1 mitigation ratio rule) have ongoing 
force and will be considered during the preparation and implementation of a habitat 
mitigation plan. AR 29285-6. The Opponents have therefore not demonstrated that 
EFSEC violated the 1:1 mitigation ratio rule. 
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The Opponents have failed to demonstrate that EFSEC violated the 

no-net-loss rule.36 The Department of Fish and Wildlife deemed the 

Project to "fully mitigate for habitat losses for all species," noting that the 

1 00-acre habitat mitigation parcel proposed by Whistling Ridge is 

calculated at a 2:1 replacement ratio. 37 AR 20227 (emphasis added), 

20223.38 In its recommendation package, EFSEC's specifically stated that 

this parcel complies with the no-net-loss rule. AR 31259.39 

Moreover, even if this showing was inadequate (which it is not), as 

described above at pages 19-20, rules such as no-net-loss rule continue to 

36 The Opponents also misrepresent the record by stating that "the facility itself 
may be more than 1,100 acres in size, resulting in a virtual wall of turbines stretching 
across multiple forested ridgelines." Pet. Br. at 35. As described in the preceding 
subsection of this brief, the overall Project area is 1,152 acres but the portion of that area 
within which proposed development may potentially occur is 384 acres, of which fewer 
than fifty-seven acres will be permanently impacted by no more than thirty-five turbines 
built on land already logged for a century. 

37 The Opponents describe WAC 463-62-010(1) as stating that "the agency 
'shall apply' this standard during its administrative adjudications." Pet. Br. 34. To the 
contrary, WAC 463-62-01 0(1) simply states that it "sets ... performance standards and 
mitigations requirements . . . associated with site certification for construction and 
operation of energy facilities" and that EFSEC "shall apply these rules to site certification 
agreements .... " WAC 463-62-010(2) states that the chapter "shall apply to the 
construction and operation of energy facilities." 

38 At the time the Department made this statement, Whistling Ridge was still 
proposing a fifty-turbine project. During the adjudication, Whistling Ridge committed to 
reduce the number of turbines to thirty-eight. AR 16732-3. In its Recommendation, 
EFSEC recognized that this reduction mitigates the effect of the Project. AR 29313 n.2. 
EFSEC and the Governor ultimately further reduced the allowable number of turbines to 
no more than thirty-five. AR 29274. Presumably, a thirty-five-turbine project could have 
fewer impacts than a fifty turbine project and produce a ratio even higher than 2:1. 

39 The Opponents have pointed to no requirement in the Energy Facility Site 
Locations Act that would restrict the location of findings to only one portion of EFSEC' s 
recommendation package. To the contrary, EFSEC's recommendation package included 
the FEIS and its Recommendation specifically stated that, except with respect to 
aesthetics and heritage, it considered the FEIS as "proper basis for [EFSEC's] 
Recommendation." AR 29259, 29314. 
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apply to the Whistling Ridge's preparation of habitat mitigation plan and 

the Project's Technical Advisory Committee. AR 29285-6, 29288-9. 

Thus, EFSEC's recommendation package complied with the no-

net-loss rule.40 

8. EFSEC provided the Opponents with an opportunity to 
evaluate and provide evidence about the proposed 
habitat mitigation parcel 

The Opponents contend that by allowing Whistling Ridge to offer 

its proposed 100 acre habitat mitigation parcel in pre-filed rebuttal 

testimony EFSEC violated RCW 34.05.449(2), RCW 80.50.090(3), and 

WAC 463-30-020, which accord to parties in adjudications certain rights 

to be heard. Pet. Br. at 36-38.41 

40 The Opponents make two additional contentions that are neither correct nor 
properly before this Court. First, they allege that by failing to make findings about the 
no-net-loss rule, EFSEC failed to "dispose of contested issues" (citing WAC 463-30-
320(6) ("the recommendation rule")) and its orders are inconsistent with an agency rule 
(citing RCW 34.05.580(3)(h)). Pet. Br. at 35-6 (presumably they intended to cite to 
RCW 34.05.520(3)(h)). As discussed in the text of this subsection of this brief, EFSEC's 
recommendation package specifically cited the no-net-loss rule and stated that the 
mitigation parcel complied with it. As a result, EFSEC did not violate the 
recommendation rule or RCW 34.05.570(3)(h). 

Second, the Opponents contend that EFSEC failed to decide all issues requiring 
resolution, citing RCW 34.05.580(3)(£) (evidently intending to cite to 
RCW 34.05.520(3)(f)). Pet. Br. at 35. RCW 34.05.570(3)(£) authorizes judicial review 
when agencies do not decide all issues requiring resolution. For the same reasons that 
EFSEC complied with the recommendation rule and RCW 34.05.570(3)(h)), it also 
complied with RCW 34.05.570(3)(£). 

In addition, EFSEC's compliance with these provisions of law is not properly 
before this Court because the Opponents failed to 1) exhaust their administrative 
remedies under RCW 34.05.534 (AR 22202, 22288, 23197, 23242, 28768, 28808, 29092, 
29180); or 2) properly assign error under RAP 1 0.3(a)( 4). Pet. Br. at 4-8. 

41 The Opponents also comment that EFSEC should have required Whistling 
Ridge to include the 100 acre habitat mitigation parcel in its application, and that by not 
doing so EFSEC violated the mitigation planning application rule (WAC 463-60-332(3)) 
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The Opponents' argument is meritless. Whistling Ridge submitted 

its pre-filed rebuttal testimony about the mitigation parcel on 

December 16, 2010. AR 11301, 16188-16195, 15791-818, 15825, 15823. 

The adjudication did not begin until January 3, 2011. AR 16662.42 

EFSEC specifically provided the Opponents with an opportunity to object 

to pre-filed rebuttal testimony, but they elected not to do so with regard to 

the habitat mitigation parcel.43 AR 11875, 14580-1, 15868-70, 16358-

410. In now contending that they asked to present evidence or testimony 

on the adequacy of the parcel, Pet. Br. at 37 (citing AR 22263), the 

Opponents oddly cite to the Opponent Friends of the Columbia Gorge's 

post-adjudication brief, filed almost two months after the adjudication 

ended. AR 22267, 20359. Moreover, at the time of the adjudication, 

and EFSEC's "procedures." Pet. Br. at 40. The Court should reject this passing 
comment because it violates RAP 10.3(a)(6). Courts will not consider alleged errors 
when the party fails to provide argument and citation to authority. Hollis, 
137 Wn.2d at 689 n.4. If the Court considers the Opponents' comment, it should be 
rejected because, as described above at pages 12-13, EFSEC's application rules such as 
the habitat mitigation planning rule are not inflexible self-effectuating requirements. 
EFSEC regulates through adaptive management, in concert with subject matter experts 
such as the Department of Fish and Wildlife, and the site certification agreement 
specifically requires Whistling Ridge to propose habitat mitigation measures such as the 
mitigation parcel and does not require the entire process start over with the inclusion of 
mitigation measures in the application. AR 29286, 29288. 

42 The record shows that Whistling Ridge first proposed the mitigation parcel to 
the Department five months prior to the adjudication. AR 15792-5. EFSEC authorized 
the parties to engage in discovery "at any time in the process." AR 08630, 08628. The 
Opponents evidently chose not to ask Whistling Ridge about the existence of a mitigation 
parcel. 

43 The Opponents comment in passing that Whistling Ridge offered the pre-filed 
mitigation parcel testimony through Jason Spadaro but do not allege that this constituted 
reversible error. Pet. Br. at 37. 
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Opponent Friends of the Columbia Gorge addressed Whistling Ridge's 

pre-filed testimony about the parcel with its own pre-filed cross-

examination exhibits, AR 16846-8, 16849-51, and with extensive briefing. 

AR 22261-66. In addition, along with intervenor Seattle Audubon 

Society, Opponent Friends of the Columbia Gorge extensively cross-

examined multiple witnesses about the mitigation parcel. AR 18179-81, 

18273-5, 18445-52. 

The Opponents are equally incorrect that EFSEC made 

inconsistent statements about the suitability of the parcel and the degree to 

which the parcel affected its recommendation.44 Pet. Br. at 39. EFSEC 

stated that Whistling Ridge did not formally offer the parcel to EFSEC as 

mitigation. AR 29331-2, AR 29357. EFSEC stated that it would therefore 

not "address" the parcel in its findings. AR 29331-2, AR 29357. While in 

its findings, EFSEC commented in the context of discussing establishment 

of the Technical Advisory Committee that the parcel was "appropriate," 

EFSEC repeatedly emphasized here and elsewhere that the parcel "may" 

satisfy Whistling Ridge's mitigation obligation. AR 29368,45 29331, 

44 This issue is not properly before this Court because the Opponents failed to 
1) exhaust their administrative remedies under RCW 34.05.534 (AR 22202, 22288, 
23197, 23242, 28768, 28808, 29092, 29180); 2) include this issue in their Petition for 
Judicial Review, CP 17-18 (§ 7.2.7), as required by-RCW 34.05.546; or 3) properly 
assign error under RAP 1 0.3(a)( 4). Pet. Br. at 4-8. 

45 In this regard, the Opponents cite to a related oral statement by EFSEC 
Manager AI Wright that EFSEC had "considered and favorably regarded" the parcel. 
Pet. Br. at 39. The Opponents omitted the rest of his statement, which is consistent with 

43 



29357. Nowhere did EFSEC state that the parcel actually satisfied 

Whistling Ridge's mitigation obligation. The site certification agreement 

requires that Whistling Ridge submit a habitat mitigation plan and EFSEC 

stated that Whistling Ridge's mitigation obligation "may" (not "must") be 

satisfied by the purchase of a mutually acceptable mitigation parcel or by 

contributing money or fees for mitigation. AR 29286, 29320, 29324, 

36167-8.46 As described above at footnotes 28 and 29, administrative 

decisions, like decisions of the courts, must be read as whole. Contrary to 

the Opponents' contention, EFSEC's statements about the mitigation 

parcel cannot fairly be read as inconsistent regarding EFSEC's acceptance 

of the parcel or as prohibiting Whistling Ridge from offering the parcel as 

part of its mitigation plan. EFSEC did not accept the parcel but did not 

prohibit Whistling Ridge from offering it in the future. 

the balance of EFSEC's treatment of the parcel. The complete sentence is: "[EFSEC] 
considered and favorably regarded that proposal; however, it was never really presented 
to [EFSEC] in the form of a stipulated agreement between the parties, and so therefore 
[EFSEC] simply acknowledged in the adjudicative process and its consideration but did 
not make a finding on that particular issue because it was never culminated into a 
stipulated agreement to [EFSEC]." AR 28720. 

46 The Opponents also comment in passing that the proposed mitigation parcel 
may not provide habitat for the same species of wildlife that would be impacted by the 
Project. Pet. Br. at 37 n 37. This passing comment violates RAP 10.3(a)(6) and the 
Court should disregard it. Hollis, 137 Wn.2d at 689 n.4. If the Court considers the 
comment, the Department of Fish and Wildlife specifically approved the parcel as 
appropriate mitigation and consistent with the Wind Power Guidelines, which do not 
mandate identical forest habitat. AR 15825,20227, 18010 (the Guidelines "should not be 
viewed as preventing or discouraging ... 'customized' or 'alternative' mitigation 
packages"). In addition, this issue is not properly before this Court because the 
Opponents failed to 1) include this issue in their Petition for Judicial Review, CP 17-18 
(§ 7.2.7), as required by RCW 34.05.546; or 3) properly assign error under 
RAP 10.3(a)(4). Pet. Br. at 4-8. 
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Based on this record, EFSEC properly allowed the Opponents to 

be heard pursuant to RCW 34.05.449(2), RCW 80.50.090(3), and 

WAC 463-30-020 and did not act in an arbitrary and capricious fashion in 

making consistent findings about the habitat mitigation parcel. 

C. The Governor and EFSEC Properly ·Implemented the 
Legislative Policy to Minimize Adverse Environmental Effects 
Through Available and Reasonable Methods 

1. Increased cut-in speeds 

The Opponents contend that EFSEC violated RCW 80.50.010 and 

WAC 463 -14-020( 1) when it did not require Whistling Ridge to 

implement increased turbine cut-in speeds (i.e., the speed at which turbine 

blades begin spinning) to protect birds and bats. Pet. Br. at 40-41.47 

RCW 80.50.010 and WAC 463-14-020(1) state the Legislature's policy 

that EFSEC minimize adverse environmental effects "through available 

and reasonable methods." 

47 The Opponents also comment in passing that Whistling Ridge "may have" 
underestimated the likely fatality rates for birds and bats. Pet. Br. at 41 n.77. This 
passing comment violates RAP 10.3(a)(6) and the Court should disregard it. Hollis, 
137 Wn.2d at 689 n.4. In addition, this issue is not properly before the Court because the 
Opponents failed to 1) include it in their Petition for Judicial Review, CP 19 (§ 7.2.10), as 
required by RCW 34.05.546; or 2) properly assign error under RAP 10.3(a)(4). 
Pet. Br. at 4-8. If the Court elects to consider the comment, it should be rejected because 
the Opponents do not contend that EFSEC committed reversible error. EFSEC received 
and considered testimony regarding predicted avian, and bat fatalities from both 
Whistling Ridge and the Opponents. The Opponents' testimony was also submitted as a 
comment on the Draft Environmental Impact Statement. AR 26774-78. As the 
unchallenged FEIS recognized, the Opponents' testimony overestimated fatality rates and 
relied on a flawed assumption. AR 33174 ("[T]he inflated estimates of raptor mortality 
by Smallwood are flawed[.]"); AR 33180 ("Not accounting for this probability of finding 
carcasses during multiple searches leads to an overestimate of fatality rates in 
Smallwood's estimator.") 
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The Opponents' contention is meritless because their witness, 

Shawn Smallwood, admitted that increased cut-in speeds have not been 

adopted at any wind energy facility and that the only specific design he 

identified is "experimental." AR 15408. 

Based on this record, RCW 80.50.010 and WAC 463-14-020(1) 

did not require EFSEC to treat increased cut-in speeds as an available and 

reasonable method of minimizing impacts. EFSEC also was not required 

to specifically address increased cut-in speeds because, for an issue to be 

properly raised before an agency, there must be more than a slight 

rclerenQ_e to the issue in the record. King Cnty. v. Wash. State Boundary 

Review Bd. for King Cnty., 122 Wn.2d 648, 670, 860 P.2d 1024 (1993); 

Miles v. Harris, 645 F.2d 122, 124 (2d Cir. 1981) (agencies are not 

"require[ d] . . . explicitly to reconcile every conflicting shred of . . . 

testimony"). 

2. Radar-activated safety lighting 

The Opponents allege that when EFSEC did not require radar-

activated safety lighting, it violated the requirement to use available and 

reasonable methods to reduce effects on the environment, including 

esthetic, heritage and recreational resources. Pet. Br. at 43-44.48 

48 EFSEC analyzed the Project area's scenic heritage, the implications of the 
nearby National Scenic Area (16 U.S.C. § 544o(a)(10)), the significant development that 
has already occurred in the Gorge, and the competing testimony on the question of visual 
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Although the Opponents contend that EFSEC should have required 

radar-activated aviation lighting to protect scenic resources, they have not 

demonstrated that such technology was either available or reasonable. 

The unchallenged FEIS described the Project's aviation safety lighting as 

small blinking points of red light that would not light up the sky or the 

surrounding landscape, and concluded that compliance with the Federal 

Aviation Commission's lighting requirements provided appropriate 

mitigation, noting that such lights are to some degree shielded from 

ground level view due their vertical beam. AR 28416-8. By comparison, 

the Columbia Gorge "already contains lighting on massive hydro-electric 

dams, high-voltage transmission lines, antennas, highways, [and] in 

cities .... " AR 16097. 

The Opponents imply that radar-activated aviation lighting is 

available and reasonable but the evidence they cite contradicts their 

position. Pet. Br. at 47 n.89. Their witness, Dean Apostol, did not address 

availability and reasonableness; he merely suggested that Whistling Ridge 

should have analyzed radar-activated lighting technology. AR 14609. 

The Counsel for the Environment expressed no opinion on availability or 

impacts. AR 29346-54, 28357-9, 29317-19. After spending two days viewing the 
Project site, and doing a detailed viewing site analysis, EFSEC ultimately adopted the 
recommendation of the Counsel for the Environment to eliminate turbines corridors A-1 
through A-7. AR 29336, 29352-3. EFSEC also went beyond that recommendation and 
prohibited turbine corridors C-1 through C-8. AR 29352, 29367, 29317 n.12. 
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reasonableness, instead suggesting only that Whistling Ridge should have 

investigated such technology. AR 22286. The Opponents cite to 

Opponent Friends of the Columbia Gorge's petition for reconsideration of 

EFSEC's recommendation, and excerpts attached to it from a 2011 permit 

for a Wyoming wind farm. AR 28831~32, 28869-73. Even assuming that 

information presented for the first time in a motion for reconsideration can 

be considered notwithstanding WAC 463-30~335(2)'s requirement that 

petitions for reconsideration be based on evidence in the record, the 

Wyoming permit required that developer to seek Federal Aviation 

Administration approval for radar~activated aviation lighting but did not 

indicate that such lighting was reasonable or available (or that it would 

ever receive FAA approval). AR 28871, 28872, 28873. What the record 

also showed-and the Opponents do not challenge-is that radar-activated 

lighting may actually pose a risk to planes due to concerns about lighting 

system failures. AR 16096. 

The Opponents also fail to mention the testimony of Michael Lang, 

Opponent Friends of the Columbia Gorge's Conservation Director. 

AR 16009. Although he testified to his "understanding" that an unnamed 

project somewhere in the northeastern United States used radar-activated 

lighting, he did not testify that such lighting was part of the settlement 

48 



between Friends and another turbine project developer in the vicinity of 

the Gorge. AR 19025-6, 16014, 19035. 

Based on this record, EFSEC was not required to treat radar­

activated safety lighting as an available and reasonable method under 

RCW 80.50.010 and the Opponents have not demonstrated that EFSEC 

erroneously applied the law, that EFSEC's decision was unsupported by 

substantial evidence, or that EFSEC violated a rule. 

3. Measures to reduce turbine blade spin time 

The Opponents also allege that EFSEC should have required 

unspecified "measures to reduce the amount of time that the turbine blades 

spin when not generating energy." Pet. Br. at 49. They neither identify 

such measures nor demonstrate that they are available and reasonable. 

Based on this record, EFSEC was not required to treat unidentified 

measures to reduce blade spin time as available and reasonable methods 

under RCW 80.50.010 and the Opponents have not demonstrated that 

EFSEC failed to decide an issue that was properly raised before it or failed 

to dispose of a properly contested issue. 
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D. The Governor and EFSEC Properly Addressed Land Use 
Consistency 

1. The Opponents have not overcome Skamania County 
Resolution 2009-54, which is prima facie proof of land 
use consistency 

The Energy Facility Site Locations Act required EFSEC to 

determine whether the Project's site "is consistent and in compliance 

with" Skamania County's comprehensive land use plan and zoning 

ordinances" (collectively "land use provisions"). RCW 80.50.090(2), 

WAC 463-26-050, -060, -110. EFSEC's rules gave Whistling Ridge the 

opportunity to submit to EFSEC a certificate from Skamania County 

certifying consistency of the site with the County's land use provisions. 

WAC 463-26-090. Whistling Ridge submitted Skamania County 

Resolution 2009-54 which, under EFSEC' s rules, constituted prima facie 

proof of consistency "absent contrary demonstration by anyone present at 

the hearing." AR 11596-11624, WAC 463-26-090. As the entity 

empowered to implement and interpret its land use provisions, Skamania 

County's interpretation is worthy of deference. Ford Motor Co. v City of 

Seattle, Executive Servs. Dep 't, 160 Wn.2d 32, 42, 156 P .3d 185 (2007) 

(reviewing courts give considerable deference to a local government's 

construction of its zoning ordinances). As explained below, EFSEC 
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correctly concluded that the Opponents did not overcome this 

presumption. AR 29342-3,29366,29314. 

2. Background on the legal relationship between 
Skamania County's Comprehensive Plan and its zoning 
ordinances 

Skamania County developed its comprehensive plan and zoning 

ordinances pursuant to the Planning Enabling Act, RCW 36.70. 

AR 11601. That Act and decades of settled case law define the nature 

of-and establish a hierarchy between-those documents. 

The Planning Enabling Act defines comprehensive plans as the 

"beginning step" in planning, as "policy guide[s]," and as a "source of 

reference to aid in the developing, correlating and coordinating official 

regulations and controls." RCW 36.70.020(6). The Act mandates that 

"[i]n no case shall the comprehensive plan, whether in its entirety or area 

by area or subject by subject[,] be considered to be other than in such form 

as to serve as a guide to the later development and adoption of official 

controls." RCW 36.70.340. Washington courts have thus consistently 

held that comprehensive plans have no project-specific regulatory effect. 

Citizens for Mount Vernon v. City of Mount Vernon, 133 Wn.2d 861, 873-

74, 947 P.2d 1208 (1997); Cougar Mountain Assocs. v. King Cnty., 

111 Wn.2d 742, 757, 765 P.2d 264 (1988); Westside Hilltop Survival 

Comm. v. King Cnty., 96 Wn.2d 171, 175-176, 634 P.2d 862 (1981); 
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Cathcart-Maltby-Clearview Cmty. Coun. v. Snohomish Cnty., 

96 Wn.2d 201, 212,634 P.2d 853 (1981).49 

Zoning ordinances, in contrast, are one of the "official controls" on 

"the physical development of a county ... and are the means of translating 

into regulations and ordinances all or any part of the general objectives of 

the comprehensive plan." RCW 36.70.020(11), .550, .570; Viking 

Properties, Inc. v. Holm, 115 Wn.2d 112, 126, 118 P.3d 322 (2005) 

(" ... it is local development regulations ... which act as a constraint on 

individual landowners."). Zoning ordinances are presumed to be valid. 

Cathcart-Maltby-Clearview, 96 Wn.2d at 211. 

49 Exceptions to this principle are when the zoning ordinance itself requires 
compliance with the comprehensive plan, Weyerhaeuser v. Pierce Cnty., 124 Wn.2d 26, 
43, 873 P.2d 498 (1994), or the legislature creates a statutory exception by giving 
comprehensive plans direct regulatory effect, as is the case of the State Environmental 
Policy Act in RCW 43.21C.060. West Main Assocs. v. City of Bellevue, 
49 Wn. App. 513, 524-25, 742 P.2d 1266 (1987). The Opponents describe this latter 
exception somewhat inaccurately by stating that comprehensive plans are enforceable 
standards when "specifically called out" as the basis for exercising regulatory authority. 
Pet. Br. at 50 n.93. This is only correct if by "specifically called out" the Opponents 
mean "the legislature has enacted a statute, such as the one discussed in West Main 
Assocs., which expressly mandates that comprehensive plans be given regulatory effect." 
RCW 80.50.090(2) is not such a statute. RCW 80.50.090(2) requires EFSEC to 
"determine" whether the site is "consistent and in compliance with" the comprehensive 
plan and zoning ordinances. In contrast to the statute addressed in West Main Assocs., 
RCW 80.50.090(2) does not state that it gives direct regulatory effect to comprehensive 
plans. In addition, RCW 80.50.090(2) should be read in concert with the rest of 
RCW 80.50. State, Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 11, 
43 P.3d 4 (2002). Notwithstanding the State's power to preempt local land use 
provisions, RCW 80.50.100(2) states that EFSEC "shall include conditions in the draft 
certification agreement ... to protect ... local government or community interests .... " 
The Opponents' reading would disrupt the settled expectations of local governments and 
the public that comprehensive plans have no project-specific regulatory effect and would 
create a senseless dichotomy between energy facilities sited by EFSEC and energy 
facilities sited by local governments, with the former-but not the latter-subject to 
direct regulation by the comprehensive plan. 
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In the event of a conflict between a zoning ordinance and a 

comprehensive plan, the specific zoning ordinance prevails. Citizens for 

Mount Vernon, 133 Wn.2d at 874 (citing Cougar Mountain, 

111 Wn.2d at 757); Nagatani Bros., Inc. v. Skagit Cnty. Bd. of Comm 'rs, 

108 Wn.2d 477, 480, 739 P.2d 696 (1987). If a comprehensive plan 

prohibits a particular use but the zoning code permits it, the use is 

permitted. Citizens for Mount Vernon, 133 Wn.2d at 874. These 

principles have been enforced by courts both prior to and following the 

enactment of the Growth Management Act ("GMA") in 1991.50 

The Project is located within the Skamania County comprehensive 

plan's Conservancy land use designation.51 AR 11604. The designation is 

"intended to provide for the conservation and management of existing 

natural resources in order to achieve a sustained yield of these resources, 

and to conserve wildlife resources and habitats." AR 22012. Within the 

Conservancy designation "[l]ogging, timber management, agricultural and 

5° Citizens for Mount Vernon, 133 Wn.2d at 873-74 (post-GMA); Cougar 
Mountain, 111 Wn.2d at 757 (pre-GMA); Nagatani Bros., 108 Wn.2d at 480 (pre-GMA); 
Timberlake Christian Fellowship v. King Cnty., 114 Wn. App. 174, 183, 61 P.3d 332 
(2002), review denied sub nom., Citizens for a Responsible Rural Area Dev. v. King 
Cnty., 149 Wn.2d. 1013, (post-GMA); Lakeside Indus. v. Thurston Cnty., 
119 Wn. App. 886, 894-5, 83 P.3d 433, review denied, 152 Wn.2d 1015 (2004) (post­
GMA). 

51 Skamania County approved its first comprehensive plan in 1977, AR 21994, 
and adopted zoning ordinances between 1989 and 1991. AR 21996. In 2007, the County 
adopted a new comprehensive plan. AR 16866. In 2008, the County prepared new 
zoning ordinances, but they cannot go into effect until the County prepares an 
Environmental Impact Statement. AR 16864, 16892. As a result, the County's current 
zoning ordinances predate its 2007 comprehensive plan. 
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mineral extraction" are the "main use activities" and the plan enumerates 

particular uses that are appropriate "depending upon ... adopted zoning 

classifications." AR 22012-3. 

Consistent with the Planning Enabling Act, the comprehensive 

plan defines itself as a policy guide implemented through development 

regulations and not as a self-effectuating regulatory enactment. 

AR 21993, 22009 (Land Use Element "provides policy guidance" for uses 

of land with "[p ]recise standards, such as ... permitted uses ... included 

in the various implementing ordinances .... "). 

Policy LU.1.2 in the plan provides that the comprehensive plan is 

not intended "to foreclose on future opportunities that may be made 

possible by technical innovations, new ideas and changing attitudes [so] 

other uses that are similar to the uses listed here should be allowable uses, 

review uses or conditional uses, only if the use is specifically listed in the 

official controls of Skamania County for that particular land use 

designation." AR 22013 (emphasis added). One of the uses enumerated 

as appropriate within the Conservancy designation is "[p ]ublic facilities 

and utilities, such as ... utility substations .... " Id. In accordance with 

Policy LU.1.2, the County considered the Project to be a semi-public 

utility facility that is similar to such public facilities and utilities. 

AR 11603-4. 
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Consistent with the comprehensive plan's statement that 

appropriate uses within the Conservancy designation depend upon adopted 

zoning classifications, the Project is within the County's unmapped 

("UNM") zoning classification. AR 22012, 11608.52 In the UNM zoning 

classification, "all uses which have not been declared a nuisance by 

statute, resolution or court of jurisdiction are allowable." Skamania 

County Code 21.64.020, AR 22127. The County's list of public nuisances 

does not include wind energy projects. Skamania County Code 8.30.01 0, 

AR 11608. 

3. The Opponents have not overcome the presumption of 
land use consistency created by Resolution 2009-54 

The Opponents contend that the Project is inconsistent with the 

comprehensive plan's Conservancy designation because wind projects are 

not specifically enumerated as allowed uses and because the Project is 

inconsistent with the purpose of the Conservancy designation. 

Pet. Br. at 52. Their argument fails to overcome the presumption of 

consistency attached to Skamania County Resolution 2009-54. 

AR 11596-11624, WAC 463-26-090. 

First, as discussed above, it is settled law that Skamania County's 

comprehensive plan is not a self-effectuating regulatory document that can 

52 The only exception is a five-acre parcel in the R-5 zone devoted to an 
alternative location for the operations and maintenance facility. AR 28365. This parcel 
plays no role in the Opponents' appeal. 
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directly "allow" or "prohibit" the Project. As a result, it is irrelevant 

whether or not the plan enumerates wind projects as an allowed use. 

Second, even if the comprehensive plan has direct regulatory effect 

(which it does not), the Project complies with the plan. The Opponents 

base their argument to the contrary on the plan's Policy LU.6.1. 

Pet. Br. at 52-53. By its own term, Policy LU.6.1 does not invalidate 

previously enacted zoning ordinances such as Skamania County 

Code 21.64.020, which allows within the UNM zoning classification any 

use that is not a nuisance. Consistent with the status of the comprehensive 

plan as a plan, based upon which future zoning ordinances will be 

developed, Policy LU.6.1 addresses future zoning ordinances: "[t]hree 

types of uses should be established for each land use designation under 

this plan and for any zone established to implement this plan." AR 22017 

(emphasis added), RCW 36.70.340.53 

Policy LU.6.1 must also be read in the context of the goal that it 

supports: the public participation Goal, LU.6, is "[t]o provide 

opportunities for citizen participation in the government decision process 

and in planning activities regarding land development." AR 22017. 

Reading the policy to invalidate automatically Skamania County 

53 As discussed above at footnote 51, Skamania County's 2007 comprehensive 
plan post-dates its zoning ordinances, so its implementing ordinances have yet to be 
enacted. 
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Code 21.64.020 violates not only this public participation goal but also the 

Planning Enabling Act's public notice and comment requirements for 

zoning ordinance amendments. RCW 36.70.580, .630. 

Moreover, a separate policy, Policy LU. 1 .2, allows uses similar to 

those enumerated in the Conservancy designation, so by its own terms the 

plan does not require all allowed uses to be expressly enumerated. 54 

AR 22013. The County considered the Project to be a semi-public facility 

contemplated by Policy LU. 1.2 as a use that is similar to the public 

facilities and utilities specifically enumerated as allowed uses. AR 11604, 

22013.55 While the Opponents contend that this reading of Policy LU.l.2 

is incorrect because it also contains "operative, regulatory language" 

54 The Opponents may argue in reply that RCW 36.70.545 invalidates zoning 
ordinances that are inconsistent with a comprehensive plan. RCW 36.70.545 provides 
that "development regulations of each county that does not plan under RCW 36.70A.040 
[the GMA] shall not be inconsistent with the county's comprehensive plan." 
RCW 36.70.545 does not invalidate inconsistent zoning ordinances. The Court should 
construe RCW 36.70.545 together with the related statutes in the Planning Enabling Act. 
Tracfone Wireless, Inc. v. Wash. Dep 't of Rev., 170 Wn.2d 273, 281, 242 P.3d 810 
(2010). The Opponents' reading of RCW 36.70.545 would contradict RCW 36.70.340, 
which defines comprehensive plans as guides to later development of zoning ordinances, 
and RCW 36.70.580 and .630, which require public notice and comment before zoning 
ordinances are amended. Automatic invalidation of existing zoning ordinances upon 
adoption of a new and allegedly inconsistent comprehensive plan would disrupt the 
settled expectations of local governments, landowners, and the public, and (depending on 
the scope and content of an amended comprehensive plan) could leave some local 
governments and landowners unexpectedly lacking zoning ordinances. The Court should 
avoid such an unlikely, absurd and strained construction. Kilian v. Atkinson, 
147 Wn.2d 16, 21, 50 P.3d 638 (2002). 

55 Skamania County Code 21.08.010 defines "semi-public facilities" as 
"facilities intended for public use which may be owned and operated by a private entity." 
The record reflects that Whistling Ridge has requested connection to the Bonneville 
Power Administration's transmission Jines for use by public utilities. AR 25181, 15933, 
16819. 
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mandating that similar uses are only allowed if specifically listed in a 

zoning ordinance, comprehensive plans by definition do not contain 

"operative, regulatory language." Moreover, Policy LU.1.2, like Policy 

LU.6.1, is contemplatingjuture zoning ordinances. 

The Opponents are equally incorrect that the Project is inconsistent 

with the purpose of the Conservancy designation, which is to "provide for 

the conservation and management of existing natural resources in order to 

achieve a sustained yield of these resources, and to conserve wildlife 

resources and habitats." Pet. Br. at 55~6, AR 22012. The Opponents 

assert that by referring to Wikipedia rather than looking at 

RCW 36.70A.060(1)(a) in the Growth Management Act, EFSEC 

misconstrued the term "natural resource" as including wind power. Their 

contention is meritless for three reasons. 

First, the Growth Management Act provision cited by the 

Opponents, RCW 36.70A.060(l)(a), requires counties planning under the 

Growth Management Act to adopt regulations to conserve agricultural, 

forest, and mineral resource lands. 56 But since Skamania County does not 

plan under the Growth Management Act, the statute is inapplicable to the 

County. AR 11601. 

56 RCW 36.70A.060(1)(a) refers to RCW 36.70A.170, which requires all 
counties to designate agricultural, forest, and mineral resources lands. 
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Second, even ifRCW 36.70A.060(1)(a) applied to the County, the 

Opponents have not demonstrated that the legislature intended in the 

Growth Management Act to prevent local governments and EFSEC from 

considering wind to be a natural resource.57 To the contrary, state law 

specifically defines wind as a natural resource. RCW 19.29A.090(3) 

("qualified alternative energy resources means [w]ind"); 

RCW 19.285.030(20) ("[r]enewable resource ... means ... wind").58 

Third, given that state law defines wind as a natural resource, the 

Opponents cannot credibly argue that EFSEC committed reversible error 

when it stated that "[a]ir and the force of wind are identified as natural 

resources. See, e.g., Wikipedia." AR 29343 n.23 (emphasis in original). 

Webster's Third New Int'l Dictionary defines "natural resources" as 

"materials (as mineral deposits or waterpower) supplied by nature." 

Webster's Third New Int'l Dictionary, 1507 (2002). Wind power meets 

57 Based on their arguments before EFSEC, the Opponents may argue in their 
reply that RCW 36.70A.020(8) and RCW 36.70A.l70 in the Growth Management Act 
restrict consideration of wind as a natural resource. AR 28793-4. Neither statute pertains 
to the definition of "natural resource" in the Conservancy designation's purpose 
statement. RCW 36.70A.020 describes goals that are to be used exclusively by counties 
planning under the Act but, as already explained, Skamania County does not plan under 
the Act. Moreover, RCW 36.70A.020(8) encourages counties to maintain and enhance 
"natural resource industries," not "natural resources." RCW 36.70A.170 requires all 
counties to designate "resource lands," including "[f]orest lands that are not already 
characterized by urban growth and that have long-term significance for the commercial 
production of timber." However, nowhere does RCW 36.70A.020(8) or 
RCW 36.70A.170 prohibit wind from being identified as a natural resource for other 
purposes. 

58 The Director of Washington's State Energy Office, Tony Usibelli, testified 
that "[e]nergy policy and law in Washington have been evolving to 
strengthen ... support for renewable resources, including wind." AR 15346, 15345. 
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this definition. 

For all of these reasons, the Opponents did not overcome the 

presumption of land use consistency created by Skamania County 

Resolution 2009-7 4. They therefore have not demonstrated to this Court 

that EFSEC's finding of land use consistency was reversible error. 

4. EFSEC properly construed Skamania County's 
moratorium 

The Opponents contend that EFSEC misinterpreted the County's 

moratorium by concluding that it is not a zoning ordinance. Pet. Br. at 58. 

The Opponents are incorrect for three reasons. 

First, the Opponents misrepresent the moratorium as directly 

"prohibiting" forest practices conversions. Insofar as it is applicable to 

this case, the moratorium applies, not directly to forest practice 

conversions, but to the County's acceptance and processing of State 

Environmental Policy Act ("SEPA") checklists related to certain forest 

practices conversions. 59 AR 16856. 

Second, under the Skamania County Code, a SEPA checklist is 

"not needed if . . . SEP A compliance has been initiated by another 

agency." Skamania County Code 16.04.070(A). EFSEC initiated SEPA 

59 The moratorium also applies to the County's acceptance and processing of 
certain permits for larger parcels created by deed after January 2006 and for subdivisions 
and short subdivisions, but these portions of the moratorium play no role in this case. 
AR 16856. 
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compliance for the Project, so the County's moratorium on its own 

acceptance and processing of a SEP A checklist is facially inapplicable to 

the Project. 60 AR 1015. 

Third, even if the moratorium had any bearing on the Project's 

SEP A checklist (which it did not), the moratorium is not a zoning 

ordinance as defined in the Energy Facility Site Locations Act. The Act 

defines "zoning ordinance" as a local government ordinance "regulating 

the use of land." RCW 80.50.020(22). The moratorium does not regulate 

land use because to "regulate" means to "govern or direct according to 

rule," and Skamania County's acceptance and processing-or moratorium 

on acceptance and processing-of SEP A checklists does not govern or 

direct land use. Webster's Third New Int'l Dictionary, 1913 (2002). 

SEP A checklists provide information that governments use to determine 

whether a proposal's environmental impact requires preparation of an 

Environmental Impact Statement. WAC 197-11-315, -960. Such 

environmental information assists governments make decisions about 

60 This result with regard to EFSEC projects is consistent with the purpose of the 
County's moratorium, which the County enacted in response to encroaching residential 
development. AR 16854 ("most of the area ... not ... covered by a zoning classification 
is ... used as commercial forest land ... and ... the Growth Management Act requires 
counties to protect commercial forest land from encroaching residential use"), AR 16855 
("[t]he County Commissioners are determining which areas will be designated as 
commercial forest land and protected from the encroachment of residential uses"; 
"uncontrolled residential growth in the areas of commercial forest 
lands ... could ... increase the risk of forest fires; and "information was gathered to help 
determine ... the best locations ... for future residential development") (emphasis 
added). 
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proposals. WAC 197-11-055(2), Norway Hill Pres. & Prot. Ass'n v. King 

Cnty., 87 Wn.2d 267, 277-78, 552 P.2d 674 (1976). The environmental 

information does not, however, itself impose any self-effectuating 

regulatory controls, i.e., it does not "regulate" land use within the meaning 

of Energy Facility Site Locations Act. 61 

Based on this record, the Opponents have not demonstrated that 

EFSEC improperly interpreted the County's moratorium. 

E. The Site Certification Agreement Does Not Allow the Project 
Layout to Be Impermissibly Undetermined, Properly 
Addresses Forest Practices Decision Making, and Contains 
Consistent Forest Practices Provisions 

1. The site certification agreement does not allow the final 
Project layout to be impermissibly undetermined 

The Opponents contend that the Project's layout and impacts are 

impermissibly undetermined because individual turbines may be located 

"almost anywhere within the 1, 150-acre Project site." Pet. Br. at 65. In 

reality, the site certification agreement requires that construction and 

operation "shall be located within the areas designated herein and in the 

modifications to revised Application for Site Certification." AR 29273. 

61 The meaning of the zoning ordinance definition in RCW 80.50.020(22) is 
plain on its face. However, if the statute were deemed ambiguous, application of the 
canons of construction would still result in the exclusion of SEP A activities from the 
ambit of the statute. Expressing one thing in a statute implies the exclusion of the other 
and statutory omissions are deemed to be exclusions. In re Det. of Williams, 
147 Wn.2d 476, 491, 55 P.3d 597 (2002). If the legislature intended to include SEPA 
activities in the definition of "zoning ordinance" it would have included a reference to 
RCW 43.21C in RCW 80.50.020(22). The lack of such a reference indicates legislative 
intent to exclude such activities from the definition. 
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EFSEC's Recommendation, as incorporated into the site certification 

agreement, specifically states that "[w]ind turbine towers would be 

distributed among five turbine corridors, identified as Corridors A through 

E on Application Revised Fig. 2.3-1" (and excluding construction of 

turbine corridors A-1 through A-7 and the C-1 through C-8). AR 29271, 

29323-4 (turbine corridor map), 29319, 29317 n.12.62 Thus, the scope of 

the Project is not impermissibly undetermined. 

The Opponents now point to language in the agreement stating that 

the turbines' final locations may vary from the locations shown on the 

conceptual drawings in the application. Pet. Br. at 65, n.1 08. This does 

not support their argument that turbines may therefore be located 

anywhere within the 1, 152-acre site. The Opponents have selectively 

omitted the balance of the sentence, which states "but [the turbine 

locations] shall be consistent with the conditions of this Agreement 

and ... the final ... plans approved by EFSEC." AR 29274. Read in the 

context of the provisions described above, this language allows turbines to 

be located within the five corridors, but does not allow the corridors to 

change location or allow turbine construction outside the corridors. 

62 See also AR 29350 (tower placement in the corridors is subject to micro­
siting), AR 4316 (application sought approval for construction within corridors, 
AR 25325 (FEIS analyzed turbines in corridors), AR 16818 (Whistling Ridge testimony 
regarding turbine corridors). 
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The Opponents also argue that by deferring final approval of 

specific turbine locations to a future date, the Governor has violated public 

participation requirements. As described above, this contention is 

meritless because the Opponents have multiple meaningful opportunities 

for future participation, including the option of seeking judicial review. 

Based on this record, the Governor's decision was supported by 

substantial evidence, complied with all rules and procedures, and the 

Opponents have not demonstrated substantial prejudice. 

2. The site certification agreement properly addresses 
forest practices decision making 

The Opponents contend that EFSEC erred by deferring regulatory 

decision making under the Forest Practices Act. 63 Pet. Br. at 67-68. 

The Opponents are incorrect. The Energy Facility Site Locations 

Act supersedes the Forest Practices Act for EFSEC-regulated projects but 

the Governor and EFSEC have elected to regulate the Project's forest 

practices by applying the latter Act. RCW 80.50.11 0, AR 29294, 29302. 

The site certification agreement states that Whistling Ridge's forest 

practices activities must be permitted by a forest practices application and 

63 The Forest Practices Act regulates the growing, harvesting, or processing of 
timber on forest land. RCW 76.09.010; RCW 76.09.020(15), (17). Landowners must 
submit forest practices notifications or application prior to beginning most forest 
practices. RCW 76.09.050(2); WAC 222-20-010(1). Depending on the classification of 
the forest practice, the landowner must either obtain regulatory approval of a forest 
practices application or wait for the expiration of a specified number of days after filing a 
notification. Id.; WAC 222-20-020. 
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that this obligation applies "to activities during the construction phase of 

the project and to subsequent activities on land remaining in forestry for 

the duration of the project." AR 29294. As discussed in more detail in the 

succeeding section of this brief, the site certification agreement requires 

Whistling Ridge to submit forest practices applications sixty days prior to 

beginning forest practices associated with construction, and again sixty 

days prior to beginning any forest practices on land remaining on forestry 

for the duration of the Project. AR 29294, 29283, 29276, 29302. 

This structure ensures that EFSEC's analysis of Whistling Ridge's 

forest practices will occur within a reasonable proximity to the time of the 

activities, rather than months or years previously, and that EFSEC's 

analysis is based on the most precise and current information about on-

the-ground conditions. This approach is consistent with the relatively 

short timeframes applicable to forest landowners who are not regulated by 

EFSEC64 and with the adaptive management approach to Project 

regulation discussed in detail above. 

The Opponents are equally incorrect that by deferring forest 

practices decisions to the future, EFSEC has deprived them of public 

participation opportunities. As described above, the law accords the 

64 Under the Forest Practices Act, the timeframe between filing a forest practices 
application and the time landowners may begin operations is generally short. WAC 222-
20-010(1), -020(1) (generally fourteen to sixty days). 
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Opponents multiple meaningful opportunities for public participation in 

future decision making and the Opponents have pointed to no requirement 

that the site certification agreement recite those provisions. 

Based on this record, the Governor's decision properly decided all 

issues, complied with EFSEC's rules, was based on substantial evidence, 

and is not arbitrary and capricious, and the Opponents have not 

demonstrated substantial prejudice. 

3. The site certification agreement contains consistent 
forest practices provisions 

The Opponents contend that site certification agreement Articles 

IV(M) and VII(E) are inconsistent. Pet. Br. at 69.65 The Opponents are 

incorrect because Articles IV(M) and VII(E) are consistent where 

consistency is required. 

Both articles require Whistling Ridge to comply with the Forest 

Practices Act throughout the life of the Project. AR 29294, 29302. 

Article IV(M) applies to the construction phase of the Project and 

therefore requires compliance "during the construction phase of the 

project and to subsequent activities on land remaining in forestry for the 

duration of the [P]roject." AR 29283, 29294. Article VII(E) applies to 

Project operations and therefore requires compliance only for ''activities 

65 This issue is not properly before this Court because the Opponents failed to 
exhaust their administrative remedies as required by RCW 34.05.534. AR 22202, 22288, 
28768,28808,29092,29180. 
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on land remaining in forestry for the duration of the [P]roject." 

AR 29301,29302. 

Both articles contain a sixty-day deadline for submitting forest 

practices applications but, because the articles come into play at different 

points during the Project's lifespan, each contains a different trigger for 

the start of the sixty-day clock. Article IV(M) applies to the construction 

phase, so it requires submission of a forest practices application sixty days 

prior to "initiating ground disturbance activities."66 AR 29294. Article 

VII(E), in contrast, requires submission of the application 60 days prior to 

actually "initiating forest practices" on "land remaining in forestry for the 

duration of the [P]roject." AR 29302. 

While Section VII(E) states that the Department of Natural 

Resources will conduct forest practices compliance and enforcement on 

EFSEC's behalf, and Section IV(M) does not, the Adjudication Order 

(which is part of the site certification agreement, AR 29271) explicitly 

66 This is consistent with the agreement's definition of "construction" as "any 
foundation construction including hole excavation, form work, rebar, excavation and 
pouring of concrete for the [turbines and other structures] and erection of any permanent, 
above-ground structures" and with the incorporated Recommendation's requirement that 
Whistling Ridge submit a forest practices application sixty days prior to construction. 
AR 29276, 29327. The Opponents' comment that the definition of "construction" does 
not include activities governed by the Forest Practices Act misses the point. Pet. 
Br. at 70. It is true that regulation under the Forest Practices Act concerns forest 
practices as defined in RCW 76.09.020(17) and does not regulate activities such as hole 
excavation and pouring of concrete. However, forest practices associated with these 
types of construction activities are regulated, usually as conversion-related forest 
practices defined as Class IV -Generals. See RCW 76.09.050(\)(Class IV(a)); WAC 222-
16-050(2)(Ciass IV -Generals described). 
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stated that EFSEC "retains the Department of Natural Resources ... as a 

subcontractor to assist [EFSEC] in ensuring that a Project meets all 

applicable requirements of the [Forest Practices Act]." AR 29360, 29370. 

As a result, there can be no legitimate doubt about forest practices 

enforcement under both articles. 

Contrary to the Opponents' reading, Article IV(M) does not 

enumerate as requiring a forest practices application "road construction 

and reconstruction, reforestation, gravel and rock removal, and slash 

disposal." Pet. Br. at 70. Article IV(M) requires a forest practices 

application for "all forest practices, including, but not limited to, timber 

harvest, road construction/reconstruction and reforestation activities," with 

the full scope of such coverage determined by the overarching citation to 

the Forest Practices Act and rules, which regulate forest practices 

associated with such activities. AR 29294. The references to "gravel and 

rock removal, and slash disposal" cited by the Opponents are in the next 

portion of Article IV(M), which specifies that "other activities ... may 

require additional permits" such as a surface mining reclamation permit or 

a burn permit. AR 29294~5 (emphasis added). While the Opponents 

complain that Article VII(E) does not contain these requirements, Article 
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VII(E) specifically requires Forest Practices Act compliance for "all" 

forest practices.67 

Based on this record, the Opponents have not demonstrated that 

the site certification agreement contained inconsistent references to forest 

practices, that EFSEC failed to decide all issues, or that the Governor's 

decision was arbitrary and capricious. 

F. The Opponents Are Not Entitled to Attorneys' Fees and Costs 

The Opponents seek attorneys' fees and other expenses against 

EFSEC under RCW 4.84.350, the Equal Access to Justice Act 

(''EAJA").68 Pet. Br. at 71~72. This Court should deny the Opponents' 

request. Even if Opponents were to prevail on one or more issues, 

EFSEC's actions were "substantially justified," prohibiting any EAJA 

award against it.69 

To be awarded EAJA fees and expenses, a party must first be a 

"prevailing party" because it "obtained relief on a significant issue that 

achieves some benefit that the qualified party sought." 

67 The omission of a reference in Article VII(E) to additional permits such as 
surface mining reclamation or burn permits is reasonable because these permits are most 
likely to be needed during Project construction, not Project operations. 

68 RCW 4.84.350(1) states in pertinent part that "a court shall award a qualified 
party that prevails in a judicial review of an agency action fees and other expenses, 
including reasonable attorneys' fees, unless the court finds that the agency action was 
substantially justified or that circumstances make an award unjust." 

69 Any award under the EAJA would be against EFSEC, not the Governor. The 
Governor is not an agency for purposes of either the EAJA or the AP A. 
RCW 4.84.340(1), RCW 34.05.010(2). 
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RCW 4.84.340(5).70 See Kettle Range Conserv. Group v. Wash. Dep 't of 

Natural Res., 120 Wn. App. 434, 468-69, 85 P.3d 894 (2003), review 

denied, 152 Wn.2d 1026 (2004); Citizens for Fair Share v. State Dep 't of 

Carr., 117 Wn. App. 411, 436, 72 P.3d 206 (2003), review denied, 

150 Wn.2d 1037 (2004) (fees denied where party "prevailed on only one 

relatively minor P[ublic] D[isclosure] A[ct] violation"). EFSEC's position 

is that the Court should rule in favor of EFSEC on all issues. Thus the 

Opponents would not be a prevailing party at all. As the statute and cases 

make clear, however, winning on one or even more minor issues would 

not make the Opponents a prevailing party. 

In addition, the Opponents cannot qualify as a prevailing party, 

even if they win on one or more significant issues, because they are asking 

the Court to remand the Project application for additional proceedings by 

EFSEC. Pet. Br. at 3, 75. Even if the Court does so, this does not mean 

they will have obtained any relief on the merits of any of their claims. At 

least one Washington case and several federal cases have held that a party 

is not a "prevailing party" where the only relief it obtains is a remand. 71 

See Ryan v. State Dep't o,[Soc. & Health Servs., 171 Wn. App. 454,476, 

70 The State does not dispute that the Opponents meet the requirements for being 
a "qualified party" as defined in RCW 4.84.340(5). 

71 Washington's BAJA is modeled after the federal act, and the definitions of the 
federal act are generally applicable to the Washington act. See Plum Creek Timber Co. v. 
Wash. State Forest Practices Bd., 99 Wn. App. 579, 595, 993 P.2d 287 (2000). 
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287 P.3d 629 (2012) ("A party must prevail on the merits before being 

considered a prevailing party."); Makah Indian Tribe v. Verity, 

910 F.2d 555, 560 (9th Cir. 1990); 32 Am. Jur. 2d Federal Courts §§ 245-

248 (2012); but see Alpine Lakes Prot. Soc'y v. Dep't of Natural Res., 

102 Wn. App. 1, 19, 979 P.2d 929 (1999); Seattle Area Plumbers v. Wash. 

State Apprenticeship & Training Coun., 131 Wn. App. 862, 882, 129 P.3d 

838 (2006). 

Assuming the Opponents could surmount these threshold 

obstacles, the Court should not award fees and costs if "the agency action 

was substantially justified or ... circumstances make an award unjust." 

RCW 4.84.350(1). A party does not obtain an award under the EAJA 

simply because it is a "prevailing party." Kettle Range Conser. Group, 

120 Wn. App. at 469. Rather, the burden shifts to the agency to show that 

its position was substantially justified. 

Substantially justified means justified to a degree that would 

satisfy a reasonable person that the agency's position has a reasonable 

basis in law and fact. Silverstreak, Inc. v. Wash. State Dep 't of Labor & 

Indus., 159 Wn.2d 868, 892, 154 P.3d 891 (2007). Here, even ifthe Court 

concludes that one or more of the Opponents' challenges are well taken, 

the Court should find that EFSEC was substantially justified. As the 

Court of Appeals has recognized, an agency may be substantially justified 
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where it makes a decision, even if overturned, in a matter that "required 

consideration of a complicated regulatory scheme as well as the subjective 

issue of esthetics." Plum Creek Timber Co. v. Wash. State Forest 

Practices Appeals Bd., 99 Wn. App. 579, 595, 596, 993 P.2d 287 (2000). 

Likewise, an agency can be found to have been substantially justified 

where there are no state appellate decisions addressing the issue. Jd. 

With respect to technical matters such as wildlife, EFSEC heard 

conflicting testimony from the Opponents' and Whistling Ridge's expert 

witnesses and outside agencies supported Whistling Ridge's view, and the 

Opponents have not challenged the FEIS. With respect to land use issues, 

Skamania County Resolution 2009-54 constituted prima facie proof of 

consistency. EFSEC considered the Opponents' attempts to overcome this 

presumption but ultimately was shown no controlling precedent requiring 

it to disregard the County's stated position. 

With regard to the Opponents' challenge to the adaptive 

management approach of reserving some of the details of the project until 

the implementation phase, no Washington case law prohibits this, and this 

approach has been used at other wind projects and recommended by other 

agencies. Under these circumstances, the Court should find that EFSEC 

was substantially justified and the Court should deny the Opponents' 

request for attorneys' fees and expenses under the EAJA. 
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V. CONCLUSION 

For the reasons set forth above, the Governor and EFSEC ask the 

Court to affirm the Governor's decision. 

RESPECTFULLY SUBMITTED this 12th day of April, 2013. 
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·g-~l9.iD~L~t!b~ .. ~9.~.~.~e~.n,.t .... · ........................................... -.... ~~··"·"'~"""'"""'""·"~"'··~······ .. ~ ....... ~ ....... -........ - .. ~ ..... ~ ................... ~ .... ~ .............. ~ ..... ~ ........... ~ ...... ., ......... ~ .. "~"""'"''~· 
From: Tafoya, Keely (ATG) [mailto:Keelyi@ATG.WA.GQY] 
Sent: Friday, April 12, 2013 4:43 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: tlmcmahan@stoel.com; ELMARTIN@stoel.com; wbcollins@comcast.net; Essko, Ann (ATG); 
susan@susandrummond.com; kick@co.skamania.wa.us; rick@aramburu-eustis.com; nathan@gorgefriends.org; 
gkahn@rke-law.com 
Subject: Friends of the Columbia Gorge, et al v. State Energy Facility Site Evaluation Council et al. - 88089-1 Filing 

Good afternoon, 

Please find attached the Respondent State Energy Facility Site Evaluation Council and Governor of the State of 

Washington's Brief of Respondents in the Friends of the Columbia Gorge, et al v. State EFSEC matter, Supreme 

Court# 88089-1, on behalf of Assistant Attorney General Ann Essko, WSBA #15472, 360-586-3633, 
AnnE@atg.wa.gov. 

Per my phone conversation with Amy at the Supreme Court, the appendices attached to this brief will be 

placed in the US mail today as they exceed the 25-page limit. Thank you. 

£ega{)1ssist;a.nt; 

)1t;t;omey (j'enera{'s Office 

q,werrunent Operations (})i·()i>ion, i;11S 40.108 

7:14.1 C{ecm'Wat:erLane 

O(ympia, rvk'll .98501 

360-·664··2759 (dzrect) 

360·-586·3593 (fax) 
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State of Washington 
DEPARTMENT OF FISH AND WILDLIFE 

Mailing Address: 600 Capitol Way N • Olympia, WA 98501-'1091 • (360) 902-2200, TDD (360) 902-2207 
Main Office Location: Natural Resources Building • 1111 Washington Street SE • Olympia, WA 

December 20, 2010 

AI Wright 
Manager - Energy Facility Site Evaluation Council 
Washington Department of Commerce 
POBox42525 
Olympia, Washington 98504-2525 

Mr. Wright: 

The Washington Department ofFish and Wildlife (WDFW) has reviewed the proposed 
Whistling Ridge Energy Project (WREP) as it relates to impacts to fish and wildlife resources, 
consistent with the. WDFW Wind Power Guidelines. The WREP is located in eastern Skamania 
County, approximately 7 miles northwest-ofthe City of White Salmon. The project site 
encompasses approximately 1,152 acres of private, commercial forestry lands owned and 
managed by SDS Lumber. This site has been, and will continue to be, heavily influenced by 
commercial forest management activities. 

The biological information in the environmental documentation for the proposed project 
identifies five habitat types that include grass-forb stand (522 acres), brushfield/shrub stand (103 
acres), conifer-hardwood forest (310 acres), conifer forest (209 acres), and riparian deciduous 
forest (8 acres). Temporary and permanent impacts to these habitat types will result in 
approximately 115 acres in temporary (54 acres; 47%) and permanent (61 acres; 53%) impacts to 
grass-forb (54 acres; 47%), brush/scrub (12 acres, 10%), conifer-hardwood (29 acres; 25%), and 
conifer habitats (21 acres; 18%). There will be no impacts to riparian habitats. Additionally, in 
the Draft EIS, Chapter 7 Appendix C, Vegetation Technical Report (page 3) it states, "Few large, 
old conifer trees occur in the project area and there are no known late-successional or "old­
growth" stands within or adjacent to the project area, though small groups of big trees occur." 

Habitat and wildlife impact assessment and mitigation considerations relied on the 2009 WDFW 
Wind Power Guidelines page 2, Guiding Principles, to address potential impacts to wildlife and 
their habitats. Temporary and permanent impacts to habitat were addressed through page 8, 
Section 5.1, General Principles for Habitat Mitigation and page 19, Section 8.2, Habitat 
Classification Mitigation Chart. 

The proposed development site is managed for timber production, and as such is classified per 
the Wind Power Guidelines as a commercial forestry operation. This type of habitat 
classification requires consultation between the project owner and WDFW to address mitigation. 
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The mitigation offered by the developer is consistent with the wind power guideline in that 
habitat mitigation is presumed to fully mitigate for habitat losses for all species. No old-growth 
forest occurs on the proposed project site and there is none on the mitigation site. Both the 
proposed project site and the mitigation site support a variety of habitats and wildlife species. 
WDFW understands that even though the proposed project site is a commercial forest, it also 
provides suitable habitats for a variety of wildlife species, some of which are high priority for 
WDFW. However, the mitigation site has not and will not be subject to the impacts associated 
with commercial forestry or wind energy operations. 

At the proposed project site, no spotted owls were recorded during extensive multi-years surveys 
following standard protocols. While spotted owls also make use of habitats other than old­
growth, the types of suitable habitat are typically not present over large areas on managed 
commercial forest lands. Additionally, the regular disturbances to the proposed project site as a 
result of commercial logging operations likely further reduces habitat suitability for spotted owls, 
as well· as other native and migratory wildlife. 

On the proposed development site, temporary and permanent impacts from turbine strings, 
collector lines, and some facilities will occur on managed forest lands and utilize, where 
practical, existing roads and cleared areas. The use of existing roads and cleared (disturbed) 
areas is typical of many wind energy developments except for safety or engineering 
considerations. Additionally, the use of these previously disturbed areas minimizes the project 
footprint, habitat fragmentation and habitat degradation. The Wind Power Guidelines encourage 
development to occur on disturbed lands to minimize impacts except where such lands host 
significant aggregations of wildlife or are used by state of federally listed species. 

The developer has acquired mitigation habitat that will be protected by a conservation easement 
for the life of the project. While the Wind Power Guidelines recommend like-kind mitigation 
(e.g., shrub-steppe for shmb-steppe; forested for forested, grassland for grassland), the mitigation 
habitat for the proposed project is not a direct replacement (i.e. - like-kind) for the habitat lost 
through temporary or pet·manent impacts (i.e.- commercial forest for commercial forest). 
However, the Wind Power Guidelines recognized that in some cases like-kind mitigation may 
not be beneficial to habitats and wildlife and futther recommends that mitigation of equal or 
higher habitat value than the impacted area may be acceptable. 

The habitat qualities and wildlife species of the proposed mitigation parcel are high pl'iority for 
WDFW. Jhe parcel contains WDFW Priority Habitats such as Oregon white oak, riparian 
habitats, and a fish-bearing stream; Silva Creek, which is a tributary to the Klickitat River. The 
parcel also contains WDFW Priority Species such as western grey squirrel, western bluebird, 
Merriam's turkey, and black tail deer. While the proposed project site also supp01ts priority 
species and habitats, it does so in the context as a commercial forestry operation. 

In summary, the developer, SDS Lumber, in consultation with WDFW and through the Wind 
Power Guidelines, has developed an acceptable mitigation strategy for temporary and permanent 
impacts that will occur as a result of the Whistling Ridge Wind Energy Development. The 
proposed mitigation parcel of approximately 1 00 .acres of land within a p01tion of the SE Y4 of 
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Section 10, Township 3 North, Range 12 East is consistent with the WDFW Wind Power 
Guidelines. 

Thank you for the opportunity to provide this input. If you have any questions or concerns 
t·egarding the content herein, please contact Mike Ritter at 509-543-3319 or 
Michael.Ritter@dfw.wa.gov. 

Sincerely, 

Travis Nelson 
Renewable Energy Section Manager 

cc: Jason Spadaro 
Stephan Posner 
Lisa V eneroso 
Mike Ritter 

SDS Lumber 
EFSEC 
WDFW 
WDFW 
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Exhibit No. 1.20R 

State of Washington 

Department of Fish and Wildlife 
Mailing Address: 600 Capitol Way N, Olympia WA 98501-1091, (360) 902-2200, TOO (360) 902-2207 

Main Office Location: Natural Resources Building, ·1111 Washington Street SE, Olympia WA 

Septembet· 17th, 2010 

Stephan Posner 
EFSEC 
905 Plum Street SE 
Olympia, Washington 98504~3172 
efsec@commerce. wa.gov 

SUBJECT: Whistling Ridge Energy Project Draft Environmental Impact 
Statement: EFSEC Application 2009-01 

Dear Mr. Posner, 

The Washington Department of Fish and Wildlife (WDFW) has reviewed the above~ 
referenced documents and offers the following amended comments at this time. This 
letter replaces the previously submitted August 2ih, letter from WDFW. Other comments 
may be offered as the project progresses. 

WDFW has carefully reviewed the habitat evaluation prepared by the applicant. The 
· Wb,istling Ridge site is a forested site managed for over 100 years. It is not in a natural or 

native coniferous forest condition, The pre~project assessment and avian/bat use surveys 
are consistent with standard protocols utilized throughout the U.S. and are consistent with 
the WDFW Wind Power Guidelines (WDFW 2009). Because the relationship between 
avian use and mortality has been reasonably consistent across other habitat types and 
locations, it is likely that the relationship between avian use.and mortality would be 
similar to that evaluated in other projects. While no similar data exist for constructed 
wind energy pt•ojects in managed coniferous forest habitats that might help inform impact 
predictions for Whistling Ridge, as we previously confu·med in the attached letters, 
WDFW confirms that these data represent the best available science for. pt·edicting avian 
impacts at Whistling Ridge. Therefore, if the WRWRA is constructed, WDFW 
anticipates the opportunity to better understand the relationship between wind energy 
development in western coniferous forests and wildlife response. 
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WDFW would like to emphasize that fluctuations in raptor populationsj as well as other 
avian species, may result in gt•eater mortality than what is predicted in the Final Report. 
As a resultj opemtional controls may be necessary to address avian mortality that exceeds 
predicted mortality. 

In closing, WDFW would like to acknowledge that the applicant has submitted a 
preliminary mitigation plan that we are currently reviewing; This mitigation proposal was 
developed consistent with the WDFW Wind Power Guidelines at a 2:1 replacement ratio. 
The preliminary mitigation plan ·encompasses approximately 100 acres in Klickitat 
County 12 miles due east of the project site. The mitigation site is forested with Oregon 
White Oak with some Douglas fir and Ponderosa pine and shares a portion of its northern 
boundary witn 40 acres of WDNR land and. This mitigation site provides habitat for 
several PHS entries including Western gray squirrels. Additionally, the site includes the 
fish-bearing Silva Creek, a tributary to the Klickitat River. 

We look forward to working with applicant as this project moves forward. 

Sincerely, 

Travis Nelson 
Renewable Energy Section Manager 
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State of Washington 
DEPARTMENT OF FISH AND WILDLIFE 

Mailing Address: 600 Capitol Way N • Olympia, WA 98501·1091 • (360) 902-2200, TDD (360) 902·2207 
Main Office Location: Natural Resources Building • 1111 Washington Street SE • Olympia, WA 

September 22, 2009 

Mr. Jason Spadaro 
SDS Lumber Company . 
Post Office Box 266 
Bingen, Washington 98605 

Dear Mr. Spad~o: 

Thank you for your letter dated August 21, 2009, concerning the Whistling Ridge Energy 
Project. You req~ed clarification on several specific issues raised in correspondence from 
the Washington Department ofFish and Wildlife (WDFW) on May 14,2009, and June 11, 
2009. 

You are concerned that the letters from WDFW provided an incomplete and inaccurate 
analysis of wildlife data that has been collected for the proposed project since 2003, and that 
our conchlsions regarding potential project impacts to birds and bats are unwarranted and 
unsubstantiated. It is my goal to provide clarification to our previous letters that will allow 
you to continue to develop your proposal for this wind power project, at Whistling Ridge, 
using our Wind Power Guidelines. 

You raised concern of how receptive WDFW is to Best Available Science (BAS) and its 
application to the project. WDFW views BAS as an i11tegral component of your project 
assessment, therefore, we will consider all current and future BAS related to your existing and 
future proposals and review the findings objectively. Your supplemental information 
concerning goshawks, spotted owls and other avian species and Western grey squirrel use of 
the project site that you included in your August 21 Jetter, fits this definition of BAS. We will 
use this information to refine our analysis of the impacts of this project. Our analysis will 
focus on current habitat conditions and species presence. We will also treat any additional 
information you may submit in the future as BAS. 

I acknowledge projections of post-construction bat mortalities that we made, that were based 
on pre-construction activity levels, are not necessarily a good predicator of numbers of post­
construction mortalities; they only provide an indicator of relative risk, as documented at 
other wind farms,around the country. Pre-construction activity levels are also important as a 
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guide to avoid and minimize collisions (post·construction) through the placement of the wind 
turbines, and to assess the potential length of post·construction fatality studies. 

I am encouraged by your commitments to adaptive management for this project and am 
certain we will agree on a plan that will ensure that avoidance, minimization, and/or 
mitigation goals are met once the project is completed. 

I look forward in working with you to get on track and to continue towards building a 
collaborative working relationship and to assist you in developing a proposal for the 
Whistling Ridge Energy Project that will be protective of wildlife. 

Si7/f () 
j:J1~~l~ 

. Greg Hueok..~ Assistant Director 
Habi1at Program 

cc: Governor Christine Gregoire 
Phil Anderson, WDFW Director 
Allen Fiksdal, EFSEC Siting Manager 
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State of Washington 
Department of Fish and Wildlife 

Mailing Address: 600 Capitol Way N, Olympia WA 98601-1091, {360) 902-2200, TOO (360) 902-2207 
Main Office Location: Natural Resources Building, 1111 Washington Street SE, Olympia WA . 

September 17111,2010 

Stephan Posner 
EFSEC 
905 Plum Street SE 

· Olympia, Washington 98504-3172 
etsec@comme1'ce. wa. gov 

SUBJECT: Whistling Ridge Energy Project Draft Environmental Impact 
Statement: EFSEC Application 2009-01 

Dear Mr. Posner, 

The Washington Department of Fish and Wildlife (WDFW) has reviewed the above­
referenced documents and offet·s the following amended comments at this time. This 
letter replaces the pt·eviously submitted August 27th, letter from WDFW. Othet· comments . 
may be offered as the project progresses. 

WDFW has carefully reviewed the habitat evaluation prepared by the applicant The 
Whistling Ridge site is a forested site managed for over 100 years. It is not in a natural or 
native coniferous forest condition. The pre-project assessment and avian/bat use surveys 
are consistent with standard protocols utilized throughout the U.S. and are consistent with 
the WDFW Wind Power Guidelines (WDFW 2009). Because the relationship between 
avian use and mortality has been reasonably consistent across other habitat types and 
locations, it is likely tl1at the relationship between avian use and mortality yYould be 
similar to that evaluated in other p1·ojects. While no similar data exist for constructed 
wind energy projects in managed coniferous forest habitats that might help inform impact 
predictions for Whistling Ridge, as we previously confirmed in the attached letters, 
WDFW confirms that these data represent the best available science for predicting avian 
impacts at Whistling Ridge. Thet•efore, if the WRWRA is constructed, WDFW 
anticipates the opportunity to better understand the relationship between wind energy 
development in westem coniferous forests and wildlife response. 
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WDFW would like to emphasize that fluctuations in raptor populations, as well as other 
avian species, may result in greater mortality than what is predicted in the Final Report. 
As a result, operational controls may be necessary to address avian tnOl'tality that exceeds 
pt·edicted mortality. 

In closing, WDFW would like to acknowledge that the applicant has submitted a 
preliminary mitigation plan that we are cun•ently reviewing. This mitigation proposal was 
developed consistent with the WDFW Wind Power Guidelines at a 2:1 replacement ratio. 
The preliminary mitigation plan encompasses approximately 100 acres in Klickitat 
County 12 miles due east of the project site. The mitigatio!l site is forested with ofegon 
White Oak with some Douglas fir and Ponderosa pine and shares a portion of its northem 
boundary with 40 acres of WDNR land and. This mitigation site pt·ovides habitat for 
several PHS entries including Western gray squirrels. Additionally, the site includes the 
fish-bearing Silva Cr~ek, a tributary to the Klickitat River. 

We look forward to working with applicant as this project moves forward. 

Sincerely, 

kfi4-
Travis Nelson 
Renewable Energy Section Manager 
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ORIGINAL 
BEFORE THE STATE'OFWASHINGTON 

. -
ENERGY FACILITY SITE EVALUATION COUNCIL 

In the Matter of: 

APPLICATION NQ. 2009-01 of 

WHISTLING RIDGE ENERGY PROJECT LLC 
for · 

WHISTLING RI~GE ENERGY PROJECT 

COUNCIL ORDER No. 868 

Whistling Ridge 01'der No. 23 

Adju·d~cative Order 'Jie~'olving 
Contested Issues 

OVERVIEW 

In this Order, the Energy Facility Site Evaluation Council (EFSEC or Council) determines 
that the adjudicative record in Application 2009~01 supports a recommendatjon to the 
Gover.nor of the State of Washington to approve portions of a proposed site in Skamania 
County neai1 Underwood, Washington, for the construction and ope rat~ on of the Whistling 
Ridge Energy Project. J'P,e adjudicative record and decision will be forwarded to the 
Gove~nor along with the Final Environmental Impact Statement (FEIS) and a separate 
Recommendation. based upon this Order and the FE1S.1 . . · -

Conclusio:q.s. This order would approve the Application, in part, based on the facts and. 
arguments of. record. The Order.mak(ls the following principal conclusions: (1) The Project 
'is ·consistent and in compliance w.ith . .the zoning_ordinances and land use plan current at.th~. 
time the Application was filed. (2) The scenic and cultural heritage of the Columbia Gorge · 
is a state and regional asset warranting protection from visual harm independent of the 
desig:qation ofporti<;ms of the territory as a National Scenic Area~ Wind turbine generators 
should be' excluded from portions of the site where they would be prominently visible.· 
(3) .The Project will comply, if recommended mitigation measures are provided, with .th,e 
Washington Fish and Wildlife Guidelines for wind generation'fadljties, which con::;titute 
appropr_iate standards far wind facilities in the state. ( 4) A suggested mitigation parcel 
may satlsty applicable ll)it,igation standards inasmuch as it provides a habitat superior to a 

1 This Order. Is basea on a record developed during proceedings under the state ·Administrative 
Procepure Act. RCW 34.05, as required by RCW 80.50,090(3), Using the results of this Order and .the 
FEIS, .the Council will submit a Recommendation to the Governor under RCW 80.50.100. 'J'he Council will 
raco'mmend approval, approval In part1'or dlsapprovaJ of the appl!catlon. If the Council recommends 
approval, In full or In part, the Council will also subm·lt to the Governor a proposed Site Certification 
Agreement (SCA). · · · · 
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commercial forest habitat.2 (5) Noise from Project operations will not exceed pertinent 
standards. (6) Public roads are adequate and private roads will be improved to allow 
trans·p,ortation of construction materials to the site, subject to permitting as required for 
public road transportation. Note: The conClusion of this order regarding cq~provaior 
denial of the Application is preliminary and subject to the Coun.cil.'s later concurrent 
considt;wation of the results of this order and the FEJS. If the Counc~I recommends 
approval, it will forward to the Governor a separate Site Ceftlfication A_qreement 

I t ' : 

(SCA).a Any seA will be based upon both this Order and ~he FEIS to ensure compliance 
with requir~ments and mitigation found necessary as conditions ofj'qcility 
construction and'operation.. · 

. ' 

.. 
2 While this suggested mitigat·i~n parcel was discussed extensively In the Adjudicative proceedings, It ha~ 
not yet been offered formally to the EFSEC as a stipulated mitigation plan. Due to that fact, this Order 
does n~t addr.ess the mitigation parcel In the findings of Fact & Law. · 

s Thl$ order makes references to an SCA and describes terms to be Included, If the Council recommends 
approval. Such ·references must be read to refer only to a potential SCA that will exist only If the Council 
reccimmeni:fs approval of the application In whole or In part. 
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I. INTRODUC'I:ION 

A. PROCEDURAL SETTING 

The Energy: Facility Slte·Evaluation Council ("EFSEC" or 11Council'1 in this order) is a 
body created In RCW 8Q.50 to recommend to the Governor whether and if so, on what 
conditions, applications to construct prop9sed energy facilities on sites within the State of 
Washington should be granted. The Goun~il conducted this adjudicative proceeding in its 
review of the Application pursuant to.RCW'34.05, as· required by RCW 80.50.090 (3) and 
WA·c 463-30. · . . 

B.· . TH·E APPLICANT AND THE PROJECT 

The Applic~tion: This is an application for a Site Certification Agreen;~ent allowing 
th~ Applicanti Wpistling Ridge Energy Project LLC, to construct and operate a comm~rcial 
Wind p,ower generation facility in Skamania County, Washington. ApplicantJs a , 
Washington special purpose corporation, wholly owned by S.D.S. Co., LLC. Ex. 20, p. 1.1·1. 
S.D.S. Lumber Company and .Broughton Lumber Company are privately held corporations 
that own lands on which Applicant proposes to construct the Project. · . . 

The Project:· Applicant prop'oses to use approximately 1,152 acres of land, now 
principally us~d in co.mme1~cial forestry, for the Project. Approxima~eiy 384 acres would be 
permanently developed for placement of the turbine towers, access roads, substations, 
und.erground and overhead transmission.llnes, and an operations and maintenance facility~ 
The Application seeks authority to operate no more than 50 wind turbines that would 
generate up to 7 5 MW of wind power. The Project Y/OUld also require an interconnection 
transmission line and new Bonneville,Power Administration (EPA) substation to allow 
interconnection with the existing BPA trans111ission sys~em. 

'; 

C. THE COUNCIL~Af.m THE EFSEC REVIEW PROCESS 
. . 

· The Council ~s created by RCW 80.50. It consists of.a chair, app9inted by the 
Governor with the advice and consent of the Senate, and members ft·om the Departments of 
·Ecology, Fish ?-nd.Wildlife, Natural Resources, Commerce, the Utilities and Transportation 
Commission and from each county or city ·in which the project is to be sited.4 

. ... . . ... 

In r.eviewing an application, the 'council must complete several procedural steps. 
Here, it' gave notice of the application and qon~ucted an informational hearing in Sl~amania 

·County) a land use hearing to assist in determining the Project's consistency with local land 

4 The Departments of Agrlculture1 Health, Military anti Transportation have the option of slttlng on the 
Council when It considers specific projects. RCW 80.50.030. None chose to do so ln this proceeding. . . . . ' 
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.use plans and zoning ordinances; 5 seeping meetings to receive comments nn the scope of 
environmental review; 4earings to receive comments on a draft.environmental imP,~ct 
statement, and an adjudicative hearing.6 It also considered wrltt!3n comments at each of 
these stages.. . · ...., 

Council members presided at the adjudicative he.aring. Th~ Council co'nsists.of 
Council Chair James 0. Luce and Members Ric~ard Fryhling, pepartment of Coq1merce;. 
Hedia Adelsman, Departmeilt of Ecology; 7 Andrew Hayes, Department of Natural 
Resources; JeffTayer, Washington Department ofFish anlf Wildlifei Dennis Moss, Uti)ities 
and Transportation Commission; and Doug 'Sutherland, Skamania CouJ?.ty. The Council 
retained C. Robert Wallis as Administra~ive Law Judge for purposes of this proceeding. 

The Council convened an adjudicative evidentiary hearing on January 3, 2011, in 
Skamania, Washington, that continued through January 7J reconvened on January 10 arid · · ... ,. 
11, and ~oncluded with a session in Olympia on January 20, 2011. The Council held hearing 
sessions in Underwood on January 5 and S1{amania on January 6, 2011, for public 
comments. ·on January 20,2011, the Council conv~ned a hearing session in.Ol~pia, 
Washington, to TElCeive additional c.ross-examination and to address·procedural matters: 

The Council re'ceived post-hearing briefs from the Applicant, Association of 
Washington Business, Counsel for the Environment, Department of Commerce, Friends .of 
the Columbia Gorge, Seattle Audubon Society, Save Our Scenic Area (SOSA), Skamania 
County and Klickitat Economic Develop~ent Council, and Skamania County Economic . 
Development Council/Port ofSkarhan!a county /Skamania Gounty Public Utility District. 
Pursuant to notice to parties, the Council visited and viewed the site of the proposed · 
project on May z; 2011, and on May 3 it viewed the.site from :viewing areas identified In the 
Application. The issues m:e now readyfor.resolution. . · 

'!,.. D. COMPLIANCE WITH RCW 80.50 AND STATE ENVIRONMENTAL POLICY. ACT; . 
RECOMME,NDATION TO GOVERNOR 

This order Is required by RCW 80.50.090. ·The C~un:cil must also c~mplywith the 
. State Environmental Policy Ac~ (SEPA). RGW 43.21C1 and WAC 463"47. Before· malting its 
recomm~ndatio'n to the Governor, the Councif must con$ider a Final Environmental Impact · 
Statement (FEIS).. In prior proceedings, the adjudicative order also constituted the_ 
Recommendation. to the Governor. In this matter, however1 production of the FEIS was : 
delayed and it was not received in the adjudicative record. This order, therefore, does not 
consider the FEIS or its supporting documents, except those specifically .received on the 

;. 5 RCW 80.50.090(2) . . . . . 
6 RCW 80.50.090(3), referencing R'CW 34.05. One adjudicative hearing session was convened In 
blymph~. The remal~der were conducted in $kamanfa County. · 
7 Ms. Adelsman was absent.from the adjudlcatlve hearing sessions but has re~d the record and 
reviewed the evidence presented. 
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record· of the adjudication. This order is entered and served on parties as a discrete part of 
the recommendation to the Governor. RCW 34.05.4731 RCW 80.50. 

E. PUBLIC TESTIMONY AND COMMENT 

The Coun~il held two hearing sessions at which any person could be heard in 
support of1 or in opposition to, the Application. 8 The· Council also provided an opportunity 
for public witnesses to testify during the headng on land use consistency. Sixteen 
witnesses testified during the land use consistency hearing and 65 public witnesses ... 
tes~ified on the application hearing record. 

The Council received 396 comment letters and evidentiary submissions regarding. 
land use consis~ency and 399 written submissions regarding the application a:djudicati.on. 
Witpesses who spoke1 and the citizens who submitted ccimments.in writing, did so 
eloquently and sincerely both in favor of and in opposition to the project. Here we identify · 
some representative comments to d~monstrate the variety of ~pinions pres~nted. 

' ' 

.... At the Underwood public hearing, 37 witnesses testi~ed. Among then11 Wirt Maxey 
urged the Council that recommending approval of this project would set a precedent that 
no place of natural beauty would be "offl1mitS11 to the development·oftall, contrasting wind· 
towers. Anita Gahiiner Crow saw the project as an opportunity to make a-model for 
coexistence of renewable power and the Scenic Area, much as sounds of modern rail and· 
ai1· transportation now coeXist with sounds of elk1 deer1 c.ougars and birds. 

At the Skamania session/ 2S witnesses testified .. Don Morby presented comments ' 
supportipgthe Pr.oject. He noted, s.upport in the community for renewable energy, 
identified effects of existing traffic and development on viewscape and the conversion from 

. I).atural y.egetation to farming and winemaking. He described the need for the employment 
anq tax revenue thatthe Project would bring. ~oreley Drach spoke in opposition: to the 
proj~ct1 noting the sliglitmargin of voters approving Initiative 937 and urging that-harm to 
wildHfe and iconic views and to the Gorge tourism industry would outweigh bel'lefits from 
the Project. · 

Persons who submitted writt.en comments also presented thoughtful and heartfelt 
comments. James Kacena, for example1 called attention to the ~ontrast between the natural 
beauty of the Gorge and the JUOdern engineered shapes of wind tur.bine towers, calling. the 
contrast 11jarring/' Theresa and Darrell Lusty, in contrast, emphasized the. clean nature of 
wind energy, its support of state clean energy mandates and' the economic benefit to the 
community, · 

The Council understands that the comments reflect careful thought and time in 
.Preparation. It has reviewed the comments and it appreciates the efforts of the many 
commenters. 

s RCW 80.50.090; WAC 463-14·030. 
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II. LAND USE CONSISTENCY 

· Thi$_..§.egme~~ of our order considt;JrS "land use c~nsistency.11 9 

A. PROCEDURAL BACKGROUND 

· Skamania County updated its zoning ordinances in ZOOS and its comprehensive plan~ 
in 2007. In. Octo)Jer 20081 the Couni:y's·R~sponsible Official issued a Mitigate1 . 
Det~rmination of Non Significance (MDNS) for a proposed, updated zoning code that would 
have made specific provisions for wind generation facilities. The county hearing examiner 
rul~d on Febru~ry 19, 2009 (Ex, 1.17c), however, that the County's MDNS was improper. 
She determined that a full review under the State Environmental Policy Act (SEPA) would 

· be required .b~fore the cha~ges could be adopteci.tO The County decided it would neither 
appeal the examiner's ruling nor atte~pt to cure the SEPA deficiency! asserting lack of. 
funds and further expected legal challenges. Whistling Ridge then, with the Count;ys 
support, filed.an EFSEC application for site certificati,on. ' 

Applicant made its initial fHing seeking Council rev.iew and approval on March 10, 
2009. As required under R;CW 80.50.090(2)~ the Council·issued n:otice 'on April22, 2009, 

· that it would hold a public hearing on May 7, 2009, to determine whether the proposed 
proj<?Ct is consistent with local and regional land use plans and zoning ordinances · 
governing the site. The nearing was held as noticed· at Underwood, Washington, near the 
propo~ed ProJe~t site; 

During the May 7 hearing1 Skamania County Commissioner Jim Richardson, 
submitted Resolution 2{)09~22 from the Skamania County Board of Commissioners as a 
certificate of land use an!i zoning consistency (Land Us~ Exhibit 1, Ex. 2.02) .. Other 
interested persons, including parties to this adjudicative proceeding! presented statem~nts 
and arguments for our consideration. The Council also received evidence regarding tliis· 
issue during the adjudicative hearing on the merits of the Project.· This includes a· 

• ' ' I 

.9 The Council convened Its Land Use. Hearing on May 71 2009 In Underwood, Washington. The land Use 
h!Ol?rlng ~as co'nducted as an adjudication and cdmpletfi1d, without objectlon1 during the adjudicative 
proceeding Identified above. We reach and'announce our decision In this order. Current council 
members Moss, Hayes and Sutherland did not attend the May 2009 session, but have read the· record 
and reviewed the.evidence there received, . 
. 10 The result, which was not appealed1 Is a fact that Is binding on this proceeding. The examiner In 
reaching her qeclsion made numerous findings and conclusions about the propo~ed co'de, which Is not' 
before us. The concept of res judicata may apply In adm,lnlstrative proceedings, De Tray v. City of 
Olympia, 121 Wn. App. 777, 785, 90 P.3d 116 {2004). Contrarv to assertions In parties' briefing1 

howevei"1 the examiner's findings of fact and concl.uslons of law do not bind us as they are bast;)d on a 
·different record In a different context with different elements for a different purpose. Involving different 
parties. Res judicata does· not apply to those findings and conclusions, which have no binding or · 
precedentlal effect on the Council's discretion. DeTray, supra; Rains v. State,.100 Wn.2d 6601 674 P.2d 
165 (1983). 
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substitute· certificate of land 'use consistency from the County in the for.m. of Resolution 
2009-54, dated December 22, 2009, which was received on January 4 as Ex. 2.03· at TR 
2:195 through witness Katy Chaney and supported by the later testimony of skamania 
County Commissioner Paul Pearce. 

The AppliGant and the County contend that the Project is conslsten~ with locall.and 
use regulations and plans. Friends and SOSA oppose a determination of consistency. The 
County's representation to this effect is prima facie evidence of con.sistency, but is not 
determinative if there is a challenge. WAC 463-26-090, Substantial evidence is required to 
overcome the weight of the prima facie certification and th.e evidence supporting it.· If a · 
challenge is raised to a County's finding of consistency, however, it remains our 

· responsibilitY to determine consistency based on the pattfes' presentations and applicable 
law. · 

The project as proposed wotlld be situated in territory zoned "Unmapped1
' and In 

territory zoned "FOR/ AG20/' Other decisions in this order would 'restrictthe Prqject to 
territory in the "Unmappeq" zone. For that reason, we find it unnecessary to 'decide 
consistency ~ithin the 11FOR/ AG201

' zone. 

B. DISCUSSION OF CONTESTED ISSUES 

The range and Intensity ofthe arguments over land use.consistiomcy and preemption 
in this proceeding are unprecedented. This Is somewhat surprising given that the· question 

· ofwhether a proposed project)s consistent with local land use requirements is not · 
dispositive. ·If EFSEC determines after a hearing that it is consistent, tQ.e Council need do no 
more. RCW 80.50.110(1) simply is not implicated: There is no need to declare local law 
preempted and.no need to discuss land use issues.at any length in the CounciYs · 

·recommendation to tqe Governor1 the adjudicative order or1 if the Council recommends 
that the Project be approved, the SCA. If, on the other hand, the Council ~etennines that it 
is inconsistent, the local land use requirements are preempted by operation oflaw.if The 
Council's. obligation then is to consider measures that might remove or mitigate the 
Inconsistent aspects of the project and the only issue is Wh!3ther local land use control 
continues, or the EFSEC law (and conditions that EFSEC requires) will replace local 
provi.sion$, f2 Friends and SOSA, parties opposing this. application, nevertheless make 
numerous factual and legal arguments against consistency and against the County's view of 
its own land use rE)gulation. Many of these arguments have little or no relevance to the 
proceeding, or legal support, but we address them briefly.. · 

Friends argues that the substituted resolution is not a valid ''certiftcate1
' u:p.der WAC· 

463-26-090 because the County did not identify the second certificate as a·"de~ision/' The 
· document itself and the testimony of 'County Commissioner Pearce verify that Resolution 
2009~54. is the County's certification to the Council Upon a lawful vote oftne . 
Commissioners. The Council has no procedural requirements for validation of a certificate 

· 12 RCW 80.50.110(2), WAC 463·28·070. 
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except lawful procedure1 which is demonstrated here .. Friends also argues that a 
'certification of consistency is a decision requiring SEPA review u~O.er RCW 43.21 C.030, 
citing a superior court order in another proceeding.13 .we reject this challenge as being 
unsupported. 'l'he decisiol1 was not offered into evidence during the hearing and no copies 
were.pro~ided to the Council or to otherparties.14 We neverthe.less have examined. the 
cited two~sentence order and find it does not support Friends argument. Indeed, the court 
decided that certificates of consistency are exempt from requjrements ofRCW 43.21C.030. 
See, RCW.8Q.50,110(2). . . 

SOSA urges us t~ apply ~n "error oflaw/' de novo standard that would look only to 
the language ofthe county's land use provisions and not how the count:Ywould apply them, 
lio~ the courts interpret them or how the statute defin,es their purpose and use. It cites · 
Eugster v. City of Spokane, 118.Wn. {\pp. 484,76 P.3d 741 (2003). we· reject this notion. 
Our ,review is with a much different purpose from the review in Eugster. To determine 
whether there is consistency, we consider not only the -language of the County provisions 
but also how the County would apply that language. See, Freemen v. ,Gity ofCentralia,149 
Wn. App. 33, 202 P.3d 334 (2009). 

SOSA disputes the County's description of the comprehensive plan as a guide rather 
than a mandatory·standard. It notes· that RCW 80.50 preempts RCW 36.70 and the Growth· 
Management Act (citing Residents Opposed to Kittitas Turbines v. EFSEC, 165 Wn.2d 275, 
197'P.3d.115'3 (2008)) and urges us to ignore the interpretations of those elemeqts by the 
body promulgating and enforcing them. · 

Accepting ~OSNs argument would vitiat~ the entire purpose of the Council'.s. 
consistency review, which is to recognize a.nd validate localll;'\nd use control, consistent 
with the purposes ofRCW 80.50. See, RCW 80.50.100(1). N13vertheless, we recognize tli.a11 .. · 
our task is to determine whether the·Project complies with the County's zoning ordinances 

. and is consistent with its comprehensive plan, not whether the County mi&ht lawfully allow 
the Project under its own authoritj.15 . 

sosA argues that the County's adoption of comprehensive plan policies for . 
application in SEPA review inakes the policies mandatory for qll applications. This ls 
incorrect. The case SOSA cites, West Main Associates v. Bellevue, 49 Wn. App. 513, 742 P.2d · 
1266 (1987), involved a review of an application denied via a SEPA review, where the city's 
SEPA code required the application of comprehensive plan· policies. The case is therefore 
irrelevant here. The question facing us does not involve a County SEPA reView, but rather 

o • o I '" 

13 Columbia Rlverkeeper v. Cowlitz County, Cowlitz County Superior court No. 07-2~00400·0, t:vtav 2, 
2007). . . 
:l.4 See, RCW, 34.05.461. . 
is The statute does.not define the phrase 1'conslstency and compllance.J/ The te~ms apply to land u·se 
processes, however. Zoning ordinances require compliance; they are regulatory provisions that mandate 
perforrrv;~nce. Comprehensive pl'an provisions, however1 are guides rather than 'mandates and seek 
consistency. 
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consistency with the comprehensive plan. Comprehensiv~ plan goals are not mandatory 
without clear indication ~hat such is required by the local jurisdiction.16 

' SOSA argues that the Countfs more recently adopted comprehensive plim takes 
pr~cedence over its.older zoning ordinance. SOSA relies. on a case, also irrelevant here, 
where the more recent of two overlapping statutes was held to control.17. In contrast, the 
comprehensive plan is by definition a guide to future action (RCW 36.70.020(6)) whlle·the 
zoning r.egulation Is by definition a current regulatory requirement. The statute is clear1~ 
and the courts agree.19 When the two directly conflict, the zoning regulation applies for 
regulatory purpose~, rather than. the Plan's guide for future regulation. Skamania's 
comprehensive plan did not repeal or invalidat~ the zo?ing code. 

.. sosA argues that some language ip the comprehensive plan could be read as. 
mandatory, This argument is misplaced because, while the' County could empower the 
Comprehensive Plan with mandatory general application1 it is abundantly clear that it did 
not do so. The County prefaces th~ plan by defining its function clearly, as follows:20 · 

A comprehensive plan is an official public docqment that guides policy 
decisio.ns related to the physical1 social ?-Ud economic growth of a co~nly, 
It provides aframeworkjbr juture growth, develapment and decision-making.· 

. A comprehensive plan is not a regulatory document. Rather, it is a guidtno 
document which includes goals and policies that ar~ implemented through 
development regulations and other official controls. (Emphasis added.) 

Taking a second tack," the project's opponents challenge varipus state and local 
provisions r~lating to f.orestpractices,.which are also irrelevant here as being neither 
zoning .ordinances nor land use plans within the meaning ofRCW 80.50. These.include a 
moratorium (Ex. 1.15c) on certain types of development of forest areas. Friends. argues 
that allowing wind generation violates the Forest Practices Act, RCW 76.09, which is . 
irrelevant to land use consistency. F.rilmds also argues that past Forest Practices Act 
violations by a company related to Applicant affects Applicant's eligibility for future 

16 SO:SA.argues that the County intended its c~mprehensive pia~ to be mandatory; citing Clngulcir 
Wireless LLCv. Thurston County, 131 Wn. App. 756, 129 P.3d 300 (2006). There, the court ruled that a 
Cot.mty has the power to adopt general stan~ards requiring compliance with Its compreJ:lensiV.e pfan. 
SOSA does not argue that Skamania did so, but that lt Intended to do so. SOSA's examples however, 
from Pag~;~6 of the comprehensive plan, reinforce the Countys position that the plan Is a guide rather 
than a mandat!'l~ . · 
17 Turnstall v .. Bergeson, 141 Wn,2d 201, S P.3d 691 (2000), . 
18 RCW 36.70.340 says, "In no case shall the comprehensive plan, whether In Its entirety or area 
by area or subject by subject bt~ c'onsldered to be other than In such form as to serve as a guide 
to the iater developm~nt and adoptlons of official controls." · . . · 
19 See, e.g.~ Westside HJ/Itop v. King County1 696 Wn.2d 171, 634 ~.2d 862. (1981). 
:20 Ska~anla Count~ 2007.Compt'ehenslve Plan, page 6. 

29341 



Cou(lcll Order No. 868, Whistling Ridge Final Adjudi~atlve Order · Page 12 of 52 

conversions, basing this irrelevant contention on asserted documentation that is outside 
·the. record. · 

SOSA argues that the County, in limiting certain specific development applications, 
"effectively recognized that lt would not tolerate the absence of any zoning'' on lands in the 
. "unmapped" zone. The allegation makes a·leap of logic not required by any statute and not' 
supporte~ by evidence or reason~ · 

Friends argues in its Land Use response brief that uncertainty exists about.the · 
capucity of access· roads to carry construction loads to the site. This has no bearing on 
consistency, is not identifiably offered in response to any argument in opening briefs and is 
without support. · · 

The Growth MaJ?,agementAct (GMA) sets a schedule in RCW 36.7QA.130(4J(b) for 
the updating of l<:J.nd use provisions in every county. Friends urges that Skamania's· · . 
apparent-failure to meet the schedule requires automatic invalidation of the existing plan 
and codes. Friends cites no authority for this proposition an~ we find none. 

Summary as to Zoning. We fin~ that the Project is compliant with current zoniJ?.g 
in the unmapped zone because wind generation has not been found a nuisance by a court 
having jurisdiction over the site. · · 

Consistency with the Cqmprehensive Plan's Conservancy Designation . .The 
· Comprehensive Plan gives 11designations" to territories within zones in the County. T~e 

Project falls Within a zone that is designated as 1'conservancy." The Comprehensive Plan 
notes at page 22 that: , 

The Land Use Element provides a guide to public development 
toward which public utilities and public service.s planning can be 
directed and provides a guide to private development by 
indicating tho$e areas most suitable and economical for 
development. (Emphasis added.) . 

. Taken together with the preface. (Plan1 p. 61 quoted above) and the statutory 
language (RCW 36.70.340, quoted abov~)~ as well as the County's certification of 
consistency and its representations in the hearing and briefing~ it is unmistakable that the 
County intends its COUfprehensive plan to be a guide and not a regulatory·mandate. 

SO SA. cites a hearing examiner finding that the comprehensive plan 1ldoes not 
contemplate}' wind power. It argues this failure to 11Contemplate" wind-powered electricity 
generation in the comprehensive plan bars the County ftom allowing th~ use. It cites no 
;tuthority for this assertion. '1Contemplation11

. of a use )n a comprehensive plan is not~ 
mandatory pret•equisite for approval of that use;;; The Plan is a guide1 not a mandate; it ~oes 
not set out regulations for specific uses (2007 Comprehensive Plan Introduction~ p; 71 first 

. paragraph) and by its own terms It 'dqes n~t foreclose un~entioned uses (Comprehensive· 
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Plan Policy LU.1.2; limitations to specific uses are required in that sectiol). under future 
l'egulations that "should be established" as ·defined in Policyt.U~6.1 at page 30 of the Plan). 

' ' 

The comprehensive plan thus does contemplate that future zoning r~gulati.ons will 
establ1sh specific uses within ~~designated" areas. It directs that if a us~ is not listed as 
allowable, review, or conditional (in such future regulations), 11then the use is prohibited/' 
(Policy L.U.6.1, emphasis added.) Opponents'argue inst!pad that the iilustrations of 
potential uses given: in the Comprehensive Plan have regulatory fotce; we l'eject that notion 
and its cqrollary that if wind turbine generators facilities are not listed, thE)y are' forbidden. 
In the absence of specific regulations, we·examine the County's stated interpretations and 
analogize to existing provisions. · · ... 

. · · The guiding purpose for this use designation) according to the Plan, is to ''conserve 
and manage exi,sting patmal resouices in ordet· to maintain a sustaine·d resource yield 
andjor utilization." The propos~d use appears entirely cons!stent with that purpose.21 

The wind generation facility will maintain a sustained resource yield and utilization 
of wind imergyi ~ natural resou:r:ce. In addition, ·as the Applicant contended, its operation 
will help to support the continued sustained .use. ofthe majority ofthe site for timber 
production. In many ways, wind production is a l~ss intensive use than industrial 
agriculture, whi.ch requires intensive harvest activities and· sometimes on~site processing. 
It appears to be a less intensive 1;1se than a surface mine. (mentioned a;S an example o.f a 
conditional use in the Conservancy designation), which throughout its lifetime requires 
onsite workers, noisy equipment and transportation ofproductin heavy equipment and 
may leave permanent scars on ~he landscape . 

. The project is permitted as of right in the underlyi;ng unmapped .are.a. The County's 
valid certification provides prima facie support for a finding of consistency. The language 
of the Conservancy designation supports a finding of consistency.' The County's attempt to 
update zoning ordinances to b~ttermesh with the comprehensi:ve.p1an was r.ejected:on 
review for failure to complete an environmen.tal review, which the Co~ncil is con4ucting 
for this Project. Opponents offer a large number of citations and arguments, but we find 
not one referenced authority that requires the result they advocate.:·. . · 

We conclude that the evide.nce and applicable law support the County's certificate of 
consistency, that Project opponents have failed to ptesent a credible case against it, and 
that the Project is therefore consistent with the Conservancy designation in the 
Comprehensive Plan. The County will be prohibited from changing the land use ·plan and 
zoning ordinances' applicable to project lands for the life of the Certificate.· RCW . 
~0.50.090 (2). 

•'' 

2l Air and the force of wind are Identified as natur·al resQurces. See, e.g., Wlklpedla;. the Free 
Encyclopedia. We find no definition of 11natural ~esource" rn· the Skamania County comp~ehenslve plan 
or land use code chapter. . . . 
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Ill •. ADJUDICATIVE P.ROCEEDING· 

The Application was filed on March 10, 2009 and a revised application on October 
.12, 2009, The Council issued its Notice oflntent to Hold Adjudicative Proceeding; Notice of 
Opportunity a:n,d Deadline to ·File Petitions for Intervention, and Notice o.f Prehearing 
Conference ·on June 251 2009. Numer.ou·s prehearing conferences were held pursuant to 
notices ·to·parties. The hearing on the application was. heard In formal adjudk<;ltive . 
sessions~ pursuant to notice, on January 3-71.10-11 and 201 20111 in St~venson; Underwood, 

·· andplympia, ~ashington. · · 

A. PARTIES 
The parties appeared and were represented as follows: . 
Applicant/ Whistling Ridge P_ower P.roject LLC: Timothy McMahan, attorney, Steel · 

Rives, Vancouver~ Washington and Erin Anderson1 attorney, Steel Rives, Seattle1 • 

Washington and Darrell Peeples; ~ttorney, Olyr.i1pia1 Washington.· · 
Counsel for the Environment:· Bruce Marvin> Assistant Attorney.General1 Olympia1 

Washington,. . . · 
Department of Gom11_1erce: Dorothy. H. Jaffe, Assistant Attorney Genera1,.0lympia1 

Washington. 
Friends of the Columbia Gorge: Gary K. Kahn, attorney, Reeves, Kahn & Hennessy, 

Portland, Oregon~ and Nathan Baker; attorney, Portland, Oregon. 
. Save Our Scenic Area: J. Richard Aramburu, N±orney, Arantburu & Eustis, LLP; 

SE!attle, Washington. 
. Skamania County: Susan Drummond, attorneY! ·seattle, Washington. · 

· Seattle Audubon Society, by Shawn Cantrell, Executive.Director, Seattle, Washington. 
Economic Development Group of Skamania County: Ron Cridlebaughl Executive 

Director~ Skamania, Washington; · .· · · 
Skamania County Public Utility District No.1, Kenneth B Woodrich, attorney, 

Stevenson, Washington. . · . . 
Bl~amania County Economic Development Council, Peggy·Bryan~Millerl Stevenson, 

Washington. · · · 
Skamania County Agrl-tourism Association, John Crumpacker, Underwood, 

Washington,' : · · 
Association of Washington Business, by Chris McCabe, Olympia;:washington. 
City of White. Salmon~ by David Poucher~ Mayor, White Salmon, Washington. 
Klickitat County Public Economic Deve~opment Authori-ty, Michael Canon, Executive 

Director, Golden~ale1 Washington. . · 
.. . Klickitat and Cascades Tribes of the Yalmma Nation, Wilbur Slockish1 J.r.,.Bingen, 

Washington. . · . ·· . 
Port of Skamania County, Bradley W. Andersen, Schwabe, Williamson & Wyatt PC1 

Vancou.ver, Washington. · · · 
. Confederated Tribes and Bands. of the Yal{ama Nation, by George Colby} atto'rney, · 

Toppenish, Washington. ' 
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Two of the parties, Friends and SOSA, consjstently presented arguments generally · 
and·specifically opposing the Application on .:various grounds. The two parties generally 
argued different issues f~ the finFi! adjudicative briefing process, but ecrch party afflrmed 

·the arg'uments of the other for a unified position. Consequently} we occasionally. refer to 
them collectively as- 110pponents." · · .. 

B. NEED FOR THE PROJECT J\ND COMFORMlTY WITH LAV( 

State law-establishes policies on which the Council's authol'ity is based. With regard 
to need for energy-facilities and broader interests 'of the public, RCW 80.50.010 provides as·· 
follows: · 

It is the policy of the' state of Washington to recognize the pressing ne.ed for · 
increased energy facilities·, and to en,sure through· available and reasonable 

: methods that the location and operation of such facilities yvill produce 
minimal adverse effects on the environment,· the ec6logy of the land and its 
wild~ife, and the ecology of state waters and 'their aquatic life. It is the intent 
of the law to seek courses of action that will balance the increasing demands 
for energy facility location and operation in conjunction with the broad 

· interests of the public. 
; . 

Another aspect of need, regarding the ecori"6mic viability.of an applicant's project 
and aspects ofinarket dem~nd1 was resolved in Residents Opposed to Kittit-as Turbines v. 
EFSEC, 165 Wn.2d 275, 197 P.3d i153 (2008). Need ·in this regard is an applicant's · 
business decision outside the scop~ of the Council's revie:W· · 

· In this proceeding, Project. opponents argue that there is no need for this project 
because there is an abundance of. wind power, a renewable resource. SOSA opening brief, 
pp. 32ff. However, as Mr. Schwartz1s testimony reflects1 a state policy supports the. 
development of power that satisfies renewable energy requirements. See; RCW 19.29A and 
RCW 19.29A.090. Chapter 19.285 RCW (Initiative 937) establishes a renewable portfolio 

. · standard (RPS) that requires 15 percent of the energy provided by major utilities in 
Washington to be from renewable resources by 2020. Thus1 lrrespectiye ofthe region's 
abilitY tO meet much ofits power growth tequii·ements ~htough conservation and~xis~ng 
resources, there is ~ legal,'requirement to increase the proportion of power obtained from 
renewable resources apd to reduce reli?nce on carbon-based fuels. · · 

' . 
Consistent with the state's policy and legal requirement to support renewable 

resources, the Council must ·cofisider whether this project will 'pr.oduce a net benefit after 
balancing the legislative directive to provide for abundant energy at a reasonable cost with 

. the impact to the environment and the broad biterests of the public. Here, on the basis of 
the entire adjudicative record, with the 'findings and conch;t~dons set out below and with -the 

· projecfs conditions and modifications required in this Order and the Recommendation to 
the'Governor, the Council finds that the Proje.r::tconforms to the legislative intent expressed 
in RCW 80.S0.01o'. . 
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C. APPROPRIATE CONDITIONS 

·.As the Applicant has pointed out, the hearings ln this aggl'es~ively litigated 
proceeding appear to have set a record for length, volume, and number of issues addressed 
for a facility of this type. Subje~t matter experts and local lay witnesses- who often have. · 
valuable personal and practical awareness of particular concern~ - have shared their views 
about such specific issues <\S effect·Qn aesthetics, avian and tE)rreSlTial wildlife, cultural 
heritage, noise, and infrastructure demands, as well as the scenic heritage and the potential 
economic consequences that could be affected by allowing or rejecting the Project. 

· As our response to speCific evidence and argument on this re~ord,.we identifY 
required location, construction and operating limitations in this Order and will'refine them 
as needed in our Recommendation to the Governor and in its accompanying Site·· 
Certification Agreem·ent1 according to our review of the final EIS. These conditions also 
respond to expressed public; concerns. . · · 

D. ENVIRONMENTAL DETERMINATIONS 

1. ·AESTHETICS AND CULTURAL HERITAGE 

The most hotly contested issue involved in this application, raising the greatest 
degree of public and intervenor attention, is aesthetics and cultural heritage. This is 
explained in significant part by the proximity of the project to the Columbia Gorge·National 
Scenic Area. · 

The Setting. The Whistling Ridge Proj~ct is proposed for siting, in part1 o~ a 
ridgellne above the· community of Underwood in the Gorge. Turbines proposed for this 
ridgeline (A-1 through A-7) and a nearby ridge area (C-1 through C-8) would be 
prominently visible· from certain. locations within the Gorge. A majority of the proposed 
turbines~ however1 would be only partially visible from only a few viewing locations due to · 
intervening terrain conditions. See, Table 11 page 23. 

' . 
Significance of the scenic heritage issue. Portions of the Columbi~ Gorge between 

Washougal·and Wishram1 Washington are designated as a National Scenic Area (NSA) by 
Congress, and are administered in part thrQugh an interstate compact between Oregon and 
Washington. The Gorge is within the westernmost part of the trail established by the Lewis 
and Clark Expedition, which is recognized as a National Historic Trail. The Historic. 
Columbia River Highway, designated a National Historic Landmark, is also within the NSA. 

The scenic environment in the Gorge is a reflection of national heritage, but it is not 
a preservation of pristine heritage as it e::dsted during periods of native civilization, periods 
of exploration~ or periods of first settlement: A series of dams now slo:w the river, generate 
power for the Northwest and permit commercial barge transportation. Heavily traveled . 
highways and rail Unes follow both sides ofthe Columbia River, and commercial barge 
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traffic shares the river with divers, fishers and windsurfel's. Industrial, commercial and 
residential developrpent exists along the river. Electrk and nat1,1ral gas. transmission ·lines, 
requiring clear cuts through forests t)leir rights~of~way are visible in the vicinity of the' 
P\b.posed project and directly tprough the proposed site. 

· Yet. the resulting vistas support and maintain the ~ea's designation as a National 
Scenic Area. Totally independent of its NSA designation, the Gorge remains a part ofthe 
heritage of Washington, Oregon and the native and resident peoples of the entire United 
States. · · · 

.. Effect of the Na:f:ionai Scenic Area. Congress designated portions ofthe·Gorge as a 
NSA in 1986. Management of th~ NSA inchldes participation by the U: S. Forest Service and, 
through an int~rstate compact between Washington and Oregon~· the Columbia River Gorge 
.Commission, Creation of the NSA required setting definite political boundaries. Authority 
under the Ac~ stops at those boundaries. Development within the NSA is c~refully. 
restricted. The NSA restrictions, however, expressly do. not apply to the land surrounding . 
the NSA. Lands surrounding the NSA host 11low intensity" uses including residences and 
farms~ More intensive use for cotnmerciaHorestry, including periodic clear cuts of . 

· significant acreages, also is evident. There is some urban development, including industrial 
development, both inside and outside the NSA. 

The parties' positions. The most active parties -the applicant and its opponents, 
Friends and SOSA -take very different views as to the propriety of siting wind turbines on 
lands outside, yet promfnentlyvisible from points inside and outside, the Scenic Area.22 

. Applicant points to the clear language o!the Act that stops the NSA's jurisdiction at the NSA 
boundaries .. Opponents of the Project agree that the 'proposed' site is outside the NSA and 
that the Act creating it does not by its terms have direct legal application outside that 
boundary. However, they argue (to paraphrase) that the proposed facility will damage the 
spenic area and irreparably scar the natural scenic and cultural heritage. it contains. They 
propose to apply NSA·like standards to enforce their position. 

a). Challenge to Council Authority. 

· . Applicant argues for the first time in its reply brief that consid{;}ration of aesthetic 
issues should be exclusively within the SEPA process because there are no pe_rformance 
standards for. aesthetics in WAC 463·62, meaning the Applicant need only satisfy the 
tnformationai stanqards set out in WAC 463·60·362 (3). 23 Applicant neverthel'ess put on a 

I o '0 o 

'· 
22 SOSA In Its answering brief does comment favorably on certain 'mitigation measures including 

O' I I ~ I 1 I_ I 
0 

suggestions 'by Co.unsel for the Environment~ which we describe below.. · · 
.2s WAC 453·60·362{3) reads as follows: (3) Aesthetics. The application shalf describe the aesthetic 
Impact of the proposed energy facJ!ity and assoclated faclllties·and any alteration of-surrounding terrain. 
The presenta~lon wfll show, the location and design of the facilities relative to the physical features of 
the site in a way that will show how the Installation will appear relative to Its surroundings. The 
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full case concern'ing aesthetics in. the adJ{ldicative prQcess and devotes significant portions 
Of its briefs to such i~sues. . 

RGW~ 80.50.010(2), howev~r, includes ·specific reference to aesthetics and 
recreation.24 RCW 80.50.040(8) 25 recognizes the Council's responsibility to develop site· 
specific ci-iteria for approval, 'consistent with its obligation to take actions necessary to 
protect co.mmunity inter~sts without regard tc; pre.~mption. RCW 80.50.100(1).26 
RCW 80.50.110 (declaring provisions in RCW 80.50 preemptive of inconsistenflaws a:Q.d 
rules)27 and WAC 463"14-02o28 support the regulation of turbine aesthetics. Prior EFSEC . 
orders i:ilclu~e the regplation of views and viewscapes. 

Indeed, the Council has directed modification of proposed turbine siting in respopse 
to viewscape conGerns. 'In the Kittitas Valley application, 2003~1, the Supreme Court 

· · approved doing so, accepting the Council's consideration of standards presented via 
witnesses' testimony and the Council's exercise ofjudgm~nt.29 In deciding to accept the. 
Council's overall recommendation in Kittitas Valley/ but prior to final authorization1 the 
Govetnor required the Council tc) review certain portions of the application with regard to .. 
view. The Council did so and required further alterations of turbine siting. The Council 
a1so considered and res'olyed aesthetic issues in the Desert Claim appiication,.No. 2006~ 
02.30 

In this proceedin& the Council considers the testimony and documentary.evidcnce1 

including each expert viewscape witness1s discussion of standards,· and decides the issues 
by applying the st<mdards to the evidence .in the. record. The eviden!=e in this matter 

applicant shall describe the procedures to be utilize~ to restore or enhance the landscape disturbed 
during construction (to Include temporary roads): · · . 
24 councll"a'ctlon will be based on these premises: .. , (2) To preserve. and protect the quality of the 
envlronmentj to enhance the ·public's opportunity to enjoy the esthetic arid ~ecreatlonal benefits of the 
alr1 water and land resources; to promote air cleanliness; and to pursue beneficial changes In the 
environment.11 

. • • 

25 RCW 80,50.040(8): To prepare written reports to the governor which shall include: . ; . (b) criteria 
specific to the site. , , {Emphasis added). . 
?.6 RCW 80.50.100(1): The council shall include conditions In the draft certification ·agreement to 
implement the provisions of this chapter, lhcludlng, but not lit11lted to, conditions to protect state or 
local governmental or community interests affected by the cpnstructlon or operation of the energy 
facility 

. 27 See, also, WAC 463·14~0SO •. 
28 In actllig upon any application for certification, the council action will be based· on the policies a~J 
premises set forth In RCW 8o:so.010 Including/ but not limited to: (2} Enhancing the public1s 
opportunity to enjoy the esthetic and recreational benefits of the alr1 ·water and land resources 
~9 Order No. 826; Residents Opposed to Kittitas Turbines, above1 p. ~; qrder 8311 following remand and 
review. Unlike a neighborhood or a town seeking an Interrelated design emphasis, or her!fag~ sites such . , 
as national parks, or forests that are relatively consistent In their function and purpose there .Is no · 
cohesive )'llllleu Into which Council-jurisdictional projeCts may be sited, so \1 single standard based on 
CC?mmon principles Is Impossible 'to Identify. · 
ao order No. 843, pages 16·19. · 

•' . 
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provid<?s a range of analytical met~odologies for scenic management that employ 
·somewhat consistent principles ofline, form and texture, interpreted by witnesses. with 
identifiable perspectives. The reasoned application of an appropriatemeth.oqoiogy.is . 
within our responsibility as a Council. We find no barrier to resolving the issue in this 
Order. · 

b) Testimony and Argument 

Two principal expert witnes'ses appeared. The Applicant ,pre~ented Dautis Pearson, 
ari environmental planner who has testified regarding other wind projects. He defined the 

· visual effect of the Project as moderate to moderately high from some viewpoints· based' . 
largely .on the Federal Highway Service Manual guide to.scenic evaluation and elements· of 
his own judgment. . He concluded that the Project wo'uld not intrude significantly into the · · 
scenic.value ofthe Gorge. 

Dean Apostol testified for the project oppone~ts. He critlctzed Mr. Pearson's 
analysis and stated his own judgm~nt that visibility of the proposed facility would be_highly 
intrusive into scenic v~lues in the Columbia Gorge. He relied largely on the Bureau, of Land 
Management (BLM) and NationaJ Forest Service analyses. · · · 

.· · . Mr. Pearson chose the htghway manual as his principal reference in part because its · 
.analysis is applicable in any setting, developed or undevel(lped .. This contrasts with typical 
situations anticipated in the BLM (for public lands such as national parks) and N~tional 
Forest Service (for national forest land~) manuals supporting the testimony of Mr. Apostol. 
Mr. Pearson observed that the scenery in tp.e Gorge· is not pristinei it includes indu~try, 
commercial forests and agriculture, residential; retail and urban uses. He found the 
proposed facility slightly to moderately intrusive overall and conduded.that it would not 

. constitute an undue intrusion into Gorge scenery.· . . . 

Friends challenges Mr. Pearso!l's use· of a hybrid meth~dology to evaluate. scenic 
effects. We, however, find value in Mr. Pearson's presentation, which draws on three_ 
different methodologies. It follows metho~ologies. used in prior applications although it 
inappropriately discounts the intrusive nature of full-tower and significant prominent· 
tower views on skyline views in the Columbia Gorge setting. We do not find fault with 
Applicant!s failure to provide animated illustrations, criticized by Mr. Aposto]j Council 
members are familiar with views including towers with generators In operation as well as 
towers whose blades are docked. · . : . ·· 

- . 
Mr. Pearson o~f~red detailed and credible rebuttal testimony with criticism of Mr. 

ApostoJls analysi~ and testimony. In particular, Mr. Apostol's use of Forest Service and 
BLM manuals is not wholly appropriate because they are aimed toward preservation of 
property owned by the Government that generally has not been extensively developed. In 
our view of the evidence, M;r. Apostol's testimony does not support barring winQ. turbines · 
from the entire site. · 
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c) Discussion 

We agree with observations by Mr. Apostol as well ?S many public witnesses that 
entire wind production towers rising more than 40 storie·s above the skyline on a 
prom~nent ridge, with smooth modern designs contrasting markedly with rugged natural 
formations, would be readily noticeable and intrUsive into the surrounding view. Mr. 
Pearson understates the visual intrusion of the most-prominent 11A-string'' and 11C-str.ing'1 

towers, 
0 

· On the other hand, ih using visual standards designed for application to projects in 
n;:ttional parks and forests, Mr. Apostol did not address any relationship between less­
visible portions of the Project and .the surroundings. Neither did' he account for the present 
state of commercial and industrial development existing within and immediately outside 
the NSA boundaries. He thus overstates the contrasts and the negative effects associatetl 
· w1th the Project. Comments by the Forest Service and tP,e National Park Service share this 

. flaw and g9.not recognize that the site location is outside the NSA bo1,lndaries and therefore 
· not subject to NSA standards or the related Skamania County ordinances31 applicable to 

sites within the NSA. 

·We disagree with the idea that the Vi-\3ib.illty of a·relatively small number of partially~ 
to wholly-obscured towers from a relatively small number ofview1ng·areas would be so 
contrasting and so intrusive that they must be totaJly forbidden. · 

We have reviewed the proposed site map with.the hyPothetical turbine locati~ns 
and have compared those with the simulations pr~sented in Ex. 8.08r. During the Council's 
vi'ew of the site, the Council found that the simulations accurately represent the landscapes. 
from their viewpoints and we ther~fore discount Mr. Apostol's criticisms relating to . 
photographic ·perspective and stitching of comp~site images into a panorama. 

. ' 

From Figure 4.2~5 in Ex. 20 and the ,simulations in Ex. 8.08r we are· able to identify 
the hyPothetical tower sites in the proposed corridors. We understand ~hat ~ower 
placement In the corridors is subject:to 11micrositing," but the tower locations on the map· 
and depicted in the simulations ·range throughout the corddors and th13refore adequately 
represent 'the visibility,of to'livers within those corridors for p~rpose of this exercise. 

. . In its brief, the Applicant reiterates its earli~r opposition to any change in ihe 
· Project site: Friends opposes authorization of any portion of the Project. 

31 See, Skamania County Code, Title 22 generally, and sec 22.06.010; this code Is applicable only to 
properties within the NSA. 
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Counsel for the Environme~t (CFE), in contrast, presented an 'opening br!~fwith a 
thoughtful and balanced argument on visual impacts. He suggests, at a.mfnimum, 
elimination of the lower portion of the A string (tui:bines A~1 through A~7), Citing adverse 
visual.effects that are noted in the record.32 SOSA responds favorably to this proposed 
measure, although characterizing it in its answering brief33 as 11only a start/' and urging­
denial of the entire A-string. 

· d) Conclusion 

'• . ' 

Both expert witnesses offer helpful observations about the evalu~tion of landscape . 
elements. Mr. Apostol's testimony would be more on point if we were addressing a pristine 
area or an area totally within the.'bouri.daries of the NSA, a national park, or a national 
forest. The choice of reference manuals .anti assumptions may tend to point toward a 
desired result We noted above, and Mr. Pearson's testimony recognized, that the Columbia 
Gorge is not a pristine area and the proposed projec;:t is not within the NSA. The scenic 

· values claimed by Mr. Apostol are not pristine1 but are already. diminished J:iy industrial 
agriculture, regional utility, commercial and industrial development and historical 
elemel)ts such as thosE} we. note above. · 

On the other handj we reject Mr. Pearson1s notion that these elements so degrade 
the entire scenic set;ting that we should all but entirely discount the aesthetic, cultural and 
'historical significance of the Gorge and the scenic attribp:i:es that it possesses today and 
allow all proposed tower corridors despite the contrast and intrusion of complete towers 

. across prominent ridgelines. 
' ' 

. Fr~ends is the sole party stating unwavering opposition to the proposed project on 
. all points. It notes that the Sc~nic Area Act does not limit the CounciYs authority under 
other provisions .oflaw. However, as we state above, neither does it require or permit use 
of its protections outside of. the Scenic Area; by terms ofthe federallaw1 the scenic area 
standards have no application outside that area. Our decision recognizes this distinction 
and rests its validity on the sceni<;1 historical and cultural value~ associated with t}?.e Gorge, 
including territol'y without as well· as within the NSA, and not on its Scenic Act designation. · · 
Therefore, we will qpply neither the NSA restrictions nor the CQunty's NSA·based 
restrictions to the Project site, 

' ' . 

Out decision is not inconsistent with that of the U. S. Forest Service in the Northwest 
. Motorcycle34 case cited by the parties. Northwest Motqrcy~le involved a challenge to a 

32 Three of the statements recommend elimination o{all towers visible from any key viewing area. Ex. 
21.04 (Mr. Westberg, National Park Setvlce)1 Ex. 21.05 (statement of Mr .. Steeger, U. ~. pept. of the 
Interior), and Ex. 2.1--.02 (Mr. Harkenrlder): · 
sap. 20 . 

34 No.rthwest'Motorcyc/e Ass'n v. u.s. Dept. of Agric~lture, 18 F.3d 803 .(91h Clr. 1994). 
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Forest Service decision to restrict off-road vehicles from certain trails in light of a studied 
analysis of relev~nt facts. The Forest Service decisi'on was affirmed because. the record . 
showed an adverse effect of such vehicles upon a wilderness area. Here, we find an adverse 
effect of the original proposal upon a scenic and cultural heritage area. We ~lso find, 
however; that this adverse effect can be mitigated to an acceptable degree. 

. We adopt the suggestion of Counsel for the Environment, supported by SOSA to· 
eliminate the portion of the A ,corridor containing Turbines A-i through A-7 frotri the . 
approved siting area. In light of our site ·view and our analysis of tower visibility based on 
Fig. 4.2-5 and simu,lations~we also find·the entire C corridor~ tower locatfons C-1 through C-
8, to· be "impermissibly intrusive into the scenic vista unique to the Cohpnbia Gorge and the 
heritage associated with it a:jld it is also.' denied. Therefore, we find this portion of the site 
to be unsuitabLe for the'proposed project. 

We agre~ with CFE's analysis of several other points supporting this measure- it 
will reduce impact to residences to the so1,1th and west (see also SOSA answering brief, p. 
20, I. 21)j it will reduce potential noise impacts .(see SOSA ans. b.r. p. 20, 11. 2·3)i and it will 
reduce further the possibility of geologic hazards by eliminating· the use of a relatively 
narrow ridge with the least surface area for tower foundations of any in the Application 
(see SOSA ans. br. p. 21 n. 9~13}. · 

-

The following Table 1, "V1ewing Site Analysis/' reflects the Counc!Ys evaluation of 
allowable tower visibility. It is based on examination of tower views from the record 
(maps, simulations and testimony of expert· and lay witnesses) and as veri:qed during the 
view of the· site from identified viewing areas. The degree of reduced visibility is not a 
mathematical calculation but rather the Council's subjec~ive·effort to approximate the 
reduced visibility obta:ined from tower reductions. · 
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TABLE 1 
Vlt;1~lng Site Analysis ··. 

YIBWSIT!l OPTIONO QPTION1 QPl'lON 2 S!lLRCI'llD QP:J;JQN 3 
(All Turbhles) TurbinQs Redu~edt Turbines ll.educed: Turbines Heducedt 
Resulting Vlslbllity A1·1 C1·8 Ai-1, Ci-S , 

Resulting VIsibility R.esultlnR VIsibility. Resulting VlslbililY 
1 B11·21,"G1·6, D1.·3, E:l.-2 No Change, No A-String Approximately 1h Approximately V.. Reduction ln 

VIsible Reductlon In Turbine 1'UI•blne VIsibility · 
VIsibility 

2 BS-21, Ci-8, Dl-3, B1·2 No Change, No A·Sulng Approximat~ly 1/3 · Appro:dmataly 1/3 Reduction In 
Visible Reduction In Turbine Turbine Vlslblllty. 

Vlslbli!IY 
3 Di-16, G1-8, D1·3, E1·2, F1· No Change, No A·Strlng Approximately 1/3 Approximately 1/3 Reductlon Jn 

3 VIsible Reduction In Turbine Turbine Visibility 
Vlsiblllty · ·• 

4 A1·8' Appro1dmately Zero Turbine No Change Approximately Zero Turbine VIsibility 
Vlslblll!l 

5 Ai0-:1.3, ll1-16, F1-3 No Change No Change No Change .. 
.7 At-13, B1-13,'F1·3 Approximately One Third . No Change Approximately 1/3 RQductlon In 

Reductfonln1'urblne No C-String Visible 1'urblne Vlslblllty 
Vtslbllltl' 

8 A1·4,G1·8 Zero A·Strlng Turbine Zero C-Strlng Turbine Zero Turbine VIsibility 
VisibU!ty · Vislbllity 

10 A1-7,G-J..a Zero A-Strlng'l'ur,blnc Zero C·Strlng Turbine Zero Turbine VIsibility 
VIsibility Vlslb!llt.v 

1:1. 89"21, C1·8l Dl-3, ~1·2 No Change, No A-String Approximately 1./3 Approximataiy 1/3 Reduction I~ 
Vls!ble Reduction In Tm·blne 1'urblne Visibility 

'•. 
Vlslbllity 

12 B13-21, Ci-8, D1-3, B1·2 No Change, No A-String Approximately% Appfoximatcly iJ4.Reductlonln 
Visible Reduction In Turbine :rurblne VIsibility 

: Vislbllltv 
13 A1·5, B13-i1 Approximately One Half No Chmrge . Approximately .V., Redu~tlon ln 

Reduction ln Turbine No C-Strlng VIsible Turbine Vlslblllty 
Vlslbilit'l '' 

14 Al-13, B1·9 Approximately One ~nlf No Change Appro:dmately lh Reduction In 
Reduction In Turbine No C-Strlng VIsible ·rurbin.e Vlslbillty 
VIsibility 

15 Ai-10 Approximately% Reduction No Change Approximately% Reduction ln 
In 'l'u1•bine 1/!slbillty No C·Strlng Vlslble Turbine Vis!bUI~ 

:1.6 A1·0 · Approximately Zero Turbine NoChanf.a ApproXimately Zero Turblrie Vfslbi,llty 
VIsibility ' No C·Su ng VIsible 

17 A3·6 Zero Turbine Visibility .No Change . Zero Turbine VlslbJIIty 
No C-StdngVIslbla 

18 A5·7 Zero Turbine Vlslblllly No Change Zero 'l'urbine.Vlslbllll;y 
No C·Strlng'VJslble 

19 B16'•2:1,.C1·8, D1·3 No Change 'Approximately 'l4 Approximately "A Reduction In 
No A-String Visible Reduction Jn Turbine 

Vlslbllltv 
Turbine Visibility 

20 . Al-13, 111-3 Appr01dmat\lly lh Reduct1011 NoCbange Approximately V.. Reduction ln 
In Turbine Vlslbilltv · No C·StrlngVIslble Turbine Vlslbili!Y · 

2:1. A1-4 Zero Turbine VlslbU!ty No Change Zero 'l'urblne Vlslblllty 
No C·Strim~ Visible 

22 A.l-8 Zero Turbine Visibility No Change Zero T~rblne Visibility 
No C-Strlng Visible 

23 Ai-6 Zero Turbine VIsibility No Change Zero Turbine Visibility 
No C·Strln!l Visible ' 

Full 50 Turbines 43Turblnes 42 Turbllli!S 35Turbines 
(:100%1 (86% Rerttalrilna) (84:% Remalnll!II}_ · _17~% Itemalnli!!Jl 
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The Council i~? ~mpowered by law to coqside1~. the aesthetic aspects of projects 
within lts jurisdiction and to consider the total and surrounding sceniC and cultural 
heritage entirely apart from the existence of. the ·NSA, and to apply unique limita.tlpns on 
proposed energy facilities. We conclude that a. portion of the proposed Project's visual 
effect would intrude impermissibly int6.the heritage view and that use of portion(s) of tlie. 
site for wind generation towers should not be allowed. We also conclude that other. 
portions, as to which some of the towers andjor blades would be visible, are not 
impermissibly intrusive into overall viewscape or the area's heritage, and must be allowed. 

Micrositing adjustments for scenic values. Counsel for the Environment called 
attention to Mr. Spadaro's testimony at TR. 1:14811. 3-7 that micrositing is an appropriate 
mechanism for minimizing visual impacts on sensitive resources. The Site Certificatron 
Agre~ment will require Applicant to prepare approval a micrositing plan that minimizes 
visual impayts -from the Project on sensitive resources (Viewing areas id'entlfiect· tn this 
record plus Mitchell Point),35 

2. WILDLIFE AND HABITAT 

Introduction 

Questions involving habitat and wHdlife form the second~largest cluster of issues 
pr~sented by the parties. Counsel for the Environment and Audubon Sodety identifY 
concerns and s1,1.ggest remediation; Friends and SOSA challenge numerous .points. · . . 

WDFW has indicated that this project, with the appropriate mitigation measures, is 
consistent with WDFW 2009 Guidelines for Wind Power Projects (Ex. 609c). CFE observes 
that this is the first wind project in a conifer forest in the western United States on land 
currently managed as a commercial forest. The WDFW 2009 Guidelines for Wind Power · 
Projects (Ex. 609c) recommend that the projects should be sited on nighly disturbed and 
roaded are?-s with existing transmission lines. (pp. 5 & 8 of Ex. 609c). The Whistling Ridge 
Project is consistent with that approach since it occurs on a tract-of industrial timberland 
that has been heavily distur,bed for m.any decades and has an extensive road system ·and an· 
existing transmission line bisecting the project. · 

. It.has been established that there is a need to acquire information on this Project if it 
is built and operated because of its p«;)tential usefulness to.the Council, ope~ator~, · 
applicants, landowners, and interests such as DNR, Audubon1 and WDFW in the future 
siting and operations of. wind projects in forest environments. Therefore, we do support 
taking the opportunity to establish pre.: and pos.t-construction studies and'reporting 

ss We understand that topograpliy will restrict views from Mitchell Point and th.at elimination of 
the C and lower A corridors ri'll'IY eliminate all tower visibility from that point. However, as: no 
simulations wer.e provided to demqnstrate likely vlslblllty, we Include the site·as a:refer'enced viewing 
point for review. 
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requirements that will enable ongoing adjustments to continue to reduce adverse 
environ;rnental conseque~ces. · 

a) Avian Issues 

As CFE note.s, more than 90 species of birds (a majority a~sociated with forests) 
have been observed on the site, including several sensitive species. Sensitive species 
identified on or near the site include northern spotted owl, northern goshawk, 'olive sided 
flycatcher, Vau1{'s swift, pileated woodpecker, keens myotis (bat), Townsends big e11r bat, 
bald eagle, golden eagle, and the western gray squirrel.Audubon, CFE and Opponents state 
concerns about or.c~allenge the adequacy of.the·studles p·resented in the application: 

Protected species do not appear, on·the basis of the record of this adjudicative 
proceeding, to be an issue. Considering the totality of information on the record, we 

· conclude that there is a low risk to.critical habitat for state or federally listed species and a 
low likelihood of state or federally listed .species being kiUed by a turbine collision. 
Available information indkates that a single male l'\Orthern spotted owl was seen outside 
the Project area but not within it. The area theoretica,Jly affected, within the species typical 
breedin~ r~nge, has recently been logged ;;tnd is not its typical breeding habitat. · · 

. . 
We r-eject Friends' contention that the Applicant's avian studies were "wrong or 

missing on every measure." Particularly given the relatively unique nature ·of the 
su!·rounding hal)itat as a potential wind farm site1 an abundance survey and a literature 
revi~w (noted by Audubon) may have been helpful. Their importance is not critical and 
their absence is not fatal1 however. · · · ; · 

WDFW noted in Ex.1.20r that Applicant1s 'studies meet the WDFW Wind Power 
Guidelines. Among other things, WDFW observes that avian use and mortality is accepted 
as re.asonably consistent across habitat types and locations, and the use of a population 

. estlmato.r is recognized and accepted .. While not negating some possible additional value of 
· efforts to increase available information, we accept the studies as satisfYing our 

requirement · · · 

. Mr. Smallwood's testimony for opponents urges rejection ofWDFW guidelines. The 
guidelines incorporate the po'int of view of a broad range· of' stakeholders, including several 
participants from Washington State and Seattle Audubon and The Nature <;onservancy,. 
which allows consideration of the collective wisdo.m of all the experts who participated in 
their development. They are accepted statewide as appropriate and are identified in our 
rules as proper authority for application present~tions. WAC 463~60~332. No stan<j.ard . 
might receive universal acclaim, but we are satisfied that the WDFW guidelines have 
sufficient credibility anq authority that M~. Smallwood's criticisms anHejecte·d. App'licane s 
~xperts Reams ap.d Johnson recognized and, as pertinent, followed the guidelines. They · 
presented credible testi~ony regarding their work and the Project's compliance. · 

. Audubon urges additional preconstr·uction study if the Application is approved. In 
lieu ofthat,·particula!lY given WDFW's acceptance of the e1{isting analysi~, the Council 
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believes that there is a more productive approach. The SCA instead will require additional 
· post"construction monitoring for avian. impacts, including three years' post-construction 
monitoring for avian impacts. Doing so satisfies another request of both CFE and Audubon 
and could avoid or reduce avian mortality by observing patterns of injury, to control 
operation~ of individual towers or develop other means to minimize adverse impacts to 
avian specie$~ We identify appropriate mitigation measures below for inclusion in the SCA. . 
The SCA will, as noted els.ewhere, also include requirements based on the Final · 
Environmental Impact Statement. · · 

b} Bat Issues 

Bat species of concern have beert observed an· site, although speCies identification 
· · may be incomplete. Concerns regarding bats par~llel those regarding birds. Both rely on 

·flight for principal mobility a:p.d both may collide with rotor blades or be caught in pressure 
chang~s in the vortex Of revolving rotors. · · 

Additional study appears to be appropriate for bats as well as birds. The .Cou'ncil 
· will incorporate a condition in the Site Cer:tification Agreement to require such appropriate 

studies and consideration of cqrrective measures· identified in those stqdies. In addition, 
the mitigation measures identified below will provide protections aimed at specific points· 
ad4ressed in the hearing record. · · · 

. ,_ 
c) · Mitigation Measures 

··The Council provides mitigation measures through specific oneHtime requirements, 
longflterm obligations, and. ongoing study aimed at providing continuing improvement. · 
Counsel for the Environment proposed several potential SCA requirements. We agree that 
the following measures are appropriate and intend to incorporate them into the 
Recommendation and the Site Certification Agreement. Measures iii through viii are 
described in the WDFW GuideHries and the US Fish and Wildlife Sefvlce Avian Protection 
Plan Guidelines. 

i. Compliance with 2009 WDFW guidelines(Ex. 609c). WAC 463-60H332. . . . 

ii. Ci·eatiqn of a Te.chnieal Advisory Committee (TAC) to suggest and review 
studies and to mal~e recommendations based on the studies regarding steps 
that may' be recommended to EFSEC If the 'TAC deems additional studies or 
mftlgation necessary t\) address Impacts that were either not foreseen in the 
Application or the EIS, and tC? accept a representative of Seattle Audubon 
Society as a member of the TAC. Other members shall include the certificate 
.holder; EFSEC Staff, WDFW, USFWS, Dep·al~tment of Natural Resources, 
Skamania County and the Yal<ama Nation and additional representatives to. 
be Identified atthe Council's discretion. · 
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iii. C~:mduct'post-c.onstruction mortality_s~udie~ to increase understanding of at· 
risk species and to pursue and recoml1).end suggestions to reduce avian and 
bat mortality. · 

lv. Use of adaptive management strategies to optimize the balance between 
measures that work and effective operation of the facility." · 

v. Public availability of reports and study results. 

vi. Loy.r~impact lighting to reduce the ·attraction of insects and consequently · 
insect-feeding species. 

. . . 
vii. Mitigation through niicrositingi avoid as practic~l turbine locations t~at 

separate nesting areas from food gatheripg areas; avoid flight pathsi consider 
other factors as identified by the TAC. Mitigation as well from study of post· 
c~nstruction surveys. 

viii. Development and compliance with best management practices, including the 
possibility of minimizing operatio~s such as low rotor spee.d that may 
present greater hazards to some species. 

For reasons noted above, we decline to'require pre-cohstructi'on studies as 
addi~ional mitigation measures. 

d) . Mitigation Parcel 

A suggested mitigation parc~l may satisfy applicable mitigation standards in as . · .. 
much as it provides a habitat superior to a commercial forest habitat. This mitigation 
parcel was discussed extensively in the Adjudicative proceedings, but it has yet to be 
offered as a formal mitigation plail. Due to that fact, this Order does not address the 
m!tigatio~· parcel in the findings of Fact & Law. · 

e) Conclusion 

. ' 

We find support for the application adequate as it pertains to habitat and wildlife~ 
subject to development of and compliance with elements of a Site Certification Agreement 
incorporating the protections identified above and others;that may be suggested through 
review of the :PElS. We'have considered the criticisms and counter-suggestions of the 
opponents and determine that they should be rejected. We are persuaded to support 
performance analysis of wind farm impacts in forest environment if the project is on 
heavily disturbed, highly roaded forest lands with existfng transmission infrastructure s'uch 
a's presented here. (see E~ 609c,pp 5 & 8). We do not find ~upport in the record for the. 
a·ssumption that forestlands are by definition more worthy of protection than the shrub 
stepp~ lands in Eastern Washington. · 
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' 
3. NOISE ISSUES 

'I:'h.e.Council's regulations require compliance with the maximum noise limits set 
forth in regulations promulgated by the Department of Ecology,a6 The evidence 
demonstrates that the noise created by Project· operation would fall beneath those limits 

. under normal operating conditions. Any noise exceeding applicable state standards (which 
are measured at the property line of the affected use) will constitute a violation. N eith,er 
the Council nor the Department of Ecol9gy regulate on the basis of ambient noise. The 
results of predictive modeling (Ex. 7) indicate reliably1 considering the laws of physics and 
Mr. Storm's testimony (whi~h we find credible), that the Project will comply with 
applicable noise limits. The Site Certification Agreement will, and the regulations do, 
require compliance' with regulatory noise llmits ~nd the Council will. enforce compliance. 

4. GEOLOGY .· 

The Applicant presented witness Dan Meier, a licensed engineering g~ologist. He 
testified (Ex. 3) that he had reviewed available information and literature and had visited 
the site. He stated his opinion that it would be 'geologically suitable for wind facility 
construction and operation. ,Opponents challenged this evaluation, urging that the witness 
spent less than one day at the site and failed to drill test bores or under~ake other 
verifications at points of tower construction. · · 

The challenge is not well taken. The task at this stage is not to complete pre~ 
cbnstruction site.preparation following warning signs that there are geological probiems, 

· . · but to assess the structural stability of the corridors for' future slte~specific determinations. 
The witne.ss, a professional engineering geologist, presented credible testimony 
supplementing the Application, in which he described the geology of the site based on 
researching available literature and visiting the site. The study was not exhaustive, but did 

·provide adequate infor'mation to·meet the requirerp.ents ofWAC 463~60,~$02." No known 
earthquake faults cross. the sib~. No Glass I (severe) or II (high) landslid·e hazard areas are 
known to. exist at the site. Clas·s IH landslide areas are present on tli'e site, but the · 
designation 'o.flow potential hazard is assigned only because of the degree of slope and not 
because of geological ·evidence of actual prior or potential future hazard. That: issue· 
appears m9ot, however, because of our decisiQn to reject a portion of the Project for other 
reasons. Tower foundations will be solidly constructed to anchor the towers1 at sites 
chosen after micro siting review of th~ir geological stability: . · · · 

. No evidence of record supports a finding of instability of the proposed corridor · 
sites. The Site Certification Agreement will establish speciflc1 appropriate pre~construction 
and construction requirements relating to site exploration and preparation. 

.as WAC 463-62-030 (referencing WAC 173~60). The standard Is stated In y.tAC 173-60-030 and -0~0. 
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S. ROADS AND TRANSPORTATION 

a) Public Roads: 

The public roads xiecessary for site access by workers; materials and turbine/tower 
parts· received considerable attention during the hearing. Skamania's county engineer, Mr .. 
Homann, testified that the roads could bear loads of the height and weight required 
without modification, and that loads up to 150 feet h1length could be accommodated 
without modification. During the hearing, the Applicant indic;;ted that turbine blades up to 
164 feet in length might be required, and the Applicant agreed to file a subsequent exhibit. 
with lnfopmatl.on about the public roads' ability to accommodate the loads between 150 
and 164 feet long. TR II1:5 05. The record does not show that this was later addressed. The 
site Certificatfon Agreement :will specify that transportation must be lawfully accomplished 
according to the applicable standards current at the time of transportation. To the extent 
that long, wide and for overweight loads are involved, permits must be obtained ~nd *eir 
terms complied with. lfthe road capacity prohibits transportation of the longloads on the 
,public roads, ttle Applicant may choose a shorter component, choose an alternative · 
delivery. method or forego construction. 

I ' 

Some public witnesses expressed concern over possible periodic traffic blockages 
during construction when long, wide. or overweight loads are transported to. or from the 
site. There is no evidence of record identifying such delays, qnly that mitigation would 
limit any traffic delays to 20 minutes. The duration of such blockages, therefore, is 
estimated to be measured in minutes or seconds (see, Ex. 2.0, p. I-11); the result will not 

· substantii:tlly imped~ traffic. · · 
. . 

An SCA condition will require coordination with emergency providers ~nd public 
notice, and that timing of transportation avoid or be coordinated with commuter, school 
bus or o.ther traffic, In addition, a traffic management plan, traffic control plan, and signing 

. plan will be required by the County. to satisfY its requirements. 

b) Internal Access Roads 

The Project expects to have approximately 7.9 miles of internal acce'ss roads137 
allowing construction and maintenance vehicles to travel to each Project turbine. The SCA 
will require that Applicant minimize new.road construction to avoid unnecessary impacts . . · 
to habitat and disturbance of soil and will be required to comply with Washington Forest 

·· Practices road standards of the J;:>epartment ofN~tural Resources (DNR) arid water quality 
standards. of the Dfi:!partment of Ecology. 

37 Ex. 20, p. 1~10; reductJons proposed In other po.rtlons of this order will re~uce the total area. 
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·6. CULTUMLAND ARCHCAEOLOGICAL · 

The preflled testimony of Sarah McDaniel, archaeologist, was admitted without. 
objection as Ex. 10. Ms. McDaniel's testimony states that no known signific(,tnt cultural or 
archaeological sites are known to exist within the hounds of the Project. The Washington 
State Department of Archaeology and Historic Preservation (DAHP) concurs (Ex. 10.02). 
The Applicq.nt will address.cultur.al resources in the final design and micro:siting ptocess. 
It h,as committed to work with the DAHP and Native American tribal authorities to identify, 
preserve, arid as necessary mitigate, culturally sigl!-ificant sites. Appli,cant will be req~rired 
to halt relevant construction if any artifacts are discovered. An SCA provision will specify . 
processes to work with DAHP, Yakama Nation and other.NativeAmerican tribal authorities 
to identifY, preserve, and as necessary mitigate, culturally signific(\pt sites. . . 

The Council finds.thatwith implementation of appropriate mitigation m~asures ln the 
SCA, rio impacts on lmown cultimilly sensitive areas will occur due to construction or 
op·eration of the Project WAC 463-60-362(5). · · · 

7. HEALTH AND SA,FETY 

. The Applicant ID:ust prepare Health and Safety, and emergency plans for both 
construction and operation phases to protect public health, safety and the environment on 
and off the site. WAC 463-60-085; see also, WAC 463-60-265 and ·352. The plans must 
anticipate a comprehensive list of major natural disasters or other incidents that could 
relate to or affect the proposed Project. Thtl Applicant will be responsible for · 
implementing the plans in coordination with the local emergency' response org;;~:qizations . 

. The Project operating and maintenance group and all con~actors must receive emergency 
response training as part of the regular safety-training program to ensure that effective and 
safe response actions would be taken to reduce ·and limit the impact of emergencie·s at the 

. Project site. With app'ropriate provisions in the SCA, health and safety concerns Will be 
ad~quat~ly addressed. . . 

. .. 
WASHINGTON FOREST PRACTICES ACT Und~r RCW 80.5'0.1'10, the Council takes 

jurisdiction over requirements of the Forest Practices Act (FPA), RCW 76.09, once a Project 
is approved and an SCA is signed. The s.cA will .contai'n pertinent provision.s .to ensure 

. compliance, The Council retains the Department of Natural Resources (DNR) as a 
subcontractor to assist the Council in ensuring that a Project meets all appli.cable 

. requirements ofthe.FPA. · · · 

8. SOCIOECONOMICS 

. The Project will result in. increased employment in Skamania County, both during 
construction and,· to a lesser extent, during operation. The Project's economic impacts are 
not expected to be' limited to jobs and the salaries of employees .. The Project will purchase 

.. goods and services, some of them·!~ Skamania and neighboring counties. The Project will 
· increa.se t?e total valuation of real property in. Skamania County and substantially increase . 
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tax revenues. The resulting r_evenues will be available for the support of schools and local 
public services in the area; including county roads and county government WAC 463-60-
535. 

· Opponents challenged the as~erted degree of economic need in the county and the 
degree of potential benefit from t.h~ project. The record is clear that such rieed exists and 
that Skamania County is uniquely challenged financially. The economic benefits from the 
project will be real and, to the county, the school system and the public, not insignificant 
See, Ex. 42 and 42,'01r; Ex. 48 and 48.01; Ex. 36; Ex. 41.02. That the Project is not huge by 
other standards, or that other areas may also be suffering economically, do not lessen the 
reality ofthe Project's benefits. · 

9.· SITE RESTORATION 

WAC 463-72-040 requires an Applicant, prior to beginning site preparation, to 
p~ovide an initial plan for site restoration in sufficient. detail to identify, evaluate, and 
resolve all anticipated major environmental, public health, and safety issues. The rule 
requires that thi1? plan address provisions for funding or b.onding arrangements to meet the 
site restoration and management costs. The Application outlines the scope of activities that 
would be undertaken at the end of the Project's useful life. Ex. 201 Sec. 2.3.7. These 
activities include removal of Project structures, removal of foundations to four feet below 
grade, and restoration of soil surfaces as close as reasonably possib~~ to their original 
condition. The Applicant has committed to posting funds or guarantees sufficient for 
decommissioning, to ensure the availability' of decommissioning funds when needed. 

The Council has considered the Applicant's commitments and finds them to be 
appropriate. The SCA will require Applicant to provide an in.ltial site restoration plan to 
the Council prior to construction oft~e Project, and a de~ailed sit~ restoration plan must be 
approved by the Council prior to decommissioning at the end of the useful life of the 
Project. · · · · 

10. FIRE HAZARDS 

. Given the forested nature ofthe site, adequate fire prQtection ls a necessity. 
Although evid~nce in the record."ppears to indicate that wind turbines rarely cause fires 
and would be unlikely to affect (or be affected by) a fire started by some other cause, fires 
could be.started'byturbine or other activities on the site. Fir~s originating off"site could 
spread onto the site. In either event, emergency respons'e would be required on-site. The 
SCA ~11 requi~e (ir~.Pr~vention ahd response plans as a condition of construction and 
operation. 

11.PROJECT CONSTRUCTION . . 

The Council finds that thf;lre is a benefit to the punlic to have permitted facilities 
ready to be.constructed whenever it becomes known that more ge1;1eration capacity is . . 
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needed. This project also requires construction of a power substation before it will have 
access to the grid for power sales. · 

. . ...... 
The· Applicant proposes to construct the Project in the manner set out in t]).e 

'Application and the Agreements. Ex. 20. Its 'application suggests a 19-month period·after 
application approval for site-specific design and for construction, but commits to providing· 
a sc~edule following gubernatorial approval. Ex. 20;Sec. 2.12. 2. The Council recogn~ze~ .. 
that there may be remaining uncertainty regarding appro-(la] and construCtion of the ' 
proposed supstation, which could· delay the start of construction. · 

In any event, an unlimited "build window" for a proposed project is not appropriate 
as, over time, technology .or mitigation measures presented in art application may no longer 
be protective of environmental standards and conditions at the time the facility is 
constructed. Therefore, we set a five-year window for substantial completion following 
gubernatorial approval. T)le Applicant may seek one additional five-year extension. 

T.Iie Applicant is not restricted from operating and generating power from 
individual strings of turbines that are completed prior to others, so long as all needed 
infrastructure~ safety and mitigation measures are in place. Thes·e measures provide 
flexibility for construction but also address needs to complete the project in a timely 
manner. 

12 .. PROJECT BENEFtrs 

· The environmental ben·efits of this project include generation of energy from a 
. source that does not produce carbon·dioxide emissions. RCW 19.285. EconomiC benefits 
also .result, as the Project will provide construction jobs1 employment during operation, tax 
revenues to local governments, and payments to landowners and service providers . .The 
available generation will have economic value. Ex. 411 Ms. Bryan~Miller; Ex. 481 Mr. Canon; 
Ex. 51, Mr. Pytel. · · . : · 

,. 

E. CONCLUSION ON ADJUDICATIVE ISSUES . 

The Council carefully considers its statutory duties, applicable administrative rules; 
and all ofth~ evidence in the record in exercising its duty to balance the state's need-for 
energy at a reasonable cost with the need to protect the environment and the health and 
safety of the residents of the local area~ · · ·· 

bne of the C:ounciYs principal duties is to ensure that the location of energy facilities 
will produce minimal adverse effects. on the environment. We have considered' the exhibits 
of record and the testimony of numerous expert witnesses and members of the public in 
determining whether this Proj'ect, with its pt·oposed mitigation m~asuresl is appropriate 
for this location. As a result of this review) the Council has rejected turbine locations that 

. are prominently visible from numerous viewing sites within the Columbia Gotge. The 
remaining towers for the most part are only partially visible1 and from fewer locations. 
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Our disapproval of proposed turbine·strings preserves the Applicant's ability to achieve the 
generation capacity it requests while substantially reducing the pr.oject's visual impacts .. 

· from the Gorge, including the NSA. 

The record before us, including elements in the Application (Ex. 20) that received no 
cross examination, supports decision to recommend approval of the project, subject to the 

. restrictions on tower locations and the other mitigations and protective measures 
identified in this order. Review ofthe Final Environmental Impact Statement may t:llter the 
result of our adjudicative review, as noted earlier in this Order. However, we determine .on 
the record in this proc!3eding'that including these elements in a Site Certification , 
Agreement Will adequately protect the public, incl'uding member~ of the public who reside 
in and use the areas surrounding the Project .. 

As currently proposed1 with mitigation for a number of impacts and the conditions 
identified for inclusion in a Site Certification Agreement, ccmsistent with applicable laws . 
and rules, the Project will have a minimal impact 6n the environment. 

The Council considered whether the total package of mitigation measures offset the 
environmental impi;lcts of the Project. Viewed on·balancel with respect to this Project1 i:lnd 
in the context of mitigation proposed~ the package for the Whistling Ridge Project satisfies 
the legislative policy of RCW 80.50. · 

For all of the reasons discussed in the body of this Order1 the Council finds that this 
Project may properly be recommended for approval1 based on the adjudicative record. The 
result ofthis order is subject to a review of the F.inal Environmenta,l Impact Statement and, 
if approval is recommended, development of a Site Certification Agreement consistent with 
t}le provisions of this Order and such other measures as the Council rpay identify from its 
review of the Final Environmental Impact Stat~ment. 

IV. FINDINGS OF FACT and CONCLUSIONS OF LAW 

Note: the Council intersperses conclusions of law with its findings. offact for the 
c.onvenience ofthe reader. Any finding in the nature of a conclusion Of law should be 
interpreted as a conclusion, and any conclusion in the nature of a finding should be 
lnterpret~d a.s a fi~ding of fact 

. Nature oftjle Proceeding· 

1. This proceedi:q.g involves Application.No. 2009~01 before the Washington State 
Energy Facility Site Ev~uation Council (EJ,7SEC or Councin for ¢ertification to 
construct and operate the ~histling Ridge Energy ~roject (also 11Project1 in this· 
order). The l?rojectis·a wind-powered electrical energy generationfacilityv;ith a 
maximum of 50 wind turbines and a maximu.m installed nameplate cap'acity of75 
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megawatts (MW). The Project is to be located north of the community of Underwood, 
Skamania County, Washington. 

The Applicant antl the Application 

. 2. The Applicant is Whistling Ridge Energy.Pr~ject LLC. It is a Washington iimited · 
liability corporation formed to develop, permit, finance, construct, own a:q.d operate · 
the Project. Applicant is in turn owned by S.D.S. Co., LLC. Both entities, and their 
successors, will be defined as Site Certificate Holders as defined in the Site Certificate ··· · 
Agreement (the Certificate or 11SCA".) .. · 

3. The Skamania County Commission adopted a zoning code amendment that would 
have allowed wind powered generation facilities'ln certain county areas;·includingthe 
site of the proposed Project. Opponents appealed the adoption to the Skamania · 
County Hearing Examiner, who reversed the county in a decision February 19, 2009. 
The basis for the Examiner's decision was the county's failure to conduct a 

· programmatic environmental review before adopting the zoning co.de.amendment. 

4. On March 10! 2009, Applicant submitted an Application for Site Certification 
Agreement to EFSEC1 seeking authority to construct and operate the·Proje~. It 
submitted a Revised Application, on October 10, 2009. · 

Compliance with the State Environmental Policy Act (SEPA) 

5. EFSEC is the lead agency for environmental-review of project proposals within i~s 
J"!lrisdictlon under terms of the State Environ~ental Policy Act1 RCW 43.~1C. The 
Council Manager is the SEPA responsible official. WAC 463-4 7-0 51. · 

6. An electrical substation would be required to convert power from t~e Project to the 
voltage necessary for inclusion into a transmission line. The BonneVille Power 
Administration ("BPA"), a federal agen~y, agreed to provide such a substation. Its . 
construction would require an environmental review under ,the Natio~al · 
Environmental Poljcy Act C1NEPN'). 

7. · ~PA and the Council. ag~e~q tb prepare a joint federal~siate environmental statement. 
to satisfy the requirel;llents of both laws. EFSEC will use the documentati'on for 
purposes of SEPA and BPA wm us~ ~t for purposes of NEP A. 

8. A draft environmentaflmpact statement (DEIS). was circulated for p~blic review o~ 
May 21, 2010. Numerous comments were received. They were ·made available to 
Council members and we~.e publicly available on September 16, 2010. The 
Responsible Official issued the Final EIS.onAugust 12,2011. This order does not 
consider the results of the SEPA FEIS. The SEPA results are incorp<n:ated into a 
Recommendation order and a prop.osed· Site Certification Agreement1 which three 
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documents, together with this Order, will constitute the Recommendation to the 
Governor und~r RCW 80.50.100.· 

Compliance with PI;ocedural R~quirements · 

9. The Council pubjished and1 wheT). required by law or rule, served notices of events in 
the application· process, including receipt of the Application, public meetings, 

·commencement of the Adjudicative Proceeding and opportunity to file petitions for 
intervention, prehearing"conferences, land use hearings, and the ;;~djudkative hearing 
sessions regarding Application ~o. 2009·01. 

10. The Councii affo:r:ded the parties to the adjudication the o.pportunity to present oral 
and written evidence, object to evidence, and fullybt·iefissues. The Council resolved 
procedural issues prior to hearin'g through orders based on nu~er9us'prehearing 
conferences at which parties had the opportunity to present arguments; the Council 
decided such matters through decisions from the bench and thJ;ough procedural 
orders, to Which parti~s had the opportunity to object. 

11, ·rhe Council9oncludes that it has complied with applicable procedural law and 
regulation, including RCW 80.50, RCW 34.051 WAC 463·26 and WAC 463·30 in 
conducting the Adjudication and the land use consistency inquiry. · 

f 
' 1. 'Land Use Consistency · 

12. The Council conducted a Larid Use Hearing under RCW 80.50.090, WAC463·26·050 
on May 9, 2009 In Underwood, Washington. Sixteen·· persons' appeared and, under 
oath, presented facts and legal argument to the Council on the issue ofland use · 
consistency. AppHcf:rr~t presented a certificate of land use consistency from Skamania 
County, Applicant submitted a revised certificate of land use consistency on 
December 22, 2009. ·· · · . 

' ' 

· 13. Confpletion of the land use ~onststency proceeding was incorporated into the: · 
adjudicative hearing on the merits without objection by the parties. Further eviden,ce 
was there received regarding land use consistency1 Including the revised certificate of 
consistency and the testimony of witnesses Spadaro, Chaney and Skamania Coun'tY· 
Co~missioner Paul Pearce. The parties briefed 'land use consistency issues separately 
from other. issues. · . , . . 

14. The zone in which turbine locations A· 1 through A~ 7 are depleted is Skamania's 
FOR/ AG20 zone, in whicp semi-public uses are perm,itted; uses such as a privately­
owned logging railroad have been found to be semiHpublic and use~ including afrcraft 
landing 'facilities and surface· mines are permitted of right or conditionally._ The 
remainder of the proposed project is within the county's 11Unmapped11 ~rea, in which 
any use is permitted that has not·been found a nuisance by a court with jurisdiction· 
over the site. · 
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15. The stated purpose of the appli~able conse:rVancy designation of the ~omprehensive 
plan. is to 11conserve and manage.existing natural re~ources in order to maintain a 
·sustained resource yield and/or utilization." Allowing wind generation facilities 
within the designation will assist in conserving and managing comme.rcial timber 
harvests' by adding diversity of consistent uses .tp land used for commercial forestry. . . . 

16. The Council concludes that 

a. Zoning code provisions.are n:!gulatory in natu·re and RCW 80.5p requires 
·compliance. A comprehensive plan is a guide for future action, not a regulation 
~equiring compliance, RCW 36.70.340i RCW 80.50 requires consistency. 

b. A certificate ofland use consistency is prima facie ~vidence that the use is 
consistent and hi compliance with local land use: :Provisions. WAC 463~26~.090. 

c. The Pro)ect complfes with provisio~s of the Unmapped area, which permit's 
wind generation facilities as a use that has not been fo.und a nHisance by a 
court with jurisdiction. Sec, 21.64.020, Ska~ania County Code. 

d. The Project is consistent .with the Conservancy designation of the 
Cornprehensiye Plan. The C9unty certification Is prima facie correct. The 
proposed use is consistent with the stated purpose of ~he d~signation as a use 

: that provide.s for the management and harvest of the forces of wind, a natural 
resource. It is a use that assists in conserving commercial timber op~ratlons 
o:o portions of the site not-usedfor energy production. The comprehensive 
plan is a guide and not a mandate. (Comprehensive Plan, IntrQduction, p. 7) 
The specific illustra.ti:v.e uses in the conservancy designation of the 
comprehensive plan have not been adopted in a zoning ordinance and do not 
regulate land use. 2007 Comprehensive Plan, Chapter 2, pp. 25, 30. 

. . 
The Adjudicative Proceeding~ Proc~ss 

17. The Council duly notiCed and ~_:onducted prehearing conferences and entered. 
Prehearing Orders to govern the course of the proceeding. Statutory parties 
appeared and participated. The Council received petitions for intervention, which 
were granted, as show1:11n the body of this Order. The Council served and published 
notice of the hearing on the mei·its. Hearings were helc} on January 3·7, and-10-11 in 
S~evensi.m, Washington and January 20 iri Olyrripia, Washington. 

18. The Appljcarit and a majority of other parties submitted post-hearing briefs. 

19. On the. date shown below as the date of signini, the Council voted un~mimouslythat 
the evidence and argument in this record supports ·approval ofthe Project, in part, 
and rejection in part, as set out herein. The Council's. Or~er of Recommenqatio'n to the 
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' ' 

Governor will be based upon all of the following: a) the findings, conclusions and 
result of this order; b) revievy of the Final Environmental Impact Statement and c;) a 

.. Site· Certification Agreement based upon this order and the FElS. 

20. The Council concludes that the process of this adjudicative or.der·complies with 
applicable provisions oflaw, including RCW 80.50 and R.CW 34.05. . 

Yiews and Cultural Heritage 

21. The Columbia Gorge in the vicinity oftheProject has significance for cultural heritage 
and natural beauty long predating the advent' of European exploration. Portions Of · 

·the Gorge to the south, east and west of the P1·ojed have been designated a National 
Scenic Area (NSA) by feder<\l legislation, and are subject to restrictions on 
development. Portions, oft})e Pn>ject site are visible from the NSA but the entire 
Project site is outside NSA boundaries. · 

22. Applicant's witness bautis Pearson urged that the portions of the Project visible from 
the NSA or .territory surrounding it would not be un¢J.uly intrusive and that no 
aesthetic restrictions should apply. Opponents' witness Dean Apostol urged that the 
Project would have a· severe impact on view, would irreparably damage the values of 
the NSA an,d should be judged by standards genera11y used for heritage sites with little. 
~evelopment. The Council finds that Mr. Apostol overstated the natural conditions 
within the Gorge and the NSA while Mr. Pearson inappropriately discounted those 
factors. · 

23. The Council conclud(3s that it has the authority to consider aesthetics and cultural 
peritage in its adjudicative proceeding. WAC 463·62 contains no provision barring 
tpat consid~ration, RCW 80.50.010(2) lists aesthetics and r~creatlon as princ::ipal 
values to be advanced or preserved in implementation of the chapter. RCW 
80.50.040(8) states our responsibility to devel~p site-specific criteria for approval. 

· R.CW 80.50.110 declares the chapter's preemptive power ov:er inconsistent laws and 
rules. The Council has implemented viewscape restrictions in ·application 2006-02 of 
Desert Claim Wind Power LLC, as well as in AppliCation 2003-1 of Sagebrush Power 
Partners LLC for Kittitas Valley Wind Power Project, the latter decision affirmed in 
Residents Opposed to Kittitas Turbines, citeq above. · 

24. The Council concludes that the aesthetic and· cultu,ral values of the Qorge, irrespective 
of its designation as aNSA, require protection.from pronounced visual intrusion, but 
do not require exch.1:sion of the entire Project. Removing towers from corridors in 
which they would be promipently visible from numerous key viewing areas within 
and near the Gorge·will adequately protect the scenic and cultural heritage of the 
Gorge. While remaining towers may.be partially visible from some viewing areas, and 
significantly visible from a small number of locations, the substantially reduced 
·overall visibility does not constitute an undue distraCtion from o'r to the aestheti<: and 
cultural values of the Gorge . 

. . . · 
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.Wiidlife and Habitat 

25. The Project is among the fh·st four wind energy generation projects to be seriously 
proposed in a Northwest forest habitat. Ex. 6.04r, p .. 33. The sfte is habitat for more 
than 90 species of birds, including s·ensitive specie$, and to bats. 

26. Applicant's wildlife studies comply with the requirements of the WDFW Guidelines 
and WAC 463-60-362, Ex. 1.04r. Other parties urged addWonal measures that add 
little additional protectlon1 and fail€Jd to discredit the validity of studi~s used tn the 
application. 

I ' ' I 

z;;. Hazards to flying species (birds a.nd bats) have been found to include striking or being 
struok by turbine blades and becoming disoriented or injured by the vortex of moving 
blades. Post~construction mortality studies will provide greater benefit to Wildlife 
preservation than preconstructian studies. Adaptfve management utilized through a 
Technical Advisory Committee will proviqe benefitby bringing appropt'iate Interests 
and skills to studies and dev:elopment of remedial measures. 

28. Micrositingprior to tower construction, considering avian and bat flight patterns as 
· well as feeding and nesting areas will be required to optimize tower locations to 

minimize injuries to flying creature.s. . 

29. The council concludes that establishing a rechnical Advisory Committee (TAC). arid 
implementation of WDFW guidelines for wind power projects should be required as 

· . conditions of op.eration for the Whistling Ridge project and that the;! mitig~tion parcel 
discussed in the record is appropriate and may be accepted. 

•,... I 

' . 
. . 

30. The Council further concludes that, within the constraints of the Information 1n 
Adjudicative record, the wildlife and habitat mitigation measures recommended 
herein,. will result in no. significant unavoidable adverse Impacts to wildlife. WAC 463H 
62-040. . 

Noise 

31. The Project will comply.with WAC 463-62-030 and thereby with Washington State 
noise standards including WAC 173-60-040. • . 

' < I o o 

32. The Council concludes thattheApplication meets applicable noise requirements. The 
. . SCA will requ1re compliance with Washington State noise standards and correction of 

any conditions resulting in noncompliance. · · ' 
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Ge9Iogy 
. 

33. The Applicqnt's geological presentation is adequate for preconstruction review. There 
is no evidem:e of record ~ndicatirig that a~tual geological haz;;lrds exist that might 

· preclude siting of the Whistling Ridge Project as applied for.. · 

34. The Counciz'concludes that the Application satisfies requirements'for geological detail. 
The SCA should require appropri'ate preconstruction investigation of selected tower 
locations. The Applicant should be r~quired to report to the Council an,y indlcations of 
hazards that appear in such investigation or during construction and propqse 
appropriate l9cation change or construction measures, subject to Council approval, to 
ensure safety at the site and potential downslope hazard are~·s. 

Roads and Transportation 

35. Construction of the Project will require transportation of tower segments and blades 
· that exceed standards for transportation over public roads. To the extent required, by 

law and condttions of the SCA, Applicant will obtain or ensure that its transportation 
services obtain all required overweight, over-height or over-length transportation 
permits for public road transportation. Local access roads are capable. of handling 
loads up to 150 feet in length and may be capable of transporting loads up to 164 feet 
in length. . · . .. 

36. Transportation of Project components over pul:ilic local ac'cess roads may result in 
temporary blockages. Timing of such deliveries will not create more than temporary 
minor inconveniences. Prior to begin'ning construction, Applicant must prepare and 

. present for approvai contingency plans for maintaining access in the event of an 
unexpected circumstance blocking public road access. · 

37. Private roads f<;>r Internal access within property owned .bY or under the control of 
· Applicant or. an affiliate mus·t be improved as needed to carry required load.s saf~ly. 
Improvements must be accomplished by or under the control of the Applicant and 
subject to prior approval and supervision by officials with jurisdiction. 

. . 
38. The Counpil concludes that Applicant should be required to verify carriers, possession 

of appropriate permits for transportation on Washington rqads. Transportation on· 
local public roads·must be coordinated with appropriate local officials and must 
involve A-pplicant or county consultation with schools, emergency se;rvices, and other 
potentially affected interests. If components requiring loads exceeding 150 feet in , 
length are selected, Applicant must verify that such loads may. be lawfully delivered 
on existing roads within th'e Nation?~!. Scenic Area without road construction or 

. improvement, or. mus~ select smaller components. Work on pljvate roads must be · 
completed pursuant to regulations, and under tl?.e supervision of the Council through 
Department of Natural Resource"s or other regulatory agency under contract with the 
·Council.· · · · 
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Cultural and Archaeological Resources 
' ' . 

39. The 1;estimonywithin th~ Adjudicative Record indicates that the likelihood of Project 
impacts to known archaeological sites, or discovery of unidentified sites, is low._' The . 
site is in an area of historical Native American habitation, and artifacts or indication of · · 
habitation may be discovered during Project site preparation or construction.38 

. . 
40. Appropriate provisions in the Site Certification Agreement, requiring monitoring. and 

reporting of discoveries and cessation 'of construction at the site of discoveiy, will . 
satisfyth~ requirements of the National HistoriC Preservation Act, 16 USC 470. 

Forest Practices Act 

. ' 

41. Upon implementation of a site certification agreement~ the Council becomes 
responsible through its agent, the Department of Natural Resources' to ensure 
Applicant's compliance with the requirements ofthe Forest Practices Act (FPA), RCW 
76.09. RCW80.50.110. , 

42. The Council concludes that the SCA shouid provide sp·ecific requirements that 
operations on site. be' required to comply with pertinent provisions of the FP A. 

43. Th~ Council conciudes that the ~CA should provide speclfjc requirements that 
operations on site be required to comply with pertinent provisions of the FPA. 

Socioeconomics · 

. 44. The. Project will provide a benefit to Skamania County through property and other tax 
payments and through employn1ent during construction and operatiol). Workers are 
expected to live within Skamania County or to commute to the job from outside the 
countyj workers will make some purchases in the county. Through taxes and · 
employment, the Project wiJl benefit the 'county and residents ·of the county. RCW 
80.50.010 i WAG 463·60~535. 

Site Restoration 

45. The Applicant's proposal for site restoration and funding as set out In Ex. 20. is 
adequate. The Site Certification Agreement will require preparation of a detailed 
plan, and perfo_rmance pursuant to the plan. The Council concludes that this will be 
adeqqate to protect the public and other interests potentially affected. RCW 
80.50.100(1). 

. , 38 Depending on the outcome of Council delib!')ratlons elsewhere in this Order1 some or all of the 
archaeological sites of concern may no longer be ~ubject to disturbances ofthls project. 
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Fire Hazards and Control 

46. The ~pplican't wm be required to prepare a Fire Prote~ti@ ana Response Plan in 
coordination with the appropriate fire response agency or· agencies prior to 'begii1.nii1g 
construction.· The plan !s subject to approval by the Council. The Council 'concludes 
that this will be adequate to protect the public and other interests potentially affected. 
WAC463-60-535 ((4)(a)). . . . 

Project Benefits 

47. Project benefits include the.production of energy through means not creating carbon· 
dio:x:ide or other greenhouse gases as well as the economic benefits of construction 
activities <!~d the energy pr~9.uced. 

. Considering the entire adjudicative record, including the summary findings·and 
·conclusions listed above, the Council finds and concludes thq.t the Application, with the 
modifications specified above, may be forwarded to th~ Governor of the State of . 
Washington with a recommendation that the Applkation may be granted, subjeGt to 
m'odifications and conditions noted herein and as identified in the Council's review of the . 
. Final E~vironmentallmpact Statement and the Council's determination in the Order of· 
Recommendation . 

... 

., 

. ; 
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V. ORDER 

. . The C~imdl hereby Orders that the .Applicqt!on for the portl9:ttPfthe.Project ~ite ' 
located adjacent and to the.south.ofthe Bonneville Power Adminlsttation North Bo:!fn~v!lle 
-'Midway transmission line corridor (Tower string A~1 througb A· 7) be denied,- ah:d that the . 

. per:ti'en of the P~oject identified as Corridor c (Tower string c-1 through C"8) l~Hi: clebied. 

' . 

The Cou11cil hereby Orders that-the Adjudicative record in other respec~s supports a grant 
of ~~tho'rity, subject to ,impleme~tation of the environmental requirements of this order 
and subject to supplement or modification in the Recommendation to the GoyBrnbr ba?ed 
on the Council's review df the Fil,1al Environmental Impact Statement and 9-evelopment of a 
proposed Site Certification 'f.greement for the Pr·~jeet. ..·.>; .... ,. • • · 

. DAT?D an~ eff~ctive at Stevenson, Washingt~n:, this sixth day of October, 2011 

s, 
d Transportation Commission 

s? Council chair Lues aJs·o pre~ents a concurring oplnlon1 attached to t~!s order and an Integral 
part hereof. ··· 

29372 

.· 



f 
. \ 

. Council OrderNo, 868, Whistling Ridge final Adjudicative C}rder Page43 of 52 

NOTICE 'fO PARTIES: Administrati1e relief may be available through a petition for . 
reconsideration, filed within 20 days ofthe service of the Orders within the · 
. Recommendation Package to the Governor. lf any such petition for reconsideration is filed, 
the deadline for answ~rs is 14 days after the date of service of each such petition. Since all 
Orders contained within the Recommendation Package to the Governor are integral . 
compopents oftP.e recommendation and served as·a package to the parties, the Council . 
requires any request(s) for reconsideration to be flied on the full Recommendation 
Package, and not on individual.elements of the package. The formatting of the petitions 
shall be governed by WAC 463~30-120 and shall be limite.d to 50 pages. 
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Fo~ reasons .explained below1 I concur wltM the CouncWs recommendation. 
' . . 

This case is a microcosm of how well-intentioned) lncrementally developed} 

Federal and State 'law can have significant, unintended cons~quences for both our 
' ' 

· existing ~nergy system and our environment. 
' . 

Bee~ use these are important subjects with far reaching conseque'nces beyond this 

ca'se, I take judlcl(llliberty to comment on ·actions that I believe could better serve 

to protect this sy.stem and the environment: My comments are drawn from a 
· lifetime of public service in the energy area, first. as senior counsel for the. 

B_onnevllle P~wer Adminls.tratl.on an~ for the past ten years as Council Chair. ADd 
they bear directly upon our CouncWs future1 and the region's need to better plan 

' . . 
for a ren·ewable resource future. 

What Is needed is a new co~mitment; a commitme~t that will allow us to 
thoughtfuHy plan where renewable resources sho:uld be developed-~ ~nd where 

they should not, and to provide expeditious siting w!th clear and 'uniform 
standards across. all.political subdivis.ions . 

. At the ou~set1 all will agree that we seek low cost1 abundant1 and clean energy. It 

is good for our economy and for our environment. Our goal should be to protect 
··what ~e have, and to get more of it. · 

Energy efficiency Is low cost, abundant, and clean, and testimony confirms t-hat 

. eighty five percent of our needs can be met with en~rgy efficiency.' Ce~tainly ~hat . . ' 

Is consistent with our goal. And we are alsO' In a "surpllls" condit'ion. Nothing · 

could be lower cost than having "a surplus." 11 But energy efficiency Is finite, and 

surplus does not last forever. 
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We are now In a time oftransitioni transltloning to a future ofrenew.able · 

resources1 in this case wind power. And transition presents both opportunitle.s 

and challenges. 

Wind pow~r has much to commend i·t. There are.no.fuel costs1 and no air 
emissions. And it furthers our state~s energy poUcy1 with which the·coundl is 

Gommltt~d to act consktently. Wind projects~ nevertheless1 present challenges. 

They can cause avian mort~lity1 impact wildlife habitat, leave a long lasting 

. ~ootprint on the landscape, in thl~ case the Columbia River Gorge/111 and 
complicate the operation of our most valuable,·and already existing renewable 

reso.urce 1 the ~ederal Columbia River Hydro Syste~. 1v. 

T.urnlngto the inst<;lnt case, the Council is challenged by the fact t~at It has no. 
·rules for.siting renewableres·ources.v This fact, coupled with our requirement to 

provide an adjudicatory hearing, vi has1 in my opinion, contributed to an 

·unnecessarily lengthy and costly proceeding where a comprehensive 
~·nvlronmentallmpact Statement might well have suffi~ed.vu 

For guldance1 we look to our previous decisions, organic statutes and regulations 
developed primarily .for therma I proje·cts. viii And· we use .our best judgment to 
11balance1

' competing considerations. Our Ia~~ and regulations presup·pose·a 

compelling need for energy resources, tempered by a requirement that the 
. ' ' 

reso.urce enhance the esthetic and recreati.onal opportunities available to the 
public while providing abundant pbwer at reaso~able cost.1x All of this is to be 

done ".1~ the public interest. 11x ~nd yet what Is "the public interest?" Absent · 

rules1 the Council proceeds on a casewby-case basis and our decisions inev'itably 

leave room for questioning whether the correct result was re'ached.~1 
· 

. Whistll.rig Ridge Is just such a case. The Council recommends approval of 35· wind 

turbines· just outside the boundaries of the Columbia Gorge Nationai·Scef1ic Act 

(NSA). The NSA is one of only two such "National Scenic Areas" authorized by 

Congressjxn its relevance tq this case speaking primarily to the fact th~t the Gorge 

Is r.ecognlzed ~san environmental wo.nder. xm The applicant.is:a well-respected . 

steward of the land1 seeking to diversify Its business and provide em'ployment to 
! ' ' • ' I 
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the community. Skamania County will benefit from increased tax revenues, as 

much as $700,000 yearly.xlv These ar.e legitimate and reasonable aspirations. 

On the other ha·nd, tens of thousands visit the Gorge yearly to recreate an.d enjoy 

the beauty of a natural landscape, a landscape also treasured ,by many who live in 
the area an'd oppose this project. Wind turbines are·not part of the natural. 
landscape. 'That landscape will now.be·artered during the day by 430 foot 

towers,xv and by night with warning llghts required by the Federal Aviation· 

Administration. How many visitors will pe dissuaded from coming if this project is· 
' '' 

built, or how many may now' be attracted by it, Is unknown. Some focal residents 
may chose to 'relocate,vihlle others may wekome positive economic benefits .. 

But there is no question that there will be a significant Impact ln. this 
environmentally sensitive area, especially to Its unparalle.led viewscapes and 

possibly to Its avian and other wildlife populations. 

' . ' 

As concerns the Council'~·.'fbalancin~ dlrectiv~/' I cannot s-ay that thi's proj~ct 
"enhance [s} , .. esthetic and recreational opportunities .... " It Is, as modified by the . . . 
Council'~ Order, at best arguably neutral in this re·gard. And, as earlier noted, the 

Legi~lature's directive to the Council to assure "ahundant power at reasonable 

cost" seems somewhat less forceful when the region has an existing,surplus. 

However,.the economics of a particular project are not an appropriate subject for 

toun~ll.lnqulry and, for reason? explained below, the ;'esthetics' issue Is not 
determinative . 

Nor Is it the CouncWs role to say to the devel9per "find a different site"11 or "start 

an energy efficiency business." We are a siting Council, charged by law with the 

responsibility to act on the application before us. 

So cons1dered, the Council's recommendation reduces or eliminates viewscape · 

Impact from the vast maJority of Important viewing areas within the N~A: .'It is . 
consistent with and In some respects exceeds the Council for'the Environment's 

recommendations. Moreover, there is no assurance that these protections would· 

occur If the project were sited locally, and Skamania County has asked the · 
•' . ' . . . 
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Governor1 acting through the Council, to make the decision. Fin~lly1 the project 

furtryers our state's strong policy anq lf;!gal commitment to renewable resources} 

·which in turn reduces our carbon footprint. These factors, for me1 support a 

recommendation of approval. 

As for the future1 and as noted above, there are critical issues rega.rdlng.tlv:J 

Coun.cWs role ~nd the region's ability to effectively plan fo~ continued renewable 

. resource d~velopment. 

Flrst1 as to the CouncWs role. 
. . . 

Reasonable.questions ca·n be asked regarding the Counc:Ws siting roje, beginning 

with but not limited to ,renewable resources/ and the requirement that the 

c~uncWs public hearing be conc;lucted as an adjudicative proceeding under the 

Ad~lnistratlve Procedure Act (APA).xv1 

As· exemplffled by this. easel the Council is currently little more than a renewable 
resource for.um of filast resort." 

JurlscFction is the major Issue. It Is .Important to understand that the law does not. 

confer jurisdiction on the C9uncit but on the developer. The de.veloper can "opt . . . 
in" to the EFSEC process initially, or ~fter local jurisdictlons del)y siting, or proj~ct. 

opposition materializes. A developer can even ''<:>Pt inn after a Court of 

competent jurisdiction upholds thedenial of a project by a loc~l governing body. 

See Desert Cl.aim Wi.nd Power LLC ~. Kittitas County, No.' 05-2-:00243-6. slip. Op at 

. 11(Kittitas Cty Super Ct. November 4, 2005), This means that the Council reviews 

only a small fraction .of the total number of wind projects licensed in our state.xvll 
. . 

In practlce1 Initial ~(~pt in's'' don't happen.xv111 The CouDcllls· ~sed o'nly "if all else 

falls/' and only then because a Council license preempts all other state and local 

law and provides e;pedlted review by the Suprem~ Court.xlli . 

Stated bluntly1 the resources that currently have the greatest Impact on our . 
state1s energy future and environment are1 for all practical purposes1 not subject 

to state siting rev!ew.xx The same is lncreqsingly true of non-mtclear thermal 

resources.~1 
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. . 
Second1·as to the reglon1s role. 

Continued development of renewable resources is ilkely.xx11 And as earlier noted1 

. these projects will need to be careful-ly integrated into an ex.isting resource base. 

So considered1 a compr'ehensive plan would se·~m appropriate. Such a plan could 

take a programmatic approach considering reasonably foreseeable im,pacts 
associatec;l with such development. The plan could assess renewable resource . 

. sites and prioritize their potential for development. Potential esthetic, wildlife, 

and cultural reso-urce impacts, all of which may bear upon site selection, and 

related Issues, such as the need for new transmission} could be.examined. . . 

Currently no such. plan exists. Our .Counclllacks author.ity to either undertake or 
· fund such a plan1)Ci

111 and our state1s Growth Management Act has not been used 

for this purpqse. In any case, because renewable resource develqpment is 

·re·glonal in scope1 it would seem that a regional plan would be appro.prjate .. · 

The Bonneville Power Administration (BPA) and the Northwe~t Power and 

Conservation Council {NWPCt:), working In partnership1 are trye 'logical entitles to 
~ .oi • ' 

undertake this task. They have regional responsibility a.nd1 as described below} 

they have previously developed an effective plan In an ·analogoL!s situation. 

' BPA has the financial means and the operational interests to do this job. The 

renewable resc;>urce in~ustry's growth Is a significant factor In driving BotinevHie's 

multi-billion dollar transf!1lssion program1 and· In a~dresslng issues related to, 

Integrating wind projects with the existing Federal Columbia River Hydro Power 
. . . ' 

System. And the NWPCC is resjJonslble for the regional Power Plan which guides 

Bonneville actions. 

Such a plan would "bank11 potential renewable resource sltes.and designate 
"protected areas" for environmentally sensitive locations. Absent such 

' ' 

protection1 such sites are likely to be developed If the economics warrant 
' ' 

·A "site banklng11 plan successfully protected a.nadromous fish In the mid-
19~0's.xxlv Relying o.n the plan, the Council and BPA.adopted 11protected ~reas"~1 to 

I' discourage small hydro development that threatened this resource. Developers 
' ' 

w,ho chose to build small hydro facilities in 11protected area" streams were unable . . . 
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tQ access BPA transmlsslon.''xxv Denial of transmission access because of 

environme,-,tal impa~ts is within. BPA's a.uthority, 

In summary, renewable resource development is likely to continue Its robust 
gr~wth. The Whistling Ridge proje~t, as 'modified, 'should be approved: The 

Council's siting role and the need for the adjud.ic'ation process deserves 

di~cussion. And to provide a reg.ional structure whlch could assist Council's such 
as ours in future. cases, I look to those with authority to consider a ((site banking'/ 
plan to desighate appropriate renewable resource ~ltes1 and adoptlon .. of 

"protected are.as'1 to discourage development of those not so designated. Absent 
such a plan, admittedly not easy and not without c~ntroversy, econo.~ic 
considerations will be paramou.nt and the broader public lnte'rest in protecting 

the e'nvironment codld finish second .. This is in no onds interest, least of all 

renewable resource developers .. 

1 Testimony of Howard Schwartz, a senior Department of Commerce employee and energy policy analyst for the 
Northwest Power Planning Council, January?, 2011, hearing transcript on pages 1025·1026 and 1044. Exhibit ~5· 
02 from the Council's Sixth Power Plan also concludes that, "The plan finds enough conservation to be available 
and cost-effective to meet 85 percent of the region's load growth for the next 20 years. If developed aggressively, 
this conservation, combined with the regions past successful development of energy efficiency could constitute a 
resource comparable ln sl~e to the Northwest federal hyqroelectrlc system~ .. " lmpllcitly.recognlzlng that It Is 
state mandates that are the driving force behind wind proJects, the council's Prognim summary continues, 
"Aggressive pursuit of this c;onse·rvatlon Is the prlm'ary focus of the power plan's actions for the next five years. 
Combined with Investments In renewable generation as required by state renewable portfolio standards ... " 

• t . ' 

"Jd. ' 

111 The project Is located In the Columbia River Gorge .. The Gorge Is a natural wonder cr~ated·through millennium 
by the repeated great Glacial Lake Missoula floods beginning 12;000 years ago. It has shel~erad Native AmEJr!Gan 
peoples, and served as the gate~ay to the Pacific for Lewis and Clark and homesteading pioneers. Today It Is the 
destination for tens of thousands of. visitors who hike, ski, fish and recreate within Its majestic boundaries. 
Recognized as an ~nvlronmentaf treasure by Congress's passage of the National s¢enid A~t, 16 u.s. c. 544, the 
Gorge In 2009 was ranked 61h Internationally and 2"d In North Amertca for sustalnable.dest!natlons by the National 
Geographic Society's Center' for Sustainable Destlr\atlo·n·s, Which called It "the USA's Rhin,eland." 
http://traveler.natlon~lgeogniphic.com/2009/11/destlnatlonHa:ed/north-amer!ca-text/18 

tv See Bonneville Power Administration's lnte~lm Environmental and Negative Pricing Po.llcy 
http~//www.bpa:gov/corporate/pubs/RODS/2011/ERandNegatlvePrlcfng FlnaiROD web. pdf.· See also, 

( Memorandum of April 28, 2011 prepared by Steve Kern of the Pacific Northwest Utilities conference Committee 
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(PNUCC), "Capabilities of Electric Power Resources"'The PNUCC was formed in 1946 as a voluntary, Informal group 
of Northwest public and private utilttles to assess power and power planning needs. 

v A Council notice of proposed rulemaking was Issued In January 2009 but withdrawn lti Ap,r!l 2009 because of . 
llmited stakeholder support and because under the existing "opt-In" jurisdiction EFSEC r'ecelves so few applications 
for siting wind projects http://www.efsec.wa,gov{rylerev.shtmi#Ait. 

vt RCW 80.50.090(3). 

vii My e~perience as Counc,ll chair convinces me that the 'adjudicatory process is not always needed when an EIS Is 
prepared. · · · . ' . 

The original language' for a publ!'c hearing conducted as an adjudicatory he~ ring under the Administrative· 
Procedure Act·dates to 1970 a.nd was'lntended to cover thermal po~er pl~nts, especially nuclear plants that were 
be!ng planned by Energy Northwest. The orlg!nallanguage In RCW 80.50,090(3) stated /'(3) Prior to the Issuance 
of a council. recommendation to the governor under section 10 of this act a pu~llc hearing, c9nducted as a 
contested case under chapter 34.04 RCW ,shall be held. At such public hearing any person shall be entitled to be 
heard In sup'port of or In opposition to the application for certlflc?tlon.". That section of RCW Sb.S0.090(3) was 
amended In 198S1 chapter 175, to the language that presently exists. 

The State Environmental Polley Act (SEPA) and Its requirement for preparation of an Environmental Impact 
Statement (EIS) when a project may have "significant Impact" came later. SEPA (Senate Bill 545, 1971, 1st Ex Sass . 
.Chapter 109 ) was signed Into law on May'19, 1971: 

viii See WAC Chapter 463·62 

tx S~e RCIN 80,50.010 and WAC 463~14-020. 

xi This Is part1cul.arly true with respect to vlewscape. See pref!fei:l testimony of Dean Apostol, Exh. 21.00. Applicant 
· used the Federal Highway Administration model whlc:h was designed for visual assessments of ~'highway projects." 
restlmony highlighted three mode'ls for evaluating aesthetic impacts: rhe Federal Highway Administration, the 
F.orest Service; and tl'je Bureau of Land Management. All have marlt. 

. ' 

xn See 16 u.s.c. S44. The Columbia River Gorge National Scenic Act. See also Lake Tahoe ·Basin Act of 1980 (94 
Stat. 3383).' The NSA also recognl~es that there are boundaries beyond which Its restrictions ~re not relevant,. as 
well as the fact that It Is In many ways a developed landscape supporting lndus:try and commerce for Its residents. . . . 

xlll See til, supra. 

xiv Testlm~ny.of Eric Hovee, Exhibit 41.02. 

~Measured ground to turbine blade tip.· See section 1.4.1.1. Envlronmentallmpa~t Statement for Whistling Ridge· 
Energy Project. 
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:wl See.vii, supra. 

xvn The council has approved three wind projects, totaling 563 MW. of these only 373 M.W are on line •. By 
co·mparlson, Washington wind projects online, under construction, or with transmission access rights total more. 
than 1,000 MW, with 2,357 MW online. In other words, the Council's role Is minimal.· See American Wind . . 

Association "Energy Facts" for Washington State. Percentage · . 
http://www.awea.org/learnabout/publlcatlons/upload/10"11·Wilshlngton.pdf 

currently online: 2,357 Megawatts (MW) 
Added In 2011: 1,51 MW 
Adde.d In 2010: 297 MW 
Under construction.: 343 MW · 
Wind projects In queue: 5,831 MW 
Washington currently r~nks fifth In total overall wind power Installation. 

~m The 'council has.consldere9 four wind projects, three In Kittitas. County and the curre11t case In Skamania 
County. In the Kittitas County cases, preemption was sought because.of County Commission opposition to the 
project or final decisions. In the current case, preemption Is s;ught because the County Is challenged by 
Intervenors In Its iocalland use planning and zoning. 

xJx RCW 80.50.110 (.1)(2) provides that EFSEC licenses govern and s~1persede ali' other State laws and regulations 
while RCW 80.50.140 allows for direct review by the Washington State Supreme Court. . · · 

)Q( See footn~te xv1 supra. 

xxJ The 350 ¥W threshold trlgge;lng Cou.ncll jur!sdl~tlon frequently appear~ to form the· basis for develope,"s · 
planning power plants that fall just below this threshold. Energy Northwest (ENW) Is currently planning a 
combined cycle natural. gas facility In Kalama, Washington. Coundl c9trespondence with .ENW evinces Its Intent to 
size the plant as 346 MW. The Clark County's River Road plant, sized at approximately 248· MW when the council's 
jurisdiction was 250, Is another example. . . 

l<llll See xvll, supra 

xxJI) ' RCW .80.50,071, 

:«iv See section il, "Site Ranking and Protected Areas," PROPOSED WORK PLAN, PACIFIC NORTHWEST HYDRO 
ASSESSMENT STUDY, PREPARED BYTHE NORTHWEST POWER PLANNING COUNclL1 700 s. w. Taylor, Portland1 

Oregon 97205, August 1984. The plan affirmed the fact that site. banking and protected areas designations were 
Important to allow hydro development while protectl~g Important fisheries. The analogy ls clear~ wind and. 
renewable resources are lmport~nt but should be prioritized and protect Important environmentally sensitive 
areas, whether for vlewscapes, wl!d!lfe, or otherwise; See 
ftp://ftp.streamnet.org/pub/streamnet/ProtectedAreas/Documents· 
Other/Background/proposedWorkPianPNWHydr~Assessment.pdf . 

'1111 ld. 
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. ' . '• 

·DiTED .and eff~ctive.at St·~~enson, W~shington; tlii~ sixth day of October, 20:1.1 . ' :' ' ' ' ,. ''. . 

y:-\ . ' 

~~:aL 
James 0, Luce, Ch~ir · . 

' ' ,. ' 
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'BEFORE THE STATE OF WASHINGTON 

ENERGY FACILITY SITE EVALUATION COVNCIL 

.ORIGINAL 

•'' · ... 

In the Matte1· of: COUNCIL ·oRDER No. 869 
'· . 

APPLICATION NO. 2009~01 .· Whistling Ridge OJ•det· No. 24 
of ... .. 
Whistling Ridge Energy Project, LLC Order and Report to the Governor 

Recommending Approval of Site 
~erti:ficatio·n·in Part, on ·condition 

for 
WHISTLING RIDGE ENERGY PROJECT 

' . 

Application: Whistling. Ridge Energy, ·LLC, ("Applicanf') filed with the Washington 
Energy Facility Site Evaluation Council (EFSEC or Council) on March 10, 2Q09 ·(revised 
October 12, 2009), Application No. 2009~0 1 :for- a Site Certification Agreement (SCA) to 
construct and operate up to 50 \vind turbines, to generate up to 75 megawatts (MW) of en~rgy, It 
proposes a site of about 115 acxes near tJle oo1ttll1unity of Underwoo<;l, Washington,, to build 'and 
operate ~he Wbistling Ridge Energy Pi·oject ("Projecn, consisting of a series of "strings" or 
lines of turbines, witli ass.ociated infn'l$tructure. . · 

. Reconuuendation: The Council hereby reconunends ·approval, in part, and denial, in 
part, of the Whistling Ridge BnergyProjeot in Skamania.County. The Council also recommends 
.that cetiain conditions be imposed insofar as the C'\pplica~on is appro~ed, as discussed b.elow·. 

. . 
Parties: Parties to the l'eview of the application appeared and were l'eprese~ted as 

fu~~ . . 
. ~· 

Applicant, Whistling Ridge Power Prdj?cf LLC: Timothy McMahan, ~ttorney, Stoel . 
Rives, V a.11couver,' Washington and Erin Anderson, attorney, Stoel Rives, Seattle, Washington 
and Da11·ell Peeples,·attorney, Olympia, Washington.· 

Counsel for the Environment: Bruce Mat-vin, Assistant Attomey General, Olympia, 
· · Washington. · . . · 

. Departme.nt of Commerce: Dot·othy H. Jaffe, Assistant Attorney·General, Olymp:la,· 
Washington. . . 

Friends o'jthe Columbia Gorge: Gary K. Kahn, attorney, Reeves, Kahn & ·Hennessy, 
Portland, Oregon, an<!. Nathan Baker, attorney, Portland, Oregon. 

Save Our Scenic A.rea; J. Richard Aramburu, attoiney, Araniburu & Eustis, LLP, Seattle, 
Washington. . 

Skamania County: Susan-Drum.rhond, attorney, Seattle, Washington.. .. 
Seattle Audubon Society: Shawn Cantrell, Executive Directol', Seattle, Washlngtqn. 
Economic Development Group of Skamania County: R9n Cridle~augh, Executive 
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Djrector, Skamania, Washington. 
Skamania County Public Utility District No. ·J: Kenneth B Woodrich, attomey,. 

Stevenson, Washington. . · 
Skamania County Economic Development Council: Peggy Bryan~Millel', Stevenson, 

Washington. . . . 
Skamania County Agri~Tourism Association: John Crumpacker, Underwood, 

Washington. · · . . · 
Association of Washington Business; Chds McCabe, Olympia, Washington. 

' c;ity of White Salmon: David Poucher, Mayor, White Sahnon, Washington. 
Klickitat Co.unty Pub1fc Economic Development Authority: Michael Canon, Executive 

Director, Goldendale, Washington. 
Klickitat and Cascades Tribes of the Yakama Nation: Wilbur. Slockish, Jr., Bingen,' 

Washington. · · 
· Port of Skamania Co~nty: Bradley W. Andersen, attorney, Sqhwabe, Williamson & 

WyattPC, Vancouvel', Washington. 
Corrfederated Tril~es an.d Bands of the Yakama Nation: George Colby, attorney, 

Toppenish, Washington. · .. , . 

E~ecutive Summary: The Qouncii cat•efu11y considered: 1) the statutory pollcies on need 
for energy at a i·easonable cost and need to minimize envitonmental impacts; 2) the l'ecord,· 
findings. and conclusions of the AdJudicative Order; 3) the ·Final Environmental Impact 
Statement; 4) commitments of the Applicant made in the Application, at hearings, and in r~~eva:nt 
documents; and 5) the draft Site Certif1c~tion.Agreement accompanyi;ng this or9er with ptoposed 
restr.ictiqns, conditions and requh·ements relating to const111ction, operation and mitigation of the 
proposed P~oject. 

We conclude that t4e Whistling Ridge Energy Project; with modifications· we 
recommend, will provide the .region ·with energy benefits and will not result in significant, 
unmitigated adverse environmental impacts. Most significantly, the Council proposes in 
mitigation a reduced Project footprint to 1·educe its visibility from and visual intrusion into po:ints 
wj:thin and outside the ·columbia .Gorge. The result is ·a J~1·oject that is significantly reduced in 
presence' iind much less prominently visible, With the reco.mtnended mitigation measures; .the 
proposed Ptoject meets the requirements of applicable law and comports with the p<;>licy· and 
intent of Chapter 80.50 RCW. · · 

INTRODUCTION 

The Applicant and the Pl•ojcct 

· The .Applicant is Whistling Ridge .Energy, LLC, wholly owned by..,S .. D.S. Co:, LLC. 
Applicant proposes a renewable energy generation: facility ·wlth a maxinium of 50 wind turbines 
and a maximum installed ilameplate capacity. of 75 meg9;watts (MW). The Project would be 
constJ:ucted in designated corridors on or near ridge tops on the northern 1'.im of the Columbia 

· ·River Oorge, near the border between Washington a:n.d Oregon. The Project would interconnect 
with Bonneville· Poviet·· Administration (BPA) transmission H,nes (which ttansect~he site) 

. through a substation to be constructed .. · 
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The proposed Project covers approximately ·ljOOO acres. About 50 acres are needed for 
the permanent .footprint of the proposed ttu·bines and support facilities, with about 50 additional 
acres temporarily affected. The Council's Adjud~oation Order determines that the Proj~ct 'is 

r • . consistent and in complianqe with local land use plans and zoning regulations:1 " . . . . 
. . 

.. .'The Project would utilize ,a set·ies of 3wbladed :wind turbines on tubular steel towei·s to 
generate eleotH.city. Turb:i,nes wo).lld. range from 2.0 MW to 2.5 MW (generator nameplate 
qapacity),2.placed on towers up to 425 feet high, including the bla'de height. The-Applican~ will 
select the turbine capacity and manufacturer prlor to beginning Project construction .. Regardless 
of which capacity turbine is fmally selected fot the ·Project, ail const1u9tion activities wQ~uld 
occur within corridors found acceptable in 'th~ Adjudicative Ordet·. Final determination ·of 
specific :turbine locations ("micrositlng") must be conducted within parameters identi:fied· in the 
adjudication order and SCA. 

The Council and the EFSEC Review Process 

EFSEC was created to advis~ the Governor in deciding ~hioh proposed locations are 
appropriate for the siting of new large energy facilities. RCW 80.50. The CounciFs man4ate is 
to balance need for abundant energy at a reasonabie cost w.Htf t~e broad intere-sts of t1ie public. 
RCW 80.50.010; see also WAC 463A7-f10. · .. 

· Council ·:t.·eptesentatives patticipating in this proceeding are James 0. Luoe, Co-uncil 
Chair; Richarq Fryhling, Department of Commerce; Redia Adelsmanj Department of Ecology; 
JeffTayel\ Depatiment ofFish and Wildlife; Andt·ew Hayes,·Departtn.ent ofNatura1 Resources; 
Dennis J, Moss, Washington Utilities and Transportation Comn:i.ission; and 'Doug Suthedan<I, . 
Skamania County.3 C. ltobert Wallis, Administrative Law Judge, was retained by the Council 
to facilitate the adjudicative pt·~cess. 

The Council.conducted public and ~djudicati~e hearings.pursuant to Chapter 34.05 RCW, 
as required by RCW 80.50.090(3) and Chapter 463~30 WAC. The Council completed a separate 
review of environmental factot·s as set out in the Final Environmental Itnpact Statement (FEIS) 
as tequired by Chapter 43.21 C RCW. · This Order> considetlng both Order No. 868 resolving 
adjudicative lssues and the FEIS', recommends that the Govern6r of the Washington State 
approve the Application, in pa1i, and deny it, in part; and entet• into· a SCA with the Applicant 
authorizing the same pt·oduction capacity. tlll'ough· a smaller number of ·turbines by excluding 
towel'S from the site that are prominently visible from points within the Columbia Go1'ge. . . 

1 Adjudicative Order} Conclusion No. 17. 

2 The Applicant committed ·in :Mr. Spadaro's t~stim0ny at hearing (TR I:73) that thct mi:illmum turbine 
· size in the project would 'increase from 1.5 to 2.0 MW> which mitigates the effect of the. project by. · 

reduc.ing the maximum necessary number of towe1·s from S 0 to 3 8. 

3lV.fr. Moss; w.fr. Bayes and M.t·. SutherlMd replaced fonner: Council members aftet·this Applioatio~ was . 
filed, dur.ing lts review. 1'hey have reviewed the portions of the record that occurred before they joined 
the. Council. 
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Compliance with the State Envirr:m:mental Policy Act 

· The' State Environmental Policy f.,.ct (SBPA), Chapter 43.21C · RCW, requhes 
conside1·ation of probable adverse env.b:onmentafimpapts of governmental action. and possible 
mitigation .. EFSEC SBPA rules are ·set out in Chapter 463-47 WAC. The Council.complied witli 
SEP A requirements by issuing a Determination of Sigtrlflcance. and Scoping Notice on April 21, 
2009; conducting seeping heal'ings on May 6, 2009, in Stevenson and Underwood~ Washington; 
issuing a Draft Environmental Impact Statement (DEI$) for public comment on May 24, '20 1 0; 
conducting public hear:i:qgs on the draft on June 16 and 17, 2010 in Underwood and Stevenson, 
arid accepting W11tten comments on the Draft EIS until August 27, 2010 (exten~ed· from July 19). 
The Council's SEPA responsible offl,cial, the Council Manager, issued ·a Final EIS (FEIS) 
containing responses to co~ents, on Aug1Jst 12, 2011, 

. The Adjudicative Order, pursuant to RCW 34.05.461 ( 4), confined its ~cope to the matters .... · · 
of recor~ and did not cQnsider the SEPA process. Co-qncil members we1·e familiar with the 
SEP A process from its beginning1 ho,vevet, attending scoping and comment meetings for the 
DEIS, and have received and reviewed the DEIS and the FEIS. 

The adjudicative and SEPA recotds m·e now both before the CouncH. There is ·a 
considerabl~ oveJ.'lap in topics, issues and substance between the FEIS and the adjudicative 
record, The specific content differs between the records and the details 'are sometimes different, 
allowing the FEIS to populate or confirm specific conditions in the SCA. Our evaluation differs 
from the FEIS conclusion 1'elating to aesthetics and heritage, for 1:easons we 'specified in the 

· Adjudication ·oi:aer and identify below. On balance, however, we accept the FEIS as complete, 
genera11y consistent with the adjudicative rec()td, and a proper basis for our 'Recommendation. · 

Land Use Consistency . . 
The Council held a public hearing on May 7; 2009 to detet.m:ine whethe1· the Projeot}s -use 

of the prbposed site is consistent -with local or regional land use plans and zoning ordinances in: 
effect at the time the Application was subinitted4• RCW 80.50.090,. WAC 463~14-030. 
A~ditional material was received without objection hi the adjudication. The Council determined 
the Project to be consistent with Skamania County land use plans and zoning ordinances. 5 · 

, Adjudicative Proceedbig 

. . T)le Council's adjudicati've process, its participaJ.?.tS and its result ate set out in detaH :in 
the Adjudication Order, Order No. 868, Attachment I to this 'Recommendation .. That Order, 
based only on the adjudicative rec01:d, concludes that the Council should recommend approval in · 
part and denial in part, subject to review of the l?EIS, completion of this Recommendation 01~der 
and P.1'epat·ation of a Site Certification. Agreement (;ontaining mitigation requirements identi:fied 
in both Orders. This Recoinmendation brde~ will generally cite, rathet than restate, Adjudicative 

,_ 

4 The Applicant presented a ryvised application after the heating, containing minor changes to its support 
for the land use decision. The May, 2009 record was supplemented, inquiries permitted of witnesses and 
the parties subsequently briefed land use issues on the complete, corrected record. · · 

S Council Order No. 868, Section l1l. 
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Orden• content, describing the content briefly as . needed for unde1'Standing and context. The 
condensed descrlptio:p. here does not change the language or substance in the Adjudicative Order. 

. .. ...... ~. 

Pub1ic Notice and Comn1ent 

EFSEC provided public notices, pursuant ttl statute br rule, of munerous events: teceipt 
of the Application; public comment meetings; 'land use hearing; initiation of adjudicative 

. proceedings; notice' of opportunity and deadline for :filing of petitions for intervention; notice of 
adjudiCative hearing sessions; Detynnination of Significance and request for comments on scope 

. of the Envitonmental Impact Statement (EIS); DEIS comment period and public comment 
hearing. In addition, notice was given of Special EFSBC Meetings 1·egard:ing the 
ReconxqJ.endation to the Govemor. The Council provided .notices by publication "(Vhen legally 
requited. 

. . 

The Council held adjudicative heating sessions :in Underwood and. Skamania during the 
adjudication at which any person could be heatd in support of, or in opposition to, the 
Application. RCW 80.50.090. The Co":'!ncil also provided opportunities for public witnesses to 

. present oral and Wl'itten comments in those two coriununities on envh'ontnenta1 considerations 
during the SEP A process and in Underwood on land use consistency. 

This proceeding engendered extensive public participation. The Council received more 
th£m 1000 written or oral comments fl:om members of the public during the initial, seeping, 
environmental and. adjudicative aspects of this. application review. The Council considers the 

(.. written submissions and oral comments of the witnesses and the topics they addressed as 
:indications of matters significant to the public. The Council expresses its apprec~ation for these 
witnesses' testimony and all written comments .. The conunenters engaged in thoughtful and 
often extensive preparation. 

Council Recommendation to Governor . 

. In accordance w#h the require~ents of 80.50 RCW, the' Council on Octobe1• 6j 2011, at a · 
special me.et:ing,in Stevenson, Washington, vote.d unan:lniously to rec?mmend to the Qovernor 
the appl'oval of the Projeoffu part and denial in pal't. The Col)llcildescribes its reconunendation 
in this Ordex> which is accompanied by Attachments (I) the Council's Adjudicative Orde1' No. 
868, Order .Resblving Contested Issues ih the ·adjudicative -proceeding; (II) the proposed Site 
Certification Agt·eement, with its qwn Attachments; and (Ill) the FEIS,0 

· 

Interests Qfthe State as E:x.pre~sed in RCW 80.50.010 

.. This statute sets out. four principal pr~mises. for the site selection process, including 
· sufficient opemtional safeguards, environmental· mitiga~ion, provision of ahundant energy at 
reasonable cost, and avoiding duplication :in.process. · · '. · 

' . 
1 \ 6 Because of the volume of the FEXS and its digitaL ~vailability, that document is not iri.oluded in the print 

version of this Ordet. Persons desiring a copy may view it and download it from the Council website or 
request a copy on disc. · · 
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Sufficient Operational Scifeguards:· The Council fmds that the mitigation measures 
contained herein, in the Adjudicative Order and in the SCA are adequate to ensure that the 
Project will operate under stringent criterl.a designed to prot-ect the public welfare. 

Environmental }vfitigation: The Final EIS and the Adjudic~tive Order identify numerous 
:mitigation measures. They are described briefly in tp.is Recommendation 01·der and specifi.ed in 
the accqmpanying SCA to ensure that the WR P~oject is built and operated in a way· that 
preserves and protect~ the quality of the environn1ent. The Project's c:tnvironmental studies are in 
compliance with the CouncW s requi:t:ements and (as pertinent) the standm:ds ofthe 2-009 WDFW 
Wind Pc;>wer Guidelines. 

The Applicant'suggests the dedication of a mitigation parcel chosen to offset impacts to 
habitat, which has been favorably viewed by WDFW. As noted in the Adjudicative Order~ the 
parcel must be submitted as part of a mitigation plan as the· SCA requh·es. It may be fo~mally 
proposed in the required P.lan if the Applicant desires. The generation of wind powet· to meet 
cunent and future energy demands ~romotes air cleanliness and helps to meet increasing demand 
from utility.customers and state law for renewable energy, · 

. . 
·Provision of Abundant Energy at Reasonable Cost. The Whistling Ridge Adjudicative 

Order acknowledges the statutory statement of need for power, RCW 80.50.010; Renewable 
sources of electdcal generation are identified by st~tute as required to meet future consumption 
goals to supplant or supplement non~renewable energy. 8 Power· generated by the Whistling 
Ridge project will be offered to buyers at rates det¥rmined by market forces. After reviewing all . 
available information ill the record of this decision, the Council finds that the Project will 
contribute to the availability of abundant. energy at reasonable cost. 

Avoiding Duplication ofth.e Siting Process. Tbis Application was brought to the Cout).cil, 
with the support of the l9cal ju1'isdiction, to enable site review when local processes encountered 
procedural challenges. ~he Application all.owed sim~ltaneous consideration of topics otherwise 
unde1· diffel'ent state and localjurisdictions.and thereby avoided duplication ofthe process. · 

Blending Adjudicative and SEPA Fi.!!dings and Requirements 
'·"·I 

· This. Recommendation draws from both the adjudicative proceeding and the SBPA 
process. The Counci114enti£ies on the following pages1 the .aspects· of each that beat• upon its 
decisions> and poin~s to these resources and to· their contribution to the .propose.d Site 
.Certification Agreement. . The Council carefully weighs the.results of each pl'ocess.in small as 

··well as hu·ge aspects of its de9isions. There is .a high degree of consistency between the results 
9f the processes - which is to 'be e~pected in par~lel1·eviews of the same elements with 
objective data and standmds. And~ on matters with widely .divet•gent Sl.lbjective view.s, the 
Council makes necessary recommendations within a reco1·d that enables thoughtful decisions by 
'the Governor. · : . · 

7 Initiative X-937, RCW 19.285 

s'Ibid. 
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ISSUES' 

Visual Resources- Aesthetics and Vkws 

The FEIS fmds that towers and scenic hedtage would coexist with only .moderate· · 
impact. 9 The Council, however, considered visual resources extensively in the Adjudicative 
Order, finding thflt towers placed on portions ofthe pxoposed.site would intmde impermissibly 

· into the cultural and sceriic heritage of the state and the region. The Counci11·ecommends denial 
of approval for tower construction on those j:Jortions.10 . · · . · 

The ability of the Project to enhance uthe public's opportunitY to enjoy the esthetic and 
recreational benefits ofthe ah·, water and land xesources,11 isinevitably.subject to differing 
views and debate. Construction of fifty wind turbines whe.t:e none have previously existed, some 
of them pronl:inently visible, would alter .the local visual environment for residents· and travelers. 

. Thete is a plethora of evidence on this topic, including expert testhnony, exhibits and extensive 
public comment. · · · · 

·· Using maps and si111ulations from the adjudicative record, give.f?.. 99ntext'by the C01.1.11cil's 
two~day's viewing ofthe site from many perspectives, the Council fmds that ·turbin¥ placement . 
on certain portions of the proposed site would impennissibly .intrude into.the hedtage view ofth<3 
Columbia Gorge.12 These portions shou~d not be approved for development. The Council. 
re.commends approv~l for the remaining portions, which present less .intrusive vls:!.b.ility from a 
majority of studied points inside and outside the National Scenic Area. 

The FEIS states that neutral paint and muted lighting (the minimum needed to comply 
with Federal Aviation Adm:inisti:~tidn mles) would mitigate adequ.ately the vis·9al.effects of the 
Project FBI~, Sec. 3.9 .4. The Council' disagrees. Nothing in the FEIS persuades the Council to 
alte1· the adjudicative decision on this issue. 

'Project opponents mge protections similar to NSA standards. It would be in?.ptoper to 
applyNSA'standards to texritory outside the NSA: The unique attributes ofthe Columbia Gorge, 
however, are clearly within the meaning ofRCW 80.50.010(2)regat'ding aesthetics and the · 
mandates in RGW 80.50.040(8) to provide site-specific p1·otections·. Considering both.the 
adjudicative record and the PElS, w~ remain persuaded that the C and southem A corridor$ 
intrude impermissibly into the aesthetic, cultnl'al and natural hedtage of the· state, the region, 
Native Peoples and the United States, thus i'equiring denial of use ofthose :po1.'tions for towel' 
construction 01' generation. The remainder of the Project; which is visible much less or not at all 
from most viewing a1'eas, does not pose a threat to the· .integrity of the Columbia Gorge ae$thetic 
or heritage values and may be pennitted. . . . . . . . 

9 F~IS, Sec, 3.9. . 

fo Orde~ 868: ·A diagram of the proposed site, with corridors labeled, is presented below1 

11 RCW 80.50.010(2) 

12 The Council would exclude the C.corridor'and the southe11y (A-l·throu~A-7) portion of the A 
co1'1'idor :from the si~e. Our rationale and its basis are set out in detail in the adjudication order, Sec. 
IV.D.l. . 

. . 
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The FEIS identifies Chemewa Hill (the site of the lower "N' corr.idot~ 13 as being of 
' . sensitive Native American cultural and heritage concern. FEIS, Sec. 3.10.2.3, p. 3-216. T4e· 

Council recognizes those concerns, and Applicant has pledged to wol'k with the Yakama N~tion 
with regard to them. We. riote that "with the elimination of the southern A corridor, there will be 
no towers or other sttuctures "located on Chemewa Hill. . . 

•' 

13 The Council-in this Order recommends against approval oftowet• placement in that portion of the· 
Application. 

' 
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Wildlife 

. ;J.vian and bat mortality. The Adjudicative Order finds that p1·oject operation may ·affect 
·wildlife through collisions wi-th towers or rotor blades or flights through the vortex of turning 
blades. 14 The FElS acknowledges that mottality wlll ·occur but finds no evidence that it is likely 
to pose a threat to populations. 15 The.FEIS also fmds no evidence that inoliality to threatened or 
endangered species is expected. .The order requires mitigation measures including complia~ce 
with WDFW guidelh1es and creation of a Technical Advisory Co.nt(llittee C~TAC") to consider 
bngoing operating experience.16 In addition, avian .flight paths, habitat and locations of food 
must be considered during micrositing to minimlze risk of injut·y and d,eath.17 

Habitat. The Applicant is responsible for providing mitigation for habitat disturbance.13 

TJ?,e majol'ity·ofthe site will remain largely undisturbed by Project operations, with less than 60. 
acres permanently altered to accommodate the tut•bine foundations, th~ substation, roads and the 
O&M facility. About .1 00 a ores would be affected in all, with about half of that affected only 
temporarily. The SCA requires Applicant to present a speci:fic :habitat mitigation plan .. 19 

REMAINING SUBSTANTIVE MATTERS 

. . The Council fmds substantial consistency betWeen the adjudicative record and the FEIS 
on the remaining. substantive matters: The proposed SCA, taking both t~e adjudicative record 
and the FEIS into account, contains numerous provisions·that beat' on Project safety and 
environmental impact W ~ itemize these matters in the findings of fact and conclusions of law 
below in accordance with RCW 80.50.100 and WAC 463-30-320, with citations to' the · 
Adjudicative Order, the FEIS and the Site Ce:rtification Agreement (<'SCA") to id~ntify and 
support the recommendation. 

CONFOR.t'YIITY WITH LAW 

The Council fmds that operational safeguards in. the SCA will be at least as stringent as 
the cl'iter.ia established by the federal govetnment and will be technically sufficient for welfare 

· and protectiop of the public.20 
. • . · 

The Applicant must ag~·ee to construct·, and operate the Project in accordance with 
commitments :in the 'Application, co111lllitments by authorized witnesses on the record and 
commitments made in legal bdefmg. Applicant's authorized signature on the SCA is an 

14 Adjudicative Order, Find:ing 28 

15 FEIS, Sec. 3.4.2.1 

16 Adjudicative Ol·del·, Conclusion 31. 

17 Adjudication Ordet', FW.ding 29; FEIS.cit~tion 

18 2009 WDFW Guidelines 

19 SCA Art; IV .E:l 
20 

RCW 80.50.010 (1) 
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agreement to comply with the SCA that is a condition 9f State authorization to qomplete and 
operate the Project. 

.Taken' together, the reqUired mitigations pres(wve ·and. protect .the quality of ·the. 
environment. It is the po~icy of the state. of Wal}hington. to suppoli the development of wind 
energy facilities.21 This Project will produce electrical energy without generating greenhouse 
~~~? . . 

As a 1'enew?-ble energy source -vvind power gene~ation facility, the Project will contribute 
to the diversification and reliability. ofthe state's electJjcal generation capacity. . . . 

·CONCLUSION 

. The Councll has considei'ed ~ts statutory duties, applicable· a.dniinistrative tules; all of the 
evidence· of recot·d and the contents 6f the Final Environmental Impact Statement in exerCising 
its duty to balance the state's need fot· abunoant energy at a reaso.pable cost with the' :peed to 
pt·otectthe environment and the health and safety of the resid~nts of the local ai'ea. 

.. ' . 
\ . 

One of the Council's principal duties is to ensure that the location of energy fac.ilities will 
produce .minillial adverse effects on the env.iroriment. We have considered ·the adjudicative 
record) the testimony of expert witnesses and memb¥rs of' the public, and the Draft and Final EIS 
iJ?. determining whether this Project, with its proposed mitigation measut·es, is apprbpriate for this 
lo~ation, As limited in geographic scope pursuant to the determination. in the Adjudicative 

· Order, 'and with the proposed mitigation requb:em.ents, the Project would have a minimal impact 
on the env:lronment. 

One of the Council's f\dditional duties is to ensure· that the supply of energy, at a 
1'easonable cost, is sufficient. The record shows that this Proje.ct would contribute tci that goal. 

' ' ' I 

The Counqil considered whet4er the total package of mitigation measures offset the 
env:lronmental impacts of the J'roject.' Viewed on balance, with respect to tbis Project, and in the 
context of mitigation proposed, the package recommended to the Governor in this Order 
comports "Vvith the legislative policy of Chapter 80.50 RCW. 

' . 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Having discussed in detail aboye the· facts relatmg · to material· matters, . and the 
conclusions flowing from those facts, the. Council now makes the followir).g sununary-'Findings 
of Fact a:ud Conclusions of Law and states its Recommendation .. Any Finding· of Fact that is 
found to be a Conclusion of Law) .and vice-versa, should be treateq as appl'opt•hite to 'the context, 
o~:msi~ering ~hat many Co~n9il determinations involve mixed flndings and· conclusions .. 

21 RCW 19.285, 1~937. 

22 RCW 80.SO.Q10 (2). 
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Nature of tpe P~oceedjng 

1, This matter involv~s Application No. 2009-01 to the Washington State Energy 
Facility Site Evaluation Council (EFSEC or Council) for certification to construct and opel'a,te 
the Whistling Ridge Energy Project (Project), a wind powered energy generation facility with a 
proposed maximum of 50 wind turbines and a maxinium installed nameplate capacity of7S 

. megawatts·(MW). The Project is to be located neat the community of Underwood, Washington. 

The Applicant and the Application 

2. The Applicant, Whistling Ridge Energy LLC, is a Washington Limited Liability· 
Company (LLC). formed to develop, permit, :finance, construct, own and operate the Project. 
Whistling Ridge Enel:gy, LLC is 0wned by S.D.C. 9o., LLC,. whicp is' also consid~1·ed to be a. 
Site Certificate Holder as defined in the Site Certificati.on Agreement, SCA, Sec. lli.A.1. 

· 3, Applicant submitted its initial Application for Site Certification on March: 10, 2009, 
and its revised Application on October 1~, 2009, seeking certification pursuant to RCW 
8b.50.060 to c9nstruct and operate the Whistling Ridge Energy Project :in Skamania County, 
w ashingion. . 

Compliance wjth the State Environmental Policy Act (SEPA) · 

4; EFSEC is the lead agency for environmental review o:l;'jurisdictional siting projects 
under the State Envh·on:rriental Policy Act (SEPA), RCW 43.21 C. The 'Council Manager is the 

· SEP .t}l'esponsible official. WAC .463-47-051. A necessary element of this Project is a 
. substation to· be built by the Bonneville Power Administration (BP A), to transfer Project power 
to transmission lines for de1ive1'y to loads. BP A is the lead agency for compliance with the· 
·National Envil'Oiunental Policy Act (NEPA). EFSEC and BPA conducted a joint review to 
satisfy both laws; allowed inRCW 80.50.040(10) and encout•ag~d in WAC 463-47-150. 

5. The. SEPA review was completed on the schedule set out it}. the body ofthis. order and 
at lengthinFE)S, Sec. !~5. On Aug1:1st 12,2011, the responsible official issued the FEIS. 

The Adjudicati-ve P.roceeding 

· 6. '.l;'he Council conducted an· adjudi9ative proceeding and determlned by a v~te of 7-0 
that the adj1.1dicative l'ecord·suppoJ:ted a gl'ant of the Application, in part, and d~nial, in part, as 
set forth in Council 01·der No. 868, The Adjudicative Order also resolved the issue of Land Use 

·Consistency, mling that the prpject is consistent and in compliance with the land use plan and- . ' 
zoning ordinances applicable to the porti~n of the Project reco~ended fo1: approval. · 

· 7, The Council considered the Final Environmental hnpaot Statement and the 
Adj~dicative Ordet, along with a Draft Site Ce1'ti:fication Agreement implementing required 
mitigations and the Applicant's commitments, :in this Order ofRec_9:ttrmendation to the 
Gove11ior. · · 
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8; On October 6, 2011, the Council v9t'ed 7-0 in separate votes, to enter and serve the 
Adjudicative Ordet and to issue this Reconunendatlon Order, reco.mine.nding that the Governor 
tpe Washington State approve the Application in part and deny it in part. 

Site Characteristics 
' t. ' 

9. The Project ·wiil be constructed across a land area of approxittlately, ·1 000 acres in 
Skamania County. About.lOO acres will be impacted by tempo1·~ry construction activities; the 
permanent facility footp1'.int will be about 50 acres. The J:roject she and the proposed electric 
transmission interco~ect points lie on pi·h:ately.owned lands. 

10. The proposed site. is located within Unmapped and:FOR/AG-20 land use zoning 
classification& in Skamania County, The site has been used for commetcial forestry fo1· more 
than a century. W:i.nd turbine towers would be distributed among.five turbine corridors, 
identified as Corridors ~ throu?h E on Application Revised 'Fig. 2~:3 "1. · 

·.Visual Resources~ Aesthetics 

1'1. The Project is located on the Mrthern rim of the Columbia Gorge, It is outside, but 
adjacerr~ to;the Columbia Gorge National Scenic Area (NSA). The NSA has strict requirements 
for constructio;n within its bordexs, implemented through local regulation such as Skamania 
County's NSA ordinapces. The NSA regulations are .effective only within the boUf1.dar1es of the 
NSA and have no E)pplication t? construction outside those boundtu:ies. Adjudicative. Order p. 
13; Co~clusion 2,5. · · · 

. . 
12. Apart from the existence of the Nation.al.Scenic A.rea, the Columbia Gorge in the 

l'egion of the proposed Project has a unique spot in the history, he1·itage, and culture of 
indigenous inhabita11ts, American national exploration and developme,nt, and. cu:rxent citizens of 
Washington, Oregon and the entire United States, · · 

'13. The Adjudicative Otder determined that construction of towers on portions ofthe 
Project identified as the lower segment of the A corridor and the C corrldor23 would intrude 
im.perinissibly into the aesthetic view, the cultural heritage and the historical significat1ce of the 
State'and the regi,on. Adj. order, Gonclusion 25, The Orqer therefore detel'.m:in.ed that the lower" 
A and C corridors should be denied, and should be eliminated :from the Project. Adj. Otder~ Ibid. 
The FEIS, however, found that the visual effects of the Project wel'e moderate and could be . 
mitigated through the use of flat, neutral gray o1·1ight-color paint and the minimum night lighting 

. ·acceptable to the Federal' Ayiation Administtation. FEIS Sec. 3 .9.4. 

...., 

23 The qorridor designations are taken from the ruar)reprhlted herein, Rev, Fig. 2.3" 1 in the Application, · 
Ex. 20. The Council treats the designations in this'illustt·ation as finite descriptions of territory as though 
they were specifically set' out as a legal description for purposes ~fa land deed. Applicant shall.no later · 

. than the time for ,filing petitions for reconsideration flle legal' d,escriptions of the affected land for 
· inclusion in the Site Certification Agreement as territory prollipited from use for turbine towers or othel' 
Project structures, · · · 
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· 14. Considering the adjudicative record and order and tb:e FEIS together, the Council 
finds.that the Adjudicative Order's analysis accurately reflects the Ptojecdmpacts and · 
appropriately ass~sses the tequired mitigation f6r those impacts. · . ' . . . ' . 

15. The pottion of the Project containing the lower A corl'id.or with suggested turbme 
· sites A-1 through A~ 7 and the C corridot• would, if constructed, be of high impact; appearing 
starkly and in great contrast with the natural ridge lmes of the rim of the Columbia Gorge, 
attracting attention, disrupting the aesthetics of the Gorge and interfering with the natural, 
cultural, historical heritage of the scenic vistas. The visual impact of partial tower views as 
specifi~d in this Order, will be low. Adj Order, Sec. IV.D.l.cl. 

16. The Pl'Oject as recommended herein, including those turbines required by the FAA to 
display aviation warn:lng lights, will not add significant light Ol', glare to the immediate · 
~un·otmdings or unduly detract from ~cenic values. FEIS, Sec. 3.9 .5; SCA Art. N.J .. 

Wildlife and Habitl}t 

17. Bird mortality will result from operation of the Project. Adj. Order, finding28; FEIS 
Sec. 3 .4.4. It is not, however, expected to impact populations. Nor is any mortality to threatened' · 

· or endangered species expected. Ibid. 

18. Mitigation measures, including avoidance of placement in flight paths and travel 
pattems between nesting and feeding areas, will be implemented during mic.~;ositing. Adj Order, 

·i ·findings 30 and 33, Order. The Applicant must develop post-construction wildlife and habitat 
mitigation plans in consultation. with WDFW and Washib.gton Dept. ofNatural Resources 
(DNR). SCAArticle.IV.E. . 

19. A T€chnica.l Advisory Conunittee (TAC) w:ill be established to review pertinent 
monitoring and sdentifi'c data and to develop appropriate recommendations for responses jo 
impacts that exc~ed avian modality proj~ctions made in the Application and FEIS. SCA, ~ec. 
IV.E.7. The TAC will monitor f:lll mitigation measm·es and recommend whetl?.er further-· 
mitigation measures would be appropriate. The Council will -retain the authority to require 
additiona.l mitigation mea.sures, including any recommended by the TAC. 

. . . . 
· 20. A habitat mitigatio;n plan (SCA Art. IV.E.l) and a habitat restoration plan, SCA Art. 

IV.E.6, must be presented for Council approval. . · · · 

21: The Ccmncil finds that the studies and mitigation measures requil:ed in the .SCA are 
consistent with WDFW Wind Powel' GUidelines. The measures in the adjudication order, in this 
order and in the SCA will initigate·adequately the effects of the Pt·ojeot. · ThE,J Council further 
finds that the Project will result in no significant unavoidable adverse ~pact$ to wildlife .. 

. ' 
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Socioeconomics 

2-:i .. Th~ Adj-t.ldioative Order finds th~t Project construction and operation would have an 
economic benefit through employment and tax revenue~. Order No, 868, Sec. IV .p.9 . .' 
Construction and operation. would have a limited adverse burden on local respurces and would 
increase the total valuation of real prope1iy fol' tax purposes in Skamania County .. The additional 
revenues would benefit local and state schools, county government, roads and local services. 
FEIS, Sec, 3-13: . 

Noise 
. ' . 

23. The Project will be designed, constructed and operated :in compliance with applicable 
Washington State Environmental Noise Levels. WAC 463-62-030, WAC 173-60. Order No . 

. 868, Sec. IV.D.3; Th({ Council f~ds no sigruficant adverse nofse :impacts from construction or 
operation ofthe Pl'oject.Jd, Sec. IV.D.3. 

Air Quality 

24. During construction, primary sources of air pollutton will b~ vehicle and equipment 
exhaust. emissions and fugitive dust particles from construction activity. The SCA (Article V .H.) 
requires preventive measures to minimiZe dust. Operation of the Project will not 1'esult in any 
direct air emissions. Exhaust emissions and fugitiv~ ah· emissions from construction and travel 
on Project roads during operation ofthe Project sites ·are exempt from air emission permitting 
requirements. FEIS, Sec, 3.2.3. · 

Water Resources 

25. Water for consti'Uction will be purchased 9ff-site and delivered by truck. During 
operation,' watei· use will be le.ss than 1,000 gallons per day. This water will be obtained from an· 
exempt well to .b~ .in~talled by a licens(id installer con$istent with applicable regulation. FEI$·, 
Sec. 3.3 .2.1. Duri.ng construction, sanitary wastewat~r will be collected :in portable ~anks, ~d 
disposed of offrisite. at loc'ations .per.mitt~d to accept such waste. A septic ·system will be installed 
fo1· use during operation at the O&M facility, 'in compliance witli local requirements. The1·e will 
be no significant adverse impacts to water resources or water quality from the Project. FEIS, 
Sec, 3.3.4. 

Geological Resources and Hazal'ds: 
. ' 

. 26. There are no significant impacts on soil, topography) or geology l'esulting from 
construction of the Project if risks pre in:itigated by steps to prevent erosion. V olc'~c. ash fall 
could affect the Ptoject, but would be mitigated by'turbine desigp. The Project is' located within 
a relatively active seismic territory'and.could be affected by earth mov:einent in an earthqu~ke, 
although there are no known faults vvith:in the site. Project buildings, stmctul'es, and associated 
systems shall be .designed and constructed con$istent with requh·ements, including seismi,c . . 
standards, of the Uniform Building Code (UBC) or the lntemation!;ll Building Code (IBC). FEIS 
Section 3.1 generally; Sec, 3.1 :2.1, · · · 
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Tr.affic and ~ransport!ltion 
. ' 

27. Worker commuting and deliyeries of e(}uipment and materials dudng ;project 
construction will result in a short-term :increase bf'local traffic·. Local roads will be blocked for 
shott periods during transp01·tation of long o:r wide loads. Applicant must coordinate' such 
movements with local officials to avoid :impeding school or other peak traffic. Adj Order, Sec, 
IV.D.5.a. Project operation will increase p9ak cine-hour local traffic by an estimated 275 
vehicles, but is expected to hav.e no majot· tinavoidable adverse :impacts. FEIS Sec. 3 .11.5. 

28. Traffic in1paets and :mitigations are identified in the FEIS, Sec. 3~ 11. .Applicantwi11 
comply with construction ~raffle issues as directed in the SCA, Art. V .F, including presentati9n 
of a Construction Traffic Management Plan (SCA, Art. V.F.4) before beginning construction. 
'The Plan must include documentation of pavement conditions before construction begins, 
allowing Skamania County to monitor any road deterioration associated with the Projec~. The 
Applicant will he responsible for correction of any such 1'oad damage within a reasonable time 
after construction. E:x. 20, p. 4.3 ... 24. The Council finds thatthe required measu:ves will 
appropriately mitigate construction traffic impacts. · 

Cultural and Archeological Resources ... ,.< 

29. The Adj~dicative Order finds that the liki'Jlihood ofPt·oject impacts to known 
archaeological sitys, or discovery of unidentified sites, is low but that Native American artifacts 
or indication·ofhabitation may'be discovered during site preparation or €ohst111ction. FEIS Sec. 
3.1 0.3.1. ';fhe FEIS (Sec· 3 .l 0.2) indicates Yakama Nation inte1·est in Chemewa Hill (the lower A 
corridor) and acknowledges Applicant's intention to .work with the Nation. The Council requires. 
Applicant to work with the Nation regarding those concems. The Council's decision in the 
Adjuqicative Otder, Sec. IV.D.l.d and Conclusion No. ·25 tq recommend rejection ofthat portion 
of the site appears to reduce the concems. The Site Ce1i~fication Agteement (Art. IV.H.) 
requires monitol'ing and reporting of discoveries and cessation of construction ·at the site of 
discovery. Such measures will satisfy the requirements of the National Historic Preservation 
Act, 16 USC 470. One historical period site is subject to possible effects, according to the FEIS 
~the Haran homesite- although it appears to be ineligible for the National Regis~er ofHistotic 
Places. FEIS, Sec. 3.1 0.3 .1. 

30. The Applicant, in consultation with the State Department ofArcheology and Historic 
Preservation (DAB:P) and the Yakama Nation, will develop a c~lturalresources monitoring plan 
for monitoring construction activities and responding to .the discovery of archeological artifacts 

. or buried human remains. SCA, Ar.t. IV .H. . . 
31. With :implementation of these mitigation nieasmes. ~d required consultations, 

construction will have rn.hllmum impacts on identified archaeological or historical sites or 
culturally sensitive areas. Operation of the Pt•oject wm not'impact.any of the identified 
archaeological Ol' b:fstoxicalsites. . . · 

Forest Practices Act Compliance 

32. The Applicant must prepare a Forest Practices Application Notification coordinated 
with.the Department ofNatural Resources (DNR) sixty·days prl01· to construction. 
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H~alt.h .and Safety 
. . 

33. The Applicant must prepare a f.lre control plan and an. emergency plan, coordipated 
with the Department ofNatural Resources (DNR) and other affected state and local agencies, to 
ensure efficient response to emergency situations. Project site roads 'will allow access for ftre 
trucks and personnel. The Applicant must_entet into a .fire protect1on contract with DNR and 
other pertinent provider(s) of the servtce. SCA, Seq, IV.I.3 and Sec. VI.B.3. Compliance with 
the National Electric Code· (NEC) mitigates fu·e risk in the forested location. FEIS, Art. N.I.2, 3." ' . ' . 

. 
;34. Applicant will be required to develop a Construction Emergency Plan for the Project 

to address emergencies involving medical, consttuction, fire, extreme weather; earthquake, 
volcanic eruption, facility blackout, hazardous material spills, blade or tower failure, aircraft .. 
impact, terrorism or vandalism, and bomb threat. SCA, Art. IV.L Preparedness will mitigate the 
effects of such events. FEIS, Art. 3.6. 

35, Unavoidable public he'alth impacts are' minimal. FEIS Art. 3.6.4 . 

. Public Services · 

36. Based on the <?Vidence of record, the FEIS and the adoption oft)le terms of the SCA, 
the ·Project .will not have a significant adverse effect on any public services, including law 
enforcement, fll'e, water, medical, recreational, or schools. FEIS, Sec. 3',12.2.1. 

Decommissioning and Site RMtOl·at.ion 

37. Pdot to initiatin~ construction activities, the Applicant must post sufficient security 
to ensure deco:nu:nissioning2 of the Project and provide the Council with an initial site 
restoratid~ plan as r~quh:ed by SCA Article IV.D. N the end of the useful life of the facility, the 
equipment will be removed and the entire area returned to as near its ol'iginal condition as 
teasonably,possible. See, Application Sec .. 2.~.7, SCA, Art. VIII. · 

Cumulative Impacts 
' . 

38. The FEIS hi Sec. 3.14reviewed cumulative.impacts with a wide range of project 
· development. The t•eview indicates, and we find, no significant cumulative bnpaots wJ?.en 
considered with m~peoted development within 20 _miles of the Project. . 

· Tel'm. ~fthe Site Certification Agreement 
J 

. 3 9. The Site Cert1:fication Agreement win authorize the Certificate Holder to construct 
the Project such that su.bstantial comple#on is achieved no late1· than five (5) years from the dat~ 

24 The te:t'lll. ''decommissioning', herein means conclusion of ~~erations as an ~uthorized proj~ct and 
completion of site restoration activities. · · . . 
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that all state and federal pernuts necessary to construct the Project are obtained. The Applicant 
niay seek an additional 5 year extension subject to tenus and conditions fo~nd in the SCA. 

40. Construction ofth~ entire Project shall be completed within ~ighteen (18) months 
~fter beginning construction. SCA, Art. l.B. 

•. 

Conformance with Law 

41. The Applicant proposes to construct the Project in accordan,ce with applicable. 
national and intemational building codes, in compliance with.international design and . 

.. construction'sta'h'tlru:ds; and to implement a comprehensive-employee safety plan. The·Council 
·.finds that operational safeguards will be at least as stringent as the criteria established by.the 
federal govemment and will be.sufficient for welfare and protection of the p1.1blic .. RCW 
80.50.01'0(1). . 

. 42. The Applicant ha~ agreed to appropriate environmental mitigation requirements. The 
mitigation package, whose elements are set out in the Site'Certification Agreement, will preserve . 
and protect the quality of the en-vironment. RCW.80.50.010 (2). · · 

. 43. As a renewable energy source wind power generation facility, the Project will 
contribute to the diversi:fi.cation ofthe state's electrical generation capacity and to .requirements 
unde1· Initiative-937 relat:ing'.to renewable enetgy. It will therefore support legislative :Intent t~ 
provide abuhdant ene1·gy at a r~asonable cost. B;CW 80.5.0.0 1 0(3). 

44. ·The Council fhids that this course of action wm balance the. increasing demands for . 
energy facility location and operation in conjunction with the broad interests.ofthe public. 

CONCLUSIONS OF LAW 

Based on the result of the Adjudicative Ordet, the testimony received, and evidence 
admitted during the adjudicative and land use hearings, the environmental record including 
public testimony, Draft Environmental hnpact Statement, the Final Environmental Impact 
Statement and enviionmental dete:t'rninati.ons made by the Counc11, the preceding overall 
Findings of Fact and the entire record in this matter, the Council makes the following 
Co11:clusions of Law: 

1. The Washington State Energy Facility Site Evaluation Council has jurisdiction ovei· 
~he person~ .~d the subject matter of Appl,ication No. 2009~01, pursimnt to Chapter 80.50 RCW. 

. . 
2. The Council conducted its. review ofthe whistling Ridge Application 2009~01 in an 

·adjudicative proceeding pursuant to RCW 34.05 as requi.t;ed by RCW 80.50.090(3), in· · 
coJ.?,pliance with WAC 463~30, in SEPAproceed:ihgspursuant'to RCW 43.21C and WAC 463~. 
47, and a land use hearing pUl'suant to RCW 80 .50. 090(2). This order is prepared pursuant to 
RCW 80.50.100(1) and is in the form designr:tted for recommendation o1·ders in WAC 463~30-
320. 
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3. EFSEC is the lead agency for envho~entalreview of the Wmstlirtg Ridge 
Application. pmsuant to the requh·exp.ents of Chapter 43 .. 21 C RCW. The Council complied with 

. Chapter 43.21CRCW, Chapte_r 197~11 WAC, and Chapter 463~47 WAC. . 

4. The Council is required to detenn:ine whether a proposed ~roject site is consistent with 
?ounty or regional land use plans or zoning ordinances. ·RCW 80.50.090; W A,C 163-14~030. 
The Council conchldes that the proposed use of the portion of the· site recommended herein for 
approval is consistent and in compliance with Skamania County land use pians and zoning laws. 

. . 
· 5. 1t is the policy ofth~ state of Washington to recognize the pre:{skg need fodncreased 

en.ergy facilities and to ·ensure through available and reasonable methods that the location and 
operation of such facilities will produce minimal adverse effects on the environment, ecology of 
the land·and·its wildlife, a~d the ecology of state watet·s and their aquatic life. RCW 80.50.010. 

6. The Council conclud~s that portions of the Project containing the lower A corridor 
with suggested turbine sites A~l thl'ough A-7 and the C cor1'idor must be deleted from the ProJect 
in mitigation ofthe aesthetic a:q.d visual resource effects oftbe original proposal. The Council 
concludes that the certification of the remainder of the Whistling Ridge Project, as described in 
Application 2009~01 and as limited in scope as described in this Order, will further the · 
legislative intent to provide abt1ndant ·energy at reasonable cost. The mitigation measlltes, 
conditions and requirements of the proposed Site Certification Agreement ensute that through 
·available and reasonable methods, the con.stntction and operation of the Project will produce 
.minimal adverse effects to the human environment, the ecology of the land and its wildlife, and 
the ecology of state waters and their aquatic life. · 

ORDER AND RECOMMENDATION 

Based on the Findillgs of Fact and Conclusi~ns of Law in thls prder, the Draft and Final 
EIS, the Adjudicative Order and the entire record in this matter, the Council enters the following 
0~~ ' ' 

1. The Council recom:tnends that the G~:>Yernor of the ~~te o:fWashington·approve 
· cettification in part, and deny ce~tification in part as specified he1·eln, for the construction and 
·opeJJation of the Whistling Ridge Power Ptoject locate~ irt Skamania County, Washington. : 

2. The Council orders that its recommendations as embodied in the F:ind:ings of Fact, 
Conclusion+s of Law and this Order; together witP, the Adjudicative Ordet, the Final 
Environmental Impact Statement and the proposed Site Certification Agreement that are 
appended to this 01·der, be t•eported and fo1warded to the Governor of Washingto1l"State for · 
1·eview, consideration and action. 
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SIGNATlJRES 

DATED and effectiye ~t.Ol~pia, Wasmniston·, this siXth.day of'Octpber, 2011. . 

~· 
Richard Fryhling, 
J?ep~ent of Co:rru:Uetce 

a r, 
ent of Fi~h and Wlldlif~ 

De.linis Moss, . 
Utilities and Tr poitation Commission 

And ew Hayes, .. 
. Department ofNatural Resom:ces . . -

NOTICE.TQ. PARTIES: Admitrl~ative reiiefmay be available thwqgh a p~titio~ for­
re,consideration, filed yrithin 20 days of the service of the Orders Within the Recommendmi,on· 
Package to the Governor. If any' such petition fo1· reconsideration is filed, the deadline fqr . 
answers is 14 days after the date of .service· o'f each such petition.· Since all Orders contained · 
-within the Reco:o:unendation Package to the Governor are integral components ofthe · 
'recommendation and served as a package to the parti~s, the Council requires any request(s) for 
reconsideration to be filed on the full Recommendation Package, and·not on individual elements·. 
of the package. The formatting of the petitio.QS shall be governed by WAC 463~30wl20 a.ttd shall 
b>e·litnit~d to 50 pages. . . · · . · · .. · . · · . 
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BEFORE THJ£ STATE OF WASBINGTQN 
ENERGYFACTI.,ITY SITE EVALUATION COUNCIL 

In the ~Matter.~ of Application· No •. :2009-t: 
·Whistling Ridge Energy Project, LLC . . . 
for. 

vYHISTLING RIDGE ENERGY 
PROJECT 

COUNCIL ORDER No. 870 

ORDER DENYING. PETITIONS J;i'OR 
·RECONSIDERATION OF ORDER 868 
AND O.RtiER 869 

· S'OM:lVIARY 

. ~ 

NATURE OF THE PROCEEDINGS:. ~smatter mvolves Whistling Ridge Energy 
Proj~ct, LLC's ("Applicant"), Application to the Energy Facility Site Evaluation Council 
(~'EFSEC" or.'lfue CouncW') for certi:ficat~on to build and operate the Whistling Ridge 
Energy Proje.ct in Skamania County·, Wasbitlgton. Th~ project and proce.dural history 
regarding this applloation and adjudication are disc~ssed in detail in Council Order Nos. 868 
and 869, approve'd unanimously. at a public me.et:ing on October 6, 2011,· and served on all 
parties on October 7, 2011. . . . 

Council Order No. ·868'.("0rder 868") resolves all contested is~ues in the la.nd use and 
adjudicative proceedings c~nducted in accordance with the requirements .ofR~W .Chapter· 
80.50. Council qrder No, 869 ("Order 869~') recQfl?ril.ends that the Gov~rnor approve in part, 
and deny in part, the Whistlmg Ridge Energy Project subject t~ conditions set out in Order 
868, Ot·der 869, and the ~aft .Site Certification Agreement (S0A) .. · 

PETI:r!ONS FOR RECONSIDERATION: On Octobei· 27, 2011 the Council receiyed 
'fi:l(e petitions for reconsideration ft:om 1: 

• 'Whistling Ridge Energy, LLC 
·:: .. · ... ·,.··· ~rlends ofthe Qolumbia.qorge 

• S.av:e Our Scecic Area . . . . 
• Skamawa County. and Klickitat CountY Public Economic D¢velopment Auth9rfty 

. • · Seattle Audub·o~ Socl~ty · · · · · 
1 WAC 4~3-30-335 describes the process to request 'reconsideration of a recommendation to the 
Governor; 
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:ANSWERS TO J,'ETITIONS FOR RECONSIDERATION: The ·cou~cill'~ceived 
answers from all of the petitioners li~t~d above and tb,e ;Departt1,1ent of Cor.n:merc'e. 

' 
.·· ' 

.COUNClL DETER.lVJINA'riONS: We have considered the petitions, and answe~s ·atid 
detennine for the reasons discussed in this Order that the petitions should be denied. Both 

. Fl'iends of the Columbia Gorge and Save Our Scenic Areas h~ve .requested Oral Argument; · 
i:q..ligbt of the extent and detail of the Adjudicative proceedings: requests fot Oral Argumeht 
are denied. The Council clarifies several matters. ~aised by. the petitions anq answers. 

. . . . 

INTRODUCTION . 

BFSEC, wh~fl: considering applications for siting 'energy projects, must bala:rice a number of 
competing interests. In this instance, we· have on the one hand the Applicant who has 
definite ideas aboutthe.econom:ic, financial, engineering, an~ developme?t aspects ofthe 
project it proposes. The Applicant is supported by local government and the Department of 

· Commet•ce because ofperceived economic benefits' to Sk~mania County.· 

We have, on the other hand, the project OPP.Onents who care in particular about the 
environmental and aesthetic impacts they perceive the projec~ would have, if authorized. 
The Applicant is cognizant of its opponents' conce1'.11S and has made efforts to accommodate 
them·. Having done so, the Applicant's position is nonetheless that its proposal should be . 
approved ~ithcut the imposition of any requke'ments beyond thos.e it expressed a willingness 
·to accept during the application review process. The opponents; however, are fum in' their 
view that the project is ~ompletely unaccepta~le tmdet· any ·conditions. · · · ' 

' ' 

;soth sides, ably l'epr~sented by couns~l and supported by various ·expert and lay witnesses, . 
presented wellwat'ticulated cases, pro and con, constructed largely within the constrai?ts of ' 
governing law, precedent, aiid experi~nce with the siting ptocess .. the Council, in seeking to 
.balance CO:ttlpeting interests a8' required unde1· its ·g9verning ~tatl;ltes; satisfied neither the .. 

. "···proponents ~or the 'opponents. Hence, we face at this juncture petitions for· reconsid~1·ation 
that praise recommendations favoring each indivi¢ual petiti<:>uer' s positions on som~· issues. 
while detligratirig reconlm.endations that are inconsistent with the4' positions 0~ other issues. 

' ... 
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The parties' individual advocacy at this late stage shares c~rt~in attributes. They are, 'fttst, 
lat'gely predictable and foreseeable.2 That is to say the Coun()il fin<;ls little o1· nothing in the 
ru·guments not previously and carefully considered .. So.QJ.e are marginally or not at all 

·relevant to the issues that must be detennined.3 .Nor does"it sutprise···the Co~mcil to see 
arguments again ·that, even :if a~cepted for purposes of discus·sion, would not alter the results 
a1111ounced in .Ord~1·s 868 and 869 because theix outcome is not determinative. 4 Tl:ie questio~ 
ofland use consistency or inconSistency is one' such issue. Other argumel;ltS such as esth~tics 
and viewscape, whlle centl'ally important to the Council's determinations, have been · 
exhaustively considered and ru·e discussed in detail in Orders .868 and 869. For these 
reasons, we treat ~ch issues summarily.5 : ... 

Both Friends atid SOSA raise objections to .our orders and the draft SCA with resp~ct to 
various requirements for post approval'ofplans an:d programs: requirements under the Forest 
Practices Act, .road construc~ion ~d transportation control~ wildlife and avian imp~cts 
mitigation, the formation of a Technical Advisory Com:trrittee, tU~bine micrb"siting, and 
construction management. The Couricil 's approach to the use of post~ap~roval plan~ and 
p1·'ograms is consist~nt with its long established and successful procedures, We require 
development of specific compliance provisiot1s during the final design stages of project 
development~ and during and after .project construction, with prescribed Council oversight. . . . 
Public involvement and public response Pl:OVisions ru·e aspects dfthe Council's ongoing 
oversight r~sponsibilities' and the Council has significant experience fn providing adequate 

2 This is not unifonnly 1:rue. Some ofthe petition~ and answers present novel. atg\~tttent; .. These ar~, 
howevet, largely Jrrelevant and even inappropriate, See, e.g., Skamrinia County Petition at 3"7 
[arguments by Skamania County that we are bound py looalland use otdinanoes ], Applicab.t' s Petition ·at 
9:2-4 [argutnel?-~ by Applicant that uthe state's energy faollity siting process is :ir.r~parable [sic] broken." ]. 

g S~e, e.g., Applicant's Petitlon at 2 [arg1.ltrl.ents r~: ability ofp1:~ject to succeed :financially]; ~OS~ · 
Petition·at 11-13 (arguments re: need f.orpowet]~ Skartiau:la County Petition at 11"13 [arguments re: the 
COUnty'S need for Han eCOnOmiC life rafn, . . ' 
4 See, e.g., SOSA Pe~ition at 21-29; SOSA Ans'!"er at 15~19; I:rlend~s Petition at 2-13; Skamania Cqunty 
Petition, passim,· Skamania County Answer 7~12' [arguments re: land use] . 

.s The Council e~~liasizes that w~e it niay not .call .. out for discussfon J:n this Order every speclfic issue 'and . 
argument raised by the petitiqruJ for xecolli!ideration and. answers, this dpes ~ot mean the Jss~e .Or ,argument was 

· not oonsidereq· by the Council. Lhnited· or no discussion of a speclfic issue or argument simply meana tJ.ie . 
Council finds it to be without sufficient merlt to warrant discusaion. Exan:iples of such issues and arguments 
are: 1) Friends' arguments that Order 868 at page 24 should Us~;J-the word "may'' rather than 1':tnust" and that 
turbine str.iD.gs A 1· 7 and C 1·8 are not eliminated by legal description from the project b,oundury;' .2) SQSA, s 
arguments that w.lnq geJ?.eratklil is variable ai:td unpredictable, that Wind .energy l'equires bUrning carbon based 
fuels, and that wind energy tlkely will be sold outside the state 3) Skamania County's fU'giunents that it is · 
eco~oln.ically depressed, 'and will be.plunged into deeper economic depression if the project does not go 
forward as proposed and that EFSEC has an obligation to help lmprov~ standards.ofliving within.the county. 
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. opportunities for public participation .. Friends 1 and SOSA' s assetted concern$ in this regard 
. . . . 

at·e simply unfounded. 

We address below in the Memorandum section of this Order; several specific arguments . . . 
raised by the vat'ious petitions for reconsideration and answers. While we :find no basi~.in 

· these argunients1 we believe a brief response from the. Council may serve to olartfy the . 
decisions made in those orders. 

. MEMORANDUM 

A. Land Use Consistency 

Considering that '~[t]he range and intensity of arguments over land u;se consistency and · 
preemption 1n this proceeding are unprecedented/'6 :the CotUj.cil addressed the issu~ at some 
length in Order 868. Devoting eight pages to the subject, .the Council detetmined in light of 
its extended discussion that: ccthe. evidence and applicable law supp<?rt the county's' 
certificate o([land use] consistency, [and the] Project opponents have failed to present a 
credible case against it. '57 A county's ·certificate of land use consistency establishes ~~rima 
fade proof of consistency and compliance with land use plans and. zoning otdinanc~s absent · 

j '. • ' 

contl:ru:y demonstJ:ation by anyone ptesent at the hearing. "8 
' ' 

The legal effect of this deteppinatfon is that Sk~ania County cannot "change [its] land use 
plans 'or zoning ordinances so as t.o affect the proposed site."9 As we observed in Order 868, 
such q d~termination bpngs the Council's land use inquiry to an end, and RCW 80.50.UO, 
which provides for preemption iU the event any inconsistency with existing land use plans. or 
zoning ordinances is faun~ ·is not required. 10 . ' ' 

The Council, however, is impt·es'Sed by the· subtle and complex, al1Jeit largely misdirected, 
arguments fue project opponents hav~ constructed around th~ issue ~f l~d use honsfstency. 
While the Coi.mcll. addresses the merits of the paries' land use arguments'in Orqer 868, and 

6 In the Matter of: Application No. 2009~01 o/Wht'.slling Ridge Ene1•gy Project LLC for 'Whi&tling Ridge 
Energy Project, Council Ordel' No. 868 .(Whistling Ridge Order No. 23); Adjudicative Order Resolving 

· Contested Issues C'Order 868'') at 9. · · · 

1 Id at 13, · ·' . . .. 
8 WAC 463.26.090 

9 RCW 80.$0.090(2). 

10 Orr:!,er 868 at 9. 
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sees no reason to repeat the discussion here, it may help. to lay this issue to final rest for us to 
discuss the course of our deliberati~ns concerrling land use issues. 'our purpose> in part, is to 
.clru.~:fy and undersco1'e the significance of our observation in Order 868 that "the.question of· 
whether the proposed project is ·consistent with local land use requirements is not · · 

. ~Hspositive."U · . . . .· 
' '. 

We begin by observing that the statUtes and rules concerning the Council>s responsibilities 
relative to land use· consistency· recognize, 'and p~o~ide the means.to resolye,, the sometimes· 
coriflicthlg concerns that arise when a proposed project of st~tewide siglrlficance conflicts 
with .~ local government's authorlty and !esponsibili:tJ for regulat~g land· use within the. 
·botmdaries ofitsjurlsdicti<;m.12 RCW 80,.~0:090(2); whio~requires the .Council to conduct a 
public hearing to determine land ~se consistency, is intended fundamentally to protect the 
local gove~enfs right to regulate land llSe Withht its jUrlsdictlon. That is~ it provides a 
process fo1· t/:le local governmentio be heard when'such c~n:flicts must be resolved. 

In this case, however, two nongovernmental parties-Friends of the Columbia Gorge. 
(Friends) and Save Our Scenic Area (SOSA}-make novel use of the relevant law in their 
effo~ to persuade the Council that it should, or even must, recommend to the Governor that 
she reject the Whlstling Ridge Energy Project application. While we do not questio~ the 
propriety .of these partie.s availing themselves of every possible legal avenue in the 'zealous 
pursuit of theh; pause, we observe. that their novel use of the law is ironic in that it would 
frustrate and defeat, if successful, the local government's strong and unwavering supp,ort for 
the Whistling Ridge pr~ject.13 We :flnd it ironic, too; that it is most Unlikely that this project 
would ever have .. been brou~t to the Council were ~t not for the successful challenge by 
li'riends and SOSA to Skamania County's effort in 2008 to revise its zoning ordinance to . 
specific~lly allow fat' such proj ects.14 Indeed, ft was with the apvice, and support of county 
government.officials·given in the wake of a H~ru.·ing ~xaminer's rejection. ofthe.couhtis · 
eftbrt to revise its zoning ordinance, that the Applicant b1•otight. this project to 'the Counci1.15 

' . 
11 Order 868 ~t 9. 

12 See, e.g:, Restdent.s Opposed to Ki~ita.s Tu1'bines -v. State Energy Facility ~l(tr~aluatlon Council, 1.65 
w:n.2d 21s (2oos). · · 

13. See generally Skll!Dania· CountY and K1icki~t Co~ty Development Authoritis L~d Use Bri~f; 
Skamania. County and Klickitat County Development Authority's !;and Use Response Brief; County 
Petition for Reco:qsideration; County Answer to Petitions for Re·consideration. · 

14 Adjudicati~e Headng Transcript at·87~88 .(Spadaro). . 

1'5 Jd;'Adjudio~tive.Heaclng Transcrlpt at 1343-45 (Pearc~). 
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Whistling Ridge Energy) LLC, sub'rllitted its appli()ation to the Cotin9il on March 10, 2009, 
One ofthe Council's first obligations when it receives 'an application such as this one is to 
conduct a public heaimg· to determine whether th~ proposed site is consistent and m. 
c~inpliance with city, couno/; pt• regi?nallan.d use plans ot· zoning ordinanoes.l6 On May 7, 
2009;the Cotmcil convened a land use heating, as requh·ed under R:CW 80.50.0.90.and 
Chapter 463-26 WAC, in Undenvoo(Washington, near the proposed proje~t site .. Skamat?,la · 
County Commissioner, Jim Richardson, subm.itted a' resolution fi:om the Skamania County · 
Board o~ Commissioners, Resolution 2El09-22,17 which he described as e~a cettificatio~ of 
'land use c·onsistency review ·of the Whistling Ridge Energy P1;oject wh:\ch passed , 
unan:imously by the Board of Commissioners on May"5, includirlg this letter of consistency 
:fram our plimning director and s~affreport.''lS 

The Council electe4 not to enter an eady order determining the question efland use 
consistency. Instead, ihe Council allowed the pru.iies to present additional evidence and 

· argument concerning land use con'sistency and preemption during the adjudicative hearings 
conducted during January 2011 and, subsequently, in briefs qevoted·exclusivelyto the . .. . 

subject. of land use consistency. This approach of combining the "proceeding .for· 
preemption" with "the a~judicative proceeding held under RCW 80.50.090(3)" is exp~essly 
authorized imder WAC 463~28-0.60(2). It is an efficacious means to preceedj alJow:ing the 
Council to c,onsider .the full range of arguments concerning land .use consistency .. If the 
Council ~~terntines under WAC 463-26-110 that a site i~ inconsistent with locall~d use 
requirements, this approach allows the Council to exercise its preemption a~thority under 
RCW 80.59.110(2)' and dete1·mine what conditi~ms, if any, should be included in a site 
certi:ficati~n to protect tl:i.e· mterests of the local government or communitY affected by the 

.. proposed facilitY, as required byRCW 80.50.100(1), without the need for yet another 
adjudicative proceeding. 

' ' ' 

The parties briefed the land use issues <luring February 2011. ·The Councilln:itiated 
deliberations on these issues during March 2011, Th~ Counci11·ecognized that F1·iends and 
SOSA had put in play the questio:p ofburden ofproofby challenging the pt·o~onentsJ 
eyidence that Skanian.ia County h~d issued a valid'Certificate of Land ,Use Consistency. 

16 RCW·80.50.090(2). 

17 ·LBJ;ld Use Hearing ·EXhibit 1, Adjudicative Hearing E:xhibit 2.02. 
- . 

· 18 Land Use Hearing Transcript at 5:1-8~22. During the subse.quent adjudicative.hear.ing, the Applicant 
submitted a substitute Certificate of land Use Consistency, County .Co:nimis'sionera' Resolution 2009~54, 

· dated December 22, 2009, whio]?. was received into .~yAdence on January 4, 2011, as Adjudicative He~g 
.Exhibit 2:03. Adjudicative Headng Transcript at 195:13~21. .. · 
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That ls, Friends and SOSA ~gued that Adj.udioative Hearing Exhibit 2.03j the Certiflcate of 
Land Use Cons:iste.n~y, County. qorpmissioners' Resolution 2009-54, dated Decerpber 22, 
2009j failed to meet the requ:h·em~mts for such certiflcates under WAC 463w26"'090. This' 
would mean the hearing ~ecord included no prima facie proof of conSistency. In that 

' ~ircumstance, the bur'den to show c.onsi1tency by substantial, competent evidence remained 
with those parties advocating it in the face of opppsition from parties ·asserting inconsistency .. 

The Councii put the dispute con~erning the Certificate of Land Use Consistency to one sid~ 
and Qonsidetet;] the r.ecord and arguments .as if it did not eXist. The Council agreed hlJhis · 
conteXt that the project opponeJ:J.ts presented evidence and argume~t that, while insuffiCient 
independ~~tly to demonstrate inco~sisten9)', instilled sufficient doubt on the question to 
preclude a definitive determination one way or the other. Given that the burden of proof 
remained with the project advocates al?'sent a certiflcate of land use consistency, the Council 
settled on a conservative approach in its deliberations. It treated the project as .being 
inconsistent' with local land use requirements and considered what such a.r.esult would mean 
in the ~ontext ofRCW 80.50.1l0. The Council's conclusion at the end of this analYtical path 
.was that tq'the extent of any :lncon~istency or failure to comply with Skamani~ County's ' . 
zonfug ordinance or Comprehensive Pian, it would be appropriate for ~estate ~o p~eempt the 

· regulation and certiflcation of the location, construction, and operational conditions of 
certiflcation 9fthe energy f~cilities at issue, as a~thorized by RCW 80.50.110(2). 

The Council discussed that a determination of inconsist~ncy, coupl~d with a deter.rllination in 
favor ofpreemption underRCW 80.50.1l0(2), would be a satisfactory outcome and, were . . 
the project to be otherwise approved, had the advantage of potentially avoiding further 
controversy over land u·se issu~s in a co~no/ with a co1llPrehensive plat). arid zo~g 
ordinances that'ru·guably are less i:hafl fully developed works of:P,laUrung arb9 On the other 
hand, this outcome would be unsatisfactory to the extent it relie9 on the Council declining' to 

· expressly resolve the:disput~ over whether the Certiflcate efLand Use Consistency, County 
Co±nmissione1·s' Resolution 2009~54, dated December 22, 2009, should be accepted as prima 
facie proof of land use consistency. If so) the Council would need to deliberate again, 
consideritlg the evidence .and aigqm~nt ip, .light :of the project opponents having t~~ l?irrden of 
proof. · · 

19 The county> a challetiges :in this regard are. eutire~y uttderstandable; considerlllg the' coinpiexity ofla:ud 
use statutory 'requireJ;Uents1 the county.' s fmancial challenges, the impediments impotJed by federal and 
suite forest lands and the National Scenic Area,, the critical .need for economic development and the costs 
of staffing tW.d litigation that could be required' ·it). order to bring the county comprehensive plan and · 
zoning ordinances into a clear and comfortable congruence, . ' 
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T.he Council agreed ~at given its legal significance, detetl111ni:ng as. it does the b~·den of 
proof on the question efland use coqsistency, the dispute over the validity of the Certificate. 
of Land Use Consistency must be resolved. This the Council did, fmding the Certifi~ate of . . . 
Land Use Consistency, County Commissioners; Resofution 2009~54, dated December 22, 

' l • ' 

2009, valid, as addressed in Order 868: · 

. . 
Friends argues that the substitut~d resolution is not a valid "certificate" undet· 
WAC 463~26~09.0 because the county 'did not' identify the second certiflcate as 
a "decision." The document itself and the· testimony of Cmmty Corn.:m1ssioner . . 
Pearce verify that Resolution 2009~54 is the county's certification to the 
Council upon a ~awful. vote of the Com:inissioners. The Council h~s no 
procedural requirements for validation of a certificate except la~l procedure, 
wh:l.ch is demonstrated here:20 

WAC 463~26~0QO provides: . '• . 
. . 

This rule contemplates that applicant:s will enter as exhibits, at the land use. 
hearing, ce1iificates from local authorities· attesting to the fact that the proposal 
is consistent and in compliance with land use plans and zoning ordinances. In 
cases where this is done, such certificates will be r~gar~ed .~prima facie proof 
of consistenqy and compliance with such land use plans and zoning ordinances 
absent contrary ~emonstration b'y anyone present at, th~ hearing. . 

The C9uncil ultimately agreed, again after considerable iriternal discussion and debate, ~hat 
the project opponents failed to rebut by their e-yidence arid argument~ the p1·esumption of 
consistency established by 'the Certificate of Land Use Consistency. That is, the project . 

. opponents f~liled to ~emonstl.'ate that. the project is specifically inconsistent, or demonstrably 
not in compliance, with applicable zoning law in Skamania County or with the county's 2007 

' . . . 

2.0 Order 868 ~t 9·1 0. Frlentls .also ar.gues that a certification of consistency is ~ decision requiring SEPA 
review under RCW 43 .21 C. 03 01·citing a supe~io1· court order ·.in another proceeding. Order 868 reje~ts 
tWs challenge as being unsuppo).'ted. The decision was not offered into evidence during the hear.lng ~~n:d 
no. copies were provided to the Council or to other parties, :rhe Council nevertheless exru:nined the order 
and found it does ll:Ot support Eriends) tU'gUment. Indeed; given the lack of context (e.g., neith~r the . 
('opinion lettef' to which the brief order refers, nor the "defendants' motions to dismiss" are include.d)~ 
· and.refere:uces to statutes that do not eXist (i.e., RCW 30·. 70C.020 and .040), it is not possible to divine. 
any meaning at all from the face- ofthe·court1s ordet·. The'ordermakes no reference' at all to RCW . 
43:21C.030~ t • ' - • I 
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Compr.ehensive Plan: Under this analysis, 'then, with an unrebutted presumptio:f! of 
consistency undet. WAC 463~267090, a determination that the project is consistent and in 
compliance with ·existing land use plans or zoning m·dinances is the qnly possible outcome. 
As previouslY discussed, ·such a determination brings the Council's land u~e inquiry 'to an 
end. · 

In sum, the Coundl considered tli.e· fbll range of po;sible outcomes in terms of land use · 
consistency. The Cert~ficate'ofLailq Use Consi~te~cy, County Commissioners' Re,~olti#on . 
2009~54, dated December 22, 2009, accepted into .our re~ord as Adjudicative Hear.ing 
Exhibit 2.03, is· prima facie proof efland use qonsistency, creating a rebuttable presumption 
to th~t effect. Friends and SOSA failed to pt•esent evidence and argument overcoming the 
presumption. It follows that the project 'is consiste~t and h1 complhinc~ with existing land · 
use plans or zoning ordinances. Even had the Council reached the opposite result,, however,, 
it would have dete~rnined. that preemption under RCW 80.50.11 0(2) is appropriate and .. , ... 
requb:ed, .subJect to. the imposition of appropriate conditions, such as are imp0sed in any 

' . . 
event, .in other sections of Order 868. It is for these reasons that the question of whether the 
proposed projef?t ls consistent with local land use requirements is not dispositive. Undet· 
either outcome, local land use req\lirements would impose no b~rler to approval of the 
Whistling. Ridge Energy P~oject, as recominended by the Council in Grde:rs 868 and 869. · 

n: .Aesthetics; Yiewscape and Turbine Reduction Issues 

' . 
Context. on this .and other issues is important. 

·The Council's 'enabling statut~ and rules specifically dh·ect it to consider and balanc.e the 
interests of all Washington State citizens. R~W 80.50.010(1). The.se interests :fi:equently but 
not always are well.aligned'with those wh~? live in the area where the project is proposed. 
The Council has an obi.iga:tion to all citizens, both those who live in the ru:ea and.others 
·~·oughout the statel to·" ... preserve and protect the·quali"o/ of the environment [and] to . 

··enhance the p1fblic's opportunity to epjoy the esthet.ic tmd recreational benefits of the air, 
water; and land resources .... '' RCW 80.50. 01 0(2 ). · There is virtually identicallanguage in 
the Council.'s·rules making the legislative i:titent ofRCW 80.50.010 binding upon the · 
Council in considering.the sit.ing ofprojects .. WAC 463~14"020(2). Notwithsta.ndhtg 
·arguments to the c~p.tra!y, it is not requited that the Council adopt'reguhitioi.:).S.on these issues 
to. co'n$ider them in its siting decisions. These and other issues can be,· and are, frequently 
·~ddressed on'a case-by"case basis, often applying standards brought before and co~idered 
by the Council during its adjudic~t~ve process and in its deiiberations. . . . . 
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•:.· 

Against this backdrop;' Friends ru·gues that the Council erred by not considering that the 
approved turbine strings will result in a "clutte!ed and_ chaotic" appearance from certain 

. viewing location$. The Cotmcil considered the overall visual impact of the project. and did 
not focus on a single. criterion.'· The. Applicant initially proposed a so rorbine pr()ject, later . 
reduc~d tci 38 ttu·bines. Conditions established in'Oraer 868 further reduced the number.of 
turbines to 3 5, The Cquncil made its d'eter.m:iriation to eliminate certain pi·oposed tutb~~ 
~trlngs after reviewing. all relevant evidence in the record and c~nsidering it~· own views cape 
analysis ,·ir).cludingthe Council members'.~o~day site vlsit on May 2-3; 2011. :The Council . 
rema:lris convinced that the co~ditions it imposed reduce the visual impact of the Project to 

· ·an acceptable depree. · 

Skamania County and the Depru;tment of Commerce. (Commerce) argue that the Co~cil has. ' 
no esta~Iished aesthetic siting standards and is therefore prohibited from ,imposing conditions · · 
to mitigat~ aesthetic concerns. This is sirpply incorrect. There is no requh·ement jhat EFSEC 
must establish specifi~ standards by whiCh to evaluate e~ery con~eivabl~ impact a proposed 
project .lliay have:· it is generally well accepted that siting criteria are project speci:fic to a 
significant degree.· Fo1· example, there are no standards adopted for consideration of 
economic or recreational impacts, yet such issues are frequently considered by the Council. 

SkatXlania County and Commerce also argue that the Council impermissibly applied the 
· National Sceriic Area (NSA) aesthetic standards to justify elilniOation of certain tower 

strings. Skamania County also m·gues that ~e Council recognizes the project. area is not 
"pristine," yet uses NSA standard~ for p1istiue areas to,prohibi~ development. Ffually, in this 
connectio~, the county ·argues that the Qouncil has imp((rmissibly redrawn, the NSA 
boundaries,. created a buffer zone outside the NSA, or has·reinteqm}ted the NSA Law in 
some fashion. 

The Council clarifies that it did not rely on NSA standards in its-deliberations a:p.d decisions. 
The Council consid~t·edthe historic and scenic yalues of the bl'Oader Columbia Rive~ Got·ge. 
The Council agrees that it w<;mld be improper to apply NSA standards to areas outside 'of the 
NSA (brder'No. 869 at 7). · ·· · 

·Indeed, if the C,ouncil used the NSA criteria to eyaluate.the WbiStltng Ridge Pt·oject, it would 
.. have rejected the project' during scoping. The Co~cil spec.ifically repo~ed, fu its. orde1.·s, 
' that the Whistling Ridge ai'ea is partially developed, not pristine, and that maintenanc~ o:f a 
pristine landscape i~ not an applicable standard. The assQrtions that the Council uaes NSA . 

. . 
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criterial redraws NSA boundariesl establishes NSA ~u:f.fer zones, o1· reinterprets the NSA 
statue ~e simply incorrect. 

.. 

Skamania County and the Deprut~ent of Commerce argue that the FEIS supports approval 
of a 50~tu1'bine project and that the Councii's.recommendation t~ the Gove;nor.is· · 
inconsistent with this FEIS <'mandate". The State Env:ironn'l.ental Piotect1on Act (SEPA) B:Ud 
the FEIS guide, but do not <'mar:-date'?; they :lnf~rm the. CoWi~:tl's decisions .but the Council's .. 
F.EIS contains nd "mandates for action." The FEIS provides analysis and estimates of 

. various impacts to the .environment from propose~ actions> as required under SEP A. The 
FEIS does ndt.eval~ate and document all of the possible effects and considerations that 
'infor.in the Council's d~cis~ons. The CoUncil considered the FEIS in its recom1nenda.tionto 
the Governbr;but· the FEIS is only one consideration.21 On the basis of the adju~catlve 
record. and the FEIS, the Council determined that the C and southe1·n A turbine con1dors . . . . 
Jntrude impermissib~y into the aesthetic, cultural ~d natural heritage of the state, the region, 
and adv~rsely affect Native People's interests, thus requiring denial of use of those po1tions 
for tower construction or w:lnd~power.generatiort (Order 869 at 7.) 

The Applicant argues that the Council substituted its own usubjective)' evaluation of visual 
impacts for the impliedly "objepti-ve" determination in the FBIS; The challenge. tha~ the . 
Council's yisu~l impact analysis is a ccone man opinion)' o1· a "subjecti-ve" amateur atte:ropt at'.·. 
science, while the analysis in the FEIS is an interdisciplinary, qualified and qu~tified · 
detel'llunation misses the .mro:.k. The Council's analysis in the' adjudicative pt·oceeding ~hares 
with the' expert analysis in the'FEIS both qualitative and quantitative aspects. Both analyses 
have objectiye 'and subjective. qualities. The FEIS reflects the judgment of. one consultant 

' ,. 
appl~ed to the criteria he sele'?'ted. The seven members. of the Co'Uncil. applied their 
' . . 
individual and collective judgments considering the same cri~eria, informed further by the 
extensive evidence on this· issue p1·esented in the a~judicative proceed~~ and their· · 
independent yiew of the project in May, 2011, which was .based in significant part on the 
viewscape analysis perf01;med by the FEIS cons~ltant. Additio:qaliy, it is worth noting that 
the evidence :In the adjudicative.proceecling'included testimony'by both proponents and 
opponents that offered different <'standards" fo1' evaluating visual effects. The Council 
weighed these stand~ds ofthe Federal Highway A~stration and the us Forest Sel·vice 
:In considering the case: 

21 SEP A does not require that an EIS be an agency's only decision making document (WAC 197 ·11-448) 
See St~lid Waste Alternative boponents v. pkemogan Cnty., 66 Wn. App. 439, 832 P.2d 503 (1992) .. 
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The Appl,io'a:pt argues that the Cm.mcll ~rred in 01·qer 8 68 by stathlg that approval of 3S 
turbines preset·ves the project's ability·to achieve .a 75 .'MW Generating Capacity and be 
econor:Oi~ally feasible. The Council's obsetvatio~that 35 tut:bines are sufficient t~ achieve a 
75 MW capa~itY. is consistent with the Applicant's testimony duiing the adjudicative hearing · 
sh~wing that 3.8 turbines could produce a 75 MW capaci:tY and with other evidence in the 
record.· Howevet, even-if the Co1.mdl is· incorrect in obsetving.that 35 tmbines can produce · 
· '15 MW, this is not. a determin~tive factot· and wonld not tesult in any cha:pge lh the Council's 
orders. The Council's decision· do~ not ~ on questions of whether the proJect would be 

· eco~omically feasible for the Appli~~t,. · . · 

C. Eeonomics, Need fo:r Power, and Rea~onable Cost Issues 
. . 

SOSA argues that the Council failed to cons,der the requb:ement of"reasonable cost" in its 
orders ~drecommendation as requh'ed byRCW 80'.50.010(3). The ColJ!lcilhadpreviously 
determined that it dqes not need to conduct an independent' evaluation of this issue.~Z The 
market qetermines what constitutes power at reasonable cost in the c9ntext of an application 
by an independent power merchant to bnild a power generation facility. 

D. Avian and Wildlife Issues . '• 

Friends argues that the Council fa;iled to addres.s .~ its orders the issues of species 
identification and project 'impacts mitigation as required l?Y. the Washington D.epartment of 
Fish.and Wildlife (WDFW) wind power guideline~. The{ Seattle .t;\udllbon Society argues 
that th~ Applicant's habitat mitigation plan is in~dequate by not including·defmitiv~ 
information about the ffii:tigation parcel discussed during the adjudicative h~at'ing .. 

The proposed P1·oject complies with aU applicable requh·ements of the W'pFW Wind Power 
Guidelines.23 During the application review process, the Applicant and Wf)FW discussed a 
potential mitigation, parcel; however, the final details were not of(ered to the Council. Th~ 
SCA requires the Applicant to pre.Sent a specific habitat mi~igation plan to EFSEC for 
approval 'at least 60 days· prior to the begmrung ?f site preparation. The rpi~igation qbligation 
can'be s'atisfied by purchasing a mutually acceptable :triitigatioh parcel~;IDd d~eding it to . 
WDFW or a mutually acceptable third. party, by contributing mone:y to a mu~ally ~c'c.eptable. 
third party that owns or will purchase a mitigati9n parcel, or by payment of a fee to WDFW 

' 0 I ' 0 

2:2 See Resid~ntsl suP,ra, at page 321, " ... we b~l,ieve EFSJ?C\vas withlu its authority to refuse ·to review 
the economic viability of the KVWPP." . . . . ' . 
23 Exf!ibit ~o. 6.09c, letter from WDFW. 

.· 
· Council Orde1; No. 870; Order "on Petitions :for RI.'Jconsideration 

Whistling Ridge Energy Proj~ot . Page 12 ·of 1536167 



:In lieu of i.niti'gation. If the fe(:} option is selected, it must be in an amount equivalent to the 
value of permanently distw:bed'proje.ct areas. The Council remains satisfied that the Habitat 
Mitigation PlatJ. requirements in the SCA axe adequate to t4ei1' purpose and to meet statutol'y 
Jequirements. · 

We believe the.FEIS pr9vides sufficient infonnation on preexisting p~oject specie's 
abundance and. distribution as described in detail :in FEIS Section.3.4, Section 4.2·4.7; 
Appendices C~F. 

Friends argues that the. Coutic'i:l failed to require the Applicant to ·pt·oyide adequate 
· hrl'ormation co4cem..ing &:;;.r~ M.d bat usage and that the fmdi:rigs by the USFWS, related to 
the determination of no slgniflc'ant impacts, should be.· reassessed.' The Seattle Audubon 
Soci~ty also argues that p1'e~pr.oject ~vian assessments are inadequate and do not comply with 
the WDFW guidelines. 

Again, th~ Council is s~tisfled that the FEIS provides adequate information on th~ subject of . 
. avian and bat usag~ at the site. The pre-project assessm:e~t and avian/bat use snrveys are. . 
consistent with standard protocols utilized fuougho!Jt the United States and at'e con~istent . 

. with the WDFW Wind P<_>wer Guidelines, WDFW confirmed that data presented by the 
Applicant represents thebes~ available science for predicting avian impacts at the· proposed 
.Project. 'f4e FEIS acknowledges that some avhm.mortality will occut but finds no evidence 
that it is likely to pose a threat to populations. 

. . 
In regard to the determination of no s~gnificant impacts, the FEIS flnds no ~vidence that 
mortality to a threatened or endangered species is exp~cted. The protect~ on of endangered 
species remains in the hands of the USFWS and they have no~ indicated the need for any 
changed conditions justifyillg additional action on the part ofEFSEC. 

1he Seattle Audubon Socil;lty also argues that the post~constructipn avian monitoring jJlan is 
inadequate because it does not requite the applicant t~ c~nduct ~ three~y~ar post-c011sn:uction 
avian displacement monitor.ing study. The WDFW Guidelines require postHcoristructlon . 
mortality studies be conducted but do not requite post~'construction reseat·ch~oriented avian 
displacement studies.· In lieu of additional pr~cqnstruction study> particularly gfven 
WDFW's acceptance of the existing analysis, EFS::BC deterinine~ thatthi'ee.yea:rs of post~ 
·construction mortality studies would be 'more productive. The purpose of the post~ · · · · .. . . . . 
cons~ction aviim monitoring plan is to quantify impacts to avian sp~ci~s and to assess the 
adequacy of mit~gation measU1'es implemented, inCluding any ro:i.tlgat~on necessary under the 
Migratory Bird Tret1ty Act. 

.. . 
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E. SCA Issues 

Friends ~glies that the SCA does not adeg.uately address constrUction. duration, unexpected 
impacts from ~bin~s; noise, toads and transportation. This is incottect. The SCA provides 
an 18-month construction period with a force majeure limitation. The SCA 'also 'includes a 
provision allowbig for an ~xtension oftirile, !!Ubject to EFSEC approval. The SCA includes 
provisio~s for addressing unexpected i:inpacts from the P;oject that were not previouszy 
analyzed or ~ticipated: 'The sc~ also has provisions for addressirlg wildlife issues if 
additional studie1\ or mitigation ru:e warranted to address impacts not foreseen in the 
Applio~tion or the FEIS.. · . 

Specific requirements for noise are contained in Article 5 9fthe SCA, which ~equires 
complian9e with all local and state regulations. In addition, the SCA requires· that all noise 
mitigation measures identified in the 'FEIS must be implemented dudng.constri.lction and 
'operatic~ of the Pr~ject. 

Article N ~. of the SCA establishes .road and transpol'tation requirements that must be 
satisfied duriilg cpnstruction and operGltion of the Project. Compliance with all local and ·· 
state ~-~gulations is required. 

DISPOSITION: The Council has considered all petiji9ns fol' reconsideration as requited 
. urider RCW 34.05.470 and· WAC 463~30~335. EFSEC.:finds and concludes that none ofihe 
· p~titions raises any factu~l o~ legal arguments that EFSEC' has not already he~d .. dqrlng the 

adj't;tdication and in posH1ear.ing briefs, ·deliberated upon, and discussed in' Ordet·s .a68 and 
869 rind the draft Site Certiflcation Agreement. No basis.has been provided. to justify ~Y 
.changes in the C01;mcil's fmdings, conclusions; or recommendations. Hence, the Council 
de:rlles all motions for reconsideration. · 

ORDER 
' . . 

THE COUNCIL ORDERS that the motions for l'econsiderati?n by Friends ·of the Columbia 
Gorge, Save' Out ~cenic Areas, Seattle Audubon, Skamania County, and Whistling Riqge 
Energy L~C are denied. 
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WASFONGTONSTATBENERGYFACILITYSl'rnBVALUATIONCOuNCIL 

SIGNATURli:S . . ~t-~h 

DATED and e~ective at Olympia, Washingt?n, this ~J'.j1; day of,-'~~;....:·._.£, _____ . 

~ ' ' 

.,J~O~. 
James o. Lu~e, eMir · · . 

·' 

AnteWHaYeS. ~( ' . ' 
De:pru:tinent ofNatural Resources 

''I 
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SITE CERTIFICATiON AGREEM:ENT 

. FOR THE WIDSTLrNG RIDGE ENERGY PROJECT 

between 

·~llid 

WIDSTLING RIDGE ENERGY LLC. 

This Site Certificlltion Agreement (Agreement) is made pursuant to Revised Code of 
Washingtot;t (RCW) 80.50, by ~d between 'the State ofWashingtop,-acting by and through 
the Governor ofWashington Sta~e, and Whistling :flidge Energy LLC, (WRE or Certificate 

. Holder). · · . : . · · · · 

·WRE :filed, as permitted by law, an application with the Energy Facility Site 
Evaluation Council (EFSEC or Council) for site certification for the construction and 
operation of a wind power~d generation facility to be located in Skamania County, . 
Wasbirigton. The Cpuncil.reviewed Application 2009-Ql, conducted public meetings and 
adjudicative hearings, ~nd by order rec,oiilitlended approvalpf a modifie4 version of the 
'application by the Governor. On· · , 20~, the Governor apprqved the Site · . · 
Certification Agreement alithorizfug Whistling Ridge Energy to construct and opemte the 

. Whistllng Ridge Energy Pt·oject (Project). · 

the parties hereby no~ desite.to set forth ali terms, conditions, and covenants in 
re~ation.to such site certification in this ~eemerit pursuant to RCW 80.50.1 00(1 ). 

·. 

• •• ,l 
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. ARTICLE I: SITE CERTIFICATION. . . 

. .A. ~ite Description 

The site on which the Whlstling,Ridge Energy Project (,Project) is to be co'nstrticted and 
operated is .located. firlmi:ncotpoJ:ated Skamania County, and is described more particularly :in 
Attachment 1 to this Agr~ement. · 

·B. Site Cei1:i:fication · 

.The State ofWasb:i:rigton ~ere by autliorlzes Whistling Ridge Energy LLC (WRE or Certificate . 
Holder), any and all parent companies, ·ru:id· any and all assignees or successors approved by the 
Council to constiuct and/or· operate the P.roject, as described in Article I.A. of this Agt:eement, 
subject to'the terms and conditions set forth in Council Ordei· No. 869, Council Order · 
Recommending Site Certification on Condition (Attachment 4 to this Agreement); aqd this "Site 
Ce.rtification Agreement. ·. · · 

The construction and operation autho~.ized· in this Agreement s4a11 be located within the areas 
designated herein 'and. in the modifications to.Revised Applicati9n for Site Certification . 
submitted by WRE o~ October 12, 2009 (Revised Application). · 

This Site Certification Agreement authorizes the Certificate Holder to construct the P:roject such 
that Substantial Completion is achieved no later than ten (1 O) years from the· date that all final 
state and federal permits necessary to construct and ope~ate the Project are obtained and . 
associated appeals have been e'Xhausted 

If-the Certificate Holder does not b~gili construction ofth~ Project witbkt five (5) years ofihe 
execution of the SCA, the· Certificate Holder will report to the Council their intention to 
continue and will certify th!lt the representations in ·the application, environmental conditions, 
pertinent technology ap,d regulatory conditions have remained current a.n,d applicable, or ide:lltlfy 
any c4ang~ and pr0pose appropriate revisions to the Site Certification Agreement to a~dress 
changes. ·construction:may beghi.' only )lpon prior· Council atith01l.zation and approval of such 
certifications. If the Certificate·Hqlder does not begin construction of the P1·ojeot within ten (1 0) 
years of the execution offue SCA, all rights under this SCA will cease.' 

. . 
However, providing that such construction is not delayed bY. afotce majeure event, and,. that ihe 
construction schedule thatihe Certificate Hold~r silbmits pl.u:suant to Article IV.K of this 
Agreement demonstrates its intention and good faith basi;~ to believe that construction shall be . 

. ,. completed within eiishteen (18) moriths ofbeghming c'onstructlon: . ·. . ·. · . . . . 
. The Ce~trflc~t~ ·~older m~y begfu com:mercial Operation of some wind ~bine generators prior 
to completing construction of all wind turbirie generatol'S and ,othet: Project compon~nts, . 
provided all ne9essary Proj eot elements ru:e :lri. P,lace for safe ope:ration of the completed w:lnq 
turbip.e gynerators .and fheir operation will not adversely affect any obligation$ under this: 

· Agreement. ., · . . ' 

.. 

. . 
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C. Project Descdpti~n 

rhe \Vhistling Ridge ·~nergy Project will consiSt qf; wind turb:ln~ generators CW~Gs); ' 
permanent meteorological towers;, access roadways; eleotdcal. collection/:interconnection and 
co:t1'11ll,unication systems and their respective· corrldors and rights of way; electrical step-up ana. 

· lnterconneotiotl substations; an bperations and maintenance (O&M) facility; temporary ·· 
co:rtstruction~related f~cilitiys; other related Project'facili:ties as described in the Revised 
Application, as modified within thls Site Certification Agreement. · 

'fhe .loca'tion of Project facilities incl~ding, t?ut not limited to, fue turbines, roadw~y~, 
electrical collection and distribution:sy~tem,.op~:rations and maintenance facility, electrical 
substations, electrical feeder lines and other re1ated.Project facilities, is generally described in 

· ·-the Revised Application, a~ modified withln the Site Certification Agreement. The :fimil· 
location of th~ WTGs a1;1d other project facilities within the Pr~ject Area may vary from the 
locations 'shown on the conceptual drawings in the Revised Application, but shall be· 
consistent with the conditions of this Agreement and in accordance· with the final 
construction plans approyed by EFSEC pursuant to Article IV.L. 

'• . 

t · Wind Tmb:i:ne Genemtors (YVTGs). The Project shall consist of a ma:x:it1Ilun of 35, 3.!. 
bladed, X~megawatt (MW) nameplate-rated wiud turbines on tubular steel towers, not 
to exceed a. ma"citnum height (hub llei.ght plus blade tip hei'ght) of four hundre.d and 
tbb:ty ( 430) feet. ·The WTGs will be equipped with turbine control, safety ang · 
braking systems, .and wJll be interGonnected to a central Supervisory Control and Data 
Acquisition (SCAD A) system. 

·' 

2. Meteorological Towers. The Project :will include up to four (4) freewstanding (nonH 
guyed) permanent meteorologi9al towers. The height of the m~teorological towers 
shall not ~xceed the .hub height of th~ WTGs selected. ' 

3. Internal Access Road~ .. The Pl'oject will in~lude approximately six (6) miles ~f · 
internal .roads for access to the WTGs and other Pr0jeot facilities. 

. 4. Electrical Collection/Interconnection and Communication ~ritems. 
I \ '• 

a) Collector Syst!,lm,. The electrical output of the WTGs will be collected 
. . and tratlSmitted to the Project Substation via a system ·of unde1'ground 

. an,d overhead electric cables. Fibei'optic or ·copp~ commutrlcation wires 
. · will also link the individual WTGs to a· central computer moQitoring 

system. 

. b) 

. c) 

ProJect Step-Up Substaticin(s). J?ower from the Project ·wm be collecte.d 
and ft:Jd to the Bonneville Power Administration (BP A) high voltage · 
transmission lines through a Project step~ up substation. The step~up 
substation would connect to the B? A interconnect.· . . · · 

.. Intexconneoti.ri~ Transmission Syste!tlS. ''Ple ProJect wiD interconnect 
:with the BPA transmission systems on or acljacent to the Project site. · 
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5, Operations and Maint~nance Facility. 

a). , 

b}. 

The Operations and Maintenance (O&M) facility will inol:ude a.·main 
building with offices, ~estrooins, reception area, outdoor parking 
facilities, tum-around area, layqown area, outdom lighting and gated · 
access. The O&M facility building Will have a foundation footprint of 
approximately 3QOO sq. ft. and will be place~ on a site of approfuately 
five (5) actes. . ' · · · ".' . · · · · · . . 
The O&M facility will include a water supply, permlt-exe:tnpt well, 
withdra\vfug le$s -tlian 5000 gallons of water per day .. SanitarY 
wastewater from the maintenance facility will be discharged to an on-site 
septic system. · 

· 6. Tmbirie Setbacks. 

Tm·binef3 shall be set back :from existing buil~ residences (if any) as follows: 

o Distance from residep.ces, existing as of0ctober.12, 2009, ·of adjacent . 
landowners without signed agreements with the Certificate Holder authorizing 
a reduced setback, shall be a m.il,rimum. of 2500 feet. :Prior to commencing 
construction, the Certificate Holder shall pr.ovid~ the Gonno:ll with 
documentation demonstrating its engineering and microwsiting efforts to site 
the applicable turbine locations at least 2,500 feet fi•om. the residences, 
indicating the factors reviewed and the results of the review for each micro­
siting reoomm.endat~6n. 

Fol' puxposes of-this Article, ureside:p.ce" mea,ns the.primary physiccl ~cture on' a .. 
residential lot utilized as a single family home; the term "envelope,, includes the 
·entire structure witbill the main walls and the eaves of the· roof, but does not lncluoe 
uncovered de~ks, uncovered patios, or outbuildings . 

. \ 

. Distance shall be measured horizontally from the centerline of the turbi:qe towel' io 
the outermost "edge of the~' envelope of the residenqe considered. 

. . . . 
Turbines shall meet all of the following.setbaok requirements~ in addition to those 
identifie4 above: . . 

• · Distance from property lines of adj_aceilt land that is not covered qy signed 
agreem~nts with the Certificate Holder: 650 fel'l~. . · 

., Distance from 'Bonneville transmission lines: 650 feet. 
o Distl;).llce .from county and state roads: 650 feet. . 

. . 
. . ' . .. . 

· . .As noted above, distance s~all ~·e measur.ed hodzontally from the centerline of the· 
turbine tow~1· to the property line or the· outennost edge of the road or other featuie 
·cons~dered. 
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ARTICLE IT: DEFINJTIONS · 

vVhete use.d in this Site Certification Agreement, the following terms shall have the m~aning set 
forth below: ... · · · · · ·-

1. "Application" means· the Application for Site Certificatior}: Whistling Ridge · 
Energy Project, designated No. 2009-01, submitted Mar.ch 10, 2009, as 
supplemented in the.Revised Application :filed 'in October 12, 2009. 

' . 
2. . "Approva}l' (by EFSEC) means an aff11lllative ~otion by EFSEC or :its 

authorized agents regarding documents; plans, designs, programs, or other 
similar requirements submitted pursuant to this Agreement. · 

. ' ,, , ,' '. 1 ' , • I ' 

. . . 
3.· "Begin Commercial Operation'' or "Beginning of'Commercial Ope1·ation;,. ·· 

means the time when the Project begins geneJ:atJng and delivering electricity 
to :the electric power grid, other than electricity that may delivered as a part qf 
testing and startup of the Project. . ' . 

4. "BMPs'' means BeSt Management. Practices. 

5. "Bonneville» or l'BPA, means B'o:nneviite Powel''AdministJ:ation. . . . 

6. · · HCertifi.~ate Holder" means Whistling Ridge Energy LLC, any' and all parent 
company(s),. ox an assignee or successor in interest authorized by the.Counc:il. · 

· 7, "CFE" meaqs the Counsef for the Environment serving by. appo~tnient 
pursuant to RCW 80.50.080. 

8. ''Construction'' means B;UY of the foll~'M.ng activities: any foun~atio:t;J. 
construction inclu,ding hole excavation, form work, rebar, excavation and 
pouring of concrete for the WTGs, the operations and maintenance facility 
building, or the substations and erection of any per.manent, ·above"ground 
Structures including any triiD.Smission line poles, substation'poles, . . 
meteot·~logical towers, or turbine towers. . · 

9. "County'; means Ska14apJa Coui:J.ty, ~wasb.ingt~n. 

10. 'TIABP".means ~e Washington State Department of Archaeology and 
··Historic;: Preservation. ·. · · . . .. 

11. '~'Whistling Ridge Energy,Project" or "Project" means: wind turbine 
generators (WTGs) a-Q.d their co:t:J.Struction areas; perm.anent :meteorological 
towers; ac'cess roadways; electrical collection/interconnection and ' 
co~unication syst~ms arid their respective 'conidors and. rights~of-way~ 
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' i 

electrical step-up and interconnection substations; an oper~tion~ and 
maintenance facility;. temporary·constructi6n~re1ated facilities; tither related 
·Project facilities as described in the Re:{ised Application. The specific 
~components of the Project are:idetiilfrtd in Article~· · 

12. · . "DNR'' means ~e Washington State Depa~ent of~a~al ResoUl'ces. 
' I ,,• 

. . . 
13. HEcology" means the Washington State Departtue:nt ofEcology, 

' .... 

14, "EFSEG" or "Council" means the State of Washington Energy Facility Site 
Evaluatio:Jf Council, or suc:h other.agen,cy or agencies of the State of 
Washington as may·heteaft~t· succeed to the powers of BFSEP fot the 
purposes of this Agreement. · · 

15. "EFSEC Costs>~ means any and all reasonable .cost~, both diteot, and :inpiteci, 
associated With EFSEG activities with respect to this Site Certification 
;Agreement (SCA), including but not limited to monitoring, staffing and SCA 
mairitenauce. 

16. ·~·EIS'' or "Final EIS;, me~ the Whistling Ri~ge Energy Project FiMl 
Environmental Impact Statement (August, 2011) issued by EFSEC pursuant to · . 
the requirements of the State Environmental Policy Act, and adopted by 
EFSEC. . . 

. 17. HEnd of'Constructi~n" ~eans the time when all Project facilities have been 
substantially constructed and are ~ ?perat!on. · · 

18. "FAN' .theans the F~deral Aviation Administration. 

19. · uF.orce Maje,ure Event'' means ariy e.vent beyond the conttoi of the Patty 
affected that directly prevents or delays th~ perfo.rmance by that Party' of any 
obligation arising under this Agreement, including an tiVent that is within one 
or more of the follo'Wing categories: condemnation; expropriation; invasion; 
plague; drought; landslide; tornado; hurricane; tsunami; flood; lightning; 
earthquake; ftre; explosion; epidemic; quarantine; W8l' (declared O:t' ' · 
undec.lared), terrorism or other armed conflict; materialp]!.ysical dam.age to 
:the Project caused by third pru1:ies; tlot or similar civil ·distur~t;m,ce or · 

· commp.tion; other acts of God; acts of the public enemy; blockade; . 
:hisurrection, riot or !'evolution; 'sabotage or vandalism; embargoes; and, 
actions of a governmental author.ity'·other than EFSEC. .. .. . . 

20. <we" means the InternationaJ. Building Coae. · · 

21.. · "Micro~siting" means the finaJ, technical and en~eering process by ·which the . 
Certificate Holder shall recommend to the Council the :fl.ilallocatio:p. of each 
~d ttri:b:ine generator. 
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22. ''NPDES pennit" means ·National Pollutant Dischru:ge Elimination System 
permit. · · 

. ., . ' 

23.. ·<~RCW" .q1eans the Revised Code of Washington. 

' . 
24.' 11Revised Application'' means the Whistling Ridge Energy Revised 

App1ication for· Site Certification s-qbnritted on October 12, '200? ... 

25. · "Site,'' ''Project Site" or "Project Area" means the. approximately 1150 aqre . 
propE!rty identified in Attacht:hent 1, located in Skrunania Cm.mty, on which 
the Project is to be cons'ttu~ted and operated. 

26. ''Site Certification Agre()ment/' ''SCA" ~r ''Agreement" :tn'ilans this formal 
'fTl'itten agreement between the Certificate Holder and the State of 
Washington, including all·attachnlents hereto and exhibits, modifications; 
~endments, and documents incorporated hexe:ln, 

' . 
27. "Site Preparation11 means any ofthe following activities: Project Site cleruing, 

grading, earth moving, cutting or f:tlling, excavation, and preparation of roads 
and/or laydown areas. · 

28. «state" ~r "~ate'' means the state ofWa~hington . 

. 29. "Substantial Completion" ro.e~s ibe Project is gen~rating an~ delivering 
energy to the electric power grid. · 

30. "TAC11 means .Technical Adviso11 Coin:mittee as described~ Article IY.E.7. 

31. · "UBC'' means the Uniform Building Code of1997." . . . 

·32. "W f,..C'~ means the Washington Administrative C~de . 

.33. . .uWDFW'' means the Was~~on b~partment ofFish an:d.Wildlife. 

, 34. "WSDOT" meillls the Wa~gton State Departtnent ofT:ransportatio;n. 

35. "WTG" means wind tm:bine' generator·. . . 

... 
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. . 
ARTICLE Ill: GENERAL CONDITIONS 

A. Legal Relationship 

1. This Agreement shall bind the Certi:ficate Holder; and its successors in inter~st, and . 
the Sfate and any of its departments, agencies, divisions,.bureaus;co:rpmissions, 

· boards, and its political subdivisions, subject to all the te:tnis and condition? set for:lli 
herein, as to the approval of, and all activities undertaken with respect to, the Project· 
or the Site. The Certi:ficate }I older shall ens1.ll'e that any activities unde1iaken with 
respect' to the Project or the Site by its agents (:including. affiliate's), contractors, and 
subcontractors comply with this A,it·eement. The tenn ''af.filiates''· includes. any, other 
person or entity controlling, controlled by, or tinder coimnon control of or witli the 
Certificate Holder. · - · · 

........... ' 

2. Thls Agreement; which ':inql~des those commitments made by the c·ertificate Holder 
in the Revised Application and in'¢e testimony and exhibits in the Applicant's direct 
case, constitutes 'the whole and complete agreement between the State of Washington 
and tlJ.e Certificate Ho~der, and supersedes any othet negotiatio:Q.s, representations, or 
agreements, either written or oral. · · · · ' 

B. Enforcement 

1. This Agreement may be enforced by re~ort to al11·emedies available at law or in 
eqilio/, · 

2. nrls Agreement. may be suspended ~r revoked by EFSEC pursuant to RCW 34.05 
and RCW 80.50; for failure by the Certifi~ate Holder to comply with the term~ and· 
conditions ofthis Agreement, for v:iqlations ofRCW 80,50 and the niles promulgated 
thereUJ?.der or for violation o:f any applicable xesolutions or orders ofEFSEC. 

3, 

·.' .. 
When any action.ofthe.Council is.1·eq¢r®d by or authol'ize~ in this Site Certi$catio.:P 
Agreement, the Council may, but shall not be legally obligated to, conduct ·a hearing 
pursuant to RCW 34.05, . . .. 

c: 'Notices ~tnd Filings 
. . 

·Filing of any documents or notices required by this Agreement with EFSEO sba1l be deemed to 
h~ve ·been duly made whe:b. deliv~l'Y is made to .EFSEC' s offices at Energy Facility Site . 
Evaluation Gounci1, 1300 s, Evergreen Park D1'. SW, P.O. Box 43172, Olympia, WA 98504~ 
3172, in "Thurston County, · · · ·. . · · 

Notices to be se~ed b~ EFSEC .6n the Certificate Holder sbatl be deemed to ha~e bee~ dUly 
made when deposited in first class mail, postage pt·epaid, addressed to the Ce1iificate Bolder at 
Whistling Ridge Energy, LLC, P.O. Box 266, Bingen, WA98605, Attn: Jason Spadaro, with a 
copy to Tim McM~, Sto~l Rives LLP, 900 SW Fifth Ave., Suite 2600, Portland,. OR 97204. 
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D. Rights ofinspection 

Throughout the duration of this Agreement, the Certificate Holder eyhall provide access tp the 
. Site, the Project struotut•es, buildings and facilities, underground aiid overheaa e1ecti'ical . 
; colle'ctor li,nes, and all records relating to the constru~tion and operation of the Project to 

designated representatives ofEFSEC in the performance of their official duties. Such duties· 
·inClude, but are not limited to, environmental monitoring as provided ·in this Agreement 8;lld . 
monitoring and inSpections to. verify the Cejti::f;i~~te Bolder's compliauce with tl:ris Agreement. 
EFS:BC pe:rsol,lne1 or ·any designated representatives ofEFSEC shall follow all worker safety 
requi.tements observed and enforced on the Project site by -the Site Certificate Holder and its 
contractors. 

E. Retention of Records 

The Certificate Holdel' .shall retain ~uch records as are necessruy to demo1J?l;rate the C~rti:fi.cate 
Holder's compliance with this Agreement. 

F. Consolidation of Plans ·~nd Submfttal to EFSEQ 

Any plans required by this Agreement may be co:11Solldated with other such plans, if such 
consolidation is approved in advanc·e by EFSEC. This Site Certification Agreement includes 
time pe).'iods for the Ce:rti:ficate Holder to provide certain plans and other information to EFSEC 
or its designees. The-intent of these time periods is to provide suffici~t time for EFSEC or its 
designees to review submittals without delay to the Project oo:tJ.St.tuotion sohed1Jle,provi¢ed 
subml.ttals made. to ~FSEC and/or its designees are conll'lete. 

G. Site ~ertification Agr~ement Compliance Monitoring and Costs 

Th~ Ceriifi.cate Holder shall pay to ~e qouncil such. reasonable monitot~g costs as are actually 
aud necessarily inouned during the c.onstJ:uction and operation ofihe Project to assure . . · 
compliance 'Mth the conditions of this Agreement as requ:h·ed by RCW 80.50. The amount and 
manne1··of payment sh?ll be.prescribed by EFSEC putsuant to applicable rules and procedures. 

0 '• I ' f ~ ' ' I I • I I • I o ,· I 

The Certificate Holde1· srniu. depo,sif ~r' otherWise guarantee payme~t qf all EFSEC Costs as 
de:fined in Article ll.lS, for t4e period commens'urate 'with·the actiVities: of this Agreement. . 
EFSEC shall provide the Certificate Holder an annuai estimate of such costs. Any instrument 
guaranteeing payment 'ofEFSEC's costs shall be structUred in such a manner as to a]low EFSEC 
to collect :from a third party. anc;l. without approval of the Cerli:ficate Holder any sucli costs whiCh 
the. <;;erti:ficate Holder fails io pay to EFSEC during guy preceding billing period. · · 

H. Site Restoration 

The Certificate Holdet· is responsible fox site restoration p1.1rsuant to the Counop's rules, W ):,.C 
463-42, in effect' at th~ time o~ stibmittal9fthe ApJ?lication. . . . ,. . . .· 

The Certificate Holder shall develop an Initial Site Restoxation Plan in accordance with the 
requi.tements set out :In Article IV.D of this Agreement and in cons'\lltation with WDFW and 
DNR~ and submit it to EFSEC for approval. The ·certi:ficate Holder may not begill Site 
Preparation o~·. Construction \mtil the Council has approY:ed the Initiru Site Resto~atiol;l, Plan, 
. l?cluding the posting of all necessary guarantees, securiti~ or funds associated therewith. · 
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The C~rtificate. Holder shall· sub:ttti~ a detailed site r~toration plan to EFSEC for ~pproval in 
accordance vvith t.he requirements of Article VIII.A of this Agreement.. . . . 

I. EFSEC .Li~dsoil 

N ci later than thirty (30) days from the effl;]ctive datE\. of this Agreement, the Certificate Holder 
s~all designate a person to act ~sa liaison between EFSEC and the C~rti:fi,ca~~ Holder . 

.. J. Changes in ~roje~t Management Personnel 

.... 

' . 
The Certifi~ate Holder shall notifY EFSEC of any change :in the primary management persoru;el; 
or scope of responsibilities of such personnel, for the .Ptoj ect. . ' . . . 

' . 
1{. 4IDendment of Site· Certification Agre.ement 

1, This Agreement may be amended pursuant to EFSEC rules and procedures applicable 
·at the time of the request for amendment. Any .requ'ests by the Certificate Holder for 
amendments to this Agreement shall be made in writing. 

2. No change in. ownership or control of the ProJect sba;ll be· effective witliout :prior 
Council approval pilrsuantto EFSEC rules and procedures. 

3. Unless otherwise required· by EFSEC, any change in the terms o.r co:hditions of the 
followmg Sections or Attachments to this Agreement shall not requite amendment of 
this Site Certification Agreement'~ the manner prescribed in Seotio:p. K.l' above: 
Attachment 1, Projeet legal description, provided the change does not result in a 
mate:dal alteration of~e size or location of the Project: . · · 

. . 
4. Repair, maiutenance and replacement of Project Facilities' 

a) 

b) 

'Jlhe Certificate Holder is pel'.mitted, w.i;thout any.furtllet·amendinent to this . 
agreelilent, to repair and maintain Project Facilities described in Article I. C, 
including the WTGs) consistent :with the terms of this Agreement · · 

. . 
The Certificate Holder is pen:i:ritted to replace the WTGs without amendment to 
this Agreement provided ihe replacement meets the following conditiont3: 

. . . 

(i) ·the WTG is bellig replaced with the s~e make ~d model wrQ:. · · 
originally uaed in the Project ("Replacement Tur,b:ine'?); or the WTG itJ· 
being replaced with a wind turbine that is within the size limits and· 
general configuration defined in Article I. C, Project Description . 
e'Comparable Turbine'~); 

(ii)' the. Replaceniel;lt Turbine Ol' Comp~abl.e Turli:ine is l9cated in the 
same lo~on' as the WTG be:ing replaced; ~d ,. · . 

. (ill) the Replacement Turbine or Comparable Turbitie meets all other . 
conditions set out in this Agreement. · 
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•.' 
c) The Cettificate Hold~r shall notifY EFSEC of the replacement of a WTG no later 

than fhtrty (39) days prior to ±he replacement occurring. · 

5. .. In. c1rcumstan6es wl).ere the Proj;ct causes' a 'siglil:fic~t ad~erse impact o:ti the 
vnv±ronment not previously analyzed ol' anticipated by this Agt·eement, including' 
wildlife illipacts that sigili:ficantly exceed projectio:p.s anticipated in the Revised 
Application, the Final EIS , or whete such impacts ru:e i.tnminent, EFSEC. shall take 
aJ1 steps it deems reasonably necessary, illcluding imposition of specific condit1ons or 
. requirements on tp.e Certificate Holder as a consequence of such a situation in, 
addition to the terms and conditions of this Agreement. Such additional conditions ot· 
requirements initially shail be effective f0r not more tha:ti ninety (90) days, and inay 
'be exte~ded o,nce fol' an additional ninety (90) day period if deemed neoessa.ry by 
· ERSEC. to p~su~ ongoing, or' continuing temporary, arx~gements under other 
authority, including but nQt limited to RCW 34.05, RCW 80.50 RCW or Title 463 
WAC. . . . 

· L. Oriler.ofPrecede~ce 
. ' 

Jn t!le event of an inconsistency or apparent ambiguity in this Agr~ement, the.inconsisteJ?.CY qr 
ambiguity shall.be re8olv~d by giving precedence in the following order: 

1. 

~ 2. 

'3, 

4. 

'Applicable State ofWas~~on statutes and l'egulations; 

Applicable Federal statutes and-regulations; 

. ' . 
The body of this Site Certification Agree~ent, including arl.y other provision, ti:mn or· 
matei·ial 4:lcorporated herein by refere't!-ce or otherw:lse attached to, or incorporated in, 
this Bite. Certification Agreement; 

Repr,esentations in Applicant's.testimony and exhibits in the f;1djudjcative proceeding 
in this matter; · 

The application of co:tnillon sense to effect a result consistent v4th law ~d the 
prlnciples effected m this document:. . 

J\1. Review and Approval Process; Exceptions 

1. Except for the Initial and ;Final Site Restoration Plans, prior to any· site wo,rk, the· 
Council may delegate to the EFSEC Manager authority to approve o:r deny the 
construction and operational plans required by the this Agreement. The EFfmC . 

. Ma.llager shall ensm·e the Cotmcil that the oonstmction and operational pl!llB hlwe 
been· sufficiently reviewed prior to approval.·· 

· 2.' The Council Manager may allow temporary .exceptionS :fi:om plan requiremen~s or 
provisions.6fthe SCA when such exceptions·are not c~)lltrary'to the purpo~ies· o:t]he. 
SCA, provided that a ~ecord is.kept and Council membets m·e .immediately notifi.e.d. 
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Any Council member may withln seven days oftht) notice p~t tb.e item on a Council 
meeting agenda for review. · 

ARTICLE IV: PLANS, APPROVALS AND ACTIONS · 
. · REQUIRE:P PRIOR TO CONSTRUCTION . . 

A. Notice of Fede1;al P erruit Approvals 

No tater than thirty (3 0) days after the effective date of this Agreement, "¢.e Cettificate Holder 
· shall notify the Council of all Federal permits, not delegated to EFSEC, that are required for 

construction and operation of the Project, if any, and tlie anticipated date of permit issuance to· 
. the Cetil:ficate Holder. The Certificate Holder shall notify the Council when all required'federal 

permits have been obtained, no later than ten (1 0) business days after the last permit has been 
~~· . . 

B. Mitigation Measures 

During co~ction, operation, decommissioning, and site restoration of this Projec~ the 
Certificate Holder shall hnplement ihe :mitigation measures set forth in this' Agreement,_ ·. 
including, but not l:iniited to, those presented m the revised Application or identified in the :final 
FEIS as commitments made by Whistling Ridge Energy. · · 

.N~ later than siXty (60) days prior. to the beginning of Site Preparation, the Certificate Holder 
shall file 'With EFSEC a comprehensive list of these n,;#tigation measures. For each of these 
mitigation measures, the Certificate Holder shall in the same filfug further identify the 

· construction plan and/or· opel.'a:tion plan addressing the methodology for its achievement. 

The specific plans and submittals listed in the remainder of this Article IV, and Articles V, VI, 
. VII and vm, shall incorpo~ate these .mitigation measures as applioaple. 

C. Construction Stormwater Plans 

1. Notice ofintent. No lat~r.than siXty (60) days prior to·the beginning ~:t' Site . 
Pi'eparation the Certificate Holder shall file with EFSEC a l'fotice ofin~ent to be 
covered,by a General National Pollut,ant Discharge Elimination System (NPDES) · 
Permit fot S'torm.watel' Dischatges Associated with Construction Activities. 

2. Construction Storm.water Pollution Prevention Plan. No later.than sixty (60) days 
.Pri~r to the begirintng of Site Preparation, the 9e:tfificate Holder shall submit to . -· 
EFSEC a Construction Storm.water Pollution: Prevention Plan (Constru,qtion SWPPP), 
and provide a copy·to WPFW for coinni:ent. The Constl'Uction SWPPP shall meet the 
requirement$ of the Ecology.storm.water pollution preyention program ('WAC ~ 73N 
230), and the o~jectives arid requirements in Special· Conqition 8.9 of the National 
Pollutant Discharge Elimination System and State Waste Dischargt~ General P,errnit 
for Stormwater Dischal·ges Associated with Construction Activitie~ issued by the . 
Department ofEcology on January 1, 2011 or as revised. The Certificate Holder.· · 

'· shall not begin Site Preparation prior to obtairiing Council approval ·of. the 
Construct.ion SWPPP. . . · · · 

•' . 
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The Construction SWPPP shall identify aregtilar inspection and maintenance 
schedule for all erosion control str,uctures. The schedule shall include inspectiona 
after significa~t rainfall events. Any d~aged structures shall be addresse<!- . 
immediately. Inspections,. and subsequent erosion control structure c6nections; shall 

·be documented in \V1'1ting and avai14ble for EFSEC; s review on request. rp.e SWPPP 
shall provide speohil.attention to control of any and all runoff from the project and its 
roads into the Little· White Salmon River. · · 

3. Teropo~ary Erosion and· Sediment Control Plan,. 'rhe Certificate Ho~der shall develop 
·a Temporary Ert:>sion and Sediment Control (TESq Plan. No .later than sixty (60). 
days prior to the beg:innillg of Site P1·eparation, the Certffioate Holder shall submit the 
TESC Plan to the Council for approval and provide a copy to WDFW and Eool"cigy 
for comruent. The Certificate Holder shall not begiq Site Preparation priot· to 
obtaining CouncJ1 approval of the J!3SC :Plan. As .an.~ternative to sub:o.rltting a . 
separate TE$C Pl~, the Certificate Holder may :inolude measures foi temporary · 
erosion and sedimentation control in the Construction SWPPP l'equired in Ar~cle N, 
Section C.2, above. · 

. . 
4. Construction Spill Prevention, Control and Countermeasures Plan. The Certificate 

Holder shall develop a Construction Spill Prevention, Control, and Countermeasures 
· Plan(Constt'uction SPCCP), consistellt with the tequ±rements of 40 CFR Part 112. 
The Construction SPCCP shall iuclude'the Site,.feeder line co:q:ido:rs, and all access 
roads .. The Certificate Holder shall require all contractor~ working on the. facility tq · 
have a spill prevention and countermeasure program consistent with 40 CFR Part . 
112. No later than sixty ( 60) days prior to the beg:imiing of Site Preparation, the . 
Certificate Holder shall submit the Construction SPCCP to the Council for approval 
and provide a copy.to WDFW and EcC?logy fOl' comruent. The Certificate Holder· 
shall not begin Site Preparation. prior to obtaining Coimcil approval of the · · 
Construction SPCCP. All applicable elements ofthe Construction SPCCP shall b'e 
implemented rn1or to the beginning of. Site Preparation.. · 

D. Initial Site'Rcstoration'i1Iait 

Tht? Certificate Holde~ ~s reSponsible for ~r?ject decon:unissio~g ~d site restoration p~suant 
to Cotrncil rules: The Certificate Holder shall develop an Initial Site Restoration Plan, pursuant 
to the r~qpirements ofW AC 463~42-655 in effect" on the date of.Application, in Mnsultation 
with WDFW and DNR .. The Cel'ti:ficate Holder shall suhn.tit ihe Initial Site Restoration Plan to 
the Council for ~eview at least sixty (60) days prlorto :the beg~g ofSiteJir~paration. The· . 

. Certificate Holder shall not begin Site Preparation ptiot· to obtaining approval of the Initial Site 
Restoration Plan :from ihe ·council. · . . ~ · . 

. The Initial Site Restoration Pfan shall be prepw:ed :ln su:ffi.~ient detcil t9 i,dentify; evaluate, and 

. resolve all.tnaj or envirorimental and public hehlth and safety issues reasonably anticipate~ by 
ihe Ce11i:ficate Holder on: the date the Plan is sub:o.rltted to EFSEC. The Initial Site Restoration 
Plan shiill de~cribe the process used to evaluate the options and' select the 'measures that will be 
taken to restore or pre.serve the. Project site or otherwise protect the public against risks or 
danger resulting from the Project. The Initial Site Restoration.Plan shall :include a discussion of 
econoni.ic factors regarding the costs and benefits ·ofvariol.lS restor~tion options versus the 
relative public risk, and shall address provisions for funding 01' bonding arrangements to meet 

. . . . ' . . ' . . ' 29284 

P.age 19 of 42 



the Project site restoration or 'management costs. T.he Iiritial Site Restoration Plan shall be · 
prepared in detail commenSurate with the time 1.mtil site restoration is to begin. The scope of 
proposed monitoring shall be addressed ~ the Initial Site Restoration Plan. 

. ' . 
The obj~ctive 6fthe Plan'. shall be. to ;estot·e the site to ·app~qximate 'pre· Project condition o1· 
better: The Plan shall require removci.l of the wind turbine nacelles, blades, towers, foundations, 
c~bles· and.othe:t· facilities to a depth 'offo~ feet below 'grade, regrading of areas around "j:he 

. Project facilitie~ and final reStoration of distutbe~ land. 

The Plan shall include the followlng elements: .. 

. · 1, Deco:tntnissioning Timing and Scope, as required by Article VTII. C of this 
Agreement. 

2. Decommissioning Funding and Surety, a~ required by Article VIILD of this 
·Agreement. · 

3. Mitigation measures described iu the Revised Application, Final ElS, and this 
Agreement that will be lmplemented fo1:de~o:rnm:lss:ioning of the :Project. 

4. · An Initi~ Site Restoration.Plan,· which shall address both. the possibilitY that site 
restoration will occur pri6r to, or at the end of, the useful life of the Project and also· 
.the possibilitY ofthe Project being suspended or tennina~ed du?ng construction. 

5. A desc1'.ipt{on of the assumptions underlying the plan. For example, the plan sho1l14 
explain the anticipated useful life of the Project, the anticipated time frame of site 
restoration, and the anticipated future use of the site. 

6. An :initial plan fol' demolishing facn~ties, salvaging equipment, and aisposing of 
waste materials. . 

7. PerfOl'~g an \)n~site audit,, and preparing an icltial plM for. di~posing of hazardous 
ID!lterials (if any) present on the site and remediation: of hazardous conta:tnination {if 
any) at the site. · 

8. An :initial· plan for restoring the site, includ:tug the removal of structures and 
foundations to four feet below grade and the regrading of the site. . 

' . 
. . . 

9. · · Provisions for preservation or' removal of Project facilities if the Project is su~pt;}nded 
or ter.n1i:nated dudng constn:ctiqn. · 

E. Habitat,'Vegetation,. and ~ish.nnd Wildlife Mitigation 
. . 

1. · Habitat .Mitigation Plan. Prior to the be~g of Site Preparation, the Certificate 
·Holder shall develop a, Habitat Mitigation Plan in consultation with WDFW, based 
upon the 2009 WDFW Win.d Power Guidelin~s, illciuding the. com.pensato:ry 

Page20 of42 
•,• 

29285 . 



· nrltigati~n ratios. The Certi:ficate Holdet shall submit the·H~bitat Mitigation Plan to 
· BFSEC for approval at least 60 days prior to the begi:nning·of Site Preparation. 

a) 

b) 

·,• 

c) 

d) 

. . . 
The Certificate Holder and WDFW will agree upon a map of habitat 
types found wjtbin the Project Area ("Habitat Map11

). This Habitat 
Map will be based iipon 'the Natural Resources Conservation Service 
(NRCS) maps of soils and ecological sites, and field investigations of 
the :Project.A.l·ea. · 

The Habitat Mitigation ·Plan will·specl:fy the Certificate H~lder's 
Mitigation Obligation. The Certificate Holder's Mitigation Obligation 
will be calculated using the mitigation ratios specffled iq. the 2009 
WDFW Wind Power Guidelines. For purposes of calculating the 
~tlgatio.n.Ol?ligation, expected ha,bitat impacts will be dete~ed 
based·upbn the p:t:e~construotion Project Layout drawings and the 
habitat types shown on the Habitat Map: Pre-co:qstruction: Project 

· Layout drawings will show ex}Jeoted permanent and tetn:I!orary land 
distutbances. . . · · . 

The Certific~te Holder may satisfy its Mitigation Obligation either by 
. purchasing a mutually acceptable mitigation parcel and deeding it to 
WDFW ot· a mutually acceptable third party, by contributing money to 
a mu.tually ~cceptable tbirdwpartJ that owns or will purchase a 

. mitigation parcel. o:t• the payment of a fee equivalent to the value of 
petmanently disturbed project areas to WDFW in lieu of mitigation. If 
the Certificate Hold~r has not satisfied its ~tigation Obligation prior 
to con:imenc:ing Site Preparation, the Certificate Holde~. will p~ovide a 
letter of credit to BFSEC in an. amount sufficient to provide financial 
security for the :Mitigation Obligatton.· The Certificate Holde:!,' will be 
required to satisfy its Mitigation Obligation prior to coinm.encing· · 
commercial operation or the Project. . . .. 

:The Habitat Mtigatiori. Plan will include a process to deternrine the 
actual impacts to habitat folloWing the completion of construction. In 
the event that actj:tal impacts to habitat exceed the· expected impacts 
determined prior .to construction, the Habitat :Nlitigatiori Plan will 
include a .t;nechanistP. for ~e Certificate Holder to proyide 
supplemental compensatory mitigation (Supplemental Mitigation). 
Supplemental Mitigation, if any, may take the form of an additional 
~tigation parcel, the contribution· of additional funds to a tbird~pruty 
who owns or will purchase an additional :mitigation parcel, ~r the . 
payment of an additional fee equivalent to the value of p'ermanerttly 
disturbed project acres·to WDFW'io.lieu of mitigation. During the 
Application review process, the Applicant and WDFW ruscussed a . . 
potential nlitigation parcel, however, the fin~ details wer.e p.ot offered 
to the Council. Continued work on.the i:ni~gation parcel by the · 
Applic,ant and WDFW is encomaged; 
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·2. Rare Piants .. The Certifl~ate Holder shali compfete a rare plant snrvey offue Project 
Area, following the Washington ijeritage Program's suggested rare plant survey · , . 
guidel:ines,.(http.l.dnr.wa.gov/nhpl:redesk/pubs/r~eplantsurveyguidelines.pdf) at least 
60 days prior to beg:lnning Site Preparation 1f any plant species co:hsidered 
Endangeh:d, Threatened, 9r S~nsitive by the. Washington Heritage Program· is 
identified on the Project site the Certificate Holder shaU develop a Plant Conservation 
Plan in consult~tion with the Washington Na'hu·al Heritage Program and subnrit it to 
BFSEC for approval no later than 60 days prior to the beginning of Site Preparation.· 

3. Wetlands, Streams and Riparian. At:eas. 

a) 

b) 

c.) 

Construction 9fthe Project shall not result in,any temporary or 
petmanent disturbance of wetlands or other surface waters considered 
to be Waters of the UDlted States .by tl).e Department of the Army 
Corps of Engineers for purposes ofthe Clean Water Act, 33 U.S. C. 
§ .130! et seq. If any lmanticipated disturbance of wetlands oc9urs, the · 
Certiflcate Holder shall prepare a Wetlands Restoration Plan in 
consultation with VTDFW and s?bmit it to EFSEC for approval. 

Prior to any. construction work affecting the bed Ol' flow of in waters of 
the state (including seasonally dry channels);the Certificate Holder 
will consult with and obtain appxoval from WDFW, and provide . 
documentation of sucli approvaL to EFSEC. At least sixty (60) days 
prior to beginni;ng any such channel work. the Certiflcate Ho19er shall 
submit construction dravyings to BFSEC for review and.approval. The 
drawingfl shall1specify the exact locations of work to be conducted, 
buffers that are requited, and best management practices and. 
mitigation measures·tbat will be implemented as requited by this 
artivle. · · · · 

. ' 

Activities in riparian. forests are considered forest practices unde1· the 
Washington Forest Pr!).ctlces Act. Such activities shall be conducted in 
accordance with.the applicable Forest Practices Rules and be pennitted 
through a Forest Practi~es Application. " Section :tv[ 

·4. . ·. C~nstruction Soil Management arid Vegetation Plan: :rD. consultation ~th· WDFW .. 
and Ecology1 the Certi:ficate Holder shall develop a Cons~ctio:ti Soil ~anagement 
and Vegetation Plan. No later than sixty ( 60) days prior to the beginnlng of Site · 
Preparation, the Construotion.Soil Management and Vegetation Plan shall be 
submitted to the Council for review and approval. The Cert~:ficate Holder shall not , 

· begin Site Preparati9n pdor to obtaining EFSEC approval. of the· Soil Management 
and Vegetation Plan. The Soil Management Plan shall 'provide special attention to 
control of ruiy nmoff from the project and its roads into tlie Little White Salmon. 
FUver. · 
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5. Wet Season Construction. Con'stn10tion activities ~e not restricted to particular 
seasons. However, the Certificate Holder shall attempt to sequerice constnwtion · 
activities in order to tnin:in):ize temporary earth distu:t'lfances during the wet season 
where practicaL In particulru:, the Certificate Bqlder shall av9id earth7disturb±ng 
activities that result in distinct areas ofte.mponiry habita~ disturbance (e.g. cross-

. county trenching' to. install electtiG CQllector SY?tem lines) ±n areas when soils are ' 
satura'teq (which c6nimon1y occurs froD:,l. ~d-November tl¥·ough April) to the. greatest 

. extent' possible. If such activities are to take place du.rlng periods of soil saturation, 
the C~rtificate Holder shall consult with WDFW to develoJ,? a specif1c plan 
incorpomting strategies and best'management practices to minimize the 
e~vironmental impacts ~f the activities and additionai restoration measures to· ensl;l:l'~ 
successfult·estora:tion of the disttu·~ed 4abitat.' Forest practice activities shall be · 
conducted in accordance with the applicable Foresl Practices Rules ~d be pe:rm.itted 
through a'Forest Practices.Application M See SectiOJ1M ·. · ·. · 

6. Habitat Restgration Phm. Jn consultation with WDFWJ the Certificate'Holder shall 
develop. a Habitat Restoration Plan for temporarily disturbed areas. 

The Habitat Restoration Pl~ shall req~ire that all temporarily disturb~d areas be . 
reseeded with an appropriate ra:ix qf native, locally-adapte.d plant species in a mruwer 
and sequence that will ma:;dmi.ze the likelihood of successful restoration of the area 
and prevent the spread of noxious weeds. The Plan shall include a pre~ identified 
reference site or sites that the Certificate HolderJ WDFW and DNR can use to gauge 
the success of the habitat restoration and revegetation efforts. The Habitat 
Restoration Plan shall include a restoration schedule that identifies timing windows 
during which restoration should take place, and an overall tirnel:in'e for when all 
restoration activities will be completed. WDFW and DNR may suggest modifications· 
to the initial Habitat Restoration Plan as new information becomes available. · 

. ' ., 

No later than slxty (60) days prior to the beg.i:nning of Site Preparation, the Habitat 
Restoration Plan shall be submitted to the Coun9il for review and approval. The ' 

. ··Certificate Holder shall not begin Site Preparation prior to bbtain:ing EFSBC approval 
of the Ba(>itat Restoration Plan. 

' ' 

For est practices activlties, inclurung reforestation of forestlani:ls, shall be conducted in 
accordance with the applicable Forest Practices Rules and be permitted through a 
Forest Practices Application .. - See Section M 

. 7. Technical Advisory Committee. The pu:rppse ofJhe Technical Advisory Co:mmitt~e 
(TAC) is to e:nsul'e·that monitoring data collected pursuant to the requh:ed Av~an 
Monitoring Plan (see Article VI. C), the Bat Monitoring Plan (se.e Article VI.E) and · ·. 

· · othel'related monjtoring data are considered in a fonim. in wblch indepep.dent and 
informed parties can co~abo:rate with the Certificate Holder. The TAQ will n:ulke 
r~c·ommendations to EFSEC if it' deems-additional studies or mitigation are warranted 
to address impacts that were either not foreseen in the R~viseq Application, the Final 
· EIS, or sign:lflcantly exceed :impact.s that were projected; In brdel' to make advisory 
recommendations to EFSBC, the TAC will review and co:ruiide~ results ofProject 
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monii:6ring studies, including post~construotion avian'rind bat mortality surveys, and 
new scientific findings made at wind generation facilities with respect to the impacts on · 
habitat and wildlife, ·as they may relate to the Whistling Ridge Energy' Project. The · 
TAC will assess whether the post-conStruction restoration and mitigation and 
monitoring programs for Wil&ife that have been identified and implemented 'merit 
furthel' studies or:additional mitigation, taking into consideration factors suCh as the 
species involved~ the nature, of the impact, :inonitorlng trends, and new scientific 
:findings. . . , · · · 

The TAC, or individual n:iembers thereof, will be authoriZed to consult; exchange 
inforniation, and collaborate with TACs from other wmd turbme projects, including the 
Kittitas Valley Wind Power Project, Desert Claim Wind Power Project, and_the Wild 
Horse Wind Power Project, for purposes of identifying and monitoring cumulative 
envil'onmenta1 hnpaots, and,. jf necessary, developing mitigation recommendations 
'addressing kn,own or newly identified' cumulative impaCts related to the coilstruction and . 
operation ofw.ind power .p.tojel)ts. 

The TAC may include, but need J?.ot be limited to, repres.entatives from WDFW, U.S. . 
. Fish and Wildlife Service, Audubon Washington Ol' its member chaptet·s, EFSEC, 
Skamania County, DNR, and the Certificate Holder. EFSEC, at ii:s discretion, may 

. add additional representatives to the TAC from state, local, federal and tribal 
government~. All TAC members must pe approved by EFSEC. 

No representative to the. T~C may be pa:rty to a·turbi:ue lease agreement, or any other 
con~actual obligation w).th the Certificate Holder. 

No l~ter than sixty (60) days prior to the beginning of Site Preparation, the Certificate. 
Holder shall contact the agencies and orgatJ.i?:ations listed ·above requesting that t!ley 
designate a 1·epresentative to the TAC, and that the agencies or organizations not.ify 
EFSEC in W1'iting of their. TAC representative and oftheh! n;1e.mber's term of . . 
repre~.entation. No later than siXty (60) days pdor to the begi:q.ning of Comn1el'cial 

· Operation, the Cel'ti:ficate Holder shall conv.ene the fust meeting of the TAC. . 

No later than sixty ( 60) days. after the begilm±ng of Construe# on,, the Certificate 
Holder shall submit to EFSEC pl'Oposed Rules of Procedure desctibmg how i:he TAC 
shall operate, including but not limited t.o a sch~dule for m~etings, a meeting 
procedure, a process for recording meeting discussions, a process fo~ making and 
ptesehting t4nely TAC i'eco:tn:mendations. to the Counc.U, and other proce4~tres thaf · 
will assist the TAC to function prqpe:rly and efficiently. The Certificate Holder will 
provide a copy of the proposed Rules of Procedure at the fusi TAC meeting for . · 

· review and connnent. The TAC may suggest modifications ofthe.plan; any such 
modifications must be appl'Oved by EFSEC. ·· 

The TAC will be .convened as detertnined by- EFSEC, except that E:FSEC may . 
term±nate·the TAC if: the TAC has ceased· to meet due to member attrition; or, the 
TAC determines that all of the pre-permitting, operation~ and postwope:rational· · 
monitoring has been completed and further monitoring i~ not necessary; or the TAC 
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members rec.ommend that it be tetmluated. If the TAC is ter:tninated or dissolved, 
EFSEC may reconvene and recoilstin1te the TAC at its discretion. 

The ulti:in~te authority to require ini.plementation of additional mitigation measutes, 
'including any recommended by -tl:te TAO, shall reside with EESEC. 

8. Pre.:Co:nSifuction Raptor Nest Sm.Yey. During the nesting season immediately prior 
to beginning Site Preparation, the Certificate Holder shall conduct a raptot· nest · 
survey, The results of the survey. shall be submitted tp EFSEC and will be used to 
deteJ:ll:J.ine timfug restdctions ~d/01; buffer distances to active raptor nests. · 

. F. Co~struction Traffic D~velopment Sfand~rds 

' ' 

Development Stan(lards: The Certificate Holder· shall incorporate the following development 
standards into the design and construction of the Project 

1. 

.. 
': 

2. 

' 3. 

Project Access Roads. ·Access to the turbines will be achieved via graveled roads 
witbi:n the Project Area. 

' ' . 
Access from.coun.ty roads shall be constructed with the appropriate slopes and 
culverts in f!Ccordance with Skamania Cot1nty'standards i;l1 effect on the date o~tbe· 
Application in this matter. All roads within the site shall be· designed in consultation 
with the Dfm. and other fue servi~es providers, and emergency 'suppliers to e~ure 
that fire vehicles can gain safe access to the site as necessary to provide emergency 
services. 

Video Monito:dng. CoUnty roads, including shoulder pavement, shall be video 
monitored b~fore and aftet construction of the Project.. The Certificate Holder shall 
reprur any damage to county roads, such that the. roads meet or exceed Skamania 
County stand~rds. · ' · , 

Project Sit~ Access.. Jn ~rder to coordinate access to any public lands. in accordance 
with DNKState Land manag~;"Jment :Px:actices, th~ Certificate Holder will implement 
an adaptive management appr.oach. Adavti-v:e management allows for changes over 
time to the level of control and types of activities, as needed. Itt general, the 
Certificate Holder will pe1'lllit controlled access to any public lands, as long as it does 
not interfel'e wiih or ~troduce adyerse impacts to Proje~ operations or personnel. 
The Cel'tificate Holder will haye no obligation to provide aoeess,on or aorc:>ss private 
lands. · ·: ·· · . . . ·. · · · · , 

4. Construction Traffic Man~gement Plan. At l~~st sixty (60) days pr;ior to th~ 
begW:ning of Site Preparation, the Certificate Holder shall ,subh\it to :j:':F~lEC for 

. review a Construction Traffic Management Plan. The Ceilificate Holder shall not 
begin Site Pr~patation prior to obtaining Council approval of the Construction Traffic 
Management Plan. Th:ls'·plan will incorporate those items outlilled in Article IV .F, 1 
tbtough 3; above. · 

.... 
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5. Oversize ot• Overweight Hauls. The Certificate Holder shall notifY EFSEC, at the 
.. earliest time possible, of any pennits or approvals requirea to conduct oversize or 
overweight~~auls. 

G. Fedel'alAviation Administration Revie~ 
' 
No later than thirty (30) days prior to the beginning of Construction, the Certi:(icate Holder shall .. 
provide to EFSEC copies of the Dete:rmihation ofNon·Hazard certificates issued by the Fede:rru 

· Aviation Adn:rlnistration (FAA). · . · . 
• I I o 

H. Cultural!lnd ArchaeologicalResourc~ Plan 

With the assistance of an experienced ru·cbaeologist, and in consultatidn with the Department of . 
Archaeology and Historic Preservation (DAHP) and the Yakama Nation, the Certi:ficate Holder 
sha11 develop a· Culttrral· Resources Monitoring and 'Nfitigation Plan fo1· monitoring construction 
activities and reSponding to the discovery of ar~haeological :resources or buried human l'emall;ls. 
The Certificate Holder shall provide copies of the draft Pian for comment to other potentially 
affected tribes, prior to submitting the plan for EFSEC approval. The Certificate Holder shall 
submit the Plan to EFSEC for review and approval no later than sixty ( 60) days prior to the start 
of Site Preparation. The Certificate Holder shall not begin Site Preparation ptior to obtaining 
approval of the Plan :from.the Council. All app4cable elements of the Plan shall be · . 
implemented pxiot• to the start of Site Preparation. The Plan shall include, but not be limi.ted to) 
the following: · 

1. - The Plan shall pr9vide for the avoidru.lce of significant archaeological sites where 
practical. For sites to be avoide~ the.boundaries of identified cultural resources and 
buffei zones shall be staked in the field and :flagged as no~disttrrbance areas to avoid 
inadvertent disturbance during construction. These site markings will be removed · 

. following oonstructi0n. The Plan· Shall address alternative nntigation measures to be 

2. 

3. 

Implemented :if it is riot practical to avoid archeological sites or isolates~ Special 
attention shall be given to the identi:fied significant cultural site known as .Chema.wa 
~s and-the concerns of the Y ak~a Nation regarding t}lis. site. . 

'· 

The.P~an shall address th~ possibility o±'-the unanticipated di.scove1-y of archaeological 
artifacts during construction. If any archaeological artifacts, including but not limi.ted 
· to hum?U :remains, are· observed during construotio:rl, disturbance and/or excavation in. 
that ru.·ea will cease, and the Certificate Holder shall notify the DAHP, EFSEC, the 
Y~ama.Nation and the affected trlbes attd, in the case ofhuman:re:thain13, the ,County 

. Co1·oner or Mt1dicru,Ex~er. At -tPat time, appropriate tre~t:J:nent fi1?.d mitigation · 
mea~ures shall be' developed in coordination with the 'age:q.oies and tribes cited' above, 
and implemented following approval by EFSEC. If Project facilities cannotb~ . 
mo,ved or re-routed to avoid the 1·esources, the Certificate Holdei: sh'all contact EFSEC 
and DAHP for frn:ther gui~ance which may require the inlplementation of a treatment 
pl~. If a tr.eatme:nt plan is required, it shall be developed in consultation with D.AHP 
and ~y affected tribes. ·1 

' . 
. Potentially affected tribes shall be notified of earth"disturbing construction activities 
·and jf a tribe requests to have its representatiyes present durlng earth~disturbing 

Page 26 of 42 . 
. · 

29291 



constTuction activities) the Certificate H~lder shall ac?ommodate reasonable requests, 
In all oases the Certificate Holder shall inform EFSEC of each such tribal request. 
~ . . ' ' . 

l. Con~tr{lctioh Emergency Plan · ' 

· 1. Construction Emergency Plan. The Certificate Holder shallretain qualified 
. contractors fa.:n:riliru: with the general conslruCtion techniques and practices to be used 
for the Project and its related suppo1i facilities. The construction specifications shall 
requ:h'e.coniractors to implement a safety program that includes ·an emergency plan\ 
The Certificate Holder shall prepare an~ submit a C6nstru6tion Emetgency Pian to 
EFSEC fot review at least sixty: (60) days prlor to the begirinillg of Site Prepar~tion . 

. The Certificate Holder shall coordinate developmertt and implementation of the Plan 
with applicable local and state emergency services providers. The Certificate Holder 
shall not begin Site Preparation or Construction 'prior to obtaining EFSEC approval of 
the Construction Elil.ergency Plan. The Construction Em~rgency Plan shall inc!ude 
consideration of: · 

a) Medical. emergencies; 
b) Consn:uction emergencies; 
o) Project Area evacuation; . 
d) . Fh:e protection and pr.eventio:n; 
e) · Flooding; · . 
f) Extreme weather abnormalities; 
g) Earthquake; 
h) Volcanic eruptl.on; 
i) Facility blackout; 
j) Hazardous materials spills; 
k) Blade or tower failure; 
1) Aircraft irnpaot; · · 
m) Terr01ism, sab.otage) or vandalism; 
.n.) · Bomb threat. 

... 

2. . . Fh·e P~otection Services: . Pdo.r to commencing Site P:r~p~ation, th~ Certi:ficate 
Holdel' shall verify contil;luing protection for Whistling· Ridge Energy arid shall' 
execute a fue p:r:otection services agreement with fire services providers for tile 
Project site to ensure that adequat~ fire protection services are in place during the 
construction and opetation of the Project. Cost fot• fire protection services shall be 

3, 

borne by Whlstling:Ridge Energy, . · · 

. Fire Control Plan:. · .Th~ Certi:ficate Holde1' shall de~elop and implement a F:ire Control 
Plan· :i:rt'coordination .with state and' locat agencies to minimj~e risk of accidental fire , 
dul'ing oonstnJotion and to ensure effective response to any fir~ that does ocom· on the 

· Proj.ect Sit~ at any time. The Certificate Holder shall submit the Fire Gontrol Plan to 
· EFSEC for review and approval at least sixty ( 60) days pdo1· to Site Preparation and 
provide a copy to WDFW, DNR, Southwest Region and other local and state service 
providers for comm~nt. The Certificate Holder shall not begin Site Prepatation·prior. 
to 'obt~g Council approval of ~e Fire Control Plan. . · 
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J. Co.ns1rnction Ma~agem~nt Plan 
. ' 

The Certificate Holder shall, with the assi13tan9e of Council staff, 'develop a det(\iled 
Construe~ on Management Plan in consultation wifu WDFW ?n.d other affected State !!lld local 
agencies. The Plan shall' address the pritnru:y Site Prepar~tion and· Construction p,Pases for the 
Project, and shall be generally based on the miti'gatlon measures contain:ed in this Agreem.~t 
and the Revised Application. At ~east sixty ( 60) days prior to the start of Site ·Preparatipn, the 
·Certificate Holder shall submit the Construction Management.Plan to the Council for review. 
and approval. The Cetii:ficate Holde:t• shall not begin Site Preparation prior to obta:biing Council 
approval' of. the Construction M~agemen:t Plan. · 

' . 
K. Construction Schedule 

No later than thi:l:iy (30) days prior to the· beginning of Site P.tepaiation, the Cill:tiii.cate Holder 
shall submit to EFSEC an ove1·all construction schedule, Thereattet, the Certificate Holder shall 
.t;1oti:fy EFSEC of any. sigtti:ficaht changes in ihe conStruction schedule. · . 

. . . . 
L. Cpnstructlon Plans and Specifica~ops-

1 . At least sixty ( 60) days prior to the beginning of Construction, the Certi:ficate Holder 
shall submit to EFSEC or its desiisnated representative fot· approval those 

. construction plans, specifications, drawings and design documents that demonstrate 
the Project design will be in compliance with the conditions o;fthis Agreement.· The 
Certificate Holder shall also provide copies to WDFW, DNR, Ecology and other 
agencies as EFSEC may direct, for comment. The plans shall include overall P1·pject 
site plans, foundation drawings, eq11ipment ~d material specifications, and vendor 
gum·antees for eqUip~ent perl'ormance as appropriate; ~e Certificate Holder shall 
not begin Construction prior to obtaining Council approval of the construction plans 

. · and specifications. · 

2. The Certificate Holde1' shall consult with WDFW on ways to m1nimjze road 
· constr\lction aUd other habitat impacts pl'lor to pt·eparing ~al construction plans. The 

Certificate Holder shall also. consult with ell'l:ergency services suppliers prior t9 
prep~g :fi:ilal road cobsi:ructio:t;t plans, to ensu.re that interior Project roads ate ~cient 
to provi4e rdiable access by emergency vehicles; In #s:D,u?J design fo~· construction, "¢.e 
Certificate Holder, shall maximize the' use of existing roads and pathways, and miillmi.ze 
the co:ostruction of new roads as much as reasonable ana practical, and without 
disrupting wetlands or other sensitive habitat· The final design shall be subject to . 

· approvru by EFSEC. · · 

31 The Certificate Holder shall provide'a fmal Pl'Oject layqut plan.to demonstrate that 
project structures comJ?lY with the set?aok conditions o:f;' Article I.C.6, 

.. ' ' . . ' 

4. Project buildings, structures, and associated systems shall be designed and 
constructed co:usisten~ with reqUirements, ip.cluding the seismic standards, of the 

1; Uniform Building .Code (UBC) or the International Buildi:tig Code (IBC), but no less 
· stringent. than those found in th~ UBC of 1997. · 

,, 
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s. 

6. 

7. 

8. 

The Certificate Hold-er .shall desig:ll, install; operate and .maintain the dom~st.ic on-site 
septic. system :ln accordance with Skamania County tequ:b:e!Uents. 

· The Certificate: H<?JiJ~;t· shall pwchase water only from ~omcei that have been 
O(;)t1ifioaied' 01' otherJkie authorized by the. Department of Ecology. At 'least thirty 
(30) days prior to the beginning of Site Preparation, the Certificate Holder shall 
pr9vide tci EFS~C p1'0of of contract for' the water supply sou;rce it :lntends to'use 
during Site Preparation, Constn1.otion and Operation. The Certificate Holder shall 
notify EFSEC of any changes ln the source of supply no later than frft~en (15) days 
~efore the change. · 

Prior to the beginni.llg of Site Preparation, the c'ertifi<;ate'H9lder shaU present to 
· EFSEC copies ofany signed and exeouted·le~se(s).Wlth other land ~wners. · 

• • • • • • 0 

For ~ach ~rbine io.cated. Wlthln 2,SOO feet of a non"participat~g·l~do-wner's exiitlng 
residence, micro"siting determinations shall give highest priority to increasblg the 
distance ofthe turbine from that non-participating landowner's l:esid<:lnce: so as to 
further mitigate and mjnlmiztll any visual impacts on that no:p.-participa~ing 
landowner .. At least 60 days prior to commencement of construction, th~ Applicant . 
shall provide EFSEC wiih documentation demonstrating its effo~s to site the 
applicable tmblne locations in thls manner and identifying specific reasons if 
Applicant considers this not to be feasible. . . . . 

M. Forest Practices Act Compliance 

Forest practices··ao~ivitiClS conducted on non~fedetal and non"tribal forestlands are'govemed 
by th~ Washington Forest Practices .t\,ct and are subject to the Forest Practices Rules (Jl AC 
222), Such activities asso9iated with this project on forestlands ~e xequired to·be pe:rmii\ed 
by a Forest Practices Application .. This applies to aqtivities during the 'cionstructi9n phase of 
the project and to subseque:pt activities on land remaining in forest;l.y for the duration ofthe 
project.. · · · · . . · · 

1. At least 60 days prior to initiatfug ground disturbance activitj.es, the Certillcate.Ff.oldex 
. shall submit to EFSEC for review and approval a complete Foxest ;practices . 
Application/Notification that addresseS ali forest practices, including, but not limited 
to, timber harvest,.l'Oad construction!:reconstn:iction and reforestation activities. Prior 
to su\;lmittal to EFSEC, the Certificate Hol~er shaJ;l coordinate with Southwest Region 
of the Department ofNatural Resources (DNR) to ensure the application is completed 
.:ln compliance with DNR requirements. · · 

- . 
2. 'other actiyit~es that may requite additional p~is include: 

' . 
a.) Gravel and rock xemoval from pits ·or quai'ries maY. requite a SUrface 

}l!:ini:ng reclamation permit normally iss~1ed· by the Geology Division of 
DNR in Olympia. · . . ' . . 
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b.) Slash disposal may re.quire a Burn Permit normally issued by the DNR 
· Southeast Region offic.e. . ~ · · . · · . 

. ,. 
... ARTICLE V.: PROJECT CONSTRUCTION 

A. En-vironmental Monitoring During Construction . 

1. Environm:ental Monitor (EM). EFSEC will pro-vide fulHime on-site envb:onmental 
monito~:ing for. the construction phase of the Project, at the Certificate Holder's cost 

· The EM shall be an independent, qualifie.d engineering fum (or a person) selected by 
. EFSEC1 and shall report directly to EFSEC. . . 

. . 
2. Environmental Compliance Program for Construction Activities. The Certi:ficate · 

Holder shall identify an4 develQp e:ft-v:lxoMJ.eptal monitoring and «stopwwork'' crite11a 
in consultation with the EM and other. EFSEC designees pri.or to beginning Site 
·Preparation. EFSEC will review and approve the final'stop~work criteria to be . 
implemented for the Project. The Environmental Compliance Program will.cover 
avoidance of sensitive areas 'during construction, waste handling and storage, 
stonnwater management, spill prevention and contt:ol, habitat t•estoration efforts 
begun during the construction phase of the project and other mitigation measures 
required by this Agreement: The Certificate Holder shall implement the program to 
ensure. that construction activities meet the conditiops, limits and specifications set 
out in the Site Ce1'ti:fication Agreement~ a11 Attachments thereto, and all other . 
applicable state and fed'ei·al environmental regulations. 

3. ;Forest Practices Compliance. 'EFSEC will provide Washington Forest Practices 
compli_ance and enforcement on all approved Forest ·Practices Applio~tions, at th~ 
Certificate Holdet·' S· e,xpense. · Compliance shall be conducted by a DNR Forest · 
Practices Foreste>r selected by DNR. 

•' . 
4. Preconstl~ction Meeting. A preco.t;lSiruction meeting.shall be heid betw~~n the 

Environmental Monitor and. the construction team to review and clarify construction 
related plaqs, special. concerns, and construction techniques prlo1' to beginning work. · 

5. Copies of Plans and Permits KeJ,?t On Site. A copy ofthe Site Certification 
Agreement, Plans approved by the Council or its ·designees, and all applicab.le · 
·construction permits will be kept at the Project Site. The lead P1:oject construction 
personnel and construction project managers will be req'Qtred to read, follow, and be 
responsible for all requiTed compliance activities. The EM will be r~ponsible for 
monito1'ing that.all con:3truction pe:tmit reqi1i:Cements are adhered to, and that any 
deficiencies are promptly reported. and that corrective measutes are' initiated. 

6 .. 

' . . 
. ' 

Enyir'onmental MomtGr Weekly Reports. The EM will provide weekly reports to 
EFSEC :regarding adherence to.BMPs, -the bnple:J:nentation of env:lxomnental 
mitiga~o:q. plans, and en-vironmental problems reported or discovered as well as · 

· . corrective actions taken by the Certificate Holder to resblve these problems. The EM . 
will pxovide copies to the Certificate Holder of reports submitted to EFSEC. 
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7. Enviro1:llllental Violations and Stop~ Work Orders .. Upon identific~tion of a1;1 . 
environmental noncompliance issue, the EM will work with the. responsible . 
su'9contract9r or 9iiect-1ili·e wo1·kers' to oorr~ct the violation; if non~eompl1ance is not 
corrected in a reasonable period of time· the EM shall request that EFSEC iss'!}e a 
"stop-. work" order. for that portion of the work not in compliance with Project 
environmental requirements. EFSEC will promptly notify The EM of any "stop . 
.work" orders that haw been issued. · . · . . . · · 

8·. Bnv.ironmenl:al M~nitor Availability. No excavaflon, filling "or re~grad:ing·work shall 
be p~rformed at any time unless the EM is available for full, concurrent and. 
independent environmental monitoring on~site. 

B. Quarterly Constru~tion Reports 

The Certificate Hol~~r shall subniit quarterly constructi0n progress reports to EFSEC no later 
·than.'thirty (30) days after the erid of each calendar quarter. Such reports s~all describ.e the 
statUs of co.tlstruction and identify any. changes in the collstruction schedule. . 

C. Construction Inspection . . . 
EFSEC shall provide plan review and inspection of construction for all Project buildings, 
&'t:J:uctures, -.mderground and ovet•head electrical' lines, sanitary waste 'water discharge systems~ 
and other Project facilities to ensure compliance with this Agreement. Construction shall be in 

· accordance with the, approved design, and co:t1Stl:uction plans, the IBC or UBC and other relevant 
regulations. EFSEC may contract vdth Sk$i!.an:ia County, another appropriate agency or an 
independent fum to provide these services. · 

D. A.s .. Built Drawirigs 

The Certi.flcate Holder shall ~aintain a complete .set of as"built draWings on :f¥e for. tp.e life o~ 
the Project, and shall allow the Council or its designated rept·esentative access to the dravvi:ngs 
on ~equest followitig reasonable notice.. . . ' 

E. Habitat, Vegetation, Fish ntid Wildllfe · 

1. The Certificate H~lder shall use .co~ction techniques and BeSt M~gement Practices 
(BMP.s) to m1nim1ze potential impacts to habitat and wildlife; · · 

2. The Certificate Hol~er shall ensure that the construction team includes a qual±fied.staff 
person. or persons with experience in construction in sensitive coniferous forest 
environments similar to thttt found in the Project Area. ·· 

;3. · Constr~ction te~ shall stake work and 'clearing limits pli~r -to collstruction ~d ground 
clearJng. 

4: The Ce:rti:ficate Holder shall avoid the iilstrillation of above.-ground collector lilles where· 
·practical. To' ilie extent practical, collector lines shall be ~ed in or alongside . . . 
roadways, P1 areas currently .distmbed, in other areas that Will be pennanently disturbed · 
by Project constructi~n, or by,: directionally drilling under sur:fac~ waters. When it is not . 
prac*al to avoid the inStallation of above~groUn.d coll~ctor lines, the Certificate Ho1de:t 
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. . 
shall consult with "WDFW to determine the most practical altemative with the least 
adverse environmental impacts. Any above~ground colleqtor)ines will be designed to 
.comply with the c:urrent A :vian Power-Line rlltera~tio.n Cormnittee Guidelines. . 

5. The Certificate Ho1der shall post) maintain and enforce reas.onable driving speed limits 
within the Project Area to ID:ini:m:ize potential collisions with wildli:fe durl:t:ig 

· consf::tuction. · · · . · 
' ' . 

· 6. All permanent meteorological towers shall be :free·st~ding mo~opoles without guy 
wires: The Certificate Holder shall use bird markers on all temp0ra:r)r meteorological 
towers with guy wJres. · 

. F. Construction Noise 

The Certi:Q.cate Holder and its contractors and subcontractors shall·use induStry standa.t'd noise 
attenuatio.tl controls durhlg constmctien to mitigate noise impf!cts and. shall comply with 
applicable state and local noise emission regulations. The Cel'tificate Holder shallli:mit blasting 
and loud construction activities to daytinie hours (7 a.m. to 10 p.m.), and shall comply \vith the 
applicable requir,ements ofWA.C 173-60w040 (2) (b) during the hours of 10:00 p.m, ana 7:00 
a.m. 

. . 
G .. Construction Safety and Security 

1. Federal and State Safety Regulations. The Certificate Holder shall comply vy:ith 
applicable federal and state safety regulations (including regulations promulgated 
under the Federal Occupa~ional Safety and Health Act and the Wa?hingtqn Industrial 
Safety and Health Act), as well as local and state industrial codes and standards (such 
as the Uniform Fire Code). The Cert:i:ficate Holder, its gene1·al contractor, and all . 
subconil'a.ctors shall make every reasonable effort to. maximize safety for individuals 
working at the Project· · 

·. . . 
2. Construction Phase Health and Safety Plan. The ~erti:fic~te Holder shall d~velop and 

implement a Construction Phase. Health and· SafetY Plan prior to the begint;rlng of Site 
Preparation. The Certificate Holder shall consult With local. and state organiz~iions 
p;roviding emergency response services during the development of the plan to ensur'e. 
timely response in the event of ab. eme1·gency. The Certificate Holder shall submit -
the plan to EFSEC fo1· review and· approval no later th~ sixty ( 60) days prior to Site . 
Preparation. · 

3. Co~struction Phase site S~curizy Plan. The 'CertHica;~ H~.lder'shal1 de~elop and 
·implement a construction phase site seom1ty plan to effectively mo:tJ..itor the' Project 
Site .. The Certificate Holder shall-consult with local and state· o.tganization.S providing 

. emergency re·sponse services duH:dg the development of the plan to ensure timely 
response in the event of. an emergency. The Certificate Holder shall submit the plan 
to EFSEC for review and approval no later than sixty ( 60) days prior to Site · · ·. 
Preparation. 
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4. Visitors Safety. Visitors s4all be provided with safety equipment where and when 
appropriate. 

· H. Fugitive bus( 

The Certi:ficate Holder·shali implement appropri11;te mitigation measures to coni;rol fugitive dust 
from roads and construction activities. The Cettificate Holder shall use water or a water-based,· 
enviro:nmentally safe dust palliative such as ligniti, for dust control on unpaved roads dur.lng 
ProjeC.t CQn:Bq:netion: The Certificate Holder shall not use calcium chloride for ~ust suppression. 

X: Contaminated Soils 

Jn the event that contam:i.llated sells are encountered dur.i:tJ.g·construction, the Certificate Holder . 
. shall notify EFSEC and Ecology as soon as pos~ible. The Cerlificate Hold~r shall manage, 
handle, and dispose of contan:tlnated soils in acc~rdance with applicable local, state and federal . 
requirements. . 

J. Light, Glare and Aesthetics 

The Certi:ficate Holder ;hall implement mitigation measiJtes to minlmize light and i;dare 
:impacts. Project buildings shall be. consU,uoted oflo'cal materials and in local building styles. to 
ma."rln.rlze thek fit into the local landscape, and shall be landscaped with native vegetation 
around b.ulldings and equipment boxei to integrate the ~uctures into the sur.ro1.mding lan.dscape. 
P1·oject structures shall be painted with neuh·alllow l'eflecti'Vity finishes to the extent feasible. 
The Ce:t.tl:ficate holder shall neither place nor allow advertising, logos, cellular antennas, or other 
clutter on the turbines, nacelles, Ol' buildings of the Project The O&M fa~ty buildings· shall be 
painted with a low reflectivitY .colored :finish. The only lighting 911 the turbines Vlill be the 
aviation lighting reqUired· by FAA. Outd0or lighting at the O&M facility. and substation( s) will 
be minimized to safety and sec'urity requirements, motion sensors will be used to keep lighting 
turned off when not requked, and lighting will be equippe~ with hoods and directed downward. 
If compliance with any of these requirements is not feasible, the Cettifi.cate Holder may seek a 
waiver from the Council. . . . . . ·. · 

K. _Constructi~n Waste~ ~nd Clean~Up 

The Certificate Holder shall dispose of sanitary and other wastes generated dul':ing constr)..1ction 
~tfacilities imthorize(l to ac9.ept SUCh Wastes. - . 

The Certificate Holder shall propedy dispose ·of all tempoxacy structl:r!.'es not intended for future 
use upon completion,of construction. The Certificate Holder also shall dispo.se of used timber, 
bnlsh, refuse or flammable materials resulting from the olear.ing of lands or from co.nstt:uction of 
the Project in a manner a:o,d ·schedule approved by EFSEC. . 

' ' ' . . 
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ARTICLE VI: SUBMITTALS REQUIRED PlUOR TO THE 
BEGINNING OF COlVIMERCIAL OPERATION 

A. Operations Stormwater Pollution Prevention Plan ·. 

1. Operations Stonnwatel' Poll~tion Prevention Plan. The Cert:l:ficate Hold~l' shall 
prepare an operations stonnwater pollution prevention plan (Operations SWPPP) :in 
consultation with WDFW and Ecol~gy and submit it to EFSEC for·approva,I at least 
sixty (60) days priot· to the beginning ofConunercial Operation. The Operations · 
SWPPP shcll includ~ an operations mannal for permanent BN.iPs. The Operations 
SWPPP sliall be prepared :in accordance with the guidap.ce provided in the Ecology 
Sto1'mwater Management J~Janualjo1· Westeft! Washington, Septembet 2005 or as 
revised. The Certifidate Holder shall periodically review the Operations SWPPP. 
against the guidance provided in the applicable Ecology Stor.rriwater Management' 
Manual, and make modifications as necessary to· the Operations ·sWPPP to comply 
with cun·ent requirements for Blv.!Ps. · · 

2. . · Operations Spill Prevention, Control and Countermeasme Plan. The Certifipate 
Holder shall prepare an Operations Spill Pl'evention, Control and Countermeasures 
Plan .(Operations SPCCP) in·c~nsnltatio.ti with WDFW and Ecology and submit it to 
EFSEC for review and approval at least tpirty (30) days pl7.or to the beginn:iug of · 
conunercial operation. The Operations S:)?CCP shall be p1•epared pursuant to the . 
r'equirem~nts of 40·CFR Pru.t 112, Sections 311 and 402 of the Clean Wate:t· Act an? 
Section 402 (a)(i) otthe Fede:t•al Water Pollution Control Act (FWPCA) and RCW 
90.48.080. The Opel'ation& SPCCP'shall includeihe Site, all Project struchU'es and 
facilities on the site, substations(s), feeder line cor~dors, and all,access roads .. The 
Operations SPCCP shall be :implemented within three (3) months of the beginning of · 
CommeNial Operation. 'X'he Operations SPCCP must be updated and submitted to the 
Council every 'two (2) years. 

B. Eme1·gency Plans 

1. · · Operati01lS Emergency Plan. No latel' than sixty ( 60) days prior to fue beginning of· 
Co!r+Q:!erc~~l Operation, the Certificate Holde1· shall submit for the Coimcil's approval 
an Opel·ations Emergency Plan fo~ the Project to provide for employee safety .ln the· . 
event of emergencies, s1.1ch as those listed below. The Gertificate.Holder shall ' • 
coordinate development of the plan with local and state agencies tbat.provide 
emergency response services in the Project Al'ea. Pe:rlo,Jically, the Certificate Holder 
shall p1·ovide the Council with update.d lists of emyrgency pe1·sonnel, coro:ro:uirlcation 
channels and procedures;''J;'he Emergency Response Plan shall address in detail the·· 
procedUl'es to be followed :41 the event of eme1·ge~cies listed in Article IV .I.l. 

2. Fh·e 'Protection Se~ces. Th~ Certificate Holde1· shall maintain fue prot~ction 
serv.ices agreement(s) pmsuant to N.I.2 of this Agt·eement for the entire Project, fot 
the life of the P,roj ect o1' unti~ and to the e::rt~nt that the ·Project site is annexed :into a · 
Fire Distdct o:r other municipal entity that provides fue protection se':'Vices. 
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3. · Operations Fire Contr~l Plaq. The Certi:ficat~ Holder shall develop an.operations 
phase Fire Control Plan ·:in consultation with WDFW and DNR, Southwest Region . 
and :in.coordimi.tion with other state and local: agencies to :tnin:inllze risk of accidental 
:fire during operation and ensure effective response to any fire that does occm·. No 
later than sixty (60) days prior to the. beginning of Commercial Operation the · · 
Ce~ificate Holde:t· shall sub:nrlt the Plan~~ BFSEC for review 84d approval. 

C. Post-Construction Avian Monitoring Plan 

No latet than o~e hund:tedtwenty (120) days prior to beginning Commercial Operation, the 
Certificate Holder shall submit t<;> EFSEC for review and approvitl a Post-Consttuct~on Avian 
Monitor.ing Plan. The Post·C?nstt'Uction Avian Monitoring Plan ~haJJ .be developed in 
consultation with the WDFW; The Avian Monitorlng Plan shall be based'up0n the 2009 
WDFW Wind Power Guidelines, although the Ce1iificate Holder and WDFW may agree to 
dep$.tt .fi:cim the Guidelines if circurlls:tances warrant.· The purpose of the plan shall be to 
quantify •kti.pacts to, avian species imd to asseSs the 'adequacy ·of m:itig!:)tion measures . 
implemented, including any mitigat;ion necessary under the Migratory B:iid Treaty Act. Results 
sh~ be reported to EFSEC and the TAC. The mon:itodng plan shall include the following 
components: 

1. . The Certi:fi9ate Holder shall implement an avian casu~lty/fatality. repo:t.ting and 
handling system by Project personnel (operations and maintenance· staff) for the life 
of the Project following a detailed written protocol developed for the Project and 

· · s:i:ro:ilar to that u~ed by .other wind projects in the region. · 

2. The Certificate Holqer shall perfonn a :min:lmum of two breeding season's raptor nest 
·survey of the Projeqt.Area, including a 1 mile buffer, to locate and monitor active 
raptm· nests potentially affected by construction and operation of the Project. 

' . 

3. The. Council will'com:mission or review .for approval a three-year monitorJ.ng stud'y by. 
a third-party consultant to evaluate :impacts to avian species. T,his study will include, 
. at a .minimtu:n, standardized c~sualty searches, ~earcher efficacy trials and scaveng~r 
removal trials. 

4. The Post-Construction Avian Mottitorlng Plan for the Proj~ct will follow a detailed 
written protocol that will.document the mon:itor:ing measures being conducted. 

5. BFSEC shall reconvene the TAC if unanticipated olicumstances arise during · 
incidental monitorlng. · · · 

D. Po~t~Consu::uction Bald Eagle~ Golden Eagle Plan . 

· .In consultation with . WDFW and USFWS, the Certificate Holder shali 9-e~elop a plan' · 
describing actions taken to comply with the Bald and .Golden Eagle Protection Act (16U.S. C. 

1. 668~668c). This plau shall be submitted to EFSEC for. approval no later than 60 days prior to 
comm~ncing Comm.et·cial Operation. 
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. . . . . 
E.· Pr~O~eration Bat Survey and Bat Monitoring Plan 

Pri91' 'to beginning dr;nnmeroial operation, the Certificate Holder: tn consultation with . · 
WDFW, shai~ co11duct a bat moilltorlng suivey during the bat n;Ugration period. The surveY: 
shall utilize current technology a11d methodology to document bat use of the site, including 
which j.f any species are.' at risk from site operation. Detectors shall be placed at an . · 
appropriate elevation to mbnitor migrating bats. with:iri the rpto1· sweep zone. The Certificate 
Holder shall consult wlth WDFW in developing the protocol for the survey. The Certificate . 
Holder shall present the results ofthe survey to the TAC. If, based on the snrvey results, the 
'TAC concludes that the Project presents a significant risk to bats that is substantially greater 
than the risk described in the Final·EIS, the TAC may recom:tnend to EF!SEC that additional 
m:itigati~n measures be requited. . ., 

. . ' 
The ·certificate Hrilde:t: shail develop a post~consttuction Bat Monitoring Plan in co~s1,lliation . 
With WDFW and the TAC and submit the p1an to EFSEC for _approval no later than sbrty . · 
(60) days prior to "commencing Commercial Operation. The plan shall include two years of 
b'tit fatality monitoring. . ' . . . 

·ARTICLE Vll: PROJECT OPERNl'lON 

A. Wat0r Discharge 
' . 

The Certificate Holder sha}Jensure that all stormwater control measures and discharges are 
co;nsistent ~th the Operations SWPPP, requh'ed -~y Article XX.X.X and the Ecology 
Stormwater Mana_gement i\lanualfor Western Washington, September 2005o~ as revised. · 

Domestic sewage gen.erated at the O&:M facility shall be discharged to. an 9nrsite septic system. 

B. Noise Emissions 

The Certi:fic.ate Hold~1· shall operate the Project in compliance with applicable WasWngton Stat~ 
Enviromnental Noise Lev:els> WAC 173-60. ·· . · · '. . ' . '· 

C.· FugftJ,ve Dust Emissions 

The Certificate Holder shall continue to :implement dust abatement measures as 1:1ecessary. 
. """' . ' ' .. 

D. Habitat, Vegetation and Wildlife BlVIPs 

D\n:ing Project oper~ti~D.s,.the Cetti£cate Bold~r shall implement appropriate oper&tional B.M:Ps . 
to minimize hUpacts to plants and animals, especially impacts to special listed species such as 
Norlliem Spotted Owl, Western Gr~y Squirrel, Northern Go$hawk, Olive Sided Flycatcher,. 
Va\L'('s Swift, Filiated Woodpecker, Keenjs Nyelos (Bat), Townsend Big Eared Bat, BaJ,d and 
Golden Eagles. 

· In addition ·to those mitigation measures presented in the Revised Applioa#on arid FEIS, these· 
h1~lude the followfng: . · 
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1. 
' . 

Implementation of the Operations Fire Control Plan developed pursuant to Article 
VI.B.3, 'in coor~inationwith local fu·e districts, to avoid accidental wildfires and 
respond effectively to any fire that migh:t occur. 

+· . rn;plementati~n of the Certificate Holder1S agreement \vith ftre services:provid~rs to 
provide frre protection services during the construct~ on and opel' a~ on. of the Pl'OJect. 

3. ·Operational BlvfPs to minimize storm water iuno:ff and soil erosion. 

4. The Certificate Bolder shall avoid the use ofrodenticides to control roqent burrowing 
· around'Wind tru:bine towel'S as much as possible. In the event that the 9erti:ficate 

Holde:t believes the use o!.rodynticides is necessary, the Certificate Holder shall 
consult with WDFW and EcOlogy to ~evelop ·a ·plan for appropriate application and 
use) ~d submit the plan to BFSEC for approval prior to irpplementa~on . 

s·. The Certificate Holde; shall cooperate with wDFW io. its efforts to manage deer and 
· e~ in the Project ~cinity. 

E .. Forest P1•actices 

All forest practices activities on private forestlartds are govemed by the Washington Fotest 
Pr~ctices Act anp ru:e subject to the Forest'Prac1ices Rules (WAC 222). Such activities 
associated with this project on forestlands a:i:e required to be permitted by a Forest Practices 

. Application. This applies to activities. on land remaining in forestry for the dtn:ation of the 
project;'· · · · · 

1. At ~east 60 days prior to initiating forest practices,. the CertH;lcate Holdel' shall submit 
. to BFSEC for review and approval a COl;J1plete Forest Practices · · 
Applicl,ltioty'Notification that addres~es 'all proposed Forest Pra?tices. Prior to 
&ubqlitt~ to EFSEC, ¢..e certificate holder shall coordip.ate with Southwest Region of 
the Department ofNatura1 Resouxces (DNR) to ensu:re the application fs complet-ed-in 
compliance with DNR :requirements. 

2. EFSEC ·will provide Foxest Practi~es' compliance and enforcement on all aJ?proved . 
.Forest Practices Applications, at the Ce_rti:ficate Holder's cost. Complian~e shall be 
conducted by a.DNR Fprest Practices foreste1· selected by DNR. 

F. Safety and Security 

1: Petsonnel Safety. The safety of o:perat'ing personnel is governed :by regulation~ 
:promulgated \mder ihe Federal Occupation~ Safety and Health Act and the 
Washington lndu13ttial Safety and Health Act. The Certificate Holder shaD compJy 
with applicable federal. and state s~ety laws and regulations (including regwations 
under the Federal Occupational Safety and Heruth Act and ihe Washington Industrial 
Safety and Health :Act) as well as local and industrial'codes and standards (such as the 
Uniform. Fire Code). 

.··. 
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2. Opera~ons Phase. Health and Safety Plan. No later than sixty (60) days after the 
begi.n:nl:ng of Com:merc:ial Operation, the Certificate Holder shall develop and, after 
BFSEC approval, implement an Operations Phase Health and Safety Plan. The 
Certificate Holder shall consult with local. and state org~zations providing 
emergency response setvices during the development of the' pla;u to ensure timely 
response i:n the event of an emergency. 

3, Operations Phase Site Secul'ity Plan. The Certificate Holder shall develop and 
implement an Operations Phase Site· Security Plan: The Certificate Holder shall · 
subn.rit the Plan to EF:SEC 'for review and approval no later than sixty ( 60) days · 
before the beginning of Commetoial Operation. The Plan shall include, but shall not 

· be l±tnited to, the following elements: ·controlling access to the site by any visitors, 
contractors~ vendors, or suppliers; security·}ighting of'the operation ~d· any visitor's 

·, cen.ter and mafnt~mance facility build:i:ugs; fencing of the substation(s); apd securing 
acc~ss to wind turbines, pad transfonriers, pad~mounted switch panels and other · 

·· outdoor facilities: A copy of the final Security Plan shall be provided to EFSEC and 
. other agencies involved in em~rg~noy response.. · . 

'4. Visitors Safety, The Certificate Holder shall require visitors to obsexye the safety 
plans and shall provi4e tJ;tem with l:lafety equipm.ent where and when appropriate. 

G. Dangerous ·oJ.' Hazard.ous M~terials 
. ' 

The Certificate Holder shall handle, treat, store, and· dispo~e of all dangerous or hazardous 
·materials· in accordance with Washington state standards for hazardous and dangerous wastes, 
WAC 463-40 and WAC 173-30~. Following any abnormal seismic activity, volc~c eruption, 
severe weather· activity, .flooding, vandaliSJ;n o1· terrorist attacks the Certificate Holdel' shall 
.:inspect .areas where hazardous materials' are stored to yerlfy that containment systems are 
operai±ug as· designed .. 

H. Decommissioning of Individual Wind Turbine Generators 
•, '• ' • ' ' l .:. • • I ' 

D~~ the: l±fetime of'the project, the C~rtlficate H~lde~·may choose, <;>r be other.wise requited 
to, deco.n:unission individual- WTGs without the entire pl'Ojeot being ter.m:inated pursuant to · -
Article vm ofth1fl.agreewent. ' ' . ' : ' ' 

Jn acco:rdance·wltb, Article. ill, Section~ paragraph 5; of this agreement, individual WTGs . 
fo\Uld to cause unanticip~ted significant adverse impact( s) on the environment mQ..y b.av~ further 
operating conditions Jmposed by BFSEC~ includio.g permanent shutdown, decommissioning, 
and :removai from the Project Area. In addition, EFSBC reta:i:us 'the authodty to order removal 
of any individual WTG'that remains :inoperable or is not used for more fu4n six. .months. . . . ' . . . . . . 
The Certi:ficat<:J Holder will disassemble and remove from the Project .Area the WTG being 
deco:tnririssioned within one yeat of the last date the' WTG produced power for sale. ·· 
Deco.mm:issioning of the WTG do~s not req~e removal of the WTG foundation .. 

The Certificate Holder shall notify EFSBC of its intent to decommission the turbine) and shall 
. provide a sche~ule for decotntllissioning activi~es: . ' . . ' 
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.! I. Shadow FlicJrer 1\'Iitigntion Measures 
•• 0 ••• 

To mitigate for shadow flicker effects, the 'Certifipate Holde1' shall shut down the operation of a· 
WTG, for the 9uratio:ti of.such :impact, upoJ;l fue written request of a landowner whose . 
residence: · 

0 was consttucted as of October 12) 2009, Ol' was located on a property with vested rights 
to build as of October ·12, 2009; and . · . ' 

$ is located,:witbin 2,500 feet of the offending turbines; and 
' . 

•. has a line of sight view of the turbine. 
•' 

Within five (5) business days of receipt of any such request, the Certificate Holder shall notify· 
EFSEC of the request received to mitigate shadow flicker effects. In addition; within. two (2) 
weeks of original receipt of any such request, the Certi:ficaie Holder shall notify EFSEC of the 
actions taken h;l respons~. EFSEC shall retain aUthority to review and override the Certificate 
Holder's denial(s) of any non-participating 1andow;ner's request(s) .in this regard. 

ARTICLE Vill: PROJECT TE:ItiVDNATION, DECOMMISSIONING 
. . AND'SlTE RESTORA..TION 

A. Detailed SHe Restoration Pb:t:t 

The Certificate Holder sb.aU submit a Deta,Ued Site Restoration Plan to EFSEC for approval 
within ninety (90) days from fue time the Council is notified of the te:r.tn±nation of the Project. 
The Deta:iled ·Site Restor.ation Plan. will provide for restoration of the Site 'Within the tlmeframe 
specified in Article vm. c, taking into acCOUJ;lt the Initial Site Rest~ration Pian and the 
anticipated future use ?fthe Site. The Detail~d Site Restoration Plan shall address the elements 

' require.d to be addressed by WAC 463w42w665 (in effect at the da~e of submittal of the. 
. Application), and th~ requirements of the Council awroved Initial Site Restorati0n Plan· 
pursuant to Article N.D of this Agreement. The Certificate Holder shall not begin Site 
Restoration activities Without prior approval :fr.om the Council. The Certificate Holde1· shall 
·consul~ wifu WDF"ff, D~ and Ecology in preparatio:q 'of the D~tiilled Site Restoration Plan. 

B. Project.Tel'mination 

1. .Termination of this Site Certification A~eement,· except pursuant to its own. tenns, is: 
an amendment of this Agreement. · · 

I ~ 
0 

I 

2: The .. Certificate Holder shall notify EFSEC of it~ intent to t~nnina.te the Project.. 

3. The Cetti:ficate Holder shall ter:roinate the Pi·oject if, at the writt~n l'equest of the 
Council, the Certificate Holder demonstrates that the en,ergy generated by the Project 
.for the past twelve (12) month pel'iod is less than 10% of the Historical Energy · 
Prodtlction (as defi;ned. below) and the following exemptions do not apply: the twelve 
(12) month reduced' energy output period described above is the resu~t of (i) a repait, 
restoration or improveme:qt to an mtegral part of the Project that affects the . . . 
generation of electricity that is oeing diligently pursued by the Certificate. Holder, or 29304 
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(ii) a fo~ce maj ~ure event) includi:Ug~ but not limited to, an. extende.d low wind period. 
. Historical Energy Production means the sum of.all energy ge:J:!.erated by the .J;Jroject . · 

divided by the number of months since the beginning of Commercial Operation 
multiplied by twelve, stru.iing twelve nio:uths after Commercial. Operation 
commences . 

.4. The Council may .initiate proceedings leading to. ~CA amendment pursuant to WAC 
463~66~090. ' . ' 

'•, 

-

C. Decom~issio~±ug T:lming nnd Scr(pe 

1. Timing. The Certificate Holder shall commence deconnni?sioning of the Project' . 
within twelve (12) months following the ter.mina,tion described in Article VID.B 

·above. · · 

. . ' 

The period to 'peiform the deconnnissio:nitig may be extended if there is a delay 
caused by conditions beyon4 the control of the Certificate Hold~r including, but not 
limited to, inclement wet,lther conditions, equipment failure, wildlife cons~derations or 
the.availabil:ity of cranes or equipment to support deco!OJ;llissio:ning. · 

2. Scope. Deconunissioning the Project shall involve removal of the Turbines; removal· 
of foundations to a depth of four ( 4) feet below grade; regrading the areas around the 
Project Facilities; removal ofProject access roads and overhead cables (except for 
any' roads and/or power.cables that Project Area landowners wish to retain); and final 
reseeding of disturbed .lands (all of which shall comprise "Decommissioning;,). 
Deco:mmissio:oiug shall oco~ in the order of removing the Turbines as the fust 
priority and performing the remaining elements :immediately thereafter. 

3. Monthly Re!lorts. If requested by EFSEC, the Certificate Holder will provide 
m~nthly status ~epotis unt~ this deco.rillnissioning work is completed. 

D. DecoinmJssi~ning ·F~riding and Surety 

1. Except as p~ovided ~ Art.Vlll.D.3 bdow, the. Certificate Holder or any Transferee, 
as the case may be, shall provide financial assurance sufficient, based on detailed 
engineering estimates, for decommissioning costs in the fo:nn of a perform~ce bpnd, 
guaranty or a letter of credit to ensure the availability of funds for such costs (the 
"Deconun:issionin.g Security'') to BFSEC. The Certificate Holder shall include a 
det~ed engineering"est:i:rnate of the o'pst of deco:mmissio~g in its Initial Site .: ·. 
Restoration Plan submitted to EFSBC. · 

' . ' 

The Initial Site Restoration Plan shaJl p1·ovide that the decon:unissioning costs shall be 
reevaluated.annually during construction of the Project and once every flve (5) ·years 
thereafter from the date oflSubstantial Completion to ensure sufficient funds for · 
decom:n:rlssiomng. lf deemed appropr:i~te at that time, the amount of dec~mmissioriing 
funds may be adjusted by BF$EC accordingly.· 
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· i 2. · The duty to p1·ovide such security shall commence thirty (30) days prior to the 
beg:i:rining.of Construction. 9fthe Project,, and shall be renewed on an iu:u;lual basis. On 
or before the date on which fmancial security must be established, the Cert:i:fi.cate . 
Holder shall provide BFSEC·with o.tie of the following security devices that is 
. reas'onably accept~ble to EFSEC: . · · · . · . . . ' 

Periormanc'e Bond. Tht;J Certificate Holder or any Transferee, as the \)ase may 
be, shall provide financial security for the perfonnanc~ of its ·. · · . 
decqmmissioning obligations through a Performance Bond issued by a surety 
registered with the Washington State l:Qsurance Cotninissioner and whichJs, 
at' the time of delivery of the bo.p.d, on th(;) authorized insurance provider l,ist 
published by the InSurance Comnrlssionet. The Perfonnance Bond· shall be in 
an amount ·equal to the .decommissioning costs. The Peif'ormauce Bond shall 
be for a ter.m. of one (.1) year, sball be cpntinuously renewed, extended, or 
re:rlac~d so that it remairis in effect for the remaining teim of this Agreement 
or until the secured decomm:issiotting obligations .are satisfied, whichever 
·occurs sooner. Jn order to ensUJ:e continuous renewal of the P'erformanc·e 
B9.nd with no lapse, each Perlonnauce Bond shall be required to be exte~ded . · 
or replaced at least one month in advance .of its expiration date. Failure to 
secure such renewal or extension s:P,all constitute .a deffl.ult of the Applicant 
·un&w this· Agreement and pnde1• the Bond provisions; or . 

Leiter of Credit. The Certificate Holder or any Transferee, as the case may 
be, sh~ll provide :financial security for t_he performance of its . 

· decornn:rlssio:ning obligations through a letter of credit issued by a bank whose 
long-tenn debt is rated <~A" or bette~· by a Rating Service. The letter of credit 
shall be in 'an ~ount equal to the decommissioning costs. The letter of credit 
shaft be for a term of 1 year and shall be contin\lously renewed, ext~nde~ or 

, replaced so that it remains in effect for the remaining term of this 
Development Agreement or until the secured deconun:iesioning obligations a:l.'e 
satisfied, whlchevet· occurs soonet. The State of.Washington, by and tlli:ough 
EFSEC or its.successot or designees,· shall be authoriZed 1mder the letter of 
cre9it to mrike one or more sight dniwitlgs thereo:q. upon certification to the 
issuing bankofthe.Applfcant's or Transferee's (as the case may b~) fidlure· to 
p~l'forn'l. its decommissioning obligations when due; or · . . 
. . 
Guaranty. Applicant or any Transferee, as the case may be, shall provide 
f4lancial seCl..U'ity for the perlonnance of its· decommissioning ob.ligations by 
delivering a payment guaranty guaranteeing its decomm:is'sioh:ing obligations 
hereunaer from au entity (i) having, at the time of delivery of such guaranty, a 
senior unseomed long term d~bt rating C'Credit ~ating'') of (1) if such ~ntity . 

. . . has a Credit Ra~ing ftom Standat:d and Poor's but not from Moody's, BBB~ O;t' 

· better from Standard and Poor's or (2)' if such entity has a Credit Ra~ing from 
, Mo.ody's but 1;1.ot from Standard and P9or's, Baa3 01~ better from Moody>s or 

(3) if such entity has a Cl'edit Rating from both Standard and Poor's and.. ·. 
Moody's, BBJ?- or bet1:e1' from Standard·and Poo1·'~ and Baa3 or better from 
Moodts;. or (ii) having audited financial statements, prepared by a 
nationally~recognized f4m of :indepe~dent auditors a:ild indicating a financial 

·net worth Of at feast $75,000,000. :29306 
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If Project ownership is transferred after the effective date ofth:is Agreement pursu~t 
to applicable EFSEC laws and regulations, EFSEC has the right to require, consider 
and appr.qve other fmancial :instrUments and/or assurances that woi:tld provide for the 
Certifioate}lolder's petfoimance of its decoffimissionlng obligations pursuant to·· 
Article VIU.C arid VIll.D of this Site. Certification Agreement. 

ARTICLE ri::: SITE CER~Ill'IC.ATlON AGME~IENT ~SIGNATURES 
... 

Dated and effective this--~---'--- day of ______ "'---' 20_· _ . 

. . FOR 1'HE S:r'ATE OF WASHINGTON 

Christine Gregoire, Governor 

. FOR WBJSTLING RIDGE ENERGY LLC 

Jason Spadaro, President. · 
Wbistli:llg Ridge Energy LLC 

... 
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ATIACHMENr I 
' ' ' 

Whf~tling Ridge Ehergy ProjeCt 
· L.~gal D~scrjptlons & OW!'Jersh1p lrite~e$~ · · 

The land .deslirlption beiow Is .from the Whlstlln'g ~ldge Appllcatlori wltry ,notes reflecting t~e· Colincil.~s' 
·decision to eliminate tqw~r· construction on the ridge areas prQposed to contain· the lower Strht_gs·A,:t 
- A7 & C1 " cs, as p~escr!bed in the Re~om;,endatlon Orde.r and the Site c~rtificatlon Agr~ement. 

' . .. . . 

' I '• 

... 

1. lntroduct)on! ··'': 
'' . 

Th~ pro.pos~d Whistling Ridge EnE,argy Project ~~uld be Jocat1;1d o·~ private land' approxi_tnately 
seven mile.~ northwest of the City of White Salmon in s'kamqnla Cout1ty, Washln.a\o.o . .'. The 

, . project W?Uld be lccated on commercial forestland owned by S.O.S. Co., LLC and ~roughton 
Lumber· Company In an u.nlncorpo'ra·ted area of Skamania County, 'outside of the Columbi.a River 
Gorge ~tfcin~l Scenic Area; ·. 

An alternative site 'ts proposed for<!. malntehance and operations fadiit'{, locate a outside. qf <Jnd 
. to the 'west of the project stte along West Pit Road. This land Is owned by the Broughton 

1\. t I I I 

Lumber comp.any. .. · 

Whl.stl.lng Ridge Ener~y\Lc, a ~pedal purpose c'orpora'tlon operating in the ~~ate of Washington, 
Is developlt)g and would own th~ project. · , 

The total project area encompasses apprpxlmately 1,152 acres in Sections 5, 6, 7, 8, and 18 of . 
T.ownshlp 3 Nqrth; Range 10 East, and in Saction 13 ofTownship 3 North, Range 9 East: 

o I ~ o o 

The alternative operations and n)alntenance yard along West Pit Road would encompass .. 
·approximately s acres In Sectlon·1 of Township 3 North, Range 9 East.' . . 

2. Legal Desert~ ion of Property: 

Rt;l,al pro'perty sltur,1ted In the county of Skamania, State of W;shington, h~~eby described as 
follows: - . · · 

. . . ' . 
To~n~~-lp s·.~Prttb-l<~11.~e :t<fEasti)\tthlii·.WWatw)l.tte'·fvler!dian: : · ·. . · ·: . . . 

· $eGtlon 5: The West· Half of~he southwest d.ua11er (No To0e.r co'nst.nict!on in· Section 5} 
Section 6: Al.l except for the West.Half of the Southwest-Quarter (N~.'rower 
constructlo~ ·~~ the North Half 0f the Southeast Quarter ood the Northeast Quarter,) . 

. Section 7: The $outh Half of the s'outhwest Quarter, the Northeast Quarter of the . 
Southwest Quart'er, the West Half of the South.east Quarter, the East Half of the· . 
No~nwest Quart~r and ~he Northeast 'quarter excluding lands within the Columbia River 
Gorge Nat!~nal sc.enlc Are·a; ' · · ' · · · : · · 
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,- ... 

( 

Section 8: The We~t Half ofth~ N<lrth~est 9uartilr excluding lands'Withln the. Colut!JI";lia 
River. Gorge National Scenic.Area.' · 

· Section 18:· The Northwest Quarter, and. the Northwest Quarter ~fthe Southwest . . ' . . ' . ' 

quarter excluding lands within the' Columbia 'River·t'3~rge Natfonaf.scenlc Area.' (N'o 
t~wer·constr~Jctlon in the s·outh. half of the Northwest Q~arter & the Northw~st . 
Quarter ofthe·Southw.est Quarte'r) : ' · .. 

ToWnship-3 North; l).cr~~e 9 East of the Willamette MaricJiarf: 

Section 1.3: The' Ea·st Half of the So~theast O.tiarter excluding lands within the.:cofurrlbia 
Rivet Gorge 'National Scenic Area. (No Tower 9onstruction In Section 1.a) 

3. Legal be~criptlon of Alternative Marntenanca & Operation Fac1Jity: 

Township 3 North, Range 9 East of the Willa~ette Me'ridlarl: · 

Se'ttion 1: Portions of the s'outhea~t Quarte'r of the Sout!1east Quarter, and the 
Southwest Quarter, 

'• . ~ ' 

. , .,. ... 
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. Tower Con'figuratlof.l f{evi~w 

Based on a project site review and visits to all of the vtewili_g areas referenced in the Applicatron1 as w~l 
as extens.lve Cou'ncil discussions nigarding''the varfo.ws to.we~ sirmtlatfons provided In the Application,.fhe 
Council concluded that both the A1 thr'u'A7 Tower String and the C1 thru C8 Tower Strlng would ·result In 
unacceptable impacts to a number bfvlewscqpes revle.~ In the.process. Therefore1 the.Councl11 · 

:based on its review lncludJng'the analysis found in.Table 1 below, 'recommended that ·proposed Tower 
stH~gA1 ::'A7 and Tower String C1 ~cs be eliniln~ted froiJ: the.proJect as·a condition ofJts 'approva.l. 
The proposed SCA accordingly authorizes the Applicant to site turbines in the areas designated ln th~ 
Appl!catlon for strings A-8-:- A-13, B··1 ~ B-21,·0-1 ~ 0"3, E"1- E-2 and F~1- f-3. · 

' ' 

TABLE 1- Viewing .. Sit.e An.alysis 
.. 

' 
.~ mJ.ruL!l .QEIIQNj .o.ei.!mU .Sl!LBC't'liD dP'rtt'iN'ti' 

JAII/urblnes) TUrbln~s Redu~ed: .Turbines Reduced: Turbines lleducad: 
Res1d!lng VIsibility Ai-1 . C1·S A1·7, C1·S 

Resulting VIsibility Rq.oiultlng VIsibility Resulting VIsibility 
1 Bli-2:1, Ci-S, D:t.-31 E1-2 No Change, No A·Strlng'vlslbie Approximately}{ 'Reductro·n . Approximately U Reduction In Turbine 

ln Turbine VIsibility . · .vlslbl~ 
2. BS-21, C1-8,-D1-3, E:t-2 No Cliange, No A-StrlnQ VIsible Approximately 1/8 Approximately 1/3 Redu~an In 

Reduction In Turbine ·. Turbine Vlslblllt'/ 
'VIsibility : 

a B1-16, C1-8, D1-8, El-21 f1-3 No Change, No A·Strlns VIsible Appr9xlmately 1/3 Approximately 1/S Reduction ln 
RedutiJOO In Turbin~~ Turblna yrslblllty 

VlslbllllV 
4 A1-8 Approxlm~taly zero Turbine No Change Apprmdmately ;wo Turbine Vlslbllity 

' VIsibility 
s A:l.0.13, 8:1.-!6, Fl-3 No Change No Changa NoChanae 

•' ,. ... 
7 A1,13, B1·13, fo1·3 Approximately One lhlrd No Change Approximately 1./3 Reduction In 

Reduction In lurhfne VIsibility No C·Strlrig VIsible Turbine VIsibility 
8 A1-4,'C:l.·8 zar<l A-String lurblne'VIslbfllty, Zero C·Strlng TUrbine , zero Turbine VIsibility 

Vt~lbllllY 
10 Al-7, C!-8 Zero A-String lurbh1e VIsibility Zero c-strlnll Turbine· Zero Turbine VIsibility 

VIsibility 
il B9-21, c1-a, 0:1.-a, 111-2 • No Change, No A-String VIsible Approximately l/8 Approximately 1/3 RedUction In 

Reduction hi Turbine ru·rbJna VIsibility 
. VIsibility 

12 B:l3·2l1 Cl-8, D:l,-31 El·2 No Change, No A-String VIsible Approxlmatelyl4 Reductrori Approximately~ Reduction In Turbine 
· In Turbine Vlslbllltv vrslbilftv 

'lll Ai·S, Bl$·2~ .. Approximately On a Half No Change Approximately J!i. Reductio!) In Turbine 
Raductlcm In Turbine VIsibility . No C-Strlng Vl$lble · • 'VIslbllltv · 

:!,4 A1··18, ll1-9 Approximately one Half No Change Approximately·)\\ Reduction In lurblne 
.Reduction In Turbine VIsibility N,o C·Strlng VIsible Vlslblllr,y 

15 A1·10 ,Mproxlmataly '){ Reduction In . f'loChanee , Approximately V. Reduction In 'l'urblne · 
TUrbine Vl~lbillty No c-strlng VIsible ·VIslbllit,y 

16 Ai-8 Approximately Zero lurbtne No Change Approxlmataly zero Turbine Vl.slblllty 
. VIsibility No C·Sirlng VIsible 

:17 AS·o zarq Turbine Vfslbllity No Change. Zero 'f\Jrblna Vlsfbllt\y 
No c-strlne VIsible 

l8 A5"7 Zero l'urblne VIsibility ' ,. No Change 
N'o-c-Strlng VIs !lila 

Zero Turblne·VIslblllty 

19 . B~G-.2:1, C1-8, 0~-3 No Chango Approximately~ Reduction Approximately~ Reduction. In T.urblne 
No A-String Visible In Turbine Vlslbl[ty VIsibility 

20 - A1-13, F1"3 Approximately Y. Reduction In No Ch'ange AP,proxlmataly ~ Reduction In Turbine . 
,I Turbine VJslbllltv No C·Slrlng VIsible '. VJsfbfllty 

21. ·Al-4 Zero Turbhie Vfsl!lfllty No Change z_ero TUrbine Vlslb111ty 
' •' No C·String VIsible 

22 A:l.-8 .. Z~ro Turbine VIsibility '•' No Change " .. ~ero TUrbine VIsibility .. '• 
" ' '' No c-strlng VIsible 

29 Ai-8 Zero Turbine VIsibility No Change • zero Turbine VIsibility 
No C·Sttlna VIsible ' ' 

Full 50 TUrbines , 4a Turbines · 42 TUrbines S5Turblnes · · · 
'j100%) (86% 1\cmalnlt~al ' (84% Ramalrilng) 11o% liein~fl1'1nllf331o __..,.. 



Tafoya, Keely (ATG) 

From: 
Sent: 
To: 

OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV> 
Friday, April12, 2013 4:44PM 
Tafoya, Keely (ATG) 

I '-

Cc: tlmcmahan@stoel.com; ELMARTIN@stoel.com; wbcollins@comcast.net; Essko, Ann 
(ATG); susan@susandrummond.com; kick@co.skamania.wa.us; rick@aramburu­
eustis.com; nathan@gorgefriends.org; gkahn@ rke-law.com 

Subject: RE: Friends of the Columbia Gorge, et al v. State Energy Facility Site Evaluation Council 
et al. - 88089-1 Filing 

Rec'd 4-12-13 

Please note that any pleading filed as an attachment to e-mail will be treated as the 
original. Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court 
the of the document. 
From: Tafoya, Keely (ATG) [mailto:KeelyT@ATG.WA.GOV] 
Sent: Friday, April 12, 2013 4:43 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: tlmcmahan@stoel.com; ELMARTIN@stoel.com; wbcollins@comcast.net; Essko, Ann (ATG); 
susan@susandrummond.com; kick@co.skamania.wa.us; rick@aramburu-eustis.com; nathan@gorgefriends.org; 
gkahn@rke-law.com 
Subject: Friends of the Columbia Gorge, et al v. State Energy Facility Site Evaluation Council et al. - 88089-1 Filing 

Good afternoon, 

Please find attached the Respondent State Energy Facility Site Evaluation Council and Governor of the State of 

Washington's Brief of Respondents in the Friends ofthe Columbia Gorge, et al v. State EFSEC matter, Supreme 

Court# 88089-1, on behalf of Assistant Attorney General Ann Essko, WSBA #15472, 360-586-3633, 

AnnE@atg.wa.gov. 

Per my phone conversation with Amy at the Supreme Court, the appendices attached to this brief will be 

placed in the US mail today as they exceed the 25-page limit. Thank you. 

£ega( Jlssistant 

JLttomey qenera['s Office 

9'o·vemment Operations ([){vision, :JvfS 40108 

7141 C[eanwater Lane 

Ofympia, rvtJJL 98501 

360-664-2759 (direct) 
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