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A. INTRODUCTION AND IDENTITY OF RESPONDBNI 

Respondent Blayne Coley asks this Court to deny the State's 

petition for review because it does not meet the criteria of RAP 13.4. 

Alternatively, if this Court grants review, the Court should also grant 

review of the trial court's erroneous denial of Mr. Coley's motion to 

represent himself. That issue was presented to the Court of Appeals. 

However, because the Court of Appeals found the trial court had 

misallocated the burden of proof at the competency-restoration hearing 

it was Ulmecessary for the court to reach the self~ representation issue. 

B. ISSUES PRESENTED 

1. United States Supreme Court cases permit the states to 

determine the procedures to employ in competency proceedings 'Yithin 

constitutional limits. Thus, in a competency proceeding, compliance or 

lack thereof with state procedural requirements is in large pmt 

determinative of whether a person has been afforded due process as 

required by the Fourteenth Amendment. Washington courts have 

recognized that the competency procedures in RCW 10.77 require the 
. . . 

State to carry the burden ofproof. Did the Coutt of Appeals properly 
. . 

conclude that after a person is found incompetent due process requires 
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the State carry the burden of proving the person's competency has been 

restored? 

2. The Sixth and Fourteenth Amendments and Article I~ section§ 

22 guarantee a cl'iminal. defendant the right to represent himself so long 

as the request is timely, unequivocal~ and knowingly and voluntarily 

made. Mr. Coley made repeated requests to represent himself 

beginning nearly 18 months prior to trial. Mr. Coley's requests were 

not equivocal nor accompanied by a request to delay trial. Where the 

trial court repeatedly deferred ruling on the motions without ever 

resolving the matter, did the Court deny Mr. Coley his right to 

represent himself? 

C. STATEMENT OF THE CASE 

When police offi.cers answered calls regarding a heated 

argument between .Mr. Coley and his girlfriend, Christine Hill, Mr. 

Coley volunteered that he had been sexually assaulted by Ms. Hill's 

then 13 year~old son, S.U. 12/16/10 RP 243-45. Officers arrested Mr. 

Coley. 

Mr. Coley gave additional statements repeating his claims of 
.. .. 

victimization, and describing two incidents in which he and S.U. 
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engaged insexual intercourse. 12/16/10 RP 320-23. In Mr. Coley's 

words> he allowed S.U. "to sodomize" him. Id. at 323. 

Shortly after charges were flled defense counsel voiced to the 

court his concems regarding Mr. Coley's competency. 7/8/08 RP 1. 

Based on counsel's concems the court ordered Mr. Coley to undergo a 

competency evaluation at Eastern State Hospital. Following that 

evaluation the court found Mr. Coley competent. 12/9/08 RP 1. 

At a hearing in February 2009, Mr. Coley made a motion to 

represent himself. 2/10/09 RI) 5. After a brief colloquy the court 

gtanted that request.ld. at 5-12. The court appointed defense counsel as 

stand-by counsel. !d. at 11. 

At a subsequent hearing Mr. Coley made a motion to "resign my 

prose counsel" coupled with a motion to waive his presence at future 

hearings. 3/9/09 RP 3. The court promptly and with minimal comment 

reappointed counsel for Mr. Coley. Id. 3. The court did not rule on Mr. 

Coley's request to waive his presence. 

Following yet another continuance, sought by defense counsel 

over Mr. Coley's objection, J\1r. Coley requested that he be permitted to 

return to his pro se status. 3/31/09 RJ> 5; 4/20/09 RP 1. The trial court 

engaged in a brief conversation with Mr. Coley regarding his request. 
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4/20/09.RP 6-8. Following that conversation tl~e court expressed its 

concern that Mr. Coley was not competent. !d. at 13. Thus, rather than 

rule on Mr. Coley's prose request, the court referred him for further 

evaluation at Eastern State :Hospital.ld. at 16. 

On July 16, 2009, at the recommendation of the staff at Eastern 

the Court found Mr. Coley incompetent and ordered an additional90~ 

clay commitment to permit possible restoration of competency. CP 38· 

39. 

In October 2009, the court received a report from Eastern in 

which the staff opined Mr. Coley was now competent. 10/27/09 RP 2. 

Defense counsel, however, .noted he had obtained a separate evaluation 

of Mr. Coley that concluded Mr. Coley was incompetent. 10/27/09 .RP 

1. The court responded that because the report tram Eastern reached an 

opinion of competency there was no longer reason to doubt Mr. 

Coley's competency and thus the burden was on the defense to note a 

hearing and contest that conclusion. 10/27/09 RP 2. 

After numerous continuances the court conducted a competency 

hearing on June 11,2010. At that hearing the court determined that Mr. 

Coley had the burden of proving his continuing incompetency. 6/11/10 
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RP 9. Following tl~ehem:ing the court determined Mr. Coley had failed 

to prove his continuit1,g incompetency. CP 40~41. 

A jury convicted Mi·. Coley aschm·ged. CP 61~62. 

D. ARGUMENT 

1. The Court of Appeals properly concluded that Due 
Process requires the State bea1· the burden of 
proof at a competency restoration hearing. 

It is unquestionably a fundamental right not to be tried while 

incompetent. Cooper v. Oklahoma, 517 U.S. 348, 354, 116 S.Ct. 1373, 

134 L.Ed.2d 498 {1996); Drape v. lvfissouri, 420 U.S. 162, 171-72, 95 

S.Ct. 896, 43 L.Ed.2d 103 (1975) (accused person's competency to 

stand trial is "fundamental to an adversary system of justice"); U.S. 

Const. amend. XIV. A person is competent to stand trial only when he 

has "sufficient present ability to consult with his lawyer with a 

reasonable degree of rational understanding" and to assist in his defense 

with "a rational as well' as· factual understandihg of the proceedings 

against him." Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788,4 L. 

Ed. 2d 824 (1960) (inteenal quotations omitted). 

Wheee a defendant's competency is at issue, a court must 
'. 

comply with the procedural requirements ofRCW 10.77 in order to 

satisfy due process. State v. Hecldrick, 166 Wn.2d 898, 904, n3, 215 
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P.3d 201 (2009). Those statues require a court order a competency 

evaluation whenever thete is reason to doubt the person's competency. 

RCW 1 0.77.060(1 ). If~ following an evaluation a coutt determines the 

person incompetent, the court my order the person committed for 
. . ' 

efforts to restore his competency. RCW 10.77.084(1)(a). Following that 

restoration period, a court Iimst hold a hearing to determine whether or 

not competency has been restored. RCW 10.77.084(1)(b)(c). 

The question in this case is not, as the State suggests, which 

party bears the burden of proof at an initial hearing to determine 

whether a defendant is competent. Instead, because trial the court had 

already determined Mr. Coley was incompetent, CP 38w39, the only 

question presented is after a defendant has been found incompetent 

which party bears the burden of proving his competency has been 

restored. On that point, the State has offered no authority to support its 

view. Nor has the State ofi:Cred any authority which contradicts the 

analysis of the Court of Appeals. In fact, the reasoning of the Court of 

Appeals is readily supported and dictated by the statutory structure 

governing competency proceedings. 

Because competency proceedings arise out of criminal 

proceedings the process which is due is that set forth by relevant 

6 



statutes unless '~it offends.some principle of justice so rooted in the 

tradi~ions and co1J.scien9e ofour.people as to be ranked as fundamental.''. 

State v. Hurst7 173 Wn.2d 597,602-03,269 P.3d 1023 (2012) (citations 

omitted). The Sta~e conte11ds that a defendant must always bear the 

burden of proof because the law requires that a person is presumed 

competent. Petition at 5. From this premise, the State surmises that the 

burden must therefore always be on the defendant to prove his lack of 

competency as well as his continued incompetency after a finding that 

he is not competent to stand trial. Petition at 7. 

However, that presumption does not appear anywhere in the 

language ofRCW 10.77. Because the statutes alone dictate the 

procedure, and this presumption is not dictated by the statute, there is 

no basis to apply it in competency proceedings. 

But even assuming such a presumption might be implied from 

the statutes, that presumption is rebutted once there is a reason to doubt 

the person's competency. RCW 10.77.050 provides: "No incompetent 

person shall be tried; convicted, or sentenced for the commission of an 

offense so long as such incapacity continues." RCW 10.77.060(1) 

provides that "[w]henever ... there is reason to doubt his or her 

competency" the court must stay the proceedings until a determination 
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, ... 

of competency has been made. State v. Sisouvanh, 85422-0,2012 WL 

4944801 at 6 (Oct. 18, 2012). Competency may not be waived. In re 

the Personal Restraint ofFlemtng, 142 Wn.2d 853, 864, 16.P.3d 610, 

(2001). To the e~tent presumptions exist, the only logical rule is; as the 

Court of Appeals f~und,that aperson's mental state is presumed to 

remain unchanged until the court finds differently. Opinion at 10 (citing 

inter alia, State v. Platt, 143 Wn.2d 242,251 n.4, 19 P.3d 412 (2001)). 

Thus, a person might be ptesumed competent until found incompetent, 

and too, an incompetent person is deemed incompetent until a court 

finds competency has been restored. 

If the State were correct, and the supposed presumption of 

competency survived at every stage of the proceedings, a person would 
. . 

be presumed competent even as the court finds reason to doubt his 

competence. A person would be presumed competent even after a court 

issued a finding that the person was incompetent. Indeed, a finding of 
. . 

incompetence woul~ be meaningless if the person were still presumed 

competent. And the State cannot posit any theory whereby Due Process 

permits the involuntary commitment of a person who is presumed 

competent. Instead, even assuming one could find the presumption in 

the statute, that 1'resumption cannot survive once the court finds there is 

8 



reason to doubt competency. It follows that any such presumption 

cannot support the allocation. of the burden of proving restoration on an 

incompetent defendant. 

The State's theory also suffers n1any practical flaws. For 

example,. ifthe State~ s expert believes a person is incompetent due to a 

mental illness yet the person maintains he is competent, perhaps as a 

manifestation of that very mental illness, the State's theory would 

require the person carry the burden of proving incompetency. Of course 

that person has no motivation to do so as he does not believe himself 

incompetent. As such, they may refuse to prove what the State's 

experts know to be true. And the result of this process is in essence a 

finding of competency by default, not based upon any proof at all but 

rather a failure even where the evidence if offered would readily do so. 

Permitting a finding of competency by default is little different 

than permitting a finding of competency based upon the agreement of 

the parties. The latter is plainly not permitted by due process. Fleming, 

142 Wn.2d at 864. The State has offel'ed no explanation how the former 

comports with either the statute or the constituticm. 

But the State maintains 

There is no reason that due process requires the burden 
· of proof to shift .... With a new report form·the same 

···' 
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agency that previously declared the defendant 
.incompetent now.dqclaring him competent, the burden 
should remain with the defendant to prove otherwise. 

Petition at 8. That claim misses much. First, the State presupposes the 

defendant had the burden of proof at the initial hearing at which he was 

deemed incompetent. Cases interpreting the provisions ofRCW 10.77 

recognized the State bears the burden of proof throughout the 

proceedings. State v. Wicklund, 96 Wn.2d 798, 805, 638 P.2d 1241 

(1982); see also, Born v. Thompson, 154 Wn.2d 749, 753~.54, 117 P.3d 

1098 (2005) (noting there was no dispute that State bore the burden of 

proof, rather the only dispute was what standard the State must satisfy); 

State v. Hurst, 158 Wn.App. 803, 811, 244 954 (2010) (same), 

affirmed, 173 Wn.2d 597 (2012). Wicklund recognized the state must 

carry the burden of proof at the initial competency hearing. Hurst 

recognized the state bears the burden at second restoration hearing. 

There is nothing in the statutory scheme that suggests that in between 

the but'dcn shifts to the defendant. Contl'ary to the State's belief the 

burden has not shifted at all. 

Second, under the statute, the tl'ial court alone, and not DSHS, is 

tasked with determining a person's competency. See RCW 

1 0.77.084(1)("If at any time during the pendency of an action and prior to 
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judgment the court finds ... a defendant is incompetent" the court may 

stay the proceedings); RGW 10.77.084(2) (if at any time a professional 

person believes "competency has been, or is unlikely to be, restoted, the 

defendant shall be retumed to court for a hearing" fOl' court to determine 

if restoration as occurred.) Thus, whether DSHS or any other agency has 

reached a new conclusion as to competency is not relevant to the question 

of who bears the burden of convincing the trial court that its prior 

determination of Mr. Coley's legal status should be altered. 

The opinion of the Court of Appeals properly applied the 

statutes and fully comports with the requirements of due process. As 

such the opinion does ilot present a constitutional issue at all. The State 

has not demonstrated tmy basis for granting review under RAP IJ.4. 

2. If this Court grants review, the Coiut should 
review trial court's refusal to address Mr. Coley',s 
request for self-representation. 

Because the Court of Appeals found the trial court erred in its 
determination of Mr. Coley's competency the court did not reach Mr. 

Coley's claim regarding the erroneous denial of his right to represent 

himself. The trial court's ruling presents a substantial issue under 

Article I, section 22 and the Sixth Amendment and is plainly contrary 

to this Court's decision in State v. Madsen, 168 Wn.2d 496, 503, 229 
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P.3d 714 (2010).Review of~~is claim is appt·opriate under RAP 1_3.~ if 

this Court grants .the State's petition. 
. . . 

Article I, section22 ofthe Washington Constitution explicitly 
. . . 

guarantees a defe~1dant the right to "appear and defend in person, or by 

counseU' Madsen, 168 Wn.2d at 503. The United States Supreme 

Court has recognized the Sixth Amendment implicitly provides a right 

to self~representation. Faretta v. California) 422 U.S. 806, 819, 95 

S.Ct. 2525, 45 L.Ed.2d 562 (1975). 

and, 

It is the defendant who suffers the consequences of a conviction, 

It is the defendant) therefore, who must be free 
personally to decide whether in his particular case 
counsel is to his advantage. . . . his choice must be 
honored out of the respect for the individual which is the 
lifeblood of the law. 

Faretta, 422 U.S. at 834 n.46 (quoting Illinois v. Allen, 397 U.S. 337, 
,>_. '· 

350~51, 90 S.Ct. 1057, 25 L.Ed.2d 353 (1978)). 

The trial court's discretion to grant a criminal defendant's 
. . 

request for self repr~sentation "lies at a continuum" based on the 

timeliness of the request: 

(a) if made well before the trial ... and unaccompanied by 
a motion for continuance, the right of self~representation 
exists as a matter of law; (b) if made as the trial ... is 
about to con:imence, or shortly before, the existence of 
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the right depends on the facts of the particular case with 
·a measut~e of discretion reposing in the trial court in the 
matter; and (c) if made during the trial ... the right to 
proceed prose rests largely in the informed discretion of 
the trial court. 

State v. Vermillion, 112 Wn.App. 844, 855,51 P.3d 188 (2002). 

On Apri120, 2009, Mr. Coley requested that he be pe1'111itted to 

waive his right to be represented by counsel and represent himself. 

4/20/09 RP 1-2. The court briefly discussed the matter with Mr. Coley 

but the court determined its concerns for Mr. Coley's competency 

required the court to refer him for further evaluation at Eastern State 

Hospital. Id. at 4/29/~9: The court did not resolve Mr. Coley's waiver 

of counsel. 

Following a lengthy confinement at Eastern State Hospital, Mr. 

Coley was again before the court in November 2009, at which time he 

continued to voice his displeasure with his attorney. 11/9/09 RP 8. . ' ' ,, . ' 

·' 

After several lengthy delays, a competency hearing was finally 

held in June 2010. At that hearing, Mr. Coley again stated he wished to 

represent himself. 6/11110 RP 140-42. Although the court had still not 

ruled on Mr. Coley's April 2009 motion to represent himself, and did 

not rule on the request then in front of it, the Court told Mr. Coley he 
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would need to renew the motion at a later date. 6/ll/10 RP 143-44, 

162. 

Mr. Coley made his request to proceed prose roughly 20 

months prior to the commencement of trial. 

There is no requirement that a request to proceed pro se 
be made at every opportunity. Further, a tl'ial court's 
finding of equivocation may not be justified by 
referencing future events then unknown to the trial court. 
Such prophetic vision is impossible for the trial court. 

Madsen. 168 Wn.2d at 507. Nonetheless, Mr. Coley made and 

renewed his motion several times. Yet the court never ruled on the 

motion. Indeed, the initial motion was followed by Mr. Coley's 

commitment for a competency evaluation. HJncompetency may be a 

legitimate basis to find a request for self-representation equivocal, 

involuntary, unknowing, or unintelligent. However, simply defen·ing 

ruling is incorrect as a matter of law." Madsen, 168 Wn.2d at 509 

Despite the plain holdh1g of Madsen, on appeal the State has 

responded that Mr. Coley's rt1otion was not denied, but rather his 

"April20, 2009, request was put in abeyance and then later 

abandoned." Brief of Respondent at 13. First, the State makes no effort 

to provide a legally significant distinction between holding the motion 

in "abeyance" and "deferring" ruling on it. Mr. Coley maintains there is 
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'' 
none, as by what~ver ~erm the court is not ruling on his motion as 

required. As Madsen makes clear the trial court's failure.to address the 
. . ' ... . ·. . 

motion "is incorrect as a matter of law." 168 Wn.2d at 509. 

Second, 't\1r. Coley did not abandon his motion. The record 

makes clear that following his lengthy confinement at Eastern Mr. 

Coley renewed his request at subsequent hearings. 6/11/10 RP 140-42. 

Mr. Coley timely, repeatedly and unequivocally requested to 

represent himself. The trial court never mled on his requests. If this 

Court grants the State's petition it should grant review of the trial 

court's denial of Mr. Coley's motion to represent himself. 

E. CONCLUSION 

For the reasons above this Court should deny the State's petition 
. ' 

for review. Alternatively, if this Court grants the State's petition it 
' '·.. "'1 

should grant review of the trial court's denial of Mr. Coleyls motion to 

represent himself. 

Respectfully submitted this 26th day ofNovember, 2012. 

~/~ 
·. G GORY C. LINK- 25228 · 

Washington Appellate Project - 91 072 
Attorneys for Respondent 
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