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STATli~ RUIJeS 



I. INTROIJUCTION 

Washington's Wage R.ebate Act) RCW chapter 49.52 (the «WRA') 

is part of a larger statutm:y scheme designed to protect employees' rights 

to xccclve all compensation they arc owed by reason of their employment 

The WRA pmtects all etnployees, whether their right to compensation 

arises undex a statute, an ordinance. 01'; as in this case, under a contract. 

This Cmu:t has repeatedly conf:irm.ed that as a remedial statute, the WRA 

must he liberally construed to protect employees' rights. 

'fhc Superior Court's decision to grant sm1m1aryjudgment 

dismissal ofPetitim1.er Shau11 LaCoursierc>s WRA claim and the Court of 

Appeals' decision a:ff:itming that dismissal failed to serve the WRNs 

fundamental purpose of protecting employees fhnn unlawful rebates of 

their compensation., The Court of Appeals concluded that. Mr. 

LaCoursiere's earned bonuses were not ~'wages" for purposes of the WRA. 

and that even if the bonuses were (;wages/' there was no unlawful rebate 

by Respondents CarnWest Doveloplnent, Inc. ('~CamWest"), and its 

proside.nt~ Er.ic Campbe1l;1 despite the fhct that Cam.West awarded Mr. 

LaCoursiere the bonuses; taxed him on the contplcte arnount of tho 

bm1uses, deducted the complete mmrunt of the bonuses against its o\vn 

taxes, and then, when it t1.rcd him) failed to pay Mr. LaCoursiere the 

1 Mr. LaCottrs.iere will refer to both defendants, CamWost and Mr. Campbell, collectively 
as "Cam West" for the purpose oft:his supp.lementa! brief: 



portion of the bonuses that had been deposited into a capital account for a 

related 0.11tity\s limited liability <:.Onlpany. 

In addition; the Court of Appeals} conclusion that CarnWest was 

entitled to its attorneys, fees and costs failed to comply with the WRA's 

re.medial purpose ofprotecting employ<}es> right to their earned 

conlpcnsation. Despite the WRA's unambiguous one-way fee shifting 

provision, the Court of Appeals held that M.r. LaComsiere's WRA claim 

vvas really a claim for breach of contract, tmcl Hms, that Cam West could 

recover its fees and costs based 011 a prevailing party fee provision in Mr. 

LaCoursiere~s Ernployment Agreement. ·As detailed below, the Court: of 

Appefils' decision that Cam West n1ay recover its fees and costs is contrary 

to both law and public policy. 

For fhe reasons set forth below, Me. LaCoursiere respectt1tlly 

requests that the Court reverse the Superlm Court's ot'der granting 

summary judgment for CamWest and remand this case to the Sttperior 

Court with instructions consi.stent with the Courfs ruling. 

H. ARGUM.ICN'l' 

A. Smumary of Argument 

'T'his case presents two issues of:first hnpression, which this Court 

reviews de novo. See lvJ(Jhr v. Orcrnthcnn, 172 Wn.2d 844, 859, 262 P.3d 

490 (2011) (explaining that H[a]n order granting surnmaryjudgment is 

reviewed de novd'); State v. Scmders, 169 Wn.2d 827, 866,240 }>.3d. 120 



(2010) (noting that"[ w]hether to award costs and attorney fees is a legal 

issue revievved de novo H). 

First; the Court should reverse the Superior Court's summary 

judgment dismissal ofMl'. LaCoursiere's WRA. c.lahn and hold that an 

employer violates the WRA when it deposits a portion of an mnployee's 

earned bonuses into a related entity's capital HCoount, withholds payroll 

ttrx:es fl'om the deposited portion of the bonuses_, and then fails to pay the 

employee the fllll amount deposited into the Gapital account when the 

employee is terminated. As detailed below, the bonuses Mr. LaCoursiere 

earned are co.mpensation due by reason. of en1ploym.ent and, thus, are 

'\vages" under Washington's wage and hour laws. 'I11is compensation 

was unlawfully rebated and he did not kmTw.ingly submit to the rebate, 

notwithstanding the fact that he signed the Employmet1t Agreement and 

the lLC Agreement. 

Second, the Court should af:f:lem the Superior Courfs order 

denying CamWesfs motion :fox attorneys1 fees and costs and hold that a 

prevailing party fee provision in an employment contract is unen:!brceable 

against an e1nployee vvho has sued to recover wages under Washington1s 

wage statutes. As discussed below, the Court of Appeals' decision 

award!.tJ.g Cam West its fees and costs conflicts with this CourC s ptecedent 

confirming the stwng pro~employce policy underlying Washington\s wage 

statutes, including the WRA. 'I11e Court should adopt the analysis set 



forth in its recent decision in Gandee v. LDL Jl/'eedom Enters., lnc., 176 

Wn.2d 598; 293 P .3d 1197 (2013), which held that a "loser pays)) fee 

provision in a contract is unconscionable, and thus unc:nforceahle, when 

the plaintiff brings a claim under a remedial statute that pmvides for one­

way J:ee shifting. See Gandee; 176 Wn.2d at 605~606. 

R The Court Should Reverse the Superior Court's St:umntuy 
Judgment Uismissal of .Mr. LaCourSJiere's WRA Cb•hn 

1 . The Court Must Inter1)l'et the 'WRA J3roadly to l3est 
Advaqce Its Legislative Pun"lose of Ensuring~Employees 
Eecei~\:t All Com:ttQnsati.on Due by R.eason ofEn1ployrt1911t 

~'Ultimately> in. resolving a question of stntutmy constmction, this 

court wUJ adopt the interpretation. which best advnnces the legislative 

purpose,}) Bennettv. Hardy> 113 Wn.2d 912,928,784 P.2d 1258 (1990). 

This Cmnt has repeatedly confirtrted that the "fundamental purpose" of the 

WRAis 

[t]o protect the wages of an employee 
against any diminution or dedu.ction 
tberefhnn by rebating~ underpayment, or 
fhlse showing of overpayment: of any part of 
such wages.,. Jn otht'}r words, the aim or 
ptll1)0Se of the act is to see that t11e employee 
shall realize the full amount of the wages 
which by statute, ordinance; or <~ontract he is 
entitled to receive from his ~;tnployer, and 
which the employer is obligated to pay~ and 
further, to see that the employee is not 
deprived of such right, nor the employer 
permitted to evade his obligation by a 
withholding of a part of the wages ... 



Ellerman v. CenfelJ.H>int Prepress, 1nc. 5 143 Wn.2d 514, 520~ 22 P.3d 795 

(2001) (internal citations and tnark:s omitted); see aLw ,Morgan v. Kingen, 

166 Wn.2d 526, 538,210 P.3cl995 (2009) (explaining that the WRA 

<;establishes a strong policy in favor of ensuring the payment of the full 

amount of wages earnecPj). 

To prevail on his WRA claim based on Cam.\\' est's unla,vful 

t•ebate of his wages, Mr. LaCoursieTe must establish: (1) that the earned 

bonuses Cam West retained '~Nere "wages/' as defined by Washington's 

wage and hour laws; (2) that CarnWest ''co11ect[ed] or receive[d] from" 

Mr. LaCoursiere 11any pmt of [those] wagesn; and (3) that Mr. LaCoursiere.~ 

did not ''knowingly submit[ T' to CamWeses unlawful rebate of the 

bonuses. See RCW 49.52.050(1), RCW 49.52.070. As detailed below, 

1vJr. LaCoursiere has sa:tisJi.cd all of these elements, and the Court should 

reverse the Superior Coures order granting summary judgment for 

Cam'\Vest. 

2. Mr. La&!J:?JJl:$iQ1:~~--tilQ1lbl§~s Were ~~-Y\!.J!&.~~~-~ 

For the purpose ofWashint,rton's wage statutes, "v . .rage~' i.s broadly 

defined to m.ean "s:..qmpen§ation d}IeJ_qm~!l.QIJ:mlro:ee by reason of 

emnlQY.Lm':!lV' R.CW 49.46.010(2) (emphasis added). "Wages" are not 

limited to an employee's salary or hourly pay> and the term includes 

deferred co.tnpensation in a variety offo:cms. See, e.g., Bates v. City of 

Richland~ 112 Wn. App. 919, 940, 51 P.3d 816 (2002) (holding that retired 

~ 5 ~ 



ernployees' recovery of underpaid pension amounts -was "wages)~ for 

purposes of recovering fees under RCW 49.48.030); .McOimlity v. 

AutoNation1 Inc.> 149 Wn. App. 277, 285, 202 P.3d 1009 (2009) (holding 

tmpaid vacation bene:!1.ts ate '{compensation due by reason of 

employrnent"); .Ncwhes Valley Sch. Dis·t. No. JT3 v. Cl'uz:en, 54 Wn. App. 

388, 399~ 775 P.2d 960 (1.989) (holding sick leave cashout pay qualiHes as 

"wages'' because it "constitute~:! an entiUement to compensation for 

services pet'fonnecP'); Dautet v. fleritage Jib me Ctl'.1 li1c., 89 Wn. App. 

948 P.2d 397 (1997) (noting that cm:nmissionsare considered 

''wages>' under Washington wage statutes). As Division III succinctly 

explained in McGinnity, Hifthe crnployec gets the money on account of 

having been employed, then. the money is wages in the sense of 

1compensatlon by reason of employ1net1t. !J! AlcGinnity, 149 Vln. App. at 

284. 

Whether, and when, an en1.plnyee bonus is eonsidered 11Wages" for 

purposes of Washington's wage statutes, including the WRA, is an issue 

of first impression in this Ccrurt.l The Court of Appeals relied on Division 

IT's 2001 decision in Byme v. Courtes·y Fore£ Jnc. and held that M.r. 

LaCmn·siere's bontllKlS were '\Hscxetimmrt' 1:\lld, as such, wet·e not 

"wages'' but ume1·e gratuities.n EaCoursiere v. Cam West Dev., lnc., 172 

2 The Court ofAppet~ls cited this Courfs 1933 decision in Powell v. Repub!lc Creosotfng 
Co., but that case pt·cdates enactment t)f the WRA. See LaCoursiere, l 72 Wn. App. at 
150·151 (citi.ng Pmve/1, 172 Wash. 155, !56, 19 P.2d 919 (1933)), 



Wn. App. 142, 150-152,289 P.3d 683 (2012) (citing Byrne,, 108 Wn. App. 

683, 690-91, 32 P.3d 307 (2001)). 

Byrne is both tactually and. legally distinguishable. The alleged 

"bonus') at issue in Byme was a television the employee won at an 

auction. Byrne~ 108 V/n. App. at 685. At these auctiOllS, which the 

employee "periodically" attended, he \Nuuld purchase cars on behalf of his 

employer, a cat dealership, and the auction house would then bill the 

dealership :lhr the cats. ld. At the auction in question, a raflle ticket Jlw a 

television was issued for each car purchased, and the employee won the 

television. ld. The ernployer's position was that the televis.ion belonged 

to the employer; when the employee refused to return it, he was fired and 

then sued the en1ployer, alleging, among other claims, that the employer 

fired him "in retaliation for his lawful refusal to retum wages to his 

employer.)} Byrne; 108 Wn. App. at 686. 

The legal issue before the l~prm court was whether the television 

was 11WagesH for purposes of l{CW chapter 49.52. l~J!t'!1e, 108 Wn. App. at 

688. Division IT Hagree[d] that 'wages' should he defined bmadly in the 

context of employers• demands for wage rebate[,r~ and that the television 

could be considered a ~'bonus" (and thus, ''wages,), but only i:fthe 

employee was "regularly paid in televisions" and the televisions were 

"given regularly so as to create an expectatio.n that it will contin:ue." 108 

Wn. App. at 689 (dting Simon v. Riblet Tramway Co., 8 Wn. App. 289, 



293,505 P.2d 1291 (1973)). Only then would the television, a 

"discretionary bonus," qualify as "compensation under an irnpUed 

contract_!' Byrne, 108 Wn. App. at 690. Because the !bets in Byrne did 

not give rise to "an implied contract and reliance;" Division II held that the 

television «·was not cornpensation as a bonus.n Jet. at 691, 

T'he ... hnplied contract" standard relied upon :tn .l~wne is a .H'lr 

narrower test than "con1pensation due by .reason of en1pl.oyment>' 

Tvloreover, the rebated bonus payrnents at Issue here are in no way 

analogous to the television set '1bonus'' in Byrne. Mr. I.,aCoursiere earned 

bonuses for three years in a row, which Ca.mWcst paid. CP 162~63. The 

bonuses were paid on the same day every year, March 15. CP 317-19. He 

earned the bonuses based on his performance. CP 292> 297 ~9 8. Cam West 

took 1)ayroll taxes irmn the earned bonuses5 including the portion of each 

bonus paid into the TJ~C capital account. CP 322, 344. It cannot he 

disputed that unlike the television won in a raffle at issue in Byrne, the 

bonuses were compensation due to Mr. LaCmu·siere by reason of his 

employment by CmnWest. 

Nor does the fact that Cam West had discretion over whether to 

award Mr. LaCoursiere a bonus and discretion to determine the amount of 

the bonus mean that the unlawfully rebated pmil011 of his bonuses are not 

co.mpcnsation due by reason. of en:1ployment. Cj." Simon. 8 Wn. App. at 

290~293 (holding that employee's bmn:ts was ne~m:ted wages'\ despite the 



fhct that "the amount th(weofis discretionary with the employer"). The 

monies at issue here are portions of bonuses that Mr. I.aCoursiero became 

entitled to after Cam West exorcised its discretion. Once CamWest 

decided to and did pay Mr. LaCoursiere a bonus-- as it did for the years 

2005,2006 and 2007, which bonuses were always paid March 15 of the 

following year- tl1at bonus qualified as compensation due by reason of 

employment 

For the above reasons, the Court should held that Mr. 

LaCout·siere's bonuses were wages for purposes ofRCW chapter 49.52. 

3. 

· Him ln Full When He Wtt~J)1imltt:lli. 

An en1ployer violates the WRA. when it Hcollect[s] ox receive[s] 

Ji'mn. any CI1l:ployee a rebate of any part of wages tht)retofore paid by S1Jch 

employer to such employee[,]" RCW 49.52.050(1). This Court has not 

defined the perimeters of what constitutes a ''rebate' uuder tbe WRA, but 

the Court has explained t11at an employer may not be <~p<:lrmitted to evade 

his obligation~} to pay an. etnployee his m' her wages "by n device 

calculated to effect a rebate of a pmt of them[.]" See Stale. v. Car let\ J. 8 

Wn.2d 590, 621, 142 P.2d 403 (1943). Carter did not establish any limits 

on the type of"deviccs" that may not be ttsed "to effect a rebate." See icl. 

A liberal construction o:f:'«rcbate11 is appropriate and indeed, re.quired. See 

Ellerman, 143 w·n.2d a:t 520 (wage statutes ate Hliberally construed to 



advance the Legislature's intent to protect employee wages and assure 

payn1Clit"). 

Here, there is no dispute that Cam West awm·ded the bemuses! after 

dctermi.ning Mr. LaCoursiere eurncd this compensation beceruse of his 

work perfonnance; taxed him on the entire bonus an1otmt, but then re:t\Jsed 

to pay hirn tl1e previously earned bemuses in full when he was terminated. 

Because Mr. LaCoursiere could be terminated at any time; CamWest 

retained sole d1scretion as to whether the percentage ofthe bonus allocHted 

to the LLC capital account would ever be paid to hh:n, or, as it happened, 

whether Carn West would retain the benefit thr itself> as it did vvhen the 

.LLC loaned these funds to CamWest. 

'I'he Court of Appeals haler-that because the bonuses ·were 

apportioned between the .LLC capital account and a pay.m.ent to M·r. 

LaCoursiere at the time Cam.West decided to awat'd eaz;h bonus, as agreed 

by the parties, ~~there was no .rebate to Cam West." LaCoursiere, 172 

Wn. App. at 151~52. In other words; the Court of Appeals concluded that 

fbr wages to be ''rebated/, the actualn1oney 1nust flrst be paid d irecfly to 

the employee and then be retu.rned to the employer. Here; however, the 

entire bonus was constntc:tively paid to Mr. LaCoursiere - indeed, he was 

taxed on the entire bonus,."' before a portion. was returned to Cam West to 

be deposited in the capital account. 

- 10 ~ 



'!'he Court should hold that CarnWest's ref11sal to pay M1'. 

T.,aCoursiere the fuU amount of his earned bonuses was an unlawful rebate 

of wages. 

4. Mr. LaCoursiere Did Not ''Kno 
catTIWest's Rebate_g.fPortion: o 

r Sub:n::lit'~ to 
E!}.rned Bonuses 

The WRA 11rovides that a prevailing employee may recover double 

damages, attorneys' fees and costs. RCW 49.52.070. The only exception 

to an employee;s recovery ofHthe benefits of this sectim1'' is when an 

employee uhas knowingly submitted to [the ernploye!"s] violationsll of the 

WRA. See ld. As tl1is Court recently explained in a case construing 

exemptions to RCW chapter 49.46, the Minimum Wage Act} a remedial 

statute ~<is given a liberal constt·uction" and "exemptions from its coverage 

<are narrowly constt·ued and applied only to situations which are plainly 

and unrnistakably consistent with the tenns and spirit of the logislatimL'~~ 

Anfinson v. Fedex Ground Package .s:vs., Inc., 174 Wn.2d 851, 870, 281 

P ,3d 289 (20 12) (quoting Drinkwitz v. Alliant Techsystems, Inc., 14·0 

Wn.2d29l, 301,996 P.2d 582 (2000)). 

This Court has neve.t' confirmed what test should be applied to 

detenuine whether an employee has "knowingly submitted" t<) his or her 

employer's violation ofRCW chapter 49.52. The two published Court of 

Appeals decisions that consider the "knowing submission'' exception, 

however, make clear that the standard is high: an entploye.r must present 

"substantial evidence'> to show that an employee ''deHberately r!Pd 

"11 ~ 



intentionally deferred to [tlw ompioyer] the decision of whethc.r the 

employee would ever be paid." See Chelius v. Questar i\;ficro.syslems, 

Inc., 107 Wn. App. 678, 682~83, 27 P.3d 681 (2001) (emphasis added) 

(affirming tdal court's findings of fact, based on substantial evidence, that 

ernployees did not ('knowingly subrnit" to unlawful withholding ofwages 

despite "evidence tl1at the parties' contract was modified by an oral 

agreem.ent that any payment of wages due was ccmditioued on the 

company having sufficient funds at the ti1T1e to pay'~); Durand v. HIMC 

Corp., 151 Wn. App. 818,832, 836m37., 214 PJd 189 (2009) (affirming 

trial court's findings of fact, based on Hl:mbstantial evidence," that plaintiff 

~>always expected to be paid the full amount he was entitled to under his 

ctmtnlct')) . 

. Mr. LaCoursiere submits that~ as in Chelius and Durand, whether 

he "knowft1:gly submittedll to CamWel>i's retention of part of .his earned 

bonuses - wages on which .he had already been taxed --- is a. questiou for 

the finder of fhct. Cam West must prove, by substantial evidence~ that Mr. 

LaCoursiel'e '1deliberately f!.V:d intentionally deferred to [Cam West] the 

decision of whether [he] would ever be paid.n .See Chelius1 107 Wn. App. 

at 682w83 (e:n1phasis added). 

Carn West maintains that Mr. LaCoursiere "knowingly submitted." 

to Cam West's rebate of part of his bonuses based on his purported 

agreement to '1a Bonus Structure in which the dccis.ion of whether he 



would receive bonuses was at the discretion of- or deferred to ,_ 

Cam West." Respondents' Br. at 38. 'fhe relevant question, however, .is 

whether Mr .. LaCoursiere knowingly fbl'fHted the right to ever receive the 

compensation he had earned s;fiQX CarnWest exercised its discretion and 

detennined (!)that Mr. LaCoursiere YYRlli entitled to a bonus Jhr a given 

yeae; (2) that M'r, I,aCotlrsiere would be taxed fbr the entire bonus; and (3) 

that lvir. LaCoursiere would be paid only a portion of the bonus 

hnrnedlately, with the other portion deposited in the LLC~s capital 

aecount. In. other words, there is no dispute that Mr .. LaCoursiere agreed 

that a portion of his bonuses would be deferred compensation. But 

whether he ~'knowingly submittedn to giving up the right to l'eceive the 

deibrred portion of the bonuses ···upon ·which .he had already paid payroll 

taxes - is another question. 

Mr. LaCoursierels signing of the Employment Agreement and 

LLC Agreement is not dispositive of whethe1' he 11lmowingly submitted" to 

Cam West's unlawful rebate ofhis cornpensatlon. The LLC Agreement 

makes clear that the vesting schedule-· which Cam West uses to justify its 

retention of Mr. LaCoursiere's earned co1npensation ~·applies to Mr. 

LaCoursierets share of the fair market value of the LLC; !1QJ; to payment of 

his earned bonuses. See CP 195~96. As an. LLC ntembet, Mr. 

LaCoursiere was to receive one "Unit" 1hr each dollar ofcapital 

contributed to the LLC. CP 176. When l1e ceased to be a member of the 
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IJ,C - for example, .if Cam West tenninated him ·- the company would 

purchase his units. CP 195. 'rho vesting schedule in. the LLC Agrcen1et1tJ 

provided tha:t the purchase price for Mr. l,aCoursiere's units would vary 

based on how long he had been a member of the LLC; for example, to 

receive 100 percent: of the Units' value; the purchase and sale would have 

to occur after the fourth anniversal'y of his membership in the LLC. CP 

195-96. A Unit's putchase price was calculated based on the fair market 

value of the LLC divided by the numbe1' of Units held by 1nembers as of 

the date the price was dct:ermin.ed. CP 195. In other words, the vesting 

schedule applied to Mr. LaCout'siere's share of the value of the LLC. See 

id. The vesting schedule did not apply to the amount of the earned 

bonuses paid into the LLC capital account. Id. 

For these reasons, the Court should reverse the St.lp{;)rjor Courfs 

order dismissing Ivir. LaCoursiere's WRA claim. 

3 The Court of Appeals en·ed when it concluded that the Employment Agreement "made 
it clear that .. the capital account funds were subject to a vesting and forfeiture schedule)' 
and that Mr. :LaCoursiere knew ofthe vesting s<.:hednle when he s.igned the Employment 
Agreement. See l,aComwiere, 172 Wn. App. at 153. The Empklyment Agreement does 
not include the vesting schedule1 see CP 102·l07, and Jvfr. LaCmu·s.i.ere was not provided 
vvith the LLC Agree.1nent until a year after he began work at CatnWest, at wh.ich po.int the 
company had already dec:Jared .his bmms. See CP 102 (Employment Agremne.nt "entered 
into eileetive as of January 1, 2005"); CP 208 (Mr. LaCoursiere's signed 
admowledgment ofLLC Agreement, dated March 15, 2006). 



C, The Court: Should Affirrn the Superior Court's Otdtw Denying 
CMUW!:1st's Request for ]Tees 

As noted above, the "fundan1.ental purpose~' of the WRA ''.is to 

protect the vvages of an. empJoyee against any diminution or deduction 

therefrcunn by his m her employer. Ellerman, 143 Wn.2d at 520. The 

rernedies available under the WRA confirm its rer:nedial purpose. As a 

civil penalty for a violation ofRCW 49.52.050~ RCW 49.52.070 n1.ak:es an 

"employer and any officer, vice pe.incipal or agent of any employer'' liable 

for 1'twice the mnount of the wages unlawfully rebated or withheld by way 

of exemplary damages, togeth.er with costs of suit and ~~ reasonable sntn 

for attorney's fees.'' RCW 49.52.070. The WRA's fee shifting pl'ovis.lon 

is not reciprocal, hovvever, and a prevailing employer cannot recover its 

fees pursuant to RCW 49.52.070. See ld. 

'l'be purpose of the WRA's o!le~Way fee shin.iug provision is to 

"provide[ ] an effective mechanism for recovery even when wage mnounts 

wrongfully withheld may be small.'~ Schilling v. Radio Holdings, Inc., 

136 Vfn.2d 152~ 1 961, J>.2d 3Tl (1998). That said; Washington's 

wage statutes do not distinguish between an employee's ability to recover 

his or her fees and costs based on the arnom1t of the rebated wages or on 

the basis for the paym.ent obligation. S'ee, e.g., RCW 49.52.050(2) 

(f:brbidding employers to "pay any employee a lower wage than the wage 



such employer i.s obligated to })ay such employee by any statute, ordinance 

or .cot?it£!.9r) (emphasis added); Cfaglidari v. Denny's Restaurants, Inc., 

117 Wn.2d 426,450-51,815 P.2d 1362 ('1991) (fees awarded under RCW 

49.48.030 for breach of em.p!oytnent contract). For this reason, the Court 

should reject Cam West's suggestion that because Mr. LaCoursiere is 

"assert:[ing] a contractually created paym.ent obligation'' rather than a 

payment obligation arising under the .Minimum Wage Act, his WRA claim 

is subject to a different standard with respect to CamWest' s ability to 

recover Jee.s. 

2. 

'
1The legislative pmpose of fee shifting is to provide an incentive 

for private enforcetmmt of congressional statutory policy." Fisher 

Properties, lnc. v. Arden-lvfaxfhir, Inc.) 115 Wn.2d 364) 376, 798 P.2d 799 

( 1990), 11If suocess:£\d plaintiffs were routinely fomed to bear their own 

attorneys~ fees, .few aggrieved parties would be in a position to advance 

the public interest[.f ld. (internal citations and m.at'k omitted). Awurds to 

plaintiffs bringing claims ut1.der fee shifting statutes "encourage attorneys 

to take potentially risky cases with clients who .fl·equently cannot afford to 

pay an attorney." ld. 

111is Court • s past decisions make clear that the put]X1Se of the 

WitA's fee shifting provisio·n is to encourage employees to pursue their 



right to be paid all compensation due by reason of employment. See, e.g., 

lkhilling, J 36 Wn.2d at 159, 1110 Court of Appeals' decision to ignore the 

express language of the WRA and to rely on the prevailing party :fee 

provision in the Employrnent Agreernent as a basis for awarding tees and 

costs to Cam West i:or prevailing on Mt'. LaCoursiere's W.RA clairn 

undermines the t~fundamcntal 1Jtll1JOse" of the WRA. 

This Court has recently considered the cnfo1'ceability of a ulosce 

pays)} fee provision in a contract when the plaintiff brings a claim under 

another remedial statute;~, the Consmner .Protection Act ("GP A"), 4 See 

Gandee, 176 Wn.2d at 605-606. In (!andee, the plaintiff brought clahns 

for violation of the Debt Adjusting Act, chaptct' 18.28 RCW and the CPA 

176 Wn.2d at 60lm602. 'l11e defendant moved to compel arbitration based 

on the debt adjustment agreement with the plaintiff1 which included an 

arbitration clause with a fe.e provision providing that 'TtJhe p1·e.waiHng 

party in any action or proceeding tclated to thi.s Agreement shaH be 

entitled to tecover reasonable legal fees and costs; including attorneis 

fees which may be incurred.~~ Gandee, 176 \Vn,2d at 602. 'Ihe Court 

affirmed the trial court's order denying the motion to compel arbUT.ation, 

noting that H[b]eeause the 'loser pays> provision serves to benefit only [the 

defendant] and1 contrary to the legislature's intent, effectively chills [the 

4 ,)'ee RCW !9.86.090 (providing that the CPA "shall be liberally construed that its 
beneficial purposes may be served"), 
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plaintiff's] ability to bring suit tln.der the CPA[,r' il wa~ unenfon::cabic. 

ld at 606. 

ln CJ(:mdee, this Court appmvingl.y the Court of Appeals~ 

2009 decision in Walters v, A. A.A. Waiel]J!'o<dlng, lnc. 1 where Division J 

considered the same issue before the Court here: wht)ther a. pl~evailing 

party 11:Je proviE~iou in a cm1h'act ill enfbtceab1c against m1 employee who 

has brought statutory ·wage claims. See Gandee, 176 Wn.2d at 606 (citing 

Walters, 151 W11. App. 316, 1 PJd (2009)). In Wctlters, the 

p.l aintiff sued his em:p1oyer fhr ""'"' ... '.""[.> pay Hin violation of the 

lwm, mul Jabox laws of the State Washin!,&ton.u 15.1 Wn. App. 

employer rn()Vcd to cml1!.11l1I a:l~bh:ration 

in. the agreer.nent> 

party provision. at 320. 

011 an nrbitratim1 

included tl 

321. 

Citing JlCW 49.52.070 as well as RCW 49.46.090(1) and RC\V 

49.48.030~ the Walters court noted that "[u.]ndcr Washi..ngton law, a 

plaJntiffwho prevails in an action brought under the wage Htld hour laws 

h; statutorily entitled to an award ofreasomtble aHmney and costs in 

the action.'' 151 Wn. App. at ExpJnhring that uthe risk that if [the 

plaintiffrempJoyee] loses~ will bave to pay [the de:fendant/employer1s] 

and 

cor1tennpiating ti 

.is an eno1:rnous dt.Yit;;rJ.-ent to ::m employee 

to rigll! to overtime pay[;]'j the Court of 



goveening statutes provide that only a prevailing employee \"'ill be entitled 

to recover .fees and costs, a .reciprocal attorney fees provision is 

unconscionable and) therefbre, unenforceable.~> Walters, 151 Wn. App. at 

324~25. 

The analysis in Gandee and Walters does not apply solely to 

arbitration, and it does not derive meaning :n·om the f'act that an arbitration 

agreement is at issue. 'I1Je general principle set forth by this Court in 

(randee and by the Cmnt of Appeals in Walters is equally applicable here: 

a prevailing party_ fee provision does not trump a one .. way fee sh1iling 

provision in a rernedial statute. The Court should affirm the Superior 

CourCs dedsion denying CamWest's motion for fees and costs. 

CONCLUSION ANn 'RIJ~LIEF REQlH~STED 

For the a.forernentioned reasons, Mr. LaCoursiere respectfhlly 

requests that the Cc.'>urt reverse the Supexior Court's order granting 

sumn1ary judgtnent for Cam West and ren:mn.d this case to the Superior 

Court wlth instructions consistent with the Court's J'Uiing. Should the 

Cmnt determine thatthere .is no genuine issue of material fact with respect 

to 1vhether 1vlr. LnCotll't,dere has satisfied the elements of his WRA claim, 

Mr. LaCoursiere respectfully requests tlu1t the Court direct entry of 

summary judgment in his favor an.d an order permJtting him to request his 

attm·neys' fees and costs pursmmt to RCW 49.52,070. In addition~ Mr. 

I .. aCoursiere respectJb:lly reqne.~s:ts that tho Court award him his attomeys~ 



fees and costs incurred in. this appeal> pursuant to RAP 18.1 and RCW 

49.52.070. 

'l'n"'t·•J')l"'("''']'''I"''LJ·l· ·1· Y t':<U'J')'A ".l.'I"·!···l····]") AN'l") J')A"rr··I·). ·1 ' <' 1 d f' .. '\ .. C;O .. J:~, ,, ... ' .; .. ; . () ::HVL ... ~' . ' . .. . . " .. U:~ . ( 1J.S .. Jt1. ay 0': 
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