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SUPREME COURT

STATE OF WASHINGTOMN
May 13, 2013, 7:50 am
BY RONALD R, CAHPEMTER

CLERK

N
RECENED BY E-MAIL "’/

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON ) No. 884110-2 ?8 b//d ’g‘
Petitioner,
) RESPONDENTS’ STATEMENT

) OF ADDITIONAL AUTHORITIES
Vs.

JOSEPH T. McENROE and
MICHELE K. ANDERSON,
Respondents.

Respondents McEnroe and Anderson request the Court to consider the following
additional authorities relevant to questions raised during oral argument on May 9, 2013.

In response to questions from Justice Stephens, Chief Justice Madsen and Justice
Wiggens, as to whether “strength of the evidence” in the form of “residual doubt” is an
appropriate consideration or allowed to be argued to the jury in the penalty phase of a
capital case, Respondents submit the following:

The actual language from Personal Restraint Petition of Lord, 123 Wn2d 296 (1994):

3. Hammer and Trace Evidence. Lord claims the trial court erred in admitting
evidence regarding the hammer, the trace evidence connecting Lord with the
murder, and the charts summarizing the trace evidence (FN 13), These issues
were dealt with at length in this court’s decision on direct appeal.

FN 13. Lord’s principle argument is that the chart precluded the jury from
treating “residual doubts” as to his guilt as a mitigating factor... Residual
doubt as to the defendant’s guilt is not one of the “relevant factors” listed
in RCW 10.95.070 (or the jury instructions), nor does the constitution
require it be treated as a mitigating factor. [citing] Franklin v. Lynaugh,
487 US 164 (1988).
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Emphasis added. Also:

“[Wlhere the sole purpose for seeking to have the evidence admitted [is] to show
residual or lingering doubt [of the defendant’s] innocence” the evidence is
inadmissible at the penalty phase ... [The defendant] does not have a right to re-
litigate his guilt during the penalty phase after being found guilty as the
perpetrator in the guilt phase.

Merck v. State, 2013 WL 264437, Florida (2013).
This Court has observed that “there is no constitutional requirement that the
sentencing proceeding jury revisit the prior guilty verdict by considering evidence
of “residual doubt.” ...

State v. Nordstrom, 230 Ariz 110 (2012).

Dated: May 12, 2013,

Respectfully submitted:

Kathryn Lund Ross, WSBA 6894
Attorney for Respondent McEnroe

The Defender Association
810 Third Avenue, Suite 800
Seattle, Wa. 98104

(206) 447-3968
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OFFICE RECEPTIONIST, CLERK

To: Wdpac@aol.com; Pamloginsky@waprosecutors.org; Jim.whisman@metrokc.gov;
Colleen.O'Connor@scraplaw.org; david.sorenson@scraplaw.org; prestia@defender.org;
leo.hamaji@defender.org

Cc: Andrea.Vitalich@kingcounty.gov
Subject: RE: State v. McEnroe/Anderson, No. 884110-2
Rec’d 5-13-13

Please note that any pleading filed as an attachment fo e-mail will be treated as the original.
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Wdpac@aol.com [mailto:Wdpac@aol.com]

Sent: Sunday, May 12, 2013 5:24 PM

To: OFFICE RECEPTIONIST, CLERK; Pamloginsky@waprosecutors.ord; Jim.whisman@metroke.gov;
Colleen.Q'Connor@scraplaw.org; david.sorenson@scraplaw.org; prestia@defender.org; leo.hamaji@defender.org
Cc: Andrea.Vitalich@kingcounty.gov

Subject: State v. McEnroe/Anderson, No. 884110-2

Attached p.Iease find Respondents' Statement of Additional Authorities and proof of service.

Respectfully,

Katie Ross

TDA

810 Third Ave, Suite 800
Seattle, WA, 98104
(206) 447-3968

cell: (425) 232-6882



PROOF OF SERVICE

This document has been served on ﬂus date electronically and by Uimtcd Sia’ces mail on thc,

following counsel:

James Whisman
Office of King County Prosecutor
W 554 King County Courthouse
516 Third Ave,

Seattle, WA, 98104

Pam Loginsky
Washington Association of Prosecut
206 10" Ave. SE

Olympia, WA, 98501

Collen O’Connor and

David Sorenson

SCRAP

1401 E. Jefferson St., No. 200
Seattle, WA, 98122

ing Attorneys

RECEVEI
'SUPREME COURT
STATE OF WASHINGTON

P May 13,2013, 7:51 am
| BY ROWALD R. CARPENTER
: o CLERK ‘

RECEWED BY E-MAIL

I declare the foregoing to be true dlld cortect under penalty of perj m}y under the laws of the State

of Washington.

May 12,2013, at Seattle, WA.

Kathryn s |
WEBA No. 6894
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leo.hamaji@defender.org

Cc: Andrea.Vitalich@kingcounty.gov
Subject: RE: State v. McEnroe/Anderson, No. 884110-2
Rec’d 5-13-13
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To: OFFICE RECEPTIONIST, CLERK; Pamloginsky@waprosecutors.org; Jim.whisman@metrokc.qoy;

Colleen.O'Connor@scraplaw.org; david.sorenson@scraplaw.ord; prestia@defender.org; leo.hamaji@defender.org
Cc: Andrea.Vitalich@kingcounty.gov

Subject: State v. McEnroe/Anderson, No. 884110-2

Attached please find Respondents' Statement of Additional Authorities and proof of service.

Respectfully,

Katie Ross

TDA

810 Third Ave, Suite 800
Seattle, WA. 98104
(206) 447-3968

cell: (425) 232-6882



