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A ISSUES PERTAINING TO SUPREME COURT' REVIEW: 

L Is Ms. B:olmes entitled to and remand where 

has established that is a. su.fncient likelihood that prosecutor~ s 

repeated acts of egregious misconduct affects the jury's verdict? 

B. STATEMEN·r OF ·rHE CASE: 

Ms. Holmes incorporated the state1nents of the case in 

the OJ)in1on ()ft11e tmirt or A~1p(;a1S, No. J~)J 03~ l-H, her opetling hrlef in 

Courl of the Appeals, her supplen1enta.l tbe Court of Appeals, 

and her petition for review in this case. 

The prosecutor suggested that numerous motions 

fbr mistrial somehow "goaded the prosecutor rnisconduct Tbe 

for these mistrial motions is set forth in f(>otnote to Ms. Holmes 

Supplemental Brief to the Court of Appeals. (footnote l, 

Thmughout the lengthy trial In this case the deputy prosecutor 

comn1it1ed dozens of acts ofmiscondw:.:t When called on theru, the 

deputy prosecutor fDPA] invariably claimed that he was being ''picked 

on" and/or demeaned by counst~l's arguments. 'I'his is sitnply the 

typical response ofthis deputy's responi':M:-\ whose "poor ~tttitude 

aJ1parently is deliberately injected into the record to justify conduet and 

sometimes to distract the tl'ial cotu1: from ruling o.n the merits of certain 
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matters. b~fi·a. While arguing a BNu{p motion, the DF' A characterized the 

defense argument as ''ludicrous". "silly.'' RP 73 I. When arguing a motion 

on the admissibi lily of the alleged victim's use of cocaine during his 

relationship with Ms. Holmes~ the DP A the argument "ridiculous." 

RP 756, 757. couuselreplicd, "Well, always hnrd to ans\ver 

some<Jnc' s \vhe.n !hey just resort to bas.ically belittling the 

atgumenl by saying its ridiculous; it's not," RP 

When the trial court to allow defens~;.~ to atttmd her 

civil trial against Pierce County, including the proseeutor's offke. and 

office if 

aHovved to present, the retorte<t "You know what, Your I-fonor, l 

don't care vvhat it Iooks Hkt• for my ofnce." RP J 998. 

Whcm a f(m:nsic tcchnichu1 fl·om the c.ri.rnc scene acknowledged 

positive. for blood and the 

defense tnoved for a n1istdal based on that failure, the DPA did not want 

its motion pmpcdy outside the presence of 

the jury and asked "let's keep this thing [RP 1.137]; during detense 

counsel's examination ofthe v .. titness} the Dl)A objcctt:~d, " ... She can ask 

her next question by not badgering or assaulting the witness.'' 

The DP A accused defense cmmse! of professional rnisccmduct in 

fhmt of the jury: "We wok a terHninute recess so she cou.ld ask hhn any 
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kind ofquestions she wanted to. And waits to rnake a claim 

just absolute Jm::rff:;ssionalTnisconduct in fhmt of a jury, kncnving that she 

could have asked that question mnsidc the presence of the jury, she \Vaits 

" RP 1240. When the conti.nued to argue the substance of 

counsel's objection. the continued personal attacks: 

"She doesn't care that it didn't happen y~rants to inject 

more fun It nothing to 

do vvith the truth." 

When the discussion continued and the court agreed to that defense 

counsel could t:ontirrue to exarnine the witness. the DPA stated," ... 

That's IJne. only twice in that last ba.lfhour Pve been 

things that would tuk0 avvny my bar nurrtber. 11 RP ! 

On October 14, 2008) upon Ms. motion, the court orally 

instructed the jury. "Yon are instructed that prosecutor may not state 

personal opinions regarding the credibility of any witness: therefore. you 

must any such statements. conunents. or opinions." RP 2558. 

On another occasion, v,then 

replied to t:ht- DPA's response to the mcYtion to dism.iss, the DPA 

interrupted her argurnent, "She's trying to be insulting.'' RJ' 1342. 
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When the court offered the DPA one last chance to speak to the 

merits of the issue, the DPA again engaged in personal attacks: ''l have 

nothing to add. We can go on day. saying the same thing over 

and over again, but I don't see a nc~;;~d." RP 1344. 

When !he parties were discussing what photos to admit and which 

the 

bruises look \VOrse. RP I 517~ 1518. T'he 

aver that he had been personally attacked, 

haven't gone a whole day without the m .. :~_.;u;,;<.~ 

15 I 8. 

of bruises, 

'·''""'·un:'" response was to 

to know that we 

but that's "RP 

Dudng defense counsel's cross*examination of a police witness, 

the DI>A objected to a question: "Objection, We're well beyond 

...... it seer11s like hnpeachment on a collateral 1.11attet' and silly.'' 

that testinwny, counsel continued to 

the record regarding the DPA mak impwper objections that 

counsel befbre the jury. RP 5428. "rhe DPA 's respons~:..~, not 

to the merits, \:vas. ''Could wt' to th~;~ point? Can \Ve rnake the motion? 

....... ,_a .... '"' I'm losing rny patience here, Jlonor ... "RP 5429. 
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When defense counsel objected to the Dl' A the property 

\Vith the alleged victin1 during a recess in his testimony, defemse ol~jcct.od. 

RP 2!39-2140. During this nrgmnent, the DPA slated, "You're rnaking 

that are: ridiculous you're lucky l hawn't explocled.'' H.P 

2140. 

When defense counsel asked fot a limiting instruction to 

the jury that the codefendant's statements did not apply to fvls. l·Iolmes 

under argume.nt was not 

only that he "didn't need the~ instruction" bttt also, the court asked 

him for his response, "th.is is ridiculous." RP 407 5Tbc DPA 's 

conduct reached a point after which he called d~<:fense coun;;;el '·snouy, 

ut.!professional. um1:~asonahle" that court told him to bring his 

checkbook with him. to court [for sanctions] after the DPA thrt.~atened, 

right t10\V, rm to ... "RP 8101. 

Certainly trial counsel for Ms. Holmes achnittt;:'.dly engaged in a 

som~~ acts that wen;.: desenredly in the nu\iority opinion ln State 

v. Undsuy, 171 Wn. App. 808j 288 P.3d 641, and Clpinion 

171 Vv1nApp. '"'"'"'' (2012), review granted, _ Wn.2d (July !2. 2013). 

Ho,veveY. in :he context of the case, those ilJ~chosen comments were not 

1 ('rawj'onlv. WasltingtaiL .54! US 36. 124 S.C! !154, 158 LE.2d 171 (2004). 
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the sul~ject any cross~appeal by the State. Further, the Stm.e cannot and 

has not cited any authority for the proposition that these comn1ents 

justi fled that prosecutor's conduct tl1e evidence porlion of the trial. 

rvioreovcr. the cannot and has not cited any authority fbi' the 

proposition that th~;~se cornments made dud ng the evidence portion of the 

trial in any way acts of 

pmsecutorlalnliscondnct in 

prosecutor interposed two objections during Hohnes' 

closing argument. First, 

exhibits that \vere adm.iued for illust.ratJon 

counsePs use 

which was 

overruled. RP 8732 ~8736. Tht! prosecutor also objected to defense, 

cmmseJ's reference to trial evidence that Ms. Hohnes had been removed 

from the court via t:unbulance one day, causing a half day triaL RP 

8744. The tria! court l'uled that the jury \VOuld determine what the 

evidence \Jv'as. 8744. 

·rhe opinion of the Court of Appeals and the briefs of Ms. Holmes 

set f()rth in detail the proseeutor)s numerous acts of 

misconduct during closing mgmno::n1. 
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C LAW AND ARGlJM.ENT: 

I. 'l'HERE WAS SUBSTANTIA.L LJKEI.JHOOD THAT 
THE PROSECUrOR'S l'vHSCONDUc~·r SO AFFECTED 
'l'HE JURY VERDICTS Tl:,IAT MS. HOLMES' 
CONVICTIONS MUS'T BE REVERSED. 

A criminal deJcndanCs constitutional right to counsel is guaranteed 

by the Sixth and Fourteenth to the lJ n.itcd Constituiion 

and aJso artic.le I, section ufthe Washington Constitution. 

owe a to ensure 

fundamental rights. Court repeatedly admonished prosecutors 

Court regularly needed to remind prost:cutors that owe a duty to 

defendants to se:~e that their rights to a constitutiona.!ly trial. are not 

violated. v. Momlay, 171 Wn.2d 667,257 PJd. 1 (2011 ). 

Prosecutorial misconduct may deprive a crirnina! detendmxi of that 

constituti<mal right 

'rhe Second Circuit hAs provided n cogellt explanation of the harn1s 

causes by so.me of the type of proset~utorial that occurred in 

this case. That court noted that such misconduct unfairly exploits 

tremendous po\•ier and prestige 

the jury's nsr .:!ssment of the evidence: 
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The prosecutor is: cloaked with the authority of the United 
States (}ov~~nHJient; he stands lJ:eforc the jury as d1e 
community's representativ<:!, His remarks are those, not 
simply of an but rather of a federal offkial duty~ 
bound to see that is done. Th~:~ jury knows he has 
prepared and presented the case and that be complete 
access to the facts uncovered in the 
investigation. 'fhus, when prosecutor conveys to the 
juror his personal view that a the truth, it 

be difflcult for them to ignore his ho\vever 
biased and in " 

lfnltetl States v. Mot!lca,. 663 F .2cL ll [2d Cir. 1981 J, 

In this case, the pm!'H:1ctltor abused his position through his 

repeated and acts of xnisconduct 

In this case, is a substantia! likelihood that the prosecutor's 

misconduct affected the jury's verdict v. GlassJtum, I Wn.2d 695, 

71 L 286 PJd 673 (20l2). The Court in that case crnp!:tasized that the 

ibcus i.s on the misconduct because !he iJnpact of"pmverful but 

unquantiflable n:mterial on the jury !s exceedingly difficult to assess but 

substantially likely tn have affected tb.e entirety the juey delibet'ations 

and verdicts." Gla: .. ·smtm. 175 Wn.2d at 712. 

As a consequence, Ms. credibility was the central at 

her trial. the minority opinion correctly noted, jury need~~d to 

determine the intent of the deiemdant" 171 at 855. minority 

explained. ''the defendants conceded nmch of the conduct but denied the 

intent elerncnts the lllOI'C SCrlOUS Based on pi·osee:utorial 
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misconduct, .1 cannot that 'the jury woul.d not have retut'lled verdicts 

for o !Tenses.' 

majority fbund that the prosecutor had committed numerous 

acts of misconduct: (l) tht~ prosecutor''·"''""''" defense counsel's 

integrity throughout the trial, thereby damaging counsel's 

ability to present its case to the (2) The 

prosecutor committed n1isconduct \Vhen he caUed def:C.nse counsel's 

nrgtm1<mts >~ "s.ix:th grade;· n1ore. {3) When cmJnsel 

was making a legal 

prosecutor interrupted her. ''We're .into silly'' and 

that" 171 vVn.App. at 827. 

TI1e Court of Appeals held that the 

were Yvith miscondul;t. 

the minority noted, the 

to the court. the 

w<:: nil know 

closing argurnents 

perhaps most 

outrageous C()mment was to re.fcr to the defense closings as 

'fhis occn.t.Ted a!.most imn1ediately in the State's rebuttal and was 

tantmmmnt to telling the jury to disregard everything that the had 

just fin· more than two hours. 171 Wn.App. at 

prosecutor misstated the burden of proof. (4) The Court of 

held that the prosecutot trivialized the burden of proof by 

tc1 the decision to ct·oss and the street nnd 
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quf:mtum of of explaining to the jnry how it 

Mount Rainier Space Needle in it. 171 Wn.App. at 

The prosecutor comxnhted mis:condw:::t (5) by jury that 

its job was to truth nnd (6) then by asking thernselves who wants 

to find the truth. 

The prosecutor committed misconduct. (7) by repeatedly stating his 

personal opinlon regarding Ms. Holmes' credibility. called her 

most rldi<.:.~ulous thing 1 have 

ever heard.'' He told the jury that she should not up here and lie:~ 

told the jury that her portrayal of the as a bully was <;rock". As 

rnajo!'ity held, this language was "dear and unmiswlwb/e" expression 

of personal opinion. J TJ \Vru\.pp. at 83l 

Perhaps the most outrageous prosceutoria! conduct occurred when 

(&) the prosecutor approa.ched the jury box and wbispexed two portions 0 r 

his rebuttal argument to the jury. He did this so softly that not even the 

court reporter could h down. And then he did it again. There is no 

to reconstn1c.t \vhat the prose~:.mtor actnaHy said to the jury. ]'he State, 

at most, speculates \vhen it offers that the prosecutor's on !:he nrgurnent 

continued the pre·vious audiblt~ argurnent and iheref<m: the 

not matter. Ms. liolmcs subrnits that there is nothing in the 
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record to sup1:>ort this claittL (9) Imrnediately aJ\er this 

bellowed mtt the next portion of his closing to the laughter of the jury. 

Although the court of was "not satisf1ed \Vith the trit1l 

reasoning that the trial court's reasoning the pt·osccutor merely needed to 

hirnsclr· [and there is no .in the record to support any 

f~1ctunl finding that he did]~ the court of appeals noted that tht\ 

"prosecutor nn:tst never whisper to jury off the recorct" l'v1s. Holmes 

submits that proseeutor's act of whispering of his 

argument to the jury should in and itself misconduct to 

warrant r~;~vcrsal. 

2. THE PROSE::ClJTOR'S CLAf!\1'fHAT liE SOMEElOW 
!lAD PROVOKED BY COUNSEL 
IN'fO COMMITTING MISCON[lUCr IN 
CLOSING ARGUMI::NT NOT PPORTED BY THE 
Rl::CORD .. MOREOVER, EVEN ASStJM!NG 
A.RGUENDO 'IliAT DEJ?ENSE COUNSEL AND TilE 
PROSECUTOR. CON'l'EN'fiOUS EXCHANGES 
DUlliNG TRIAL 'fHE STArE CANNOT ARCiUE 'IliAT 
THIS SOfvlEHOW 'f~XClJSEl) 'riLE PROSI~:crrrOR 'S 
EGRECHOUS CONDUCT lN ARC.lUMEN'fS. 

A prosecutor's claim thnt his m.isconduct in argument resulted 

from was provoked by defense counsel only where the alleged 

provocation occurred during the closing argument of defense cnunsel. 

v. 
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court rqjcctcd defendant's argunlt~nt that the had cornmittcd 

rebuttal court reiterated 

l staterncnts not 

ln thm cast), the 

in 

\\/et·e unlikely to 

Lll\t 

produce. 

rcsnm:m~::u !o 

profile ofnn 

n:wss 

ati8.Thc 

\VOre improper 

some latitude to 

to 

h.dd 

\Vith 

's comments 

(O 

State v. Farr-Lem:;ini. Wn. 

of a 

to a but thm 
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they did not 

through the j 

the defendant a. 

instnt<·tions. 

Ho~;vc~ver, even improper 

and are in 

instruction \Vould 

tl'ia! they were addressed 

in 

or 

nets and statcrmmts. 

Lhat a ctwat 

Demti.um, 72 Wn.2d 842, 849.435 P 

125 Wn.2d at 86(citi.ng State v. 

( 1967); State v. Gralmm, 

Wn. App. 418, 

WCI'C not 

191 ll), 

they VVC!'C 

com·ts. 

798 P.2d 314 (1990)). 

iinprOj)l'!' 

OJ1iniom;. other 

that misconduct vvas the 

no r'":!icd on bold '·"·,,.,,.,.{ 
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Further. cannot and not link a st.arc1ncnt 

ofivls. provoked tht.:: prosecuror' s number 

irnpcnnissib!c 

3. 

m 

courtr 
GLASS!VfAN 

MISAPPLIED THE 

'fhe Court of Appeals erred when it held that the errors before the 

nnd thcreJbre had little on jury. 171 \Vn.App at 838. 

"You are i nstntcted that the not stale personal opinions 

regarding credibilily any witness; you rmtst disregard any 

such comnlcnts, or opinions." RP 

This occurred et1!'ly the trial on October l and was an 

throughout the triaL The prosecutor continued to make such 

comments as well as commit other acts rnisconducL 

is 

is whether there is likelihood that tht~ of 

misconduct affected the jury's ·verdict. I Wn.App. at 

In this the aum·ney repeatedly advised the jury 

''""-J"'"' he believed, his opi.nions ofthe perl:brn1ance and integrity 

opposing counseL arguments , vvhispered 
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parts ofbis closing argurm::~nts such that there will never be a record 

what he said. and comm.itted nun1.crous other acts ofmisconduct 

Bm;ed on acts, Ms. Ilolrnes submits that bas satisfied that 

acts created a "substantial likelihood that the 

the "Oltwnmm . .175 

\Vn.2d at 7! I . 

D. CONCLUSION: 

the foregoing 

Court to f1nd that was a substontiallikelihood the 

repeated acts of misconduct affected the verdicts, reverse her 

convictions, .tnd remand fllr new lrial. 

R-F:S-l't1("l"l:;•u--I I \l Sl !I3M1'1VI"l:r) tl ,, · 13111 
, . . b.. c~ ,_..,. . . . . .W·' .. * 1 "· d .. ~.t ltS . ~ 

902 South I Street 
Tacoma, W A 98402 

CERTlFlCAlE OF SERVICE: 
l (i\:dnrc under pcrmhy of pC1JI.lry under the taws 
or the State of Was.hingtortthnt !he foltowing is n tnw 
and correct That on this date" l delivcn:d viu AIK'· 

. n copy oflhis f){)G!lllJCil! to: Ktm DeMarco 
Pmscc!Hor't On\!;t, 930 Taconu1 Ave So, 

Reom 946. Wns!li11gton 9$402 and vl.a t;mnil w 
ThonHts Kw11m0row. WnshingJon Ai}ltdlnte Prq)cer 
IS l I Third t\n,mw. Suite 70 L Scatlk. 93 ){)! 
and vin US l\4llil to J~nni lor 1lolmes.1800/ 
Grnhmn. WA ()g:J,~&. 

15 of i5 

of SepteTnber, 201 



OFFICE RECEPTIONIST, CLERK 

To: Kim Redford 
Subject: RE: 88437-4- Jennifer Holmes- Supplemental Brief of Jennifer Holmes 

Rec'd 9-13-13 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the 
,~r,iginal of the document. 
From: Kim Redford [mailto:kirn@.[2coreylaw.Gorn] 
Sent: Friday, September 13, 2013 4:54PM 
To: OFFICE RECEPTIONIST, CLERK 
Subject: 88437-4 -Jennifer Holmes - Supplemental Brief of Jennifer Holmes 

Kim Redford 
Legal Assistant 

kim@bcoreylaw.com 
www.bcoreylaw.com 

Barbara Corey 
Attorney at Law 
902 South 1Oth Street 
Tacoma, WA 98405 
phone: 253-779-0844 fax: 253-272-6439 

BAHBARA COREY, Attomey at Law, PLLC CONFIDENTIAL COMMUNTCATION/ATTOHNEY-CLIENT PHIVILEGED. This e-mail is sent by a law firm and 
may contain information that is PRIVILEGED or CONFIDENTIAL. If you are not the intended recipient, please delete the e-mail and any attachments and notify us 
immediately. Thank you. 

1 


