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I. RESPONSE TO PETITIONER'S "OVERVIEW" 

This is a legal malpractice case, where counsel for the Plaintiff failed 

to produce any evidence with regard to the essential element of damages 

applicable to such claims. Despite efforts by the Petitioner. (hereinafter 

Plaintiff), to erect procedural bars and/or technical defenses to such a lack of 

proot: The Court of Appeals appropriately upheld the law and found that 

Plaintiffs failure to present essential proof was fatal to Plaintiff's claim. As 

explored below, Plaintiffs counsel's effort to misdirect blame for such 

failings, and to erect procedural barriers to this dispositive issue, should be 

rejected for a multitude of reasons. 

Ash shown below, Plaintiff's counsel's abused of the record in the 

Petition for Discretionary Review, and such efforts to mislead and deceive 

the Court, should be viewed as shameful and repugnant. 

It must be remembered that, following the first trial in this case, 

which occurred in 2003, the then assigned Trial Judge denied judgment as a 

matter of law on the factual sufficiency of Ms. Schmidt's proof relating to 

liability on the underlying claim, but granted a new trial limited to the issue 

of damages based on a variety of reasons. These reasons included the 

toxically improper closing argument of Plaintiffs counsel, and the fact that 



the non-economic damages awarded in the first trial were grossly excessive, 

and unsupported by the evidence. Additionally, the first Trial Judge found 

he erred by admitting evidence regarding Ms. Schmidt's "lack of medical 

insurance to pay her medical bills," determining that her financial condition 

was irrelevant. 

As opposed to simply accepting the Trial Court's Order granting a 

new trial limited to the issue of damages, Ms. Schmidt appealed the Order 

granting a new trial, pursuant to RAP 2.2{9). Initially, the Court of Appeals 

reversed, with direction to dismiss holding that Ms. Schmidt had failed to 

present sufficient evidence supportive of the underlying "slip and fall" action 

against the "Grocery Outlet." See, 135 Wn. App. 605, 145 P.3d 1216 (2006). 

(In that opinion, Defendant prevailed on his cross appeal that Plaintiff had 

failed to prove the "case within a case," i.e., liability for the underlying slip 

and fall, thus. it was unnecessary for the Appellate Court to address all other 

issues framed within the appellate briefs). In that opinion, it was made clear 

that Plaintiff's counsel had failed to direct any discovery towards the Grocery 

Outlet Store where Ms. Schmidt suffered her slip and fall. Jd. 135 Wn. App., 

at 613. 
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This Court disagreed and, in Schmidt v. Coogan, 162 Wn.2d 488, 173, 

P .3d 273 (2007), determined that there was sufficient evidence to support the 

jury's verdict with respect to the underlying slip and fall, and remanded back 

to the Court of Appeals the issues that it had not previously addressed due to 

its prior dispositive determination. 

On remand, the Court of Appeals did what it was directed to do by the 

Supreme Court, and by way of an unpublished opinion affirmed the Trial 

Court Order granting a new trial limited to the issue of damages. That 

unpublished opinion, located at WL5752059, (Wn. App. II 2008). That 

opinion "reaffirm the Trial Court's denial of Coogan's motion to dismiss and 

its grant of a new trial on damages."1 

Although the Court of Appeals found dispositive the fact that the 

special damages awarded by the first jury was unsupported by the evidence, 

it did not limit the new trial on the issue of damages solely to special 

damages. Thus, all aspects of Ms. Schmidt's damages were subject to full 

examination in the second trial. 

1 In this unpublished opinion, the Court of Appeals found the lack of factual support for the 
special damages award to be dispositive and did not address other issues with respect to the 
inappropriate injection of insurance/plea of poverty evidence into the first trial as a basis for 
a grant of a new trial, nor did it examine the toxic closing argument of plaintitrs counsel 
which. fl'ankly, was the primary reason the initial trial judge granted a new trial in this case. 

3 



Following remand, this case was assigned to the Honorable Carol 

Murphy of the Thurston County Bench, as a visiting judge. While this case 

was pending in front of Judge Murphy, the issue of '·collcctability" as the 

measure of damages in a legal malpractice case was discussed in multiple 

briefs filed by Defendant's counsel. This, of course, was despite the fact that 

there was. (and is), no obligation on the part of defense counsel to either 

inform or educate counsel for the Plaintiff as to the essential elements of the 

claim which is being pursued. Despite having no such obligation, defense 

counsel first raised "collectability," as a issue in the legal malpractice context, 

in Defendant's Memorandum of Points and Authorities in Opposition to 

Plaintiffs Motion for Summary Judgment Re: Emotional Distress Damages 

on a Legal Malpractice Claim. (CP 2156-2195). That pleading is attached 

as Appendix No. I. In that pleading, which was opposing a rather 

procedurally odd and misguided effort on the part of Ms. Schmidt to have the 

Court rule that Ms. Schmidt was entitled to "general damages" for 

malpractice qua mal practice, defense counsel observed at Page 10-11 of that 

memorandum the following: 

The case Lavigne v. Chase, Haskell and Kalamon, 
P.S., 112 Wn. App. 677, 550 P.Jd 306 (2002) 
provided a reasonable example of the interplay 
between proximate cause and damages in the legal 
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malpractice context. In that case, the allorneys 
involved were negligent byfailing to proper renelv 
an ouH~(-state judgment. Nevertheless, the trial 
court dismissed the case because the plaintif.f.~failed 
to muster evidence that the underlying judgment 
would ever have been collectible. The court of 
appeals reversed, although upholding the trial court 
on the issue that it was the plaint(ff\· burden to 
establish collectability, it nevertheless found rhat 
their issues ofmaterialfact regarding the question of 
col/ectability. In Lavigne, at 684-86 

The appellate court explored damages in legal 
malpractice cases: 'The measure of damages for 
legal malpractice is the amount of loss actually 
sustained as a proximate result of the allorney 's 
conduct. As the Matson court further reasoned: 
'Courts consider the collectability of the underlying 

judgment to prevent the plaintiff from receiving a 
wim!fa/1: It would be inequitable for the plaint(ff to 
be able to obtain a judgment, against the attorney 
which is greater than thejudgment that plaintifj'could 
have collected from the third party. ' ... (citations 
omitted). In this case, essentially Ms. Schmidt is 
seeking to collect from Mr. Coogan an amount <~( 
money she could not otherwise have collectedfi·om 
the underlying tor({easor. the Grocery Outlet 
defendant. In other 1-vords, she is seeking a windfall 
in that she is seeking a judgment 'which is greater 
than the judgmenl the plaintiff could have collected 
,li-om the third party. · I d. As the Lavigne casefi-irther 
indicated, the reason why 'col/ectability' is an 
element of a legal malpractice plaint(ff's case is to 
prevent the acquisition of such a windfall: 'tile 
majority of jurisdiction required tlze plaintiff to 
prove col/ectability. The policy basis for this 
approach is to avoid awarding tile aggrieved more 
than he or she would have recovered /tad tlte 
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attorney not been negligent. As one of these courts 
rea.soned 'in a malpractice action, a plaintiff's 
'actual injury's measured bv the amount ofmonev 
she would have actually collected had her attorney 
not been negligent'. Klumpv. Duffus .. 71 F. 3d 1368, 
1374 (7111 Cir. 1995). (emphasis added). Hypothetical 
damage beyond what the plaintiff would have 
genuinely collected from the judgmenl creditor, are 
not a legitimate portion of her actual injury and 
awarding her damages would result in a lvindfall. 
Stated another ·way, these jurisdictions tend to view 
collectability as a component of the plaintiff's prima 
fiJcie case. (Citation partially omitted; Emphasis 
original and added). 

It is noted that in Lavigne. the Appellate Court adopted the "majority 

approach," which places the burden of proof upon the plaintiff as an 

element of their case to prove collectability and rejected the "minority 

approach" which shifted the burden upon the negligent attorney to plead 

and prove "uncollectability." It is not an affirmative defense that the 

defendant's lawyer is required to plead or prove. 

Defense counsel once again extensively briefed the appropriate 

measure of damages in a legal malpractice case in "Defendant's Reply to 

Plaintiff's Motion In Limine On Availability of General Damages and 

Defendant's Cross Motion ln Limine Regarding The Same." (Appendix No. 

2). (CP 197-205). At Pages 4 through 8 of that Memorandum, once again the 
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above-referenced quote from the Lavigne case was set forth, and it repeatedly 

referenced the words "collectible" and "collectability" throughout its text. 

The full relevant quote from "Defendant's Motions In Limine and 

Supporting Memorandum," which was filed after the above brief's, which 

already twice had previously addressed the issue of collectability, does not 

provide the concession that Plaintiff's counsel suggests, i.e., that 

"collectability'' was not at issue in the case. The entire quote should have 

been provided and is as follows: 

As the court is also aware, as this maller comes before the 
court solely on the issue of Ms. Schmidt 's damages, what will 
or will not be relevant evidence is extremely circumscribed 
What is no longer at issue in this case, is the allegation that 
Mr. Coogan engaged the legal malpractice by failing to 
perfect Ms. Schmidt's slip and fall lawsuit against the 
Groce1y Outlet. That has already been determined as a 
matter r~f law and affirmed on appeal. Also what is not an 
issue in this case is the Grocery Outlet's liability in the 
underlying, (case within a case), claim that should have been 
properly pe~'{ected hy Mr. Coogan. What remains, is simply 
under case within a case principals, issues regarding the 
valuation oft he underlying case, ami q11esti01zs of proximate 
cause. The value of the underlying case naturally would be 
what Ms. Schmidt would have been ahle to acquire had the 
attorney not been negligent i.e., what result would have 
achieved had the lawsuit been properly perfected and pursued 
against the Grocery Outlet. On that question the only 
question is what is the value of the underlying claim, given 
Ms. Schmidt 's physical injuries resulting from her slip and 

.fc1ll. " (Emphasis added). 
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Thus, defense counsel was certainly not indicating that "questions of 

proximate cause," (which includes "collectability"), were not at issue within 

the case. Frankly, care in drafting was provided to ensure that it was clear 

that the valuation ofthe underlying case was only part of what remained to 

be decided.2 Defense counsel had already briefed "collectability" twice, and 

one of those times was a response to a specific Motion in Limine on 

damages. (Appendix No. 2). Thus, there was no reason to once again brief 

the issue as part of the defense's general Motions in Limine, when given 

content of the matters being addressed, ''collectability" was not germaine. 

The next time defense counsel briefed the issue of collectability was 

within 'Defendant's Reply to Plaintiffs Opposition to Defendant's Motion 

In Limine." This time, at 86 page COA article was attached to the pleading. 

1 Whether collectability is characterized as an issue of"proximate cause" or "damages" is 
really a matter of semantics. As stated in the case heavily relied on by the Court of Appeals 
in its published opinion. Matson v. Weidenkopf, 10 I Wn. App. 472,484, 3 P.3d 805 (2000), 
"the measure of damages for legal malpractice is the amount of loss actually sustained as 
a proximate result of the attorney's conduct. Courts consider collectability of the 
underlying judgment to prevent the plaintiff from receiving a windfall: 'it would be an 
inequitable for the plaintiff to be able to obtain a judgment against the attorney. which is 
greater than the amount the plaintiff could have collected from the third party'." (Citations 
omitted). Thus, as should be a self-evident proposition, the reason why "collectible" is the 
measure of damages is because of proximate cause principals. Thus, whether you call 
it an issue of damages or an issue of proximate cause, really makes no difference. The 
underlying concepts are all the same and there are not conflicting Court of Appeals divisions 
on the issue is suggested by defense counsel. Our appellate courts have all consistently held 
that "collectability'" is the measure of damages in this kind of legal malpractice action, 
because of proximate cause principles. Such a concept is not that complex. 
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At Page 5 of the pleading, a long quote from Page 72, Section 42, of the COA 

article was provided. (Appendix No.3) (CP 734-844). Within that long quote 

it is reiterated that "although the damages were covered in a malpractice 

action generally cannot exceed the amount the plaintiff could have recovered 

in the underlying action, they be less than that amount. Since the measure 

of damages is the amount the plaintiff lost through the defendant's 

malpractice, the proper measure of damages [is] not the amount which 

would have been awarded in the underlying action but the portion of 

that amount which would have been collectible." (Emphasis added). 

(Appendix No. 3). 

Thus, to the extent that Plaintiff suggests at page 19 that the pertinent 

portion of the COA article was not brought to her attention, that is contrary 

to the record and the facts. It was quoted in the brief upon which the article 

was annexed. 

The same is true with the Defendant's etTorts to deceptively parse and 

mislead with respect to Defendant's oral Motion to Dismiss following the 

completion of Plaintiffs case-in-chief. (Appendix No.4). 

Prior to arguing Motions to Dismiss at the close of Plaintiffs case-in­

chief, counsel for the defense had filed two extensive briefs relating to issues 
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other than the question ofcollectability. (CP 1124-1237) (CP1238-1996). 

The first brief filed was a Motion for Directed Verdict Regarding Medical 

Causation issues, and the second was a written Motion for a Mistrial relating 

to the interjection of insurance evidence into the case. !d. Thus, where 

defense counsel stated at Page 503 of the transcript that "I did not brief this," 

it must be placed in that context. Such a statement obviously did not mean 

that the issues were never briefed, or to suggest for that matter that defense 

counsel at any time had any obligation to brief such issues prior to 

making a motion to dismiss due to factual insufficiency. At the outset of 

the Motions to Dismiss, the Trial Judge discussed the above-referenced 

briefs, which had earlier been filed, and which were argued prior to the 

"collectability" motion to dismiss. (RP 493). Defense counsel's comment 

was in light of this early discussion. The full text of defense counsel's 

argument certainly places it within context, and there can be, and was, no 

confusion with respect to why the motion to dismiss was being made: 

MR. LINDENMUTH: Your Honor, thank you. May I go into 
my next issue? It is very short and I did not brief this. And a 
lot o_f times these motions are not briefed. But there is an 
issue here that I'd raised in summaty judgment with respect 
to proximate cause and I remember briefing this issue and 
bringing this to the attention l~( everybody. One element in 
a legal malpractice case is prooftltat if, in fact, tile lawyer 
had done a better job ami there would have been a better 
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result, that they actually would have been able to collect on 
that result. Jn other words, collectabi/ity is an essential 
element of plaintiff's case. There has been 110 evidence 
presented i11 tltis case, none whatsoever, as to whether or 
!lot evell if Mr. Coogan had handled this case right, even if 
Mr. Cooga!lhad taken it to a jury trial and got a verdict for 
Ms. Schmidt that verdict would have been collectible. That 
is an essential element of their case, they put on flO proof, 
therefore dismissal is warrattted. Tha11k you. And let me-
1 do /rave a couple of cases 011 that propositioll. One is 
Lavigne v. Chase Haskell, 112 W11. App. 6 77. I got these at 
lunch time. Ami £mother case for the Court's co11si£leratioll 
is Matson v. Weide11kopf, 101 W11. App. 472. Ami they all 
- they both talk about co/lectability as bei11g the plaintiff's 
burden and an element of the claim the claim in legal 
malpractice. Thank you, Your Honor. (RP 503-504) 

In response to this argument, plaintiffs counsel Mr. Bridges argued 

that "collectability" is a liability defense. As we know, such an argument is 

patently erroneous.3 It was further argued at Page 507: 

THE COURT: Okay. And what you're arguing about is an 
element <?{malpractice not damages, correct? 

MR. LINDENMUTH: I would disagree. And I would 
disagree, because eve1y claim of negligence has three 
elements. One element is the negligence. The second element 
is the proximate cause. The third element is damages. 
Clearly Element I has been established as a matter o.flaw by 

3 It is noted that, during the course of this motion, at no time did Mr. Bridges ever attempt 
to put on an offer of proof: or argue about his proof of"collectability;'' (he had none). It is 
axiomatic that an issue cannot be raised for the first time on appeal. Mr. Bridges' statement 
that he possessed admissible proof regarding the Grocery Outlet's liability insurance is 
inaccurate. as discussed below. There is nothing in the record that even suggests that 
Plaintitrs counsel ever directed any discovery requests to the Grocery Outlet which would 
have resulted in the production of such insurance information. 
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the supreme coun, court appeals, prior case. Element two 
proximate cause is what I'm talking about here. They're still 
going to have to prove proximate cause of damages. And 
what in this context, she has to prove that but for his 
negligence, she would have faired better. An element of 
that concept and tltat goes to the value of the underlying 
claim. An element of that concept is a plaintiff's burden of 
proof collectability. A11d that's what those cases discuss. I 
briefed those cases in my summary judgment reply. I raised 
those issues so I wasn't trying to It ide the ball. Now, I 
did11 't bring it in a summary judgment motion, I did11 't 
bring it otherwise, I'm bringing it now. But I did alert him 
that, you know if he had been reading what I was telling 
him, he would have known that he would have to address 
that issue at time of trial. So I don't feel I ambushed 
anybody. I did my job as an advocate, which is address the 
issues. Thank you. 

In response to this argument, the Trial Court incorrectly analyzed as 

follows: 

The motion is denied. The element of proximate cause with 
regard to damage will be an instruction given to thejury. I 
appreciate the argument. I believe it is a fine line, however, 
this case is not about any element of malpractice other than 
damages and proximate cause as it relates to damages. If 
there was a question as to collectability, that should have 
been addressed at the .first trial this is a trial about damages 
only. And I understand, Mr. Lindenmuth that you disagree 
with the Court on this point. Mr. Lindenmuth I understand 
your ruling Your Honor. 

(Appendix No. 4). 4 

The COA article was also referenced in Defendant's Trial Brief, at page 35. (Appendix No. 
5). The defense also submitted an instruction addressing proximate cause in the legal 
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As discussed in Defendant's briefing before the Comtof Appeals, that 

is incorrect, in the sense that "collectability" is the measure of damages 

because of proximate cause principles, and it is not a liability issue. Reading 

between the lines, it is suggested the true reason no evidence of 

"collectability" was presented below is because Plaintiff possessed no such 

evidence and apparently Plaintiffs counsel lacked the basic knowledge that 

he needed it. 

Thus, as shown above, the Plaintiffs efforts to deceptively parse 

various pleadings and the transcript, in order to try to manufacture a false 

construct, was be rejected by the Court of Appeals when it claimed a 

misguided Motion for Reconsideration and should be rejected by this Court. 

There is no question that there was, and is, substantial information within the 

court file, both pretrial, and during triaL with respect to the issue of 

"collectability ." 

Further, the whole predicate for the Plaintiffs argument is false. 

There was no obligation on the part of the defense to teach school, or 

otherwise inform Plaintiffs counsel with regard to the basic elements ofthe 

claim that he was prosecuting. Indeed, defense counsel could have silently 

malpractice context. Defendant's proposed Instruction No. 12. (Appendix No.6). 
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waited until the close of Plaintiff's case-in-chief and raised the issue for the 

first time. In other words, the fact that PlaintifT was provided ample notice 

of the applicable Jaw, prior to the motion for directed verdict, only 

underscores the fact that there was an absolute and complete failure on the 

part of Plaintiff to establish an essential element of her case, thus justifying 

the Appellate Court's decision in this action. Collectability is not an 

affinnative defense under Washington Law. It is an element of Plaintiffs 

case that must be affirmatively proved. There was, and is, no proof on that 

element in this case, and the Appellate Court's recognition of that fact and 

dismissal of this action was, and is, entirely justified, based on the record 

which was before it as developed below. 

II. THE LAW OF THE CASE DOCTRINE DOES NOT 
BAR CONSIDERATION OF THE PLAINTIFF'S FAILURE TO 

PROVE DAMAGES IN A DAMAGES-ONLY TRIAL. 

The two trials in this case were remarkably different.5 It is illogical 

to suggest in a new trial limited to the issue of damages that the issue of 

$ It is noted that it appears that the file cover with the word "Safeco" on it was submitted into 
evidence during the course of the first trial. (Appendix No.7), (Appendix No.8) Thus, to 
the extent that this could be construed as evidence of ·•collectability," (it is not). that fact 
alone justifies the raising of"collectability" as an issue in the second trial, as opposed to the 
first. u: as Plaintiff suggests, the "Safeco" reference is proof of"collectability," such proof 
was totally absent in the second trial. The Plaintiff: with a straight face, would not argue that 
had she failed to present any medical testimony in the second trial that would not have an 
impact. The fact that they presented no evidence regarding "collectability" in the second 
trial, naturally, in and of itself, also would have an impact. 
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"collectability" would not continue to be a ripe issue, when "collectability" 

because of proximate cause principals is the measure of damages in a legal 

malpractice action. Again, it is emphasized "collectability" is an element of 

Plaintiff's claim, and it is not a separate affirmative defense that is somehow 

severable from the issue of damages. 

As it is, the PlaintifJ never raised the "law of the case doctrine" 

during the course of Defendant's argument for a directed verdict, following 

the close of Plaintiffs case-in-chief. As such, it is an issue that should not 

be considered for the first time on appeal. See, Cowich Canyon Conservancy 

v. Bosley, 118 Wn.2d 801, 809, 821 P.2d 549 (1999). 

In any event, the effect ofthe Appellate Court granting a new trial on 

the issue of damages, is that, as it relates to damages, the procedural posture 

of the case is as if the first trial had never occurred. As discussed in Hudson 

v. Hapner, 146 Wn. App. 280, 287, 187 P.3d 311 (2008), reversed on other 

grounds, 170 Wn.2d 22, 239 P.3d 579 (201 0): 

... although a trial has occurred, our reversal ofthejudgment 
returns the proceedings to the same posture as if it had not. 
See, Weberv. Biddle, 72 Wn.2d 22, 28, 431 P.2d 705 (1967); 
'~f. 15A Karl B. Tegland and Douglas J. Ende, Washington 
Practice: Civil Procedure § 67.18. at 514 (2007) (((trial 
court dismisses plaintiff's case hut is reversed on appeal, case 
simply proceeds as ?f if was never dismissed). 
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As discussed by our Supreme Court long ago in the case of Godefroy 

v. Reilly, 140 Wn.650, 250 P. 59 (1926), when an Appellate Comi reverses 

or remands a case for a retrial on the grounds that the evidence was 

insufficient to take a particular issue to the jury, such actions do not restrict 

the retrial to that issue alone. Under such circumstances, the parties are at 

liberty to retry the case on all issues. including issues that were decided in the 

party· s favor in the first trial, as well as those issues which have already been 

determined. /d. 

Such a proposition should be deemed equally applicable in a case 

which is remanded for a limited purpose, such as a tort action like this, for a 

redetennination on the issue of damages. Under such circumstances. both 

parties are free to address every aspect of such an issue, including the ability 

to present alternative theories relating to damage issues, which had not been 

previously presented during the course of the first trial. See, Le·wis River 

Go(f,' Inc. v. 0. M. Scott and Sons, 120 Wn.2d 712, 724-25, 845 P.2d 987 

(1993). The Lewis River Golfcase also suggests that even when a new trial 

is limited to the issue of damages, it is nevertheless incumbent upon the 

plaintiff to establish what damages were proximately caused by the already 

determined breach of duty. 
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While, as a general proposition, it is true that questions which have 

been determined on appeal, or which might have been determined had they 

been presented, will not be considered by an Appellate Com1 upon a second 

appeal in the same action, such a proposition has no application when the 

evidence presented during the course of retrial is substantially different. 

Buob v. Feenaughty Machine!Jl Co .. 4 Wn. App. 276, I 03 P.2d 325 (1940); 

see also Zorich v. Billingsley. 55 Wn.2d 865, 350 P.2d 1010 (1960). 

Here. it would be a factual impossibility for Defendant Coogan to 

raise the Plaintiff's failure to prove ''collectability" during the second trial in 

the first round of appeals. Such an event had not transpired, and it would 

have been factually impossible for defense to predict such an abysmal failure 

of proof occurring during a trial that had yet to occur. 

The cases of State v. Barberio, 121 Wn.2d 48, 846 P.2d 519 ( 1993) 

and .S'tate v. Kilgore, 167 Wn.2d 28, 216 P.3d 393 (2009), address entirely 

different circumstances then that which is currently before the Appellate 

Court. Currently, what is before the Court is whether or not the Plaintiff 

proved an essential element of her damage case in a full retrial on all issues 

relating to damages. That is a far different situation then that which was 

addressed in either Barberio and Kilgore. In both of those cases, a criminal 
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defendant appealed their criminal conviction and sentencing, and were 

resentenced once the first appeal was completed. After that, the defendant 

filed a second appeal trying to challenge a tenn of the sentence which had 

been entered prior to the first appeal, but was not addressed within it. 

In other words, once an appeal has been decided, one cannot, in a 

second appeal, reach back into pre-appeal court proceedings and try to 

challenge things which occurred therein. 

That is a far different set of circumstances then that which is was 

before the Court of Appeals. Here, what is at issue is a failure of proof 

during a second trial, and not an effort on the part of the Defendant to reach 

back and say that errors occurred during the course of the first trial that 

should be subject to belated correction. The Trial Court denied Defendant's 

Motion to Dismiss at the close of Plaintiffs case in chief was not due to any 

(misapplication) ofthe "law of the case doctrine." She did so based on any 

erroneous belief that the issue of "collectability" related to any decided 

liability issues. 

To hold otherwise would make the grant of a "new trial limited to the 

issue of damages" a genuine nullity. Both the Plaintiff and Defendant would 

be barred from presenting any new possible theories and/or evidence on such 
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issues, even though the effect of such a new trial, according to the Hudson 

opinion, should be as if the first trial had in fact never occurred. See also, 

Riley v. Sturdevant, 12 Wn. App. 808, 532 P.2d 640 ( 1975) (suggesting that 

"law of the case doctrine" only applies to issues that were actually decided 

in a former appeal)~ State v. Trask, 98 Wn. App. 960,978-79,990 P.2d 976 

(2000) (the law of the case doctrine does not apply to matters which were not 

explicitly or implicitly considered). 

Under the circumstances of a retrial, the law of the case doctrine has 

no application to matters upon where a retrial was ordered. Thus, the 

procedures outlined in Barberio and Kilgor has no application. What then 

remained before the appellate court were the questions of whether or not, as 

a matter of law, there was sufficient evidence supportive of the jury's verdict 

and whether the Trial Court erred by failing to grant Defendant Coogan's 

CRSO Motion. Such issues are subject to de novo review by the appellate 

court. See, Davis v. Microsoji Corp .. 149 Wn. 2d 521,530-31.20 P.3d 126 

(2003). 
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Here the Court of Appeals applied the appropriate standard of review, 

and Petition contentions to the contrary are wrong. 6 

III. PLAINTIFF'S CONTENTION THAT THE DEFENSE 
SOMEHOW INAPPROPRIATELY EXCLUDED MS. SCHMIDT'S 

"INSURANCE EVIDENCE" IS SPECIOUS AT MANY LEVELS 

Again, Plaintiff's deceptive parsing of various pleadings and records 

in this case should be rejected. 

As noted above, the language within Defendant's Motion in Limine, 

at Page 6. Line 6 through 10. very clearly separates the issues of the value of 

the underlying case and "questions of proximate cause." The fact that 

defense counsel said "on that question the only question is what is the value 

of the underlying claim, given Ms. Schmidt's physical injuries resulting from 

her slip-and-fall event" is accurate with respect to one of the issues which 

was presented at time of trial. As had been explored in a number of other 

previous pleadings, and where relevant, the questions of proximate cause, as 

The Assignment of Error related to "collectability" is attached as Appendix No. 9. Petitioner's 
contention that Mr. Coogan failed to properly assign error to the issue of collectability is made without 
authority or meaningful analysis and should not be considered. See, Cowiche Canyon Conservatory 
v. Bosley, 118 Wn 2d 801,809,821 P.2d 549 (1992). Such assertions are also factually and legally 
incorrect. Mr. Coogan's assignment provided more than sufficient notice ofthe nature of issues raised, 
and given the fact that Petitioner clearly understood Mr. Coogan's arguments and was able to respond. 
establishes that Petitioner's concerns are specious. See, Vierede v. Fefreboard Corp., 81 Wn. App. 
579,915 P.2d 581 (1996). Petitioner's contention that even if she failed to put on an essential 
element of proof, the remedy is a new trial and not dismissal is wrong, and an argument without 
authority that should be disregarded. 
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related to the issue of"collectability" had already been discussed. 

At no time did Mr. Coogan ever take the position "that 

collectability was not an issue .... " In fact, as indicated above defense 

counsel did much more than what was required to place Plaintiff's 

counsel on notice that collectability was something that needed to be 

addressed. 

With respect to the exclusion of what Ms. Schmidt contends to be her 

"insurance coverage" evidence, the reason Mr. Coogan sought exclusion of 

that evidence had nothing to do with the question of"collcctability," and even 

if such evidence had been admitted, it would not have been adequate proof 

to meet the collectability elements of Plaintiffs claim. 

The reason why "Exhibit 1 ,"the alleged cover of Mr. Coogan's file, 

which had the word •'Safeco" on it, was subject to a Motion in Limine to 

Exclude was because it referenced "insurance" 7 and included other irrelevant 

matters. 

The Motion to Exclude Exhibit I with the "Safeco" reference upon 

it, was consistent with Defendant's other Motions in Limine and position 

7 There is nothing to suggest within the record that the Trial Court was ·•induced" to exclude 
it because defense was waiving any issues regarding collectability. Such an allegation on its 
face is a pure fabrication. 
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taken throughout trial with respect to "'insurance" infonnation. Indeed, 

Plaintiff counsel, himself, in his Motions in Limine sought to exclude any 

reference to insurance as well.8 This is a standard motion in a personal injury 

action. 

Contrary to Mr. Bridges' assertions, at no time did Defendant's 

counsel ever represent to the Court no amount of insurance was irrelevant 

because it did not matter. It could only not matter if collectability was not 

going to be raised by him. Such self-serving allegations by Mr. Bridges, who 

apparently did not know the basic elements of the claim in which he was 

pursuing on behalf of a client, are unworthy of credence and have no merit. 

If Mr. Bridges believed that such evidence was relevant to the issue of 

"collectability," he certainly could have argued as such in response to 

MAs the Court can take note, one of the primary issues raised within Mr. Coogan's appeal 
was the fact that the Trial Court had admitted lack of insurance, (plea of poverty), evidence 
during the course of trial. Within Appellant's Opening Brief, commencing on Page 38, 
Mr. Coogan argued that there should be a "bright line rule" against insurance evidence as 
a plea of poverty. (See, Appellant's Opening Brief, Page 41 ). Thus, the Motion in Limine 
excluding the "Safeco file cover" was consistent with such a position. Had Plaintiffs 
counsel viewed the "Safeco" cover as being admissible for "other purposes," as allowed 
under ER4ll, he should have argued that point some time during the course of trial. Having 
not done so, Ms. Schmidt certainly should not be allowed to do so for the first time on 
appeal. As it is, even assuming arguendo that the "Safeco file cover" had been admitted into 
evidence, and the jury based on such evidence found in favor of the Plaintiff on the issue 
of "collcctability,'' it is clear that such a detem1ination could not possibly withstand 
appellate scrutiny, because, as adroitly pointed out in the Court's most recent published 
opinion in this case, a jury verdict cannot be predicated on insufficient speculative evidence. 
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Defendant's Motion in Limine. He could have sought admission of the 

document with an appropriate limiting instruction. Further, Mr. Bridges 

must recognize a simple notation of "Safeco" on a file cover is rank 

speculation as to how much insurance the Grocery Outlet may or may not 

have had, its exclusion, even if erroneous. was a hannless error. In fact, we 

do not even know at this point in time whether that reference was to the 

Grocery Outlet's insurance at alL It could have been a random note by Mr. 

Coogan, or related to insurance that was held by the current ownership of the 

Grocery Outlet, as opposed to the ownership group who possessed the 

property at the time of Ms. Schmidt's slip and fall. '~Nowhere within any 

pleading or transcript on file in this matter did Mr. Bridges ever suggest that 

the cover of Mr. Coogan's file, which referenced "Safeco," was admissible 

because it was relevant to the issue of collectability. 

There is nothing that requires insurance companies. prior to the filing of a lawsuit, to disclose 
the amount of insurance held by their insured. See generally. S'mith v. Safeco Ins. Co., 150 
Wash.2d 478, 78 P.3d 1274 (2003). It is undisputed, that the underlying lawsuit against the 
Grocery Outlet, which is filed by Mr. Coogan's office, did not progress to the discovery 
phase, but was subject to dismissal due to naming current ownership, as opposed to the 
ownership ofthe grocery store at the time of Ms. Schmidt's slip and fall. To the extent that 
Mr. Bridges would have desired to call Mr. Coogan to "testifY and clarifY what he knew and 
what he wrote in his own file," it is noted that what Mr. Coogan may or may not have known 
is highly speculative, and there was nothing precluding Plaintiff's counsel from attempting 
to reopen his case following Defendant's Motion to Dismiss in order to explore such issues, 
and/or to put on the record an offer of proof. He, instead, in an "all or nothing" strategy 
decision, chose to ignore defendant's position, which was overwhelmingly supported by the 
case law. 
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Arguably, not only did Ms. Schmidt have to prove the fact of 

insurance, (or collectible assets), but also the amount of the insurance. 

Koeller v. Reynohl.\·, 344 N.W. 2d. 556 (IowaApp. (983)). 

In any event, nearly every statement made within the Petition by 

Plaintiff's counsel, are gross misstatements of fact which are unsupportable 

by the record. The Court should find repugnant the Plaintiff's efforts to 

manipulate it by taking matters out of context, in order to manufacture issues 

out of whole cloth, which simply do not exist. At the end ofthe day, it was 

simply either a choice ,or inexcusable neglect on the part of Plaintiff's 

counsel, not to put any admissible evidence establishing an essential 

element of a claim which he had been pursuing for 11 years on behalf of 

Ms. Schmidt. 

It is suggested that for Plaintiff's efforts to contend that he was 

"ambushed" is an effort to cover up his oVvn choices and errors and, frankly, 

is unworthy of consideration by this Court. 

IV. WHETHER CHARACTERIZED AS AN ISSUE OF 
PROXIMATE CAUSE OR AN ISSUE OF DAMAGES THE 

PLAINTIFF'S FAILURE TO PROVE "COLLECT ABILITY" 
WAS A PROPER BASIS FOR THE APPELLATE COURT'S 
DETERMINATION THAT DISMISSAL WAS AND IS THE 

APPROPRIATE REMEDY 
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The Plaintiff's position that because this was a new trial limited to the 

issue of damages somehow excuses the Plaintiff from having to prove what 

damages were proximately caused by Mr. Coogan's negligence is a 

meritless position. "Proximate cause" provides a causal connection between 

an act of negligence and an injury. "Proof of negligence in the air, so to 

speak, will not do." See, Hansen v. Washington Natural Gas Company, 95 

Wn. 2d 773, 779, 632 P.2d 504 (1981). As recently discussed in Chief 

Justice Madsen's dissent in the case of Mohr v. Grantham, 172 Wn. 2d 844, 

864, 622 P.3d 490 (2011)" Physicians, and indeed individuals involved in 

thousands of actions, are negligent every day without legal consequence 

because, despite the involvement or presence of others, their acts did not 

actually cause harm to the other persons." That is why even in the legal 

malpractice context a Plaintiff seeking damages must show that "but for" 

their lawyer's negligence they would have had a better outcome. See, 

Daugert v. Pappas, 104 Wn. 2d 254, 257, 704 P.2d 600 (1985); 

Kommavongsa v. Haskell, 149 Wn. 2d 288, 300, 67 P.3d 1068 (2003); 

Lavigne, supra; Matson, supra; see also, Tilly v. Doe. 49 Wn. App. 727, 732-

33.746 P.2d 323 ( 1987); Kim v. 0 'Sullivan, 133 Wn. App. 557, 137 P.3d 61 

(2006); Aubin v. Barton, 123 Wn. App. 592, 606-07, 98 P.3d 126 (2004), and 
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Estep v. Hamilton, 148 Wn. App. 246, 210 P.Jd 331 (2009). "But for 

causation" refers to the "physical connection between an act and an injury." 

See, Ang v. Martin, 154 Wn. 2d 477, 482, 114 P.3d 635 (2005). 

In this case, it appears that the Plaintitt' has little problem with the 

notion that during the course of a retrial on the issue of damages that she was 

obligated to prove "but for causation" as it related to the underlying slip and 

fall case, i.e., that she had to show by way of competent medical testimony 

that her injuries have a causal connection to the negligence of the Grocery 

Outlet. Unfortunately, what Plaintiff apparently fhiled to understand, (or did 

not know), was that there is another level to "proximate cause", i.e., "but for 

causation" in the context of a legal malpractice case. Such concerns in this 

context means that, not only must the PlaintitTshow that there was underlying 

negligence, which proximately caused injury, but also, as the actual 

measure of damages, that any amounts that othenvise would have been 

awarded in the underlying personal injury action would have been 

"collectable." In other words, the measure of damages in such cases is 

"collectability," and that is because of proximate cause principles. 

Because a legal malpractice case ha<; a certain level of complexity 

does not change the fact that in a new trial relating to damages one still has 
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the obligation of proving all aspects of"proximate cause" as it relates to such 

a claim. 

To the extent that the Plaintiffis trying to suggest that "collectability," 

which is the appropriate measure of damages because of "proximate cause 

principles," was not something that could or was subject to retrial in this case, 

makes absolutely no analytical sense. Whether "collectability" is labeled an 

element of damages, or a concept of proximate cause makes no difference. 

The Plaintiff had an obligation to prove ''collectability," and did not do so. 

That is the only matter that has any relevance regardless of how labeled. 

V. CONCLUSION 

In this case, the Plaintiff failed to prove the essential clement of her 

damages. While apparently Plaintiffs counsel would like to direct blame 

elsewhere, the Court should reject such efforts as being self-serving efforts 

at deflection. Whether it was by choice, innocent mistake, or ignorance, the 

bottom line is that Plaintiff failed to prove an essential element of her case. 

It was nobody's obligation but her own attorney's to understand the 

issues in her case, and to put on the appropriate proof. It is not defense 

counsel's. nor the Defendant's obligation, to instruct the Plaintiff as to what 

are the elements of her claim, nor is it an opposing counsel's obligation to get 
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into evidence that his opposition may view to be relevant evidence on any 

particular point. This is still an adversarial system. 

As it is. defense counsel did everything but write Plaintiffs counsel's 

Trial Brief with respect to what needed to be established as a measure of 

damages in the Plaintiffs case. Defense counsel, nor the Defendant, should 

be blamed for Plaintifrs counsel's strategic decisions and choices. but that 

is exactly what Plaintiffs counsel is trying to do, (cover up his own failings 

and blame others for his decisions). Plaintiffs self-serving and misleading 

Petition should be unequivocally denied. 

The Court of Appeals got it right and there is no basis for acceptance 

of review under the standards set forth within RAP 13.4. The Court of 

Appeals' decision obviously is correct and any alleged "conflict" between 

appellate court decision only exists within Plaintiff's counsel's imagination. 

DATED this 201
h day ofMarch, 2013. 

t?~ 
Paul Lindenmuth, WSBA# 15817 
Of Attorney for Appellant/Cross-Respondent 
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1 



APPENDIX NO. 1 



\111111\\llll\\~ .. J 
()(). 2-\2941-1 3ol48382A MMA TH 

The Honorable Carol Murphy 
Date of Hearing: June 25, 201 0 at 9:00 a.m. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FilED 
IN COUNTY ClERK'S OFFICE 

AM. JUN 14 2010 
P.M. 

'7<~ COUNTY.WASHJN_:IDaN 
BY. EVIN STOcg: County Clerk 

DEPUTy 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

TERESA SCHMIDT, ) 
) 

Plaintiff, 

v. 

TIMOTHY P. COOGAN, et ux, et al, 

Defendant. 

) NO. 00-2-12941-1 
) 
) DEFENDANT'S MEMORANDUM OF 
) POINTS AND AUTHORITIES IN 
) OPPOSITION TO PLAINTIFF'S 
) MOTION FOR SUMMARY 
) JUDGEMENT RE: EMOTIONAL 
) DISTRESS DAMAGES ON A LEGAL 
) MALPRACTICE CLAIM 
) 
) 

The following Memorandum of Points and Authorities is respectfully submitted on behalf of 

Defendants above-named and in opposition to Plaintiff's Motion for Partial Summary Judgment Re: 

the Availability of Emotion Distress Damages in a Legal Malpractice Claim. 

I. INTRODUCTION/RELEVANT PROCEDURAL BACKGROUND 

On December 19, 2003, the former trial judge in this matter, Daniel Bershauer (now retired), 

provided the following rationale for granting a new trial limited to the issues of damages only: 

Law Offices Of Ben F. Barcus 

R I G I N A L 
& Associates, P.L.L.C. 

, 4303 Ruston Way 
RESPONSIVE AFFIDAVIT OF PLAINTIFF S COU Tacoma, WashinJtOR93402 
RE: DEFENDANTS' MOTION TO ADJUST TRIAL DATE •. l (2$3)152-4444 •FAX 752-IOls 
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This case is an example of what I will refer to as a "perfect storm. " What I mean by 
that analogy is a set of circumstances which occurred in this trial, which as individual 
issues may not have resulted in my granting of a new trial on damages; however, the 
combination of these occurrences formed my conclusion that just;ce requires a new 
trial on the issue of damages. The first basis for my granting the motion for a new 
trial is with reference to the closing argument of Plaintiff's counsel. Plaintiff's 
counsel points out that the failure to object and the failure to request a curative 
instruction is most often deemed a waiver of that right. The case of Bellevue v. 
Kravik, correctly notes that absent an objection or request for a curative instruction, 
the issue of misconduct of counsel cannot be raised on appeal. However, the case 
does state there is an exception if the argument is so flagrant and ill-intentioned that 
no curative instruction would have obviated the prejudice. I specifically note that the 
argument beginning on page 44 at line 2 I, continuing through to page 45, line 10, is 
a clear request to the jury by Mr. Bridges to punish Mr. Coogan. It is clearly 
improper. It is clearly ill-intentioned in the sense that the Plaintiff's counsel sought 
to S'4R1JOrl g verdict on untenable grounds. When this comment take together with the 
overall tone a,f Plaintilf's counsels argument. I conc/ut!e that the argument is 
{mproper. ill-intentioned and an objection with a curative instruction would not have 
obviated the prejudice. The second reason I wish to discuss to support my decision of 
granting a new trial on the issue of damages is the excessiveness oft he damage award. 
It is clear in the case law that when a jury verdict is deemed excessive by a trial court, 
lrt~lii~JkjM:.Jnrib;fiugnfifambfranwt;:J~ 

cases which state what .the case ofLian v. Stalick holds, and I am just going to paraphrase some of 
the quotations, but contained at page 24; "the damages must be so excessive as to unmistakenly 
indicate that the verdict was a result of passion or prejudice. It must be so outside the range of the 
evidence or so great as to shock the court's conscience and the passions and the prejudice must be 
of such manifest clarity as to malce it unmistalcable. " I think all counsel agreed that this is a very 
large bllt'den for a party seeking to set aside a verdict of a jury based upon its excessiveness, but, 
in t/1is case, I believe the burden /1as been satisfied. (Emphasis added). 

(See, Exhibit "1" - Transcript of December 19, 2003, regarding Judge Bershauer's 
determination to grant Defendant's motion for a new trial, limited to the issue of damages). 

Judge Bershauer's opinion goes on to provide at page 7 of the transcript that the economic 

damages awarded in this case were excessive and that the non-economic damages also were clearly 

excessive under the circumstances of this case. Judge Bershauer indicated at page 8 that he made a 

substantial evidentiary error when he allowed insurance evidence to be presented to the jury, what was 

also an inappropriate "plea of poverty." (/d., page 9). With respect to the issue currently before this 
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Court, at page 9, Judge Bershauer noted that issues had been raised by the Defendant as to whether 

or not there could be general damages for malpractice qua malpractice, or whether a claim of 

emotional distress damages had to be supported by a separate cause of action. He also noted that the 

there was an issue regarding the specific bills (which totaled about $3,840.00, plus finance charges 

and interest), were supported by the evidence as being reasonable. /d. 

With regard to these issues, Judge Bershauer provided the following: 

I am not going to address these issues specifically by way of ruling, but I note that they 
are issues thai will have 10 be addressed on re-trial, and counsel should not try to 
argue to the new trial judge on re-trial that my decisions are binding. I don 't intend 
that they should be binding. I intend that they be reviewed de novo as I hope any trial 
judge would 

Thereafter, following admitted delay, Judge Bershauer, on or about January 9, 2007, entered 

detailed Findings of Fact and Conclusions of Law, after a full hearing and argument. (See, Exhibit 

"2 "). Once again, at Finding of Fact number l.ll, Judge Bershauer concluded that tri~l events were 

as such that, "the cumulative effect of the above was unfairly prejudicial to the Defendants and denied 

the Defendants a fair trial." Consistent with such a theme, Judge Bershauer also determined at 

Conclusion of Law number 2. 7, reiterated that the "cumulative effect of error at the trial"prevented 

the Defendants from receiving a fair trial. 

In other words, although Judge Bershauer did not specifically rule that it was inappropriate for 

the Plaintiff to argue general damages an act of malpractice, it is clear that he did not intend his ruling 

to be binding upon the current trial judge regarding such issue, and Defendants' arguments to the 

contrary regarding "judicial estoppel, is simply factually inaccurate and unsupportable by the record. 

In addition, ~o the extent that the Plaintiff is currently trying to argue that because this issue is still 
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pending, they have been somehow "prejudiced," it is noted that as early as Defendant's Motion for 

a New Trial And/or for JNOV, which was filed on December 12, 2003, the Plaintiff has had notice 

of Defendants' claim of latent irregularities and/or errors within the damage instructions in this case, 

that improperly allowed for general damages, for the "malpractice." As discussed below, there is no 

indication that this issue has been resolved by Washington's appellate courts, an~ that this Court is 

bound by any other rulings of any court, whether appellate or trial. 

Defendants' reply brief filed in the Court of Appeals, was attached as "Exhibit 8" to 

Defendants' Opposition to Plaintiff's Motion to Amend Complaint, which is fully incorporated by this 

reference. Clearly, on appeal, the issue of general damages for malpractice per se, was squarely before 

our appellate courts. If one reviews the appellate opinions on file herein, it is clear that the appellate 

court, like the trial court, simply left that issue to be addressed by the trial court on re·triaJ. It is noted 

that in the first opinion in this case, Schmidt v. Coogan, 135 Wn.App 605, 145 P.3d 1216 (2006), 

Defendant prevailed on his cross-appeal that the Plaintiffhad failed to prove "the case within a case/' 

i.e., liability for the underlying slip and fall, thus it was unnecessary for the appellate court to address 

all other issues framed by the appellate briefs. It is noted that the first Schmidt v. Coogan, opinion 

concludes at page 135 Wn.App at 613 the following: 

Because Schmidt failed to prove the notice element of her underlying slip and fall case, 
Coogan was entitled to judgment as a matter oflaw and we need not discuss the other 
issues. We reverse and remand for the action to be dismissed. (Emphasis added). 

Also, as is self-evident, the Washington State Supreme Court disagreed with this conclusion, 

see, Scmidt v. Coogan, 162 Wn.2d 488, 173 P.3d 273 (2007), and ultimately reversed the 

determination of non-liability with directives "we reverse the Court of Appeals and remand to that 
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court tor consideration of the remaining issues." (Emphasis added). See, Schmidt v. Coogan, 162 

Wn.2d at 493. 

Following remand in an unpublished opinion (which is still the law of this case), the appellate 

court only addressed two of the issues raised by the Defendants in this case, i.e., the absence oflegal 

expert testimony and the propriety of the trial court's determination to grant a new trial limited to the 

issue of damages. As the appellate court found the jury's award of economic damages unsupported 

by the evidence as a basis for the grant of a new trial, it did not have to delve into the other issues such 

as jury instruction questions in order to affinn the trial court's decision to grant such a new trial. 

However, the Court of Appeals, in its unpublished opinion, did touch on the general damage award 

in a manner that between the lines one can read a skepticism as to the viability of a $ J 80,000.00 

general damage award for a slip and fall injury that generated only $3,840.00 in medical bills (plus 

interest and finance charges, which were improperly included). Clearly, the appellate court rejected 

the notion that the Plaintiff was entitled to both an award for ''the value of the underlying claim," and 

an award of general damages representing ''the value of the abuse to which Mr. Coogan subjected 

Ms.Schmidt." In other words, under the claim that was brought by the Plaintiff herein, it should be 

noted that there is simply no basis for the potential for two different sources and/or types of recovery. 

In any event. it is noted that based on this procedural history, the Plaintiff's contention that the 

issue of the propriety of general damages for malpractice was not raised previously, is simply frivolous 

and unsupported by the record. This is a matter on which Judge Bershauer considered and decided 

would be better determined by the new judge assigned to the case at time of re-trial. The Court of 

Appeals had such issue before it, but did not have to reach such issues, because there were also other 

glaring flaws during the course of the first trial. It is also noted that the primary basis upon which 
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Judge Bershauer granted a new trial limited to the issue of damages, was based upon Mr. Bridges 

improper and flagrantly ill-intentioned closing argument, yet that basis for the grant of a new trial was 

not addressed by any appellate opinions herein, (Perhaps, mercifully, from Mr. Bridge's point of 

view). It is suggested the because the appellate court did not pass on Mr. Bridges' misconduct, can 

not be viewed as appellate endorsement of such behavior, and pennission for a repeat perfonnance 

on re-trial. 

[n addition, it is noted that nowhere is there any reference within the appellate opinions 

regarding Mr. Coogan's alleged workplace misconduct and/or what could be characterized as abusive 

behaviors. Obviously, if the appellate court found such behavior to be significant, it clearly would 

have indicated as such because as the current trial court is no doubt aware, that the Plaintiff, within 

its appellate briefing, if recalled correctly, was pounding that drum loudly. Yet, such allegations did 

not warrant a comment by the appellate courts. It is frivolous for the Plaintiff to be arguing in this 

case that in all instances appellate courts' failure to provide provide guidance on issues is tantamount 

to a decision, when the resolution of such issues were not needed in either affirming or reversing the 

rulings of a trial court. 

It is noted that Mr. Coogan did not testify at time oftrial because of serious medical issues. 

Mr. Coogan is a quadriplegic, and at the time of trial was suffering complications from his severe 

physical condition. It is noted however, that Mr. Coogan in his deposition did deny that he used 

abusive language toward Ms. Schmidt. (See, Exhibit "3"- Deposition excerpt of Coogan, pp.29 and 

30). Further, it is noted that this is a case where if one examines the damages, and excludes the 

Plaintiff's efforts to submit evidence which obviously violates ER 403 and ER 404 {b), this is in 

reality a "MAR" case, with $3,840.00 in medical bills, that were spread out sporadically over an eight-
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month treatment period. Thereafter, given Ms. Schmidt's multiple other accidents and incidents, it 

would be nearly impossible to say that the underlying injury, in any way, shape or fonn, had 

pennanent impacts, or would not otherwise be overshadowed by her subsequent injuries and/or 

accidents. The Plaintiff is aware, in a fair trial, there is only a remote possibility that the Plaintiff will 

ever be awarded an amount even close to $212,000.00, which included an unauthorized award of 

general damages for malpractice qua malpractice. This is not the law within the State ofW ashington, 

nor will it ever be. It is noted while giving Mr. Bridges credit for some level of creative advocacy, 

he is clearly mis-stating the law within the State of Washington, is failing to identify to the Court that 

his argument is an effort to advocate an advancement of the law within the State of Washington to 

include such damages, when in fact any reasonable interpretation of Washington Jaw indicates such 

general damages for malpractice are simply unavailable. The law within the State of Washington, as 

discussed below, is well-established as to what damages are available for legal malpractice, and such 

damages are limited as to the value of the underlying claim, with slight modification. 

II. ARGUMENT 

One can question whether or not this is a proper motion for summary judgment. It certainly 

appears to be more or less an effort to gain a declaratory ruling from the trial court, or it is some form 

of an offensive motion in limine, designed to ensure what evidence can or cannot be admitted at time 

of trial. As the Plaintiff has invoked CR 56, it is noted that there are genuine issues of material fact 

with respect to the alleged "abusive behavior ofMr. Coogan,'' and certainly Ms. Schmidt's allegations 

cannot be taken as being undisputed. (See, Deposition of Coogan, pp. 29 and 30). 

Further, as the Defendant has invoked CR 56, it is noted that under CR 56, even though the 

Defendant in this case has not moved for summary judgment on these questions, the Court is fully 
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authorized to grant summary judgment in the Defendant's favor, even in the absence of such a motion. 

See, Ruhensen v. Felice, 58 Wn.2d 862, 365 P.2d 320 (1961), lmpecoven v. DOR, 120 Wn.2d 357, 

841 P.2d 752 (1992) I 

In order to resolve this issue, the trial court need go no further than the recent Supreme Court 

opinion in Shoemake v. Ferrer, 168 Wn.2d 193,225 PJd 990 (2010), wherein the Supreme Court 

found that it was inappropriate in a legal malpractice case, involving personal injury, to deduct from 

the award of damages the contingency fee that the negligent lawyer otherwise would have earned had 

he successfully pursued the claim. The Supreme Court declined to allow for the deduction of the 

hyPothetical contingency fee, adopting Division l's rationale that it would otherwise result in the client 

having to pay twice for the same services, i.e., not only would there be a deduction for the contingency 

fee that would have been earned, had the defendant attorney not acted negligently, but also likely a 

contingency fee would have to be paid to the lawyer pursuing the malpractice claim. 

When reaching such a result, the Court made no reference to the notion that there could be a 

general damages award available for the malpractice per se. In other words, as the measure of 

damages in a legal malpractice claim involving personal injury is the value of the underlying personal 

injury claim, there could be a substantial rationale for not deducting out the negligent attorney's 

contingent fee, because it would not create a burdensome double reduction for attorney's fees to 

discouraging claims on behalf of persons who were injured by a negligent lawyer. Such a rationale 

and/or calculus would be entirely different, if in fact the client could acquire an award of general 

Naturally, the Defendant intended to address such evidentiary issues, prior to trial, by way of 
motions in limine by moving to exclude any evidence regarding Mr. Coogan's alleged "abusive 
behavior," which has no relevance to any issue of damages in this case. 
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damages for the malpractice, from which a contingency could be paid to the lawyer pursuing the 

malpractice claim, thus not resulting in a substantial reduction ofthe award otherwise available to the 

client. In other words, if general damages were available for "malpractice" the recent Shoemake v. 

Ferrer, opinion simply would not make sense, nor would the Supreme Court have ignored the 

availability of such general damages in its analysis. 

Further, to reach such a result would eviscerate the notion of"proximate cause" applicable to 

legal malpractice cases. As explained in Aubin v. Barton, I 23 Wn.App 592, 606·607, 98 P.3d l26 

(2004), the usual principles of proof and causation in a legal malpractice action do not differ from 

ordinary negligence: 

Where it is alleged that an allorney committed malpractice in the course oflitigation, 
the trial court in the malpractice claim retried, or tried for the .first time, the client's 
cause of action that the client contends was lost or compromised by the attorney's 
negligence, and the trier of fact decides whether the client would have fa ired better but 
for the alleged mishandUng. Thus, to prove causation, the client must show that the 
outcome of the underlying litigation would have been more favorable, but for the 
altorney 's negligence. The proof typically requires "a trial within a trial. " (Citations 
omitted). 

Stated another way, in a malpractice setting, the plaintiff must demonstrate that he or she 

would have prevailed, or at least would have achieved a better result had the attorney not been 

negligent. See, Estep v. Hamilton, 148 Wn.App 246,210 P.3d 331 (2009). Typically, that means it 

is the burden on the plaintiff to establish in order to prove damages in a legal malpractice case, what 

they would have acquired had the case been appropriately handled. In this context, obviously had Mr. 

Coogan performed without negligence, what Ms. Schmidt would have acquired was a judgment which 

provided a determination of the valuation of the underlying personal injury she suffered in the slip and 

fall accident. There is no case law nor authority indicating to the contrary. 
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The case of Lavigne v. Chase, Haskell, Hayes and Kalamon. P.S., 112 Wn.App 677, 550 P.3d 

306 (2002), provides a reasonable example of the interplay between proximate cause and damages in 

the legal malpractice context. In that case, the attorneys involved were negligent by failing to properly 

renew an out -of-stale judgment. Nevertheless, the trial court dismissed the case because the plaintiff 

had failed to muster evidence that the underlying judgment would ever have been collectable. The 

Court of Appeals reversed, although upholding the trial court on the issue that it was the plaintifrs 

burden to establish collectability, it nevertheless found that there were issues of material fact regarding 

the question of collectability. In Lavigne, at 684-86, the appellate court explored damages in legal 

malpractice cases: 

The measure of damages for legal malpractice the amount of loss actually sustained 
as a proximately result of the attorney's conduct. As the Matson court further 
reasoned: "courts consider the collectabilityofthe underlyingjudgment to prevent the 
p/aintiff.from receiving a windfall: it would be inequitable for the plaintiff to be able 
to obtain a judgment, against the attorney, which is greater than the judgment that the 
plaintiff could have collected from the third party." ... (Citations omitted). 

In this case, essentially Ms. Schmidt is seeking to collect from Mr. Coogan an amount of 

money she could otherwise not have collected from the underlying tortfeasor, the Grocery Outlet 

defendant. In other words, she is seeking a windfall in that she is seeking a judgment "which is greater 

than the judgment the plaintiff could have collected from the third party." ld 

As the Lavigne case further indicates, the reason why "collectability" is an element of a legal 

malpractice plaintiff's case is to prevent the acquisition of such a windfall: 

The majority of jurisdictions require the plaintiff to prove collect ability. The policy 
basis for this approach is to avoid awarding the aggrieved more than he or she would 
have recovered had the attorney not been negligent. " As one of these courts reasoned 
"in a malpractice action, a plaintiff's 'actual injury' is measured by the amount of 
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money s/1e would have actually collected had her attorney not been negligent. " 
Klump v. Duffus, 71 F.3d 1368, 1374 (7111 Cir. 1995). (Emphasis added). 

Hypothetical damages beyond what the plaintiff would have genuinely collected from 
the judgment creditor "are not a legitimate portion of her 'actual injury' and 
awarding her damages would result in a windfall. Stated another way, these 
jurisdictions tend to view collect ability as a component of the plaintiff's prima facie 
case. " (Citations partially omitted; emphasis original}. 

Thus, it can be reasonably stated under Washington Law Ms. Sclunidt's damages are limited 

to her "actual injuries", i.e., what she would have acquired in her claim against the Grocery Outlet and 

no more. 

Further, it is noted that despite Ms. Schmidt's policy arguments, it is suggested that if the 

Supreme Court in Washington had intended that general damages be available for malpractice, it 

would have clearly said so in the number of legal malpractice cases that have been decided within the 

appellate courts in the State of Washington. Naturally, anyone who has had their lawyer fail to 

perform adequately and negligently would be upset by the lawyer's conduct. Nevertheless, our courts 

have consistently held that the measure of damages is limited by case within a case principles, and 

thus, all of the damages that are available to a plaintiff, particularly in a personal injury claim, is the 

value of the underlying claim itself, no more and no less. 

While Plaintiff in this matter may be making arguments that have some superficial level of 

appeal, what is being suggested by the Plaintiff is clearly not the law within the State of Washington, 

and it is suggested that the appropriate role of a trial court is to interpret and enforce the law as it is, 

as opposed to manufacturing new law for application in the specific cases that comes before it. There 

is no legal support for the Plaintiff's contention that emotional distress damages are available for 
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''malpractice" and the law in the State of Washington, though perhaps not clear, generally indicates 

to the exact contrary. 

Further, efforts to analogize medical malpractice to "insurance bad faith cases" have previously 

been rejected by our appellate courts. See, Kommavongsa v. Saske/1, 149 Wn.2d 288, 67 P.Jd 1068 

(2003),andKimv. O'Sullivan, 133 Wn.App557, l37P.3d61 (2006). lnKommavongsa,theSupreme 

Court held that the assignment of an attorney malpractice claim to an opposing party as a party of a 

settlement agreement, violates public policy for the reasons state therein. In Kim v. 0 'Sullivan, the 

parties tried to avoid the public policy announced in Kommavongsa by acquiring as part of a personal 

injury settlement agreement that the client bring the legal malpractice action in order to fund an 

underlying settlement. Under the terms of the settlement agreement, despite the fact that the client 

was the putative plaintiff in the legal malpractice action, the opposing party in the underlying case 

maintained the right to control the malpractice litigation and to approve any and all settlements of that 

litigation. 

Based on the public policy principles set forth in the Kommavongsa case, the Court of Appeals 

in Kim rejected such efforts to evade the rule that attorney malpractice claims cannot be assigned to 

an opposing party. 

In reaching such a result, the Court of Appeals in Kim, rejected the application of insurance 

bad faith principles, which otherwise would have allowed the underlying stipulated judgment to be 

"presumptive damages." Rejecting such an anaJogy, the Appellate Court reasoned that not only 

would such efforts violate Kommavongsa 's prohibition against assignment of claims, but would result 

in a windfall to the underlying plaintiffs, who were simply trying to replace the underlying policy 

I imits for whatever poJicy limits that the negJigent attorney carried as malpractice insurance coverages. 
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In other words, the appellate court, at least in one instance, has already rejected any analogy 

or comparisons of insurance bad faith claims to attorney malpractice claims. 

In any event, there is no support for the proposition that insurance bad faith damage principles 

have any application in the attorney malpractice context. In fact, there are reasons why such an 

analogy should not be applied, including that it would do nothing more than to provide a windfall to 

the plaintiff above and beyond their actual damages. 

There is no authority for the position taken by the Plaintiff herein, and clearly, there is nothing 

precluding the current trial court from considering this issue. 

Ul. CONCLUSION 

When a new trial is granted, prior rulings are are vacated and have no impact. See, Hudson 

v. Hapner, I 46 Wn.App 280, 187 P.3d 31 (2008), review granted- Wn.2d- (2009). Here, all issues 

relating to damages are for the current trial judge to address in the first instance. For the reasons stated 

above, Plaintiff's Motion for Summary Judgment Re: Malpractice General Damages should be denied. 

In fact, based on this record, it is respectfully suggested that an Order Granting the Defendant 

Summary Judgment on this issue should be provided. 

DATED thislfJ.day of June, 2010. 
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December 19, 2003 Olympia, Washington 

AFTERNOON SESSION 

Department 7 Hon. Daniel Berschauer, Pre siding 

APPEARANCES VIA TELEPHONE: . . 
Representing the Plaintiff, Danil Bridges, 

Attorney at Law; representing the Defendant, 
Paul Lindenmuth, Attorney at Law. 

Pamela R. Jones, Official Reporter 

--ooOoo--

THE COURT: We can go on the recor~. 

For the record, this is the case of Teresa Schmidt 

versus Timothy Coogan, Pierce County Cause 

No. 00-2-1294-1. The defendant, Timothy Coogan, 

and his law firm moves for a new trial or, in the 

alternative, moves for reconsideration of some of 

the Court's trial decisions or, an additional 

alternative, for a remittitur. 

After oral argument last week, I continued 

this ruling with the hope that the parties would 

settle the case. I announced then that I would do 

something with regard to the defendant's motions 

as opposed to nothing. This oral decision will 

outline the relief I have granted to the 

defendant, Timothy Coogan. 

Coogan renews his request for a directed 

verdict of dismissal because, in his argument, 
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there is insufficient evidence as a matter of law 

on the underlying negligence claim against Grocery 

-Outlet. That request is denied. 

I adopt my previous ruling made during the 

trial by simply referencing it. There is 

sufficient unrebutted evidence and reasonable 

inferences from that evidence for a reasonable 

juror to conclude by a preponderance of the 

evidence that the Grocery Outlet store was 

negligent. 

Mr. Coogan also argues· that expert testimony 

was necessary to support the plaintiff's claim of 

legal malpractice. I conclude that no testimony 

is necessary given the fact that Mr. Coogan 

admitted at that deposition that the conduct that 

was alleged was negligent, and further given the 

unrebutted and unchal~enged evidence in this case. 

Again, my previous rulings on the issue are simply 

adopted by referencing my trial decision. 

Based on these two rulings, I conclude that 

the jury's verdict as to liability is supported by 

the evidence and the law. Therefore, the 

defendant's motion for a directed verdict, or, in 

the alternative for a new trial, are both denied. 

The remaining issues relate to the damages 

~(D 
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awarded by the jury. For the reasons that follow, 

the defendant's motion for a new trial is granted 

as to damages only. 

The case law governing granting a new trial 

is clear. Only unusual circumstances will support 

such a ruling. For a variety of reasons, I 

believe such a decision is the only appropriate 

ruling. I note that I cannot recall granting such 

a motion but in only one prior case. 

This case is an example of what I will refer 

to as A Perfect Storm. What I mean by that 

analogy is a set of circumstances which occurred 

in this trial,·which as individual issues may not 

have resulted in my granting a. new trial on 

damages; however, the combination of these 

occurrences supports my conclusion that· justice 

requires a new trial on the issue of damages. 

The first basis for my granting the motion 

for a new trial is with reference to the closing 

argument of plaintiff's counsel. Plaintiff's 

counsel points out that the failure to object and 

the failure to request a curative instruction is 

most often deemed a waiver of that right. 

The case of Bellevue vs. Kravik correctly 

notes that absent an objection and request for a 

Af( 5 
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curative instruction, the issue of misconduct of 

counsel cannot be raised on appeal. However, the 

case does state there is an exception, if the 

argument is so flagrant and ill-intentioned that 

no curative instruction would obviate the 

prejudice. I specifically note that the argument 

beginning on Page 44 at Line 21, continuing 

through to Page 45, Line 10, is a clear request to 

the jury by Mr. Bridges to punish Mr. Coogan. 

It's clearly improper. It is clearly 

ill-intentioned in the sense that plaintiff's 

counsel sought to support a verdict on untenable 

grounds. When this comment taken together with 

the overall tone of plaintiff's counsel's 

argument, I conclude that the argument is 

improper, ill-intentioned, and an objection with a 

curative instruction would not obviate the 

prejudice. 

The second reason I wish to discuss 

,upporting my decision to grant a new trial on the 

issue of damages is the excessiveness of the 

damage award. It is clear in the case law-that 

when a jury verdict is deemed excessive by a. trial 

court, that can be the basis for an award of a new 

trial. I want to briefly quote from an opinion at 
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Page 24 of Mr. Jensen's brief in support of a 

motion for a new trial, but there are many cases 

which state what the case of Lian vs. Stalick 

holds, and I'm just going to paraphrase some of 

the quotation, but contained at Page 24. 

"The damages must be so excessive as to 

unmistakably indicate that the verdict was a 

result of passion or prejudice. It must be 

outside the range of evidence or so great as to 

shock the court's conscience, and the passion or 

prejudice must be of such manifest clarity as to 

make it unmistakable." 

I think all counsel will agree that that is a 

very large burden for a party seeking to set aside 

a verdict of a jury based upon its excessiveness, 

but, in this case, I believe the burden has been 

satisfied. 

First I'll deal with the award of past 

economic dama~es. The jury awarded some $32,000 

for past economic damages. In my judgment, that 

is clearly excessive because it is absolutely 

unsupportable from the evidence in the case. Just 

as importantly, in my judgment it is a clear 

indication that that portion of the verdict was 

affected by prejudice. By itself if it could be 
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excised from the overall damage award of the jury, 

this Court may have adjusted that award by way of 

remittitur. However, I've already indicated and 

repeat that my decision today is based upon the 

totality of circumstances. 

I also conclude that the award for 

non-economic damages is clearly excessive as well. 

In my judgment, this award is well beyond what 

actually plaintiff's counsel suggested during 

argument and well beyond what I would consider 

that is a reasonable range of acceptable jury 

awards given the evidence in this case. I also 

must note that this award is also suspec~ because 

of the prejudice I've already referred to, and, in 

my judgment, was clearly demonstrated by the 

jury's award for past economic damages which could 

not be supported by any inference from the 

evidence produced by the plaintiff. 

I also accept some responsibility for my 

ruling regarding insurance. I allowed plaintiff's 

counsel to ask his client to testify, over 

objection, to the fact that she lacked medical 

insurance. I did so to allow her to testify about 

finance charges which she was claiming as 

additional damages. In hindsight, I should have 
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either sustained the objection or at least limited 

the use of the evidence. What is now clear to me 

is that the jury may very well have used the 

evidence of, quote, poverty, unquote, to enhance 

their award of damages. The excessiveness of the 

damage award is evidence, in my judgment, that 

this factor may have played a part .in their 

decision. 

I will note for the record that the 

defendants raise additional issues w{th regard to 

the damage·claim and the damage award. The 

defendants argue that there could have been no 

possible claim for malpractice beyond the 

underlying negligence claim against the grocery 

store. The defendants submit that such a claim, 

if it was to be brought before the jury, would 

have to be based upon an independent cause of 

action such as the tort of outrage or negligent 

infliction of emotional distress. 

The defendants also argue that there is no 

evidence supporting the reasonableness of specific 

charges for past medical expenses and those bills 

should have not been presented to the jury. I'm 

not going to address these issues specifically by 

way of ruling, but I note they are issues that 
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will have to be addressed on retrial, and counsel 

should not try to argue to the new trial judge on 

retrial that my decisions are binding. I don't 

intend that they should be binding. I intend that 

they be reviewed de novo, as I hope any trial 

judge would. 

I've included them here in my list of reasons 

why a new trial is necessary because I recognize 

that these are honestly debatable issues and have 

some overall impact upon granting a new trial. I 

want to be specific as to why I have not utilized 

the remittitur procedure. If the constellation of 

circumstances were not so pervasive I could have 

done so. For example, if the only error involved 

an unsupportable award for past economic damages, 

then a remittitur would have been the appropriate 

remedy. However, in this case for the reasons 

already given, I conclude that the combination of 

circumstances clearly resulted in an excessive 

award of damages and is clear evidence that the 

jury unfairly prejudiced Mr. Coogan by its 

excessive award. 

To allow this verdict on damages to stand 

would be contrary to the principles of justice 

that I have stood for my entire career. I am 

10 
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keenly aware that this decision to grant a new 

trial on the issue of damages will result in 

additional delay and expense to all parties. I'm 

also aware even though I am not a citizen of 

Pierce County, that those citizens through their 

tax dollars will have to pay for a retrial of this 

case. I have want to assure counsel that my 

decision today has not been an easy ohe. I want 

to especially acknowledge the difficulty I always 

have in recognizing my role in this process. I am 

aware that my decision today is appealable by both 

parties. 

l want to close by once again suggesting that 

even though I've granted the motion for a new 

trial as to damages only, I hope that the parties 

and their lawyers will sit down, explore the 

possibility of settlement, and, in quoting my 

former colleague, Robert Doran, exercise all 

reasonable efforts to resolve this case by 

settlement. If counsel needs clarification, I 

will attempt to respond. 

MR. LINDENMUTH: Your Honor, Paul 

Lindenmuth here. Just a couple quick points. I 

think there's a requirement under the terms of 

I'm not sure which rule, but I think we have to do 
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findings of fact and conclusions of law to support 

your order, so could I ask Madam Court Reporter to 

go ahead and type this up, or Mr. Court Reporter, 

I'm not sure. 

THE COURT: It is Madam Court Reporter. 

MR. LINDENMUTH: Madam Court Reporter 

to type this up, and we would like to order a copy 

of the transcript so we could draft appropriate 

findings of fact and conclusions of law. 

THE COURT: What I will let you do 

after we complete the conference call on the 

record, I will let her talk to you directly and 

she can tell what you she requires. 

MR. LINDENMUTH: Thank you, Your Honor. 

THE COURT: Are there any other issues 

for clarification? 

MR. BRIDGES: No. 

THE COURT: I do agree with Mr. 

Lindenmuth, I recall the last time ·and the only 

time I've granted a new trial under these 

circumstances there were findings of fact that I 

had to make, and obviously the conclusions of law 

are pretty clear. I would ask counsel to 

cooperate with each other in producing those 

findings so that they can be noted for 

{\ l tO 12 
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presentation if they're not agreed upon, orr if 

agreed upon, they can simply be submitted to me as 

a matter of formality and by.ex parte procedure. 

What I also want to indicate is that since I 

have granted a new trial as to damages, I assume 

that that .automatically stays the pre.vious 

judgment signed by Judge McCarthy. Do I need to 

sign a separate order so stating? 

MR. BRIDGES: I wouldn't flaunt the 

intent of your order here today, Your Honor, by 

trying to execute on that judgment, regardless of 

what the requirements were. 

MR. LINDENMUTH: Your Honor, I may just 

draw a line in the findings of fact and 

conclusions of law in that regard, that's fine. 

T,HE COURT: If there are no other 

questions, that closes these proceedings. I'll 

let you both remain on the line and you can talk 

to the reporter. 

MR. BRIDGES: I would like to stay on 

the record for a moment, if I could. My 

understanding of the Court'~ ruling is that your 

oral ruling here today is, of course, instructive 

to us in terms of drafting findings of fact and 

conclusions of law, but until the signature entry 

13 
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of findings of fact and conclusions of law takes 

place, the calculation of 30 days for the time of 

appeal does not begin. That's my understanding. 

You are not trying to direct us based on your oral 

ruling today for the time for appeal starts today. 

MR. LINDENMUTH: Your Honor, I think 

there has to be an order to trigger an appeal. 

Whether that would be findings of fact and 

conclusions of law is beyond my analysis at this 

time.· 

MR. BRIDGES: I agree with what Paul 

just said, but I have seen occasionally in the -­

every so often you get situations the court will 

note that the trial court went to such length in 

their oral opinion, I don't want there to be any 

confusion as to when the clock starts ticking. 

THE COURT: I can't speak to when the 

time for appeal runs. What I can say is that I 

believe until I sign a for~al order granting a new 

trial that there's nothing from which to appeal. 

Now, I can't speak any more than saying that, but 

that's my understanding. 

As far as the calculation of that time, that 

would be an advisory opinion of which I am not 

prepared to give. 

{\2.0 14 
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MR. BRIDGES: Right. I suppose it's 

rather moot. 

anyway. 

I wouldn't wait until the last day 

MR. LINDENMUTH: I· think there has to 

be at least an order, whether it's the actual 

findings of fact and conclusions of law, whether 

it's the final order, the clock starts ticking. 

MR. BRIDGES: And, as I understand, 

defendant did not submit anything for you to sign 

today, Judge. 

THE COURT: I'm not signing anything 

today and I would not sign it unless it had been 

an agreed order or unless it had been formally 

presented for presentation. 

MR. BRIDGES: I apologize, Your Honor. 

This is presumptuous. A lot of this is logistics. 

THE COURT: Let's go off the record. 

* * * * * 
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.SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

. TERESA SCHMIDT, 
NO. 00-2- J 2941- l 

Plaintiff 
Y, 

DEFENDANT COOGAN'S PROPOSED 
TIMOTHY P. COOGAN and "JANE DOE" FINDINGS OFF ACTS AND 
COOGAN and the marital community comprised CONCLUSIONS OF LAW 
thereof; and THE LAW OFFICES OF 
TIMOTHY PATRICK COOGAN and all 
partners thereof, 

Defendant. 

THJS MAITER having come· before this Court on Defendant's Motion for a New 

Trial/Remittitur and/or for Reconsideration and the Court having considering the submissions of the 

party and oral argument of counsel for the Plaintiff, Dan'l W. Bridges and Paul Lindenmuth hereby 

makes the following Findings of Facts and Conclusions of Law and Order Granting a New Trial 

Limited to the Jssues of Damages Only. 

J. FJNDJNGS OF FACTS 

1.1 That this matter was tried before a jury of J I from the period of No\'ember 17 through 

November 19, 2003. Tite jury herein rendered a verdict in favor of the Plaintiff, Teresa Schmidt on 

lAw Offites Of Ben F. Barc•s 
& AJJGtbtn, P.L.LC. 

• DEFENDANT COOGAN'S PROPOSED FINDINGS 
OF FACTS AND CONCLUSIONS OF LA v.' - 1 

4303 JlUSIOft W•y 
TKDma. \\'Mhii'I;IDD 91402 
(2Sli7Sl-4444 • FAX 752-IOH 
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November 20, 2003 on a claim oflegal malpractice, (professional negligence,) in the gross amount 

of $212,000:oo. The verdict was comprised of $32,000.00 for "past economic damages" and 

$180,000.00 for her "non-economic damages." 

I .2 During t.he course of trial Defendant moved for a directed verdict of dismissal at the close of 

Plaintiffs case in chief on the grounds that Plaintiff failed to present sufficient evidence to establish 

a prima facie case oflhe grocery stpre's negligence in the underlying slip and fall case, which for the 

purposes of this legal malpractice case constitutes the case within the case. The Court denied 

Defendant's motion for dismissal. 

1.4 During the course oftriaJ, the Court finds that the Plaintiff presented sufficient evidence with 

respect to the case within a case, that the grocery store, who \\'85 the Defendant in the underlying case, 

was negligent. The Court finds that there was sufTJcient evidence for a reasonable jury to conclude, 

based on lbe. prejJondc,.nce of lbt: evi!leru:<,lhat lbe Grocery Outlet, ~· Dd"en~ IDiderlying 

case, was negligent. . ~ OJJ_ ~ 
........ -~ ~ I .5 . The Coun finds thar the evidence was sufficient on the issue f professional negligence and 

Ulider the facts of this case, it was not necessary for the Plaintiffto call legal cxpen to establish the 

standard of care applicable to legal praclitioners within the State of Washington. ~ 
1.6 

~heji\ir,irb1ra-rre\r"tli21t11lrmt~ise,Wiirrffimiii;ii'lrral11!:1'1f"'ej~aiiH~~~l. ~ ring the 

Law Ofr~as Of Ben F. Bar~us 
& Assedatcs, P.L.LC. 

DEFENDANT COOGAN'S PROP:OSED·FtNDINGS 
4303 ltiiSUin Wey 
Tecame, Wuhi•aton 91402 
(2S3)7Sl-4444 • FAX 152·1 OlS · OF. FACTS AND CONCLUSIONS OF LAW· 2 
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course: of cJosing argument, Plaintifrs counsel argued without objection for a puniti\'e result. The 

Court specifically finds that the argument of Plaintitrs counsel, was so flagrant and ill-intentioned. 

that no curative instruction would have obviated the prejudice created by it. The argument was ill-

intentioned in the sense that Plaintiffs counsel sought to suppon a verdict by the jury based on 

untenable grounds. When the comments of Plaintifrs counsel are taken together, the trial court 

concludes that the argument was improper, ill-intentioned, and an objection with a curative instructi 

would nor have obviated the prejudice. 9'11!tflfii;illlp~~-ieMe&mrmrmt,-iM-.-.aWI!IIr.d~~ 

Pfaailbtn counsel, as-raleeted m dre Uinscr1pr, 6ut also lhe Coii?i s lust fiaild el!JEe• eatiens. wJ!'!h 

,.,..,.;EC\Q;cd dbiilli ffiE CUbist aftMI. 

12 I. 7 In addition, the Coun finds that the damages awarded in this case to the Plaintiff are so 

13 

14 

. 15 

16 

17 

18 

19 

20 

21 

22 

excessive, based on the evidence presented before the jury as to be unmistakably indicative of the 

operation of"passion and prejudice." 

1.8 In tbe instant matter the JUij' award of the sum of$32,000.00 for past economic damages, is 

c !early excessive, because it is absolutely unsupported by any evidence presented before the jury. In 

addition, the non-economic damages awarded are also so clearly excessive as to unmistakably indicate 

the operation of"passion and prejudice." his noted that the amount awarded is substantially greater 

than the amount suggeS!ed by Plaintiffs counsel during closing argument, and well beyond what-the 

Court considers ro be within the reasonabJe range of an acceptable jury verdict, given the evidence 

presented in this case. 

23 I. 9 The Court finds that the excessh•eness of the jury verdict is indicative of the "passion and 

24 prt!judice" created by the improper closing argument of Plaintiff's counsel. 

25 1.10 In addition, during the course of trial evidence was submined by the Plainliffthat the Plaintiff 

lacked medical insurance to pay her medical bills, and that she had been subject to finance charges. 

DEFENDANT COOGAN'S PROPOSED FINDINGS 
OF FACTS AND CONCLUSIONS OF LAW· 3 

Law OIDtes Of Ben F. Barrus 
"Associates, P.L.L.c. 
00) RU$1011 YI•'Y 
iocoma, W.shiqtoll 91402 • 
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vidence was error. The financial condition of the Plaintiff is 

1.11 That the Court finds that the cumulative effect of the above was unfairly prejudical to the 

Defendants and denied the Defendants a fair trial. 

l. 12 That the Court intends'\the Findings _of Facts and Con~Jusions of Law set fonh herein to be 

interpreted in conformance with the Court's oral ruling of December 19, 2003, which is attached 

hereto as Exhibit No. I to these fin~nd conclusions and ordeJ) ~ ~ -iu+ 
~ fill ~~CLUSJONS OF LAW . 

12 2.1 To the extent that the above Findings ofFactsshQuld be deemed Conclusions ofLaw, and lhe 
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Conclusions of Law set forth be'Jow, should be deemed Findings of Facts, it is the Coun's intention 

that they be treated as any reviewing court deems appropriate. 

2:2 The grant or denial of a new trial is a matter that rests within the trial court's discretion. In the 

exercise of such discretion, the trial court concludes that the Defendant in this maner was denied a 
fair trial. 

2.3 The Coun specifically conCludes that a new trial on the issue of damages only is warranted on 

a number of the grounds set forth in ~R 59. The Coui1 specifically finds that a new trial is warranted 

under CR 59 (a) (I) based on an "irregularity" in the proceeding created by an adverse pany, i.e., the 

impro(ler closing argument of Plaintiffs counsel. 

23 2.4 In addition, pursuant to CR 59 (a) (5), the Coun finds that the damages are so excessive as to 

24 

25 

unmistakably indicate thai rhe ·verdict must have been the result of .. passion and prejudice." This 

conclusion is not only supponed_ by t~e size of the verdict. but also the e'•ents discussed above that · 

occurred during the course of trial. 

DEFEt\'DANT COOGAN'S PROPOSED FINDINGS 
OF FACTS AND CONCLUSIONS OF LAW- 4 

Law Offices Of Ben F. Barcus 
& Auocl•tn, P.L.LC. 
4303 RustDn Way 
TKOma. Wuhi .. tcrt 91402 
(2~l) 7.52-4444 • FAX U2·10JS 



2 

3 

4 

s 

6 

7 

8 

9 

11?6.£ 2 .... 2/.2885 88814. 

2.5 The Coun concludes, that pursuant to CR 59 (a) (7), that the verdict for non·economic damages 

is not supponed by the evidence. The Coun specifically finds that there was no evidence nor 

reasonable inferences from of the evidence to justify or suppon the verdict for non-economic 

damages. 

2.6 The Court also finds that pursuant to CR 59 (a) (8) that an error of Jaw occurred during the 

course of trial that was objected to by the defense in this matter, to wit the allowance of Jack of 

insurance testimony to be presented during the course of trial. 

10 2.7 Finally, theCoun concludesthatpursuanrtoCR 59 (a) (9), that substantial justice has not been 
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done in this case. The lack of substantial justice is a by-product of the cumulative events occunin~ 

during the course of trial that prevented the Defendants in this matter from receiving a fair trial. 

III. ORDER 

THEREFORE, the Court filly advised of the premises, it is hereby 

ORDERED, ADJUDGED and DECREED that Defendant's Motion for a new trial on the issues 

of Damages Only is hereby GRANTED; it is also further 

ORDERED, ADnJDGED and DECREED that the Defendant's Motion to Dismiss and/or for 

Judgment as a Matter of Law and Remittitur with respect to the issues of attorney negligence and 

negligence in the underlying case, is hereby DENIED; it is further 

ORDERED, ADJUDGED and DECREED that this Court declines to rule on Defendant's 

contention that no damages are available for legal malpractice beyond those that would have been 

avai I able, had there been success in the underlying case, and resen·es this issue for resolution during 

the course of re-trial of this case, it is further 

La"· Oflicn Of Ben r. Barcus 
& AtSKilltes., P.LL.C. 
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ORDERED, ADJUDGED and DECREED that the judgement pre\'iously entered in this 

matrer is hereby \·acate. 

Dated 1his .J_ day of January, 2005. 

Presenred by: 

I I Approved as to Form; 
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Notice of Presentment Waived: 
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SUPERlOR COURT OF WASHINGTON 
FOR THURSTON COUNTY NO. 00·2-11941-l 

SCHMIDT, TERESA 

vs. 

COOGAN. TIMOTHY 

Plaintiff Appearing: SIYes 0 No 

Dtfcndant_Appearins: IBI\'es 0 No 

JUDGE DANIEL J BERSCHAUER 

Plainti{f{s). cr REPORTER PAM JONES 

CLERK EDISON HERRON 

Defr:ndam(s). DATE: DECEMBER 19, 2003 

Auomey for Plaintiff: DAN'L BRIDGES 
Present: ~ Yes 0 No 

Attomt)' for Defendmt: PAUL LINDENMUTH· 
Present [gl Yes 0 No 

THIS MATIER CAME ON BEFORE THE COURT FOR: ORAl RULING 

3: I 0 Court Called in1o session, both p:uties panicipated by way oftcleconfcrcncc. Coun addressed the 
panies on the mancr and indicated that it was prepared to give its oral opinion. 

Court granted a new triol, only on· tilt damages issue. Court addressed the parties on its ruling. 

Court an!wered any questions for clarification. Court will si~ order and findings of fact when 
presented. 

3:16 Court adjourned. 
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COURT OF THE STATE OF WASHINGTON 

.. --· n~JJ FOR THE COUNTY OF PIERCE 

TERESA SCHMIDT, ) 
) 

'Plaintiff, ) No. 00-2-12941-1 
vs. ) 

) 

C@J¥>W TIMOTHY P. and JANE DOE COOGAN and ) 
the marital community comprised ) 
thereof; MICHAEL D. and JANE DOE ) 
SHEEHAN and the marital community ) 
comprised thereof; THE LAW OFFIC~S ) 
OF TIMOTHY PATRICk COOGAN and all ) 
partners thereof; and JOHN ARD JANE) 
DOE' individuals, marital communi- ) 
ties, and partnerships l-10, ) 

) 
Defendants. ) 

---.---------------------------------) 
TIMOTHY COOGAN I ) 

) 
Third Party Plf., ) 

vs. ) 
) 

JOHN P. McMONAGLE and "TERESA OOE11 ) 
McMONAGLE, ) 

) 
Third Party Defts.) 

Taken Monday, February 25, 2002 

REPORTER: 

Exhibit 3 

H. Milton nee, CCR, CSR 
Lie. IVA-NC-!H-M371MU 
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Deposition of Timothy P. COogan, 02/25/02 

1 A It was over-- Ms. Schmidt's lawsuit against -- was 

2 not going to succeed. The statute of limitations had 

3 been violated. 

4 Q There was a time when Ms. Schmidt was an employee of 

5 your firm, correct? 

6 A Yes. 

7 Q Do you know the -- I don't need the dates obviously, 

8 but can you approximate for me -- use this personal-

9 injury lawsuit as a reference if you like -- when she 

10 did work for you? 

11 A I would say -- I don•t think it was -- for about 

12 several months before this. 
•. 

13 Q Leading up to December 1998 when the lawsuit was 

14 ultimately filed, Ms. Schimidt brought it to your 

15 attention that the statute of limitations was 

16 approaching on this case, didn't she? 

17 A 

18 Q 

I don't recall. 

So you're not saying she didn't do that; you just 

19 don't know either way. Is that what you're saying? 

20 A I don't recall if Ms. Schmidt brought it to my 

21 attention, correct. I knew that there was a statute 

22 of limitations coming UP. on her case for a long time. 

23 And I don't remember if Ms. Schmidt also brought it to 

24 my attention separately. 

25 Q Let me see if I can refresh your recollection. Do you 

Excel Court Reportinq (253) 536-5824 29 



Deposition Qf Timothy P. Coogan, 02/25/02 

1 recall Ms. Schmidt ever bringing to your attention the 

2 fact that the statute of limitations was about ready 

3 to run and your saying words to the effect, 11Fuck off. 

4 .I'm the attorney. Put the file back on my desk"? 

5 A No. I specifically recall not making a comment like 

6 that. 

7 Q Did you ever prepare a settlement demand on behalf of 

8 Ms. Schmidt? 

9 A No, I don't believe we did. (Pause) Oh, yeah, now, I 

10 remember. 

11 

12 

13 

14 Q 

MR. BRIDGES: Please ma~k that. 

(Whereupon, Exhibit 5 was 
marked for identification.) 

Handing you what's been marked as Exhibit Number 5, 

15 can you identify that please. 

16 A 

17 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

Yes. It appears to be a settlement demand on the 

Teresa Scb•idt matter. 

Do you know who drafted it? 

No. 

was it done at your request? 

I'm-- it must have been. 

Do you recognize this document? 

I -- no, I really don't. I couldn't remember if we 

24 did this. 

25 Q Is that your letterhea~? 
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E-FILED 
IN COUNTY CLERK'S OFFICE 

PIERCE COUNTY, WASI-jiNGTON 

August 03 2010 4:12PM 

KEVIN STOCK 
COUNTY CLERK 

NO: 0~2-12941-1 

The Honorable Carol Murphy 
Date of Hearing: August 6, 2010 

SUPERIOR COURT OF WASHINGTON 
FOR PIERCE COUNTY 

TERESA SCHMIDT, 

Plaintiff, 

v. 

TIMOTHY P. COOGAN, et ux, et al, 

Defendant. 

NO. 00-2-12941·1 

DEFENDANT'S REPLY TO PLAINTIFF'S 
MOTION IN LIMINE ON AVAILABILITY OF 
GENERAL DAMAGES AND DEFENDANT'S 
CROSS-MOTION IN LIMINE REGARDING 
THE SAME 

The following Memorandum of Points and Authorities is respectfully submitted in Opposition 

to Defendant's Motion in Limine on Availability of General Damages and in Support ofDefendant•s· 

Cross-Motion in Limine Excluding Evidence Re: the Same. 

I.INTRODUCTION 

For the time being, ignoring the fact that Plaintiff's Motion in Limine on Availability of General 

Damages, is simply not a proper Motion in Limine, in that it does not seek to exclude prejudicial 

evidence, but rather seeks its inclusion, Defendant notes that there is simply not a scintilla of authority 

cited by the Plaintiff herein indicating that within a claim for legal malpractice, where damages are 

based on "case within a case principles," that general damages are available for the "malpractice" in and 
- .. 

Defendanfs R~ply to Plaintifrs Motion in Lim~. o. · ~v 
and Cross Motion • 1 ~ Ben F. Barcus & Associate& 

-..:::7 4303 Ruston Way 
Tacoma, Washincton 98402 
(2S3) 152-4444 • FAX 752·1035 
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of itself. Clearly the case law is to the contrary to such a proposition. 

It is suggested that a reasonable way to "cure" procedural irregularities of the Plaintiff's Motion. 

is that the Court should consider the Plaintiffs materials as being responsive to a Motion in Limine that 

clearly would have been filed by the defense in this case, seeking to exclude all testimony and evidence, 

arguments or suggestions (or will be) of any kind, that general damages are available for "malpractice" 

as hTelevant, given the absence of the availability of such damages and given liability has already been 

determined. Had Defendant filed a Motion in Limine, it would have been as follows: 

Defendant's move in Limine to exclude any and aU evidence, arguments 
(whether direct or Indirect) that the Pl4intiff is entitled to an award of 
general damages for the fact that the Defendant committed legal 
malpractice, when the case law is clear that damages in such case, are 
limited to case within a case principles. 

Alternatively, it is suggested that the Plaintiff's Motion simply should be stricken as an attempt 

to acqui~·e an advisory opinion by the Trial Court on an issue which is not properly before it. It is noted 

that we have already spent an inordinate amount of time in this case, regarding this issue. 

II. COUNTER-STATEMENT OF THE FACTS 

As the Court is aware, liability for iegal malpractice has already been established in this case as 

a mattet· of law and affirmed on appeal. In addition, the Supreme Comt' s opinion in this case removes 

from this case, any issue as to whether or not within the underlying case, the Grocery Outlet was 

negligent for the slip and fall injury which allegedly caused Ms. Schmidt to suffer a neck sprain/strains, 

which according to her own words, resolved within a few months following the event. In other words, 

two issues now have been resolved conclusively in this case; (1). that Mr. Coogan committed legal 

malpractice by failing to name and serve the appropriate Defendant in the underlying lawsuit; and (2) 

that the underlying Defendant, Grocery Outlet, was negligent and such negligence caused Ms. Schmidt 

Defendant's Reply to Plaintiff's Motion in Limine 
and Cross Motion - 2 Ben F. Barcus & Associates 

4303 Ruston Way 
Tacom11, Washln&ton 98402 
(253) 752-4444 • PAX 7S2-103S 
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some level of harm, which ultimately must be determined based on an evaluation under "case within 

case" principles. In other words, Ms. Schmidt has the burden of proving what the underlying case would 

have been worth had it been properly prosecuted.' 

As such, all the evidence cited to in Plaintiff's Memorandwn and the attachments thereto, should 

be stricken and should not be considered in this case because liability for malpractice has already been 

determined, and general damages are not available for the malpractice per se. Such evidence should be 

excluded pursuant to ER 402 (general irrelevancy); ER 403 (prejudicial value outweighs probative effect, 

misleading and confusing, as well as a waste oftime and being and impermissible effort toward character 

assassination, when character and/or matters such as intent are simply not at issue. See ER 404 (b). 

Such a proposition is further bolstered by the operate Complaint in this case, which only sets forth 

two claims, (1) for general negligence, and (2) a claim for breach of contract. There is no specific 

pleading relating to any cause of action predicated on "a special relationship:' or breach of any other 

duties, which might generate a claim for general damages. The Plaintiff made no claim for outrage 

and/or negligent infliction of emotional distress in the Complaint, and even if assuming that such claims 

would have had factual sufficiency, and would not be subject to summary dismissal, prior the efforts 

On these issues, there still remains issues regarding Ms. Schmidt's comparative fault, 
proximate cause and damages. While one could argue the fact that the Supreme Court 
ultimately affirmed on the liability of the Grocery Outlet, it is noted that comparative fault 

· is an entirely separate and distinct issue from whether or not the Grocery Outlet was 
negligent under premise of liability theories. See generally, Owen v. Burlington Northern, 
114 Wn. App. 227,233, 56 P.3d 1006 (2002), affirmed 153 Wn. 2d 788, 108 P.Jd 1220 
(2005). It is noted that under "case with a case" principle, Ms. Schmidt's comparative 
fault now relates to the issue of damages as opposed to liability. There was and is no 
contention that even though Ms. Schmidt was personally involved in the preparation of 
the faulty Complaint in the underlying case, that she was comparatively .at fault for the 
legal malpractice which occurred herein. In other words, the relevant "res gestae" regarding 
Ms. Schmidt's injuries are the events surrounding the slip and fall, and not the malpractice in and 
of itself. 

Defendant's Reply to Plaintifrs Motion in Limine 
and Cross Motion " 3 Ben F. Banms & Assoeiates 
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were made to amend the Complaint some 9-1 0 years after filing, have already been rejeded by this 

Court. · 

At this point, it is suggested that we are "simply beating a dead horse," and once again dealing with 

a procedurally irregular Motion, brought in a desperate attempt to expand this case well beyond its 

boundaries is a manner which would create a substantial prejudice to the defense. Had this matter been 

properly pled and notice provided, the Defendant certainly would have an option to seek a psychological 

IME of Ms. Schmidt, under CR 35, and would have explored in detail, other stressors in her life, such 

as how she was emotionally impacted by her felony theft conviction, which involved her stealing checks 

and a large restitution order, from the employer she worked for prior to being employed by Mr. Coogan. 2 

In any event, there is simply no statutory or case law within the State of Washington, which 

permits or authorizes an award of general damages for malpractice. Ms. Schmidt's damages are limited 

by a "case within a case" principles and proximate cause. 

III.ARGUMENT 

In order to resolve this issue, the trial court need go no further than the recent Supreme Court 

opinion in Shoemake v. Ferrer, 168 Wn.2d 193,225 P.3d 990 (2010), wherein the Supreme Court 

found that it was inappropriate in a legal malpractice case, involving personal injury, to deduct from 

the award of damages the contingency fee that the negligent lawyer otherwise would have earned had 

he successfully pursued the claim. The Supreme Court declined to allow for the deduction of the 

hypothetical contingency fee, adopting Division rs rationale ~hat it would otherwise result in the 

client having to pay twice for the same services, i.e., not only would there be a deduction for the 

2 

25 Naturally, Mr. Coogan was never informed of such a felony theft conviction related 
to employment prior to hiring Ms. Schmidt. 

Defendant's Reply to Plaintiff's Motion in Limine 
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contingency fee that would have been earned, had the defendant attorney not acted negligently, but 

also likely a contingency fee would have to be paid to the lawyer pursuing the malpractice claim. 

When reaching such a result, the Court made no reference to the notion that there could be a 

general damages award available for the malpractice per se. In other words, as the measure of 

damages in a legal malpractice claim involving personal injury is the value of the underlying 

personal injury claim, there could be a substantial rationale for not deducting out the negligent 

attorney's contingent fee, because it would not create a burdensome double reduction for attorney's 

fees to discouraging claims on behalf of persons who were injured by a negligent lawyer. Such a 

rationale and/or calculus would be entirely different, if in fact the client could acquire an award of 

general damages for the malpractice, from which a contingency could be paid to the lawyer pursuing 

the malpractice claim, thus not resulting in a substantial reduction of the award otherwise available 

to the client. In other words, if general damages were available for "malpractice" the recent 

Shoemake v. Ferrer, opinion simply would not make sense, nor would the Supreme Court have 

ignored th~ availability of such general damages in its analysis. 

Further, to reach such a result would eviscerate the notion of "proximate cause" applicable to 

legal malpractice cases. As explained in Aubin v. Barton, 123 Wn.App 592,606-607,98 P.3d 126 

(2004), the usual principles of proof and causation in a legal malpractice action do not differ from 

ordinary negligence: 

Where it ls alleged that an attorney committed malpractice ln the course of litigation, the 
trial court in the malpractice claim retried, or tried for the first time, the client's cause of 
action that the client contends was lost or compromised by the attorney's negligence, 
and the trier of fact decides whether the client would havefaired better but for the 
alleged mishandling. Thus, to prove causation, the client must show that the outcome of 
the underlying litigation would have been more favorable, but for the attorney's 
negligence. The proof typically requires "a trial within a trial." (~itations omitted). 

Defendant's Reply to Plaintiffs Motion in Limine 
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Stated another way, in a malpractice setting, the plaintiff must demonstrate that he or she 

would have prevailed, or at least would have achieved a better result had the attorney not been 

negligent. See, Estep v. Hamilton, 148 Wn.App 246,210 P.3d 331 (2009). Typically, that means it 

is the burden on the plaintiff to establish in order to prove damages in a legal malpractice case, what 

they would have acquired had the case been appropriately handled. In this context, obviously had 

Mr. Coogan perfonned without negligence, what Ms. Schmidt would have acquired was a judgment, 

(up to and including a defense verdict), which provided a determination of the valuation of the 

underlying personal injury she suffered in the slip and fall accident. There is no case law nor 

authority indicating to the contrary. 

The case of Lavigne v. Chase, Haskell, Hayes and Kalamon, P.S., 112 Wn.App 677, 550 P.3d 

306 (2002), provides a reasonable example of the interplay between proximate cause and damages in 

the legal malpractice context. In that case, the attorneys involved were negligent by failing to 

properly renew an out-of-state judgment. Nevertheless, the trial court dismissed the case because the 

16 . plaintiff had failed to muster evidence that the underlying judgment would ever have been 

17 

18 

19 

20 

21 

22 

23 

24 

25 

collectable. The Court of Appeals reversed, although upholding the trial court on the issue that it 

was the plaintiff's burden to establish collectability, it nevertheless found that there were issues of 

material fact regarding the question of collectability. In Lavigne, at 684-86, the appellate court 

explored damages in legal malpractice cases: 

The measure of damages for legal malpractice the amount of loss actually sustained as a 
proximately result of the attorney's conduct. As the Matson court further reasoned: 
"courts consider the col/ectability of the underlying judgment to prevent the plaintiff 

from receiving a windfall: it would be inequitable for the plaintiff to be able to obtain a 
judgment, against the attorney, which is greater than the judgment that the plaintiff 
could have collectedfrom the third party." ... (Citations omitted). 

Defendant's Reply to Plaintiff's Motion in Limine 
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In 1his case, essentially Ms. Schmidt is seeking to collect from Mr. Coogan an amount of 

money she could otherwise not have collected from 1he underlying tortfeasor, the Grocery Outlet. In 

other words, she is seeking a windfall in that she is seeking a judgment "which is greater than the 

judgment the plaintiff could have collected from the third party.'' /d. 

As the Lavigne case further indicates, the reason why "collectability" is an element of a legal 

malpractice plaintiff's case is to prevent the acquisition of such a windfall: 

The majority of jurisdictions require the plaintiff to prove collectability. The policy basis 
for this approach is to avoid awarding the aggrieved more than he or she would have 
recovered had the attorney not been negligent. " As one of these courts reasoned "In a 
malpractice action, a plaintiff's 'actual injury' is measured by the amount of money sl1e 
would have actually collected had her attorney not been negligent. " Klump v. Duffus, 
71 F.3d 1368, 1374 (111 Cir. 1995). (Emphasis added). 

Hypothetical damages beyond what the plaintiff would have genuinely collected from the 
judgment creditor "are not a legitimate portion of her 'actual injury' and awarding her 
damages would result in a windfall. Stated another way, these jurisdictions tend to 
view collectability as a component of the plaintiff's prima facie case." (Citations 
partially omitted; emphasis original). 

Thus, it can be reasonably· stated under Washington Law Ms. Schmidt's damages are limited to 

her "actual injuries", i.e., what she would have acquired in her claim against the Grocery Outlet and 

no more.· 

Further, it is noted that despite Ms. Schmidt's policy arguments, it is suggested that if the 

Supreme Court in Washington had intended that general damages be available for malpractice, it 

would have clearly said so in the number of legal malpractice cases that have been decided within 

the appellate courts in the State of Washington. Naturally, anyone who has had their lawyer fail to 

perform adequately and negligently would be upset by the lawyer's conduct. Nevertheless, our 

courts have consistently held that the measure of damages is limited by case within a case principles, 

and thus, all of the damages that are available to a plaintiff, particularly in a personal injury claim, is 

Defendant's Reply to Plaintiff's Motion in Limine 
and Cross Motion - 7 Ben F. Barcus & A1sociates 
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the value of the underlying claim itself, no more and no less. 

While Plaintiff in this matter may be making arguments that have some superficial level of 

appeal, what is being suggested by the Plaintiff is clearly not the law within the State of Washington, 

and it is suggested that the appropriate role of a trial court is to interpret and enforee the law as it is, 

as opposed to manufacturing new law for application in the specific cases that comes before it. 

There is no legal support for the Plaintiff's contention that emotional distress damages are available 

for "malpractice'' and the law in the State of Washington, is to the exact contrary. 

IV. CONCLUSION 

This is now the Plaintiff's third attempt at a judgment advisory ruling by the Court regarding the 

viability of emotional distress damages for malpractice qua malpractice. Clearly given such effort, one 

would think that Plaintiff's counsel would have found a single case authorizing the award of such 

damages under Washington law. Given the absence of such citation to authority, clearly we can be 

confident now that there is simply no such authority. In fact, all authority that is available, suggests and 

leads to an exact contrary conclusion, i.e. the damages in cases such as this, are limited to the value of 

the underlying claim ... and no more. 

In order to make this Motion procedurally proper, the Court should consider it to be a reply to 

Defendant's Motion in Limine to exclude all evidence regarding "emotional distress damages,, inclusive 

of those materials attached to Plaintiffs Motion in this case. Such infonnation has nothing to do with 

the issues that remain in this case, are irrelevant, inflammatory and should and must be excludedl 

3 

25 Such "facts" are disputed and it is noted that Mr. Coogan did not testifY at time of trial 
due to significant health concerns. 
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The evidence in this case will establish that Ms. Schmidt had a slip and fall event at the Grocery 

Outlet in December 1995. Based on her own testimony, that the shampoo on which she slipped on, was 

there to be seen. This raises substantial questions about her own comparative fault for any injuries. Ms. 

Schmidt at trial, will have to prove the value of her underlying case, and to date, and as established by 

her own'records, included nothing more than $3,840.00 in medical care, that spanned less than a year. 

Naturally, as a result of the underlying physical injuries ofthe slip and fall event (after consideration of 

comparative fault), she is entitled to some portion of her medical bills, and a fair percentage of her 

general damages. 

She is not entitled to a windfall, simply because her lawyer made a regrettable error. It is 

suggested that this should be the last time the Court should consider this issue, in that it has already 

examined this issue two other times in two different forms. It is suggested that enough is simply enough. 

DATED this ~ day of August, 2010. 

~~~ 
Paul A. Lindenmuth, WSBA #15817 
Attorney for Defendant 

Defendant's Reply to Plaintiff's Motion in Limine 
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E·FILED 
IN COUNTY CLERK'S OFFICE 

PIERCE COUNTY, WASHINGTON 

August 19 2010 11:39 AM 

The Honorable Carol.EK 
C ERK 

NO: 1-1 
Hearing: 8/20/10 @ 9:00 a.m. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

TERESA SCHMIDT, 

Plaintiff, 

v. 

TIMOTHY P. COOGAN, et ux, et al, 

Defendant. 

) 
) NO. 00-:Z-12941-1 
) 
) DEFENDANT'S REPLY TO 
) PLAINTIFF'S OPPOSITION TO 
) DEFENDANT'S MOTIONS IN 
) LIMINE 
) 
) 
) 
) 

18 DEFENDANT'S REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT'S 
MOTIONS IN LIMINE 

19 

20 

21 

22 

23 

The following memorandum of points and authorities is respectfully submitted in reply 

to plain1ifrs opposition to defendant's motions in limine. 

A. Defendant's motions in limine were timely filed under Thurston 
County Loeal Rule 5(b)(2). 

DEFENDANT'S REPLY TO 
PLAINTIFF•s OPPOSITION 
TO DEFENDANT'S MOTIONS 
IN LIMINE -I 
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As the court may recall during the course of the parties t pre-trial conference and 

discussion regarding our motion in limine hearing on August 20, 2010, defense counsel queried 

the court as to whether or not Pierce County local rules and/or Thurston County local rules had 

application to the pleading's relevant to such motion. It is defense counsel's clear recollection 

that the court stated a preference for the application ofThurston County local rules with respect 

to service of work copies (on different colored paper), and the like. Further, the Clerks Minute 

Entry from August 10, 201 0, verifies such understanding. (Exhibit 1 ). 

Pierce County Local Rule 5(b)(2) indicates under the heading of"non-dispositive civil 

motions, that "briefs and all supporting materials for a motion which is not dispositive shaJI be 

filed and served before 12:00 noon, five court days before hearing". (emphasis added). 

The court is also reminded that on or about November 20, 2009, this court issued a case 

scheduling.orderwhich specifically amended thereto directions to follow Thurston County local 

rules particularly as it relates to briefs, memorandum, bench copies and the like. A portion of 

the order specifically directs the party to comply with LCR 5. 

Thus, under the terms of this court's prior orders; Thurston County local rules are to be 

applied to this case. It is alSQ noted that this case despite being a Pierce County visiting judge 

case, utilized Thurston County ADR procedures in order to comply with such requirements. 

B. The Events Surrounding Mr. Coogan's Malpra(tlce, the Availability 
of General Damages for Legal Malpractiee, and the Previously 
Dismissed Cross Claim are lnadmltsible. 

DEFENDANT'S REPLV TO 
PLAINTIFF'S OPPOSITION 
TO DEFENDANT'S MOTIONS 
IN LIMINE-2 
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It is clear that the plaintiff simply does not get it. This case is before the court for a 

limited retrial on the issue of damages only. Such a limiled retrial order, would simpJy become 

purposeless, if in fact we spent the entirety of this trial trying to reargue liability related facts. 

It would simply be inefficient, and interject wholly and completely inelevant matters into the 

case on an issue which has already been resolved. 

Also it is noted that the plaintiff is simply wrong that defendant " puts f011h yet anothel' 

effort to exclude issue of general damage for legal malpractice from this case". That is simply 

not true this is the first time the defendants have actually moved to exclude such evidence, and 

it is simply specious that general damages are available for legal malpractice per se, That is not 

the law in the State of Washington, and the plaintiffs have been able to muster absolutely no 

support for such a proposition. All such cases al'e resolved on a case within case principles and 

the damages in this case are the value of the underlying claim. It is suggested that the plaintifrs 

repeated effort to try to pound the table on this issue, without any legal support is simply nothing 

more than the background noise that this case has had to suffer through now for a period of in 

excess of six months. It is suggested that enough, is simply enough and we should now go 

about addressing the issues which still are matters of concern in this case. 1 

In this matter the court has already had before it three different times, in three different 

1 Recently the writer, consulted with Sam Franklin, of tho Loe Smart Firm who is a legal malpractice "guru" 
and bo verified that it would shnply be unprecedented to allow for genertl damages for the act of 
malpractice in and ofitself, and verified that damages are limited to case within the case principles. Mr. 
Franklin most recently wa& trial and appellate counsel in the case of Ang v. Martin 154 WN. 2d 477,114 P. 
3d 637 (2005). 
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form the issue of whether or not general damages are available for malpractice per se. In each 

instance, the Court rejected the plaintifrs position, and although, in its last ruling definitively 

ruled all actions before the alleged failure to file the subject lawsuit would be excluded, the 

natural extension of such a ruling is that all evidence beyond the bare facts that the case was not 

properly perfected in a timely manner, simply are issues that should not be placed before the 

jury. 

Clearly there is a reason that this case is currently before the court on a retrial. One would 

suggest if one reads between the lines of Judge Berschauer's order granting a new trial in this 

case, part ofit was the concern about potentiaJly inflammatory evidence getting before the jury 

creating an improperly inflated verdict due to passion and prejudice. [t is clear that the 

plaintiffs counsel is advocating and urging that the cout1 allow him to engage in a repeat 

performance. It simply should not be allowed. Further, to the extent that plaintifrs counsel is 

contending that Ms. Schmidt suffered emotional distress because of the language utilized by 

Mr. Coogan, necessarily opens the door whether or not she herself regularly used such language, 

and clearly defendant could present substantial evidence indicating the same. There is no 

indication that Ms. Schmidt had any particular susceptibility to the use of fowl language, and 

frankly, this Ms. Schmidt. a felon, is far from a shrinking violet. 

However, that being said such issues simply have no relationship to any compensable 

damage she suffered in this case. 

Attached hereto is a COA article (Causes of Action) relating to "causes of action against 
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attorney for malpractice in handling personal injury claims". While the COA article is clearly 

not definitive and/or controlling. it may aid the Court in understanding the issues which may 

arise during the course of this trial and which may aid the court in identifying other relevant 

issues. This article is attached hereto as Exhibit No. 2. If one actually reviews the ruticle at 

Page 72, Section 42, it discusses what damages are available on a legal malpractice claim 

involving failures relating to personal injury claims. This article provides under the heading of 

"Compensatory Damages, the following: 

'The successful plaintiff in a legal malpractice action is entitled to 
recover for the losses sustained as a proximate result of defendant's malpractice. 
Where an attorney is alleged to have mishandled a personal injury claim, the 
loss is measured by the amount of damage the plaintiffs actually could have 
recovered if the claim had been properly handled, and includes all items of 
damages which could have been recovered in collection in an action on the 
claim. The amount of damages claimed in a legal malpractice action generally 
cannot exceed the amount of damages claimed in the tmderlying action. In 
order to recover more than the amount claimed in the underlying action, it is 
necessary of plaintiff to show special damages above that amount: for example, 
by showing that the defendant's negligence caused the plaintiff to incur 
additional legal costs in pursuing the underlying action. 

Although the damages recoverable in a malpractice action generally 
cannot exceed the amount the plaintiff could have recovered in the underlying 
action, they may be less than that amount. Since the measure of damages is the 
amount the plaintiff lost due to the defendant•s malpractice, the proper measure 
of damages not the amoWlt which would have been awarded in the underlying 
action but the portion of that amount which would have been collectible. 
Recovery also may be reduced by percentage of the recovery in the underlying 
action which would have been paid to the defendant as a contingent fee. In 
addition, since persons with personal injury claims are frequently willing to 
settle their claims for a reduced amount, rather than risk the outcome of the trial, 
if it seems more likely that the plaintifrs claim would have been settled 
(citations omitted)." 
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The COA article further provides at Page 72 citing California law the proposition that 

"a plaintiff cannot recover damages for emotional distress suffered as a result of an attomey's 

negligent legal malpractice, but can recoverJ as compensatory damages, the amount which 

would have been received as punitive damage on the discharge claim againllt the third party". 

See Merenda v. Superior Court3l Cal. App. 4'b 1, 4 Cal. Rptr. 2d 87 (1992). As the Court can 

take note punitive damages are not available within the state of Washington unless specifically 

otherwise authorized by statute. Thus, the Merenda case simply indicates that emotional 

distress damages are not available on legal malpractice claims. 

As discussed in previous pleadings hefore this court, Ms. SchmidCs burden in this case 

is to prove "but for" Mr. Coogan's negligence she would have received a positive result. She 

also has to prove the amount of such a result, taking into consideration the method and manner 

in which personal injmy claims are typically valued. As what is currently at issue is the value 

of the Wlderlying claim such damage calculations would include any comparative fault she 

would have had in the underlying lawsuit. 

What her damages do not include is the bare fact that there was a mishandling of the 

complaint, because that would place her in the better position than she otherwise would have 

been had the attomey acted appropriately. If Ms. Schmidt truly believ~d she had a claim for 

emotional distress damages which occurred at her workplace, she clearly had the alternatives 

ofbrining alternative claims than those the ones that she has brought. As it is, it is unlikely such 

claims would have any merit, because Ms. Schmidt simply cannot and would nut be able to 
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• 
motions in limine. 

Many of the concerns raised by the plaintiff in her response to defendant's motion, 

frankly are indicative of a great need by the Court to control plaintiff's counsel at time of trial 

to ensure that we do not have to try this case again. For example Mr. Bridges writes 11regarding 

the admission of evidence pertaining to Mr. Coogan's faihu-e to inform Ms. Schmidt that her 

case was dismissed, defendants argue it should be excluded because the jury might believe that 

Mr. Coogan was negligent in his ethical obligation with plaintiff for doing so". That is correct 

otherwise because punitive damages are not available for malpractice per se there is simply no 

other reason to submit such evidence. Further, it is noted that such allegations are clearly 

disputed in this case. and frankly given the fact that Ms. Schmidt was working in Mr. Coogan • s 

very small law office, at the time, its strains credulity that she did not have an understanding as 

to what was occurring regarding her own case. In fact as with her felony conviction, any 

allegations by Ms. Schmidt regarding such irrelevant matters are dubious at best, given her 

shocking lack of credibility. 

3. Evidenee Pertaining to John MeMonagal. 
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Clearly Mr. Coogan had a proper cross claim against Mr. McMonagal, who was actually 

the person factually responsible for the error in Ms. Schmidt's case. Whether or not he had a 

signed fee agreement with Ms. Schmidt, he undertook the task of providing her legal 

representation and failed in his actions when doing so. Further Mr. Coogan's cross claim 

against Mr. McMonagal clearly had validity, but now is no longer an issue in this case. Thus 

any evidence in that regard has no relevancy to any issues remaining i.e. the proximate cause 

and/or damages in the underlying case. 

As indicated in Mr. Coogan's deposition testimony set forth at Page 5 of plaintiffs 

motion in limine, at the time of his deposition il was an open question as whether or not 

Mr. Coogan would ultimately be fully responsible for any damages to Ms. Schmidt, and whether 

or not some fault could be allocated to Mr. McMonagal. It was a valid legal position, and for 

Mr. Bridges to try to turn it into something which it is not, is simply irresponsible and indicative 

of an inflammatory style of practice that really has no place in this case. 

c. Plaintifrs Medical Expert Dr. Brobaek did not Establish a Sufficient 
Foundation for the Admission of Medieal Bills. 

It appears that Mr. Bridges has never actually read Dr. Broback's deposition, because 

what he says about that deposition simply is not there. Nowhere within the deposition does not 

Dr. Brobeck examine Ms. Schmidt's medical bills, nor provide any opinions with respect to the 

bills' reasonableness and necessity. 

One will have to look long and hard within Dr. Brobeck's deposition to find what 

doesn't exist there, i.e. any offer into evidence the exhibits to his deposition. Thus had such 
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exhibits been offered then it would have afforded defense counsel an opportunity to object to 

their context as being simply a mishmash of records and bills that were never clearly identified, 

authenticated nor for which there was ever a foundation laid for their admission. 

At Page 19 of Dr. Brobeck's deposition the following question was asked: "Referring 

back to Exhibits l through 6 -and we can go through them one by one if you liket but I'm going 

to ask you the question en masse as to all of these exhibits and all the treatment that is 

demonstrated in there, and based on your review of the records, does it appear to be on a 

medically more likely than not basis that the treatments memorialized in Exhibits l through 6 

were medically reasonably necessary for the injuries Ms. Schmidt sustained in the 1995 slip and 

fall? Answer: Yes." 

Although the medical bills were interlaced within the exhibits to Dr. Brobeck's 

depositions, such exhibits were never offered into evidence during the course of Dr. Brobeck's 

deposition testimony, and clearly there is no other witness listed by the plaintiff who can 

sponsor such evidence within the current trial. Further nowhere within the subject testimony 

did Dr. Brobeck ever testify that the bills set forth within the exhibits themselves were 

reasonable and necessary, and were causally related to the subject slip and fall. Generally 

medical expenses must be both reasonable and necessary to be recovered as damages. See 

Palmer v. Jensen 132 Wn 2d 193, 199, 937 P. 2d 597 (1997). Medical expenses are not 

reasonable and necessary if related to an event other than defendant's negligence act, or if they 

are due to exaggerated injuries. Kadmirl v. Claassen 103 Wn App. 146, 1 Sl, 10 P. 3d 10'76 
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(2000). The burden of proving the reasonableness and necessity of medical expenses rest with 

the plaintiff. Patterson v. Horton 84 Wn App. 531, 543, 929 P. 2d 1125 (1997). To prove the 

reasonableness and necessity of the past medical expenses, the plaintiff may not rely solely on 

his or her own testimony as to the amount incurred but also must establish such a fact through 

medical expert testimony and the bills alone are insufficient to meet this burden of proof. See 

Patterson v. Horton; see also Nelson v. Fairfield 40 Wn 2d 495, 501,244 P. 2d 244 (1952). 

Torgeson v. Hariford, 79 Wn56, 59, 139 P. 648 (1914). "Medical records and bills are relevant 

to past medical expenses only if sup1,orted by additional evidenee that the treatment and 

the bills were both reasonable and neeessary". Patterson Y. Horton 84 WN App. at 543. 

In this case, Dr. Brobeck's testimony at Page 19 does serve to establish that "the 

treatment" memorialized in Exhibit l through 6 were medically reasonable and necessary for 

the injuries Ms. Schmidt sustained in the 1995 slip Rod fall, but is insufficient to establish that 

the bi!ls were reasonable and necessary and under Patterson v. Horton, you must establish both. 

In fact there is no mention of the medical bills as being reasonable and necessary nor are they 

even discussed, at any point during D1·. Brobeck's deposition. 

To the extent that one could argue that the testimony is ambiguous enough that it could 

be construed as referencing the bills (even though it does not), such ambiguity is insufficient to 

meet the plaintifrs burden of proof on this issue. To quote Mr. Coogan this isn't "rocket 

science," had Mr. Bridges intended to seek admission of the medical bills through Dr. Brobeck 

he should have done so in the proper fashion and clearly on the record. As it is not even the 
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records were offered into evidence during the course of the deposition, so arguably there is 

simply not a foundation for such records in this case anyway. 

Further, plaintiffs counsel has been repeatedly warned by defense counsel, that efforts 

would be made to strike Dr. Brobeck's deposition because of its obsolescence. There are also 

substantial problems with the admissibility of much of Dr. Brobeck's testimony, and if one 

actually reads it it really just simply docs not say anything other than the bare fact that 

Ms. Schmidt suffered a dorsal sprain/strain and r~eived medical treatment l'elated thereto. 

That's all that Dr. Brobeck's testimony establishes, save for the fact that she may have 

"susceptibility" but there is simply no folmd11tion for any testimony that such potential has ever 

come to fruition or has in any way impacted Ms. Schmidt currently and/or into the future. 

Fmther Dr. Brobeck's testimony is just simply obsolete given the fact that it no longer has an 

adequate foundation, and its initial foundation in and of itself was obviously manipulated by 

plaintiff's counsel who failed to provide Dr. Brobeck relevant medical records wherein 

Ms. Schmidt denied or neglected to mention the 1995 slip and fall under circwnstances where 

it should have been mentioned or she indicated that she had only received limited very 

temporary injuries as a byproduct of that event. 

D. Friendahip Between Mr. Coogan and Defen1e Counsel and Ms. Schmidt. 

As the plaintiff's counsel concurs with this issue primarily it is noted that where he does 

not concm his allegations regarding what evidence can be submitted is simply frivolous. 

Mr. Coogan's liability has already been established in this case. There is simply no purpose in 
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presenting evidence to the jury, other than wasting time, or trying to inflame them, regarding 

"events surrounding the act of malpractice". The jury should be instructed as a matter of law 

that Mt·. Coogan commited malpractice in failing to perfect Ms. Sclunidt's lawsuit and that they 

must decide the issue of the value ofthe underlying lawsuit and no more. At the end of the day, 

such evidence regarding how the malpractice occurred 110 longer has any relevance because it 

has no connection to any issues remaining in this case i.e. proximate cause and/or damages. 

E. Plaints Subsequent Accidents and the Like. 

See defense Response to Plaintifrs Motion in Limine on this issue. 

F. Dr. Brobeek's Teatlmony is Inadmissible Because it is Oblolete, Lacks 
Foundation, and/or Should be Deemed Admissible lt is only Admissible in 
an Extremely Limited Sense. 

To some degree defendants concur that Dt·. Brobeck's testimony has some perhaps 

limited viability. Ies true that Dr. Brobeck did testify that the treatment that is within the 

exhibits was reasonable and necessary related to the 1995 slip and fall injury and did indicate 

that "the slip and fall 'lit up' the degenerative disc condition in Ms. Schmidt's neck and that she 

sustained a cervical/dorsal sprain/strain relating to the slip and fall. 

However, there is nothing within Dr. Brobeck's testimony which would in any way 

support plaintiffs current claims that all of her other injuries have been "re-aggravations" from 

the injuries discussed in Dr. Brobeck's testimony. With respect to the other injuries that were 

before him at that time i.e. the 1997 accident, Dr. Brobeck could not say whether or not 

Ms. Schmidt's then current2001 condition related to the 1995 slip and fall orthel997 accident. 
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However) plaintiff can not use Dr. Brobeck's testimony that she could be susceptible to 

other injuries as a predicate and/or a springboard for making all kinds of wild allegations how 

this rather minor injury has been the source of 15 years of medical problems relating to her neck 

despite interim injuries, and within her medical records there is no indication that the 1 99 5 slip 

and fall had anything to do with any condition she suffered past November of 1996. It's only 

logical that medical treatment which occurred up untiJ November 1996 would be unrelated to 

the 1997 automobile aecldent. However Ms. Schmidt at the time of the former trial not only 

testified about her prior conditions but also her then current conditions) and no doubt Mr. 

Bridges will try to argue that her condition over the last 15 years has some kind of relationship 

to what occurred in 1995, and may even try to argue that she's entitled to damages for future 

pain and suffering and the like. In that respect, Dr. Brobeck's testimony is woefully insufficient 

and the plaintiff simply has no proof of any damages suffered by Ms. Schmidt past November 

of 1996. Anything else would be based on pure rank speculation and conjecture and in fact 

would be patently false and misleading. 

To the extent that Dr. Brobeck's testimony is limited to those very core facts, perhaps 

it has some continuing relevancy. However to the extent that any efforts are made to extrapolate 

from such core facts to create a laundry list of subsequent ailments and events, it is simply 

insufficient in that regard. Obviously Dr. Brobeck's testimony is inadequate to establish any 

relationship between the J 995 slip and fall and the two 2005 "falls down the stairs'' which 

resulted in surgery and any condition Ms. Schmidt may have suffered after the 2009 accident. 
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In this case clearly the plaintiff has made willful efforts to hide discovery. This fact was 

hammered home to the court as it related to Ms. Schmidt's failure to identify her prior felony 

conviction in response to defendant's interrogatories. Her subsequent effort to explain away her 

conviction and lack of an honest answet· in her interrogatories frankly did not pass the "laugh 

test". Further it is very clear that plaintiffs counsel at one point in time had a full copy of 

Ms. Schmidt's 1997 accident related medical records including the records and reports of 

Dr. Klein. Yet to date, they can only produce the front page of Dr. Klein's report which just 

happens to stop when he begins discussing the 1995 accident? 

When it comes to Dr. Bmbeck's report it is noted that he was a paid forensic el(aminer, 

and it is simply outlandish to assume that he did not give a copy of the report to Mr. Bridges 

who would have retained such an important document in his case file. As Dr. Brobeck has not 

been able to produce such a report in response to defendant's stipulations, there is a substantial 

need and work product principles simply have no application to mattet·s otherwise held within 

plaintiff's counsel's file. 

It is simply false for Mr. Bridges to state that there has been a lack of diligence in 

seeking to pl'Ocure such a report. Former counsel asked for the report at the beginning of the 

first trial. Yet even though that was only shortly after Dr. Brobeck's deposition was taken, 

Mr. Bridges failed to produce a copy of the report. Further repeated requests have been made 

by defendant's current counsel (who were not involved in the case prior to the first trial) for a 

copy of Dr. Brobeck's report which may contain critical information. Yet plaintiff's counsel, 
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consistently has not produced such a rept>rt for no apparent good reason. It is respectfully noted 

that one must become somewhat cynical when in response to basic discovery requests, the 

opposing party responds with 411 forgot" and "Oh 1 must have lost it". This is particularly 

troubling when the things that are supposedly forgoUen and lost are simply not the kind of 

things that one would forget or lose in a case that has been ongoing for a number of years, 

It is suggested that the plainti tr s effort to point the finger at defense counsel's "inaction" 

is simply an attempt to excuse obvious discovery violations that have occurred in this case, but 

apparently this court is willing to permit. 

Finally with respect to the witnesses disclosure regarding Dr. Brobeck, it is significant 

in that had it been done appropriately we would now have a copy of his report. Also what's 

good for the goose is good for the gander to the extent that obnoxiously the plain tiffin this case 

is contending that the disclosure regarding Dr. Colefell was insufficient. If one compares the 

two disclosut·es obviously the plaintiffs disclosure wasn't even close to the mark while the 

defense disclosure of Dr. Colfelt was reasonable under tbe circumstances when it was filed, 

given the fact that the plaintiff was dragging her feet with respect to providing the defense with 

essential information regarding her medical history, identity of medical providers and the basic 

essential information from which a CR35 examination could be based. There is simply no 

excuse for the plaintiff in this case to fail to produce the discovery that has been requested that 

is essential for the defense's preparation. Frankly, there appears to be a repeated effort on the 

part of this plaintiff to lry to mislead the court. That is particularly so when it comes to lack of 
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candor towards the tribunal with regard to ''forgetting" about her only felony conviction, and 

the willfully and inadequate responses provided by plaintiff's counsel as to why on earth he 

cannot find the essential medical records of his client's which he previously had in his 

possession, including but not limited Dr. Klein's records as well as Dr. Brobeck, his hired 

forensic examiner's report. It is suggested that at some point the court must come to the 

conclusion that plaintiff and her counsel are simply playing games. 

G. through M. 

As the plaintiff does not object to these motions in limine they shall not be discussed 

fmiher herein. 

N. Plaintiff's Prevloualy Submitted Exhibits Should not be Admitted 11s they 
are no Longer Relevant to any Matter in thi11 Case. Exhibit I, cover Mr. 
Coogan c:tse file for Ms. Schmidt. 

The expiration of the 90 day safe harbor set forth an RCW 4.16. 71 0 for service of the 

complaint is really a matter of no moment. As explored in defendant's counsel's case of LaRue 

v. Harris 128 Wn App. 460, 456-66, 115 P. 3d 1077 (2005) a complaint can be amended 

within that 90 day timeti·ame to clarity and/or name an appropriate party. Thus, where 

plaintiff's counsel is trying to indicate it was somehow inappropriate for Mr. Coogan to attempt 

to amend the complaint after statute of limitations had expired, is a misconstruction of the law 

and frankly would require a legal expert, to address and to explain the implications (if any) of 

such a fact. In fact, if anything Mr. Coogan's attempt to amend the complaint was an 

opportunity for him to mitigate damages, it certainly was not a matter which would have caused 
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any harm to Ms. Schmidt one way or another. Thus, there is simply no reason for the various 

complaints filed in the underlying case to be submitted to the jury in that to do so would simply 

be misleading, confusing, and ultimately not serve to prove any matter at issue in this case. 

Exhibit 4: as previously discussed in defendant's motion in limine which was really not 

substantively responded to by Ms. Schmidt, it is noted that any estimate of value of the subject 

case provided by Mr. Coogan was based on a number of inaccurate premises, such as projected 

future medical bills that never came to fruition, a wage loss claim which has now been 

abandoned, and other matters, that make such an estimate patently hTelevant, and misleading. 

Ultimately it is up to the jury to make a detennination as to the value of Ms. Schmidt's l 

underlying claim. However it is noted that defense counsel generally do agree with 

Mr. Coogan's assessment that the case was not ''worth anything" to the extent that Ms. Schmidt 

obviously would have had substantial comparative fault as it came to her own injuries, very 

limited medical bills, and no appreciable permanent injury as a result. On a great day, it is 

unlikely Ms. Schmidt's case would settle for an amount anything above $15,000.00. But 

obviously that is an aside, the real issue here is what Ms. Schmidt can prove as to the value of 

her case, not what preliminary estimates Mr. Coogan may have made based on faulty premises 

and/or information. 

Exhibit 5; as liability has already been established it is simply irrelevant as to what 

efforts were made by Mr. Coogan to investigate and prepare Ms. Schmidt's case against the 

grocery outlet. 
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Exhibit 6: letter to Schmidt from Sheehan dated March 20, 2000, os Ms. Schmidt cannot 

claim general damages in this case, this letter has 110 relevance in this case. The fact that 

Mr. Coogan denied malpractice, is irrelevant in this case where his liability has already been 

established and it is factually true that Ms. Schmidt herself contributed to the failure to file the 

complaint against the proper party because she and Mr. McMonagal were the individuals who 

actually drafted the complaint. Whether she can be held to a standard oflawyer is in-elevant and 

there is no claim that she was comparative fault with respect to the malpractice which occurred, 

but it is true that her actions did contribute to her own harm. 

Exhibit 7; draft demand letter the same is true with respect to Exhibit 4, as the demand 

letter simply cannot come into evidence for the reasons previously stated in plaintiffs motion 

in limine. 

Exhibit 9: statement of Theresa Louise Schmidt. To the extent the plaintiff may need 

to use this statement to refresh her recollection regarding the underlying facts of the slip and fall 

case, that would be an appropriate use of such document. However, it is believed that Ms. 

Schmidt herself wiU testify regarding what occurred with respect to her underlying claim, thus 

there is no need for cumulative evidence even ifitcan be construed as a "recorded recollection". 

Exhibit !D.;, letter from Coogan to Bridges dated August 17, 2000, the question is does 

Mr. Bridges himself want to become a witness in this case given the fact that this letter is 

obviously a response to a letter written by Mr. Bridges. It is noted that it is understood that once 

Ms. Schmidt left Mr. Coogan's employ, she had her aunt, "Aunt Peggy•• who was working at 
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Mr. Coogan's law firm remove the file from Mr. Coogan's law finn and give it to Ms. Schmidt. 

while at the same time Ml·. Bridges was writing letters to Mr. Coogan demanding a copy of the 

file. Thus, the letter itself draws in tho question of Mr. Bridges' credibi I ity regarding his initial 

letter in the first place which demanded a copy of the file since it had been removed by Ms. 

Schmidt. It is reasonably understandable that not having reviewed the file Mr. Coogan, who 

was helping out a friend and an employee, may have forgotten that he had entered a formal fee 

agreement with Ms. Schmidt. 

Ex.hlblt 11 and 1~: The easiest way to respond to the plaintiffs objection to this motion 

in limine is "you've to got to be kidding"? There is no authority from any case cited by the 

plaintiff in this case that is appropriate for the jury to have before it the preliminary pleadings 

of the parties. The fact that Mr. Coogan raised in defense of this matter regarding Ms. 

Schmidt's and Mr. McMonagal's conduct regarding the improper filing of course is simply a 

matter which is factually accurate. The jury should not be permitted to speculate as to the legal 

consequences of such action in a case now that is limited to the issue of damages, and the jury 

will not be instructed regarding either Mr. McMonagal's claim and/or Ms. Schmidt's 

comparative fault as it relates to the filing of the subject complaint. Naturally if the plaintiff will 

stipulate that there is a claim of comparative fault against Ms. Schmidt and that the jury should 

with regard to the malpractice portion of the case, naturally defendant may be willing to revisit 

this issue so such evidence has a relevant basis for submission to the jury. At this juncture, 

those such issues lll"e no longer the case and the jury should not be provided a copy of the 
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complaint and answer in this case and to suggest otherwise frankly is simply silly. 

Exhibit 13; photographs of the Grocery Outlet. 

The copy of the photographs defendant currently has available are unrecognizable as 

being a grocery store let alone that of being "The Grocery Outlet". Defense may desire to revisit 

this objection once there has been an opportunity to actually see the photographs, and to see 

what they actually show and/or if the defendant in advance can provide us a reasonable basis 

to think that they are true and accurate or in any way shape or form actually depict the 

conditions at or around the time of Ms. Schmidt's slip and fall. 

Exhibit 15: Theresa Schmidt's medical bill summary. In the first trial of this case 

plaintiff's counsel admitted that the medical bill summary was inaccurate because it included 

finance charges within the total and that document was withdrawn and never submitted to the 

jury. lf the plaintiff desires to prepare a new accurate medical bill summary, that does not 

include finance charges, the defendant would be happy to revisit this issue. 

Exhibit 17t medical records and exhibits of Dr. Brobeck's deposition. As during the 

course of Dr. Brobeck's deposition, such medical records and exhibits were never offered into 

evidence, thet'C is simply no foundation for the admission of these rooords into evidence at this 

time. Further the notion to that "the defendant objects to specific charges on some of the bills 

goes to weight and not admissibility" is simply ftivolous. This case was in part subject to a 

gmnt of a motion for a new trial because the fact that there were finance charges to 

Ms. Schmidt's bills improperly got into evidence. Any bills submitted in this case should be 
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appropriately redacted to eKclude finance charges and the like, as well as insurance infonnation. 

etc. 

o. The Video Deposition of Timothy Coogan Is not Relevant and Inadmissible. 

Again it is almost laughable how plaintiff fails to misunderstand the implications of the 

fact that this is a new trial limited to the issue of damagrs. How Mr. Coogan engaged in any 

act of malpractice is simply irrelevant in that that has already been determined as a matter of 

law. The cow·t has already decided, contrary to the plaintiffs wishful thinking, that there is 

simply no general damages for malpractice per se. If the court did not make such ruling it 

should do so now affinnatively, so no more additional time need be wasted on these issues. 

P. Ms. Schmidt's Testimony Should be Limited. 

Ms. Sclunidt's testimony in this case should be limited to what damages she suffered as 

a byproduct of the underlying slip and fall claim. Her testimony must also be limited to the 

limited medical testimony which is available I this case for the plaintiff. In other words 

Ms. Schmidt certainly cannot testifY to any matter beyond November of 1996 when she last 

sought treatment for the subject slip and fall, and to the extent she tries to contend that she has 

other symptoms and/or problems occurring after that point in time, there is no competent 

medical evidence in this case indicating that said symptoms are a byproduct of the 1995 slip and 

fall and by raising such issues she is clearly uopening the door'' to the admission of all of her 

subsequent injuries, accidents, aliments, medical records and the like. 

1. Evidem:e pertaining to other aceldents. In this case Dr. Brobeck testified that 
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Ms. Schmidt was injured in a slip and fall, had accident related medical treatment until 

November 1996 and no more. However, Dr. Brobeck clearly testified that following the 1997 

accident he simply cannot say whether her symptoms were related to the 1995 accident or the 

1997 accident. Ms. Schmidt's own medical records established that all of her complaints 

following the l997 accident related to the 1997 accident and not the 1995 slip and fall. Tlms 

Ms. Schmidt should simply not be able to testify in any way, shape or form that following the 

t 997 accident that she had any injuries related to the 1995 slip and fall or any symptoms related 

to the 1995 slip and fall. Such an assertion is not supported by her medical records, nor by Dr. 

Brobeck. 

In this case it is clear that the plaintiff is trying to mislead the court with respect to what 

Dr. Brobeck actually said. All Dr. Brobeck said was that Ms. Schmidt suffered an injury in 

1995 and that it resolved by November of 1996 (i.e. when she ended treatment). He never 

expressed any opinions that any subsequent conditions she had suffered from were a byproduct 

of the 1995 slip rutd fall. Thus given the absence of any cogent medical testimony, there can be 

no testimony by the plaintiff in this case regarding any injuries, condi1ions, symptoms or 

otherwise occurring after November of 1996. 

2. Mr. Coogan's Treatment of Ms. Schmidt. Such treatment is irrelevant, and 

clearly has no purpose in this case other than to try to explain the passions and prejudice to the 

jury. Ms. Schmidt will never be entitled to general damages for legal malpractice under the laws 

of the state of Washington, and "the contextual nature of Mr. Coogan and Ms. Schmidt's 
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attorney-client relationship" is irrelevant to this case given that liability has already been 

established. 

With respectto the remainderofthe plaintifr s response to defendant's motions in limine 

they are equally without merit and it is noted that the plaintiff obviously wants to make this case 

something other than it really is. This case is an extremely limited case on the issue of damages 

which in the context oflegal malpractice would be the value of the underlying claim. At the end 

of the day the claim in this case has very little value, and given that fact and all the effort that 

has been put into this case by the plaintiff to date, they simply refuse to accept that fact and are 

now desperately trying to make this case into something greater than it really is. The court 

should reject such efforts because if such efforts are in any way successful it will simply lead 

to another decade of litigation in a case where the underlying claim was "run of the mill" at best. 

Dated this _f!j_ day of August, 2010. 

~e.P~ 8Ui L;Dde;iJJ; ;i~ t 11 
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.niDCJ8 CAROL IIURtH'l 
DA11N II. NMDMIU, CLIRK 

auamtA IHI.CIIIr.L, aHJR'f DIIOR'l'IR 

IN coutmf &l.&s OFFICE 

AM. AUG 1 0 2lfo P.M. 

~,~ 
28', 00-2~12841-1 (Piarae county) 

SaDIIDT I ~-lA 
VII 
COOIIMi, 'fX1101'HY 

BIIDXIIS, DAM' L WAD& 

Ll.....,l'll, PAUL 

P-HD%. CCJMRWCi 
JGriO!IS IN LDCrRB 

*. lld.d!re• preaeat.d ~t to the CO\U:t:, Mr. Lind8mauth ~cl. 

Ruling: !'ba MgtiOft in L:baine, regudtng avaiiabiU.t.y of o-n-11:'•1 claaag.a~ 
prior to tha aot of malpracsticte, is •ni•cl. 

Pretd.al. Motion• U"a to b8 .f:U.ecl, noted and daaidecl px-ior to trial., Ptu-want 
to 'l'tnU•ton County Loeal. Court Rul118 . 
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Causes of Action First Series 
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Cause of Action Against Attorney for Malpractl~e In Handling Personal Injury Claim 

James Lockhart, JD 

COA ACTION GUIDE 

PRIMA FACIE CASE 

Page 2 of86 

Page I 

• A prima facie case in· an action against an attorney- for legal. malpractice .in handling a personal injury claim re­
quires proof that: 

l. the defendant owed a duty of care to the plaintiff (this will usually be established by evidence of an attorney-cli­
ent relationship between the parties) [ § 5]; 

2. the defendant breached the duty either by acting negligently or failing to fulfill the obligations created by the 
agreement to repreaent the plaintiff[§ 6]; and 

3. the plaintiff suffered an injury or loss as a proximate result of the defendant's breach [ § 7}. 

DEFENSES 

• Possible claims In defense include the following: 

I. the defendant owed no duty to the plaintiff (usually bcCIWSe there was no attorney-client relationship between 
the parties or because the relationship did not encompass the plaintifrs personal injury claim).§ 14 

2. there was no attorney-client relationship at the time the claim was lost.§ IS 

3, the defendant exercised reasonable care In representing the plaintiff. § 16 

4. the defendant acted In accordance with the plaintiff's instructions or decisions. § 17 

.5. ethical obligations dictated the defendant's actions. § 18 

6. the plaintitrs actions contributed to the loss of the claim. § 19 

7. the negllacnce of a successor attorney caused or contributed to the loss of the claim. § 20 

8. the plaintiff suffered no injury as a proximate consequence of the defendant's conduct. § 21 

9. the action is barred by the determination, aettlemunt, or justification of the plaintiff's personal injucy claim. § 22 

I 0. the malpractice claim was settled. § 23 

C 2010 1bomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2.westlaw.com/print/printstream.aspx?mt=Washington... 8/18/2010 
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PARTJBS ENTITLBD TO BRING ACTION 

• action for legal malpractice in handling a personal il\iury claim may be brought by a person or persons who had a 
right of action on the claim, provided there is an attorney-client relationship between this person or persons and 
the defendant. § 24 

• To havo standing to sue, a person must have suffered an injury or loss as a result of the defendant's mafpractloe 
in handling the person's pCISOnal il\iury claim. § 24 

PARTIES PO'I'ENTIALLY LIABLE 

• Liability for legal malpractice in handling a personal injury claim rests with the attorney who represented the 
plaintiff on the claim and whose negligence caused a loss to the plaintiff. § 25 

• Law partner, law firm, or professional corporation may be vicariously liable.§ 26 

JURISDICTION 

• A legal malpractice action may be brought in state court, ur, if the requirements for diversity jurisdiction are sat­
isfied, in a federal district court. § 26 

l.lMIT ATIONS OF ACTIONS 

• Statue of limitation& of the jurisdiction In which a legal malpractice action is brought Is controlling. § 28 

• Limitations period goveming the plaintiffs personal injury claim may be relevant in detem1ining when a legal 
malpractice action ae<:rues and when the limitations period begins to run. § 28 

• Limitations period generally beglns to run when t11e plaintiffs personal injury claim is lo~t or diminished in 
value.§ 29 

• Runaing of tho limitation• period may be tolled by various circumstances, including the defendant's continued 
representation of tho plaintiff or the defendant's misrepresentation as to the continuing viability of the plaintiff's 
periOIUII il\iury claim. § 30 . 

RBCOVBRY 

• Compensatory damages include any damages which might have been recovered in an action on the plaintiff's per· 
sonal injut')' claim. § 42 

• Bxpenses incurred in hiring another attorney to take any action the defendant specifically agreed to take may be 
re«~verc:d as 1pecial damages. § 43 

• PWiitive damages may be awarded if the defendant's conduct was willful, malicious, fradulent, oppressive, or 
reckless. § 44 

ARTrCLE OUTLINE 

I Introduction 

C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2.westlaw.com/print/printstream.aspx?mt=Washington ... 8/18/2010 
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§I Scope 
§ 2 Basis of Action 
§ 3 Related Actions 

II Subslallivc Law Overview 
A Prima Facie Calle 

llnGencml 
§ 4 Elentents, Generally 
§ S Atlorney·Client Relationship 
§ 6 Breach of Duty by Attorney 
§ ?Injury lo Client as Result of Attorney's Breach 

2 Specific Aces or Omissions 
§ I Generally 
§ 91nadeq"ate Investigation 
§ I 0 Rrroneous Advice 
§ II Failure to Commence or Prosecute Action 
§ 12 Failure to Properly Try Case 
§ 13 Wrongful or Inadequate Settlement 

B Defenses 
§ 14 Absence of Attomey·Ciient Relationship 
§ 1 S Time of Contmencemont or Tennination of Relationship 
§ I 6 Bxerclse of Reascnablc Care 
§ 17 Adherence to Client's lnstntetions or Decision 
§ 18 Ethical Obligations 
§ 19 Contributory Fault 
§ 20Ncgligence ofSuccessor Allomey 
§ 2 i Absenee ofJnjury 
§ 22 Dctenninftlion, Settlement, or Satisfaction of Underlying Cl11im 
§ 2.1 Settlement of Malpractice Claim 

C Parties 
§ 24 Persons Hntitled to Bring Suit 
§ 25 Persons Potentially Liable 

Ill Pl'actic:e and Procedure 
A In General 

§ 26 Juri.sdi~tion 
§ 27 Applicable Law 
§ 28 Limitations 
§ 29 Limitations-When Cause of Action Accrues 
§ 30 Limitations-Tolling of Limitations Period 
§ 31 Complaint and Answer 
§ 32 Conduct ofTrilll 

B Proof 
§ 33 Plaintiffs Proof 
§ 34 Plaintiffs Proof-Merits uf Underlyhl& Claim 
§ 35 Plaintifl's Pl'oof-Satlsfaction of Judgment 
§ 36 Defendant's Proof 

C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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§ 37 Defendant's Proof-Handling of Underlying Claim 
§ 38 Defendant's Proof-settlement Value of Claim 
§ 39 Expert Testimony 
§ 40 E"pert Testimony-Qualification ofBKpert 
§ 41 Expe1'l Testimony-Defendant as Expert 

C Recovery 
§ 42 Compensftloly Damages 
§ 43 CompensatOI')' Dan1ages-Attomeys' Fees and Duplicative Expenses 
§ 44 Punitive Damages 

IV Appendix 
§ 45 Sample Case 
§ 46 Sample Complaint 
§ 46.10 Sample complaint alleging legal malpractice 
§ 47 Sample Answer 

V Practice 01ecklists 
§ 48 Checklist-Complaint 

Research References 
INDEX 

Attorney-client relationship absence of, as defense § 14 
elcntent of p-ima facie case § 5 
time of commencement or termination of relationship§ 15 

Attorneys' fee! § 4 J 
Basis of action§ 2 
Breach of duty by attorney § 6 
injury to client as result of attorney's breach § 7 

Contributory fault § 19 
Damages compa~satosy damages §§42,43 
punitive damages§ 44 

Deferulant's proof generally § 36 
handling ofunderlyiag claim§ 37 
settlement value of claim § 38 . 

Defenles absence ofattomey-client relationship §§ 14,1 S 
absence of injury f 21 
adherence to client's instructions or decision § 17 
contributory fault § 19 
determinallon, seUiolnent, or justlflc:ation of underlying claim § 22 
ethical obligation• § 13 
CKCfCIIO ofrouonabJe Olre § 16 
negligence of IUccessor attorney § 20 
settlement ofmalptaetlce claim§ 23 

C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Rdlical obligations, as dofcnse § 18 
Expert testimony defendant as expert § 41 
expert tt:stimony 1 generally § 39 
quafiflcatlons of export § 40 

Injury absence of injury 1 as defense § 21 
element of prima facie case § 1 

Jurisdiction § 26 
Umitations geaarally § 28 
tolling of liR'IItatiOIIt period § 30 
when cause of action accrues § 29 

Negligence of succcuor attorney § 20 
Parties persons entitled to bring suit § 24 
persons potentially liable § 25 

Plaintiffs proof generally§ 33 
merits ofunclerlylng daim § 34 
satisfaction ofjudgmene § 35 

Pleadlngs cotnplahtt and answer, generally§ 31 
sample complaint and answer §§46,47 

Practice and procedure generally §§26,32 
proof §§33·41 
recovery §§42-44 

Prima facie case, generally attorney-client relationship § 5 
breach of duty by attomey § 6 
61ements, paerally § 4 
injury to client as result ofattomey's breach § 1 

Prima faoie case, specific acts or omiasions generally § 8 
erroneous lldvice § I 0 
failure to commence or prosecute action § II 
ftllare to properly tey case § 12 
inadequate investigation § 9 
WI'OII8ful or inadequate settlement § 13 

Procedural matters applicable law§ 27 
complaint and answer § 31 
co!Wotofttial § 32 
jurisdiction § 26 
limitations §§28-30 

Proof defendant's proof §§36·38 
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expert testimony § §39-41 
plaintiffs proof §§33-35 

Reasonable care exercised§ 16 
Recovery compensatory damages §§42,43 
punitive damages§ 44 

Related actions § 3 
Sample answer § 47 
Sample cue § 4S 
Sample complaint § 46 
Scope§ I 
Specific Rcts or omissions, elements of prima facie case §§8-13 
Subetantive law overview defenses§§ 14-23 
perties §§24,25 
prima facie case § §4-13 

I. lntrcduction 

§ I.Seope 
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This artiole discusses actions against attorneys for legal malpractice in handling personal injury claims. 

The elements of the plaintiffs prima facie e~se are discussed in §§ 4- 13. Matters In defense are considered in §§ 14-
23. Persons entitled to bring R legal malpractice action and persons potentially liable are specified in §§ 24, 25. General 
procedural matters, Including jurisdiction, limitations, and pleadings, are treated in §§ 26- 32. Matters of proof are con­
sidered in§§ 33-41. Damages issues are discussed In§§ 42- 44. 

References to statutes are derived from the cases discussed herein. 

§ 2. BA.sil or Action 

[Cuntulatlve Supplement] 
A legal malpractice action Is generally considered to sound In both tort and contract. and to confer a right of action 

based upon an attorney's negligence or breach of contract, or both. See Authority, this this section. 

Generally, no dilltinction is made between the two theories of recoveJ)', either in eslablishing the elements of a prima 
facie case [see § 4, as to the elements of a prima facie c11se], or in determining procedUTal matters such as: the applicable 
limitations period. See, e.g., Land v Greenwood, 133 Ill AppJd 537, 18 Ill Deo 51)5, 478 NB2d 1203 (1985) [counts in 
tort snd contract based on same allegations mult be treated identically on motion to dlsmlu]; Duke & Co1'11pany v Ander· 
son, 275 Pa Super 6S, 418 A2d 613 (1910) [plaintiff muat allege actual damages whether claim eounds In ton or con­
tract]. CoDsequently, a client wbo is dissatisfied with the manner in which his or ber attorney ·handled a personal injury 
claim, but who prevailed in an action on the claim and thorofcro oannot demonstrate that the altomoy was neallgent, e~n­
not cba~torlze a malpractlco action as one for breach of contract in order to state a claim. Fishow v Simpson, 55 Md 
App 312, <162 A2d 540 (1983). But see H111rrison v Casto, 271 SE2d 774 (W Vft 1980) [suggesting that plaiutitrs charac­
terization of malpractice action 11 one in tort or contract may be determinativo]. 
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PRACTICE GUJDE 

It frequently Is a good idea to evaluate a malpractlco claim from both tort and contraol perspectives. For example, in de­
tenninlng whether there was an attorney-client relationship, which is an element of tho prima facie case, [seo § 5], a con­
tract analysis may indicate that such a relationahip existed only if the plaintiff paid for the defendant's services or was the 
beneficiary of those service.s under circumstances which would give rise to a promissory estoppel. A negligence analysis 
may indicate the existence of an attorney-client relationship whenever an attorney renders legal advice under circum­
stances which make it roasonably foreseeable to the attorney that, If the advice is based on a no&ligent evaluation of the 
facts or the law, the person to whom the advice is given may be injured thereby. Togstad v Vesely, Otto, Miller & Keefe, 
291 NW2d 686 (Minn 1980). 

Authority 

Legal malpractice claims may be characterized as actions based on either negligence or breach ofcontract:Oeorgia 
Rogers v No1vell, 174 Ga App 453, 330 SB 2d 392 (1985) 

California 
Nee! v Magana, Olney, Levy, Cathcrut & Gelfand, 6 Cal 3d 176,98 Cal Rptr 837,491 P2d421 (1971) 

lllinois 
Land v Greenwood, 133 Ill App3d 537, 88111 Dec 595,478 NE2d 1203 (1985) 

Indiana 
Whitehouse v Quinn, 477 NH2d 270 (li1d 198S) 

Louisiana 
Jackson v Zito, 314 So2d 401 (La App 1975) cert den 320 So2d SSt (La 197S) cert den 320 So2d 553 (La 1975} 

Minnesota 
Togstad v Vesely, Olio, Miller& Keefe, 291 NW 2d 686 (Minn 1980) 

Pennsylvania 
Duke & Company v Anderson, 275 Pa Super 65, 418 A2d 613 ( 1980) 

West Virginia 
Hanison v Casto, 271 SB2d 774 (W Va 1980) 

CUMULATIVE SUPPLEMENT 

Case.: 

Representation of driver by atto11111y for automobile insurer, which !!sued policy to owners of automobile, created 
substantial ccmfllct of intereat In personal 11\fuiy action that was bro1J8bt by passenger, who was an insured under policy, 
apinst driver, who was not an Insured, although attorney chose not 10 punue driver's alleptkrn tha\ pusengcr wu sole 
proximate cause of accident; clefencHag driver required Insurer to oppose pusengcr. Perez v. Kleinert, 211 S.W.3d 468 
(fex. App. Corpus Christi 2006), rule ~3.7(f) motion granted, (Feb. 20, 2001); West's Key Number Digest, Altorney And 
Client~ I.S{S). 

Attorney's conduct In failing to infonn client that her personal ii\Jury cue had been voluntarily dismissed, f'tlllng to 
keep client informed about the status of her workers' c:otnpONation claim, falling to return client's telephone caUs, and 
failing to mum client's files to client after client tenninated repreaentation violated the professional rules requlrina a 
lawyer to abide by a client's deciaions concemfnB lhe objcctiwa of reprcacntatlon, to consult with a client as to tho means 
by they were pursued, to keep a client reasonably lnfonned about the statui of a matter, and to take steps to the extent 
reasonably practicable to protect a client's Interest upon termination of represeatatlon. In re Disciplinary Proceedings 
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Against PIUII, 2007 WI 11, 298 Wis. 2d 629, 726 N.W.2d 25J (2007); West's Key Number Digest, Attorney And Client 
~59.13(3). 

Sixty-day suspension from the practice of law was warranted, in attorney disciplinary case filed by stipulation, where 
attOhley failed to inform client that her personaJ Injury case had been voluntarily dismissed, failed to keep client in· 
funned about the status of her workers' compensation claim, failed to return client's telephone calls. and failed to return 
client's files to client after client terminated representatlon, in violation of tho professional rules. In re Disciplinary Pro· 
ceedings Against Paul, 2007 WI II, 298 Wis. 2d 629, 726 N.W.2d 253 (2007): West's Key Number Digest_ Atton1ey 
And Clienc ~4(1). 

jTep or Section! 

fEND 011' SUPPLKMENTJ 

§ J. Related Actions 

!Cumulative Supplement) 
In addition to an action for legal malpractice, a number of other actions may be available to a person who has lost a 

personal iqjury claim because of the way the claim was handled by the person'• attorney. If the attorney made deliberate 
misrepresentations or deliberately acted contrary to che client's lntere&t, an action for fraud may be possllbD. See, e.g., 
Cline v LeYer Brothers Co, 124 Ga App 22, 183 SH 2d 63 (1971); Rodriguez v Horton, 9S NM 3$6, 612 P2d 261 (NM 
App 1930); Reynolds v Picciaao, 29 AD2d 1012, 289 NYS2d 436 (1968): Brantley v Dunstan., 17 NC App 19, 193 SE2d 
423 (19n): OCallaghan v WeitZilllln, 291 Pa Super 471., 436 A2d 212 (1981). An action for fra11d may be availabk oven 
where a malpracdc:c action is not yet available becuse the cli«rt's personal injury claim remains viable, See Cline. 
above. (For a dbcusslon of when a malpraceice cause of action accrues., see § 29.) An action for fraud also may be 
brought even though a malpractice action based on the same facts would be time-barred. See O'Callahan, above. 

PRACfiCE GUIDK 

The po115ibility of bringing an action for fraud is of particular relevance where the client has not discovered the attorney's 
apparent malpractice until the statute of limitations has run on a malpractice claim. A fraud action may be appropriate if 
tho at1orney has dollberaeely concealed an IICt of malpractjce for the purpose of preventing the client from taldng action 
before die ltltUte of limitations has run. See Branlley v Dunsten, 17 NC App 19, 193 SE2d 423 (1972); O'Callaghan v 
Weitzman, 291 Pa Super 471, 436 A2d 212 (1981). An action for fraud may also be appropriate if a person is hvli'Cd by 
the conduct of an tUomcy who is not the person'• lltlomey. Sec Edmondson v Dressman, 469 So2d 571 (Ala 198S) 
[pbintiff could bring action for fraud, but not malpractice, J88illlt attorney who repracnted person allegedly retpontfb1e 
for pklntitrs iqjury); Pollack v Lytle, 120 Cal App3d 931, 17S Cal Rptr 81 (1981) (attorney could bring action for fraud. 
but not malprlc:tic:e, apinst associate counsel). If both traud and malpnn:ticc actions are avallmle; a mal,nctlc:e acctlon 
may be the preferable alternative for the client because differences in the elements of proof and the evidence necessary to 
establish a prima filcie case may increase the client's chance of sue<:eas. See Rodt·iauez v Horton, 95 NM 356, 622 P2d 
261 (NM App 1980). 

If a client's personal injury action was successful, eilher at trial or throuah settlement, and the client's attorney tailed 
to pay over ~ the client the amount recovered, the appropriate remedy may be a mit against the attorney for breach of fi­
duciary dvty. See, e.g., Petc1. v Pappas, 98 Wast.2d 835, 6S9 P2d 47S (1983) [aUorlley held to have breached fiduciary 
du~ by deduoti111 fees in excess of agreed contingent fee from settlement]. Where a queation as to the propriety of an at­
torney's conduct ls related to a question as to the size of the fee to which the attorney is entitled, the propriety qll08tion 
may be coBSidered In a proceoding to fix tho attorney's fee in 11te underlying personal injury action. See Wade v Clem-
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mons, 84 Misc2d 822, 377 NYS2d 41 s ( 1975) [reducing attorney's fee where attorney failed to apprise client that his fee 
and client's hospital expenses would consume entire amount of settlement, leaving nothing to compensate client for phys­
Ical disability]. 

PRACTICE GUIDE 

Complaints concerning an attorney's profeuional conduct may also be tiled with attorney disciplinary boards or licensing 
authoritles. See In re Minor, 681 P2d 1347 (Alaska 1983}; Mitchell v Tmnsameri<:a Insurance Co. 551 SW2d 586 (Ky 
App 1977); Brown v Johnsto•te. S Ohio App3d 165,450 NE2d 693 (1982) mot ovrld. This may be an appropriate altern­
ative to a legal malpractice action If the client Is not seeking to recover damages. Mitchell v Traosamerica Tnst1rance C.o, 
55 I SW2d 586 (Ky App 1977). Damages, as such, are geuerally not awarded in a disciplinary proceeding. since tho pur­
po&e of such a proccedJns is to dctennine whether to discipline an attonaey. However, an attorney who is the subjl!ct of a 
disciplinary proceeding may be ordered to make restitution to a client, or restitution may be made a condition of an attor­
ney's reinstatement to good standing. See, e.g., Jn re Minor, 681 P2d 1347 (Alaska 1983). rf the cHent seeks to recover 
damaps, it should be recognized that filing a complaint with a disciplinary board may trigger the running of the statute 
of limitations with respect to a malpractice action. See Brown v Johnstone, 5 Ohio App3d 165, 4SO NE2d 693 ( 19&2) mot 
ovrld. Por a discussion of when a malpractice cause of action IICctUDS, sec§ 29. 

CUMULATIVE SUPPLEMENT 
A.L.R. Ubnry 

Power of Court to Order Restitution to Wronged Client in Disciplinary Proceeding against Attorney, 75 A.L.R. 3d 307 

Cues: 

Under Connecticut law, there was no common·law right to file apportionment claim; thus, such claim could not be 
filed by defendant in legal malpractice action, since statute.s creating right of apportionment required that undorlylng ac­
tion be one for personal injury, wronsful death, or damage to property. Newby v. Bnron Corp., 446 F.3d 585 (5th Cir. 
2006) (applyift8 Coanectiwt law); Wests Key Number Dipt, Attorney And Client ~I 05.5. 

Attorneys' failure to obtain a nominal jlJdsment egaiUI molorlst in clienls' peraonal injury action •Ising out of an 
automobile accident cljrec:tly and proximately caueed c:Uents to loee their rlaht to make claim against and recover ft-om 
their uninsured naotoriat (UM) insurance curier, and thus such failure could aupport legal malpractice cllhn apinit at­
torneys if it bmached the applicable standard of care. Butler v. Gary, Williams, Parenti, Finney, Lewis, McManus, Wat· 
son& Sperando, P.L.,210Ga. App. 207,633 S.E.2d614(2006); Weats.KeyNumberDipst, Attomey AndCIJent~ 112. 

The injury In a lepl malpractice action is not a penonal 11\Jury, nor Ia It the attorney's negligent acl itself; rather, it is 
a pecuniary Injury to an intaDgible property interest caused by the lawyer' a nesligent act or omission. Tri·G, lnc. v, 
Burke, Bosselman & Weaver, 222 111. 2d 21&, 30S Ill. 0«. 584, 856 N.R.2d 389 (2006): West's Key Number Digest, At­
torney And Client ~IOS.S. 

Attorney's mlaconduct In handling rear-ended driver's personal Injury action amounted to legal malprectice, where 
at1orney did not infonn driver of the dismissal of her claim and continued to assure her of the viability of her claim, and 
he continued to mislead her to believe that he was actively engaged In repn:senting her after his license to practice taw 
was suspended. Bland v. Hammond, 177 Md. App. 340, 93S A.2d 457 (2007). West's Key Number Digest, Attorney And 
Client~ll2, 

Essence of client's oomplaint against attorney alleging that, following settlement of personal injury action, attorney 
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failed to prudently invest llCl proceeds of settlement on b!:half of client and failed to properly advise client was claim for 
legal malpractice and breaeh of fiduciary duty to properly advbo. Nesvig v. Nesvig. 2004 ND 37, 676 N.W.2d 73 (N.D. 
20D4); West's KcyNumberDigost, Attorney And Client ~IOS.S. 

Attorney's failure to refilo his client's personal if\iury suit in Arizona before statute of limitations ran, although negli­
gent, fell short of affirmative dKeption required by the Deceptive Trade Plllotices Act (DTPA), where nonsuit was filed 
in Texas without prejudice, at1omey was actively attempting to reach a settlement with defendant, even after statute ran, 
attorney testified that he br;lioved in good faith that Arizona's savins- provision would allow his client to bring suit after 
the customary two-year statute of limitations had expired, and attorney did not misrepresent Rlaterial fact. lames v. 
Mazuca and Associates v. SchumMn, 82 S.W.Jd 90 (Tex. App. San Antonio 2002), reh'g overruled, (June 3, 2002) and 
review denied, (Oct. 31, 2002); West's Key Number Digest, Attomey And Client €=> 112. 

I Top ofSettlon) 

lEND OF SUPPLt:MENTI 

§ 4.. Element., Generally 

[Cumulative SlJpplement] 

II. Substutive Law Overview 

A. Prima Facie CASe 

l.lnGenenl 

Although a 1epl malpractice action may be characterized as an action in either tort or contract [see § 2) the elements 
which must be pleaded and proved in order to establish a prima facie case are the same despite the characterization. The 
pJeintiff must plead and prove: (1) 11 duty on the part of the defendant to the plaintiff, (2) a breach of the duty, and (3) an 
injury proximately caused by that breach. Herston v Whitesell, 374 So2d 267 (Ala 1979); Weiner v Moreno, 271 So2d 
217 (Fin App 1973); C'.ook v Gould, I 09111 App3d J 11, 64 Ill Dec 896, 440 NE2d 448 ( J 982). 

To establish the duty element, the plaintiff must ordinarily prove an attorney-client relationship with the defendant, 
although proof of a formal, contractu.! agreellltJnt may not be neceuary. Sec § S. In order to eslablish the bnach ole-­
meat, the plaintiff must ordinarily prove either a failure on the part of the defendant to act In accordance with the ordin­
ary knowlecJae, caro, or skill common to members of the legal profession or a failure to fulfill the oblipti01111 created by 
the agrecmem to represent the plaintiff. See § 6. In order to establish an 11\)ury proximately caused by the defendant's 
breach, the plalatlff muat provo both an actual loss arising out or lhe defendant's mlshaadling of the underlying peraonal 
injury daim. alld also that the plaintiff would have prevailed on the claim had it not bean for the way it was mishandled 
by the defendant. See § 7. 

CUMULATIVE SUPPLEMENT 

cues: 

When a petson sues his former attorney for legal malpractice in the civil arena, he must provo a breach of the attar· 
ney's duty to use professional skill, a causal connection between the bream and the injury, and actual loss or damage. 
Salisbury v. County of Otllllge, 13 I Cal. App. 4th 756, 31 Cal. Rptr. 3d 831 (4th Dist. 2005), as modified, on oth.er 
grounds, on denial of reh'g, (Aug. 17, 2005) and review denied, (Oct. 26. 2005). wears Key Number Dlges~ Attorney 
And Client ~IOS.S. 
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Client's decision to allow professional corporation (P.C.) to continue representing her by filing lawsuit end settling 
ber peraonal i,Yury lawsuit after P.C. previously breadled its fiduciary duty to client by allowing non- attorney to settle 
(:ISO without attorney supervision and without olient's consent, wu not waiver of client's cause of action for breach of fi. 
duciary duty against P.C; breach of fiduciary duty and retulting harm was unrela~ to fact that, after P.C. discovered the 
misconduct of its employee. it took steps to properly handle cue. Joel v. Chastain, 2 Fulton CoUI'Ity D. Rep. 835, 2002 
WL 378188 (Ga. Ct. App. 2002); West's Key Numbar Dipst, Altorney And Client~ 112. 

The basis of a legal malpracdco claim is that had it not been for negligence on the part of plaintiffs attorney, 
plaintiff would have been compensated for an injury ca~d by a third party. Webb v. Damiscl•. 2005 WL 3470215 (UI. 
App. Ct. 1st Dist. 2005). Weal's Key Number Dlgeat, Attorney And Client ~lOS.S. 

Attorneys' failure to me dient's personal Injury complaint .within applicable statute of limitations constituted legal 
malpra<:tice, absent any justification for untimely filing. Diver v. Gross, Hanlon, Truss & Messer, P.C., 317 N.J. Super, 
547,722 A.2d 623 (L.aw Div. 1998). 

Before a claim for legal malpractice may be asserted, there must exist an attorney-client relationship. Rydde v. Mar· 
ris, 381 S.C. 643, 67.5 S.B.2d 431 (2009). 

The clements of a legal malpractice claim are: (I) the attorney owed a duty to the plaintiff; (2) the attorney breaohed 
that duty; (3) lhc brRch proximately caused the plaintiffs lf\lurles; and (4) damaps occurred. Allbritton v. Gillespie 
Rozen, Tn1mer &. Wa1Sky, P.C .• 2005 WL 3291844 (Tex. App. Dallu 2005), reh'g ovctTUicd, (Dec. 16, 2005) and rul~ 
53.7(t) motion granted, (Jan. 12, 2006). West's Key Number Digest, Attorney And Client~ 105.5. 

ITop of Section I 

lEND OF SUPPLEMENTJ 

§ 5. Attomey-Cient Relatlons.ip 

In order to establish an actionable case of legal malpractice, i1 is necessary for the plaintiff to prove that the defend­
ant owed a duty to the plaintiff to provide professional legal services. This requires the plaintiff to plead and prove that 
an attorney-client relationship existed between the defendant and the plaintiff. See Authority, this section. Specifically, 
the plaintiffwt11 have to prove that: (1) an attomD)'·client relati0111hip existed between the parties; (2) the rolatlonship in· 
volved an obliption on the part of the defendant to perform leaal aorvicea on behalf of the plaintiff; and (3) the oblfga. 
tion encompaucd the particular matter or claim whicll is the subject of the malpractic:C action. 

In order to establish that an attorney-client relationship existed, tho plaintiff muat ordinarily prove not only that the 
plaitltiff authorized the defendant to haDCIIe tile underl)'irll personal f!Qury claim on the plaintitl's behalf, but also that the 
defendant agreed to act as the plaintifl's attorney. Particularly in the cae of a personal injury claim, which nonnally 
would be handled on a contingenl fte basis, an attomey'a silence is not sufficient to create a contract or retainer. Mc· 
Glone v Lacey,288 FSupp 662 (0 SO 1968). 

Howover, no formal contract, arrangement, or fee agreement is JlCCOIIal')' to creato an aUorncy-cllont relationship, 
and the plaintiff uucy establish the existence of the relationship merely by showins that the defendant agreed to handle 
the plaintifl's personal injury claim, even though tM plai•tlfT does not show that any teo was ever paid to the attorney or 
that a contingent-fee arrangement was ever agreed upon between the panics. George v Caton, 93 NM 370, 600 P2d 822 
(1979) cerl quuhed 93 NM 172, 598 P2d 215 (1979). 

PRACTICE GUIDE 

The crucial element creating a legal duty on the part of an attorney appears to be the attorney's acceptance of the personal 
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injury claim, or promise to represent the client in the matter. Thus. in McGlone v Lacey, 288 FSupp 662 (D SD 1968), 
the court held that no attomey-climt relationship was created where the defendant did not respond to the plaintiffs letter 
authorizing the defendant to represent him in a personal inJury action on a contingent fee buis. A partner of the defend­
ant answered the letter and explained that the defendent was presently unavailable but would ccntaet the phdntiff in the 
future. The court held the defendant's failure to contact the plaintiff until after the statute of limitations had run on the 
personal lf\iury claim could not be a basis for a legal malpractice action because of the absence of an attorney~ client rela­
tionship. 

In George v Caton, 93 NM 370, 600 P2d 822 (1979) cert quasbed 93 NM 172, 398 P2d 21!5 (1919), on the other hand, 
the court held that an attorney-client relationship would be established by evidence of the defendant's promise to handle a 
wrongful death claim on behalf of the plaintiff, together with the defendant's subsequent representations to the plaintiff 
that he was haadling the claim, even though the defendant believed that he was not committed to handling the claim until 
a contingent fee agreement had been reached. 

Since it is possible for one person to retain an attorney to represent another person, it is necessary to show that rho 
defendant was retained to represent rho p!lintiff personally. Sec Hansen v Wishtman, 14 Wash ~pp 78, 538 P2d 1238 
(1975) (attomey hired by pttentai)ICIO.ifically to reprc~cnl child did nat reprosent parents]. If it can be shown that another 
perwon retained or consulted the defendant specifically with a view toward representing tho plaintiff, the plaintiff may es­
tablish an attomcy-cllent relationship without provins that he or she personally amploycd or direcdy consulted with the 
defendant. See Togstad v Vesely, 0!1o, Miller & Keefe, 291 NW2d 616 (Minn I 910} [attomoy could be liable for loss of 
pWntifl's medical malpneliee claim where plalntlft'a wifo <:OOIUited defendant regarding claim]. Similarly, an attomey 
apeoilla to handle a wronafbl death claim may be deemed to have undertaken to do so on behalf of the decedent's dis­
tributeos, even though the attorney was retained by the representative of the decedent's estate. See Baer v Broder, 86 
AD2d 8111,447 NYS2d 538{1982). 

PRACTICE GUIDE 

An attorney who joins a case as associate or local counsel is also deemed to have undertaken an obligation on behalf of 
the client, even though the attorney is employed through the Intermediary of the client's principal attorn6y, and has no 
direct contact with the client. Hood v McConemy, S3 FRD 43!5 (D Del 1971); Jenkins v St Paul Fire & Marh1e Tnsurance 
Co. 393 So2d 8SI (La App 1981) affd 422 So2d I 109(La 1982). 

Since an attorney is not oblipeed to act on behalf of a client in a mat~r which does not pCl1ain to the duties the at­
torney has undcrtakal, the plaintiff rrwst ea&ablish that the subject matter of the malpractioo action involves the duties un· 
dcrtaken by the clofadant In rcprasenting the plaimff' on theunderlying pemmal Injury claim. Seo Plel v Dillard, 414 
So2d 87 (Ala App 1982); Daugherty v Runner, Sll SW2d 12 (Ky App 1978); Hansen v Wightman, 14 Wash App 78, 
538 P2d 1238 (1975). The plalndffm'lllt eatabllsh thai the defendant was retained or consulted with respect to the injury 
autlered by tho plailltiff. bLit ordiDarily need not show that the defendant expressly undertook to bring suit or take any 
other particular type of action. The mere fact that an attorney advises a peraon in a legal matter may be suffloient to cre­
ato an attomey-cllatt relaticmship respecting that matter, even though the attorn.cy Is not retained to take action on the 
matter and does not rcooive a fee for rendering services. Toptad v Vesely, Otto, Miller &. Keefe, 291 NW2d 686 (Minn 
1910). 'Thus, for example. It may be possible to state a claim apinst an attorney for erroneously advising that tho 
plaintiff ha.s no case reapectiag the injury 811ft'ered by the plaintiff, even thou&h the plaintiff is charsecf no fee for this ad­
vice. However, If an attorney does not ~ve a f'ee for rendering advice, it will be necessary for the plaintiff to show 
that the advice wu rendered under circtJmstances in which the attorney would have known that a reasonable person 
would rely on the advice and might be detrimentally affected if the advice was incorrect and wu negligently rendered. 

e 2010 TI1omson Reuters. No Claim to Orig. US Gov. Works. 

http://web2. westlaw .com/print/printstream.aspx?mt= Washington... 8/18/20 I 0 



Page 14 of86 

IOCOA87 
10 Causes of Action 87 (Originally published in 1986) 

Page 13 

Togatad, above. 

PRACTICE GUIDE 

The reason the plaintiff need only show that the defendant was retained with respect ID the subject matter of the malprac­
tice action is that an attorney, as a legal expert, is expected to know better than a client what actions are necessary or ap­
propriate to properly pursue the client's claim. Even if the agreement between the parties called for the defendant to take 
some specific action, the defendant woold not be free to disregard evidence that some other action, or some additional 
action, was necessary or appropriate to enforce the plaintifl's rights. See Daugherty v Runner, 581 SW2d 12 (Ky AI'P 
1978); Smith v Becnel, 396 So2d 444 (La App 1981 ). 

Because an attorney is liable only for CITOI'I or omissions which pt"C?XImately cal)se injury lQ a client [see § 7), it may 
also be necesnry for the plalatltT to establish that the attorney-client relationship wu In existence at a time when the de­
fendant, by appropriate action, could have preserved the plaintiff's rights on the underlying personal iqiury claim. For ex­
ample, where the plaimfff aDcge.s thatlbc dcfandant fa.iled to bring a tmoly ae\lon on dlo personal il\iury claim, It will be 
necessary for tho plahjff to establish that the attomcy-client relationship bepn prior to the expiration of tho period dur­
Ing which a timofy action could have been brought. Piel v Dillard, 414 So2d 81 (Ala App 1982). It may be equally neces· 
sary for the plaintiff to show that the attorney·cllectt rclatloneblp continued unlit the consequences of the defendant'• neg­
ligence could no longer be remedied. Tho mere fAct that an attorney-client relationship his been terminated docs not ne­
cossarily relieve an atlorncy of fUrther liability to a cJieot. See, e.g., Toptad v Vesely, oao, Miller & KeGfe, 291 NW2d 
686 {Minn 1980). However, the question whether an attomoy remains liable notwithatandlng tennination ofthG attorney-cli­
ent relationlhip depends upon whether tho attorney's ncaligenco Is the proximate auJIC of tho olient's iqjury, and thla in 
tum depends upon such questions as whether tennination of the relationship prevented the attorney &om remedying the 
injury to the client, and whether the injury could have been remedied by succeeding counsel. Sec § 20. 

Authority 

Duty element of prima facie case may be established by. evidence that an attorney-client relationship existed between 
the parties:Georgia 

Roaers v Norvell, 174 Ga App 453.330 SR2d 392 (1985) 
Second Circuit 

Waaner v Tucke•·. 517 FSupp 1248 (SD NY 1981) 
Third Circuit 

Gans v Mundy, 762 F2d 33a (3rd Cir Pa 1985) 
Delaware 

Pusey v Reed, 2511 A2d 460 (Del Super 1969) 
Florida 

Kyle v McFadden, 443 So2d 497 (Pia App 1984) 

Weinel'v Moreno,27J So2d 217 (Fia App 1973) 
Illinois 

Cook v Gould, 109 Ill App3d 311,64111 Dec 896,440 NB2d 448 (1982) 
J(lentucky 

Daughe~1y v Runner, 581 SW2d 12 (Ky App 1978) 
Maryland 

Fishow v Simpson, 55 Md ~pp 312, 462 A2d 540 (l983) 
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Minnesota 
Togslad v Vesely, Otto, Miller & Keefe, 291 NW2d 686 (Minn 1980) 

New Mexico 
Georgev Caton. 93 NM 370,600 P2d 822 (1979) certquashed 93 NM 172,598 P2d 215 (1979) 

P~nnsylvania 
Duke & C01npany v Anderson, 275 Pft Super 65, 418 A2d 613 (1980) 

Schenkel v Monheit, 266 Pa Super 396, 405 A2d 493 ( 1979) 
WashingtOII 

Hansen v Wightman, 14 Wash App 78,538 P2d 1238 (197S) 

§ 6. Bruch orDuty by Attorney 

(Cumulative Supplement] 

Page 15 of86 

Page 14 

Once the plaiatifT in a legal malpractice action has established a duty on the part of the defendant [~ee § S], the 
plaintiff must show that tho dofendant breKhed that duty, either by acting negligently or failing to fullill the obligations 
created by the agreement to represent the plaintiff. See Authol'ity, this section. 

Any number of acts or omiiSiORs, either individually or in combination, on the part of an attomoy representing a cli­
ent on a personal injury claim may be actionable. Defined in general terms, these acts or omissions involve the failure of 
an attorney to adequlltcly invutiptc a clients claim (see § 9); 8fvlng orrcneous advice [ace § 10): failing to commence 
or prosecute an action based on the claim [iee § II]; falling to try an action with the requisite degree of knowledge, akilf, 
and diligence [seo § 12]; and wronafully setting or advising settlement of the claim {soc § ll]. 

By qreclnato represent a client, an attorney impliedly rcpreaonts that he or sh&: (I) possesses the requisite degree of 
knowledge, skill, and ability neoessary to practice the law that other attorneys similarly situated ordinarily possess; (2) 
will exert his or her best judgment in the prosecution of the matter entrusted by the client; and (J) will exercise reason­
able and ordinary care and diligence in handling the matter. George v Calon, 93 NM 370, 600 P2d 822 (1979) cert 
quuhed 93 NM 172, S98 P2d 21 S {1979). 

The question whether an attorney has handled a matter with the requisite degree of knowledge, care, and skill is 
judged by the degree to which the attorney'• conduct deviated from the standud of professional care customarily exer­
cised by members of the legal profession. Daugherty v Runnet·, S81 SW2d 12 (Ky App 1978). 

An attorney Is required to &<;t with the dcaree of knowledge, care, and skill expected of attorneys generally, but If an 
attornoy claims to be a specialist pos~C~Sing greater then ordinary knowledge and skill in a particular field, the attorney 
may be held to tbe standard of perfonnance expected of attorneys who bold tbCIJillo!ves out u apccialists in that field. 
Kirsch v Duryea, 21 Cal3d 303, 146 Cal Rptr 218, ~78 P2d 93S (1978); Walker v Bangs, 92 Wash2d 854,601 P2d 1279 
(1979). 

PRACTICE GUIDE 

As far as the applicable standard of care is concerned, an attorney's performance is sometimes meuured by reference to 
the knowledge, •kill, and practices of othor attorneys practicing In the community or a similar locality. Sec Cook v Irion, 
409 SW2d 47~ (Tex Civ App 1966) [rcjectin& expert testimony ofattomoy from another community). But aee George v 
Cat011, 93 NM 370,600 P2d 822 (1979) cert quashed 93 NM 172, S98 P2d 21S (1979) (holding local custotn inelevant 
where attorney seeklns to establish custom had apparently tailed to follow it). On the other hand, since all attorneys prac-
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tieing in a particular state presumably must meet the same critM8 for admission to the bar, the standard of care for attor­
neys practicing within 8 state ir sometimes deemed to be 8 statewide alandard, which does not vary depending on the 
community where an attorney is practicing. Sec Hansen v Wightman, 14 Wash App 78, 538 P2d 1238 (197S). 

The actionability of an attorney's conduct depeads to a large extent on the specific obligations undertaken by the at­
torney on behalf of a client. Tho question of the exact nature of an attorney'& responsibilities to a client, including the 
question whether a particular action is required or even permitted, is Jucfsed not by the attorney's general undertaking as 
an attorney, but rather by the nature of the attorney's employment agreement with the client, and therefore must ultl· 
mately be determined by reference to that agreement. Hood v McConen1y, 53 PRO 435 (b Del 1971 ). 

Authority 

Breach of an attorney's duty to a client in handling a personal injury claim may be established by evidence of the at· 
torney's negligcnce:Oeorgia 

Rogers v NOI'vell, 174 Oa AJ1P 4~3, 330 SE2d 392 (1985) 
Third Circuit 

Oans v Mundy, 762 F2d 338 (3rd Cir Pa 1985) 
California 

Kirsch v Du1yea, 21 Ca13d 303, 146 Cal Rptr218, S78 P2d 935 (1978) 
Delaware 

Pusey v Reed, 2.58 A2d 460 (Del Super 1969) 
Illinois 

House v Maddox, 46 Ill AppJd 68,4111 Dec 644,360 NE2d 580 (1977) 
Kentucky 

Daugherty v Runner, 581 SW2d 12 (Ky App 1978) 
Mafne 

Solln v Bernstein, 279 A2d 529 (Me 1971) 
New Jersey 

Hoppe v Ranzini, 158 NJ Super 158, 385 A2d ') 13 ( 1978) 
North Carolfna 

Rorrel· v Cooke, 313 NC 338, 329 SE2d 355 ( 198.5) 
Pennsylvania 

Duke&. Company v Anderson, 275 Pa Super65, 418 A2d 613 (1980) 

Schenkel v Monbeit, 266 Pa Super 396, 40S A2d 493 (1979) 
Texas 

Cook vIrion, 409 SW2d 475 (Te~~: Civ App 1966) 
Washington 

Hansen v Wightman, 14 Wosh App 78,538 P2d 1238 (1975) 

Breach of an attorney's duty to a client in handling a personal injury claim may be established by evidence of the at· 
torney's fall111e 1o fulfill obligations created by the aUornoy'a agreement to represent the client:Piorida 

Kyle v McFadden, 443 So2d 497 {Pia App 1984) 

Weiner v Moreno,271 So2d 217 (Fia App 1973) 
Illinois 
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Cook v Gould, I 09 Ill AppJd 311, 64 Jll Oec896, 440 NE2d 448 (I 982) 
Maine 

Sobn v Bernstein, 279 A2d 529 (Me 1971) 
Maryl~nd 

Fishow v Simpson, 55 Md App 312, 462 A2d 540 (1983) 
Minnesota 

Togstad v Vesely, Otto, Miller & Keefe, 291 NW2d 686 (Minn 1980) 
New Mexico 

George v Caton, 93 NM 370,600 P2d 822 (1979)cert q.Jashed 93 NM 172, 598 P2d 215 (1979) 
Washington 

Hansen v Wigblmnn, 14 Wash Atlp 78,.538 P2d 1238 (197S) 

CUMULATIVE SUPPLEMENT 

Case.t: 

Page 17 of86 

Pagel6 

If attorney had accepted a referral of client's penon a I injury case ftom another lawyer to the expiration of the statute 
of limitations and allowed the statute to expire wilhout filing a complaint, then attorney could be liable to client for legal 
malpractice or breach of 11 fiduciary duty even thoush client had never met, had n~ spoken to, and never had any con­
tact with attorney beforo tbo statuto or lfmltat.lona expirod. Lenchea-MaiTCI'O v. L.aw Film of A verna A Gardner, 326 N.J. 
Super. 382,741 A.2d 605 (App. Div. 1999)(App. Dlv.l999); West's Key Number Digcat, Attorney And QleRt~l12. 

Client's dccisioa to allow professional corporation (P.C.) to continue repretentliJ8 her b)' filing lawsuit and aottling 
her pcr101111l Injury lawsuit after P.C. pravioualy brached its fiduciary duty to client by allowing ~attomey to settle 
caac without ldtorney supervision and without client's cement, was not waiver of cliont's cause of action for breach of fi­
duciary duty apinst P.C.; breach of flduciary duty and rcsultina hann was unrelated to tact that, after P.C. discovered 
the misconduct of its employee, it took steps to properly handle cue. David C. Joel, Attorney at Law, P.C. v. Chastain, 
254 Ga. App. S92. 562 S.E.2d 746 (2002), cert. denied, (Sept. 6, 2002); West's Key Number Digest, Attorney And Client 
~112. 

AUorney's negligence in settling clicnt'1 personal iqjury action throuzh binding arbitration without first obtaining the 
consent of client's workers' compensation carrier, despite statulory rule requiring Cllrrict's consent or judicial. approval to 
allow client to continue receiving workers' compeasation bellefits, was proximate causo of client's damages, where re­
cord demonstrated that, but for attorney'• failure to obtlin carrler'a consent to the settlement or a court-Issued comprom­
ise order, tbe client's workers' compensati011 bonoftts would not have been terminated. Northrop v. Thorsen, 46 A.D.Jd 
780,148 N.Y .Sld 304 (2d Dep't 2007). WCIIt'a KeyNinnbcr Diaest, AttomO)' And Client 4>112. 

In an attorney malpncttc:e actbt bued on the ncatiaent t.adOng of pcrso~l 11\}ury action, the court found that the 
dofcndW attorney had breached hit duty to lhe plliatjff cJiellt where ho failed to ostimate the value of die plaiotltl's 
cJUm apinlt 1ho poqoaal lf\JIIry defendant, failed to mako an Independent evaluation of lho pcrsoual ~ury defendant's 
assesls, failal to coosuk his client about the offer of judament IJid to inform him of the enl1')' of judgment until moro than 
six months had pasiOd, and failed to appeal tho trial cowt's order wllich termlna1ed the plaintiff's claims to undcrlnsured 
motorist coverage. The court found the successive failures constituted an omission of reasonable care and dlligem:e that 
proximately CIUICCl damaae to tlae clJents. Thus, tha trial <:ourt properly entered summary judgment in favor of the 
plainllffil on the issuo oflegal malpactlce. Patrick v Ronald Williams P A,l02 NC App 3SS,402 SB2d 452 (I 991). 

The Texas Supremo Court held that there is no ~octivo good faith excuse for attprney neglipnco. A lawyor in 
Texas is held to the standard of care which would be oxercfled by a reaaonably prudOQt auornoy. A jury must evaluate 
the conduct based on tho information the attorney had at the time of the active negligence. In some instances an attorney 
is required to make tactical or stratosic decisions. Ostensibly, the good faith exception was created to protect this unique 
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attorney work prodact. However, allowing the attorney to assert his subjective good faith when the acts he undertakes are 
unreasonable as measured by tho reasonably co111petent practitioner's standard, creates too great a burden for wrong to 
clients to overcome. An attorney. howe~r. cannot be held strictly liable for all of their clients unfulfillod expectations. 
The standard is an objective exercise of profeuional judgment, not the subjective belief that his acts are in good faith. 
Cosgrove v Grimes, 774 SW2d 662 (Tex 1989). 

I Top of Section I 

lEND OF SUPPI.~MENT] 

§ 7.llljury to CHeat u Restllt of Attorney's Breach 

[Cumulative Supplement] 
After establishing a duty on the part of the defendant, usually on the basis of an attorney-client relationship, [see § 5 

], and tho dofondant's broech of that duty [see § 6], the plaintiff must plead and prove that an ii\Jury was suffered as a 
proximate result of tho de&ndint's breach. See Authority, this section. This rcquJres the plaintiff to prove both that some 
Injury WIS suffered and that the defendant's actions or failure to act proximately caused this injury. 

To establish that an actionable injury was suffered, tho plaintiff must ordinarily prove that somo appreciable harm 
was suffered as a consequence of the attorney's conduct. Schenkel v Monheit, 266 Pa Super 396, 405 A2d 493 (1979}. A 
client who has autrerod no lpprCciable harm as a result of an attorney's conduct ordinarily ec~~not maintain an action to 
recover only 110111lnal cla~Jt~FS. Dulce & Company v Anderson, 27S Pa Super 6S, 418 A2d 613 (1980). Butseo Brantley v 
Dunstan, lO NC App 706, 179 SH2d &71 (1971) [augesting attorney error rm.y be actionable and nominal damages 
awarded even though substantial damages are unaccrued at time of action). 

PRACTICE GUIDE 

It may be possible to state a cause of action for legal malpractice upon proof that the plaintiff suffered a real, substantial 
if\iury, even though substartial monetary damage.! ultimately cannot be recovered because of the difficulty of precisely 
cjuantlt)'ing the extent of the plaintiftl1 lf\iury. Kluge v O'Gara, '127 Cal App2d 207, 38 Cal Rptr 607 (1964) [punitive 
damlges were possible]. (See also § JS rcgardina proof of damages.] How~r. unless the prospect exists of obtaining 
punitive dllmagea, this possibility It of only theoretical interest and, as a practical mltter, the plaintiff must be able to 
prove not only an Injury, but also the nature and extent of the if\iury. See Thompson v D'Angelo, 320 A2d 729 (Del Sup 
1974). 

In the specific context of a legal malpractice action for mlsllandllng a personal Injury claim, to show injury the 
plaintiff must prove that lhe dofi:ndlots milbl1ldling of tho claim caused 1hc plaintiff to lose all or part of the amount 
that could have been recovered In dlntages if the claim had been properly handled. The plaintiff must prove, If properly 
hlndled: (1) that the claim would have succeeded. (2) that diiiiQCS would have: been awarded, (3) the amount of dam­
ages that would have been awarded. and (4) that damages could have been m:ovcred from a defendant in the action. Wll­
liams v Buhman, 4S7 FSupp 322 (liD Pa 1978); Hoppe v Rtnzini, 158 NJ Super 158, 385 A2d 913 (1978); George v 
Caton, 93 NM 370,600 P2d 822 (1979) ccrt quashed 93 NM l72, S98 P2d 215 (1979). 

If some damages were recovered on the underlying claim, either after trial on tho merits or through settlcmet~t, the 
plaintiff can llill alate a cauae of action for malpractice if it can be demonstrated that the amount recovered was inad­
eqUite nnd !hat proper handling of the claim would have led to a more favorable recovery. Tassin v Labranche, 36S So2d 
31 (La App 1978). It will be ncciCISIIry to prove that the damages actually recovered were Inadequate becau~. if the 
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amount recovered was adequate. any claim that the amount awarded would have been greater had tho clalrn been prop­
erly handled may be regarded as pure conjecturo and apewlatlon, not susceptible to proof. See Mitchell " Tmnsameric:a 
Insurance Co, SSI SW2d 586 (Ky App 1977). See also Tassin, above [plalntiff must show that dantages awarded on un­
derlying claim were so inadequate as to constitute abuse of discrotlon)j Katsaris v Scelsi, 115 Mi"2d I IS, 453 NYS2d 
994 ( 1982) (plaintiff must show that damages were inadequate u matter of law]. 

PRAcnCE GUIDE 

An exception to the rule that the plaintiff must show a loss or diminution in vaiUCI of the underlying claim may apply 
where the defendant clearly contracted to provide particular services lo the plaintiff, such as filing suit, and the defend. 
ant's failure to fulfill this obligation compelled the plaintiff to employ another attorney at additional expense to provide 
the same 1ervices. Thus, for example. if the defendant orlainally agreed to represent the plaintiff for a contingent fee. IIJld 
tho defendant's f!Mlurc to perfonn forced the plallltlff to employ another attorney on a fixed-fee basis, payable regardless 
of the outcome of the suit, the plaintiff may be able to provo that tho defendant's negligence caused the plaintiff a loss, 
measured by the amount of the second lttorney'l fee, even though the plaintiff ultimately fails to prevail in the personal 
iqjury suit. See Jenkins v St Paul Fire & Mllline lnsuranco Co, 393 So2d 851 (La App 1981) affd 422 So2d 1109 (La 1982). 

Another OXQCiptlon applies whero the plaintiff has been awarded a jud&ment or has settled for the full amount of damages 
sou&ht, but has been unable to realize or recover the judgment or settlement due to tho defendant's misconduct. See, e.g., 
GJCen v Bartel, 365 So2d 785 (Pia App 1978) (where attomcy recovered settlement but allegedly paid proceeds to wrong 
por1011; proper reclpient of settlement may bring malpractice action against atforney J. 

To prove that an injury wu suffered as a proximate oonsequence of the defendant's mishandllag of tho plaintlfrs 
claim, it is ordinarily neceasary for tho plaiDtlff to show that, abiont the defendant's negligence, the plaintiff would have 
prevailed on the claim. Williams v Bashman, 457 FSupp 322 (P.n Pa 1971); Baker v Heal, 22.5 NW2d 106 (Iowa 197~); 
Jenkins v St Paul Fire & Marine lns\l'lnce Co, 393 So2d SSI (La App 1981} affd 422 So2d 1109 (ln 1982); Togstad v 
Vesely, 911o, Miller & Keefe, 291 NW2d 686 (Minn 1980). This reqldrea tbc plaintiff to prove noc only that the claim 
failed because of the dofendant's neafipce, but also that there were grounds on whl<:h the claim would have succeeded. 
For example, a plaimift' who allep~ Jepl malpractice on an attorney's failure to adopt a particul• theory of recovery 
must prove not only that the attorney was negHpt in adopting the theory of recovery actully advanced, but also that 
other theories of recovery were avalllble and would bave I'CIUited in a favorable verdict. Fishow v Si~~Mf~. SS Md App 
312, 462 A2d S40 (1913). Similarly, a pJalntiffwho allegea mlpractice on an attorney's failure to object to the introduc­
tion of evidmtce must establish not only that the attorney was nqllaent in tilling to make the objection, but also that the 
objection, If made, would have been sustained. St Pierre v Wasbotsky, 391 So2d 78 (La App 1910) cert den 396 So2d 
1328 (La 1911). , 

PRACfiCI GUIDE 

In establishing that the defendant's conduct was a proximate cause of the injury suffered, it may be necessary for the 
plaintiff' to satisfY a "but for•• test and show that, but for the defendant's conduct, the plaintiff would have been successful 
on the underlying ollim. See, e.g., Jenkins v St Paul Fire &: Marine Insurance Co, 393 So2d BS 1 (Ln App 1981) affd 422 
So2d I 109 (La 1982); Togstad v Vesely, Otto, Miller & Keefe, 291 NW2d 686 (Mi1111 i980). However, metely showing 
that the defendant's conduot was the substantially contributing fac:tor to the plaintiff's Injury may be sufficient. See 
Daugherty v Runner, S81 SW2d 12 (Ky App 1978). 

Autborlty 
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Prima facie cue of legal malpraotico based on an attorney's mishandling of a personal injury claim requires proof 
lhel the .defendant's breach of duty was a proximato cause of an iqjury suffered by the plaintiff.-Georgia · 

Rogers v Norvell, 174 Oa App 453, 330 SE2d 392(1985) 
Third Circuit 

Gmas v Mundy, 762 F2d 338 (3rd Cir Pa 1985) 
Alabama 

Herston v Whitesell, 3 74 So2d 267 (Ala 1979) 
Delaware 

Thompson v D'Angelo, 320 A2d 729 (Del Sup 1974) 
Florida 

Kyle v McFndden, 443 So2d 497 (Fia API> 1984) 

Weiner v Moreno, 271 So2d 217 (Pin App 1973) 
Illinois 

Cook v Gould, I 09111 App3d 311, 64 Ill Dec 896, 440 NE2d <148 ( 1982) 
Kentucky 

Dnugherty v Runner, 581 SW2d 12 (Ky App 1978) 
Louisiana 

Jenkins v St ~au! Fire & Marine Insurance Co, 393 So2d 851 (La App 1981) atrd 422 So2d 1109 (La 1982) 

StPierre v Washofsky, 391 So2d78(LaApp 19&0) certdcn 396So2d 1328 (La 1981) 
M1ryland 

Flshow v Simpson, 55 Md App J 12, 462 A2d 540 ( 1983) 
Minnesota 
' Togstad v Vc!Ciy, Otto, Miller·& Keefe, 291 NW2d"686"(Minn 1980) 
New Mexico 

George v Caton, 93 NM 370, 600 P2d 822 ( 1979) cert quashed 93 NM 172, 598 P2d 215 ( 1979) 
New York 

Fidle1· v Sullivnn, 93 A02d 964,463 NVS2d 279 (1983) 
Pennsylvania 

Duke & CornJJBny v Anderson, 27S Pa Super 65, 418 A2d 6 I 3 ( 1980) 

Schenkel v Monheil, 266 Pa Super 396,405 A2d 493 (1979) 
Wutlfngton 

Hansen v Wightman, 14 Wash App 78, 538 P2d 1238 (1975) 

CUMULATIVE SUPPLEMENT 

Cllsea: 

, I!Uury is 10 essential element of a lej&L· malp!Xti~ causc.of.Ktion under Illinois law; if there hu been no injury, 
there has been no malpractice. In re Holstein, 321 B.R. 229 (Bankr. N.D. Ill. 2005). West's Koy Number Digest, Altorncy 
And Client C=> I OS..S. 

In a legal malpractice tctlon, a finding that the attorney had been negligent, but that this negligence had not caused 
any damage to the client, was supportable, since. while the attorney failed to remind the cllcmt of the possibility of the 
statute of liml1atlons running on the client's personal il\iury claim, !he client's correspondence with the attorney revealed 
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the cllent'sawareoos of a time limit on litigation. Diamond v. Wnptaff,173 P.2d 1286 (Alaska 1994). 
Notice of claim that motorist, who was injured in collision with vehicle driven by state employee, faxed to acljustor 

for the State failed to provJde any facts supporting the amount motorist demanded to settle his claim, as required in order 
for motorist to subsequently bring a tort action against the State, and thus negligence of attorney in falling to brina mo­
torisrs negligence action agajnat the State within one-year limitations period did not proximately cause Injury to motor­
ist, as required in order for motorist to maintain a malpractiClc action as-hast attorney; motorist did not describe his il\iury 
in his notice or even claim to be injured. A.R.S. §§ 12-821, 12--82l.OI(A). Beynon v. Trezza, 221 Ariz. 179. 211 P.3d 
1203 (Ct. App. Div. 2 2009). . 

. Hec:auae then-current one-year limitations period for former client's personal injury claim had already run when she 
retained atklmeys, she could not prove damages element of her legal malpractice claim; client was aware of her claim 
well in advance of her retention of attorneys, she could not heve obtained a bcttu result in absence of alleged malprac­
tice, and settlement that attorneys procured for her was a windfall. Slovensky v. Friedman, 142 Cal. App. 4th 1518, 49 
Cal. Rpfr. 3d 60 (3d Dist. 2006), as modified on denial of reh'g, (Oct. 12, 2006) and review denied, (Nov. 29, 2006); 
West's Key Number Digest, Attorney And Client ~ 112. 

Jn an attorney malpractice cue based on a breach of fiduciary d~, the clement of causation is satisfied when the 
plainliff prows that the defendant'a conduct wu a substantial contributina cause of the iQjury. Aller v. Law OffiCe of 
Carole C. Sc:brlefer, P.C., 140 P.3d 23 (Colo. Ct. App. 200~). c:ert. denied, 2006 WL 1530184 (Colo. 2006). West's Key 
Nvmber Digest, Attorney And Client~ I 05,5. 

Former attome.y's alcpd neglfgenco in fajJing to properly inve.stigate and pursue former client's personal il\iury 
claim against third party was not proximate cause of cl~t's damages. as required to establish lepl malpractlco claim; at­
thoush, after tcmliaatlng attorney and hiring new counsel, client 'WIIS uable to liCIVe third party beeauso third party had 
left tbc jurisdic:tioa. c.Jient wu able to file 1Uit before the limitations period expired, and it was speculative as to whether 
attorney's dolay in filing suit affected the opportunity to serve tile third party, abaent evidence as to when third party left 
tho jurisdiction. Oohleric:ll v. Uewollyn, 285 Ga. App. 738, 647 S.E.2d 399 (2007), cert. denied, (Sept. 10, 2007). West's 
I{cy Number Digest, Attorney And Client~ 112. 

ln a legal malpractice action apinst tho attorney who represented the plaintiff in a prior personal injury action, the 
plaiatifl's claim that a $2,500 settlement agreed to by the attorney was inadecpte was not precluded by tho plaintift's 
having subsequently entered into a $4,000 successor settlement in tho action. After the $2,500 settle~nent, the plaintiff 
discharged the attorney and retained new counsel, who nesotlated the $4,000 settlement. The latter settlement did not 
preclude injury to the plaintiff from the earlier settlement, tbe court aaid. Huntington v. Fishman, 212 Ga. App. 27, 441 
S.£.2d444(1~). 

InJury required to be proven in a legal malpraclice action is not a pencmal injury, nor is It the attorney's negtisent act 
itself; rather, It Is a pecuniary injury to an intangible property intcreat caused by the attorney's negllgCilt aet or omission. 
Northern Illinois HnuJrsency Physicians v. L•ldau, Omahana & Kopka, Ud., 216 Ill. 2d 294, 297 Ill. Dec. 319, 837 
N.E.2d 99 (2005). Welt's Key Number DiJest, Attorney And Client~ I 05.5. 

To establish proximate cause in a lepl malpractice action the plaintiff must essentially prove a case within a case, 
which moans that but t'or lhe auomey's negligence, tile plaintiff \YOuld have prevailed in the underlying action. Orzel v. 
Szewczyk, 908 N.6.2d 569 (Ill. App. Ct. I sf Dlst. 2009). 

tn;urios resultillg ftom legal malpractice are not personal i~uries but ~uniary injuries to Intangible property in­
terests. Merritt v. Goldenberg, 362 Ill. App. 3d 902, 299 Ill. Dec. 271, 841 N.E.2d 1003 (Sth Dist. 2005). West's Key 
Number Digest, Attorney And Client C:;;IIOS.S. 

For the purpose of a legal malpractice claim, a plaintiff must demonstrate that, but for the attorney's negligcaco, he 
would not have suffered rbc alleged Injury. Larson v. O'Donnell, 361 Ill. App. Jd 388, 297 111. Dec. 132, 836 N.E.2d 863 
(lsi Dist. 2005), appeal denied (Ill. Jan. 25, 2006). West's Key Number Digest, AtiCllllC)' And Client~ 105.5. 

Under Maryland law, new counsel lacked sufficient tlmo to file complaint within statute of limitations In different 
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forum, and therefore new c:ounsers failure to file complaint was not intervenina cause of client's harm in ollont's mal­
practice action against fonner counsel alleging that fonner counsel flliled to file suit within applicable statute of limlla· 
tions, even though new counsel was retained ten wecb before expiration of statute of limitations in different forum; the 
availability of a difforent forum was not clear from the circumstanc:es of the underlying personal injl.ly c:ase arising out 
of car acclde~~t, since the only infonnatlon client provided to now counsel was the accident report and the name of the 
other driver's inllftf, new counsei'J failure to investigate other driver's possible COJinections to different forum was not 
unreasonable since former counsel similarly failed to do so and the only Wll)' to investigate would have been to ~I other 
driver dire<:ely, and therefore new counsel could nol have ascertained that other driver was subject to personal jurisdic­
tion in difl'eRnt forvm within Con weeks. Nortoh v. Sperling Low Office, P.C., 437 F. Supp. 2d 398 (D. Md. 2006) 
(applying Mllf)'htnd law); Wests Key Number Digest, A Homey And Client~ 112. 
· Lessee who was sued by 1ubrogee of automobile Jossor soeking indemnification for damages incurred in settlement 
of pommel iqjuly IIWiuit fiiled to estabHsh that purported failure of her attorneys to obtain release from lessor when set­
tling prior Jitiption was proximate cause of subrogation action, as required to maintain legal malpractice claim under 
New York Jaw; lessee waa unable to show that, if attorneys had asked lessor to release her from indemnity clause in lease 
agreement, it would llave done so. Allianz Ins. Co. v. Lerner, 305 F. Supp. 2d 191 (li.D. N.Y. 2004) (applying New York 
law); West's Key Number Digeat, Attorney And Client~~ 12. 

aient failed 10 prove that but for her attorneys' nogligenco, she would have prevailed on merits in underlying per­
sonal iqjury litiption, in which attarneys represented her, as required to support claim for legal malpractice. Engler v. 
Kalmenowitz, 60 AD.3d 540,176 'N.Y.S.2d 366 (1st Dcp't 2009). 

Abseat showiRg that companies which maintained eleYIIOrs had either actual or constructive notice of alleged dan· 
gerous condition of olentors. client could not have prevailed in hit personal lajury action against those companies, as r~ 
quired to suppwt his claim tltat ettomcys who represeated him in that action comnrltted legal malp!lelicc. Cohen v. Wnl­
lace & Minchenbers. 39 A.D.3d 691, 835 N.Y.S.2d 215 (2d Oap't 2001), leave to appeal dismissed in part, denied in 
part, 9 N.Y .3d 980,848 N.Y .S.2d 16,871 N.B.2d S99 (2007). Wests Key Number Dlgm, Attorney And CJie.1t ~I 12. 
' Client, who fell in vomit whfic walking through lobby of casino and injured her back, did not show under New Jer­

sey law that casino had constructive knowledge of dangerous coodltlon, in order to prevail in subsequent lawsuit which 
alleged that lawyer and Jaw firm were neglipnt for not Investigating client's case and timely commencing underlying ac­
tion agajnat casino on premises liability theory, where client admitted that she did not have any information regarding 
le~~gth of lime that vomit wu on floor prior to her ~ident. Aquino v. Kuczlnsld, VIla & Associates, P.C., 39 A.D.3d 
216, 83S N. Y .S .2d 16 (I st Dep't 2007). West's Kay Number Digest, Attorney And Client ~ 112. 

Bvfdencc establlllhed that client's accident did not rcault in any serious lqjury, as claimed, and that client would .have 
prevailed in any pereonal injury action apinst building owner; thus, auorncys were not liable for malpractice in declin­
ing to punue a lepl ac!loil on client's behalf against the owner of the premises where the accideat look place, Nazario v. 
Fortunato & Fonunato, PLLC, 32 A.D.3d 692, 822 N.Y.S.2d 236 (1st Dep't 2006); West's Key Number Digest, Attorney 
And Client€=112. 

Failure of atlomeys who repreaented fonner client in personal iJ\iury action to disoover facu about underlyillg acci­
dent that differed from facts which fonner client hid gi~ them regarding accideat did not support legal malpractice 
claim, given tbat such facts wen known to fonner client but not disclosed to attorneys or others at their flnn before com· 
plaint was flied, and former client did not show that aUomeys fiiled to exorcise ordinary reasonable skill and knowledge 
possessed by member oflepl profeulon. Green v. Conciatori, 26 A.D.Jd 410, 809 N.Y.S.2d 559 (2d Dep't 2006); West's 
Key Number Digest, Attorney And Client~ 112. 

Any ncgligeltce by attorneys In falling to adequately investigate the BSSets and Insurance coverage or driver whose 
vehicle was Involved in collision with client, for purposes of client's pezsonal iqjury action, was not the proxlmatt cause 
of the client's alleged damqea, barring client's legal rwalpr~ctice action, where client discharged attorneys and hired new 
counsel two months before client settled his claim agaihst driver. Perks v. Lauto & Oarabedlan, 306 A.D.2d 261, 760 
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N.Y.S.2d 231 (2d Dep't 2003); West's Key Number Digest, Attorney And Client ~112. 
Law frrm was not liable for legal malpractice. inumuch as proximate cause of any damages sustained by client was 

not finn's alleged falluro to name ccr1ain parties as defendants in undcrlyi~ federal peraonal injury action, but intervcn-
1118 and superseding failure of client's successor attorneys to timely serve any potentially liable parties in closoly ens1tlng 
state court action. Pyne v. Block & Associates, 305 A.D.2d 213, 760 N.Y.S.2d 30 (1st Dcp't 2003); West's key Number 
Digest, Attorney And Client €;:= 112. 

Client's allegation that attorneys' failure in the underlying pecsonal iqjury trial to introduce available documentary 
evidence ciomonatratlng that client had missed more than 90 days of work followlag the automobile accident caused jury 
to determine that client had not sull'llred a serious Injury, for purposes of no- fauh insurance statute's thrcsho1d for tort re· 
covery, supported proximate cause element of legal malpractice claim. Iocovello v. Weinarad & Weingrad, P.C., 262 
A.D.2d 156,691 N.Y.S.2d 20 (Jst Dep't 1999); West's KeyNumberDigeat, Attorney And Client~l12. 

Attorney's allegedly negligent failure to tile timely motions to vacate the default orders and judgments against ellont 
did not harm client, precluding legal malpractice action, where attorhey withdrew as counsel before damages were de­
termined in peraonal il\iury action arising out of automobile accident and client stipulated to damages. Soratsavong v. 
Haskell, 133 Wash. App. 77, 134 P.3d ll72 (Div. I 2006); West's Key Number Digest, Attomey And Client~ 1 12. 

IToJJ orseettonl 

(END OF SUPPLEMENT! 

2. Speetnc Aeis or Omissions 

§ 8. Generally 

[Cumulative Supplement] 
Acts or omissions giving rise to a cRuse of action for legal malpractice in connection with an attorney's handling of 11 

personal iqjury claim may occ:ur at any stage of an attorney's rclatlooship with a client. Frequently, more than one negli­
gent or wrongful act or omission on the part of an attorney wiU be alleged. See, e.g., Woodruff v Tomlin, 616 l~d 924 
(6th Cir Tenn 1980) ccrt den 449 US 888 (1980) [alleging numerous llelfipnt acts during trial ofpcraonal injury claim]. 
In many casca, tho negligent BOt which allegedly cauaed injwy to the plaintiff may Itself have been proximately caused 
by an Nrlier negligmt act or omission. For example, a caute of Mltion btiacd on Bl attorney's ncalipnt failure to obtain 
an adequato lettlement [see § 13], will ftequontly be predicated upon the IIUomcy's faJ1ure to properly i~tlaatc the eli· 
ent's claim (cec § 9], which Jed the attorney to fonn an erroneous belief as to the value of the claim. See Glenna v Sulli­
van,JIO Mlnn 162,245 NW2d 869 (1976). 

PRAcrJCE GUIDI 

Where concurring acts of negligence are alleged, it may be necessary for the plaintiff to treat each as a separate act which 
must be independently established. For example, where it is alleged that an attorney's failure to properly investigate a 
clsin led the attorney to advise the plaintiff to BCCept an inadequa(o· settlement, in order to prove a cause of ktion for 
malpractice in advising lccepta11CO of the settlement, rhe plaintiff must prove that the attorney was negligent at tho time 
the adYic:e to settle was given. If the attorney conducted an inadequate investigation and termed an erroneot~s belief as to 
the value of the plalntl.ft's claim, but later obtained the lnfonnation necessary to properly ovalu11te it and, at the time the 
advico to acc:cpt the offer of settlement waa given was completely and accurately informed as to aJI relevant fictors in· 
volved in that dccJslon, the attorney's dcclaion to advise settlement will not be l()flonablo, and the question whether the 
attorney may have been negligent In not discovering the factors earlier wiU be frrel$ftnt. Olenna v Sullivan, 310 Mlnn 
162, 245 NW2d 869 (1976). In such a case, the attorney's !'allure to discover the factors In time to avoid an unfavorable 
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settlement may be actionable in l1s own right as a failure to adequately investigate. However, it will be the attorney's neg. 
ligcnt investigation, rather than therecommendatiort to settle, that will form the basis of tho plaintifl's malpractice claim. 

Although legal malpractico actions are commonly grounded in negligence, an attorney's violation of prof'esaional 
standirds of ethics may bo actionable regardless of whether it is negligent or intentional. An attorney's intentio111l mis­
condUGt also may be actionable on grounds of fiaud or breach of fJduoiary duty, but not legal malpractice. See § 3. Fre­
quently, an Intentional act will involve a violation of an attorney's etbical duty to a client. For example, if an a~rney 
rcpresentln& multiple clients with divme Interests delibot'ICely adopts a trial sttalcgy that i• beneficial to One client but 
detrimeral to another, and doos not obtain tho consent of the client Bdvcraely affected, that client will havo wounds for 
bringing an action f'or lepl malpractice even though the attorney arguably exercised good judgment as to the best way of 
handling the case. Lowe v Continental Insurance Co, 437 So2d 92S (La App 1983) cert den 442 So2d 460 (La 1983) cert 
den (US) 104 SCt 1924, 80 LB2d 470 (1984). 

PRACfiCE GUlDE 

No matter how fllgrant an attorney's violation of ethical standards may have been, to state a cause of action for legal 
malpractice, the plaintiff must establish that some ifliury wu caused by the violation. Kluge v O'Oarn, 227 Cal App2d 
207, 38 Cal Rper 607 (1964). For example, where it is alleged that an attorney's representation of multiple clients with 
adverse intei'OIItS prejudiced one client's case, that client must establish not only that the cue was prejudiced, but also 
that he or sbe wouJd have been entitled to recover if the attomoy had hMldled the case In a competent and ethical manner. 
Lowe v Contiu-.1 Insurance Co, 437 So2d 925 (La App 1983) cert den 442 Sold 460 (La 1983) cert den (US) 104 SCt 
1924, 80 LE2d 470 (1914). If no damages were suffered, a grievance claim to an attorney disciplinary body may be the 
client's only recourse. Seo § 3. 

CUMULATIVE SUPPLEMENT 

Cases: 

Whether attorney breached contract with client to provide rcpresODtation in medical-malpractice action, by commen· 
cing adulterou. affair with client's wife after client moved out of state, was question for jury. Pim:e v. C.ook. 992 So. 2d 
612 (Miss. 2008). 

A!tomey'a failure to send settlement offer to opposing party via certified mail, rather than regular mail, in personal 
injury action would support elaim for legal malpractico. Emery v. Carnaban, 88 S. W.Jd JJ8 (Mo. Ct. App. S.D. 2002); 
Weal'& Key Number Dipst, Attorney And Client C;::J 112. 

Counsel rtUined by primary insurer to represent insuRld general contractor in s•bcontractor's employee's personal 
injury action did not bave privity with cortltactor's excess insurer, and thus excess insurer could not maintain lcpl mal­
practfcc action .pnst c:ounsel based on his failure to ~Bert antitubrogalion rule in responec to owner's motion for sum­
mary judgment, where excess Insurer's decision to settle action was not based on any affirmative representation by attor· 
noy upon which it relied. f'cdcrallns. Co. v. North American Specialty Ins. Co., 47 A.D.ld S2, 847 N.Y.S.2d 7 (1st Oep't 
2007). West's Key Number Digeal, Attorney And Client f.> J OS.S. 

Portner client taUed to establish that he would have prevailed in underlying personal iqjury actioo but for the law 
flrm'a alleged malpractice In f'alllag to Identify vacant lot where i.JUury .~d during course of fireflglttlng duties, as 
required for client to prevail In legal malpractice action against law firm; client failed to demonstrate a violation of lfat· 
ute, ordinance, or rule as required to prevail In lqjury action related to ftreflghtlng dudes. Golden v. Barasch & McGany, 
P.C., It A.D.Jd 314, 782 N.Y.S.2d 729 (App. Div. lsi Dep'l 2004); West's Key Number Digest, Attomey And Client 
~112. 
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Attorney's conduct of nonsuiting dofendant in personal injlll}' action did not establish cli~s legal malpractice 
claim, abseat evidoru:e 1tllt defcndent In personal injury action was tolvent. James V. Mazuca and Assoc:iatea v. Schu­
mann, 200 I WL 518300 (Tex. APJ). San Antonio 2001 )i West's Key Number Digest. Attorney And Client~ I 12. 

Underlying Issue of whether shampoo on floor existed long enough at grocery store so that store employees should 
have reasonably discovered it was for the jury In former client's lesaJ malpractice action against attorney baaed on attor­
ney's failure to serve proper party in her slip-and-fall cue, which resulted in ~isnaissaJ of case. Scllmidl v. CoogAn, 162 
Wash. 2d 488, 173 PJd 273 (2007). West's Key Number Digest, Attorney And Cl&enl €:::=129(3). 

fTop of Section! 

fEND OF SUPPLEMENT! 

§ 9. hadequte Investigation 

(Cumulative S.pplement] 
A common buis for bringing a legal malpractice action In connection with an attorney's handling of a persanal In· 

jury c.laim is the at&omey's allesecf &ilure to make an adequate investigation of tho fact8 underlying the claim. Inadequate 
investigation may be actionable if the attorney, on the basis of the investiplon, incorrectly infonns the plaintiff that the 
claim does not support a cause of 8Ciion. Togstad v Vesely, Otlo, Miller A Keefe, 291 NW2d 616 (Mitm 1980). It may 
also be actionable If dlo attomey t\lla lo prosecute the claim UDder a belief, baed on the imesdptlon, that the claill Ia 
rncritlcu. Kirsch v Duryea, 21 Cal3d 303, 146 Cal Rptt 218, S7S P2d 935 (19'78}. Bven if the attorney brings an actlon 
based on the claim, inadequate invcstiption may be a.ctioaable if, as a result of tie fiilurc to inveetlptc adequ.toJy, the 
attorney fail• to discover evidence for use at trial. Woodmffv Tomlin, 616 F2d 924 (6th Cit· Tenn 1980) ocrt den 449 US 
888 (1980); 01011111 v Sullivan. 310 Minn 162, 24S NW2d 869 (1976). It should be noted that the more faot that an altor· 
ney could have conduoted a more extensive or detailed Investigation than actually was conducted does not establish mal­
practice unless the plaintiff can show that the failure to investigate more completely had some actual, negative effect on 
tho outcome of the ease. Glenna v Sullivan, 310 Minn 162, 245 NW2d 869 (1976). 

PRACfiCE GUIDE 

One of the reuo111 that inadequate Investigation ia a common basis for legal malpractice suits is that it constitutes negli­
gence in and of itself. Consequently, if the plaintiff can show that the defendant failed to conduct the type of Investiga­
tion that 1111 ordinarily prudent attorney would conduct before malting a decision, the defendant cannot then arsue that the 
decision amOIJilted to nocblna more than a error in judgment. See Woo«uffv Tomlin, 616 F2d 924 (6th Cir Tenn 1980) 
cert den 449 US Ill {1910); Togstad v Vesely, Otto, Miller & Keefe, 291 NW2d 616 (Mlnn 1980).However, regardless 
of the manner in which an attorney's failure to make an adequate Investigation Is alleged to have resulted in "'IWy to the 
plaimlff, It will be necessary for the plaintiff to establish not only tltat the attomey failed to conduct an ad .. te investig­
ation, but also that the attQmey was negligent in failing to do so. Kirsch v Duryea, 21 CaJJd 303, 146 Cal Rptr 218, 578 
P2d 935 ( 1978}. 

CUMULA TIYE SUPPLEMENT 

Trial Strateay 

Legal Malpractice -Inadequate Case Investigation, 16 Am. Jur. Proof of Foots 2d 549 

Cases: 
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Plaintiff fililed to state a causo of action against defendant attorney with respect to defendant's alleged inadequate in­
vestigation and other mishandling of plaintiff's personal-lf\iury claim against a restaurant In whloh he was injured by 
criminal acts of third parties, where plaintiff was unabl~ to S1ate a viable cause of action against the restaurant due to lack 
ofa breach of any duty owed to plaintiff under tho circumstances. Jgnarski v Norbut, (1995, 1st Dist} 271 J11 App 3d 522 
207lll Dec 829, 648 Nl!2d 285. ' 

Any duty to client to apply for nunc pro tunc approval of settlement reached by personal injury attorney. after per­
sonal injury attorney failed to obtain consent of client's workers' compensation carrier or judicial approval, as required by 
statutory 111le for client to continue receiving workers' compensation benotlts, wts owed by personal ll\lury attomey, and 
not attorney representing client in front of Workers' Compansation Board or client's attorney (?ringing legal malpractice 
action, and therefOre personal iqjury attorney co•ld not shift legal responaiblllt.y to clieDt by asser1lng affinnatlve defense 
that client fAiled to mitigate damages by failing to make application for nunc pro tooc judicial approval, in legal malprac­
tice action; application for nunc pro tunc approval of settlement was directed to court in which tort action was settled 
and it was in that actlon, and before that court, that personal injury attorney represe11tcd client. North•w v. Thorsen, 46 
A.D.3d 780, 848 N. Y .S.2d 304 (2d Dep~ 2007). West's Key Number Digest, Attorney And Client ~ 112. 

(Top orSeeUonf 

(END OF SUPPLIMENTI 

§ 10. Erroneous Adviee 

[Cumulative Supplement] 
An attorney representing a client with a personal injury claim will frequently act as an advisor as well as an adVQc· 

ate. An attorney may be liable for malpractice based on advice given a client if the client can demonstrate that an injury 
was suffered due to the attorney's negligence in recommending a particular course of action or in failing to advise altern· 
ative courses of action. 

An attorney may be liable for giving erroneous advice even if the attorney undcr1akes no further service& for the cli­
ent. For oxample, one of the most common grounds of malpractice liability is erroneously advising a client with a valid 
personal injury claim that the client has no oauae of action. Sco Sitton v Clements, 257 FSupp 63 (ED Tenn 1966) affil 
38S F2d 869 (6th Cir 1967); Davis v United Parcel Serviw Inc, 427 So2d 921 (La App 1983) cert den 43:l So2d 1053 
(La 1983); Togstad v Vesely, Otto, Miller & Keefe, 291 NW2d 686 (Mhm 1980}. 

Uability may be baed upon an attorney's failure to advise a client of a slnsle, pertinent aspect of the client's case. 
See, e.g., Rodriguez v Honon, 95 NM 356, 622 P2d 261 (NM App 1910) [holding attorney liable for failure to advise eli­
ent of potential wasc ofaction against third party]. It may also be based upon a aenerai failure co inform the client of the 
progress of the client's case. Sec Gans v Mundy, 762 F2d 338 (3rd Cir Pa 1985) [holding that attorney kept cliont ad­
equately informed). 

Giving erroneOus or harmful advice may result in liability even if the advice Is not directly related to tho conduct or 
merits of lhe case. For example, in Blegen v Superior Coun, 125 Cal Appld 9~9. 17& Cal Rptr 470 (1981), an attorney 
W8!l held liable for advising client to postpone surgery pending resolution of the client's medical malpractice action In or· 
der to Increase the potential amount of recovery, even though he knew that postponement could and did result irt perman­
ent 11\Jury to the client. 

PRACTICE GUIDE 
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An attorney'& failure to adequately investigate a client's personal Injury claim (see§ 9], is ftequently closely connected to 
an allegation that the attorney gave the client erroneous advice. In Togstad v Vesely, Otto, Miller & Keefe, 291 NW2d 
686 (Minn 1980). for example, an attorney was held liable for advising a client that she and her husband had no valid 
medical malpractice claim where the attorney baaed his opinion on only a short oonversatlon with the client and did not 
review her husband's hospital records or consult m expert in the field of medical malpractice. 

CUMULATIVE SUPPLEMENT 

Learal EncydopediltS 

7 Am. Jur. 2d, Attorney at Law §§ 200, 20 I 

C.J.S., Attom~y & Client § 257 

Law Reviews and Other Periodlc•ls 

Legal Malpractice---Bxpansion of the Standord ofCa1·e: Duty to Refer, 56 Wash L Rev .SOS (1981) 

Schnidman, The CoU1teral Effects of Legal Specialization on the Applicable Standard of Care as it Relates to a Duty 
to Consult and Duty to Advisa, 6 Ohio North L Rev 666 (1979) 

(Top of SecllonJ 

lEND OF SUPPLEMENT! 

§ 11. Failure to Comntence or ProsettUe Action 

[Cumulative Supplement] 
Lou of a cUcot's right of action due to an attcrney's neiligcnce is one of the more common grounds of liability in 

legal malpractice actions IJaxd on 111 attorney's handling of a personallfl)ary claim. Most COI'II1Jionly, the alleged basis of 
liability will be the attorney's f.U-..e to brina suit wltbln the time period required by the slllbJie of limitetio!lll. See Au­
thority, !his section. However, liability may also be baed on the attorney's arruneous advice that tho client hu no cause 
of action, in reliance on whiG~! the oliont fails to connlt other COUIIIel or britlg nit within lho limitations period, See Sit­
ton v Clements, 257 PSupp 63 (ED Teon 1966) affill&S F2d 869 (6th Cir 1967); D1vis v United Paroel Service Inc, 427 
So2d 921 (La App 1983) cert den 433 So2d 1053 (La 1983); Togsted v Vesely, Olto, MIUer & Keefo, 291 NW2d 686 
{Mian 1980). Lillblllty may also result If the attorney files suit, but the11 falls to take action neceaary to prewnt dis­
missal. Sec Kirsch v Duryea, 21 Cal3d 303, 146 Cal Rptr 218, S78 P2d 9JS (1978); Beer v Plorsheim, 96 AD2d 415, 465 
NYSld 196 (1913). Even If the attorney has broustJt an action oo the claim, tbu attorney may be liable based on the fail­
ure to bring additional, related claims, or to join ldditional parties as defendants. See Walker v Porter, 44 Cal App3d 
174, I 18 Cal Rptr 468 {1974) [failure to join additional def'ond111ts]; Gibson v Talley, 162 Oa App 303, 291 SB2d 72 
(1982) (failure to serve additional defendant]; B11ker v Beat, 22S NW2d 106 {Iowa 1975) [failure to bring additional ac· 
tions); Lewis v Collins. 349 So2d 444 (La App 1977) [failure to pursue earlier claim). 

PRACTICE GUIDE 

If the allegation of malpractice is based upon the attorney's fitilure to bring suit against any of a number of potential de­
fendants, the plaintiff need not identify the pardcular defendant who was the proper p1rty to sue, but merely needs to 
show that one or more of the potentl1l defendants was legally responsible for the Injury suffered. Walker v Porter, 44 Cal 
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App3d 174, 118 Cal Rptr 468 (1974), If, on the other hand, it is alleged that the attorney brought the wrong action or 
named the wrong defendant, the plaintiff Is obllpted to establisl not only that thD action actually brought cannot afford 
complete recovery, but also that had another action been brought or IJJOther defendant been named, n1orc cornplcto rc­
COYCI} of damages would have been possible. Since an attorney is not obligated to lllege every conceivable theory of re­
covery or join every conceivable defendant in a personal injury action, the plaintiff must show that the attorney's failure 
was mo~ Chan a mere error of jldgment, but amounted to a lack of judgment so scrio111 as to constitute negligence. Gib­
son vTallcy, 162 Oa App303, 291 SE2d n (1982}; Bate~· v Beal, 225 NW2d 106 (Iowa 1975). 

In general, an attorney is liable for filling to preserve a clients cause of action only if the statute of limitations on 
the client's claim bas run, or the claim has otherwise eJCpired, during the period In which the aUomey was representing 
the client. See § 20. Howover, an attorney may be liable for falling to preaerve a client's cause of action oven though the 
attorney withdrew as counsel for the client if the attomoy failed to fulfill those obligations to the client which arise upon 
an attorney's withdrawal as counsel. See Kirsch v Duryea. 21 Cal3d 303, 146 Cal Rptr 218, 578 P2d 935 (1978). 

PRACTICE GUIDE 

To establish malpractice based on improper withdrawal from a CMe, It will be necessary for the plaintiff to establish that 
there was an attomoy-client relationship, since an attorney has no duty to make a proper wiJhdrawal if there is no attor­
ney-client relalionship. H11nsen v Wightman, 14 Wllsll App 78, 518 P2d 1238 (1975). 

Authority 

Action for legal malpractice in handling a personal inJury claim may be based on an aUontey's failure to bring suit on 
the claim within the applicable limitation period:Third Circuit 

Wagner v Tucker, 517 FStii>P 1248 (SO NY 1981) 
Sixth Circuit 

Sitton v Clements, 257 FSupp 63 (ED Tenn 1966) affd 385 f2d 869 (6th Cir 1967) 
Alabama 

Pie! v Dillard, 414 So2d 87 (Ala App 1982) 
California 

Walker v Porter, 44 Cal Appld 174, 118 Cal Rplr 468 ( 1974) 
Iowa 

Bakerv Beat, 225 NW2d 106 (Iowa 1975) 
Kentucky 

Daugherty v Runner, 581 SW2d 12 (Ky App 1978) 
Louisiana . 

Davis v United Par~l Service Inc, 427 So2d 921 (La App 1981) ~ert den 433 So2d 1053 (La 1983) 
Maine 

Sohn v Bernstein, 279 A2d 529 (Me 1971) 
Mississippi 

Golden v Duggins, 374 So2d 243 (Miss 1979) 
New Jersey 

Hoppe v Ranzinl, 158 NJ Super 158, 385 A2d 913 (1978) 
New Mexico 

George vCaton, 93 NM 370,600 P2d 822 (1979)certquashed 93 NM 172,598 P2d 215 (1979) 
New York 
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Fidler v Sullivan, 93 AD2d 964, 463 NYS2d 279 (1913) 
VIrginia 

Ortiz v Barrett, 222 Va 118, 278 SB2d 833 ( 1981) 
Washington 

Hnnsen v Wightman, 14 Wash App 78,538 P2d 1238 (1975} 

CUMULATIVE SUPPLEMENT 

A.L.R. Library 
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Legnl Malpractice by Permitting Statutory Time Limitation to Run c\gAinst Client's Claim, 90 A.L.R. Jd 293 

Legal EKcyclopedlas 

7 Am. Jur. 2d, Attorneys at Law §§ 202, 203 

C.J.S., Attorney & Client§ 259 

Cues: 

The plaintiff in a legal malpractice action co•ld recovu both her actual d1UJU18CS for her attorney's failure to file her 
personal ifliury action before the llatute of limitations expired and damages for her attomcy's misconduct in attempting to 
conceal his failure to file, his misrepresentatioN to her, and the breach of his fiduciary duty to her. Holmes v Drucker, 
201 GaApp687,411 SB2d728(1991). 

An attorney wu negligent In his handling of a client's personal injury action, even though the attorney informed the 
client that the client would have to proceed in forma pauperis, since the attorney failed to instruct the client of the neces­
sity of eommenoing litigation in adVIInce of tho ru1ming of the statute of limitations, and the client's claim ultimately pre­
scribed after he faled to return the ncoessary fDf11111 to lhe attorney's office, and the attorney failed to monitor the status 
of the matter. Finkelstein v Collier, 636 Sold I OS3 (La App 1994). 

A utility compllly employee slltod a lepl malprtetic:o olaim against an attorney for failure to file, prior to tho run­
ni~ of the seatute of limitations, a proclucia liability action apbwt tho 111m1~ of chemicals to which the employee 
had been exposed In tile course of his employment. Altlaough the employee bad noticed some broathina problems during 
the 19708, !he problema always abated. His medical dit11oulties bocM1N lianificantly wone when he was tllnlfcrred to a 
now position In 1980, and 1 phytician's oxunination in Jul)o, 1911 revealed physical deterioration. Tho coura said that 
while the statute of limitations was two year., under tho "discovery rule11 the statute did not begin to run until the plaintiff 
disc:oYared, or reasanably lhculd have dilcovered, th ifVury. Thus, there was a question of fact whether the statuto had 
or had not expired prior to the employee's retention of the defendant attorney in February, 1981. Cooke v Wilcntz, Gold­
man & Spitzer, 261 NJ Super 391, 619 A2d 222 (1992). 

Client stated legal malpractice cause of action against attorney on alleptions that he lost his pei'SOilal 11\iury daim 
based on expiration of limitations period as result of attoney's having commenced action against wrong entity, even 
though there had not been adverse dlaposition of action. Rivas v. Raymond Schwartzbel'g & Associates, PLLC, S2 
A.D.3d 401, 861 N.Y.S.2d 313 (lsi Dep't 2001). 

Allegations that attomeys who had represented worker lqJured In construction accident had failed to file Iori claim 
on worker's behalf within appHcable limitations period were sufficient to state claim for legal malpractice, even though 
retainer agreement signed by client had limited soopc of relationship to workers' compensation claim and complaint did 
not allege that but for claimed ncgUgence WClf'ker would have prevailed in tort action; extent of duty was not limited by 
retainer, as possibility that personal injury action could lie was reasonably apparent matter of which aUOnlcy might be 
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expected to apprise client. Greenwieb v MarkhofT, 6SO NYS2d 704 (NY AD I Dept, 1996). 
In a legal malpractice action against the attorney hired to represent the plaintiff in a personal iqjury action, the attor· 

ney's liabllily wu aupponable in part. The plaintiff, who had allegedly bea\ usaulted by a hospital security auard, ori­
ginally retained the attorney to comrncnc:e litigation llg&inst the hospital. The attorney took no action, however. The 
plaintltrs claim aplnst the hospital for respondeat superior liability for the g111rd's assault may havo been aupportablo, 
the CXltlrt held, as the question of agency was a fact-intensive one that should bave been submiUed to the jury. Accord· 
ingly, the court said, 1he attorney's liability for failure to pursue this claim was supportable. However, the court contin· 
ued, since the pl.mtitT tailed to show that the hospital knew or should have known of the guard's allescd propensity for 
violence, the plalmifrs claim against tho hospital for negligent hiring would have been unavailing, so that the attorney 
was not liable for failing to pursue this theory. S1ntamarina v Citrynell, 203 AD2d 57, 609 NYS2cJ 902 (1994). 

The f'ormcr diont llated a supportable legal llllllpractlce claim against her fanner attorneys, whom the client had en­
gaacd to represent her in a tllp-and-fllllaction against a hospillll. The client slipped Qn a freshly-waxed floor when visit­
ing a &lend who was a patient at the hospital, and the court hold that the olicnt would have been s\KlCeSsful in her claim 
apinst the hospital. The attorneys delayed filina the action until It became hatred by the statute of limitations. Little v 
MaUhewson, 114 NC App 562, 4.Q SE:zd S67 (1994) affii4SS SE2d 160{1995). 

A client's legal mllpi'IClice claim apfost his fomer attorney Will supportable. The client consulted the attorney in 
order to purne a pusonal Injury claim lgllin$t an officer of the client's former employer, and the client's ·malpnctice 
claim was baed on the lltorney'a havfnl permlued the statuto of llmltati011a to run without films suit. The client, who 
was injured in an altercation with the officer at work, had previously enteled fnto a settlemont of his worker'a compensa· 
ti011 claim with his~. The seltlemcnt provided O..t the o1ient would have "no r.ther right to compensation or any 
other lepl ri~t relllecl to" the CXITIIpcaatian claim. Rejectine the attorney's contention that the acttlem~t precluded the 
cliellt's claim against tile offi<lCI', so that the client was not Injured by the attorney's failure to file suit, the court Inter­
preted tho settlement as barring only an action against the employer. Under the stMc worlters' compensation tct, the cli­
ent had a claim qainst the officer if the officer intentionally harmed the client, the court observed, and thit claim was 
distinct from the client's workers' compensation claim against the employer. Terris v Stodd, 126 01' App 666, 870 P2d 
835 (1994). 

)Top of Section I 

[END OF SUPPLEMENTI 

§ Jl. Failure fo Properly Try Case 

{Cumulative Supplement] 
The way in which an attomcy handles the trial of • case Involving a personallrdwY claim may be the basis of a legal 

rnq,I'ICtioe action if the attorney falls 10 exercise tho rcqulaite degree of knowledge, akiil, and diligence. Allegations of 
n~tlpradlce may involve virtually every aspect of the trial lttelf, the stratCSY employed, and the attorney's preparation for 
trial. The baaia for alleptlons of malpractice re~pectlng atrateglc matten frequently include: 

fafhuotojoin additional parties. Gans v Mundy, 762 f"2d 338 (3rd Clr Pa 198S); StPierre v Washofsky, 391 So2d 78 
(La App 1980) cert den 396 So2d 1328 (La 1981); Arp v Kcrrlp, 287 Or 73, S97 P2d 813 (1979); Schenkel v Mon­
heit, 266 Pa S\lper 396,405 A2d 493 (1979); Coole vIrion, 409 SW2d 47S (fex Civ App 1966). 
failure to select tho best venue for bringing action. Woodruff v Tomlin, 616 P2d 924 (6th Cir Tenn 1980) cert den 
449 US Ill (1980). 
failure to try the case on a perticular theory of liability or raise a particular argument. Baker v Beal, 225 NW2d 106 
(lowa 1975); fishow v Simpson, SS Md App 312, 462 A2d S4Q (1983); Rorrer v Cooke, 313 NC 338, 329 SE2d 3SS 
(l98S); H11nsen v Wightman, 14 Wash App 78,538 P2d 1238 (1975). 
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employment of a trial stracegy adverse to one of several clients. Woodtuff v Tomlin, 616 1'2d 924 (6th Cir renn 
1980) eert den 449 US 888 (1980); Lowe v Continental lnstnnce Co, 437 So2d 925 (La App 1983) cert den 442 
So2d 460 (L.a 1913) cert den (US) 104 SCt 1924, 80 LB2d 4 70 ( 1984 ). 

Tactical nwters on which allegations of malpractice may be based include: 
bllure to employ or call expert witnesses. Woodruff v Tomlin, 616 F2d 924 (6th Cir Tenn 1980) cert den 449 us 
818{1980). 
failure to cross-examine adverse witnesses. Woodruff v Tomlin, 616 F2d 924 (6th Cir Tenn 1980) cert den 449 us 
818(1980). 
t'li[ure to introduce evidence. Lewis v Collins, 349 So2d 444 (La App 1977); Fishow v Simpson, SS Md App 312, 
462 A2d S40 (1913). 
failure to object to inadmissible evidence. St Pierre v W11shofsky, 391 So2d 78 (La App 1980) cert den 396 So2d 
1328 (La 1981). 
failure to requcatjury instruction. Woodruffv Tomlin, 616 F2d 924 (6th Cir Tenn 1980) cert den 449 US 888 (1980). 

Alloptions of malpractice also may be based 011 pre·trialand post-trial matters, including: 
inadequate preparation for trial. Woodruff v Tomlin, 616 P2d 924 (6th Cir Tenn 1980) cert den 449 US 888 ( 1980); 
Glenna v Sullivan, 310 Mi11n 162, 245 NW2d 169 {1976); Rorrer v Cooke, 313 NC 338, 329 SE2d 355 (1985); 
Walbrv Bmg&, 92 Wash2d 854,601 P2d 1279 (1979). 
faiJure to appeal. Woodmff v Totnlin, 616 F2d 924 (6th Cir 'fenn 1980) cert den 449 US 888 (1980); Pusey v Reed, 
251 A2d 460 (Del Super 1969). 
failure to perfect an appeal. Katsaris v Scelsi, liS Misc2d liS, 4S3 NYS2d994 (1982). 
failure to preserve an error on appeal. Woodtuff v Tomlin, 616 f2d 924 (6th Cir Tenn 1980) cert den 449 US 888 ( 1980). 

· For a checklist of common type~ of legal malpractice in litigation practice, see Stern and Felix-Retzke A Practical 
Guide to Preventing Legal Malpractice (Shepard's/McGraw Hill1983) § 3.12. 

PRACTICE GUIDE 

Rogardless of the basis of the allegation of mafpractice, h is not enough for the plaintiff to provo that the attorney made 
an error in jucfamCnt or failed to hlndlc the trial in the best possible manner. The plaintiff must provo the attorneys neg! I· 
gence, or in otller words, that the aUomoy failed to employ that degree of knowledge, skill, or care common to members 
of the tesal profenion similarly Rtuatcd. Woodruff v Tomlin. 616 F2d 924 (6th Cir Tenn 1980) cort den 449 US 888 
(1980); Fishow v Simpson, SS Md App ,312, 462 A2d S40 (1913). Because of the need to prove negligence, the way in 
whloh an lltOlllC)' handles the trial of a plll'lonal ilijury claim Is more llbly ro form the bula of an alleptlon of malprac­
tice if it invo!VCII iudvortonce. ralber dian an error In judpcnl. In KICsarls v Scclsi, -I 15 M isc2d J 15, 451 NYS2d 994 
(1982), for example, an attorney Wlls held negligent as a matter of law where he med a nodco of appeal, but then failed 
to file a timoly brief and failed lo provide an ldequate exa~se for an untimely filing. By contrast, where an attorney's fail­
ure to appeal is based on a considered jucJsment that the appeal would not be succeafill, the decision is less likely to fur­
nlalt 1he b•is Air a malpractlco claim, since the: plaintiff mt1tt establish not only that tile appeal would have been success­
ful bad it been made, but also that the attorney's decision not to appeal amounted to such a fillure to underataOO and ap­
ply well-established law, or to use reuonable diligence in keeping abreast of the law, that a reasonably prudent and well­
Informed attorney would not have decided that an appeal would an appeal would be without merit. Woodruff, ~bove. 
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CUMULATIVE SUPPLEMENT 

Legal Encyclopedias 

7 Am. Jur. 2d, Attorneys nl Law§§ 202, 204 

C.J.S,, AIIOI'fle)' & Client§§ 2.58-260 

Law Reviews and Other Periodicals 

Attorney Malpru:ti~Applying a Negligence Standard of Care to Review the Subjective Oecisions of an Attorney 
During Conduct Litigations, IS Suffolk U L Rev 115 (1981) 

Mallen and Evans, Attorney's Liability for Errors of Judgment-At the Cra&sroads, 48 Tenn L Rev 283 (1981) 

fTop ofSectlonJ 

fEND OF SUPPLEMENT) 

§ 13. Wrongful or Inadequate Settlement 

[Cumulative Supplement] 
Liability lOr malpractice in handling a personal injury claim may be based on an attorney's decision to settle the 

claim or advise its settlement for an amount that is inildequate. See Glenna v Sullivan, 310 Minn 162. 245 NW2d 869 
(1976); Rodriguez v HOlton, 95 NM 356, 622 P2d 261 (NM App 1980). An inadequate settlement also may be the basis 
of an allegation of malpractice if the plaintiff was forced to accept the settlement offer by the attorney's failure to timely 
commence or prosecute a suit baed on the plaintiff claim. See Rogers v Nol'vell, 174 Oa App 453, 330 Stud 392 (198.5}. 
See abo Mitchell v Transamerl~ Insurance Co. SSI SW2d S86 (Ky App 1977). However, regardless of the reason for 
tho settlement, tho plaintiff must demonstrate that it is inadequte. It is not enough to rely on mere speculation that a 
greater I'CCOYer)' would have been obtained had it not been for the attorney's conduct. Mitcboll, above: Glenna v Sullivan, 
310 Minn 162,245 NW2d 869 (1976). 

An attorney may also be liable for seUllng or dismissing the claim without the plaintiff's authorization l Hood v Mc­
Conemy, 53 FRD 435 (D Del 1971); Rodriguez v Horton, 95 NM 3S6, 622 P2d 261 (NM App 1980)), or for filling to 
disclose and discuss with the plaintiff a good faith scHiement offer [ Joos v Auto-Owners Insurance Co, 94 Mic:h App 
419, 288 NW2d 443 (1979) later app Joos v Drillock, 127 Mich App 99, 338 NW2d 736 (1983) reYdon other grds 338 
Mich App 736]. 

Allegations of lllalpractice also may be based on other conduct relating to settlements, such as charging an unreason­
able feo, failing to disclose fee-splitting arrangements, and failins to pay over settlement proceeds. See Dubree v Myers, 
,464 FSupp 442 (0 Vt 1978). 

CUMULATIVE SUPPLIMENT 

A.LR. Library 

Legal Malpractice in Settling or Failing to Settle Client's (',age, 87 A.L.R. 3d 168 

Lepl Eneyclopecll• 
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7 Am. Jur. 2d, Attomeys at Law § 206 

C.J.S., Attorney & Oienr § 26 I 

Cases: 

An attorney is liable for negligently causing a client to settle a claim for an amount below what a properly represr:m· 
ted client would have accepted. Fishman v Brooks. 396 Mass 643, >487 NE2d 1377 (1986). 

In an action against an attorney who had represented a minor in personal Injury actions, fact issues existed as to 
whether the attomoy acted reasonably in handling settlement proceeds, and as to the fo.rmoability of alleged wrongdoing 
of fhe minor's pareats with mpect to 1he settlement proceeds. Tho "one satisfaction rule" entitled the attorney to partial 
credit against any damages that would be awarded. Ilyrd v Woodruff, (1994, Tex App Dallas) 891 SW2d 689, writ den 
(May 4, 1995) and reh dlsmd (Sep 28, 1995). 

An attorney's alleged malpractice In counselling a client in a medical malpractice case to accept a settlement offer 
was req_uired to be assessed under abe law at it existed at the time of the settlement offer. Hipwell v Shal'p, 858 P2d 987 
(Utah 1993). 

!Top ofSertio11J 

liND OF SUPPLEMENT] 

§ 14. Abrenee of Attorney-Client Relationship 

[C.umulative SUJlplement] 

B. Defenaer 

A defense freqllcmtly raised in a legal malpractice action involving an attorney's handling of a personal iqjury claim 
is the absence of an attorney-client relationship between the parties. The defendant will eatablish that there was no attor­
ney-client relMIODUJp by showing that then: was no agn:cment to represent the plaintiff. McOionc v Lacey, 218 PSupp 
662 (0 SD 1961).The defendant nuay also be able to show that there was no agreement to handle tho plaindfli claim. but 
only to Investigate the claim to determine Its validity. ~ to lake b1her action only if the defcndlnt concluded thlt the 
claim was valid. Hood v McConemy, 53 PRO 435 (D Dol 1971). HoweVer, If an attorney llgl'ees to inveslipte tho valid­
ity of a cJaim, son10 kind of attorney-client relllionsbip is establbhed, oven though tho duliel the attorney undcrtabs are 
limited, and Ill attanoy may be liable if an i11111fficientcffort Is made to obtain tbe inilnnetion necoiSIII)' to I8Cel1ain the 
merits or the clal .. , or If the attorney pcnnits the claim to expire without notice to the pJalntlff. Hood, above. In auch a 
caso, even thouab tbe attomoy iatendcd to agree only to investigate the claim 8Jld tbe partie~ nner ea1ercd into a contrad 
specifically calling for the attorney to proceed fUrther, the attomey rnay be liable for loss of the claim baed on tbe fail­
ure o cleri1y lhe need for sucb an agreement if this misleads tho plainfi.ff into reasouably believing that tltc attorney had 
agreed to do more than investigate. George v Caton, 93 NM 370, 600 P2d 822 (1979) cart quallhed 93 NM 172, S98 P2d 
215 (1979). Bveo lflhere wu an attorney-client re111fonll!ip betwcon the parties. there will bono liability If the relation· 
ship did not cover the claim on wldch the malprectlce action i• baed. Hansen v Wightman, 14 Wash App 78, 538 P2d 
1238 (1 975). This is bccaUie anattomey is not obligated to inquire into matters which do not pertain to the ~ties which 
the IUorney has undert.akcn. Hansen, above. However, since an attorney is generally relalned to represent a client witb 
respect to a putiwlar claim or cause of action, rather than to bring a particular type of suit, an attomoy cannot disregM"d 
evidence that an action other than the action originally anticipated Is necessary or appropriate merely by relylllg on the 
fact that the parties' agreement did not specifically require the attorney to take that action. Dauaheny v Runner, 581 
SW2d 12 (Ky App 1971); Smith v Becnel, 396 So2d 444 (La App 1981 ), 
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Hvcn if 111 attorney undertakes to handle a personal i!Uury claim respecting a particular accident or <>ccummce, the 
attorney will not be liable if there was no agn:ement to represent the plaintiff's Interest in the claim. See. e.g., Lowe v 
Continental Insurance Co, 437 So2d 92S (La App 1983) cert den 442 So2d 460 (La 198.1) cert den, (US) 104 SCt 1924, 
&0 LBD2d 470 (1984) [attorney who und111ook to represent driver of motor vehicle did not thereby undertake duty to 
represent p!Usengers in vehicle, even though they were joined as co·plaiatlffs in action against driver of other vehicle In­
volved In collision]; Hansen v Wightman, 14 Wash App 78, 538 P2d 1238 (1975) [a«omey who specifically undertook 
to represent chfJd was not liable for fiiling to bring an action on behalf of child'• parents where retainer agm:ment 
entered into by auorney and child'• parents Indicated that attorney had been retained to represent child only). Nor will 
there be liability If the responsibility undertaken by an attorney was limited and did not iJJYolve the act or omission on 
which the allegation of malpnctice is based. Such a claim in defense ia frequently railed by an 81tomey who is associ· 
IICed in a case in a subordinate role and has a responsibility only to perform particular, limited serviCC8 for the plaintifl's 
primary counscl. See Hood v McConcmy, 53 FRD 435 (D Del 1971); Ortiz v Bmett, 222 Va 118,278 SE2d 833 (1981). 

PRACTICE GUIDE 

Since the members of a Jaw finn may be vicariously liable for the negligence of another member of the firrn [see § 25], 
the "subordinate" or "associate" role of defense is ordinarily available only to an outsida oounsel retained to perform lim· 
ited services in a case for a fixed fee. It is generally uaavailable to attome;ys who in effect become participants In a case 
by agreeing to share contingent c:ompen~~ation or coatrol and muagement of the case. Ortiz v Barrett, 222 Va 118, 278 
SH2d 133 (1981). There may be liability. notwithstanding an attorney's subordinate or IISsooiate status. If neglect of the 
CII8C by the plaintiffs retained attorney becomes so manifest that even associate or local couMel might J'OUOnaf)Jy have 
been expected to. inform or confer with the plaintiff regarding the status of the case. Hood v McConemy, 53 FRD 43S (D 
Dell971). 

CUMULATIVE SUPPLEMENT 

Cases: 

A Florida attorney contacted by the plaintiffs' New Jersey counsel in order to commence the plaintiffs' personal in· 
jury action apinst a Florida dofcnclant never entered into an attornoy·olient relationship with the plalntlffa. The court 
polnlod out that. after the New Jersoy counsel coatacCOd thG Florida attorney, the Plorida attorney responded that he 
needed additional infonnation in order to accept the cue, and the New Jersey attorney failed to send the requested in­
formation. The court also strased filat tho Florida cou•sel nover signed the proposed contract sent him by the New Jer­
sey attorney. Voutsinas v Stutin, 626 So2cl300 (Fla App 1993). 

Attorney for liability insurer of truck In mit bJ'OUiht by driver of vehicle with w•lch truck collided against Insurer 
had ao duty, under Nle of profcnional concluct mtlliring lawyer to mailltain prompt and IPPfOPI'Iate COinmunications 
with his cHent as to llatus of a matter, to communicate with insurer regarding matters involving suit brouaht by passen· 
ger in vehicle against insurer that attorney leamod during hla represeDtation of insurer in driver's suit. and, thus, i1111urer 
could not maintain legal malpractice aetion against attorney for violation of such duty, as neither attorney nor his firm 
were retained to represent anyone in suit brousht by passenger aplnat Insurer. State Bar Articles of Incorporation, Art. 
16. Rules of Prof.Conduct. Rule 1.4, LSA-R.S. foil. 37:222. St. Paul Fire and Marine Ins. Co. v. GAB Robins North 
America, lnc., 999 So. 2d 72 (La. Ct. App. 4th Cir. 2001). 

There was no attorney-olient relationship between liability insurer for driver of truck involved in accident and a4or­
ney and his law flrm as to .1uit against insurer brought by passenger In vehicle with which truck collided, •• required to 
maintain legal ma\lractlce action; while attorney and his firm were retained by truck driver's employer to represent in­
surer in driver's suit against Insurer, the scope of that retention was limited to that suit, this limitation was expressed In 
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corteapondence bcltween attorney and truck driver's employer regarding services that attorney and his firm were retained 
to provide; and auomey took no action and made no appearance In passenger's suit. St. Paul Fire 1111d Marine Ins. Co. v. 
GAB Robins North A1nerica, Inc., 999 So. 2d 72 (La. Ct. App. 4th Cir. 2008). 

No cause of action for legal malpractice was established where plaintiff failed to establish that law finn had a duty to 
bring a personal Injury action or, on behalf of worker's estate, an action for wrongful death or a claim for workers' com­
pensation death benefits. Block v. Brecher, Fishman, f'eit, Heller, Rubin & Tannenbaum, 7S3 N.Y.S.2d 84 (App. Div. 1st 
Dep't 2003); West's Koy Nwnber Digest, Attorney And Client~ 112. 

The defendant law flnn was not liable to the plaintiff for legal malpractice in connection with the handling of the 
plaintiff's personal injury claim, where the attorney withdrew his representation of tho plaintiff with the plalntifrs coo­
SMt, despite the attorney's failure to strictly comply with the requirements of CR 714 with regard to withdrawal. The 
court found that the failure to QOmply with CR 714 did not impede in any way the ability of the successor attorney to 
make timely servi<:eofprocess ononeormore of the defendants. Lockhart v Grelve, 66 Wnsh App 735, 834 P2d 64 (1992). 

jTop ofSedloaJ 

lEND OF SUPPLEMENT) 

§ 15. Time of Commeneement or Termination of Relationship 

[Cumulative Supplement] 
Bvon if there was an attorney-client relationship between the .,_ntes. 1he defendant ordinarily will not be liable for 

loss of the plai~ft's claim unless the lou resulted from acts or omissions during the tenn of the relationship, The de­
fendant will not be liable for loss of (he claim if the attorney-client relationship did not come into being prior to the point 
at wltich a timely claim could have been brought. Picl v Dillard, 414 So2d 87 (Ala App 1982). Nor will the defendant or­
dinarily be liable if a cause of action based on the claim was still viable at the time the attorney-client relationsJUp ter­
minated. Steketee 11 LllllZ, Williams & Rothberg. 38 CI!IJd 46, 210 Cal Rptr 781, 694 P2d 11S3 (1985); ~yle v McPad· 
den, 443 So2d 497 (Fla App 1984); Sohn v Bernstein, 279 A2d S29 (Me 1971). In such circumstances, the defendant is 
relieved of liability not because the attomey-C<Iiont relationship has terminated, but because temtination of the relatfon­
ship severs the causal link belwccn the defendant's alleged malpactice and the loss of the claim. However, the clefcndant 
may be liable notwitb.a.ndin:g wi1hclmwal or dinissal u plaindJJ"a counsel if thu defeadante act or omission remains the 
cauae of tho loss of' the claim. Sec. e.g.. Stokes v Wilson & Redcliltg Law Firm, 72 NC.App 107, 323 SB2d 470 (1984) re­
view den 313 NC 612, 332 SE2d 83 (198S) [where attorney-client relationship terminates because suit attorney has filed 
on behalf of client is vohmtarily dismissed and attorney undlmkca no new obligations on behalf of client, attorney may 
still be liable for failing to advise client of time limits for reinstituting suit]. 

PRACTICE GUIDE 

The manner In which an attorney-client relationship terminates is relevant to the question whether an attorney may be li­
able for malpractice based upon a subaequently occurri~ event, since an attorney's obligation to a client is greater in 
cases in which an attorney hu voluntarily withdrawn lhan it ia In caiiCI in which an attornc)' has been Involuntarily dis­
missed. An attorney may, as a matter of law, be free from liability for the loss of a client's cause of action If tbe client 
dismissed the attorney at a time whell the cause of action remained viable. Sohn v Bernstein, 279 A2d 529 (Me 1971). If, 
instead. an attorney withdraws against a client's wishes, the attorney may be liable If the withdrawaJ Is untimely and 
leaves the client with insufficient time to retaln other counsel to preserve the cause of action. See Kirsch v Duty~. 21 
CaiJd 303, 146 Cal Rpll· 218, S78 P2d 93S (1978) [holding withdrawal timely]. 
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In order to avoid liability for events occurring after withdrawal, an 1ttomey must have had good cause for withdrawal 
must have made an effective withdrawal, and muat have fulfilled those obligations which arise upon withdrawal. ~ 
Kirsch v Duryea, 21 Cal3d 303, 146 Cal Rptr 218, 578 P2d 935 (197&); Hansen v Wightman, 14 Wash App 78, 538 P2d 
1238 (1975). An attorney who withdraws for good cause nevertheless has a duty to protect the welfare of the client, 
which requires, for exampJo. that the attorney give notk:e of withdrawal. susgest employment of other counsel. return pa­
pers and property to which lhe client is entitled, cooperate with suocessor counsel, refund compensation not earned, and 
take steps ro minimize the possibility of h11111 to the ~;lient. Hansen, abovo. However, cvon If an attorney fails to fulfill 
the obligatioos arising on withdrawal, the attorney nevertheless may be relieved of liability if the client obtains new 
QOURICI in time ro prevent loss of the client's cause of action. Steketee v Lintz, Williams & Rothberg, 38 Cal 3d 46, 210 
Cal Rplr 781, 694 P"..d IISJ (1985). 

CUMULATIVE SUPPU~MKNT 

A.L.R. Library 

Legal Malpmctice in Connection with Attorney's Withdrawal as C'ounse1,6 A.L.R. 4th 342 

Ca~es: 

Patients could not demonstrate that they would have prevailed on their prodU<U liability claims against hospital for 
pi!IIOnal injllries allegedly caused by defective temporomandibular joint (TMJ) implants designed, manufactured and 
mll'keted by hospital, and thus attorneys' alleged negligence in failing to pursue patients' olt.lms did not constitute mal­
practice, where Texas' two-year statute of limitations on each claim had been triggered at time each patient was told by 
her doctor that her health problems were caused by her implants, more than two years prior to patients' filing suit. 
Schutze v. Springn1eyer, 16 F. Supp. 2d 767 (S.D. Tex. 1998). 

lntervealna decisions of oliCilt and lawyer he retained after dcfendant-nttorney was allowed to withdraw in client's 
underlying pcnooal izVury action rendered attorney's alloged negligence in failing to timely effect service on proper 
parties prior to his withdrawal too remote to satisfj proxhnate cause requirement for legal malpractice claim. White v 
Rolley, 225 Ga App 407,484 SB2d 83, 97 FCDR 1474 (1997). 

Where tho former client discllaraed hia fonncr attorney, whom the client had engaged to repre~Mt him in a personal 
injul)' action, prior 1o the running of lho statute of l11111tadons govcrnina tho action, the attorney was, as a matter Gf law, 
not liable for lcpl malpractice where the statute subsequently expired prior to lhe commencement of an action. McGee v 
Oanz, 261 111 Appld 232, 198 Ill D~ 772,633 NE2d 234 (1994). 

ITopofSectlohl 

fEND OF SUPPLEMENT) 

§ 16. Kxercile of Rea1onable Care 

[Cumulative Supplement I 
Because liability for legal malpractice is based on an attorney's failure to exercise reasonable knowledgt, skill, and 

care, it i• a defense to a malpractice action based on an attorney's handling of a personal injury claim that the attorney ex­
ercised a reasonable degree of knowledge, skill, and QU'C in handling the claim. WoodmfT v Tomlin, 616 F2d 924 (6th 
Cir Tenn 1980) cert den 449 US 888 (1980); Cook vIrion, 409 SW2d 47!5 (Tex Civ App 1966); Hansen v Wightm1111, 14 
Wash App 78, 538 P2d 1238 ( 197!5). The way in which the defendant may attempt to show that reasonable care was exer­
cised will depend, of course. on the speciflc allegations of negligence made by lhe plaintiff. Depending on the plaintiffs 
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allegation•, it may be important for the defendant to seek to show, for example. that an adequate investigation was made 
of the facts underlying the claim, that any advice given the plaintiff was not the product of negligence, that any action in­
stituted on the basis of the claim was timely and that trial of the action was properly handled, and that, if the claim was 
settled, the settlement was adequate. 

CUMULATIVE SUPPLEMENT 

Cues: 

Law tlnn whleh had defended Chapter 11 debtor in state court personal iqjury action arising out of explosion on off­
shore dredging vessel did not act unreasonably in failing to rais~ as affirmative defense, a release executed on behalf of 
company for whicll debtor had submitted bid on dn:dging contract, which purported to release injured WOrker's claims 
against any "clwtcrcr" of vosael; while state appeJiate court ultimately determined that debtor was "charterer," it did so 
only on reconsidultion, after first concluding that re~ase did not apply to debtor, and law firm, In not contcnd1ng that 
debtot was "chlderer," rcasoaabJy soaaht to limit its exposure by minimizing its role in dredging project. In re Gibson & 
Cuslunan Dredging C01p.,22S B.R. 543 (Bankr. E.D.N.Y. 1998). 

Law firm whklh h4d defended 01apter II debtor in state court personal injury action arising out of explosion on off­
shore dredging vessel did not act unreuouably, and was not liable in malpractice under New York law, in electing to 
await conclusfon of liability portion of cue prior to raising claims sounding in indemnification andlor contribution. In re 
Gibson .t Cushman Dredging Corp., 22S B.ll 543 (Bankr. ED.N.Y. 1998). 

Penonal lnjmy attorneys breached duty to clle.tll and commitled legal malpractice in personal injury action agafn~t 
gas slltion by failing to file suit epliiSt all of the potentially liable parties. mill~~g to advire clieats of existence of lessees· 
of gas station, advlai~~g clients that no other f*1ies were liable for clienta' damages, and urging clients to enter into a 
consent final judpent without filing claim against lessees. Kates v. Robinson, 786 So. 2d 61 (FIR. Dist. Ct. App. 4th 
Dist. 2001); West's Key Number Digest, Attorney And Client ~112. 

SUmmary Judlment was entered and afrumed In favor of the deiendant attorneys ill an action brought by the admin­
islrator of a minot's estate. The court found, Jn&er alia. that the minor had been contributorily nogligent u a matter of Jaw 
In an accident at 1 railroad crossing. The court noted that contributory nesligenc:e is a complete defenso. Independent of 
any J1081i8ence on the part of the defendant. Ftlrlher, the statute of limitations did not run while tho defendant• repreaen­
ted the plaintiff u to any of dteir c:holes in action. The plaintiff had row- months between the lime tho auomeys withdrew 
from Che cate and the runni•g of 1ho st.tutc. The dcfimdants did their duty toward the plaintlfT by having a con~e 
with them and sending them a letter indicating that tbey had to secure other counsel. The defendant attorneys were justi­
fied in withclrawiaa ftom the cue wtt.e another attorney co~ them and told them that the plaintiff had a choeo in 
action for malpractice qalnst them. Bailey v Martz, 488 NB2d 716 (lnd App I 986). 

An attomcy has a nonclelcpblc dut)' to his or her clicnta to exerciao dire care in the aervicc of process and. therefore, 
may be held liable to the cHeat for ncgligeftt service of process, even lhousft the task was •tanned out." Kleeman v 
Rhelngold, 81 NYld 270, 598 NYS2d 149.614 NE2d 712 (1993). 

Attomoys did not breach any duty owed to client they represented in underlying automobile accident case, and thus 
could not be liable to cUent for alleged legal malpriCtioe; per.onal iqjury aUomoy reviewed complaint and discovery ma­
terials in underlying cue and stated that, in his proftssional opinion, one attorney had at all times complleQ with the 
staodards of practice for lawyers p~cticing person.J Injury law community, and that second attorney had intufficient in· 
volvement in the underlying case and thus no standard of care was applicable to her. Hackos v. Smith, 669 S.E.2d 761 
(N.C. Ct. App. 2008). 

An attorney will not be held liable for lack of knowledge as to !he true state of the law where a doubtful or debatable 
point is involved. In this case, the plaintiffs attempted to hold the defendant attorneys liable for failing to accurately pre­
dict future changes in the law. At the time the complaint was filed, the law was clear. The statute of limitations began 
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running on an asbestos claim from the date of the plaintiff's last exposure. The fact that the law finn took the case hoping 
the Jaw would change does not subject them to liability for falllng to accurately predict when am! how the law would 
change. Holding an attorney liable under these facts would place an Impossible burden on !he ittomeys who night be 
willing lo acx:ept a cue in the hope that the law might be changed. Tbc ctrcct of such a holding wouJd be that attorneys 
would no longer take such cases, a result which would be contral')' to public policy. An attorney's acts must necessarily 
be governed by the law as it existed at the time of the act. The failure to predict a subsequent eh~~~ge in a settled point of 
law cannot serve as a folllldation for profeasl01111l noglipce. Howard v Sweeney, 270hio App3d 41,499 NB2d 383 (1985). 

The plafntffl' nted an action against har former attorney for malpractice in connection with a personal iqjul)' claim 
which wu denied by the Industrial Claim Service for allegedly defective notice under the Oregon Torts Claim Act. The 
~rt fbund that the dcferxlant attorney had substantially complied with the notice requirements of the Torts Claim Act 
arxl had exercised reasonable care in porfonning his duty to the plaintiff. The plaintift's remedy on lhe denial of the claim 
wu an appeal of that denial. Jncobs v Macmillan, 79 Or App 380, 719 P2d 504 (1986) review den 301 01· 667, 725 P2d 
1294 (1986}. 
, Evidence was losuffiQient that attorney breached his fiduciary duty to his personal injury cliMt, in context of client's 
legal malpractlco suit predica1ed on dissatisfaction with amount of auomey fees and medical billa deducted from under· 
lyiftg personal injury seUlement; although client alleged that attorney miainformcd him that he was obligated to pay 
$13,190 in doctors' bills and evidence showed that atlomey did not spcclfic:ally deny teRing client so, there wu no con­
elusive evidence that attornG)' knew of falsity of such statements, and attorney and client's wife testified that client ex­
prcasly requested that aaid doctora' billa be paid out of his settlement. Gibson v. Ellis, 126 S.W.Jd 324 (Tex. App. Dallas 
2004); Wests Key Number Digest, Attorney And Client~ 129(2). 

l'fop ofSedion) 

fEND OF SUPPLEMENT) 

§ 17. Adherence to Client's Instructions or Decision 

[Cumulative Supplemenlj 
Since the client has the ultimate right to decide whether a suit will be maintained, settled, or abandoned. it is ordinar· 

ily a defense to an action for lepl malpractice based on an attontey's handling of a personal injury claim ·that the attorney 
nu:rc1y followed the clieDl's instructions or abided by the client's decision, provided that die client was tUlly hwrmed 
and therofore was in a position to make an informed decision. Sec Gans v Mundy, 762 F2d 338 (Jrd Cir Pa 1985) 
[attorney wu not liable for failing to sdtle c:aso where record llldicatM that attorney commanicMed aeulcment offer to 
client and advised Its ac:eeptanco, and cHeRt elected to reject offer and proceed to trial]. An attorney's compliance with a 
client's explicit decision or instructions does not however, furnish a defenae where tile attorney failed to eneure that the 
client was informed of all rclcvaut consideratians. See Smith v Bcc:nel, 396 So2d 444 (La App 1981) [fact that client spe· 
cifically instructed attorney to file workers' compensation claim did not relieve attorney of liability for failing to inform 
client of other remeclialal(ematives which might have provided better or more appropriate means of recoverina darn- ages). 

CUMULATIVE SUPPLEMENT 

Pires: 

Even if attorneys who represented clients in pcrSOAaJ injul}' action against driver and owner of aut<lmobilc that 
struck client as he was crossin& intersection committed malpractice during negligence phase of first personal iqjury trial 
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by failing to object to jury instruction that erroneously stated rights and duties of drivers and pedestrians at Intersections 
clients tiiled to demonstrate actual damages, as required to support award of compensatory damages; clients were aran: 
ted now trial by Supreme Court, Appellate Division, and after liability verdict was rendered at second trial, they obtained 
$750,000 settlement, which was grealor than damages they would have received after first trial even if $2SS,OOO liability 
verdict had been entirely in theil favor. Rudolf v. Shayne, Oachs, Stanbci, Corker & Sauea·, 31 A.D.3d 418, 818 
N.Y.Sld 153 (2d Dep't 2006), leave to appeal granted, 1 N.Y.ld 713, 824 N.Y.S.2d 60S, 851 N.B.2d I 136 (2006); 
West's Koy Number Digest, Atlomey And Client ~112. 

The plairiiff' hired the defendant attorney to handle his personal injury case. The plaintiff excluded the potential 
worker's compoJIS&tion claim from the defendant's employment contract, ol=ting to handle the claim pro se. The court 
noted that it would be an anomaly for the plainciff to handle the worker'! compensation claim and yet impose a duty on 
the defendant 1o advise him how to proceed In the action, or where to file the QOJDplaint, or the tiimess of the settlement. 
Under the circumstances of this case, tho worker's compensation claim wu outside the contract of employment between 
lhe plaintiff and defendant and the defendant had no duty to advise the plaintiff with respect to the claim, J n&nison v Nor· 
man, 771 SW2d 408 (Tenn 1989), 

(Top ofSeellonj 

[END OF SUPPLEMENT! 

§ 18. Ethic:al ObRaatlons 

[Cumulative Supplement] 
An attorney's responsibilities are measured not only in terms of tbe attorney's obligations to a client, but also in 

terms of the attorney's ctltical obligations. Kirsch v Duryea, 21 CaiJd 303, 146 Cal Rptr 218, 578 P2d 935 (1978). Con­
sequently, when a malpractice action is brought against an attorney for allegedly fililing to handle a personali11Jury claim 
property, the attorney may be able to defend by demonstrating that ethical obliptions required the attorney to do what 
was done. For example, even though it might bo to a client's advantage to file suit with little or no chance of ~ess, in 
the hope that the expense and urwertainty of trial will induce the oP~Qing party to settle, an attorney has an et.hbl oblig­
ation not to Hie a frivolo&is suit, and must lnatoad lnfonn the client of the weakness of the client's case and, as a last re­
sort, withdraw rather than oboy tbe client'• inllnletlons to tlle a suit the attorney knows to be frivolous. Where 1n attor· 
ney hu sought to withdraw for ethical reuont. even If lt appears in rcttoapect that lhe attorney misjudged the viability of 
the client's claim, there will be no liability unless the attorney's decision to withdraw was so manift:stly erroneous that no 
prudent attorney wo&~ld have done so. Kirsch, above. 

Claiming that elhloal obligations juallfled an attorney's conduct will not always be a valid defense. For example, 
where an attorney ia consulted ebout brinBiaa an action, but Is not retaiaed fllqltCISIIy to brmg tho action, the attorney 
cannot avoid liability merely by claiming that the ethical obligation to avoid solicitation of clients prevented contacting 
the penon to resolve the ambiguity. 1inoe contacting the person under these clrclllllltancCS would not be an ethical viola­
tion. See George v ~ton, 93 NM 370, 600 P2d 822 (1979) celt qualhed 93 NM 172, S98 P2d 215 (1979). Nor docs 1111 

attorney's ethical obligation furnish a def«&se to a malpractice claim that the altomey has failed to take action on behalf 
of the client whieh wu consistent with the attorney's ethical obligation. See also Kirsch, above [attorney who has with­
drawn for ethical reasons may be liable If notice of Intent to withdraw was not given in sufficient time to P«tnit client to 
consuk and retain other counsel, or if attorney failed to afford client opportunity to voluntarily dismiss attorney, and 
thereby avoid alerting opposing parties of possible weakness of case]. 

CUMULATIVK SUPPLEMENT 
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Attorney did not breach duty to his ctients and commit legal malpractice by falling to advise cllents. who hired attor­
ney to pursue collection of personal injury judgment, that previous attorneys hired b)' clients did not file claims against 
all potentially liable parties in prior personal injury suit. Kates v. Robinson, 786 So. 2d 61 (Fla. Dist. Ct. App. 4th Dist. 
2001); West's Key Number Digest, Attorney And Client ~112. 

Trial court's acccptanc:e of a legally unsound basis for anmting summary judgment in client's personal injury a<:tion 
against Chicaeo Transit Authority (CTA) served as an intervening caUIIo, and thus, forlller attomoys, who provided de­
fective notice of lqjUI)' claim to CTA, but were discharged prior to filing complaint, did not proximately cause former 
client's Injury given that at the time of discharge, client's personal iJ1iury case remained actionable despite the defective 
lnlllal notice. Cedeno v. 01mblner, 347 Ill. App. 3d 169, 282 Ill. Dec. 600, 806 N.B.2d 1188 (1st Disl. 2004); Wcat's Key 
Number Digest, Auomey And Client~ 112. 

Whether attorney's alleged negligence in failing to file lawsuit on behalf of client, in fact, caused clicnt'a Injury 
namely that her personal Injury claim was now time barred, was a question for the trier of fact in legal malpractice ac: 
tion. Wood v. Hollingsworth, 603 S.B.2d 38& {N.C. Ct. App. 2004); West's Key Number Digest, Attorney And Client 
~129(3). 

JTOJ>ofSedionJ 

fEND OF SUPPLJ:MENTJ 

§ 19. Contributory ll'aulf 

An action or inaction on the part of a client may form the basis of a claim in defense by an attorney who allegedly 
mishandled the client's personal injury claim. Conduct by a client on which it may be possible to base a claim in defense 
includes: 

failure to notify the attorney of relevant infonnatln. See Woodr11ff v Tomlin, 616 F2d 924 (6th Cir Tenn J980J cert 
den 449 US 8111 (1980) [client faiiCd lo infom attorney of move to another state, making federal diversity suit pos- aibleJ. 
delay. See Hill v Greene, 124 Ga App 759, 186 SB2d 118 (1971) [clients delayed notifying attomoy that they had de· 
cided to reject settlement oft'er uatll time for tiling suit had passed). See also Kirsch v Duryea, 21 Ca!Jd 303, 146 
Cal .Rplr 211, 571 P2d 93S (1978) [client delayed selecting new attorney after original attorney stated intent 1o with· 
draw ftom case]. 
lade: ofcooperatlon. See Delfyettc v Fisher, 40 AD2d 674, 336 NYS2d 147 (1972) [client refused to submit to ph:y1-

ical examination, leading to dismissal of suit]. 
failure to carry out a duty apecifleally assumed. See Hansen v Wightman, 14 Wash App 78, 538 P2d 1238 (1975) 
[attorney need not inquire Into matter where responsibility Is assumed by client]. 

It may be possible to raise the defense of contributory fault on cho part of a client even though the client has done 
nothing more than follow tho attorney's advice, provided that the advice Is so clearly erroneous or mistaken that a reuon­
able person would not fol~ it even with the recommendation of an attomoy. See Blegen v Superior Cqurt, 125 Cal 
AppJd 9S9, I 71 Cal Rptr 470 ( 1981) [client was advised by attorney to forego necessary surgery to increase value of per­
sonal il\iury claim]. 

PRACfiCE GUIDE 

Where the defense of contributory fault is predicated upon the failure of the client to reveal infonnation, it may be neces-
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sary for the attorney to show that the client failed to respond to a request for information, or deliberately withheld in­
formation the client knew or should have known was important to the case. An attorney bas a duty to Investigate matters 
relevant to a client's claim (sec § 9), and unless an attorney has satisfied this duty by requesting lnformadon, a client can­
not be considered negligent in falling to disclose it. Hansen v Wightman, 14 Wash App 78, 538 P2d 1238 (1975). See 
also Daughetty v Runnel', 581 SW2d 12 (Ky App 1978} (imposing duty on attorney to Investigate matters related to eli· 
ent's claim which may indicate that additional or different action is appropriate). And see George v Caton, 93 NM 370 
600 P2d 822 (1979) cert quashed 93 NM 172, 598 P2d 21S (1979) [imposing duty on attorney lo inquire whether clie~ 
still wished to retain attorney], 

PRACTICE PROBLEM 

In some instances, an attorney will be unable to communicate information directly to a cllent, but will have to rely on an 
intennediary, such as an interpreter. To what extent may an attorney claim in defense to a malpractice action that an in­
tennecllary erroncouily tranalated or otherwise misconveyed the attorney's advice to the client? According to the court in 
George v Caton, 93 NM 370,600 P2d 122 (1979) cert quashed 93 NM 172,598 P2d 21S (1979), an attcmey'a duty to en­
sure that a client understood the attorney's advice WIIS actually greater where the attorney knew the client could not speak 
l!n81i•h and was relying on a family member to interpret. ln such a situation, the court susgested, the attorney bad a duty 
to inquire whether the i~rpreter correctly translated the parties' conversation, and coald not avoid this obligation by al· 
lesiDB the Interpreter's neaJigence unleas the record showed that the Interpreter was disqualiflcd to so act. The implica­
tion is that, allbotlgh an attomoy faced with the unusual situation of being unable to eotnmUnicatc directly wilh a client 
may be able to avoid liability by showing that the respoosibility for an error in communications lay wifl an Intermediary, 
the attorney may be required to show that, In recognilion of the unusual situation, appropriate steps were taken to ensure 
that information was being accurately transrnitted. 

§ 20. Negll&ence of Successor Attorney 

(Cumulative Supplement] 
Even If 111 attorney was negligent in handling a client's personal injury claim, there will be no liability for loss of the 

claim If d!e proximate causo of Its loss was the negligcnce of another attorney retained by the client after the original at­
torney's wllbdrawal or dismisul. Steketee v Lintz, Williams & Rothberg. 38 Cal3d 46, 210 Cal Rptr 711, 694 P2d 1153 
(1985); Land v Greenwood, 133 lll App:ld S37, 81 Ill Dec 595, 478 NE2d 1203 (1985); TitsW<lrth v Mondo, 73 AD2d 
1049, 425 NYS2d 422 (1980). See, o.g., Gans v Mundy, 762 F2d 338 (3rd Cir Pa 1985) [plaintifl's original attorney 
could not be hold liable for failure to join party u ~nt whe~. after attorney bad been dismlased by plalntfff and 
new attorney hired, new attorney i:ould have punued claim against party]. 

Aa attorney may be relieved of liability not only where a successor attorney perpetuates the attorney's error, but al5o 
where the successor attorney falls to take additional affirmative steps to rectifY tbe error. In Titsworth, above. 11 a reault 
of the demand for damages in a complaint flied by the plaintiffi' attorney, the plaintiffs were forced to settlo for less than 
their il\iuries warranted after unauccessfully moving to amend the complaint to increase the amount of da!JIIges claimed. 
The attorney sought to show by way of defense that the plaintifti' loss was not caused by any negligence on his part. but 
rather by the negligence of the p1aintlffs' successor attorney in falling to appeal the denial of the motion to amend the 
complaint. Titsworth, above. 

In s11ch a case, even though the successor attorney may have no duty to take action to relieve the odginal attorney of 
liability, the successor attorney nevertheless owes a duty to the client to preserve the client's cause of action if it is viable 
at tho time the successor is retained. Land, above. 
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Another circumstance under which the original attoll\ey may be relieved of liability Is where tho successor attorney 
erroneously concludcs that the client's claim has been irrevocably lost, and fails to take timely action to preserve the 
claim. In such a case, it is the successor attorney's error, rather than the original attorney's delay, which is the proximate 
cause of the loss ofthe claim. Steketee, above. 

The defimse of negligence of a successor attorney may require the original attorney to cstablish more than merely the 
fact that the succossor attorney could have preserved the client's claim. For example, in Wimsatl v Haydon Oil Co, 414 
S W2d 908 (Ky 1967), a legal malpractice action based upon the failure of the defendants to file a timely suit on behalf of 
a man who had been il\iured in an automobile accident, the court held that ~ though it was apparent that the successor 
attorney could have preserved the man's claim by amending the complaint which the defendants had filed, the defendants 
would not be relieved of liability merely because the successor attomey failed to amend tho complaint. The court said 
that the successor attorney was not negligent and therefore the defendants were not relieved of liability for their negli­
gence. This does not mean that an attorney is precluded from raising a successor's attorney negligence as a defense; it 
means that the defense will fail if the successor attorney's negligence does not amount to a superseding cause of the Joss 
of the client's claim. See Daugherty v Runner, 581 SW2d 12 (Ky App 1978), 

PRACTICE GUIDl 

Actions taken by a successor attorney may demonstrate that the plaintiff's claim was not viable. If, for example, a suc­
cessor attorney brings a timely action on the claim and falls to prevail, this establishes that the plaintiffs original aHomey 
was not .nogllgent in failing to bring an action on the same claim. Oans v Mundy, 762 F'2d 338 (Jrd Cir Pa 198!1). 

CUMULATIVE SUPPLEMENT 

Cases: 

An attorney's failure to properly serve the defendant, in the plaintiffs personal injury suit, did not injure the plaintiff, 
where the plaintiff changed attorneys six months prior to the expiration of the two-year statute of limitations, the attorney 
(who was the plaintlfl's first attorney) called the plaintiff's new counsel and explicitly advised him that service had not 
been made, and the now counsel failed to properly serve the dependent within the statutory period. The court said that the 
new counsel's negligence was not foreseeable and, thus, oodor traditional causation analysis, precluded the first attorney's 
liability. Meiners v Fortson & White, 210 Oa App 612, 436 SE2d 780 (1993). 

(Top of Section I 

(END OF SUPPLEMENT! 

§ 21. Absence of Injury 

[Cumulative Supplement] 
Even if an attorney mishandled a client's personal if\)ury claim, there will be no liability if the attorney's negligence 

did not cause any loss to the client, either because tho client suffered no harm as a result of the attorney's actions, or, if 
harm was suffered, because It would havo been suffered regardless. See, e.g., Kluge v O'Oara, 'n7 Cal App2d 207, 38 
Cal Rptr 607 (1964) [notwithstanding attorney's error, full amount of damages sought by plaintiff were awarded, and 
judgment was paid in full]. 

Hven if the negligence of the attorney representing the plaintiff undeniably led to a total loss of the plaintiffs person­
al injury claim, the attorney may be able to show that the claim was never viable, and that, had the case proceeded to tri-
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al, the verdict would have been against the plaintiff. Weiner v Moreno, 271 So2d 217 (Fia App 1973); Pishow v 
Simpson, 55 Md App 312, 462 A2d 540 (1913). If the plaintiff alleges that the attorney's negligence resulted in a l'lj(;OV­

ery that wa5 smaller than would otherwise have been recovered, the attorney may sucx:eed in avoiding liability by show· 

~ ~~~~ r~~S~ ~~~d n;;4 ~~v:s~:!:c:~~ro~lcl~~6 e;:~~~~~~~:5b~~ ~~Jn(~~;~ce. Kalsaris v Scelsi, 

PRACTICE GUIDE 

Even If an attorney clearly has been negligent, a plaintiff who has recovered some damages may flnd it impossible to 
prove that recovery would have been greater but for the attorney's negligence. Por example. in Mitchell v Transamerica 
Insurance Co, 551 SW2d 586 (Ky App 1917), an attorney failed to file a timely suit In Kentucky, leading to loss Jn that 
state of the plaintlfl's cause of action. However, the plaintiffs, represented by another attorney, were able to bring suit in 
federal court in Indiana, and ultimately settled for $60,000. The court held that although a different result might have 
been be obtained if the plalntlft's had lettled for pltelllly lnadequ.te damages, the plaintiffs could not prevail in 11 mal­
practice action asainst their ori&inal attorney baed purely on conjcctLit'e and speculation that a Kentucky jury would 
have awarded more than $60,000 In damages to the plaintiffs. 

Since an award of damages in a legal malpractice action is to put the client in the same position tho cllent would 
have been In but for the llttorncy's neaH&cnce. an attorney may be able to defend by showing that any JUdgment for the 
plaintiff would have been Wlc:ollectlble, In whole or In part, because of the Insolvency or financial insufliciency of the 
detmdant. See, e. g., Gans v Mundy, 762 F2d 338 (3rd Cir Pa 1985); Baker v Beal, 225 NW2d 106 (Iowa 1975). 

Since some Injury must be suffered as a consequence of an attorney's negligence in order to state a clairn for legal 
malpractice [see § 7], and since a client with a personal injury claim can ordinarily prove no injury as long as the claim 
may yet terminate favorably, it is generally a defense that the client's claim remains viable. Chapm<\n v Garcia, 463 So2d 
528 (Fla App 1985) later proceedins 465 So2d 618 (Fia App 1985); Rogers v Norvell, 174 Ga App 453, 330 SE2d 392 
(1985); Eddleman v Dowd,648 SW2d 632 (Mo App 1983); Jewett v rart,9S Nev 246. 591 P2d 1151 (1979). 

CUMULATIVE SUPPLEMENT 

Ca.ea: 

Attorney's conduc:t, in arbitration proceeding on client's claim aplnsl IJliiiUfacturer of certain intrauterine device 
(IUD). in stipulating to adml11ion of two chlamydia tests on client, one taken by trust overaeeing claims apinst manu­
facturer, IIJesedly positive, and one taken by her personal doctor, which was negative, was not a but for cause of client's 
losing her arbitration claim, 11 n~tuirad under New York law to support client's malpractice claim agaimt attorney, even 
though chlamydia was potential cause of the pelvic intlmnmatory disease (PID) that client contended was caused by. the 
lUI}, the trust's positive lest was likely admissible without the stipulation. Rubens v. Mason, 527 F.3d 252 (2d Cir. 2008) 
(applying New York law). 

Under Florida law, law firm's alleged breach of duty of' care to client was not proximate cause of any redressable 
harm to client, thereby precluding recovery for legal malpractlco, negligence, breach of tlduclary duty, aDd breach of 
contract. where three years remained before statute of limitations expired on cliCRt's undcrlyil18 pecsonal Injury claim. 20 
month~ remained when client recelved his entire flle from firm, and cHent ~Weepted voluntary settloment with tortfeasor 
more than seven months before statutory period ran. Jon011 v. Law firm of Hill and Ponton, 223 P. Supp. 2d 1284 (M.D. 
Fla. 2002); We5t's Key Number Digest. Attomey And Client €>1 12. 

Legal client failed to establish aLuaation in hor malpractic:c aotion against attomoy for allegedly tiling untimely per­
sonal injury action against two third parties, where one of the third parties defaulted thereby waiving statuto of limita-
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tlons defense and other third party answered complaint without asserting statute of limitations as affirmative defense. 
Giron v. Kokfllvy, 200S WL 427697 (Colo. Ct. App. 2005); West's Key Number Digeet, Attorney And Client €::=:>112. 

The plaintiff sued the defendant for legal malpractice arl•ing from the plaintiffs retention of the defendant to prosec­
ute on behalf of tho plaintiff any and all claims arising out of an employment accident. The plaintiff was injured when a 
forklift operated by a fellow employee ran over his rooa. The plaintiff claimed that the defendant was negliaent in falling 
to inform him of the possibility of suing the former fellow employee for negligent operation of the forklift under che 
Workers' Compensation Act. However, the oourt found that the plaintiff could not have recovered under the employer's 
comprehensive general liability pollcy. There being no material issue of fact regarding the uncoltectibility of a punitive 
judgment against tbe pJaintifl'a fellow employee, summary judgment for the defendant was proper. Palmieri v Winnick, 
IOConn App 18, Sll A2d 210 (1987). 

In a pers011al iqjury claimant's legal malpractice action against the attorney who Initially represented the claimant In 
the personal injury awon, which was against the claimant's employer under the Pederal Bmployers• Liability Act [FBLA · 
15 U.S.C.A. §§ Sl et seq.), summlll')' juclsment for the attorney was proper. Although the attorney failed to include ~ 
claim for a second iqjury the employee allegedly suffered at work two days prior to the llliury for which recovery was 
souaht, the ~:wrt heJd that the claimant would have been unable to recover for the second Injury even if the attorney had 
included a claim for that iajwy. The employee alleged, with respect to the second Injury, thlt she slipped on an unknown 
subet'ance at work, and tho court noted that cuoa were legion ln whicll a plaintiff lttempting to recover for a slip and fall 
cued by an unkaown .,ent had been unsucccaful. Accordingly, the claimant 1uffored no loss from the attorney's fail­
ure to include ackim fbr her second Injury. Brooks v Brennan, 2SS Jll App3d 260, 62S NE2d 1188 (1994). 

The plaintiftk snd their attorney cllimins they were coerced Into an Inadequate and unfair settlement in a personal 
injury aotion. In provin& llftorncy negligence in the context of dtallonging a settlement or JUI)I awanl aa inadequate, the 
plalntlfl' muat show' tbat bad Chc attomoy not been nealigent, the letdelnent or verdict award would have beeri greater. 
The attorney aet forth material facta denying that the plaintit'& WCie damaged by his negligence and the plaintiffs failed 
to adduce ficts lh8t would be admissible in evidence oontradiotiltg the attorney's material. Consequently, no issue of ma· 
terial fact with respect to damages was raised and summary judgment was properly entered for the attorney on the count 
of negUseace. The aflldavlts of the plaintiff only expressed their personal opinion as to the value of the Wife's scar to 
them and not in the context of the many considerations relevant to value in a settlement context, such as liability, ex­
pense of trial, etc. A litlaant's petSonal opinion of a sctr's value to the litigant, standing alone. Is irrelevant to the: isllle of 
the settlement value of the scar and, accordingly, doea not controvert a factual asaertion of value based upon relevant 
considcraliCllll. Purtber, a report prepaNd by a verdk:t MIOifCll ~on whk:b was bued on inftlrmation wlchfn the 
special knowledge of the corporation, as well IS &ats submitted by lbe plaintifh aHornoy did not represeut ficts withln 
the pcrscmal knowledp of the attorney as rc:quin:d by TR S6. Therefore, becav110 the affidavit was not subrnltted by a 
representative of the reaoarcb corporllion, the report ~ hearsay for whidJ thml was no excepdoo. Moreover. ex­
cerpts &om a mepzine on jury verdicts could not bo comidered in determi•Jna whether the plaintifl's created a puine 
iauc of met 011 damages since. it. too, was hearsay. The defendant subiJlitted an affidavit from the pWndfl's insurance 
company stating chat t~ company would not pursue any aubroplion claim it .. ighl have ap.inlt tho plaintiffs 1nd 1n af­
fidnit of an attorney stating the aettiement amount was reaSOillble. The defendant also set forth clraJmStancea surroood­
ing the settlement, including an unfavorable doctor's report and his own opiaion that the case would not be favorably 
vcnued. In l'elp0111C to fte defel'ldanrs informetion, the plaintiffs were required to respond with appropriate materials In 
opposition showbtg genuinely dlsputed facts surrounding the breach of duty and damages. Sanders v Town•cnd, S09 
NE2d 860 (lnd App 1917). 

Failure of attorneys, retained by insurer to repraaent plastic surgeon in medical malpractice action, to p0$t jury bond, 
which surgeon alleged precipitated settlement of the sction, and attorneys' violation of etJaical duty to keep surgeon in­
fonnecl of the status of the settlement efforts, did not legally cause damage to surgeon, as required for auraeon to main­
tain a legal malpractice claim against attorneys; policy did not contain a consent to settle clause, surgeon did not have the 
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right to control settlement and insurer settled the medical malpracti" action within policy limits, and, though settlement 
was reported to data bank for adverse infonnation on physicians, surgeon did not show that but for the loss of tho right to 
a jury trial and hla bt opportunity to hire h1dcpeadent counsel tho case against him would not have been settled. (Per 
Gaidry, J .• with two judg& concurring.) State Bar Articles of Incorporation, Art. 16, Rules of Prof.Conduct, Rules J.O(e), 
l.2, 1.4, Art. 16, LSA-R.S. foil. 37:222. Teague v. St. Paul Fire and Mtlrine Ins. Co., 10 So. Jd 806 (La. Ct. App. 1st Cir. 
2009), writ denied, I 0 So. ld 722 (La. 2009). 

A legal malpractk:e action was premature where the underlying medical malpractillC action, in whicl) the client's at­
torneys allegedly were negligent, waa being appealed. The court said that until a fmal resolution was reached in the med­
ical malpractice action, It wu unknown whether the client had been Injured by the attorneys' alleged 11181practice. Jure v 
Barker, 619 So2d 717 (La App 1993). 

Although client's former firm was negligent in serving intended personal injury defendant at address where she no 
longer resided, clients could not prove that but for flnn's negligence, cause of action against intended defendant would 
not have been dismissed, and thus olicnt's legal malpractice claim woold fail, as cllenfs new finn had 120 days to recom­
mence action ~Pinlt intended defendant after original action was dismissed for fiu1ure to effect proper service. Kozmol v 
Law Firm of Allen L. Rothenberg. 660NYS2d 63, IW7 NY Slip Op. 67S6 (AD 2nd Dept, 1997). 

Failure of altorncys, who were aniped by truck rental company's inlllrer to defend purported truck lessee In person­
al lr1iutY action, to advise lessee of conflict of inteteSt and right to Independent counsel once ownership of truck Involved 
in collision became an Issue did not cause purported lessee's exposure to lllllnstii'Cd liability, as would IIUpport lessee's 
lepl malpractice action, though rent&l company's attorneys sculed case and lessee was responsible for paying aottlement 
amount; conflillt wu implicit in parties' correspondence, and leuee failed to contact Its own insU!'Iflce carrier. Sunto 
Container Station, Inc. v: Evans, Orr, Paclelli, Norton & Laffan, P.C., 719 N.Y.S.2d 223 (App. Div. 1st Dep't 2000); 
West's Key Number DJaest. Allorncy And Client~ 112. 

Tho court upbdd the dismiaaal of a legal malpractice claim bued on the defendant attorneys' failure to timely com· 
monee litiption after the plaintiff had retained the attorneys to represent him in a personal iqjury action against his em­
ployer, a railroad company. The plaintiff was 11\lured while traveling on a free pass Issued by the railroad; tho pus re­
leased the railroad from any lilbility ro&ulting ftom its use. The court hold that since the plaintiff had been uslng the pass 
when he wtiS il\iured, he would have been bound by the release and thus would not have prevailed in an action against the 
railroad. Tl!us, the defendanll' inaction caused him no harm. Gonzales v O'Hagen & Reilly, 189 AD2d 801, 592 NYS2d 
431 (1993). 

Even if reporl of former client's expert witneas was eonaidemf, such report did not establish that former clionc would 
have recovered 1ft additional $380,000 in da11181es in the underlyi~ action, as required in order for former client to pre­
vail in legal malpractice action apinst law firms that had represented him in hip repJacemeat i!J~plant class action; under 
tho settlement agreement In the class ~tlon fonnor client was entitled to additionll setthnent benefits if he could eaab­
lish he had developed m.Yor complications from removal or replacement of a defective implant or had •utTered pennan· 
ent il\iury as a result of a defective implant, former client dld recover some additional aettloment benefits but contended 
but for the Dlllpractice ho would have recovered llOfC, but expert's report dld not state tblt client would have prevailed 
on his requeltl for more benefit&. Duerrv. Brown, 262 S.W.3d 63 (Tex. App. Houston 14th Dist. 2008). 

A law finn did not commit legal malpractice in failing to timely pursue Its clients' medical malpractice claim apinst 
two physicians. since the chllm was, at the time the clients first contacted the Jaw firm, already barred by the statute of 
limitations. Acccrdlngly, the firm's delay In filing lhe action did not cause h\Jury to the clients. Mathew v M<:eoy, 847 
SW2d 397 (fcx App 1993). 

Counsel's rejection of settlement offer by automobile insurer pursuant to which insurer would pay to clients $ISO 
million in oxcbanp for clients' petition to Supreme Court to vacate prior judgment affirming jury verdict of $2.6 million 
in compematory damages and St4S million In punitive damages was not proximate cause of dient's reduced d1111111gcs 
award when judgment of Supreme Court was subsequently overtumcd by United States Supreme Court and punitive 
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damages award was reduced to $9,018,780.75 on remand, and thus. client could not recover against counsel for legal 
malpractice; clients had executed agreement with respect to litigation against insurer providing that any decisions with 
respect to setderncnt had to be unanimous, counsel had discussed settlement offer with all three cllcncs, other two clients 
bad decided after consultation to reject settlement offer, condition of petition for vacatur was not subject to further nego­
tiation, counsel had informed clients of possibility of pursuing individual settlement by settling their rights to litigating 
financing company, but and any amount that client might have received in attempt at individual setdement was pure 
speculation. Clvlstensen & Jensen, P.C. v. BntTett & Daines, 2008 UT 64, 194 P.Jd 931 (Utah 2008). 

JTop of Section I 

lEND OF SUPPLEMENT) 

§ 11. Determination, Settlement, or Satisfaction of J lnderlying Claim 

[Cumulative Supplement] 
If a result adveoc to 1he plalntiff was reached In proceedings on the plaintiff's personal injury claim, this may have 

tho effect of provicHng a defense to a legal malpractice actim based on the defendant's tqlndling of the claim. For cx­
lllllple, in a case involving an injury to an employee, the empfoyeo'J exact status and relationship to the employer may de­
tonnino wbidl of a number of worker-protcction statutes affords the employee an appropriate remedy. In such a case, 
even though a Jud&ment on the Issue of liability is adverse to the omployee, it may determine the employee's lPJIIOPriate 
employment olasaltlcation, end thereby nepfr: the posaibility that tho employee's attorney was naglipnt In failing to 
bring ault under IIIIOther statuto which affords a remedy only to persons in another employment classification. See Case v 
St Paul Fire & Marine Insurance Co, 324 FSupp 352 (ED l.a 1971) [holdin& that judgment of auit bad been properly 
brought under Federal Lonphoremcn and Harbor Workers' Act ( 33 U.S.C.A. §§ 90 I et seq.) negated malpractice claim 
based on failure to bring suit under Jones Act ( 46 U.S.C.A. § 688)). 

A judgment may also prevent the plaintiff from demonstrating that 811 injury was suffered as a result of the defend­
ant's negligence. Por example, if the plaintiff alleges that the negligence of the plalntifl's attorney caused an erroneous 
court order to be eDtcred, tho pllfnllff may have to contest the order and have it overturned as a prerequisite to bringing a 
suc:cesst\11 mllpractioe aotioo, since the presumption that tile order is correct will preventthe plaintiff ftom proving any 
lrdmy resulting from t.suance oftbe order. See Thompson v D'Angelo, 320 A2d 729 (Del Sup 1974). Similarly, where an 
action baed on the plalntfft's penonallll)ury olaim proceeds to trial, the plaintiff may be required to challenge tho ver­
dict as a prerequisite to brin&in& a malprlldice suit. For example, 1ince It Is the jury's role to determine the amount of 
damages, If the jury hu done so without cballenge by the plaintiff, it will not be possible for lhe plaintiff to base a mal~ 
pnc;tice suit on a claim that damages W«6 Inadequate unless the damages award has been overturned on appeal. See 
Schenkel v Monheit, 266 Pa Super 396, 405 A2d 493 ( 1979). 

PRACTICE GUIDE 

A judgment in an action based on the plaintiff's personal iQjury claim may also constitute a bar to relitigatlon of various 
issues by the defendant. For oxa111ple, where the plaintiff allege.s that the defendant permitted the claim to expire by fall­
ing to tlle suit within tho limitatlolls period, and the defendan( teeks to raise as a defense a matter which it Is claimed 
would have estopped tho defendant in the personal iqjury action from raising the statute of limitations as a bar to the ac­
tion, lbe fact that this Issue was litipted In the action and detennlned not to bar the defendant from raia{na a limitations 
defense will prevent the relltigation of the Issue. House v Maddox, 46111 App3d 68, 4 Ill Dec: 644, 360 NE2d 580 (1977). 

A judgment in an action based on the plaintiff's personal i~ury claim generally bars a malpractice action based on 
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tlac defendant's handling of the claim only if the institution of the malpractice action would constitute an Impermissible 
collateral attack on the validity of the judgment; it doos not bar a malpractice action that does not attack the validity of 
dae judgmCRt. For example, if a personal il\iury action is dismissed because of the failure to bring it within the tlme pcl'w 
mitted by the statute of limitations, a malpnsoticc aclion alleging a negligent failure by the plaintiffs attomey to bring 
timely suit in no way contDSb tbe validity of the dismissal and thus is not barred. Lowe v Conth1cntal lns11rance Co, 437 
So2d 92.5 (La App 1983) cert den 442 So2d 460 (La 1983) oert den (US) 104 SCt 1924, 80 LBD2d 470 (1984). The 
plaintift's failuro to appeal a judgment of dismissal might prevent the plalntJff &om recoverina damages in a malpractice 
action if the judgment were in fiiCI roveniblc {see, e.g .• Tltswo11h v Mondo. 73 AD2d I 049, 425 NYS2d 422 (J 980)], bUt 
the failure to appeal the dlsmlstal wDI not prevent the plaintiff from recovering damages In a malpractice action if the 
plaintiff could not have revived the petSOIIalll\iury claim by taking an appeal. Wimsatt v Haydon Oil Co, 414 SW2d 908 
(Ky 1967). Even if a legal malpracdce action .eeks to challenge tho validity of the •nderlylng judgment, it may be 
deemed not to constit~e an impermissible collateral attack if the judgment. even if found erroneous, would nevertheless 
remain conclusive in respect to the plaintiff's claim against the defendanl in the underlying action. See, e.g.. Lowe v Con­
tincnbl Insurance Co, 437 So2d 92S (l.a App 1983) cert den 442 So2d 460 (l..a 1983) cert den (US) 104 Set 1924, 80 
LBD2d 470 (1984). See also Edmondson v Dressman, 469 So2d 571 (Aift 1985) [malpractice action was not impentliss­
lble collateral attack on conscntjudament). 

A settlement witb the defendant in the underlying acilon may furnish a defense to a malpractice claim. A settlement 
may act as a bar to a Jnalpractlce action, but only if the action is a collateral au.cJc on the settlement. See Edmondson, 
above. A mtlcmeat may also ftlmiah a detense by nepting the causal link between lhe defendant's conduct and the 
plaiatift's injury. Sim:o misbandfing of the underlying action combine~ with the conduct of tho defmdant in that action to 
produco but a slagle ~ury to tho plaintiff, satlstiotion of the plalntift's personal ilVur>' claim throush IOitlerncnt may ex­
tinguish not only the cause of action bucd on that claim, but abo aay cause of action for lepl malp'accice. by eliminat­
ing the attorney's rqligence in handling the action a the proximate cause of any damago to the plaintiff. Sec Rogc1'!1 v 
Norvell, 174 Oa App 453, 330 SB2d 392 (1985). Even If the settlement is inadequate, If it extinguished a viable cauae of 
action, it is the plaiatlft's voluntlry decision to settle and accept Inadequate compeBSation, rather thin any ncaligcnce on 
the part of the plaintift"s attorney, which may be deemed to be the proximate cause of any loss suffered by the plaintiff. 
See Rogers, alxwe; Douglu v Parks, 68 NC App 496, 31S SE2d 84 (1984) roviow den 311 NC 754, 321 SE2d 131 
(1984). Thua, for example. in Douglas, by agreelns to settle the underlying personal injury action, the plaintiff was field 
to havo waived any riPt to proceed aplnst his attorney for malp1Kt.h:e since the selllemcnt fixed the amount of damaaos 
which the plaintiff was entitled to recover and prevemed him from IISICfting in a malprlctice action thlt he would have 
received a lqer recovery had it not been fur his attorney's negligence. On the other hancl, if an attorney's neaHpnce 
leaves the plaintiff with no real alternative except settlement. asum.fng any rl&ht to 1110 hu been inelrievab!J lOll. the 
platntlff's acceptance of an inadequate settlement may not be deemed to conititute a vohmtary deciaion to cotilpromiae a 
viable claim, and may not furnish a defense to a malpractice action. See RodrigutZ v Hortoa. 9S NM 356, 622 P2d 261 
(NM App 1980): King v Jones, 258 Or 461, 483 P2d 81' (1971). Nor does the plaintift'a llipulation to dianisa the per­
sonal injury action following satisfaction of claims that survived tho defendants motion to di~misa constitute a voluntary 
extinguishment of a dismissed claim. so as to prevent the plaintiff from bringing a malpractke action against the attorney 
for negligently allowing the claim to be dismissed. Wimsatt v Haydon Oil Co, 414 SW2d 908 (Ky 1967). 

CUMULATIVE SUPPLEMENT 

Cases: 

Settlement by premises owner of personal iqjury action asserted by injured employee of contractor did not operate as 
an intervening cause sufficient to bar legal malpractice claim asserted by contractor against Its attorney. which was based 
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on attorney's failure to timely notify State Insurance FlUid (SJF), which had paid workers' compensation benefits to in­
jured employee, that building owner had asserted third-party claim against contractor, where settlement was compelled 
by attomey's alleged breach ofstandard of care. Fil'eman's f'und Ins. Co. v. Farrell, 21!9 A.D.2d 286,734 N.Y.S.2d 217 
(2d Dep't 2001); Wm's Key Number Digest, Attorney And Clicnt~l09. 

!Top of Section I 

lEND OF SUPPLEMENT! 

§ 23. Settlement of Mldpractl~ a aim 

If the plaintiff's claim of malpractice against the attorney who handled the plaintiffs personal injury claim was com­
promised or settled, compromise or settlement may be raised as a defense in a subsequent action asainst the attorney for 
legal malpractice. See Lafayelte v County of Los Angeles, 162 Cal App3d 547, 208 Cal Rplr 668 (1984). However, are­
leue executed by lhc plaintiff in the course of settling with the defendant in the personal hjury action will not be 
deemed 10 automalictlly reletie the plaintift's attorney from any malpractice claim which the plaintiff may have against 
the attorney, since the attorney is not a defendant In the personal injury action. Young v Jones, 149 Gft App 819, 256 
SE2d 58 (1979); Oeorge v Caton, 93 NM 370,600 P2d 822 (1979) ccrt quashed 93 NM In, 598 P2d 215 (1979); King v 
Jones, 2.51 Or 468, 483 P2d 81.5 ( 1971 ). For similar rcasoru, where the plaintiff. has been represented by more than one 
attorney, a releuo executed in favor of one attorney will not rclcue an attorney apinst whom rights have been expressly 
reserved. Wilson v &:onom, .56 Misc2d 272, 288 NYS2d 381 (1968). 

PRACfiCE GUIDE 

Release is an affirmative defense which the defendant must timely raise. Young v Jones, 149 Ga A1>P 819, 256 SE2d ~8 
(1979). 

C. PArties 

§ 24. Persoaa Entitled to Bring Suit 

[Cumulntivc Supplement] 
The appropiale party or partiea to brillj an action for lesal malpractice based on .-n attorney's hudling of a personal 

injury olaim is the person or persons who had a riaht of action based on the claim itself, provided It Ia possible to estab­
lish an attorney-client relationship with the attorney. [The attorney-client relationship Is discussed in § S.) Since a legal 
nlpractice action is a hybrid, plltaking of upects of both tort and contract [ace § 2], the persoRS who may bring a legal 
malpractice action tend to be more narTOwfy defmed than the persons who may bring a typical negligence action, al­
though thoy may be more broedly defined than the persons who may bring a normal contract action. An attorney owes a 
duty to those persona whom the attomcy specifically undertakes to represent. Sec § s. Cof!teqUently, although privity of 
contract is roquinxl in lhc ordinary IBBipraotioe action to establish that the defendant owed a duty to the plaintiff, an at­
torney's duty may be extended to a group or class of persons whose interests the attorney has undertaken to represent. 
See, o.g., Bacr v Broder, 86 AD2d 881, 447 NYS2d .538 (1982} [attorney handling wrongful death action tepc'e&cnts dis­
tributess of deceased}. An attorney may sometimes be sued for malpractice by a perm with whom the attorney had 
neither a contraotual nor a face-to-face relationship. For BX&mple, In Toptad v Vesely, Otto, Miller & Keefe, 291 NW2d 
686 (Minn 1980), a husband and wife were permitted to bring a legal malpraclice amion jointly, even though only the 
wffc had consulted directly with the attorney and neither had contracted with the attorney to take any speclf~e action. 
where the attorney's failure to properly advise the wife that her husband had a cause of action fur medical malpractice not 
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only Cllused tlae husband to lose the ~laim, but also caused his wife to Jose a claim for loss of consortium. 

PRACfiCI: GUIDE 

If an attorney has been consulted or retained by a person acting in a legal capacity, it may not be necessary for the person 
to bring a lepl malpractice action against the attorney in the same capacity. In Baer v Broder, 86 AD2d 881, 447 NYS2d 
538 ( 1982), tile court rejected an argument by an attorney that a woman who was the executrix of her deceased husband's 
estate and who ~ed the attorney to prosec:uto a medical malpractice and wrongful death action on behalf of the estate 
could not thereafter, in her individual capacity, bring a leg•l malpractice action against the attorney. Tho court held that, 
due to the unique character of a wrongful dea1h action, which may be brought by a representative of a decedents eatate 
but does not beaefit the estate, the general rule requiring privity between attorney and client would not prevent the wo­
man from bringins a legal malpractice action where, as an individual and a distributee of her husbancl's ~ she had an 
interest in the recovel}' in the wrongful death action. The cOurt lidded that it should have been foteJeeable to the attorney 
that a breach of his duty would harm the woman individually, and that the woman was one of the real parties in interett 
in the wroJIIful death actioo, even though she did not bring the action in her individual capacity. 

CUMULATIVE SUPPLEMENT 

Law Reviews and Other PenodlcaJs 

Probert and Hendricks, Lawyer Malpractice: Duty Relationships beyond Contract, SS Notre Dame Law 708 (1980) 

Cases: 

A default judgment was entered against the plaintiffs for failure to comply with discovel}' orders. As a result, the 
plalndfll; were foreclosed from defending a personal injury action on the iss11e of liability and trial was held on the Issue 
of damages only. The injured party and the plaintiffs then entered into a consent agreement in which, inter alia, the 
phwtlilf• lgi'Ced to fHe a legal malpractice action against the attorneys and to give any moneys received as diiJII8es in 
that suit to the 11\ltml party, loss costs and attorneys' fees. The plaintiffs filed suit against their attorneys and l*fial111111· 
mary judsnJcnt was entered in fkvor of the attorneys Oil the buis of the COftscnt agRCment. In reversing the jlKfsment, 
the Court of Appeab held that the plaintiffs did DOt usign tho claim or cause of action to the Injured puty. The plaintiffs 
merely agreed to give the injured party any proceeds recovered. An uslgnment is defined as a transfer or making over to 
aiiiOitar of tbe whole of any property, n:al or penoaal, in po~sessloa or in action, or of my estate or rigbt. To COIIItitutc a 
valid ustanment, there must be a perfected lr1msaclion br:tween the parties which is Intended to vest in the allignee a 
proeent right in the dtiag assigned. Slnco the plaintiffs apeod to assign only a portion of their recovery, if any, from the 
malpl'8ctic:c ault, and since they did not ,pectficaiJy •sfan the clam or cause of action to the 11\iurecl party, the CO\X't con­
cluded there was no auianment of tht lepl malpflctice action. An action can only be prosecuted Ill the name of the real 
party in Interest. A real party in interest is one who Is veiled with the riaht of action on a atven ctaJm. although tho bene­
ficial interest may be In 1111other. In this case, the plalntHfs, not the il\iured party, were the real patdes In lnterat. The 
plaintiff$ contracted for the attorney's ICII'Viccs and suffered the loa. Any duty owed by the defendants was to the 
plalntltl$. It was irrelevant to the determination of the real puty in interest that the plaintiffs atlcmPtcd to reduce their 
damages through entering a consent judgment with the injured party. Tho plaintiffs were the real parties In lntomt, al­
though, under the terms of the coniiCrtt agreement. the injured party obtained a beneficial interest In the laWsUit. The 
plaintiff's had the right to pursue their caus~:~ of action on their behalf. Weston v Dowty, 163 Mich App 238, 414 NE2d 
16S (1987). 

!Top of Seet.loal 
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!END OF SUPPLEMENT) 

f l5. Penona Pote•Ually Liable 

[Cumulative Supplement] 

Page 50 of86 

Page49 

Liability ror legal malpractice in handling a personal injury claim rests with the attorney who repr-esented the 
plaintiff on the claim and whose ne&ligencc oaused a loss to the plaintiff. See, e.g., Gans v Mundy, 762 P2<i 338 (3rd Cir 
Pa 1985); Koeller v Reynolds, 344 NW2d 556 (Iowa App 1983); Wingate v National Union Fire lnsuranco Co, 435 So2d 
594 (La App 1983) een den 440 So2d 762 (La 1983). If more than OJtc llltomey was Involved In handling tho claim, It is 
only lhc attorney or attorneys who were neglisent who will be liable. See Hunt v Brewer, 266 Ark 182. 585 SW2cl 12 
(1979)i Land v Greenwood, 133 111 Appld t17, 88 Ill Dec 595, 478 NB2d 1203 (1985); Caner v Mule, 346 So2d 882 (La 
App 1977) cert den 349 So2d 870 (La 1977); Ortiz v BRrrell, 222 Va 118, 278 SE2d 833 (1981 ). 

• Since all attorneys representing a client have an obligation to the client, the fact that all attorney participates u asso­
ciate or local counsel will not prevent the attorney from being liable If the attorney was negligent. Hood v McConemy, 
53 FRO 43S (D Del197l); Jenkins v St Paul Fire & Marine lnsunmce Co, 393 So2d 851 (La App 1981) affd 422 So2ci 
1109 (La 1982). 

PRACI'JCE PROBLEM 

To what extent does an 1111sociate or local counsel's obligati011 to a client supersede the fiduciary duty the attorney owes 
to the client's principal attorney? It appears that, depending upon the particular circumstances of the ~ an attorney 
may be subject lO liability for either acting to protect lhe client's perceived best Interest, or for tailing to act. An obliga­
tion on the part of usooiate or local counsel to Inform the client of ne&llgence or misoonduct on the part of the principal 
attorney may uise where auch negligence or misconduct threatens the viab!Hty of the client's cause of action, making a 
flllure to iaform the client actionable u legal malpractice. See Ortiz " Barrel~, 222 Va 118, 278 SE2d 833 ( 1981 ). 
However, conduct which Interferes unduly wilh the principal attorney's handling of the case, or which is intended to un­
dermine the client's confidence in tile principal attorney, constitutes a breach of fiduciary duty which may confer a right 
of action on the part of the principal attorney against associate or local counsel. See Pollack v Lytle. 120 Cal App3d 931, 
17SCal Rptr81 (1981). 

If more than one attorney was lnwlved in handling the plaintiffs claim, a joint action against the attomeys may be 
imtituted if It cannot be determined whidt attorney was responsible for tho Joss suffcrod by the plaintiff. Jenkins v St 
PaL~ Fire & Marine Insurance Co, 393 So2d 8SJ (La App 1981) affd 422 So2d 1109 (Ll\ 1982). A joint 1elion may also 
bo appropriate If none of the attorneys was solely responsible for &he loss. Attorneys handllna a case together may be 
jointly liable oven thouW1 they were involved in sop&rate atts or negligence. ..mere llleir joint action& led to lhc loss 
suft'em! by the plaintiff, and therefore constitutes a single injury to the plaintiff. Hood v McConemy, 50 PRO 43~ (D Del 
1971). 

PRACTICE GUIDE 

If the plaintiff was represented at various times by different a1tonioya, and the plaintiff alleges that they are jointly re­
aponsii)le for lhe loss suffered, it will be necessal)' for the plaintiff to bring a malpractice action against all the attorneys. 
A plaintiff who brings an action against only one of the attome)'l In effect argues that. that attorney's actions were the 
sole cause of the plalntlfl'a loss, and therefore cannot contend that the attorney or attorneys who are not named as defend· 
ants should contribute to payment of the plaintiffs damages. Land v Greenwood, 133 Ill App3d 537, 88 Ill Dec S9S, 478 
NR2d 1203 (1985). If more than one attorney handled the plaintiff's claim but the plaintiff brings a malpractice action 
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against only one attorney, the attorney who is the defendant in the action may be permitted to Implead another attorney 
who is alleged to be actually responsible for the plaintiffs loss. However, a failure to implead does not extinguish the de­
fendant's oaute of action 18&inat the other attorney. Young v .Jooes. 149 Oa App 819, 256 S82d 58 (1979). An attorney 
who has been sued for legal malpractice may be able to impose liability on another attorney on such gcounds as breach of 
contcact, Indemnity, or breach of fiduciary duty. See Pollack v Lytle, 120 Ci\l App3d 931, 175 Cal Rptr 81 (1981 ). 

Where an attorney is a member of a law fum, legal partnership, professional corporation, or the like, the entity Itself 
or its members may also be named •• defendants. Sec, e.g., Oa~ v Mundy, 762 F2d 338 (3rd Cir Pa 1985) [action 
against law firm]; Williams v Bashman, 457 FSupp 322 (EO Pa 1978) [action against law finn]; Joos v Auto-Owners In­
surance Co, 94 Mich App 419, 288 NW2d 44:'1 (1979) later app Joos v Drillock, 127 Mich App 99, 338 NW2d 736 
(1983) [action against law flnn]; Cotton v Ttavaline, 179 NJ Super 362,432 A2d 122 (1981) [action Rgainst partner]. 

CUMULATIVE SUPPLEMENT 

A.L.R. Library 

Liability of Professional Corporntion of Lawyers or Individual Members Thereof for Mtllprncti~e or other Tort of 
Another Member, 39 A.L.R. 4th 556 

Legal Malpractice: Defendant's Right to Contribulion or Indemnity from Original Tortfcaso•·, 20 A.L.R. 4th 338 

Liability of Professional Corporation or Association for Practice of Law for Torts of Individual-Attorney Member, 
76 A.L.R. 3d 1202 

Law Reviews and Other Periodicals 

Malpractice Suils against Local Counsel or Specinlists, 68 VaL Rev 571 (1982) 

ITopofSeetlon] 

lEND OF SUPPLEMENT! 

Ill. Practice and Proeedure 

A. In General 

§ 16. Jarlsdfdion 

[Cumulntive Supplement] 
As with legal malpradlce actions generally, most malpraotia: actions based on an aUomey's handliag of a personal 

if\iury claim aro brought in state court, aince, in order to bring a legal malpractice action in fedenl court, there must be 
diva's.ily of citizenship. Woodruff v Tomlin, 616 F2d 924 (6th Cir Tenn 1930) cert den 449 US 888 (1980); £dmondsou 
v Dressma11, 469 So2d 571 (Ala 198S). Seo 28 U.S.C.A. § 1332. Bven thoush the plaintifl's personal injury claim may 
havo been based on a federal statute, a malpractice action repreaents a state cause of action and may be brought in fedetal 
court only lfthere is diversity of citizenship. Bdmondson, above. 

Beoause a rm~lpractice action is separate and distinct from the personal injury claim on which it is based, it is not ne­
cessiJY to bring the aotion in the s.-ne court that an action based on the personal iJUury claim was brought. Thus, for ex­
ample, an action for legal malpractice may be brought In federal courc even though the action btsed on tho undorlying 
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claim wa11 brought in state court. See. e.g., Woodruff v Tomlin, 616 F2d 924 (6d1 Cir Tenn 1980) cert den 449 US 888 
(1980), The reverse is also true, and a malpractice action may be brought in state court even though the underlying action 
wu brought In federal court, Seo, e.g,, Walkerv Bangs,92 Wash2d 8S4,601 P2d 1219 (1979). 

It may be possible to bring a malpractice aetion in a jurisdiction other than the jurisdlcclon in which the defendant 
practices or In which the negligent acta complained of were co11ll11ittod. However, if the plaintiff seen to bring the action 
in some other jurisdiction, thcln: may bo a question whether the attorney is amenable to suit thoro, and whether jurisdic­
tion c:an properly be exercised pursuant to the forum state's lona-ann statute. In order to be amenable to suit in 8 foreign 
jurisdiction, an attorney must hevo significant contracts with tho jurisdiction sufficient tcJ permit a court to ()J(erclse per­
sonal jurisdictioo over the attorney. Dubree v Myers, 464 FSupp 442 (D Vt 1978); Keith v Freiberg. 492 FSupp 65 (D 
Neb 1980) affd 621 F2d 318 (8th Cir 1980). Thus, for example, a plaintiff who Is a resident of State A, but who is Injured 
in State 8 and who hires an attorney licensed to practice In State B to bring suit In that state may be required to bring 
malpractice action In State B, ra1her than State A, if there arc inauffic:icnt contacts between the attorney and State A. 
Keith, above. Sianificant contacts, for purposes of xcrcising jurisdiction, may be utablishcd by showing. for example, 
that the llttOmey cntc:rcd the fonJm stale in the course of nprescating the plafnllff lnd actively served u the plaintiff's 
legal reprCIIOIIIative while In the slate, by, for example, confelring with the .plaintiff or deposlna witnesses, Dubree, 
above. However, the mere fact that the attorn.y carried on tolOI!hone converll8tions with the plaintiff while the pt.intiff 
was in tho t'onm state, or represented other parties in tho forum state in unrelated actions may be insufficient to establish 
significant contacts for the exercise of long-arm jurisdiction. Keith, above. 

PRACTICE GUIDE 

If an action based on the plaintiff's personal injury claim could have bcon brought in more than one jurisdiction, state law 
may be relevant not only to determine tho proper forum for a malpractice action, but abo to determine whether a cause of 
action for malpractice even exists, Rven thougb an attorney's no&)igenco may have made it impossible to bring an action 
on the pCI'SOI'W injury claim in one jurisdiction, a ca111e of action for malpractice will pnerally not accrue as long as it 
remain~~ ponible for the plaintiff to bring a personal injury action and recover adequate damages in another jurisdiction. 
See Mitchell v Trans~merica Insurance Co, S II SW2d 586 (Ky App 1977); Golden v Duggins, 374 So2d 243 (Miss 
1979), If a personal injury ac:tion was sucoessful. the plaintift'ltu a cause of actioa for maipmctlce only If it Is pot~ible to 
prove, among other things, that tho attorney was negligent in faiHag to bring tbc action in a jurisdiction whe~ weater re­
covery would have been possible. See Woodruf'fv Tomlin, 616 F2d 924 (6th Cir Tenn 1980) cert den 449 US 8&8 (1980). 

CUMULATIVE SUPPLEMENT 

A.L.R. Library 

In Personam Jurisdiction, Under Long-Ann Statute, Over Nonresident Attorney in [.ega! Malpmctice Action, 23 
A.L.R. 4th 1044 

I Top of Sectloltl 

lEND OF SUPPLEMENT! 

§ 1.7. Appltcable Lew 

Since legal malpractice actions based on an attorney's handling of a personal injury claim may be brought in 1 court 
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other than the court which could, or actually did. hear an action on personal injury claim [ § 26], choice-of.. law questions 
are relatively hqqent in thcso sorts of malpracti<:o aotions. In seneral, the law of tho state in which a malpractice action 
is brought governs tM malpractice action, but the law of the state in which the personal injury action wu or could have 
been brousht governs ilsues directly related to that &Qion. For example, the law of.the state in which tho malpractice ac­
tion Is brought will detennine whether the attorney is amenable to auil in that jurisdiction. Dubree v Myers, 464 PSupp 
442 (D Vt 1978); Keith v Froiberg, 492 FSupp 65 (D Neb 1980) aft'd 621 P2d 31 B (8th Cir 1980). The law of the atate in 
which the underlying penonal lqJury aotlon wu or could have boen brought will determine the damagos the plaintiff 
could have rmJvt:rcd in that action, and thus the damages the plaintiff may recover In the malpractice action. Sitton v 
Clements, 257 FSupp 63 (ED Tenn 1966) afTd 3BS F2d 869 (6th Cir 1967). Tho law of the state in which the malpractice 
action is brought will determine whether the action is timely, but if the basis of a malpractice action is the attornoy's fail­
ure to bring a timely aetion on the plaintifl's personal Injury clahn, the law of the state in which an action on the claim 
should have been brought will determine whether the attorney failed to flle a timely suit. See, e.g., Sohn v Bernstein, 279 
A2d 529 (Me 1971); FuscheUi v Biem1an, 128 NJ Super290, 319 A2d 781 (1974). 

The law of the state in which the alleged malpractice occurred ordinarily governs the question whether tho ~ney 
breached a duty owed to the plaintiff, since tho standard of care required by attorneys is determined not by the Jaw of the 
state in which the malpractice action is brought, but rather by the law of the state in which the alleged malpractice oc­
curred. Hood v McConemy, 53 FRO 43S (D Del1971). 

PRACTICE GUIDE 

Where an attoraey has failed to bring an action on tho plaintiff's pcrsonaJ injury ch.im, it may be necessary to determine 
where such 111 ICtion should have been brought In order to determine the applicable limitations period fur filing auch an 
action. See, e.g., Fuschetti v Rlerman, 128 NJ Super 290, 319 A2d 781 (1914) [New York was appropriate forum for per­
sonal injury action where one of potential defendants was not amenable to procoss elsewhere]. 

§ 18. Limitations 

[Cumulative Supplement] 
The limitations period wi1hin which a legal malpractice action must be brought is governed by slate law, and is or­

dinarily detcnnlned by tho Jaw of the state in ~K:b the action is brought. If a B1lte has a statuto of limitatlona applicable 
to actions for "professional malpractice" the statute may apply. See, e.g., Brown v Johnstone, S Ohio AppJd 165, 4SO 
NB2d 693 (1912) mot ovrld. However, such a scatute may be intpplk:able if it speeifally relates only to ntedical mal­
practice actions. See. e.g., Wingate v Natl01ull Union Fire Insurance Co, 435 So2d SM (La App 1983) cert den 440 So2d 
762 (l.a 1983). Because a legal malpractice action parllkes of elements of both tort and contract [see § 2), varloU$ stat­
utes of limitations may apply, lncbxlng those applioable to actions for penonalll\)uries [sec e.g., Conlial v Orimm, 169 
lnd App SB. 346 NE2d 266 (1976)], actions for tortious injurias to anintangible right (ace, e.g., Hood v McConemy, 53 
FRD 43S (D Del 197l) (Delaware law); Puschettl v Biennan, 128 NJ St'er 290, 319 A2d 781 (1974}], or contnwt acr 
tlons {see, e.g., Sitton v Clements, 251 FSupp 63 (ED Tenn 1966) afTd 385 F2d 869 (6th Cir 1967) (Tennessee law); 
Dolce v Gamberdino; 6Cl Ill App3d 124, 17 Ill Dec 274, 376 NB2d 273 (1971); Hnlhouse v McDowell, 219 Tenn 362, 
410 SW2d 162 (1966)]. Legal malpracdco actions are sometimes viewed as aalions for both peraonal injury 111d breach 
of conttact in order to apply the more favorable lilnitations statute. See, e.g., Wingate v National Union Pire Insurance 
Co, 43S So2d S94 (La App 1983) ~:art den 440 So2d 762 (La 1983); Jackson v Zito, 314 So2d 401 (La App 1975) cert 
den 320 So2d SS I (La 1975) cert den 320 So2d 553 (La 1975); Harl'lson v CISlo, 271 SB2d 774 (W Va 1980). In some 
instlllces, the plaintiff may have what is in effect an election of tcmodlcs, permitting the action to be pleaded In tort or 
contract, thereby ddermlnins the applicable limitations period. See Hamson, above. Oenerally, however, courta will .dis-
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regard the plaintiff's charactorization of the action and will determine the applicable limitations period by reference to the 
substance of the action, rather than the form of the pleadings. See, e.g., Cordial, above; Wingate, above; Jackson. above. 

Where the allegation of malpractice is a failure to bring an action on the plaintiff's ptllSOnal injury claim prior to the 
expiration of !he statute of limitations, both the limitations period sovcmlng the personal injury claim and the limitations 
period governing a legal malpractlce claim must be considered together to determine the appropriate time for filing an 
action for legal malpractice. Since a caute of action for malpractice does not accrue until the attorney misses the deadline 
far filing suit on the penonal injury claim [see § 29], reference to the limitations period applleable to the personal injury 
claim Is nece~sacy to detennine not only when a legal malpractice action can be brought, but also whether there was any 
malpractice. See Hood v McConemy, 53 FRD 435 (D Del 1971 ). 

PRACfiCE GUIDE 

An attorney representing the plaintiff in a legal malp111ctice action must know not only what the limitations period Is for 
a lcpl malpractice action, but also what the limitations period Is for the underlying action, as well as the rules for de­
lermlnlng when a cause of action for legal malpractice accrues [see § 29], since all these factors may be relevant in de­
termining the deadline for filing a malpractice action. 

CUMULATIVE SUPPLEMENT 

A.L.R. Library 

What Statute of Limitations Oovems Domage Action agninst Attomey for Malpmctice, 2 A.L. R. 4th 284 

CRscs: 

ll•e one-year limitation period for tort actions applies to legal malpractice actions. The !O·year limitation period for 
breach of con1ract will only apply in the rare exception when an attorney exprealy warrants a particular result. Alba res v 
Exnicios 480 So2d 473 {La App 198S): Btzy v ABC Ins Co, 472 So2d 20S (La Apt, 19BS) cere den 475 So2d 361 (La 1985). 

Although client's alleged lnjucy occurred on the date the statute of llmitatiom ran on clients underlying penonal in­
j~ claim and 1he statute of limitattons ran after tennination of the attorney-clierlt relati<m~hip, the acts that eave riae to 
client's Injury occurred during the attorney-client relationship when client informed attorney to file suit on his personal 
injury claim and attorney dld not. and thus, client stated claim for legal mllpractlee. Wood v. Hollingsworth, 603 S.E.2d 
388 (N.C. Ct. App. 2004): West's Key Number Digest, Allorney And Client ~112. 

ITop or section] 

lEND OF SUPPLEMENT] 

§ 1.9. UmltatloliS-When Cauae of Adlon Atcnes 

[Cumulative Supplentent) 
Depending on the terms of the applicable statute of limitations, the lirnltatlOI\$ period within which an action for leg· 

al malpractice buod on an attorney's handling of a personal injury claim will begin to run whon: 
the act or omission on which the action Ia based occurred. See, e.g., Dolce v Gambcrdino, 60 Ill App3d 124, 17 111 
Dec 274, 376 NE2d 273 (1978); Brantley v Dun.stan, I 0 NC App 706, 179 SE2d 878 (1971). 
expiration of the statute of limitations bars bringing an action on the. personal Injury claim. See. e.g., Winge1e v Na-
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tiona! Union Fire Insurance Co, 435 So2d 594 (La App 1983) cert den 440 Sold 762 (La 1983); Jackson v Zlto, 314 
So2d 401 (La App 1975) cert den 320 So2d 5S3 (La 1975). 
an action on the personal il\iw-y claim terminates adversely to tho plaintiff. See, e.g., Hood v McConemy, 53 FRD 
435 (D Del 1971) [termination by dismissal); Cordial v Grimm, 169 lnd App 58, 346 NE2d 266 (1976) (termination 
by adverse determination]. 
the plaintiff discovers, or should have discovered, the defendant's mulpractice. See, e.g., Nee! v Magana, Ohtey, 
Levy, Cathcart & Gelfand, 6 Ca!Jd 176, 98 Cal Rptr 837, 491 P2d 421 (1971); Green v Bartel, 365 So2d 785 (fla 
App 1978); Berry v Zisman, 70 Micl! App 376, 245 NW2d 7S8 (1976). See also Jewett v Patt, 95 Nev 246, 591 P2d 
liS I (1979) [caun of aaion ~es when plaintiff knew or should have known all facts material to cause of action, 
and plaintiff sustained damage]. 
the defendant Is dismissed as the plaintiffs aHomey. Dolce v Gamberdino. 60 Ill App3d 124. 17 Ill Dec 274, 376 
NB2d 273 (1978). 

In most cases, the question whether a malpractice cause of action has accrued will depend on the viabili1y of the per­
sonal Injury <:lalDL Although a malpractice cause of action arising In other contexts ftequcntly is considered to accr•c at 
the time of the attorney's negligent act, or failure to act [see 7 Am. Jur. 2d, Attorneys at Law § 221; C.J .S., Attomcy and 
Client § 267], a causo of action for malpractice In handling a pDnOTial iqjury claim ge:ncrally docs not accrue as tong as 
tho claim remains viable.. Chlpatllll v Garcia, 463 So 2d S28 (Pia App 191S) later ptoceeding 465 So2d 618 (FIA App 
1985); Eddleman v Dowd. 648 SW2d 632 (Mo App 1913); Jewett v Palt, 9S Nev 246, S91 P2d I lSI (1979). This means 
that tlte cause of action aeneratly doe& not accrue. evea thougl the plaintlfl's ri&ht of action may have been extiquiahed 
in one jurladiction, ts long as it remains possible to bring an action in 110100 other jurisdiotioa. Mitchell v Trans~~t~erlca 
Insurance Co, .SSt SW2d S86 (Ky App 1977); Golden v Duggins, 374 So2d 243 (Miu 1979). Nor does It accrue, even 
thoush the plaintiff's right to sue und8r one theory of TCCOVCI)' may be bmcd, as long as timely aait under another theory 
of rerovety remains possible. Sohn v Bernstein, 279 A2d S29 (Me 1971). However, it may be possible to CO!Ilmence a 
malpractice action during tho pendency of an action based on the personal injury claim if the plaintiff is able to prove 
that tho action cannot terminate favorably and u.t the plaintiff has suffered iqjUI}' due to the attorney's negligence. See 
Reynolds v Picciano, 2!) AD2d 1012. 289 NYS2d 436 (1968). It also may be possible to bring a malpractice action as 
soon as the attorney's nesJigence occurs If state law permits immediate suit, notwidutanding the fact that substantial 
mages are not then asoertainable. See Brantley v Dunstan, 10 NC App 706, 179 SE2d 878 (1971). See Brantley v Dun­
stan, 17 NC App 19, 19l SE2d 423 (1972) (concealment ofnegligcace until malpractice claim is barred may be action­
able as fraud]. 

PRACTICE GUIDE 

There arc two reasons why a cause of action for legal ltllllp18ctioe generally does not accrue until the plaintiff's personal 
iJUury claim hu been resolved. In tho first place, a malpractice action Is ge~~erally regarded as a substitute for, rather than 
an altemati~ to, an action on the Pei'SOBal injury claim. Tho plaintiff does not have an elcdion of remedies, and may not 
choose between pursuing the claim or suing the attorney for malpractice, but must pursue the claim as long as It remains 
viablo, e~n though the attorney's handling or the claim may have made that ponibiHty more difficult or tho prospects of 
ibtl recovery IDOnl d011bttbl. Sec, e.g., Rogers v Norvell, 174 Ga App 4S3, 330 SB2d 392 (198S) [no malpractice cause of 
action whero plaiwff volun1arily settled personal injury claim); 'litsworth v Mondo, 73 AD2d 1049, ~2S NYS2d 422 
(1980) [no malpractice action where plaintiff failed to appeaJ adverse pretrial ruling in action based on JJOr'lonallnjury 
claim]. But soe Caao v St Paul Fire&: Marine Insurance Co, 324 FSupp 352 (RD La 1971) [pcnniulng malpractice cause 
of action whrn, even if laches would not bar suit on personal injury claim, laches would be focmideblc defen1e, avail­
able only because attorney had not timely filed suit). In the SCQOnd place, until the personal Injury claim is resolved, the 
plaintiff ordinarily is not able to demonatrate that any il\iury was suffered as a result of the attorney's handling of the 
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claim, since, notwithstanding the attorney's negligence, subsequent remedial action, by the attorney or others, may yet 
enable the plaintiff to fully recover on the claim. See Eddleman v Dowd, 643 SW2d 632 (Mo App 1983). 

Whore a malpractice action is based on an attorney's failure to act. such as a tiilure to bring suit on the pcrronal in­
jury claim, the malpractice cause of action ordinarily accrues only when the statute of limitations has run on the personal 
injuty claim. Jackson v Zito, 314 So2d 401 (La App 1975) cert den 320 So2d SSI (La 1975) cert den 320 So2d SS3 (La 
197S); Sohn v Bernstein, 279 A2d 529 (Me 1971); Golden v Diggins, 374 Sold 243 (Miss 1979). This may be the case 
oven In a state which ordintrily deems a malpractice cause of 1clion to accrue on the date of the attorney's negligence, 
since a failure to act does not occur on a distinct date, and thus Is not considered to oocur until the passage of time makes 
perfor~r~ance of the act Impossible. See Dolce v Gamberdlno, 60 Ill AppJd 124, 17 Ill Dec 274,376 NB2d 273 (1978). 
However, a lllllpraalce cause of action may accrue bc:fore tho oxplratiOII of the statute of limitltions If the action is 
based on an attorney's express refusal to bring suit on the personal injury claim, rather than on a failure to bring suit on 
the claim prior to the expiration of the statute of limitations. Walker v Porter, 44 Cal App3d 174, 118 Cal Rptr 468 
(1974~ The cause of action may also accrue earlier if it 'is bued on an attorney's misrepresentation to the plaintiff' that an 
action on the claf111 was being prosecuted. Beer v florsheim, 96 AD2d 4BS, 465 NYS2d 196 (1913). Under auch cii'Qim· 
staaCcs. the cause of ICtlon aa:rues becauso the action, instead of bei~ grounded on loss of the pei'SOI'lal il\iury claim, is 
grounded on the theory that the attcnnay, by uii1'08Sonably delaying prosecution of an action based on the claim, tailed to 
exercise an ordinary and reasonable degree of care and skill. Beer, above. A ma)praotico action may also be Instituted be­
fote the statlltc of limitation! has roo on the pcnonal injury claim if the auomcy's det.y has rendered the claim worth· 
leas, aa, for oxample, where it appears likely tbat an action on the cllim would be barred by the defense of l.ches, and 
would not have boen barred bat for the tiilure of the attorney ta brill8 the action on a timely basis. ea~ v St Paul Fire & 
Marine Insurance Co, 324 FSupp 3S2 (ED La 1971). 

PRACTICE GUIDE 

The fact that it is possible for the plaintiff to bring a malpractice action for the defendant's failure to bring suit on the per­
sonal injury claim while lt is still possible to do so does not mean that this is always the wise or proper course of action. 
In such a case, the question of the viability of the claim remain& relevant to the merits of the malpractice action, and par· 
ticularly to the qiiClllion whether the plaintiff bas suffered any loas caused by the defendant's failure to bring suit. Beer v 
FloiSheim, 96 A02d 485, 46S NYS2d I '6 ( 1983). Since the institution of a malpractiee action agains( an aUorney effect· 
lveJy terminates the attorncy-c.tient relationship [see § 30], and since an attorney is generally not respon~ible for the loss 
of a claim if Ike loss OCCUI'I after the attorney has been dismissed (see § 20], institution of a malpractice action while the 
undcrlyiq p«SSOII) il\iury claim rcmai111 viable caanot be viewed u an alternative to continuing to JM'IUO the personal 
injury claim, but should be viewed u a means of JeCOverlng only thtR damages proximately caused by the dclmdlnt's 
delay, togother with any additional damages whim may have been incurred as an incident to the dismissal of the defend· 
ant and the retention of succassor counael. 

The time at which the plaintiffs personal injury claim is deemed to expire depends upon the circumstances of the 
claim, tho actions which have or have not been brought to enforce tho claim, and the maooer in which any such actians 
havo tennlneted. A malpractice action bued on 111 attorney's ha.ndllng of the claim may be deemed to accrue when an ac­
tion 011 the claim Is tCIIlllinated with projucllce. Cordial v Grimm, 169 lnd App SB, 346 NB2d 266 (1976). In such a case, 
the !'act that the plaintiff may have tho ript to attempt to-reinstate the action or bring a new action may be insufficient to 
prevent the mllpractice action ftom accrulag. Hood v McConemy, 53 FRD 435 (D Del 1971) {possibility of reinstate­
ment did not prevent m•lpractlce action from accruing); Cordial, above [plaintiffs attempt to bring new action did not 
prevent malpractice action from accruing]. On the other lland, even choogh an action on the claim has been dismissed, the 
cause of action on the claim may be deemed to remain viable and pending until the validity of the dismissal has been re-
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solved on appeal. Chap1nan v Garcia, 463 So2d 528 (Fla App 1985) later proceeding 465 So2d 618 (Fia App 1915). 

The date of acc:rual of a malpractice cause of action may pose a pattloularly difficult quution where an attorney is 
alleged to have failed to bring 8Uit on the personal Injury claim within the time permitted by law. In such a case, the mal­
practice action may be deemed to accrue on the date of expiration of the llmilations period. See lackson v Zlto, 314 Sold 
401 (UI App 197S) cert den 320 So2d SSl (La 197S) cert den 320 Sold SS3 (La 1975). Even though expiration of the 
statute of limitations is technically an affirmative defense which must be pleaded, the plaintiff may be able to establish 
that a malpractice action has acerued merely by showing that the limitltions period has run on the personal injury claim, 
without also showing that an action was brought on the claim and that a limitations defeme was successtbtly raised. 
Fuschctti v Bierman, 128 NJ Super 290,319 A2d 781 (1974). However, if an action was brought on the claim and it is 
merely tbe plaintiffs contention that the action was untimely, It may be necessary to show that the action was dismissed 
in order to establish the accrual of a malpractice cause of action. See Chapman, above. Jewe1t v Patt, 95 Nev 246, 591 
P2d 1151 (1979). 

Due to the duty of trust imposed on an attorney and the difficulty whlcb a layperson experiences in recoanizing that 
lepJ m&lprac:tice has occurred, some states apply the rule that a m&lpractice cause of action does not accrue until the rna· 
telial facts essential to establishing a claim of malpractice are known, or should have been knoWD, by the plaintiff. Neel v 
MIJUll, Olney, Levy, Cathcart&. Gelfind, 6 C.lld 176, 98 Cal Rpt•· 837,491 P2d 421 (1971): Jowett, abaw, See also 
Green v Bartol, 365 So2d 785 (flla App 1978) [statute of limitations docs not be&in to run until plaintiff learns ofllleged 
malpractice]. The time by which the plaintiff must disc:over lhlt a risflt of action exists may be limited by statute. See 
Barlght v Willis, lSI Cal App3d 303, 198 Cal Rptr SIO (1984) [applying four-year period for bringing eult). 

PRACilCE GUIDE 

The plaintiff's ability to recover damages in an action for legal malpractice frequently depends upon an occurate assess­
ment of the underlying personal injury claim to detennine the point at which it becomes appropriate to abandon the claim 
and commence a legal malpractice action. Since many states have relatively shOC'f limitations periods for personal iqjury 
or malpractice actions, and because the limitations period applicable to a malpractice action ficqllently begins to run 011 

the date that the malpractice claim accrue&, Inordinate delay may lad to a lou of the claim. However, lnstituUoo of a 
pretDIIture malpndice action may also effectively ~ulsh the claim. If the plaintiff commences a malpractice action 
In the erroneous belief tblt a viable cause of action based on the plaintiff's penonal injury claim has been lOll and the 
ca111e of action expires thereafter, the proxi11111te cause of the loss may be deemed to be the plaintitl's abandaruncnt of the 
claim rather than any error or omluion on the part of the attomay. See, e.g., Sllltctee v Lintz, Williams & Rothberg, 38 
Cal3d 46., 210 Cal Rptr 781, 694 P2d llSl {I?SS). Furthennore, Institution of a malpractice action may be deemed to 
result in a dlsmisal afthe attorney, which will no\ only terminate the attomoy's liability for a subaaquent loss of the per­
sonal injury claim. but will terminate any respcmslbUity tho attorney might othcnriae have had lo 181cc remedial ICtlon 
and wUI also start the runnlna of the statute of limitations with respcc:t to any other malpractice cla!RJ the plaintiff might 
t.vo against tho attorney. Seo Berry v Zisman, 70 Mlch App 376., 2<f5 NW2d 7.51 (1976). Consequently, If !be plaintiff 
beHeves that some error or omls$1on by the attorney may have been prejudicial, the plaintiffs first step should be to de­
termine whether an action on the pononsl injury claim Is possible. Bven if the plaintiff believes that the claim has been 
irrevocably lost, the plaintiff must consider whether uy pending judicial proceedings must be exhausted in order to 
~onstrate that the claim is no longer viable. Only then can the plaintiff b{fng a malpractice action against the attorney. 

CUMULATIVE SUPPLEMENT 

Calel: 
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Former client's legal malpractice claims against law firm for aUeged fiilure to name additional parties as defendants 
in underlying medical malpractice and wronafUI death suft accrued, commencing under three-year limitations period, 
when law fmn advised cHent in writing of unwillingness to pursuo underlying mion due to weaknesses in case. McKin­
ney's CPLR 214(6). Frenchman v. Queller, Fisher. Dienst, Serrins, Wasbor & Kool, Ll.P, 24 Misc. 3d 486, 884 N.Y.S.2d 
596 (Sup 2009). 

Generally, two-year statute of limitations for legal malpractice claim begins to run at time facts have come into ex­
istence that provide basis for claimant to seek judicial remedy. V.T.C.A., Civil Practice & Remedies Code § 16.00J(a). 
Sotelo v. Stew~~rt, 281 S.W3d 76 (Tex. App. El Paso 2008), reh'g overruled, (June 18, 2008) and review denied, (Mar. 
27, 2009). 

ITop ofSea:tlo11j 

[END OF SUPPLEMENT! 

§ 30. Umitation1-Tolllna of Limitations Period 

(Cumulative Supplement] 
The running of the stslute of limitationa applicable to an action for legal malpractice may be tolled for a number of 

reasons. If an attorney deliberately misleads a client as to the existence of an actionable act of malpraotloe, the statute of 
limitations may bo tolled until the client ditcovcrs or should have discovered the attorney's malpractice. Madden v 
Palmer, 371 Mus 894, 3S8 NB2d 415 (1976}; Brantley v Dunstan, 17 NC App 19, 193 SE2d 42:1 (1972). However, a cli­
ent's mere unawareness of an attorney's malpracdce, in the absence of dcceptiOR by the llttonley, may be insutllcient to 
toll the statute of limitations. Jackson, above. Consequently, an attorney's concealment of malpractice by mere silence 
may be insufficient to establiah that the statute of limitations was tolled, and the oliont may be required to show active 
concealment. Wingate v National Union Fire lnsu1·ance Co, 435 So2d S94 (La App 1983) cert den 440 So2d 762 (La 1983). 

PRACTICE GUIDE 

Where the plaintiff retained more than ono attorney to handle the plaintiffs personal ill,jucy claim and if there is a ques­
tion whetlter the plaintiff knew or should have known that the original attomey was negligent, tile knowledge of the 
plaintiffs successor attorney sencrally will not be Imputed to the plaintiff. Thus. if the succesliOT attorney falls to inform 
the plaintiff of a possible malpractice claim agaiast the original attorney, the statute of limitations will not begin to run 
merely becauac the lllltomey knew or should have known of the plaintiffs right of action against the original attorney. 
Barigbt v Willis, I S I Cal App3d 303, 198 Cal Rper .51 0 (1984). 

Regardless of whether the attorney has deliberately misled the pllfntlff concemi~ the attoll'ley's malpractice or t~e 
viability of the plalntlft's personal lojlll)' claim, the statuto of limitations may be tolled during the period the attOI'IIcy rep­
resented the plaintiff on the claim. See Baright v Willis, lSI Cal App3d 303, 198 Cal Rptr .510 (1984); Berry v lisman, 
70 Mich App 376, 245 NW2d 758 (1976); Wilson v ~nom, 56 Mlsc2d 272, 288 NYS2d 381 (1968); Brown v John­
stone, S Ohio Appld 165, 450 NR2d 693 (1982) mot ovrld. Whero the plaintiff's injury gives rise to several potenCial 
cJalrns or c:auses of ac:tlon, as frequently is tile case with an automobile collision or indu&trial accident, the limitations 
period reapecting a lepl malpractice action may be tolled u long as tho aUomey continues to rcpre~C~~t the plaintiff with 
respect to the subject matter giving rise to the· plaintiff's potontlal personal injury claims, even though certain Individual 
claims are not p•nued. The effect of this rule is tbat if the attorney hu made a mistake In determining which claim to 
pursue, the plaintiff is not bound to second-guOQ the attorney, but may await the outcome of the action the attorney elec­
ted to bring without forfeiting the right to sue In malpractice for tlilure to bring an action on an alternative claim. 
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Baright, above. 

PRACTICE GUIDE 

A pouible basis for concluding that tho statute of limitations is tolled during tho period the attomoy represt:ntcd the 
plaintiff is the theory of Wlivable breach of contract. Under this theory, if the plaintiff continues to employ the attorney 
despilo tho aUomey's breach of the employment contract with the plaintiff, the plaintiff is deemed to have waived the 
breach of anticipation that the attorney would take curative action. If the attorney failed to do so, this failure constitutes a 
separate breach of the contract and a separate cause of action acc:uril18 at the time the error becomes Incurable. Hawever 
this lheory is dependent upon the actual occurrence of second breach of the contract. If the plalntJfT discharges the attor~ 
ney after the first breach, thereby preventing the attorney from committing a second breach, this theory may be available, 
and even if available, it will not pennit the plaintiff to alleae an accrual date for a cause of action against the attorney any 
later than the date of the attorney's discharge, since the discharge tennlnates the attorney's right to act on behalf of the 
plaintiff. See Brantley v Dunstan, 10 NC Aptl 706, 179 SE2d 878 (1971). 

The attorney's continued representation of the plaintiff may be deemed to terminate OR the date that a court formally 
relieves that attorney. Berry v Zisman, 70 Mich App 376, 245 NW2d 758 (1976}. It may also tennlntte on the date the 
plaintiff specifically discharges the attorney. Baright v Willis, lSI Cal App3d 303, 198 Cal Rptr 510 (1984). Berry, 
above; Brantley v Dunstan, 10 NC App 706, 179 SB2d 878 (1971). Even If the plaintiff does not expressly disct.rgc the 
attorney, the ettomey may be constructi"Yely diachergcd by so~ act on the part or tho plaintiff illdlcatina that the 
plaintiff no lorwcr wilhc.t to be represented by the attorney. For example, itstit1ttlon of a malpi'ICticc action against an at­
tomoy may be deemed the equivalent of a discharge. Berry, above. An attcmey may also be deemed constructively dis­
charged by the plaintlfrs initiation of grievance proceedings against the attorney based on the attorney's handling of the 
plaintift's personal injury claim. Brown v Johnstone, 5 Ohio App3d 16S, 450 NB2d 693 (1')82) mot ovrld. 

The statute of limitations may also be tolled for other reaons, such as the incapacity of the plaintiff [ Cline v Lever 
B1·othen Co, 124 011 App 22, 183 SE2d 63 (1971 )], the minority of the plaintiff [ O'Cnllagh11n v Weltzma11, 291 Pa SuJ>cr 
471,436 A2d 212 (1981}], or the absence of the attorney from the state [ Wiloon v Econom, 56 Misc2d 272, 288 NYS2d 
381 (1968)]. 

PRACTICE GUIDE 

The statute of limitations may be tolled for more than one reason. For e.xample, where an attorney continues to represent 
the plaintiff after the occurre~~ce of an act of malpractice, and subsequently leaves the state pennaoently, the attorney's 
continued representation of the plaintiff and the attorney's absence from the state may combine to toll the statute of limit­
ations. Wilson v Econom, S6 Mlsc2d 272, 288 NYS2d 381 (1968). 

CUMULATIVE SUPPLEMENT 

A.LR. Library 

When Slalute ofUmilations Begins to Run upon Action against Attorney for Malpnu:tice, 32 A.L.R. 4th 26 

Cases: 

Continuous representation doctrine did not apply to toll statute of limitations on clients' legal malpractice action 
against attorney, although law firm was never formally substituted for attorney as counsel in underlying medical mal­
practice action, where clients had clearly retained flnn to represent h<;r in underlying action. Ootay v. Breitb•rt, 58 
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A.DJd 2S, 866 N.Y.S.2d 638 (1st Dep't 2008), appeal dismissed, 12 N.Y.3d 780, 879 N.Y.S.2d 55, 906 N.E.2d 1089 
(2009), ordervaceted, 12N.Y.ld 830,2009 WL 1259020 (2009) and rev'd on other grounds, 2009 WL 1794769 (N.Y. 2009). 

Under doctrine of eo~~tlnuous representation, limitations period was not tolled for fonner client's legal rnalpractice 
claims againsc law firm that had sent written notice to client of unwillingness to punue underlying medical malpractice 
and wrongful dealh suit, although law firm failed to seek leave to withdraw as counsel, since client acknowledged receipt 
of letter notifYing of termination of their relationship, cHant considored law finn to have abandoned underlying action, 
and client began seeking new counsel. McKinney's CPLR 214{6), 32l(b)(2). Frenel1man v. Quellcr, Fisher, Dienst, Ser­
rfns, Washor & Kooi,L.LP, 24 Misc. 3d 486, 884 N.Y.S.2d S96 (Sup 2009). 

!Top or Seetlonl 

lEND OF SUPPLEMENT) 

§ 31. Complaint and Answer 

In order to state a cause of action for legal malpractice, it is neceJsary that the complaint fairly apprise the defendant 
of the alleged acts of malpractice the plaintiff intends to prove. Richardson v King. 36 AD2d 781, 319 NYS2d 218 
( 1971 ). For oumplc, if the plaintiff alleges malpractioa lnvolvins the defendant's failure to dlllgently prosecute an action 
based on the plaintift's Injury claim, It is necessary for the plalntifT to describe the nature of the claim in sufficient detail 
to pennlt the dofondallt to identify it, and to allose that, had the dekndant prosecuted it diligently, the plaintiff would 
have obt.ined recovery. It is not necessary for the plaintiff co spcoifically plead negligence on the part of tlte defendant 
or the plaintifl's freedom ftom contributory negligence. Richardson, aboYe. 

PRACflCE GUIDE 

A legal malpractice claim partakes of elements of both tort and contract See § 2. Although the plaintiff, out of an abund· 
ance of caution, will probably wish to characterize the action as one in tort and contrv.ct, the plaintifra characterization 
will ordlnariJy have no effect on the outcome of the action since modern rules of notice pleading require a complaint to 
coatain a statement of the claim a11d demand for relief, but not a statement of the legal theory upon which the claim is 
baaed. See, e.g., Cordial v Gri~mt, 169 bld App S8, 346 NB2d 266 (1976). Moreowr, ~· will ordiurlly consider a 
legal malpractice action to involve claims in both lort and contract. even though the complaint refers to only one or the 
other thCOI')' of recovery, See WingRte v National Union Pire Insurance Co, 435 So2d S94 (La App 1983) cart den 440 
So2d 762 (La 1983). Nor can the plabltiff ordinarily cobtrol lhc outcome of the action by asserting a rigltt to rec:over only 
in 1ort or only In contract, since It is ~e naiUre or substance of the action, rather thin the asserted theory of recovery, that 
will ddennine such malte!'S u the appropriate stat1te of limitations. Sec Whitehouse v Quinn, 4n NE2d 270 (lnd 1985). 
But see Harrison v Casto, 271 SE2d 774 (W Va 1910) [IUgCIIIing lhat language of complaint may determine whether 
suit sounds In tort or contract, and whether tort or contract statute of limitations goverm]. 

The defendant, in answoring the plaintiff's complaint, should specifY the grounds upon which the complaint is being 
contosted, including any affimatlontlvc dcfensca wlrlch are souaht to be raited, even though the po~sible bft\aroated 
nature of the trial of a lcpl malpractice action [see § 32] may mean that cer1atn issues aro not consideted until the 
plaintiff has prevailed on other issues. For example, oven though the question of the solvency of the defendant in the un­
derlying personal injury action becomes relevant Ol'lly after it ha been shown that the plaintiff would have J~Rvalled In 
the action and woukl have been awarded a judgment for damages, it ia nevertheless necessary for tM defOIIdant to raise 
the issue of the collcctibility of damages In a timely fashion. rather than def'endiag on the ground that the plaii'Clff could 
not have prevailed in the action, and then seeklag to raise a question as to the collectibility of the judgment only after the 
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primary defense has failed. Sec Baker v Beal, 225 NW2d 106 (Iowa 1975). Sec also Wagner v Tucker, 517 FSupp 1248 
(SD NY 1981) (defendant has burden of gGing forward with evidence on issue of collectlbility}. 

§ 31. Conduct orTrlal 

Unless an action based on the plaintiff's personal iqjury claim proceeded to trial and judgment, a legal malpractice 
action basad on the defendant's handling of the claim will involve tho question whether the plaintiff would have pnwalled 
In tho underlying IICtion had it proceeded to trial. Consequently, the parties will haw to conduct a "trial within a trial" to 
determine not only tho question whether the defendant breached some duty (o the plaintiff, but also whether this breach 
led to the loss of the plaintiff's personalil\iury claim. Frequently, trial of the malpractice action will be bifUrcated to con­
sider separately the question of the defendant's negliaence and the poasible effect of such negligence. See Gibson v Tal­
ley, 162 Ga App 303, 291 SE2d 72 (1982); Young v Jones, 149 Ga App 819, 256 SE2d 58 {1979); Hoppe v Ranzlni, 158 
NJ Super 158, 385 A2d 913 (1978); Fuschetti v Bierman, 128 NJ Supe1· 290, 319 A2d 781 (1974). For example, the issue 
of tile defcndlnt's alleged negligence may be Cried first, leaviJ~ for a later trial, if necessary, all questions relating 1o the 
unclerlylft8 personal iqjur,y action, Including both the liability of the defendant in that action and the clmllges the pbinliff 
milhf have been awarded. Pushettl, above. The coart may also order consideration together with questions of the defend­
ant's nogiJgence and che amount of damlges the plaintiff would have been awarded in the underlying personal Injury ac­
tion, but fbr the dofaullnt's ncgllgonce. leaving for later consideration the question of the amount of' the judgment which 
could have been collected fiom tbe defendant in that action. Gibson v Talley, 162 Oa App 303, 291 SE2d 72 (1982): 
Hoppe v Rftt1Zini, 158 NJ Super 1~8. 38S Ald 913 (1978). 

PRACfiCE GUIDE 

The trial court hu considerable di~retion as to the manner in which trial of a malpractice action may be bifurcated. For 
example, notwithstanding a bifurcation order, the court may pennit the plaintiff to present Its entire case uninterrupted 
and in its entirety as long as the defendant Is not thereby precluded from presenting contradicting evidence as to my pert 
of the plaintiffs case. Young v Jones, 149 Ga App 819, 256 SE2d 53 (1979). The two portions of a blf\arcated malprac­
tice action may allo be tried as though they wao two separate suits. However, where this is done, it is generally prefer· 
able to tty both portions before the same jury, since a second jury, hearing only evidence on tho damaps iasuo, would be 
unable to take into accomt tile extent to which the defemdant•s negligertce may laaw handlcapped the plaintiff in produ­
cing evidence of dam~ges. Fuschetti v Biennan, 128 NJ &1p01 290, 319 A2d 781 (1974). For similar reaona, in a non· 
jury trial, the most appropr'-te procedure may be to acltedule both portion• of the case fuT sequential hearing before the 
same judge. Oeorge v Caton, 93 NM :!70, 600 P2d 822 (1979) cert quashed 93 NM 172, 598 P2d 215 (1979). 

Even if a trial is bifurcated, the plaintiff may be entitled to partial summary judgment Thus, for eX&mplo, partial 
summar)' judgment may be ordered on the issue of the defendant's negligence if tile defendant fails to set forth any facts 
excusing a fafl11re to prosecute an action on the plaintiff's personal Injury claim. Olndden v T .ogan, 28 AD2d 1116, 284 
NYS2d 920 (1967}. 

PRACfiCE GUIDE 

The question of an attorney's negligence is ordinarily a question of fact. House v Maddox, 46 Ill App3d 68, 4 Ill Dec 644, 
360 N62d SRO ( 1977); Katsaris v See lsi, 115 Misc2d II S, 453 NYS2d 994 ( 1982). However, the question may be de­
cided as a matter of Jaw if the facts supporting a nndina of negligence are so compelling that no conflicting Inference 
could be drawn. Katsaris, above. 

Since a malpractice action may require reconsideration of some aspects of the claim from which it arise&, such as the 
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adequacy of tho vordict, the malpractice action may be refcmd for trial to a judge other th1111 the judge who conducted 
the trial of the action on the underlying claim. See KRlll8ris v S«lsi, II S Misc2d II S, 453 NYS2d 994 (1982). 

PRACfiCE GUIDE 

If resolution of a malpractice action requires the court to consider the validity of the judgment in the underl)'ing action, 
the q1.10ation may arise as to whether it is proper to permit the judgment to be reviewed by tho court hearing the malprac­
tice action, rather than an appellate court. Some states pennit the court hearing the malpractice action to consider the 
validity of the UJiderlyins judgment, thereby obviating tho need to refer the question to an appella.te court. Sec Ka!saris v 
Scelsi, 115 MiscU ·115, 453 NYS2d 994 (1982). Where this is the case, the court hearing the malpractice action will be 
bmed &om rettjin& the case on lis facts and wil1 be abfe to find the underlying judgment erroneous only if it would be 
reversible as a matter of law. Katsaris. above. If the court hearing the malpractice action Is not permitled to pass on the 
propriety of the judgment, an attempt to raise a question as to the judgment's propriety may be deemed to constitute a 
collateral attack on dte judgment, in which case the judgment would act es a bar to bringing a malpractice action unless 
and until it is overturned on direct challenge. See § 22. 

§ 33. Plaladff's Proof 

[Cumulatl~ Supplement) 

B. Proof 

Tho plaintiff in a legal malpra.ctice action bears the burden of establishing a prima facie case [see §§ 4- 7, respecting 
~pecific elements of a prima faeie case) by a preponderance of the evidence. Rogers v Norvell, 174 Gn App 453, 330 
SE2d 392 (1985). Thus, to establish an attorney's liability for malpractice in handling a personal injury claim, the 
11laintiff must prove that tho altorney was employed to handle the claim on behalf of the plaintiff, that the Rttomey mis­
handled tho claim in a manner amom1ting to a failure to exercise the ordinary knowledge, care, skill, and diligence expec­
ted of attorneys, and that tho attorney's handling of the claim caused injury to the plaintiff. 

In order to establish tbat thou was an attorney-client relationship between tho partlos, the plaintiff should place into 
evidence the wrhteu agreement by which the plaintiff retained the defendant, If aucll an agreement exists. Otal testiii'KJIIy 
is ordinarily admlaaiblc on this nWter, but if the parties had a written aweement, the parol evidence rule may bar the 
plaintiff from seeking to alter the terms of the written agreement by oral testimony. Sec !-Jansen v Wightman, 14 Wash 
App 71, S31 P2d 1238 (1975). 

PRACJ'ICE GUIDE 

If the defendant Is deceased, the plaintiff or anyone else interested in the action may be barred fro01 testizylng as to the 
exiatcnce of an attorney-client relationship by reason of a "deadman's statute.'' In such a case, the attomoy-cUent relation­
ship will have to be established through written evidence or tho testimony of a person who Is neither a party to tho action 
nor interested in its ouk:omc. lf a written agreement Is unavailable, it may be possible to document the rolationsbip by 
correspondence ftom the defendant referring to the plaintiff's case, or by letters or other documents signed by the defend· 
knt in the capacity ofattomoy for the plaintiff. Wagner v Tuokcr, 517 FSupp 1248 (SO NV 1981 ). 

Onco an attorney-client relationship is established, the plaintiff must prove that the dcfenda.nt, either throuah an act 
or failure to act, tiifed to exercise on behalf of the plaintiff the ordinary knowledge. care, skill, a.nd diUgence expected of 
attorneys. Evidence of the attorney's malpractice must be produced, since the mere fact that the plaintift's personal if\iury 
claim reached an unfavorable conclusion eroates no presumption that the defendant breached a duty to the plaintiff. Oans 
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v Mnndy, 762 F2d 338 (3rd Ch· Pn 1985). The testimony of the plaintiff or other nonexpert may be used to establish what 
tho defendant did or f&iled to ~o. but expert testimony is ordinarily required to establish that the defendant's conduct 
amounts to malpraotice. See,§ 39, respecting expert testimony. 

PRACrJCE GUIDE 

Although the defendant's breach of duty. to the plaintiff is an clament of proof that is separate and distinct ft-om proof of 
the consequence, of the breach, It is seldom possible to establish a breach without relating the defendant's conduct to its 
consequences. Most eJTOrS or omissiom do not exist in the abstract, but only in relation to the particular facts of a case. 
To establish a breach of duty, the plaintiff must prove not only what tho defendant did or ~iled to do, but also what the 
defendllnt should have done and how this would have chanpd the outcome of the case. For example, tho plaintiff cannot 
establish the defendant's malpractice merely by alleging tbat, if more attention had been paid to the case, the defendant 
could have discovered its weaknesses and taken steps to overcome these weaknesses, but must also establish that such 
steps actually could have resulted In a more favorable outcome. Glenna v Sullivan, 310 Minn 162, 24S NW2d 869 (1976). 

However, tho damages the plaintiff suffered may be established without reference to how or why the plaintiff's clahn was 
lost. Consequently,lfthc defendant admits milbandling the claim and spei:ltlcally denies only a causal link between the 
way the claim was handled and the loss BUffered by the plalatlff, the plaintiff may bo barred from introducing any evid­
ence as to the deftmdlnt'a conduct In such a case. this ovldence Is not only irrelevant to the questions of damages, but 
also prejudioial, because it impugns the character of the dafcndant without demonstrating the validity of the underlying 
claim. Cook v Ootdd. 109111 App3d 311, 64 Ill Dec 896,440 NB2d 448 (1982). 

CUMULATIVE SUPPLEMENT 

Cuts: 

Under New York Jaw, former client was not required to show that he would have had certain success on appeal of 
adverse judgment in personal injury adion, in l9l malpractice claim, based upon attorney's failure to perfact appeal of 
adverse judgment; rather, the district court waa required to determine what tile appellate court would have done upon re­
view of the personal injury actioo, using the SMnO standards that the appellate court would have applied. ~n Ships, 
Inc. v. Stiles. :us F.3d Ill (2d Cir. 2002); West'1 Key Number Dipst, Attorney And Cliellt ~112. 

Legal client, who su(lioiently alleged in her lese! malpractice action that attorney was repreaenling her when stltute 
of limit.tiDJIII ran on her pe110nal injury claim apinst third pert)' without timely action being filed, was not required to 
tlle certlficare of review, atteat1ng thlt conaulted expert had concluded action did not lack substantial justifi01tloa, to es­
tablish existence of attorney-client relationship with attorney. Giron v. Koktavy, 2005 WL 427697 (Cola. Ct. App. 2005) 
; West's Key Number Disest. Attorney Aad <lielltc-t29(1), 

A lee,aJ malpractice action to recover for the failure, of tho client's former attorney, to properly pursue the client's 
medical malpr.ctiee action was properly dismissed after the trial coun, as a discovery sanction, barred the client from 
calling any export witnesses, since, in order to establish a prima facie case, the client was required to prcaent both expert 
legal testimony (to establish the stmt.d of care applicable to the attorney's conduct) and expert medical testimony (to 
establish the standard of care governing the conduct of the medical malpractK:e defendants). Prather v McGntdy, 261 Jll 
App3d 880, 199 Ill Dec 460, 634 NE2d 299 ( 1994 ). 

(Top ofS~tlonl 

)END OF SUPPLEMENT) 
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The plaintiff bears the burden of proving not only that lhe defendant mishandled the plaintiffs personal injury claim, 
but also that the claim was meritorious and would have resulted in recovery for the plaintiff, but for the way in which It 
was handled by tho defendant. Cook v Gould, 109 Ill App3d 31 I, 64 Ill Dec: 896, 440 NE2d 448 (11>82); Lowe v Contin­
ental Insurance Co, 437 So2d 925 (La App 1983) cert don 442 So2d 460 (La 1983) cert den (US) 104 SCt 1924, 80 
LBD2d 470 (1984). To meet this burden, the plaintiff must place into evidence those facts which are neceaaaey to estab­
ll!h a cause of action based on the claim under the law of the state in whieh the action on the claim would have been 
brought. Hoose v Maddox, 46 Ill App3d 68, 4 Ill Dec 644, 360 NE2d SBO (1977}. However, the pltintlff docs not neces­
sarily have to nepte all possible affinnative defenses which the defendant might have raised to the action. Piel v Dillard, 
414 Sold 87 (Ala App 1982). Thus, where it is alleged that the attorney failed to bring a timely action on the plaintiffs 
clahn, although the plaintiff ultimately must prove that the defendant was negligent In permitting the statute of limita­
tions to run, tho plaintiff may not be required to prove that an action actually was bro•ght on the claim and that tho de­
fendant In the acdon 111ised the statute of limitations as an affirmative defense. W.Jkor v Porter, 44 Cal App3d 174, 118 
Cal Rptr 468 (1974); Puscheai v Bierman, 128 NJ Super 290, 319 A2d 781 (1974). Rather, the plaintiff may eacabliah a 
prima facie cue by allowing that tho statute of limitations has run, wltereupon tho burden shifts to the defondant attorney 
to show that tho 1tatute of IimU.tiona would not opCillte as a bar to ~ action. Fuschcttl, above. Ukewiae, although the 
plaintiff may hear the burden of provi• that one or more of several potential dofendants in the underlying personal in­
jury action would havo boon liable, it may not be necoesary to provo which defendant or defendants were actually liable. 
Walker v Porter. 44 Cal AppJd 174, II 8 Cal Rptr 468 ( 1974). 

Both the proof that is IICCOSS8l)' to establish the merits of the underlying claim and the cvldenco which will be avail­
able to do so depend in largo IMISure upon how far the claim proc:eeded toward judgment before terminating adversely. 
The record of any court proceedings Involving the claim will be of relevance not only to show what the defendant did or 
failed to do, but alto whether the defendant's act or omissions were responsible for the unsucc:essful outcome of the case. 
StPierre v \Vashofsky, 391 So2d 78 (to App 1980) cert den 396 So2d i328 (La 1981); Walker v Bangs, 92 Wash2d &54, 
601 P2d 1279 (1979}. The record may also ha~ the effect of eliminating certain isnes. Por example. where the plaintiff 
sues the defendant for failing to bring an action on the underlying claim within the time required by tile statute of Iimica­
tioos, tho plaintiff may show that a limitations defense was railed and uphold in order to prevent the defendant from ar­
guing that the claim remained viable. House v Maddox, 46111 App3d 68,4 ill Dec 644,360 NE2d 580 (1977). 

PRACTICI. GUIDE 

Where the record of an action brought on the underlying claim is available, It is the best evidence of the events that tran­
spired. Wilker v B.nas. 92 Wash2d 8S4, 601 P2d 1279 (1979). S.cb records are generally admiatble in a malpractice 
action, oven if they tecllnically are hearsay. because of tho high dcaree of trustwol1hineas which follows fi'orn their man­
ner of production. However, in many cases, such rocords will not be subject to a hearsay objection since they will be 
offered not to establl1h the truth or falsity of the matters contained therein, but mcroly to establish that such matters were 
raised or considered. Walker, above. 

In many legal malpractice actions, the underlying personal Injury claim will not have proceeded to trial or judgment, 
and there will be at moat an iacomplete record of the issues and evidence relevant to tho claim. In such a case, It will be 
necessal')' ror tho parties to conduct a "trial within a trial" to detcnnlnc tho intrinsic validity of an action buecJ on the 
claim, any negligence by the defendant In handling the claim, and its probable effect on the outcome would have been fa­
vorable to tho plaintiff. Williams v Bash man, 457 FSupp 322 (ED Pn 1978); C'.ook v Gould, I 09 ill App3d 311, 64 Ill 
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Dec 896, 440 NE2d 448 (1982); Lowe v Continental Insurance Co, 437 So2d 925 (Ln App 1983) cert den 442 So2d 460 
(La 1983) cert den {US) 104 SCt 1924, SO LED2d 470 (1984); Christy v Salitcnnan, 288 Minn 144, 179 NW2d 288 
(1970): Gladden v Logan, 28 AD2d 1116, 284 NYS2d 920 (1967). In general, this phase of the malpractjoc action pro­
ceeds as though it were an original proceeding on tho personal injury claim, with the plaintiff presenting evidence and 
seeking to eatablisb the claim. llerston v Whitesell, 374 So2d 267 (Ala 1979). 1bua, for example, where the plaintiff al­
Iases that the dofend11r1t's failuro to bring suit led to the loss of a claim for injuries suffered In an automobile accident, 
evidence of the plaintiff's injuries, Including medical records, ~pert testimony, and the testimony of the pll\intltrs relat­
ive& and other acquaintances as to the plaintifl's physical condition before and after lhe accldeeat may be relevant to 
demonatrate the value and viability of tbe claim, since this is the type of evidence the plaintiff would produee in an ac­
tion to recover for the.~e if1iuries. Plel v Dillard, 414 So2d 87 (Ala App 1982). Some additional evidence may be available 
to the plaintiff which would not have been available or admissible in an action on the personal injury claim. For exunple, 
evidence of settlement offers by the defendant in the personal injiH}' action is admissible to show that the plaintiff had a 
valid claim. House v Maddox, 46 Ill App3d 68, 4 Ill Dec 644, 360 NE2d 580 (1977). However, en admission by the at­
torney with a view toward compr01nise of the plaintiff'$ malpractice claim is inadmissible. Gibson v Talley, 162 Ga App 
303,291 SE2d 72(1982). 

PRACfiCB GUIDE 

Although the plaintiff generally approaches a malpractice ~ion in the same manner that lhe underlyln& personal illiury 
action would have been approached, there will bo some differences. By bringing a malpractice action, the plaintiff ofl'ect­
ively denies tho etrront viability of the personal injury action and seeks to prove only that the personal irdury olaim was 
once viable, and that it was lost or diminished in value throuah the defimdant's handling of it. On issues relating to the 
merits of the personal Injury elalm, the plaintiff must continue to take tho aamc approach that would have been taken in 
an action oa the claim, ~ince the plaintiff must prove that the claim wu meritorious in order to recover damagaa for mal­
pnctlce. However, with respect to issues not going to the merits of the claim, such as the defoMo of limitations, the 
plaintiff may adopt the position that would have been taken by the defendant in an action on the claim, asserting that the 
defense is valid and prevents recovery on the claim. The defendant-attorney adopts the position that would have been 
taken by the plaintiff in the underlying action, asserting that the def'erlse ia invalid, or at Jciast waa invalid at the time the 
attorney was repraenting the plaintiff, so that the plaintiff's remedy is to bring an action on the peraonal injury claim, not 
a malpraatice action. 

CUMULA TJVE SUPPLEMENT 

C"..aau: 

To cstabllsh damages as a ruult of attorney's malpractice. client had burden of proving that judgment in underlying 
suit would have been obtained in her favor, and thiiS, trial court's explanation that jury first had to decide what underly­
ing case was worth did not prejll<llc:e attorney, as jury could have freely decided underlying case was Worth nothing. 
Lewis v Uselton, 224 Ga App 428, 480 SE2d 856, 97 FCDR 131 ( 1997). 

(Top or Seetio•• J 

(END OF SUPPLEMENT! 

§ 3~ Plalntlrrs Proof-Satisfaction of Jud&ment 

Since an attorney's malpractice in handling a penonal injwy claim results in a loss to the plaintiff only if damages 
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could actually have been recovered in an action on the claim, iu order to establish the attorney's liability. the plaintiff 
must prove not only that damages would have been awarded in an action on the claim, but that the judgment would or 
could have been satisfied. Wagner v Thcker, 517 FSupp 1248 (SD NY 1981); Williams v Bashman, 457 FSUJ)p 322 (ED 
Pa 1978); Sitton v Clemenn, 257 FSupp 63 (BD Tenn 1966) aft'd 38~ F2d 869 (6th Cir 1967); Baker v Beal, 225 NW2d 
106 (Iowa 1975); Hoppe v Ranzlni, I 58 NJ Super 158, 385 A2d 9 !"3 (1978). The plaintiff may do this by showing that 
the defendant's assets and income would be sufficient to satisfy the judgment. Sitton, above; Koeller v Reynolds, 344 
NW2d S56 (Iowa App 1983). The plaintiff may also produce evidence that the defendant carried insurance from which 
the judgment could be satisfied. Koeller, above. The plaintiff may be able to rely on indirect evidence of the defendant's 
life5tyle. Sitton, above. If the current assets of the defendant are insufficient to satisi}r the judgment, the plaiatiff may 
produce evidence of the defendant's potential earnings, together with evidence of the maximum length of time the 
plaintiff would have to recover the judgment under the applicable state law. Sitton, above. Regardless of the type of 
proof presented, the plaintiff may be required to do more than present evidence that any judgment in the underlying ac­
tion could have been recovered from the defendant; the plaintiff may be required to produce evidence sufficient to estab­
lish that the plaintiff could have recovered ftom the defendant the entire amount which the plaintiff seeks as damages 
from the attomoy. Sitton, above. See also Koeller, above [plaintiff must prove not onl[ that 1ortfeasor was insured, 
bu • · · assets from which )udgmen m excess of lnsuiiriee,olicy 

recove 

PRACI'ICE GUIDE 

Many courts have displayed a reluclance to transform the plaintiff's burden of proving the collectibility of a judgment in 
the underlying action Into a presumption of the insolvency of die defendant in that action. Consequently, some courts ap· 
ply the rule lhat, although !he plaintiff bears the burden of proving coll~tibility, the attorney bears the burden of at least 
raising· collectlbillty as an issue by introducing some evidence that the defendant in the underlying action was insolvent 
or of limited means. See Wagne•· v Tucker, 517 FSupp 1248 (SD NY 1981 ). See also Christy v Saliterman, 288 Minn 
144, 179 NW2d 288 (1970) [noting that attorney failed to raise collectibillty issue]. The plaintiff may not have to pro­
duce evidence that the judgment would have been collectible if the defendant is a person or party whoso solvency is 
known beyond question. Koeller v Reynolds, 344 NW2d 556 (Iowa App 1983}. Even if the defendant's solvency is not 
known beyond question and the plaintiff fails to produce any mdonce whatsoever as to tho question of salvency, the 
court may be wilting to take judicial notice of various state laws, such as mandatory minimum automobile liability insur­
ance requirements or a statute allowing an extended period of time for racoveriag personal iqjury judgments as a basis 
for concluding that it is probable that at least some damages could have been recovered from the defendant. See Wagner, 
above. Bven a stipulation that the defendant was uninsured and in&olvent may not prevent the plaintiff from attempting to 
prove that some damages would have been recoverable. Hoppe v Ranzini, I58NJ Super 158,385 A2d 913 (1978). 

Since evidence of the defendant's ability to respond in damages is irrelevant to the question whether the plaintiff's at­
torney was negligent in failing to obtain recovery of damages, the plaintiff may be allowed to introduce evidence of the 
defendant's financial status only after the question of the attorney's liability has been decided favorably to the plaintiff. 
Gibson v Talley, 162 Ga App 303, 291 SE2d 72 (1982). 

PRACfiCE GUIDE 

The facts tho plaintiff must prove to establish the attorney's liability always depend upon the nature of the malpractice al· 
leged. Although it is ordinarily necessary for the plaintiff to establish that a potential defendant in an action on the per· 
sonal injury claim was solvent in order to show that damages would have been recoverable, 1his is not always the case. 
For example, the particular facts of the plaintiffs malpractice claim may require the plaintiff to establish that a specific 
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potential defendant was financially unable to satisfY a judgment in order to show that the attorney mishandled the claim 
by proceeding qalnllt that defendant. See, e.g., Rodriguez v Horton, 95 NM 356, 622 P2d 261 (NM App 1980) [action 
against attorney for inducing inadequate settlement with financially responsible dofondants). In such a case. in addition 
to establishing the buic fact that the defendant wu insolvent, the plaintiff may also need to Introduce &wldence 8$ to the 
attorney's failure to advise the plaintiff of the defendant's financial oondition and the sm&\11 likelihood of recovering dam­
ages. See Hoppe v Ranzini, IS& NJ Super 158,385 A2d 913 (1978). 

§ 36. Defendant'• Proof 

{Cumulalive Supplement) 
As a general rule, an attorney is presumed to have properly discharged the duties of representlliJ a client until the 

contrary is shown. Gans v Mundy, 762 F2d 338 (3rd Cir Pa 198S). Con&eeJ~ently, an attorney who is a defendant in a 
malpractice action does not bear the burden of proving the propriety of his or her actions. However, in some instances, 
the attorney may bear the burden of going forward with the evidence to explain an apparent error or omiSIIion. For ex­
ample, where 111 attorney has agreed to handle a client's pereanal if\jury claim. thiiS Implicitly repre~ that the claim 
is meritorious, but then fails to bring a timely action on the claim, tho attorney may be required to expllin why an action 
W8$ not brought. Cook v Oould, I 09 Ill App3d 311, 64 Ill Dec 896, 440 NB2d 448 (1982); Jenkins v St Paul Plre & Mar­
ine lnsurar\Ce Co, 393 So2d 85 I (La App 1981) affd 422 So2d 1109 (La 1982); Togstad v Vesely, Otto, Millet· & Keefe, 
291 NW2d 616 (Mimt 1980). In such 1 case, tho attorney cannot aimply rely on tho usual prCSliDiption that the IIUitter was 
handled properly, because of tho inconsistent manner in which it was handled. Therefore, the plaintiff may et1abliah a 
prima facie case in an actloo. based oo tho loss of a mcritorioua claim by provn.& thlt the dofendut agreed to repreaent 
the plalntlfl' on the claim and then failedto assort tho claim on a timely basis. The burden of going forward with the avid· 
ence then shifts to the defatdanl to overcome the plaintiffs case by evidence that tho plaintiff could not have succcecled 
on tho claim. lenkins, above. Tho defendant's respons~1n1ity to present at least some evidence as to the lack of value of 
the plaintiff's personal injury claim is sometimes viowed as an equitable estoppel. Under this view, since It is the defend· 
ant's responsibility that the merits of the claim were never established at trial, the defendant is barred from simply deny· 
ing the viability of the claim, and instead bears the burden of presenting Rt least some evidence as to its lack of merit. 
Cook v Gould, 109 Ill App3d 311, 64 Ill Dec 896, -440 NE2d 448 ( 1982). 

PRACTICE GUIDK 

lf the defendant originally admits an allegation made in the complaint, but subsequeotly seeks to litigate tho matter, the 
admiaion in effect J'e\'el'les the burden of proof, placing upon the defendant the bunion of making an exceedingly strong 
showing that the allegation Is untrue. Thus, for example, in Dmtctn v Lord, 409 PSupp 687 (ED Pa 1976), where the de­
fend&Dt, by permittiag a default judgment, was deemed to have admitted all material allegatiOI'lll in the complaint, inelud· 
ing tho collootibility of Ill)' judgment which ml&ht have becft reodorod in the underlying peraonal lnjlll}' action, the de­
fendant oould not avoid liability by asserting that the plalntifT failed to prove collectibility, but was required to make a 
strong showing that !he judgment in the underlying action would have been uncotlectible. 

Of course, the defendant bears the burden of proving any affinnative defense, such as conlribulory negligence on the 
part of the plaintiff. Piel v Dillard, 414 So2d 87 (Ala App 1982); Hansen v Wightman, 14 Wash App 78, S38 P2d 1238 
(1975}. 

Reference to the record of any proceedings involving the plaintiff's personal injury claim may serve to counter the 
plaintift's tactual allegations or elltablish that the defendant's alleged negligenQC wu not the cause of the U!18UCQoSSfuJ 
outcome of the case. St Pierre v Washofsky, 391 So2d 78 (La App 1980) cert don 396 So2d 1328 (La 1981) [granting 
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sumllliii)' judgment where, as matter of law, defendant's alleged negligence could not have caused loss of underlying claim]. 

If an aotion on the underlying claim did not proceed to trial, the defendant, like the plaintiff, wlll have to offer ovid· 
encc not only on the question of the defendant's alleged tleBiigOilCCI, but also tho viability of tM claim and its potential for 
resulting in the actual recovery of damages. In general, the defendant will seek to establish matters in defense in much 
be same manner as the plaintiff seeks to establish the clements of a prima fllcle oasc, i.e., throush the te~tirnony of legal 
experts to rebut evidenco of negligence, through the testimony of witnesses to the events giving rise to the underlying 
personal Injury claim, possibly medical or other expert teatlmony to rebut tho plaintiff's claim of damages, and also 
through evidence concerning the financial resources of the defendant In the underlying action to establish that damages 
would not have been recoverable even if a favorable verdict had been rendered in the action. 

PRACfiCE GUIDE 

1\s is pointed out in Williams v l:lnshman, 457 FSupp 322 (ED Jla 197S), an attomey's own negligence may be an import­
ant factor in the attorney's favor, since the plaintiff will face evldemiary problems in proving thal the underlying action 
would have been successful where, because of the defendant's negligence in failing to brfng the action. no discovery was 
undertaken and only limited and circumstantial evidence exists as to the circumstances ofthe plaintiffs injury. 

CUMULATIVE SUPPLEMENT 

Cases: 

See lgna•·ski v Norbut, (1995, 1st Dist) 271 lll App 3d 522, 207111 Dec 829, 648 NE2d 285 § 9. 

I Top of Section I 

lEND OF SUPPLEMENT! 

§ 37. Defendaat's Proof-HIUidling of Underlying Claim 

One piece of evidence which will be of particular relevance to tho defendant Is tbe case file or other documentation 
of tho defendant's Jamdling of the plaintiffs personal Injury claim. Records of the dtifendant's communications with the 
plabttiff may be Important in showing that the dcfcndant'll method of handling the claim was proper. Since the plaintiff 
will usually have gRater knowledge of the circumllauces of the Injury on which tlao claim was bued than will the de­
fendant, statements made by the plaintiff to the defendant describing the cireUIJlltances in which the injury was suffered 
may show that the defendant's method of handling the claim wu lppi'Opriate In light of tho available lnformadol.. See 
Woodn1ffv Tomlin, 616 F2d 924 (6th Cir Tenn 1980) cert den 449 US 818 (1910) [where it was alleged that defendant 
failed to infonn plaintiff of possible cause of action against driver of vehlole in which plaintiff was riding at tlme of acci· 
dent, defendant could seek to justify failure by showing that plaintiff had consistently stated that driver of other auto· 
mobile in accident was entirely at fi11lt). 

Evidence of the defendant'$ communications with the plalntUT.may also be of particular importance where the de­
fendant alleges that the plaintiff's negligence Wll8 a contributing or concurring cause of the plaintlf1's InJury. Por ex· 
ample, In Hill v Greene, 124 Oa App 759, 186 SE2d 118 (1971), where It WIIS alleged thattho defendant was negligent in 
failing to Ole a timely personal injury action, tho defendant submitted correapondence with the plaintiffs to establish that 
it wa.s the plaintiffs' own negligence, in first leading the defendant to believe that they wished to accept a settlement of· 
fer, and then in delaying in informing him that they had decided not to accept tho offer, which prevented tho defendant 
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from filing suit before the statute of limitations had run. Evidence of communications with the plaintiff may also be rei· 
evant in establishing that the defendant kept the plaintiff adequately informed. Gans v Mundy, 762 F2d 338 (Jrd Cir Pa 
1985). 

PRACfiCE GUIDE 

An adequate record-keeping system is essential, not only to justifY an attomey's actions and decisiOM in rotrospec&, but 
also to pro&pectively avoid potential malpractice claims through the establishment of adequate infonnation, dookct con· 
trol, and conflict of Interest avoidance systems. See Stern and Pelix-Retzke, A Practical Guide to Preventing Legal Mal· 
practice§§ 6.01-8.11 (Shepard's/McGraw-Hilll983). 

§ 38. Defendant's Proof-settlement Value of Claim 

Since personal injury actions are frequently settled before trial, another matter of proof of particular relevance to the 
defendant is any uncertainty as to the plaintill's ability to prevail at trial which might have led 1he plaintiff to settle the 
claim for an amount less than that originally sought, rather than proceeding to trial and risking an adverse outcome. The 
settlement value ofa claim is a matter which requires expert testimony. See§ 39. 

PRACfiCE GUIDE 

Evidence of settlement value may be excluded if it is too speculative. if Its probative value would be substantially out· 
weighed by the time that its admission would necessitate, or If its admission would confuse the jury, which must ulti­
mately determine the merits of the plaintiffs personal injury claim. Fuschetti v Bierman, 128 NJ Super 290, 319 A 2d 781 
(1974). It is not necesaary to consider the question of settlement value if It ean be found that the plalntlfl' would not have 
settled. Williams v Bashman, 457 FSupp 322 (ED Pa 1978). 

§ 39. Expert Testimony 

[CUinulative Supple1nentl 
Ordinarlly, tho plaintiff In a legal malpractice action must present expert testimony to esr.bllsh that the defendant's 

acts or omissions 11ttounted to malpractice. See Authority, thla llllction. Expert testimony may be roq11ired regardless of 
whether the action is tried before a jury or the court. House v Maddox, 46 Ill App3d 68, 4 Ill Dec 644, 360 NB2d .580 
(1977): Fisbow v Simpson, SS Md App 312, 462 A2d S40 (1913). The plaintiff cnnot avoid the need for producing ex­
pert testimony merely by claiming a breach of contract by the defendant. Fishow, above. 

The plairltlff generally will have to establilh by expert testimony not only the defendmt's neglipnco in handling the 
plaintiff's personal Injury claim, but also that the. deimdant's negligence had an effect on the outcome of the claim. Thus, 
for example, where a malpractice action Is based on the defendant's alleged failure to conduct an adequate inveatigatlon 
of the underlying claim, the plaintiff must do more than merely present export testlmoay that the defendant mould have 
investipted the claim more thoroughly to identity all possible theories of recovery. Rather, tho plalatlff muat ])lelent ex­
pert testimony that an alternative theory was viable and supportable, md that the defendant was negligent in not asserting 
tt. RotTer v Cooke, 3 13 NC 338, 329 SB2d JSS ( 198S). 

PRACTICE GUIDE 

Although the defendant will ordinarily present expert testimony that the defendant's conduct was not negligent, cross­
examination of the plaintiff's expert may produce the same result. For example, where the plaintiff's expert testifies that 
proper represoatation would ordinarily require joining a person as a defendant even if tltcre was room for doubt whether 
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the person miaht or might not be liable. the defendant, on crou-oumination of the witness, may be able to elicit from the 
witness an admission tflat there may have been valid reasons not to name the person u a dofendMt. Cook v ltion. 409 
SW2d 47S (Tex Civ App 1966). The defendant may also bo able to get a witlless to admit that enors of the type in ques­
tion are commonly made, even by competent attorneys. See Arp v Kerrigan, 287 Or73, S97 P2d 813 (1979) [expert ad­
mitted making error in serving parties similar to defendanrs error]. 

A possible exception to the rulo requiring expert testimony applies where the defendant's negligence is so obvious 
that even a lay person would have no difficulty in rea>gnizing it. GilDS v Mundy, 762 P2d 338 (3rd Clr Pa 1985); Ki~h 
v DUI')'CII, 21 Cal3d 303, 146 Cal Rptr 218, 578 P2d 935 (1978}; Houao, above; Baker v Beal. 225 NW2d 106 (Iowa 
1975); Pishow, above; Joos v Auto-Ownel's Insurance Co, 94 Mich App 419, 288 NW2d 443 (1979} later app Jo08 v 
Drillock, 127 Mlch App 99, 138 NW2d 716 (1983) revel on other grds 338 NW2d 736; George v Caton, 93 NM 370, 600 
P2d 822 (1979) cert quashed 93 NM 172, 598 P2d 215 (1979). For examplo, a nonexpert may well be able to recognize 
that It Is negligent to file suit after the statute of limitations has run, where the fact that the defendall( missed the tiling 
deadline is neither disputed nor excused. 1-k>use, above. However, even a failure to file a timely action may not amount to 
negligence If the failure was based on the reasonable belief that the plaintiff did not have a viable cause of action. 'I'Jwe­
fore. expert testimony wm be necessary to estabfish whether such a failure amounted to actionable negligence. Koelle•· v 
Reynolds, 344 NW:2d SS6 (Iowa App 1983). 

'IRe need for experC testimony to establish the extent of an attorney's duty to inveatigate is particularly ac:ute where 
investigation would require the lltomey to make out-of-pocket expenditures. ainco tbe extent to which an attorney, In the 
oxerds~ of duo care, should advance fimds to hire invatigators, depose witnesses, etc. is not a rnaltcr of common know­
ledge which em be determined without export testilllOn)'. Kinch, ahem. 11m plaintiff my be required to Produce expert 
te.timony on isl!leS other than the defendant'$ neaUgence. Expert testimony may also be required to prove that rite 
plaintiffs pcrso.l iqjury claim was viable. See Koeller v Reynolds, 344 l4W2d SSG (Jowa App 1913) (expert tostfmony 
required to establish whether traffic accident aggravated plaintiff's preexisting fnjll!}']; Davis v United Parcel Service Inc, 
427 So2d 921 (L.a App 1983) cort den 433 So2d IOS3 (La 1983) [medical testimony required to establish whether 
plaintiff could have recovered on underlying workers' compensation clatm]; Togatad v Vesely, Ouo, Mlllel' & Keefe. 291 
NW2d 686 (MUm 1910) [expert teatimooy required to establilh phyaiciln'a malpractice). In addition, It may be necessary 
to present expert testimony as to the amount tbo plaintiff probably would bave recoveted on the claim. Duncan v Lord, 
409 PSupp 617 (ED Pa 1976). In particular, the quatiOil of settlement wlue (see § 31], Is a matter wllicll requires expert 
ttstfmony. See Williams v Buhman. 4S7 FSupp 322 (ED Pa 1978); Duncan v Lord, 409 Jl'Supp 687 (BD Pa 1976); 
Fuschetti v Bierman, 128 NJ Super 290, 319 A2d 7&1 (1974). Tho witness should be prepared to testifY as to the probab­
ility of ettlement and the anticipated size of the setdement based upon the out1:o111e of similar cases and COIIsiderlns 
.such facton aa the merits of the claim, the Blllicipated size of the damage~ awatd if the case had gone to trial, and the 
possibla wllllniP\OSS of the defendant to settle. Williams. above. 

PRACTICE GUIDE 

Settlement Vlllue may be estimated by the trial judge, provided the parties stipulate to the judge's competence to make an 
estimate. Williams v Bashman, 457 FSupp 322 (ED Pa 19711). 

Autl10rity 

Expert testimony is ordinarily necessary to establish an attorney's negligence in representing a client with a pel'60mll 
Injury claim:Oeorgia 

Gibson v Talley, 162 On App 303,291 SE2d 72 (1982) 
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Third Circuit 
Gans v Mundy, 762 F2d 338 (Jrd Cir Pa 198S) 

Callfomia 
Kirsch v Duryell,21 Cal3d 303, 146 Cal Rptr 218, 573 f>2d 935 (1978) 

Illinois 
House v Maddox, 46 Ill App3d 68, 4 Ill Dec 644,360 NE2d 580 (1977) 

Iowa 
Bakerv Beal. 225 NW2d 106 (Iowa 1975) 

Maryland 
F'ishow v Sin1pson, 55 Md App 312,462 A2d 540(1983) 

Michigan 
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Joos v Auto-Owners Insurance Co, 94 Micl1 App 419, 288 NW2d 443 (1979) later app Joos v Drillock, 127 
Mlch App 99, 338 NW2d 736 (19113) revd on other grds 3.l8 NW2d 736 

New Mexico 
Rodriguez v Horton, 95 NM 356. 622 P2d 26 I (NM App 1980) 

New York 
Fidler v Sullivan, 93 AD2d 964, 463 NYS2d 279 (1983) 

Washington 
WRlkerv Bangs, 92 Wash2d 854,601 P2d 1279 (1979) 

CUMULATIVE SUPPLEMENT 

A.L.R. Ubrary 

Admissibility and Necessity of Expert Evidence as to Stand~rds of l',·ncticc mtd Negligence in Mnlptactice Action 
AgAinst Attorney, 14 A.L.R. 4th 170 

Cases: 

The plaintiff flied a legal malpractice action against the defendant attorney alleging negligence in failing to file a 
personal 11\Jury llction against the company he alleged was n:~pon~ihle for his back Injuries. In substance, the expert testi­
mony demonstrated that because !he evidence so clearly showed the plaintiff caused his own injuriee, the attorney was 
not negligent in not filing an action qaiast the corporation. Experts teltified on tho reasonableness of the attorney's judg­
ment that no viable cause of action against the third party exlated. Moreover, the lepl implications of the plalntifl's con­
tributory negligence in moving a barrel had to be preseNc:d through expert testimony because a jury would not be able to 
understand tile lsiUCS. Nika v Olnz, 199111 App3d296, 144111 Dec2SS, S.s6 NE2d 173 (1990). 

Expert f.eltimony was required In legal malpractice action brought by father of adult child killed In car accident 
against attomoy who had settled wrongful death action brought In Illinois by cllild's mother, who was attorney's client; 
father's cxper1S were pr"'Jffred to testHY about attorney's conduct in settling a wrongful death action that had been filed in 
Illinois, which required knowledge of the Illinois Wronsful Death Act and the statutory requfrernonts to be followed, and 
these issue~ wme not within the common knowlccfae of the community as a. whole. S.H.A. 740 ILCS 180/0.01 et seq. 
Storey v. Leonas, 904 N.E.2d229(1nd. Ct. App. 2009). 

The plaintiffs appealed a judgment in favor of tbc defendant attorney in a legal malpractice action stem111ing from 
the attorney's handling of a personal Injury action. The plaintiffs aued the attorney on the basis that no expert testimony 
was presented in the personal injury action to prove negligence. The plalntlffil argued that the lack of expert teatimony 
was both legal malpractice and the cause of the judgment in the personal it\Jury action being reversed on appeal. 111e 
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court noted, that it was somewhat ironic that the plaintiff clients presented no expert tcsdmony in their rnalpractic;e action 
as to the proper CCilduct of an attorney in circumstances the same as or similar to those In tho personal injury suit. There­
fore, their malpractice ac:Uon oould not be sustained and the judgment In favor of the attorney was affirmed on appeal. 
Houillon v Powers& Nats, 530 So2d 680 (La App 1988). 

!Top of Section I 

fEND OF SUPPLEMENT! 

§ 40. Espert Tati.DtOny-QuaHfleatlon of Expert 

. In order to qualify to testify as an expert in a legal malpractice action, a witness must ordinarily be an attorney, and 
profcrably be a member of the bar in the state where the plaintift's personal injury claim arose. The fact that a potential 
witness is not a member of the bar of that state does not necessarily mean the person will not ba qualified to testifY as an 
expert, particularly when: the person is a spccjalist In handling the t)'pe of personal il\iury claim in question. See, e.g., 
Walker v Bangs. 92 Wash2d &54, 601 P2d 1279 (1979} (attorney who was not member of Wuhington bar but who spe­
cialized in personal injury litigation was qualified to tesllfy as expert in malpractice action in Washi~~ton]. HOWever, the 
mere flct thai an llttonte)' is licensed to practic:c in the state wheR the plafnllfl's claim arose may not he sutllcient to 
qualifY the attorney as an expert. See, e.g., Cook v Irion, 409 SW2d 415 (lex Civ App 1966) [attorney who ptacllced in 
town located 220 mile& from city where plaintifl'a claim arose was not qualified to testify on issue of parties who should 
have been named as defendants]. 

PRACfiCE GUIDE 

[fan accident in which the plaintiff was injured also resulted in injuries to other persons, and if their claims to recover 
for their if\iuries were successful, the attorney who handled their claims may be an effective expert witnCl3s for the 
plaintiff. This attorney's testimony as to how the claims were handled may wablish not only that an alternative approach 
to tllat taken by the defendlnt was possible, but also that this approach wu preferable and In fact led to a more favoreble 
outcome. See, e.Ao. A1·p v Kerrigan, 287 Or 73, 597 P2d 813 (1979) [attorney representing penon who was injured in 
same collision In which plaintiff was ill,jured testified as to how he located and obtained service on all potential defend- ants}. 

§ 41, Expert Te1tlmeny-Defeodant as Expert 

Tho dofeodant ordinarily will be qualified to testifY as an expert In a lesal malp~ctioe action. Rogers v Norvell, 174 
Oa App 453, 330 SB2d 392 (1915). See afso Arp v Kerrigan, 287 Or 73, 597 P2d 813 (1979) [permitting attorney to testi­
fY as export in his own bohalt]. Furthermore, sinco the defendant has presumably lnWIIrlgated the plaintift's claim to de­
termine not only its merits but also the prospects of recovery, the defendant is quallf1ed to testifY as an expert on the 
value of the claim. George v Caton, 93 NM 370, 600 P2d 822 ( 1979) cert quashed 93 NM 172, S98 P2d 215 ( 1979). 

PRACfJCE GUIDE 

If the defeadant has been disbarred, this fact may be used to impoach the credibility of the defendant's testimony. Evid­
ence of disbarmont is generally admissible if the ground for disbmnent was 10111e factcr bearing upon the defendant's 
veracity, and is not subject to challenge on the ground that it is more prejudicial than probative. Fuschetti v Bierman, 128 
NJ Super 290, 319 A2d 781 (1974). 

There may be circumstances under which the plaintiff will find it advantagoous to call the defendant as a witness. 
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House v Maddox, 46 Ill AppJd 68, 4 Ill Dec 644, 360 NB2d S80 (1977); Koeller v Reynolds, 344 NW2d 5S6 (Iowa App 
1983). The defcndart's responses to some questions may prove useful in establishing other matters. For example, asking 
the defendant to assess the merits of the plaintitl's claim may place the defendant on the horns of a dilemna: by admit· 
ting that the claim was meritorlour, the defendant establishes an element of the plalntifl's prima facio case and invites 
further questions as to why the claim did not suc:ceed; by denying that the claim was meritorious, the defendant admlls at 
the very least an enor in judgment in originally agreeing to represent the plaintiff on the ~im, and may invite tho quc.s­
tion whether a person capable of such an error n:aay not have committed other errors during the course of handling the 
claim. Such an approach is not without risk, however, since the defendant undoubtedly has a pl&usible explanation for the 
way the claim was handled. 

·Certain inferences favorable to the plaintiff may be drawn from the fact that the defendant is an attorney, even 
though the defendant is not called to testify as a witnes!. For example, the fact that the defendant agreed to handle the 
plaintiff's claim Is relevant evidence th&t the claim was meritorious. See Jenkins v St Paul Fire & Marln.e Insurance Co, 
393 So2d 851 (La App 1981) affd 422 Sold I 109 (La 1982) [fact that defendant agreed to represent plamtiff was prima 
facie evidence that claim was meritorious, slllfting to defendant burden of fJOing fbrward with evidoiiCO that claim was 
nonmeritorious]. George v Caton, 93 NM 370, 600 P2d 122 (1979) cert quashed 93 NM 172, 598 P2d 215 (1979) [fact 
that defendant recommended pursuing claim barred summary jud&ment on ground that claim was worthless). 

§ 42. Compen1atory Damagea 

(Cumulative Supplement} 

C. Recovery 

Tho successful plaintiff in a legal malpractice action is entitled to recovC(}' fur the los& sustained as a proximate res­
ult of the defendant's malpractice. Koeller v Reynolds, 344 NW2d 556 (Iowa App 1983). Where an attorney is alleged to 
have mishandled a personal injury claim, this loss is measured by the amount of dam111es the plaintiff actually could 
have recovered if the claim had been properly handled, and includes all items of damages which could have been re­
covered and collected in en action on the claim. Willillf!ls v Bashman, 457 FSupp 322 (ED Pa 1978), Tho &mO\Iht of dam­
~ga claimed in a legal malpnctk:o action generally cannot exoeod the amount of llamagcs claimed in the underlying ac· 
tion. Baer v Broder, 86 AD2d 881,447 NYS2d 538 (1982). In order to recover IDCft than the amount claimed in the un­
derlying action, it ii neceesary for the plairaifT to show special damagee abow that amount: for cumplo, by showing that 
the defendant's nrgllgence caused tho plalntiffto incur additionllllegal costs in pursuing the underlying action. See § 43. 

Although the damages recoverable in a malpractice action generally cannot exceed tbe amount the plaintiff could 
hllve ~ered in the underlying ac:tion, they may be less than that amount. Since the mcuure of damages is the amount 
the pJaintiff !oat due to the defendant's malpractice, the proper measure of damaps is not the llllOUnt which would have 
been awarded in the underlying action, but the portion of tltaf amount which would have been collectible. Hoppe v Ran­
zinl, I S8 NJ Super 158, 385 A2d 913 ( 1971). Recovery also may be rcckJcod by the percentage of the recovery in the un­
derlying action which would have been paid to the defendant u a oontlnaent fee. See § .fl. In addition, sinC<~ persons 
with personal iqjwy claims are frequently willing to settle their claims for a reduced amount, rather than risk the out­
come of the trial, if it seems most likely that the plaintift'il claim would have been settled, the proper measure of damages 
may be the most reasonable settlement amount. Duncan v Lord, 409 FSupp 687 (EO Pa 1976). 

PRACTICE GUIDE 

Sinoe the plaintiff is not entitled to a double recovery for the personal injury suffered, not only will the amount recover­
able in the malpractice action be reduced by the amount of recovery in lhc underlying action, but the amount recoverable 
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in that action will bo reduced by any amount the plaintiff recovers in the malpractice action. Thus, for cxunpte. where 
uncertainty of the effect of an attorney's apparent malpractice leads to a compromise of a malpractice claim while an ac· 
tion oo the underlying personal injury claim Is still in progress, and full recovery is ultimately obtained in the underlying 
action, the judgment in that action must be reduced to the extent that settlement of the malpradico claim represents com· 
pcnsation for a perceived loss of value of the underlying action, rather than compensation for additional d•h1agca occa­
sioned solely by lhe attorney's malpractice. Lafayette v County of Los Angeles, 162 Cal App3d 547, 208 Cal Rptr 668 
(1984). 

In order to be entitled to recov~, the plaintiff does not have to prove damages with mathematical certainty. Baker v 
Beal, 225 NW2d 106 (Iowa 1975). Where it iri certain that the plaintiff has suffered some damages, and there is merely 
uncertainty as to the amot1nt, this uncertainty will not preclude a right to recovCI)'; rather, the trier of fact must estimate 
the amount of damages from the evidence available. Hoppev Ranzini. I S8 NJ Supel' ISS, 38S A2d 913 ( 1978). 
I 

PRACTICE GUIDE 

Although a jury would undoubtedly be permitted to award only nominal damages in a legal malpractice action, the 
plaintiff generally is not permitted to bring a legal malpractice action fur the purpose of seeking only nominal damages. 
Duke & Company v AndMon, 275 Pa Super 65,418 A.2d 613 (1980). But see Brantley v Dunstan, 10 NC App 706, 179 
SE2d 378 (1971) [suggesting availability of action for nominal damages). 

Interest on the principal judgment amount may be awarded to the e!dent that it is allowed by state law. See Rodrig­
uez. v Horton, 95 NM 356,622 P2d 261 (NM App 1980). 

CUMULATIVE SUPPLEMENT 

Cases: 

Jn an attorney malpractice action, where the client sued on the basis of the attorney's failure to relay o $90,000 settle· 
mcnt offer to his client, and where the client took nothing at tria~ the gross recovery was fixed at $90,000. The verdict 
against the defendant attorney was for $12,000, which represented the $90,000 offer less a $10,000 hypothetical contin· 
gent fee, $5,000 in advanced costs, and a $43,000 insurance company lien. Moores v Greenberg, IJ.4 P2d I 10.5 (lsi Cir 
1987). 

A plaintiff ca1111ot recover damages for emolional distrcas suffered as a reault of an attorney's acgligent lepl mal­
practice, but can recover, as compensatory damages, the amount which would have been received as )nlnitive damages on 
the discharged claim against the third party. Merenda v Superior Court, 3 Cal App4th I, 4 Cal Rptr2d 87 (1992). 

Client prmentlld sufficient medlcal-cauatlon evideace, in his Jepl malpractice lOtion against ettomey who represen­
ted him in automobile tort cue, tMt 1 later-diagaosed ruptured disc resulted from his automobile accident, so as to sup· 
port jury's finding in malpractice case that client reasonably expected to recover more than attorney had secured for him 
in a SIO,OOO sdtlement of the automobile tort case; aJrhouah report of client's orthopedic surgeon omitted opinion lan­
guage connectialg the diac coudition to the accldant, a chiropractor treated client two yean after the accident and expli­
pltly related his treatments and client's residual spinal instability to the accident. Shinnick v. Rodlbaugh, 2007 
Mus.App.Div. 106. 

The proper mcasun~ of damages in an attorney malpcactico action ia the difference between the clie~tt's recovery and 
the amount that would have been recovered by the client except fur the attorney's negligence. A claim of malpractice 
must be supported not only by a showing of malpractice by the &ttomey, but also by a showing that "but for" the negli­
gence, the client would bavo recovored additional amounts. The failure to prove damages is fatal to 11n attorney malprac· 
ticeaction. Merzlak v Plll'cell, 2S2 Mont 527,830 P2d 1278 (1992). 
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The determination of an award of damaces in a legal malpractice action requires the plaintiffs to establish tbe injur­
ies suffered and their value. Chi1dli v Woxler, Beracnnan & Crucel, 116 AD2d 614,497 NYS2d 703 (1986). 

The defendant attorney challenged tho award of damages in a legal malpractle» action in whim the plaintiffs sued 
him for failure to file a medical malpractice action. The defendant attorney admilted his negligcnco in f1iling to file the 
action and admitted the neglige~a of the hotpital. The court found that tho plaintiff was entitled to plead a claim for the 
omotional distress which directly flowed from the conduct of tho hospital. The court further found that the plaintiffs 
could rccova- *~~'~ages for the deprivation of the chance to have ftlwro healthy children and future medical expenses. 
Han·is v Kissling, 80 Ot· App 5, 721 P2d 838 (1986). 

Although prejudgment interest is an appropriate award in a successful legal malpracttc:o action, where the underlying 
action was on·e for pcnonal injuty, the interest accrues from the date of the attorney's malpractice. not from the date of 
the Injury for which the plaintiff attempted to recover in tho personal injury action. Sample v Freeman, 873 SW2d 470 
(Tex App 1994). 

In a legal malpraotice action based on the failure to promptly pursue a personal injury &tion, public policy consider­
ations prevent the plaintiff from recovering 111 award for the loss of a larger settlement or for the loss of the use of the 
settlement moooy. Delay alone by an attorney cannot cause damages unless it is probable that it caliSed the loss of a wit­
neBS, the pushlg of a statute of limitations, or something aimllar.Jn this case. there WIIS no proof that the Insurance carri­
er dealing with the defendant attorney or the other defense counsel would ht\ve settled the plaintiirs claim any earlier 
than It was done. The ooort found that proximate cause was lacking. The injury in this case was too remote from the neg­
ligence and too out of proportion to the culpability of the tort feasor. Schlomer v Perina. 169 Wis2d 247, 485 NW2d 399 
(1992). 

(Top ofSedionl 

lEND OF SUPPLEMENT! 

§ 43. Compensatory Damages-Attorlleys' Fees and Dupliclltive Expenses 

[Cumulative Supplement) 
In an appropriate case. attorneys' fees may either be added to or dedue(ed from the damages the plaintiff would have 

recovered in an action based on the underlying personal iqjury claim. Attorneys' fees may be recoYCII'ed as a aeparate or 
addidooal item of damage if the defendant uadcrtook to provide specific legal services, such as filq an ~on on the 
plaintiff'~ personal injury claim, and the dofeltclant's failure to do so compelled the plaintiff to relaln another attorney at 
additional expease to take the same action. See Jcnlli•s v St PatJI Fire A Marine lnsumnce Co, 393 So2d 8SJ (La App 
1981) affd 422 So2d 1109 (La 1982). If the plaintiff ctn establilh that it was neceasary to pay a larger fee to the second 
attorney lhan would llave been payable to tile clcfcndant, the diffensnce may be recoverable even though it is ultimately 
determined that the plaintiff would not have prevailed in the action. See Jenkins, above. 

If the partie& agreed that the plaintiff's personal injury claim would be handled by the defendant on a contingent fee 
basis, the amount of recovery in a malpractice action may be reduced by IIOfl'le courts hy the amount of the contingent fee 
to avoid awarding the plaintiff more than would act~ally have been realized In the underlying action. See Sitton v Clenl· 
cnts, 257 FSnpp 63 (ED Tonn 1966) affil 385 F2d 869 (6th Cir 1961). See also McGlone v Lacey, 288 PSupp 66~ (D SD 
1968) [dismlasing 1111lpractice suit, but stating that, had plaintiff p11M1iled, damages would have been reduced). Other 
courts decline to reduce the recovery to reflect tlae parties' contlngont fee agreement, on the ground that the plaintiff is 
typically required to Incur additional lqal fees ln bringing tho malpractice action. Where this Is the case. deduction of 
the contingent feo would, ill effect, place the plaintiff in a worse position than by requiring the plaintiff to pay tlte fees of 
two attorneys to achieve one recovery. Togstad v Vesely, Otto, Miller & Keefe. 291 NW2d 686 (Minn 1980). See also 

C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2. westlaw .com/print/printstream.aspx?mt=Washington... 8/18/201 0 



Page 76 of86 

IOCOA 87 Page75 
I 0 Causes of Action 87 (Originally published in 1986) 

Duncan v Lord, 409 FSupp 687 (ED Pa 1976) (refusing reduction of damages to reflect contingent fee, but allowing de­
duction of quantum meruit value of atCorrwy's services, where plaintiff agreed to deduction]. 

PRACTICE GUIDE 

The difficulties inherent in calculating the effect that a contingent fee would have upon the plaintiff's hypothetical recov­
ery. and then applying that amount to reduce the si7.o of the award in a malpractice action, ~ illustrated in Sitton v Cle­
nlents. 257 PSupp 6J (ED Tenn 1966) atTd 385 F2d 869 (6th Cir 1967). Jn that case, the defendlllt argued that since the 
plaintiff would haw b~n required to pay a SO% contingent fee on whatever award was o~ined in the underlying action, 
the plalntlft's recovery m the malpractice action oould be only half the amount of the Judgment that would have been 
awarded in the underlying action. The trial court In effect inslructed the jury that It could award as damages only half the 
amount which could have been recoverable in \he underlying action. The jury returned a verdict awarding damages of 
$162,500, whereupon the defendant, claiming that that verdict was the equivalent of an award in the underlying action of 
double that amount, or $325.000, argued firs& that the verdict could not be sustained bcc:ause such a jucfament in the un­
derlying action would bave been couiclered exces•ivc, eml, in the alternative, that the judgment would t.ve been uncol· 
lectible from the defendant in that action. The trial court, apparently aarccing that a judgnaent of $325.000 could not have 
been recovered, required a remittitur reducing the amount by half, so that the plaintiff ultimately recovered only $81 ,250. 

CUMULATIVE SUPPLEMENT 

Cuu: 

Clients of law finn were not entitled to recover, as d11tnages, attorney fees either for defendina against finn's 
quantum meruit claim or for prosecuting clients' claim that law firm misappropriated settlement funds in personal il\iury 
litigation, under equitable exception to general rule that fees are not recoverable unless allowed by statute or contract, 
since fees clients sought were not incurred in litigation involving third party but in original litigatioJt with firm Itself. 
Oscar M. Telfair, Ill, P.C. v. Bridges, 2005 WL 309533 (Tex. App. Eastland 2005); West's Key Number Digest, Attorney 
And Client~129(4). 

(Top ofSeetlonl 

!END OJ' SUPPLEMENT) 

§ 44. Punitive Damag• 

(Cumulative Supplement] 
To obtain punitive damages in an action against an attorney for legal malpractice, it is necessary for the plaintiff to 

establish tbat the attorney's conduct was willfUl, mallcioua, fraudulent, oppressive, refleoted a waton disregard of the 
plaintiffs rights, or the like. Rlegen v Superior Court, 12S Cal App Jd 959, 1711 Cal Rptr 470 (1981); Rodriguez v Hor­
ron, 95 NM 356, 622 P2d 261 (NM App 1980). A claim for pmltlw: damages was adequately llated by a eomplaiat in 
which It was alleged that the defendant advised the plaintiff m delay medical treatmCill of his injury, claiming that this 
would lacrcaao tho value of the plaintitl's personal lnJwy claim, and continued to so advise the plaintiff even after the 
claim had been lost due to the defendant's neallgence, to keep the plaintiff fiom learning of his negligeacc. Blegen, 
above. Similarly, punitive damages were awarded in Rodriguez, above, where the defendant's entire course of conduct In 
representing the plaintiff was characterized by mud and deception, including deliberately misleading \he plaintiff as to 
the terma of the settlement, settllng claims without the plaintiff's authorization. and charging excessive fees for services. 

ID 2010 Thomson Reuters. No Claim to Orlg. US Oov. Works. 

http://web2. westlaw.com/print/printstream.aspx?mt=Washington... 8/18/201 0 



Page 77 of86 

10 COA 87 Page76 
I 0 Causes of Action ff7 (Originally published in 1986) 

An award of punitive damages may be contingent on evidence that tho plaintiff suffered actual damages. Kluge v 
O'Gara, 227 Cal App2d 207, 38 Cal Rph· 607 (1964). Punitive damages are allowable where there is no qu~tlon that the 
plaintiff suffered actual damages. even though the difficulty In measuring lhesc damages means that the plaintiff can be 
afforded only a token recovery of actual damages. Kluge, above. But see Mitchell v Tmusa111erica Insurance Co, S51 
SW2d 586 (Ky App 1977) [reversing award of punitive damages where award of compensatory damages was set aside as 
too speculative]. 

Punitive damage must bear a reasonable relation to the plaintiffs actu&l damages, but may exceed the amount of ac­
tual damages where the defendant's conduct warrants. Rodriguez, above. 

CUMULATIVE SUPPLEMENT 

A.L.R. Lib111ry 

Allowance of Punitive Damages in Action Again~o1 Attorney for Malpractice, 13 A.L.R. 4th 95 

Case5: 

In an e.ction against an attorney for malpractice in connection with a personal inJury action the court found that the 
attorney failed to advise his client of her right to punue a claim apinst her insurance carrier, unilaterally increued the 
agreed cootklgonc;y fcc from 2S percent to one third the llliOunt rtCOYend in the settlement, and that he intentionally, 
and without notice to his oliOJJl, cauted a stop payment order on a $2,500 in.surall()C company check enclorsed to the cli­
ent. In view of these findings, the court found tbat a legal pndic:a~ axilted fur the imposition of punitive damages in a 
sum renonably praportionate to the award of compensatory damages. Cummings v Pinder, 574 A2d 843 (Del Super 1990). 

A personal injury claimant stated a supportable claim fur punitive damages in a legal malpractice action against the 
attorneys who represented the claimant in the personal il'\iucy action. The porsonal injmy claim was first submitted to ar­
bitration, which yielded a defense verdict, and clnce the attorneys failed to file a subsequent jury trial demand that would 
have had the efHc:t of pcrmitti11g judicial miow of the arbitration I'CIUit, the dCifense verdict became final. Aclcnow­
lodgfng tblt negllaence alone would not support a punitive damages award, the court pointed out that tho claimant's pun­
itive dtmeace claim was oot procHcated 011 tile attorneys' failure to tile 1ho Jury trial dclnand. Rather, the court explained, 
tbe punllive dlrnlaes claim wu bue4 on the attorM)'s' alJecedly: (1) ,nllfblly coaceaUng from the olaiiiiiDt the fic:t that 
her oase h.d been lost, (2) willfully and falsely telling the claimant that the jwy trial demand was not filed because the 
claiuwnt lwf not requeeted tile attorneya to do 10, and (3) wiDfully and fraudulnly rofuehl& to communicate with the 
claimant about her case after lhe realized that her olaim had been lost. The c:oll't noted that the attorneys mltrepresented 
to the olalmant thlt the defaxiant in the personal iqjury actioo bad ot'fmld to settle for $30,000 (whereas in fact no offer 
of settlement WIS made), and that the claimant fmally found out 1bat the claim wu lost from the attorneys' seaecary. The 
court also fouDd 1ipiftcant the varying explanations given by the attorneys for the omission, in that they told the 
claimant that she wu responsible for failing to instruct the attorneys to tile the demand, while the attorneys told their 
malprac:ticc Insurance canier that they had prepared the demand, but tllelr secretary had failed to file it as they had re· 
qumed. Thomas v White, 211 Ga App 140,438 SE2d 365 (1993). 

The plaintiff could not recover punitive damages in a legal rnalpnc&ice action based on the cblli'IICterization of the at­
torney's conduct in attempting to cover up his malpractice, as willful and wanton. The court held that tile allegations of 
willful and wanton conduct were related to tho original acts of professional malpractice and, thus, punitive damages were 
barred by Illinois Revised Statutes Ch 1102-1115 (1989), Calhoun v R1me. 234 Ill App3d 90, 11S Ill Dec 304, 599 NE2d 
1318 (1992). 
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The defendant attorney appealed from a judgment awarding tho plaintiff compensatory and punitive dantagea stem­
ming from the defendant's failure to disperse pron~ptly funds oblaincd on behalf of the plaintiff in an underlying personal 
injury action. The <:Ourt found that the attorney's breach of his fiduciary duty, ftaud. and conversion provided a sufficient 
basis for the awarding of punitive damages. Moreover, in view of the defendant's misconduct tile award of $39,000 was 
not excessive. Lutz v Panek, 172 Ill App3d 915. 123 Ill Dec 200, 527 NE2d 663 ( 1988). 

[Top of Section I 

[END OF SUPPLEMENT[ 

IV. Appendix 

§ 45, Sample CAse 

COA Synopsis 
rn a legal malpractice action arising out of the: failure of the plaintiff's attorney to join a potential defendant in an ac­

tion on the plaintiff's personal injury claim, the defendants, the plaintlfl's attorney and his law finn, were entitled to sum­
mary judgment where they averred that )llclr colkluct was not negligent, and the plaintiff ~lied to establish by expert 
testimony that there WIIS a genuine Issue otf~ whether the conduct of'tbe defendants was negligent. 

Onns v. Mundy, 762 F.2d 338 (3d Cir. Pa. 1985) 

§ 46. Sample Complalut 

____ (plaintiff'J name) 
Plaintiff 

v 

___ _.'defendant's name) 
Dcfi:ndant 

____ (Na111e ojCo11r/) 

) 
) 
) 
) 
) 
) 
) 
) 

I. 

No. ___ _ 

COMPLArNT 

The Plaintiff, (plaintiffs nome), an Individual, resides at ----:---:--(street address) in the, City of 
____ (name), County of (nome), State of ____ ,(name). 

II. 

The Defendant, (dsfendant's name), Is admitted to the bar In the State of nanre), and is 
licensed to praotice law therein. The defendant is a resident of the State of (nom•) and maintains of-
flees for the practice of law at (addre11). 
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Ill. 

On or about (date), the Plaintiff slipped on a patch of ice on a sidewalk maintained by the 
-.-:--:-=--~ntmre) Store on its business piU'Iises at (addre.u). As aconsequence of the fall, the 
Plaintiff sustained extensive injuries requiring medical and hospital treatment. preventing the Plaintiff from being 
gainfully employed for { ) weeks, and causing the Plaintiff extensive pain and suffering. As of the 
present date, the Plaintiff has received no compensation from (name) Store for the injuries which he/ 
she suffered in the fall. 

IV. 

On or about (date), the Plaintiff consulted the Defendant at his/her office concerning the Plaintifl's 
right to recover from (name) Store as a result of the ifl.iuries which he/she suffered in the fall. The De-
fendant informed the Plaintiff that he/she should commence a personal injury suit against (name) 
Store, and agreed to represent the Plaintiff in bringing such a suit. 

v. 

On or about (cklte), said date being the s~nd anniversary of the Plaintiffs accident, the period for 
commencing a personal injury action prescribed by (reference to stale sla/Nte of limltalicma) expired. 
As of this date. the Defendant had filed no civil action against (nam•) Store to recover damages for 
the Plaintlfl's injury, At tho present time, the statute of limitations acts to bar an action to recover damllgCS from 
____ (name) Store. 

VI. 

In failing to commence a timely action against (name) Store, the Defendant foiled to exercise reason· 
able caro, skill, 111d diligeooe in representing the Plaintiff. This failure resulted in the permanent and irrevocable loss 
of the Plaintift's right of action, leaving the Plaintiff with no opportunity to obtain compensation for the lfliuries he/ 
she !i\lffeml in the fall. The Defendant's failure to me a timely action constituted both a negligent act and a breach of 
hialher contractual obligation to the Plaintiff. 

VII. 

Had an action been timely brought against (nmne) Store, the Plaintiff would have recovered a judg· 
ment for personal injuries, medical axpenses, permanent disability, and pain and suffering in an amount not less that 
---~·J$ amount). The loss of a judgment in this amount was the proximate result of the Defendants failure 
to preserve the Plaintiff's right of action. 

VIII. 

As a proximate result of the Defendant's failure to preserve the Plainllfl's right of acllon, the Plaintifl' !las been 
forced to retain another attorney and incur additional attorneys' fees, in an amount as yet indeterminate. in order to 
attempt to recover compensalion for hislber Injuries. 

WHEREFORE, the plaintiff prays for judgment against the Defendant as foiJows: 

I. Oeneral damages of _____ ($ amount); 
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2. Costs and attorneys' fees associated with this suit, together with such other relief as the Court deems appropriate. 
Dated: ___ _ 

(lignature of allorney) 

(typed name of attorney) 
Attorney for Plaintiff 

(attorney's address) 

146.10. Sample complaint Alleging legal malpractice 

[Caption} 
Pursuant to cite statutory authority], plaintiff name] files this action for professional 
malpractice against defendant {name of attornsy]. In support of this action, plaintiff would show the 
court the following: 

Plaintiff, ______ , resides at ______ _/address], City of ____ _, County of _____ , State 
of __ _ 

II 

Defendant, is an attorney licensed to practice law in the State of ---::----· Defendant main­
tains an office for the purpose of practicing law at [addreuj, City of , County of 
_____ ,State of ______ . 

III 

---,---.....~.'AIIsge fa~ts showing underllanding between atlomey and client establishing an attorne)l-client ~Wia­
li01Uhip with regard to 1M lmluactions at imle l1t cau, for tx11mple: On [date], plaintiff employed 
defendtJnt to ducrUJe ma«er for which plaintiff hired defendant]. A copy of 1M writ/en agreement oj 
representation nec11ted by plain/Iff and rkfondant on date], is attached as Exhibit "-~---' 
and incorporated by reference.] 

IV 

----~If applicable, add the Jollowmg; ~nd011t agrud to rapresent plaintiff stale fee ar­
rt;mgement, if any, for lnsllmce: on a contingent basis, and plaintiff' agreed to relntbur.re ·defendant for any expenses 
incurred by defendant in handling plaintiffs case J]. 

v 

____ _.~.Describe attorney's legal dutjl, for example: A.r a result of the attorney-client relatiomhlp cnated by 
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the above conduct of the parties, defendQIIt had a dvty to represent plaintiff with the reasonable care, skill, and dili­
gence pa~sU!Id arrd exercised by the ordinary attorney in similar cim~mstances.] 

VI 

-----,-...J.lkscrlbe actions or omiBSions of attorney thllt form basis of malpractice claim, .tuch a.s: Defendant 
failed to file IUit on behalf of plaintiff until after the expiration of the applicable lftatute of limitations. Thus, 
plaintljf's suit was dismissed, and plaint(ffwm denied relief on the bas/a of 'his or her] claims.] 

VII 

-:----___,.~Auert breach of duty of care by attorney, for instance: Defendant's condr1c/ in falling to timely file a 
lawsuit on behalf of plaintiff was a breach of defendant'!/ duty to exercise reasonable care, skill, and diligence on 
plaintiffs behafJ] 

VIII 

____ _.Set forth allegations as to proximate cau.se, for example: As a result of defendant's negligent failure 
to imtihlte an action for (type of actitm} on plailftiff's behalf prior to the expiration of /he stafllte oj 
llmltatloru, plaintiff IU8tained Injury and loss. SpecifiCOI/y. plaint #D's injury itteh«ks the 1018 of a verdict, settlement, 
or award, and the interest that plaintiff would have recovered bt~t for tile defendant's negllgettee.j 

IX 

---~_J If required, negate defensf! of contributory negligence, such as: The damage sustained by plaintifj 
was proximately caused by defendant's breach of duty as set forth above. Plaintiff committed no acts of negligence 
which crmtributed to [his or he1] damages.] 

X 

---..,--::--:----' If applicable, Include allegations giPing rire tu claim for exemplary damages, for lnsta~: Defend-
ant failed to inform plaintiff of his or her] /allure to timely frle the action at issue, aJfd concealed dis· 
mfnal of the acth»r frollf plolntiff until date]. Therefore, plai,lijf 8eeks exemplary damages for such 
conduct on the port of defendant.] 

XI 

Solely as a result of defendant's negligence, plaintiff has been damaged in the sum of$ ____ __, plus the cost 
ofthlssult. 
Wherefore, plaintiffreapeiltfully requesta the foUowing relief: 

a. Judgment against defendant for actual damages ____ _,in. the anr011nt of$ _____ or in an amount 
to be proven at trial]; 

---~.J,.lf applicable, add the following: Judgment against defendant for exemplary damoges 
____ _,in the amount o{S ar in an amount to be proven at trfal]]; 
b. 

o. Court coats; and 
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d. Any further relief to which the plaintiff is entitled. 

Dated: -----:-=---:­
{Stgnature, Yer(flcation] 
[Attach allibits] 

§ 47. Sample Answer 

(Name o[Corlrl} 

(plailltif/'s name) ) 
Plaintiff ) 

) 
) No. 

v ) ANSWBR 
) 

(defendant's name) ) 
Defendant ) 

!. 

The Defendant admits the allegations contained in paragraphs 1 and 2 of the Plaintiffs complaint. 

II. 

The Defendant admits that, on or about (date), the Plaintiff consulted the Defendant concerning the 
personal injury described In paragraph 3 of the Plaintift's compllint, but denies the remainder of the alleptions In 
paragraph 3 of the Plaintiffs complaint. The Defendant specifically denies lnformins the Plaintiff that she should 
comtnence a personal injury action against (name) Store or agreeing to represent Plaintiff in bringing 
auch an action. 

Ill. 

At the time of their consultation, the Defendant agreed only that he/she would investigate the Plaintiffs pcraonal in­
jury claim and determine whether an action on the claim was appropriate and likely to result in a significant recovery 
of damages. 

IV. 

The Defendant investipted the Plaintiffs claim at length and concluded, based on the Plaintiffs own statements and 
the statement• of eyewitnesses, that the Plaintiff was primarily or entirely responsible for his/her 11\)urles, thereby 
precluding the Plaintiff from recovering damages. 

v. 
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On or about (dale), the Defendant reported fully to the Plaintiff conteming the results of this investig­
ation, includina the Defendant's considered opinion that any action against (namt) Store would be un­
likely to result in a favorable verdict or settlement. The Defeadant specifically stated the ho/sho intended to take no 
further aclion on the Plaintiff's behalf. The defendant specifically informed the Plaintiff of hlalher right. to consult 
another attorney, and informed the Plaintiff that if he/she wished to do so, it must be done well in advance of 
____ _,'date), the date upon which the statute of limitations governing the Plaintifl's claim would expire. 

VI. 

The Defendant asserts that his actions and advice to the Plaintiff were proper, given the facts of the case as stated by 
the Plaintiff and confirmed by the Defendant's own investigation. 

VII. 

The Defendant further asserts that, regardless of any action taken by the Defendant or others, the Plaintiff could no! 
have recovered damages from (nam_e) Store or any other person OJ entity. and that the Defendant's ac· 
tlons therefore cannot be considered the proximate cause of any injury to the Plaintiff. 

WHEREFORE, the Defendant prays that the Plaintiff be awarded no damages by reason of the complaint, and thai 
the complaint be dismisscd with an award of costs to the Defendant, together with such other relief as the Court 
deems appropriate. 

Dated: ___ _ 

(signatul'e of attorney) 

(typed name of attorney) 
Attorney for Defendant 

(attorney's address) 

§ 48. Clleckllst-Complalnt 

v. Practice Checklists 

A complaint or petition against an attorney for damages due to negligent handling of a client's case should, among 
other lhlngs, allege: 

• Jurisdictional facts, when required. 

• Facts establishing vonue, when required. 

• Diversity of cltizenshlp, and amount in controversy, if complaint i!; flied in federal court u a diversity action. 

• Existence of attorney-client relationship, giving rise to duty owing from defendant to plaintiff. 
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o Scope and payment ofretainer, ifrequiml. 

• Negligent aots or omiuions by defendant breaching duty. 

• Freedom from contributory negligence, when required. 

• Causal relation between defendant's negligence and plaintiffs iqjuries. 

• Actual loss sustained by plaintiff. 

• Damages. 

o Prayer for relief. 

Mallen and Levit, A Manual on Legal Malpnsctice (Federal Publications Inc 2d ed 1981) 

Mallen and Levit, Legal Malpractice (West Publications 2d ed 1981) 

Meiselman, Attorney Malpractice: Law and Procedure (Lawyers Cooperative Publi!hing Co 1980) 

Smith, Preventing Legal Malpractice (West Publications 1981) 

Stem and Felix-Retzke, A Practical Guide to Preventing Legal Malpractice (Shepard's/McGraw-Hill 1983) 

Stern, An Attorney's Guide to Malpractice Liability (Michie 1977) 

West's Key Number Digest 

West's Key Number Digest, Attorney and Client ~105-109,112,129 

A.L.R. Llbnry 

Admissfbillty and effect of evidence of1lrofesslonal ethics rules in legal malpractice action, 50 A.L.R. Sth 301 

VicRI'ious liability of attorney for acts of associated counsel, JS A.L.R. 5th 7 I 7 

Legal Malpractice: Negligence or Fault of Client as Defense, 10 A.L.R. Sth 828 

Page 83 

Measure and Elements of Damages Recoverable tor Attorney's Negligence in PRparing or Conducting Litiga· 
tion-Twentieth Century Cases, 90 A.L.R. 4th I 033 

Liability of Professional Corporatlon of Lawyers, or Individual Mernbers Titereof, for Malpractice or other Tort of 
Another Mc:mbea·, 39 A.L.R. 4th 556 

When Statute of Limitations Begins to Run Upon Action against Attorney for Malpractice, 32 A.L.R. 4th 260 

In Personam Jurisdiction, Under Long-Ann Statute, over Nonresident Attorney in Legnl Malp•'&ctice Action, 23 
A.L.R. 4th 1044 

Legal Malp1'8Ciice: Defendant's Rigth to Contribution or Indemnity from Original Tortfeasor, 20 A.L.R. 4th 338 
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Admissibility and Necessity of Expert Evidence as to Standards of Practice and Negligence in Malpractice Action 
Against Attorney, 14 A.L.R. 4th 170 

Allowance of Punitive Damages in Action Against Attorney for Malpractice, 13 A.L.R. 4th 95 

Legal Malpnu;tice in Connection with Attorney's Withdrawal as Counsel, 6 A.L.R. 4th 342 

Wh•t St.1tute of Limitations Governs Damages Action ag.1inst Attorney rot· Malpractice, 2 A..L.R. 4th 284 

Legal Malpractice by Permitting Statutory Time Limitations to Run Against Client's Claim, 90 A.L.R. 3d 293 

Legal Malpractice in Settling or Failing to Settle Client's, 87 A.L.R. 3rl 168 

Power of Court to Order RcstilUIIon w Wronged Client in Disciplinary Proceeding against Attorney, 75 A.L.R. 3d .107 

Legal Eneydopedi•s 

7 Am.Jur. 2d, Attorneys at Law§§ 197-236 

C.J.S., Attorney and Client §§ 234--279 

Trial Stntegy 

Legal Malpractice- Inadequate Case Investigation Case Investigation, 16 Am. Jur. Proof of Facts 2d 549 

Avoiding l.eg.1l Malpractice Claims in Litigation, 46 Am. Jur. Trials 325 

Actions Against Allomeys for Professional Negligence, 14 Am. Jur. Trials 265. 

Law Reviews and Other Periodicals 

Applying a Negligence S1andard of Care to Review the Subjective Deolaions of an Attorney During Conduct of Lit­
igation, 15 Suffolk U L Rov liS (1981) 

Attorney Malpractice: Restricting the Availability of the Client Contributory Negligence Defense, 59 BU L Rev 950 
(1979) 

Attorney MAipractica: Problems Associated with Failure-to-Appeal-Cases, 31 Buffalo L Rev 583 (1982) 

Attorney Malpractice: Use of Contract Analysis to Detenmine the Existence of an Attorney-Client Relationship, 63 
Minn L Rev 751 (1979) 

Attorney's right to a bench trial in malpractice suits 76 Mich DJ 10:1096 (1998). 

Blumberg. Avoiding Malpractice, 7 Cal Law 65 (1987) 

Checklist: When a malpractice claim is filed I 5 Compleat Lawyer I :34 (1998). 
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Client v.lawyer: How to prosecute malpractice 15 Compleat Lawyer 1:36 (1998). 

Oates, Charting the Shoals of Malpractice, 73 ABA J 62 ( 1987) 

Lawyer-client disputes set for mediation; Plan to use bar groups for low-level complaints 218 New York LJ 126:1 
(1998). 

Legal Malpractice-Expansion of the Standard of Care: Duty to Refer, 56 Wash L Rev 505 (1981) 

Liability among Attorneys in Legal Malpractice Actions, 34 SC L Rev 733 (1983) 

Mallen and Evans, Attorneys; Liability for Errors of Judgment-At the Crossroads, 48 Tenn L Rev 283 (1981) 

Malpractice Suits Agaln¥t Local Counsel or Specialists, 68 VaL Rev 571 {1982) 

Please releRse me; There is no easy w11y around molpracti<:c liability 82 ABA J 92 (1997}. 

Practical suggestions for handling the plaintiffs legal malpractice case 36 NH BJ 2:60 ( 1995). 

Probert and Hendricks. Lawyer Malpractice: Duty Relationships Beyond Contract, SS Notre Dame Law 708 (1980) 

Sehnidman, The Collateral Effects of Legal Specialization on the Applicable Standard of Care as it Relates to a Duty 
to Consult and Duty to Advlae, 6 Ohio Nonh L Rev 666 ( 1979) 

Smith, Malpractice in Personal Injury Cases, 20 Trial 31 (Sept 1984) 

Supreme Court revel"$es trend: Holds only clients can sue attorneys [Barcelo v. Elliot, 923 SW2d 575 (Tex. 1996)J 
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1 that you go to the jury room at this time. You may lea~~ 

2 your notebooks on your chairs and we•ll be back here in stbout 

3 ten minutes or so. 

4 (Jury exits.) 

5 THE COURT: Please be seated. 

6 Mr. Lindenmuth, I want to be clear that the Court 

7 appreciates briefings that support motions even during t~ial. 

B It is somewhat frustrating to not have time during trial to 

9 review it before having to make a decision, but I appreci.ate 

10 a written brief on -- that you•ve provided to the Court. And 

11 I want you to know that I have thoroughly reviewed the b~ief 

12 that I reviewed this morning. 

-----..... 
( 13 I understand that you have a motion that you want the 

14 Court to consider at this time and I will ask you to make 

15 your comments as brief as possible. 

16 MR. LINDENMUTH: Your Honor, I thank you for Your 

17 comments and note just the frustration levels of trying to 

18 get here and then still being not satisfactory of the Court. 

19 It•s certainly never intended. 

20 Your Honor, we are moving for a directed verdict on 

21 this matter based on the lack of evidence of any medical 

22 testimony or any medical causation related to any symptoms 

23 Ms. Schmidt has suffered as a result of this slip and fall 

24 accident. 

( 25 The only medical testimony presented in this case ~as 
"·· 
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the testimony of Dr. Brobeck, and I think I alerted the C!ourt 

in pretrial motions about our concerns in that regard. Dr. 

Brobeck• s deposition was taken in 2003. He obviously could 

be stating no opinions at that time about anything that 

happened after that date. 

Also, he was basing his testimony on records that the 

last of the records I think were about 1999, and he also 

indicated that his examination of Ms. Schmidt was in 2001.. 

So we•re dealing with essentially a stale examination at 

least as it comes to current symptomology. 

And if we actually analyze and parse what Dr. BrobE!Ick 

actually said, he came to a one diagnostic conclusion that 

she suffered a dorsal or a cervical dorsal sprain/strain. He 

indicated that it was a lighting up of a preexisting 

condition. He provided no testimony about permanency. He 

provided what testimony he did provide about the current 

symptomology being expressed by Ms. Schmidt at the time of 

the exam indicated that he could not, based on reasonable 

medical probability, separate out any symptoms she might have 

been suffering from the 1 95 fall to the 1997 accident. 

So what we have here is he's authenticated the medical 

records that go to November of 1996. And we suggest based on 

the actual proof presented in this case, and we can•t -- the 

lay testimony isn•t good enough. They can•t testify as to 

medical probabilities or certainties. They have their 
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opinions, but they• re not doctors. There is a standard they 

must meet. They have not met that standard; therefore, we 

think we have to limit this case now to the evidence that was 

presented in the plaintiff's case. And that is at the most 

we can say is that he authenticated records saying the 

treatment was reasonable and necessary to November of 1996. 

Then we have this other accident in April 1st, 199'7, where he 

cannot differentiate or provide an opinion based on the 

proper standards as to whether those symptoms relate to the 

'95 fall or the 1 97 accident. 

What we're left with, given the testimony that's now 

been provided about this long 15-year history, is just simply 

rank conjecture and speculation. There is no medical 

support; therefore, at least in part, the plaintiff's damage 

claim should be dismissed. 

Thank you, Your Honor. 

THE COURT: Mr. Bridges? 

MR. BRIDGES: Frankly, I'm confused of what he•s 

asking for relief on because the brief actually says to 

exclude damages past 1996 and I heard him just now orally 

articulate that there should be no damages at all. So I 

don't know if it's appropriate or not. May I ask for 

clarification? Is he asking that there are simply no damages 

at all from this accident, or am I to rely on the caption of 

the brief he's trying to limit it after 1996? 

TERESA SCHMIDT V. TIMOTHY P. COOGAN - Testimony 
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1 THE COURT: What I heard him say was that Dr. 

2 Brobeck testified that treatment was reasonable and nec~ssary 

3 through 1996. 

4 MR. BRIDGES: I heard -- okay. I appreciate that. 

5 Well, what the defendant is ignoring is the testinnony 

6 of Dr. Brobeck starting at Page 17. And while they may not 

7 have ignored in the context that they acknowledge it, tlley 

B don't recognize it for what it means. 

9 I discussed with him in detail at Page 17 asking him , 

10 you know, what even causes this pain and he explains, we11 

11 at Page 17, Line 12: It can occur from impingement of the 

12 nerve, occur from degenerative changes in the supporting 

13 structures, what we refer to as facet joints. If they become 

14 arthritic they can cause pain. 

15 Then I asked him to follow-up on that in terms of Ms. 

16 Schmidt specifically at Page 18: We have an MRI dated March 

17 11, '96 with the findings you just described and a subjective 

18 complaint of pain. can you put two and two together for me 

19 and explain to the jury what the significance of this finding 

20 is? 

21 At Line 11: It would be my opinion, based on the 

22 history, she had degenerative changes within the disk, at 

23 least three of them, and they're in her neck area. They were 

24 asymptomatic before this injury but the injury irritated them 

25 and they became painful. Whether that's from the disk or the 

TBRBSA SCHMIDT V. TIMOTHY P. COOGAN - Testimony 



c··; 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

c· 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

~--
25 

August 25, 2010 Trial Vol. 3 of 5 497 

joints or the nerves, it's hard to say. 

So right there he establishes on a medical more 1 :l.kely 

than not basis an injury, a preexisting asymptomatic 

condition that was aggravated by her fall that led to -- he 

was candid. Well, was it -- is it the nerve coming out of 

the spinal column, is it inside the spinal column, becau.ae he 

can 1 t say for sure that this is a clear issue of aggrava.ting 

a preexisting condition that caused pain. 

Then he started talking about the concept of being lit 

up. And· I don't need to repeat what Mr. Lindenmuth said. I 

think he acknowledges the testimony, but he ignores its 

import. We do talk about 11 lit up" when we talk about it at 

Page 19. 

"Does it seem more likely to you that the slip and fall 

lit up this condition in Ms. Schmidt?" 

Answer: In my opinion, that would be a reasonable 

assumption, yes. 

So what we have here is a medical establishment of a 

preexisting condition, disk herniations that lit up, causing 

pain via the nerve irritation. 

So we go on at Page 20. As we all know from our common 

experience, if you have a disk herniation it's not going to 

get any better. A herniated disk is a herniated disk unless 

you go in and operate on it. 

So I asked him at Page 2 0, at Line 1 , "If a person has, 
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as you've described, a degenerative condition that is 

asymptomatic -·'' well, actually this is slightly diffe::rent 

but it's important as well. "If a person has, as you've 

described, a degenerative condition that's asymptomatic, once 

it is lit up, does that person become susceptible to 

additional aggravations as time goes on? 11 

Answer: Yes. 

Question: Would that same dynamic apply to Ms. 

Schmidt? 

Answer: Yes. 

so that in and of itself is an independent injury. She 

has now been made more susceptible to later injury because of 

this aggravation of a condition that was completely 

asymptomatic before she fell. 

So then to kind of wrap all that up I asked him at Page 

20, Line 16 -- oh, actually, I'm skipping part of the page. 

Line 9: Just to wrap this up, did you reach any conclusions 

or diagnoses on a medically more likely than not basis as to 

the injury Ms. Schmidt sustained due to the 1995 slip and 

fall in the store? 

Answer: I felt that she sustained a cervical dorsal 

sprain/strain related to the injury on December 23rd, 1995 on 

a more probable than not basis. 

And what I would respectfully submit counsel is 

ignoring was the next question. 
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"And will you also add to that the discussion we' ""e: 
been having for the last ten minutes as it relates to tne MRI 

finding?'' 

Answer: Yes. 

There has been no accounting for that critical 

testimony. I spent all this time talking to the doctor 

about, you know, preexisting asymptomatic disk herniations 

that were lit up and caused the nerve irritation and pai.n and 

he -- you know, rather than being repetitive and asking him 

all those questions again, I tied it back in there, does this 

include -- does your opinion include that, and he says, Yes. 

So he's established really three different injuries at that 

portion of the testimony. 

At Page 23 I asked him: Does a disk bulge heal? 

Answer: Not usually, it does not. So the bulge can 

decrease with time. 

On Line 24: Does it appear that it's happened to her 

in this case? 

Answer: No. 

So what has he testified to? He has testified to a 

previously asymptomatic condition that became symptomatic 

because of a disk bulge. And there's been no showing that 

that disk bulge has ever changed or got any better. That•s 

what he testified to. 

And, yeah, part of his diagnosis is she definitely had 
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a cervical strain, without question. That is one inju~ for 

sure. But what they're ignoring and asking you to ignore is 

the lighting up of the asymptomatic condition in her discs. 

Frankly, she could have simply had the strain with no 

lighting up. That would have been an injury as well. aut 

she had two injuries. They're just asking you to focus on 

the first while ignoring the second. She could have hact a 

lighting up of her disk condition with no cervical strai.n. 

It's possible she could have done that. And we wouldn't be 

talking about cervical strain, we'd only be talking about the 

lighting up of her disk condition. But in here we have both. 

THB COURT: Mr. Bridges? 

MR. BRIDGES: Yes, Your Honor. 

THE COURT: Is there any medical support, any 

medical testimony that supports any medical costs incurred 

after 1996 associated with the 1995 slip and fall? 

MR. BRIDGES: No. But, of course, it does not mean 

she was not feeling pain. 

THE COURT: I understand that. So you would agree 

no medical specials after 1996? 

MR. BRIDGES: I have to agree to that, yeah. 

THE COURT: Okay. 

MR. BRIDGES : Yeah. 

The last thing I'll address is that Mr. Lindenmuth said 

that Dr. Brobeck said he cannot separate out the pain from 
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the 1995 slip and fall from the 1997 accident. And what. I 

would suggest to him and what I was just scrambling to find 

right here, although we did talk about it in previous 

objections, I'm hoping it's in Your Honor's mind. 

What Dr. Brobeck was very candid about was in terms of 

whether the BMG finding that related to carpal tunnel, he was 

very candid. He said I can't tell you whether that was 

caused by the MVA or the slip and fall. But that was the 

only thing he said he couldn't segregate out. He said maybe 

it was, maybe it wasn• t. But that doesn't diminish his other 

testimony that I just got done relating to you. 

They• re trying to apply that minimal testimony on one 

issue to everything else. And he was clearly lasering in on 

the EMG based on a question asked by then Mr. Jensen who was 

representing Mr. Coogan at the time. 

THE COURT: Thank you. 

Mr. Lindenmuth, briefly. 

MR. LINDENMUTH: Very briefly, Your Honor, and l'm 

not going to editorialize about a few things there. 

THE COURT: Then don't. 

MR. LINDENMUTH: I won • t. 

One, we•re not responsible for the disk bulges. 

Two, a lighting up, there is no evidence that this 

lighting up had any specific duration, any permanency or 

otherwise. All a lighting up means is she has a preexisting 
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condition and on top of that there is a cervical dorsal 

sprain and strain. 

That doesn • t mean the dorsal sprain and strain can • t 

heal. It doesn • t mean it • a permanent. And if we actual.ly 

look at what he • s saying, he says she may be more susceptible 

but there is no evidence in this case that any of her 

conditions from 1996 onward is a byproduct of such 

susceptibility. 

What we have is susceptibility in the air, we have a 

lighting up of no specific duration, and the evidence in the 

case is that she doesn't even believe that her back injury or 

post-motor vehicle accident problems have anything to do with 

her 1995 slip and fall. 

But even putting that aside, he's got the burden of 

proof on this issue. He has the burden to come forward with 

proper medical testimony based on the proper evidentiary 

standard and present that to this jury. He hasn't done it. 

We have a lighting up of unspecified duration. We have no 

opinion as to permanency that could justify all of these 

laundry list of symptoms. And just simply because they said 

that she could be susceptible, doesn't mean everything that 

happens, given the fact of other traumas, is a byproduct of 

the susceptibility. 

If the jury was left with just that then they're just 

left to speculate without any medical testimony to tie it in 
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to provide the causal link between a susceptibility and her 

prior problems. It's not there. It's just not there. 

THE COURT: Thank you, counsel. 

This will be the Court's ruling on this particula:r 

matter. I am somewhat unclear as to a remedy being sought 

here. But I think that the appropriate remedy with regard to 

this argument is perhaps a proposed instruction regarding the 

calculation of damages in this case, which is after all, the 

only thing that this trial is about. 

And so to the extent that defense counsel has not 

already proposed an instruction appropriate for this jury to 

make a determination of damages based upon appropriate 

evidence, I invite them to do so as soon as possible. We 

will be finalizing instructions soon in this case. 

I do believe that based upon the evidence, there can be 

no medical specials after 1996 and Mr. Bridges conceded as 

much. And so with regard to the arguments made, I believe 

that this would be an appropriate subject of jury 

instructions at the end of the case. 

MR. LINDENMUTH: Your Honor, thank you. 

May I go into my next issue? It's very short and I did 

not brief this. And a lot of times these motions are not 

briefed. But there is an issue here that I raised in summary 

judgment with respect to proximate cause and I remember 

briefing this issue and bringing this to the attention of 
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everybody. 

One element in a legal malpractice case is proof that 

if, in fact, the lawyer had done a better job and there would 

have been a better result, that they actually wouldn't llave 

been able to collect on that result. In other words, 

collectability is an essential element of the plaintiff's 

case. 

There has been no evidence presented in this case, none 

whatsoever, as to whether or not even if Mr. Coogan had 

handled this case right, even if Mr. Coogan had taken it to a 

jury trial and got a verdict for Ms. Schmidt that that 

verdict would have been collectible. That is an essential 

element of their case, they put on no proof; therefore, 

dismissal is warranted. Thank you. 

And, let me I do have a couple of cases on that 

proposition. One is Lavigne v. Chase Haskell, 112 Wn. ~pp. 

677. I got these at lunchtime. And another case for the 

Court's consideration is Matson v. Weidenkopf, 110 Wn. ~pp. 

472. And they all -- they both talk about collectability as 

being the plaintiff's burden and an element of the claim in 

legal malpractice. 

Thank you, Your Honor. 

THE COURT: Well, obviously, I haven't read those 

cases, having -- although I think at least one of them is 

familiar to me. But I have not read those in the context of 

TBRESA SCHMIDT V. TIMOTHY P, COOGAN - Testimony 



() 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

' 13 (_ 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

{ 25 
\ 

August 25, 2010 Trial Vol. 3 of 5 505 

this particular motion. I guess I'll hear from Mr. Brici~es 

at this time. 

MR. BRIDGES: Well, malpractice, like negligence, is 

a term of art and it requires all the elements to be found 

before the conclusion is found. And just 1 ike negligence, 

malpractice requires the element of probable cause without 

question. I think at least in that regard we agree. 

But I think what the argument of defendant ignores is 

that the issue of malpractice or negligence has already been 

tried, and that if this issue was to have any merit, or to be 

argued, or when it should have been argued was at the first 

trial. If Ms. Schmidt could not have demonstrated that an~ 

judgment would have been collectible, that would have been a 

liability defense. It's not an issue of quantum of damages 

"": 
and people often ignore this. You can have liability and be 

liable but there'd be no damages. That's a fine result. or 

you could have damages, but no proximate cause and, --
therefore, no liability. 

The argument of the defendant blurs the line and it•s 

impermissible. If there was no proximate cause, even if he 

was negligent in terms of not exercising reasonable care, the 

conclusion of negligence would not apply because negligence 

requires duty, breach, proximate cause and damage. 

The first trial established and I think, I hope, and 

I've heard defendant argue this many times already, this is a 
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damages only trial. Division II has already indicated Cl~ty, 

breach, proximate cause. That's what the first trial 

established. Now we are only here to talk about the da~stge 

Ms. Schmidt sustained. 

And I would also point out that, and I'm sure thel:"e was 

no bad faith intended, but it would be a fairly large tl:":ial 

ambush to raise this at this time when the case has beer1 

sitting for ten years -- that's an exaggeration, four YE:!a.rs, 

since this issue originally came down after the new trial, to 

raise this now. We've always approached this, the bench and 

I believe the parties, it's going to be a case about mectical 

damages and what are the damages. 

To inject a new element at this time, which frankly has 

already been tried and resolved, would itself be an ambush 

even if it were a proper argument to make, and it's simply 

not a proper argument to make in the first place. 

THE COURT: Mr. Bridges, you would agree that the 

jury needs to be instructed on proximate cause related to 

damages? 

MR. BRIDGES: Of course. 

THE COURT: Mr. Lindenmuth, do you have anything 

else on this matter? 

MR. LINDENMUTH: Your Honor, just two seconds. 

Well, that's a lawyer exaggeration again. 

THE COURT: I'm used to that. 
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1 MR. LINDENMtJl'H: I know it. You've got to be 

2 calloused to it by now. It 1 s an element of his case. l:t•s 

3 not my job to manage the plaintiff' e case. 

4 THE COURT: Mr. Lindenmuth, I guess I beg to di.ffer 
I 

5 because malpractice has already been established in this 

6 case; isn't that correct? 

7 MR. LINDENMUTH: Yes. 

8 THE COURT: Okay. And what you're arguing about is 

9 an element of malpractice not damages, correct? 

10 MR. LINDENMUTH: I would disagree. And I would 

11 disagree, because every claim of negligence has three 

12 elements. One element is the negligence. The second element 

13 is the proximate cause. The third element is damages. 

14 Clearly, element one 1s been established as a matter of 

15 law by the Supreme Court, court of Appeals, prior case. 

16 Element two, proximate cause is what I'm talking about 

17 here. They're still going to have to prove proximate cause 

18 of damages. And in this context, she has to prove that but 

19 for his negligence, she would have faired better. An element 

20 of that concept and that goes to the value of the underlying 

21 claim. An element of that concept is the plaintiff's burden 

22 of proof collectability. And that's what those cases 

23 discussed. 

24 I did brief those cases in my summary judgment reply. 

25 I raised those issues so I wasn't trying to hide the ball. 
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Now, I didn 1 t bring it in a su!TIIlary judgment motion, I Clidn, t 

bring it otherwise, I'm bringing it now. But I did ale:t:-t him 

that, you know, if he had been reading what I was telli~g 

him, he would have known that he would have had to address 

that issue at time of trial. So I don't feel r ambushect 

anybody. I did my job as an advocate, which is to address 

the issues. Thank you. 

THE COURT: Thank you. 

The motion is denied. The element of proximate c~use 

with regard to damages will be an instruction given to this 

jury. I appreciate the argument. I believe it is a fine 

line, however, this case is not about any element of 

malpractice other than damages and proximate cause as it 

relates to damages. 

If there was a question as to collectability, that 

should have been addressed at the first trial. This trial is 

about damages only. 

And I understand, Mr. Lindenmuth, that you disagree 

with the Court on this point. 

MR. LINDENMUTH: I understand your ruling, Your 

Honor. 

THE COURT: Are we ready to proceed? 

MR. LINDENMUTH: We are. 

(Jury enters.) 

THE COURT: Please be seated. 
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Mr. Barcus, you may call your first witness. 

MR. LINDENMUTH: Actually, I 1 11 be calling the first 

witness, Your Honor. 

The defense would like to call Dr. Robert Colfelt. 

ROBBR.T R . COLI'ELI', N, D , , 

having been called as a witness by the Defendant, being 

first duly sworn, was examined and testified as follows: 

THE COURT: Thank you. Please be seated. 

Mr. Lindenmuth, you may proceed. 

MR. LINDENMUTH: Thank you, Your Honor. 

DIBBCT BXNIINATION 

BY MR. LDm:INNOTB: 

Q. Sir, can I have you state your name and spell your last 

name for the benefit of the court reporter. 

A. Robert H. Colfelt, C-o-1-f-e-1-t. 

Q. Sir, what is your profession? 

A. I'm a board certified neurologist. 

Q. And are you a physician licensed to practice law (sic) 

here in the State of Washington? 

A. I am. I need to find my other glasses here. 

Q. Can I be of any assistance, Doctor? 

A. Look in that case and see if they're in there. 

Q. Perhaps I can ask you some preliminary questions 

A. Go ahead, yeah. 

Q. and Mr. Barcus can give us some assistance. 
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is relevant as it relates to Ms. Schmidt's damages. 

General Damages for Mr. Cooaan's Malpractice Are Not Allowed. 

This issue has been repeatedly briefed and at this point we are simply "beating a dead 

horse". As such defendant hereby incorporates by reference his response to plaintiffs 

unsuccessful effort to amend her complaint, defendant's response to plaintiffs effort to gain 

summary judgment on this issue, and plaintiff's response to defendant's motion in limine 

regarding availability of general damages. 

In addition, additional legal research has revealed that there is simply no basis for an 

award of general damages on a claim of legal malpractice. Attached to plaintiffs reply to 

defendant's motion in limine is a copy of 1 OCOA87 (2009) which is a lengthy article entitled 

"Cause of Action Against Attorney for Malpractice in Handling Personal Injury Claims". At 

Page 73 of that article under Section 43, under the heading of Compensatory Damages is an 

analysis of the damages available in attorney malpractice claims. This discussion is fully 

quoted in defendant's reply to defendant's motions in limine and it will not be repeated here. 

Clearly under the law, and as is well recognized, general damages are simply not available in 

legal malpractice claims and the damages are limited to what the client would have acquired 

had the attorney properly performed his job. Specifically the case of Merenda v. SU11erior 

Court, 34 Cal. App. 41h 1, 4 Cal. Rptr.2d 87 (1992) clearly holds a plaintiff cannot recovel' 

damages for emotional distl'ess suffered as a result of an attorney's negligent legal 

malpractice. 

That is also the rule here, within the State of Washington where the damages and 
DEFENDANT'S TRIAL BRIEF 
AND REPLY TO PLAINTIFF'S 
MOTIONS IN LIMINE - 35 

Law Offices Of Ben F. Barcus 
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l Defendant's Proposed Instruction No 12 

2 

3 To establish the element of proximate cause in a legal malpractice action, 

4 the fonner client must show that but for any breach of the standard of care in the 

5 performance of duty by the attorney that the client would have obtained a better result 

6 and must further prove the amount or extent of that improve result. 

7 

8 
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::u 

22 
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24 Diecks v. Sherry, 29 Wn. App. 433, 438 rev. denied 96 Wn.2d 1003, 628 P.2d 

25 1336 

~6 Halverson v. Ferguson, 46 Wn. App. 708, 735 P.2d 675; 

27 Martin v NW Wash Legal Servs, 43 Wn. App. 405, 717 P.2d 779 

28 
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NOV 19 'l.9D3 
4 

5 ~ 
6 

7 IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE 

8 
TERESA SCHMIDT, 

9 Plaintiff( s) , Cause No. 00-2-12941-1 

10 vs. EXHIBIT RECORD 

TIMOTHY P COOGAN ET UX, Jtl ~'-t..--r Defendant(s) . 11 

12 

Agreed 
p Illustrative Rec'd 

No. Description Off Obj 
Published Admit by 

D Redacted Date Clerk's 
Reserved OffiCe 

13 

14 

15 Withdrawn 
p 1 Copy of Front of Plaintiffs File X 11/18/03 ./ 16 
p 2 Contingent Fee Agreement X 11/18103 ,/ 

17 p 3 Complaint for Personal Injuries X 11/18103 ,/ 
18 p 4 Tim Coogan Notes / 
19 p 5 Coogan Handwritten Notes X 11/18/03 / 

p 6 Letter X 11/18/03 / 
p 7 Demand Letter X X Not .7 Admitted 
p 8 Oct 28, 1996 Note X 11/18/03 7 

20 

21 

22 p 9 Statement of Teresa Schmidt II' 
p 10 Aug. 17, 2000 Letter X X Not 

~ Admitted 
23 

24 p 11 Complaint X 11/18/03 ./ .. 
25 

p 12 Answer & Third Party Complaint X 11/18/03 -~ 

p 13 Photographs X 11/18/03 I 
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1 Agreed 
p Illustrative Rec'd 

No. Description Off Obj Published Admit by 

D Redacted Date Clerk's 
Reserved Office 
Withdrawn 

2 

3 

4 p 14 Copy of Teresa Schmidt Check for $49.38 X 11/19/03 .7 
5 

p 15 List ofT eresa Schmidt's Medical Bills X X 11/19103 /6 
p 16 Copies of Rankos' Pharmacy bills X X 11/19/03 .,/ 
p 17 Medical Records of Teresa Schmidt X X 11/19/03 .7 

6 

p 18 Medical Records removed from Ex. #15 Not ./ 
7 

8 p 19 Tim Coogan video deposition Not tl' 
9 p 20 Dr. Alan Brobeck video deposition Not e/ 

10 21 
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13 25 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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motor vehicle accident. (CP 26A) 

As discussed in detail below, the Trial Court erred by instructing the 

jury in a manner which permitted the plaintiff to argue that she was entitled 

to an Award of non-economic damages up to the date of trial and into the 

future, based on her forensic examiner's deposition, which was taken in the 

year 2003, wherein it was never opined that she had suffered a permanent 

injury and the undisputed evidence clearly established that since the slip and 

fall at issue, she had been involved in two motor vehicle accidents, and a 

number of falls in her home which resulted in an unrelated significant neck 

surgery. (CP 1124-1237). 

Such issues were raised and presented before trial, during trial, and 

within defendant's motion for judgment as a matter of law and/or for a new 

trial, (CP 1329-1369). 

Once again Mr. Coogan did not receive a fair trial. 

II. ASSIGNMENT OF ERROR 

I. The Trial Court erred in failing to grant the defendant's motion 

for judgment as a matter of law at the close of plaintiffs case in chief, and 

after the jury's verdict in this case, when the plaintiff, in this legal malpractice 

case, relating to the failure to perfect a personal injury lawsuit, failed to 

establish the essential element that any judgment in the underlying case, had 

it been properly perfected, would have been "collectible." 

2. The Trial Court erred by failing to grant judgment as a matter l 
oflaw on issues relating to dam~s, when there was no evidence supporting I 



12. The Trial Court erred in failing to grand a new trial due to 

the plaintiffs springing on the defense a "surprise" witness, Tina Edwards. 

13. The Trial Court erred by entering a final judgment in this 

case in favor of plaintiff. 

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

I. Did the Trial Court err, as a matter of law, in failing to 

dismiss Plaintiffs case following completion of Plaintiffs case in chief or 

by failing to grant Defendant's Motion for Judgment as a Matter of Law, 

when the undisputed facts show that the Plaintiff, in this legal malpractice 

case, relating to the failure to properly perfect a personal injury lawsuit, failed 

to establish the essential element that any settlement or judgment in the 

underlying case could have been "collected"? 

2. Did the Trial Court err by failing to grant partial judgment 

as a matter of law on issues relating to the Plaintiffs damages, when there 

was no medical testimony supporting any causal link between any injuries 

and/or symptoms suffered by the Plaintiff after the end of the year 1996, 

particularly considering that following the accident at issue in this case, there 

had been a number of intervening accidents, including two motor vehicle 

accidents and a number of falls within her home, where Plaintiff suffered 

injury to the identical parts of her body? 

3. Did the Trial Court err in submitting to the jury instructions 

which allowed them to award non-economic damages past the end of the year 

10 


