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HONORABLE JUDGE KESSLER
HRG: AUGUST 20, 2010 10:30 am

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

)
STATE OF WASHINGTON )
Plaintiff, ) .
) Na. 09-1-07187-6 SEA
)
CHRISTOPHER MONFORT ) DEFENSE MOTION FOR FINDING
) GOOD CAUSE TO EXTEND MITIGATION
Defendant. ) DEADLINE FOR FILING AND SERVICE
) OF NOTICE TO PROCEED WITH SPECIAL
) SENTENCING PROCEEDINGS
MOTION

Defendant, Christopher Monfort, by and through his attorneys of rgcord Julie A Lawry
and Carl F, Luer, moves this Court pursuant to RCW 10.95.141 for a finding of good cause to
extend the time period for the filing of the Notice to Proceed With Special Sentencing
Proceedings from the current date of September 2, 2010 to December 1, 2010, set a status

conference approximately two weeks before that date and to direct the State not to announce its

filing decision before that date. The State originally set the due date for submission of defense

mitigation materials for May 17, 2010. After meeting with the Defense team and being

apprajsed of the fact that the Defense team was not able to have a mitigation expert appointed
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and available to begin work until March 31, 2010, the State exteﬁded its deadline to August 2,
2010. The Defense informed the State that while it would work diligently to prepare the
mitigation materials, that it was unlikely that the August 2™ deadline would be sufficient. On
July 26, 2010, thé Defense informed the State by letter that in fact we were unable to provide the
State with a mitigation package .and meet our duties under the 4BA Guidelines for Appointment
anc.l Performance of Defense Counsel in Death Penalty Cases. On August 3, the State informed
the Defense that it would procee& in making its decision without benefit of the Defense
mitigation package. Shortly afterward, the State served a large volume of new discovery on the
Defense. On Aug 11", the State informed the Defense that is had additional discovery in its
possession since November 2009, which it had neglected to provide. This was in response to
notice to the State of & Defense subpoena duces tecum. Given the new discovery, the Defense
again asked the State to reconsider its deadline. :I'he State responded by askiné the Court to seta -
formal heéring on September 2, 2010 at which time it will formally announce its decision on
filing-of the death notice.

The Defense seeks additional time in order to cqmp]gte a thorough mitigetion
investigation as required by the ABA Guidelines and genecral ethical duties as presented in ex
parte fﬂings to this Court. While we have been able fo accomplish many of our preliminary
goals with regard to the investigation, new information has come to light that mqu%rcs further
investigation. The _iniﬁa] list of mitigation witnesses has grown significantly and the munber of
States where witnesseg reside has nearly doubled. Given the expanded investigation and the

large volume of new discovery recently received by our office, we believe that it is not realistic
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to 'have a completed mitigation package before December 1, 2010. We would request a status
copference be set at least two weeks before the new deadline.

Given the importance of the death penalty decision; the recognition by case law that input
from the Defense at this stage is critical; the past practice of the Prosecutor in carefully
considering defense input; the scope and complexity of the mitigetion investigation in this case;
and the fact that a decision to file a death penalty notice may be “irrevocable”, it is vital that the
defendant be given an adequate opportunity to assemble compelling and accurate evidence in
order for the prosecuting attorney to make a fully informed decision on whether it should seek
the death penalty in this case .

This motion is based on RCW 10.95.040; the Fifth, Sixth, Eighth and Fourteeuth
Amendments to the U.S. Constitution; Washington Const. Article I, §§ 13, 22, attached
memorandum of authority and Third Status Repart to be filed ex parte and under seal.

DATED: This 16" day of August 2010 in Seattle WashingtoE P

) T U

Julie A. Lawry, WSBA 17685
Carl F. Luer, WSBA 16365
Attorneys for Mr. Manfort
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MEMORANDUM OF LAW

‘When a person is charged with Aggravated Murder in the First Degree, the prosecuting
attorney must perform an individualized weighing of mitigating factors against the facts and
circumstances of the crime. State v, Pirtle, 127 Wn. 2™ 628, 904 P.2" 245 (1995). Aiﬂaough a
prosecutor has broad discretion in this matt.er, his discretion is not unfettered. Id. In order to file
a death penalty notice, a prosecutor must have reason to believe that there are not sufficient
mitigating circumstances to merit lenience. RCW 10.95. 040 (1); In.re Persopal Restraint
Petition of Lord, 123 Wn. 2d 296, 868 P.2d 835(1994). The accepted and “normally desirable™
practice in these cases involves input from the defendant regarding mitigating factors before the
prosecutor makes his decision whether to file the notice. Pirtle, supra, at 642. “Input from the
defendant as to mitigating factors is normally desirable, because the subjective facts are better
known to the defencimt, while other factors, such as age and lack of prior record can be readily
ascertained by the prosecutor.” In re Harris, 11 Wn.2d 691, 694, 763 P.2d 823(1988). In this
case, the prosecutor has expressly invited the defendant’s input and the defendant fully intends to
provide the pros;acutor with materials reflecting the mitigation that we believe exists in this case.

Time To Prepare Mitigation Package

The King County Prosecutor’s Office has never in the past adopted a fixed, “one sized
fits all” time table for receipt of mitigation information. Indeed, such a practice is specifically
prohibited:

‘We have held a prosecutor’s discretion to seek the death penalty is not unfettered.

Before the death penalty can be sought, there must be “reason to believe that there

are not sufficient mitigating circumstances to merit leniency.” The prosecutor
must perform individualized weighing of the mitigating factors-an inflexible police is

not permitted.
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State v, Pirtle, supra, at 642.

In most prévious cases in King County, the prosecutor’s death penalty decision was made
within six months of erraignment. This policy was in part in recognition that death penalty law
was evolved since the enactment of the death penalty in Washin:gton iﬁ 1981, and defense
counsel are expéctéd, both as a result of court decisions and ABA standards to perform complete
mitigation investigations for clients facing a possible death sentence, Reversals of capital cases
are predominately due to inadequate miﬁgaﬁon investigation. See, g.g., Williams v, Taylor, 552
U.8S. 362 (2000)(defense counsel's failure to investigate defendant’s mental health background
found ineffective); Jackson v, Calderon, 211 F.3d 1148 (9 Cir. 2000)(failure of defense counsel
to inyestigatc educational, occupational and criminal records for penalty phase constituted
ineffective assistance where defendant has history of drug abuse, child abuse and mitigating
behavior in prison.); In re Brett, 142 Wn.2d 868 (2002)(failure to present a mitigation package,
prbmptly investigate relevant mental health issués, and retain experts as to relevant mitigation
evidence may lead to ineffective assistance. of counsel); Jennings v. Woodford, 290 F.3d 1006
(9" Cir, 2002)(failure to investigate mental health and drug abuse issues related to innocence
and penalty pﬁasc was ineffective). See also 4BA Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty Cases, which have been repeatedly cited by
appellate courts, including the- Washington State Supreme Court and United States Supreme
Court, as establishing the minimal standards for performance in a capital case.

A partial list of King County aggravated murder cases reflects the prosecutor’s previous

policy with regard to length of time allowed from arraignment to filing decision:
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Charopion: 189 days

Ridgeway: 119 days

Camneh: 365 days

Johnson: 30 days

Lakey: 339 days .

Matthews: 294 days

Morimoto; 372 days

Roberts: 125 days

Riggins: 220 days

Saintcalle: 182 days

Hag 120 days'

Anderson 270 ciays (due to competency issues)
McEnroy 270 days (tracked Anderson)
Kalsbu 270 days®

The average length of time from atraignment to the Prosecutor’s filing decision in these

cases was 226 days.

However, in several recent cases, and in this one, Mark Larson chisf criminal deputy, has .

stated that the Prosecutor’s Office has adopted a pew policy setting a fixed déadh'ne of 90-120
days for mitigation work for capital cases, regardless of the individual circumstances of the case,
This policy was adopted in both the recent Haq and Schiermar; cases. In Schierman, the court
extended the time for mitigation investigation (and ultimately the State’s filing decision) over the

objection of the State, In Mr. Monfort’s case, Mr. Larson has made it clear that he does not

' 1n State v. Hag, the defendant has a prior diagnosed mental illness with a ten-year treatment history, The State

allowed the Defensa to file a supplemental mitigation package to provide information supporting Jong history of
mental jllness,

? Declaration of counsel in State v, Kalebu, 09-1-04992-7 Attachment A.
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intend to allow more than four months for mitigation investigation and prc::paraﬁon of a package
even with his understanding that the Defense was unable to begin the n;iﬁgation investigation
until March 31st when the mitigation exi)ert was actually available tc; begin work. The State’s
refusal to extend the deadline for the Defense to submit mitigation materials and for announcing
its decision on the death penalty was conveyed to defense counsel in Mr Larson’s letter dated
Augnst 3, 2010 (Attachment B) and in the State’s request to the Court 1o set a hearing for formal
announcement of the filing decision on September 2, 2010,

Clehrly, contrary to its pervious policy, the Prosecutor’s Office has now, in fact, adopted
an inflexible if .not a fixed, “one size fits all” timetable to receive death penalty mitigation

information in violation of RCW 10.95.040 and the Court’s pronouncement in Pirtle,

The Prosecutor’s New Policy Violates the Requirement that the

State Conduct an Individualized Weighing of Mitigation Evidence

To Satisfy the Requirement of RCW 10.95.040 and the Fighth and

Fouriecnth Amendments

A prosecutor meets his statutory and constitutional obligations under RCW 10.95.040 by

caiefully considering the facts of the individual case in light of the individualized mitigation
evidence. The prosecutor’s failurc to consider individualized mitigation evidence before
exercising his discretion to file a death notice violates the Eighth Amendment. The U.S.

Supreme Court had clearly held that consideration of individualized mitigating evidence is

required under the Eighth Amendment.

‘The sentencing process must permit consideration of the “character and record of the
individual offender and the circumstances of the particular offense as a constitutionally
indispensable part of the process of inflicting the death penelty”, in order to ensure the
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- reliability, under the Eighth Amendment standards, of the determination that “death is the
appropriate punishment in a specific case.”

Lockett v. Ohio, 438 U.S, 586, 601, 98 8.Ct. 2954, 57 L.Ed2d 973 (1978). The Washington
State Supreme Court recognized that to satisfy the Eighth Amendment, the prosecutor must
consider mitigating circumstances to narrow the class of persons eligible for the death penalty.

State v. Campbell, 103 Wn.2d 1, 40, 691 P.2d 929 (i984)(] . Rosellini, concurring): Accord,

State v, Pirtle, supra, at 642 (“The prosecutor must perform individualized weighing of the
mitigating factors.”)

The Pirtle court also said that an inflexible police is not permitted. The State’s current
inﬂcxibic policy that mitigation work must be completed with 90-120.days without consideration
of the individual circumstances and the State’s position that review of mitigation evidence will
be limited .to whatever evidence is adduced in that arbitrary period of time, is contrary to the
holding in Pirtle.

The prosecutor is empowered to file a death notice “when there is reason to believe that
there are not sufficient mitigating circumstances to merit leniency.” To satisfy this statutory
duty, and to excrcise.his charging d.i;cretion in conformance with the Eighth and Fourteenth

Amendments and Article 1, § 12 and 14 of the Washington Constitution, the prosecutor must

conduct an individualized weighing of mitigation evidence before he files the notice. These
constraints on the prosscutor’s exercise of discretion cannot be satisfied by consideration of the
mitigating evidence after a death notice had been filed. Rirtle, supra, at 642,

The prosecutor’s decision whether to seck death is an important part of Washington’s
statutory sentencing procedure. The requirement that the prosecutor review individunlized

mitigation evidence serves to narrow the class of persons subject to death, and channels his
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discretion in seeking the death penalty. In Godfrey v. Georgia, 446 U.S. 420, 27-28, 100 8. Ct.
1759, 64 L.Ed.2d 398 (1980), the Court noted that:

In Furman v. Georpia, the Court held that the penalty of death may not be imposed under
sentencing procedures that create substantial risk that the punishment will be inflicted in
an arbitrary and capricious manner, Gregg v. Georgia reaffirmed this holding; “Where
discretion is afforded a sentencing body on a matter so grave as the determination of
whether a human life should be taken or spared, that discretion must be suitably directed
and limited so as to minimize the risk of wholly arbitrary and capricious action.” A
capital sentencing scheme must, in short provide a “meaningful basis for distinguishing
the few cases in which [the penalty] is imposed from the many cases in which it is not.”
This means that if a State wishes to authorize capital punigshment it has a constitutional
responsibility to tailor and apply its Jaw in & manner that avoids the arbitrary and
capricious infliction of the death penalty. Part of a State's responsibility in this regard is
to define the crimes for which death may be the sentence in a way that obviates
“standardless” [sentencing] discretion. It must channel the sentencer’s discretion by
“clear and objective standards that provide specific and detailed guidance...”

In State v. Campbell, 103 Wn.2d 1, 691 P.2d 929 (1984) the Court found the death penalty
sentencing scheme in Washington-did not violate the prohibiticn against cruel and unusnal
punishment because Washington’s statutory scheme narrows the class of persons eligible for
death at 4 points, including review of mijtigation circ s by the prosecutor. The
prosecutor should not be allowed to avoid consideration of mitigating evidencic in Mr. Monfort's
case by forcing an arbitrary ard insufficient amount of time for the collection and presentation of
mitigating evidence. Without a complete mitigation package from the Defense, the prosecutor
will be unable to properly perform the “individualized weighing” of mitigating circumstances
required under RCW 10.95.,040.

It should be ;mted that the State has retained an independent investigator to provide the
State with “mitigation evidence”, however, this person is not a trained mitigation expert buta
general investigator, To date, the information gathered by this investigator is approximately 80

pages and includes a handful of preliminary interviews with mostly witnesses on the periphery of
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Mr. Monforts life i.e. acquaintances and co-workers. The information gathered for
consideration on the important issue of life or death by the State would be per se ineffective
assistance of counsel if it were submitted by the Defense on Mr. Monfort’s behalf, Surely, the
State, with its considerable experience in reviewing mitigation packages in potential death
penalty cases over the years, does not believe it has gathered the type and quality of mitigating
evidence that it is cherged with considering before announcing a filing decision.

In reality, unless the Court gives the Defense adequate time to present a complete
mitigation package to the prosecutor, the decision whether to file the death penalty notice will be
undertaken without any consideration of individualized mitigating circumstances because the

State has clearly made only a superficial attempt to investigate such mitigation on its own.

" Good Cause

RCW 10.95.040(2) provides thiat the “notice of special procgeding” shall be filed and
served w:thm thirty days after arraignment unless “the court, for good cause shown, extends or
reopens the pericd for filing and service of notice.”

Thus, upon a showing of “good cause” this Court has the express authority to extend the
time for the prosecutor to decide whether insufficient mitigating circumstances exist such that
filing the death notice is appropriate.

There are no reported cases that address when a defense request to extend time to conduct
further mitigation investigation is supported by “good cause.” However, several cases address
“good cause” in the context of the State’s failure to comply with the portion of the statute

requiring service of the notice on the defendant or his counsel, While not directly on point the
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cases are helpful. See State v. Luvene, 127 Wn.2d 690, 903 P.2d 960 (1995); State v. Dearbone;

125 Wn.2d 173, 883 P.2d‘303 (1994).

. Both Luvene and Dearbone defined “good cause” as an “external impediment * which
prevented compliance with the stafute. In Dearbone, the Court distinguished between “self-
created hardship™ (which does not constitute “good cause”) and an “external objective
impediment” (which does).

There is good cause in this case to extend the filing deadline. The remaining Defense
investigation tasks clearly constitute “external impediments” that have not been the result of self-
created bardship that would prevent a party from complying with the statutory requirements, '

The Court’s authority to extend the period for filing the death notice does not rest upon
agreement of either party. “The court is a part of the proceeding and is not a potted-palm
functionary, with only the attorneys having a defined purpose.” Luvene, supra (Justice Durham.,
dissenting), quoting State v, Ford, 125 Wn. 2d 919, 924-25 (1995).

Neither the statute nor case law require the consent of the prosecuting attorney to grant an
extensi;)n. The prosecutor’s consent is only required for entry of a guilty plea during the notice
period. RCW 10.95.040 (2). The statute expressly requires the consent of the prosecutor for a
guilty plea, but is silent regarding the need for consent by the State to extend the notice period.
Under the statutory construction principle of expressio wmus est exclusio alterius (“express
mention of one thing in & statute implies the exclusion of another”), it must be implied that the
State’s consent i not otherwise required.

The State bas previously argued in other cases in which extensions of the mitigation

deadline were being sought from the superior court, that the court can only find “good cause™ to
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extend the filing period if the Prosecutor, in his sole discretion, determines that he needs
additional time to maké his decision. Under such a viewpoint, the court’s only function would
be to approve any extension the State might desire, thereby rendering the plain language of RCW
10.95 .940 meaningless. There are two parties to the action pending before the Court who are

entitled to petition the court for an extension. Nathing in the statutory languege suggests that the

State is the only intended beneficiary.

Further, in State v. Finch, 137 Wn.2d 792, 807, 975 P.2d 967 (1999), the Court compared

a defendant’s right to notice under RCW 10.95.040 with the right to a speedy trial, “which can be
weived by defense counsel over the defendent’s objection, to ensure effective representation and
a fair trial.” The court’s authority to grant an extension at the request of the defense is consistent
with ensuring effective representation. The Court in Fingh also said that defense co'unsel may
waive the time limit of RCW 10.95.040 for “tactical reasons.” This holding indicates the Court

recognized that the defense is entitled to the benefits of the statute,

The Court has Authority to Preclude the State from Filing
a Death Notice During an Extension of the Filing Period -

RCW 10.95.040, while providing that the court may extend the period for filing a death
notice it does not specifically address whether the State may file a death notice during the period
of extension without permission of the court. In point of fact, the King County Prosecutor has

never sought to file a death notice after a superior court has granted an extension during the

1| mitigation period.

If the State were permitted to file a death notice during such a period of extension, the

legislative grant of discretion to the court to extend the filing period would be rendered
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meaningless, and the court would be powerless to effectuate its statutory authority. In Avlonitis
Y. Seattle Dist, Court, 97 Wn.2d 131, 138, 641 P.2d 169 (1982), the Court stated, “Statutes
should not be interpreted in such a manner as to render any portion meaningless, suf:erﬂuous, or
questionable.”

In State v, Zorpeg, 78 Wn.2d 9,13 475 P.2d 109 (1970), the Court stated “In construing a
statute, the court seeks to find the legislative intent, and to give effect to the legislative purpose.
Courts will not ascribe to the legislature a vain act, and a statute should, if possible, be so
construed that no clause, sentence, or word shall be superfluous, void, or insignificent.”

The Court has implied powar to effectuate the exercise of its discretion under the statute,
“Even though a power may ot expressly be given in specific words, if its existence is
reasonably necessary in order to effectuate the purposes intended, such power may be implied.”
State ex rel. Hunter v. Superior Court of Snohomish County, 34 Wn.2d 214, 217, 208 P.2d 866
(1949); Accord, Pac. County v, Sherwood Pac,, 17 Wn.App. 790, 567 P.2d 642 (1977).

The Separation of Poyers Doctrine Does Not Prevent
the Court from Extendi ¢ Notice Period

The decision to seck the death penalty is an executive function that has been delegated to
the prosecuting attorney by the Legislature, which gave procedural control over the timing of the
notice to the court. RCW 10.95.040 (2). This is similar to the court’s control of the timing of an
emendment to an Information. While the prosecutor is granted charging discretion, the State
may not amend an Information to add charges without permission of the court. CrR 2;1 (.

Unless the court grants its permission under CrR 2.1(d), the State cannot amend a current

Information to charge additional felony counts; to charge sentencing enhancements or even to

DEFENSE MOTION FOR FINDING GOOD Assoclated Counsel for the Accused 13
CAUSE TO EXTEND MITIGATION 110 Profontaine P1. . St. 200
DEADLINE AND PERIOD FOR FILING OF R vl S

NOTICE TO PROCEED WITH SPECIAL

SENTENCING PROCEEDINGS

APP000013



DY bt ot e ok ok b b et

26
27
28
29
30
31
32
33
34
35
36
37

38

39
40
41
42
43
44
a5
46
47
48
49
50

S\D_eoqmubwm'—

charge misdemeanor' oﬂ'en.;)es. Thers is no authority to suggest that the discretion of the court
under CrR 2.1 (d) violates the separation of powers doctrine. Similarly, there is no authority for
the proposition that the legisiative grant of discretion to the court under RCW 10.95.040 violates
the separatiofl of powers doctrine. |

The State may.argue that an analogy to CrR2 is misplaced because under the Rule a court
may refuse an amended Information only if “‘substantial rights of the defendant
are...prejudiced.” However, the court's authority under Cri{ 2.1 is similar to its power under
RCW 10.95.040 because the court may properly place preconditions on the filing of a death

notice where the rights of a defendant would be prejudiced by the failure of the State to comply

with the statutory and constitutional requirement to consider individualized mitigating evidence.

The State could argue that tl;ere would be no prejudice to Mr, Monfort from the filing of
a death notice because he would be able to present mitiéation evidence at a penalty trial. Onthe
contrary, Mr. Monfort will be prejudiced because he will be deprived of a full opportunity to
avoid the death penalty by convincing the Prosecuting Attorney that he should not seek death, '
He will be prejudiced because he will not be accorded his right to effective assistance of counsel
at all stages of the proceeding. He will be prejudiced because allowing the State to file a death
notice without considering individualized mitigation evidence violates. his right to have the
Prosqcutor make his decision in accordance with the Eighth and Fourteenth Amendments and
statutory requirements,

On the other hand, the State will not be prejudiced if the Court extends the notice period,
Once the Prosecutor has fulfilled his statutory and constitutional duties, he will be free to either

file or not file a death notice at the end of the extension period.
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The Court Must Ensure that the Prosecutor Acts in Accordance with Statutory
Dictates and Does Not Violate Constitutional Guarantees in the Exercise of Iis

Discretion

1t is the duty of the Court to require the State to comply with its statutory obligationé
under RCW 10.95.040, and to ensure that the State does not violate Mr. Monfort’s constitutional
rights in the exercise of its discretion. The Court in Luyene wrote:

As the United States Supreme Court has repeatedly noted, ‘the penalty of death

is qualitatively different from a sentence of imprisonment, however long.” Because of
this difference, we should strive to ensure that the procedures and safeguards enacted by
the Legislature are properly followed by the Sate, The determination of whether a
defendant will live or die must be made in & particularly careful and reliable manner and
in accordance with the procedure establish by the Legislature.

Luvene, at 719 n.8.

Violation of Right to Due Process of Law If Mr, Monfort js Not .
Given Time to Prepare a Mitigation Package

State v. Wittenbarger, 124 Wn.2d 467, 474, 880 P.2d 517 (1994) said “The Fourteenth
Amendment requires that criminal prosecutions conform with prevailing notions of fundamental

fairness...”

The application of the State’s newly adopted policy to set a one-size fits all deadline for
every potential death penalty case is fundementally unfair:

I understand that this time frame may be shorter than in some previous

cases, but it has been our experience that taking more time does not

result in any appreciable difference in the mitigation materials, and the

longer period unnecessary delays the 10.95.040 decision and, accordingly, the
trial. It is our view that adequate information can he gathered within the period
described in this letter, and that the public interest is better served by an interval
after arraignment closer to that contemplated in the statute,
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Letter from Mark Lars;)n for Dan Satterberg dated December 14, 2009 (day of arraignment).

Attached as exhibit. This language is contained in boilerplate form in all letters sent from the

| State regarding the original time for filing deadline. Mr. Monfort is being provided with

substantially less time than past capital defendants to collect and present mitigation evidence that
might save him from death. Such disparate treatment is not consistent with the principles of due
process, especially in a capital case. “Where life itself hangs in the balance, a fine precision in
the process must be insisted upon.” Lockett v, Ohio, supra.
In Washington...in the charging decision, “the prosecutor merely determines
whether sufficient evidence exists to teke the issue of mitigation to the jury, This
type of discretion does not violate equal protection.” State v. Dictado, 102 Wn.2d
2717, 297-8, 687 P.2d 172 (1984). Thus, pursuant to RCW 10.95.040(1) the filing
of a notice of intent to seek the death penalty is a prosecutorial statcment that
he does not know of sufficlent mitigating circumstances to merit leniency.

Hartis By and Throueh Ramsever v. Blodgett, 853 F. Supp. 1239, 1284 (1994)(emphasis added).

M. Monfort Will Be Denicd Effective Assistance of Connsel if the Filing
Period is Not ixtended to Permit Counsel to Conduct a Reasonable
Investigation .

“To provide constitutionally edequate assistance, ‘counse! must, at a minimum, conduct a
reasonable investigation enabling [counsel] to make informed decisions about how best to
represent the client.” In re Brett, supra.

In Breit, defense counsel failed to fully investigate Brett’s medical and mental problems
and failed to present a mitigation package to the State prior to filing of the death notice. His

sentence of death was vacated and the Court found that he had been denied his right to effective

assistance of counsel:
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When defense counsel knows or has reason to know of a capital defendant’s medicel and
mental problems that are relevant to making an informed defense theory, defense counsel
bas & duty to conduct a reasonable investigation into the defendant’s medical and mental
health, have such problems fully assessed, and, if necessary retain qualified experts to
testify accordingly.
1d. at 880 (Emphasis added). The Court noted that Brett’s attorney did not present a formal or
written mitigation package. Two legal experts testified that failure to present a mitigation
package to the prosecutor before filing of the death notice constituted ineffective assistance of
counsel. In Harris By and Through Ramsever v. Blodgett, supra, the court said, “Counsel’s
failure to attempt mitigation with the prosecutor before the death penalty was sought fell below
the objective standard of reasonableness and amounted to a deficient performance.” .

Mr. Monfort will be deprived of the effective assistance of counsel if the defense is not
afforded the opportunity to present a comprehensive mitigetion package to the Prosecutor. “The
proper measure of attorney performance remains simply reasonableness under prevailing
professional norms.” Smgkj_aggy__&s_nmgmn, supra ('emphasis added). “Prevailing
préfessional norm” means the professional norms in existence at the time of the case. Wigging v,
Smith, 539 U.S. 510 (2003); Harris, '853 F. Supp. at 1254.

The “professional norms” in this case are dictated by case law and the ABA standards for .
death penalty defense lawyers.” Mr. Monfort’s attorneys have been unable to meet those
standards in the short and arbitrary period of time that has been allotted for mitigation.

By instituting an inflexible standard, the State seeks to roll back the clock to limit defense

counsel to a mitigation time frame that was typically permitted ten years ago or more. The State

¥ See Declaration of Todd Maybrown, Attachment C.
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fails to realize that to meet prevailing professional norms in capital defense, and to avoid costly
and needless litigation that would ultimately result in appellate reversal for ineffective assistance,
more time for mitigation is needed than previously the case. Given the particulars of Mr.
Monfort's case (his age, lack of prior incarceration and the large number of states where
mitigation witnesses reside and documents are located) this case deserves more than just an one-
size fits all treatment, It can hardly be contested that the nature and quality of mitigation work
has evolved over the 27 years since the Washington death penalty statute wes enacted in 1981.

| In fact, the Washington Supreme Court raised its expectation of capital counsel in 1997
when it adopted SPRC 2 to address the problem of ineffective assistance of counsel. The rule
Tequires appointment of counsel qualified to render “quality representation which is appropriate
to a capital case.” The mitigation work that has been completed to date in Mr. Monfort’s case is
incomplete and so cannot constitute the “quality representation” envisioned by the rule.

Case Law also reflects this evolving standard of practice. See Wiggins, supra,

(ineffective assistance to fail to investigate and present mitigating evidence of dysfunctional

background at trial); In re Brett, supra (ineffective assistance to fail to investigate mental health
issues and present mitigation package prior to filing of death notice).

Becausc of the State’s new and arbitrary policy of providing an essentially inflexible
amount of time to prepare and present mitigation evidence in every capitel case (without regard
to individualized circumstances based on the nature of the case), Mr. Monfort will be denied
effective assistance of counsel in violation of the Sixth Amendment and Article I, §22 of the
Washington Constitution if an extension of the mitigation period is not granted. .
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Conclusion

The State’s new inflexible policy is arbitrary; provides patently insufficient time to gather
and present a complete mitigation package; is not individualized according to the facts and the
circumstances of each individual case; vi.o]ates the requirements of RCW 10.95.040 and case law
and allows the Prosecutor to make a death penalty decision without meaningful consideration of
“individualized mitigating circumstances” because the truth of the matter is that the State has
essentially done nothing to fulfill its empty promise of conducting its own investigation of
mitigating factors. The State’s policy is neither mtioqal nor fair, and crétw an inconsistency in
the treatment of capital defendants. In this case, the State is aware of the fact that while Mr.
Monfort wes arraigned in December of 2009, the Defense did not have a mitigation expert on
board and in the field until the élst of March 2010, A.llo.wing four months for a full and
comprehensive mitigation investigation and p;esentati.on that effectuates the duties, obligations
and principles of RCW 10.95.040, the state and federal consttutions and the ABA Guidelines is
absurd. Given the breadth of Mr, Monfort’s life experiences it invites, if not compels a finding
of ineﬁec;tive assistance of counsel.

The Court should grant the Defense motion to extend the period for filing a death notice
and should preclude the State from filing & death notice during the extension period.
DATED August 16, 2010

Res\pectﬁll]y Submitted,

Julie A. Lawry, WSBA 17685

Carl F. Luer, WSBA 16365
Attorneys for Mr. Monfort
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

STATE OF WASHINGTON, ) CAUSENO. 09-1-07187-6 SEA

)
. Plaintiff, )} Declaration of Ramona Brandes

' )
V. )
)
Christopher Monfort, )
)
Defendant )
)

I, Ramona C. Brandes, declare under penalty of perjury of the laws of the State of
Washington that the following is true and correct based upon information and belief:

1. Twas cout-appointed to represent defendant Isaiah Kalebu on King County Superior
Court Cause 09-1-04992-7 SEA on charges of Aggravated First Degree Murder,
Attempted Murder in the First Deg;’ee, Rape First Degree, and Burglary First Degree,

2. That the date of the alleged offenses in the Kalebu case is July 19, 2009;

3. Twas assigned to represent Mr, Kalebu on July 29, 2009, along with later assigned

counsel Michael Schwartz;

AFFIDAVIT OF RAMONA BRANDES - ]

Northwvest Defenders Association
1111 Third Ave, Suite 200
Seatlle, WA 985101

(206) 6744700

APP000021



O 00 N W Wt A W N~

o i e T o T T R T o

. In preparing a mitigation packet for the King County Prosecutor’s Office as to mitigating

factors that weigﬁed against seeking a special sentencing proceeding, extensive
investigation , research, and writing was required which extended for a period of

approximately nine months.

. Our mitigation investigation uncovered nearly 200 mitigation witnesses and over 3000

pages of mitigation documents, all in addition to the discovery provided by the -

prosecutor,

. Discovery of mitigation evidence occurred sequentially, meaning, that receipt of one set

of documents or interview would then refer to or open leads to other pertinent documents
and witnesses. This sequential discovery often created unexpected time delay due to the
need to accumulate these records, and due to the reality that certain assessments and

evaluationis can not take place until all the related records have been unearthed and

received.

. Defense was under pressure from the King County Prosecutor’s Office to rapidly conduct |

the mitigation investigation, as Mark Larson, Chief Criminal Deputy Prosecutor, had
specifically voiced his determination to the defense that he wanted to take back control
“of this” from the defense and due to his claim, despite abundant case law to the contrary,

that a rapidly done mitigation was no better than one that was more thorough.

. Initially the King County Prosecutor’s Office was insistent that any mitigation packet be

submitted no later than January 12, 2010, which was less than six months from the date

of the incident,

. Further negotiation with the prosecutors resulted in an extended agreed date for

submission of the defense mitigation packet no later than April 1, 2010, which the

AFFIDAVIT OF RAMONA BRANDES - 2

Northwes! Defenders Association
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defense complied with even though the defense had not completed the investigation of
the mitigation witnesses and highly relevant mitigating records are still incoming nearly a
month after the submission of the packet.

10. It was our assessment that an adequate investigation of mitigation actually would have
taken until August 2010 to compléte. Fortuantely, the state determined notto seek to a
special sentencing proceeding on the Kalebu matter,

11. Defense believes that had the state determined to brocaed 10 a special sentencing
proceeding their failure to allow adequate time to for defense to properly investigate and
present mitigating circumstances would have raised a coiorable appellate issue that could
ha\I'e resulted in long-standing litigation that would take much longer to resolve than just
permitting the adequate time for the investigation initially.

12. As it stands, due to the insufficient time for preparation, following submission of the
main mitigation packet on April 1, 2010, defense continued to work on a necessary but
incomplete portion of the mitigation packet relating to proportionality. This section was
submitted to the prosecutor’s office in abbreviated form on April 12, 2010, bringing the

total preparation time to nine months,

Signed in Seattle, WA on the 12th day of May 2010,

@@&H

Ramona C. Brandes, WSBA #27113
Attorney for the Defendant
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DANIEL T. SATTERBERG : 2 . Office of the Pr;nsecuu‘ng Attorney
PROSECUTING ATTORNEY CRIM]NAL DIVISION
' W554 King County Courthouse
. : * ‘516 Third Avenue
King County Seattls, Washington 98104
(206) 296-9000

August 3, 2010

Julie A. Lawry

Carl Luer

Associated Counsel for the Accused
110 Prefontaine Place So., Ste. 200
Seattle, WA 98104

Re:  State of Weshington v. Christopher Monfort -
King County Superior Court Cause No, 09-1-07187-6 SEA

- Dear Counsel,

Thank you for your letter dated July 26, 2010. We. understand from your correspondence that
you have chosen not to provide the State with any evidence of mitigation by the August 2, 2010
deadline, the extensian that we provided to you on May 20, 2010. ’

As you know, eight months have now passed since Mr, Monfort was arraigned on the curreat

cherges and nine months have passed since he was charged with these crimes. Our office has

pravided you with extensive discovery regarding the crimes with which he is charged and the

‘evidence implicating him in those crimes. We have also provitied you with all the reports ’ ‘
generated by a private investigator we retained to look into your client's background.

After careful consideration, we have decided not to extend the date by which our elected '
prosecutor will make the decision contemplated by RCW 10.95.040, That decision will be made
by September 3, 2010. :

. As s our practice, our office will always cansider any evidence of mitigation presented to us at
any stage of & criminal prosecution, We ook forward to your previously scheduled meeting with
Mr. Satterberg on August 26, 2010, at 11 a.m. at the King County Prosecutor’s Office. We

_ strongly encourage you to provids him with any evidence of mitigation you may have at that
" time. Mr. Satterberg will anniounce his decision on or before September 3, 2010

Sincerely,

For DANIEL T. SATTERBERG,
King County Prosecuting Attorney

Mark Larson -
Chief Deputy, Criminal Division

cc:  Daniel T. Satterberg, King County Prosecuting Attorn
Tan Goodhew, Deputy Chief of Staff :
* Jeff Baird and John Castleton, Senior Deputy Prosecuting Attorneys
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY
STATE OF WASHINGTON, No. 09-1-07187-6 SEA
Plaintifs, DECLARATION OF
va, TODD MAYBROWN
CHRISTOPHER MONFORT,
Defendant.

I, Todd Maybrown, dsclare under penalty of perjury that the following is true and
correct to the best of my knowledge:

1. I am an attorney practicing with the law firm of Allen, Hansen & Maybrown,
P.S. in Seattle, Washington.

9. Aftor graduating from the University of Michigan Law School in 1988, T
warked for two years as a law clerk for the District Court for the Western District of
Washington. T have been a member of the Washington State Bar Association since 1990, 1

am also admitted to the bars of the United States District Court for the District of Alaska, the

DECLARATION OF TODD MAYBROWN ~ 1 Allen, Hansen & Maybrows, PS.

600 Unlversity Street, Sults 3020
Seatte, Washington 98101
(206) 447-9681
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United States District Court for the Eastern District of Michigan, the United States District
Court for the Southern District of New Yark, the United States District Court for the Bastorn
District of Washington, the United States District Court for the Western District of
Washington, the United States District Court for Idaho, the Sixth Circuit Court of Appeals,
the Ninth Cireuit Court of Appeals, and the United States Supreme Court.

3. From 1990 to the present, | have handled all types of litigation matters, and
bave represented numerous clients faced with serious felony charges, inc;iuding several
homicide cases, 1 have handled many tri;nls and appeals in state and fedex.-al courts,

4, I have been appointed to represent several defendants charged with aggravated
first-degree murder in the State of Washington. Since 1997, 1 have represented six defendants
charged with aggravated first-degres murder in the State of Weshington. See, e.g., State v.
Martin Francisco, Xing County Cause No, 97-C-08624-4 SEA; State v. Corey Beito, King
County Cause No, 89-1-00243-0 KNT; State v. Michael Thornton, Kennewick Superior Court
No. 98-1-00493-6; State v. Michael Roberts, King County Canse No, 94-C-03249-2 (after
reversal by Weshington Supreme Court); State v. Rosendo Delgado, Jr., Yekima County
Cause No. 99-1-00736-6; State v.-Blake Pirtle, Spokane Cownty Cause No. 92-1-00955-3
(after reversel by Ninth Cirouit Court of Appeels). Each of these cases was ultimatoly
resolved without the imposition of a death sentence.

5. More recently, during 2006, I was appoipted as “learned counsel” to represent
a defendant charged with murder and racketeering charges in the United States District Court
for the Westem District of Washington. See United States v. Rollness, Cause No. CRO6-
41RSL (W.D.Wash.). After reviewing the defen;;e mitigation package, the Attorney General

declined to file a death notice in that case.

DECLARATION OF T QDD MAYBROWN -2 Allen, Honser & Maybrowo, P.S,
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6. In addition to my work at the Ui;l court level, the Washington Supreme Court
hes appointed me to represent several capital defendents during appeals and/or personal
restraint proceedings: Dayva Cross (71267-1); James Brett (No. 63835-7), and Blake Pirtle
(No. 64300-8).

7. In 1997, the State of Washington enacted a court rule that requires a panel
created by the Supreme Court to create a list of attomeys who “meet the requirements of
proﬁ_cicncy and experience, and who have demonstrated that they are leamed in the law of
capital punishment by virtue of training or experience, and thus are qualified for gppointment
in death penalty trials and for appw.lls.” Superior Court Special Proceediné Rule 2. That

panel has concluded, sinca its formation, that I am among the attorneys qualified to represent

' capital defendants st all phases of the litigation.

8. Also, I have litigated several capital habeas corpus actions under 28 U.S.C.
Sec. 2254, See, ¢.g., Rupe v. Wood, 863 F.Supp. 1307 (W.D, Wash. 1994); Rupe v. Wood,
863 F.Supp. 1313 (W.D.Wash. 1994); Rupe v. Wood, 93 F.3d 1434 (9™ Cir. 1996); Pirtle v.
Mérgan, 313 F.3d 1160 (9"' Cir, 2002); Stvak v. Klauser, Cause No. 96-0056-S-FLW; and
Wood v. Paskett, Jdaha Cause No. CV-99-0198-S-EJL.

9. I bave be.en.a member of the National Association of Criminal Defense
Lawyers and the Washington Association of Criminal Defense Lawyers (“WACDL”) since
1990. From 1997 to 2008, I was & co-chair of WACDL's death penalty comnﬁm. In that
capacity, I have consulted with many attorneys on numero'us homicide and death penalty
cases. 1 scrved as the president of WACDL frora June 2009 to June 2010. Since 2006, I have

assisted as an Adjunct Professor for the Trial Advocacy Prog;'arn at the University of

Washington Law School.

DECLARATION OF TODD MAYBROWN -3 Allen, Hansen & Maybrown, P.5.
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10. In addition to my general training, I have attended ss;en CLEs that focused
exclusively on the law of capital punishment: OE:! national conference in Was}ﬁngton; D.C.
during June 1956 (which lasted three days); (2) 8 WACDL CLE during 1955 (which lasted
two full days); (3) the Northwest Regional Death Penalty Treining Conference during

November 1998 (which lested three days); (4) a national conference in Virginia during June

- 2000 (which lasted three days); (5)a WACDL CLE during September 2001 (which lasted one

full ‘day); (6) @ WACDL CLE during 2003 (whicb lasted two full days); (7) a national
conference in Virginia during 2006 (which lested three days); and (8) & Washington death
penalty training program in Spokane during July 2007 (which lested for two full days). I have
attended many other CLEs, ang lectured et no less then ten CLEs, that cov;sred issues relating

to homicide cases and scientific evidence. During 2000 and 2001, I presented several lectures

ot the Northwest Regional Death Penalty Training Conference and the WACDL CLE (which I

co-chaired). Finally, since 2001, I have presented many lectures regarding capital litigation
and post-conviction proceedings. ‘
11.  As noted above, I have handled numerous habeas corpus actions in the federel

courts. I am familiar with the provisions of the ‘Anfi-Terrorism and Effective Death Penalty

| Actof 1996. In fact, I have filed a civil rights case in the United States District Court for the

Western District of Wpshington that addressed certein issues relating to the new habeas
corpus rules in capital cases. See Benn v. Gregoire, No. C96-5689FDB (granting preliminary
injunction in favor of cepital defendants). Moreover, during 1998, a Magistrate Judge of the
United States District Coust for the Western District of Washington appointed me to brief, and

to argue, a case certified from the United States District Court to the Washington Supreme

DECLARATION OF TODD MAYBROWN - 4 Allen, Hansen & Maybrows, P5.
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Court regarding the relationship between Washington practice and federal habeas corpus law.
Sea Shumway v. Payne, 136 Wn.2d 383 (1998).

12. I am familiar with Washington’s death penaity statutes, and the several state
and federel court decisions that have interpreted and discussed those same statutes, There is
no mandatory death penalty in Washington — or any c;ther jurisdiction in the United States.
Rather, in light of Washington’s statutes and court precedents, the prosecutor is charged with
the discretion to maks en initial determination whether or not to seek the death penalty in any
potential capitel case. Consistent with the Sixth ‘A.mendment, it is éxpectad that the
defendant’s counsel will use the inijtial stages of any aggravated murder case to prepare a
“mitigation package” in an effort to convince the prosecuting attome}'( not to seek the death
penalty.

13. 1 am familiar with the United States Supreme Court’s jurisprudence in capital

cases, including the several recent cases that discuss the significance of “mitigation evidence”

“in capital proceedings. See, e.g., Lockett v. Ohio, 438 U.S. 586 (1978); Wiggins v. Smith, 439

U.S. 510 (2003).  Also, I am familiar with the 2003 ABA Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases. All of these resources make
olear that & complete mitigation investigation is absolutely essential to effective representation
of & client facing a possible death sentence. ‘

14, Yhave been asked by defense counscl in the above~captioned case to provide
an opinion in regards to the amount of time that is generally necessary to prepare a mitigation
package in & case of this sort; what is necessary to provide effective assistance of counsel in
the preparation of a mitigation package It is my understandmg that the named defendant,

Christopher Monfort, is currently charged with one count of Aggravated First Degree Murder

DECLARATION OF TODD MAYBROWN - 5 ’ Alles, Husens & Msyhrown, P.S.
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as well as four other class A felonies and three distinct crime scenes. [t i:q my understanding
that the Defense was unable to begin its mitigation investigation in earnest until April 2010.
The State extended its original deadline from May 17, 2010 to August 2,. 2010; g'h_/ing the
Defense four months to complets its mitigation investigation and submit its material. It is my
further understanding that the Defense informed the State that it would not have a thorough
end completed mitigation package for the State on the August 2 deadline. Apparently, the
State is now intending to schedule & hearing on September 2, 2010 for formal armouncement
of its filing decision without benefit of a Defense mitigation package.

15.  Ihave also been told that Mr. Monfort is 41 years of age, with no history of
incarceration, and with prior residency in at least six states, Thus, the defense bas determipod
that there are potential mitigation witnesses spread over at least eleven states. With such a
background, the defense would need eonsiderabie time to complete a thorough evaluation of
Mr. Monfort’s life history and to prepare a comprehensive mitigation package,

16.  1have represented several defendants who were charged with capital offenses
and I haw;e supervised the preparation of mitigation packages in each of those cases, Also, I
have consulted with numerous other attorneys as they \;Jorked to assomble & mitigation
pe{ckage for their own clients. I do not believe that I have ever been involved in any case
where an attorney has been expected to prepars a mitigation package in a time period as short
8s 120 days. '

17.  1seriously question the wisdom and the appropriateness of selting a strict time
limit for the completion of a mitigation package in 2 case of this sort. I believe that the
preparation of & mitigation packege is a critical stage in any aggrz.iwited murder case and I

know from personal experience that the preparation of e comprehensive mitigation package
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may havc. a dramatic impact on the prosecutor’s view of a potential capital case. The
presentation of this package is important insofar as it may help to demonstrate that a
reasonable juror would answer “no” to the question posed in RCW 10.95.060(4). Under such
circumstances, the prosecutor should never file & death notice and the case should proceed as
a u'aditioﬁal murder case. At the very least, the information contained in the mitigation
package shoﬁld help the prosecution to make a reasoned determination with respect to the
appropriate punishment in the case.

18. 'When preparing any mitigation presentation, an aitorney must complete a
corﬁprehensive review of the defendant’s backgronnd and history. This proccsé must include,
al & minimum, a thoroﬁgh review of the defendant’s family and social history (including a
multigenerational history), medical and menta! heelth history, educational backpround,
employment history, criminal history, and any other significant information relating to the

defendant’s development and life history, At the same time, the attorneys must complete a

thorough evaluation of the facts end circumstances surrounding the offense conduct that gives

rise to the ourrent charges. The attorneys may seck to develop evidence that would call into
question the strength of the government’s case as to the charged offense conduct. However,
in order to asscmble a most-effe.ctive mitigation presentation, the attorneys must attempt to
establish some associations between the mitigating evidence (e.g., the defendant’s background
and history) and the alleged offense conduct that is at issue in the case.

19.  Itis something of a truism to state that cach aggravated murder case is uniqus,
but the Court should recognize thet it would seem unreasonable to create & “one size fits all”
rule for these cases. In some éases, mitigation information is easy to obtain (e.g., the client is

healthy and lucid, records and histarical date are casy to locate, local experts are available to
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complete all necessary work on the case, factual information relating to the crime is readily
availeble, all witnesses are cooperative, etc.).. In most cases, however, it is my experience that
some of tﬁe information necessary to prepare a comprehensive mitigation package is difficult
to obtain and not readily available within a very short period of time.! I have prepared many
mitigation packeges in my career, and I do not believe that I have ever completed such a
presentation in a period as short as 120 days.

20, The media accounts regarding Mr. Montfort and fhis case seem to suggest that
defense counsel will need to conduct a thorough evaluation of their client’s mental health
conditibn at the time of the offense (and thereafter). To do so, the attorneys must complete a
comprehensive evaluation of Mr. Monfort’s historical mental condition and any history of
mental heglth trez;tment and counseling; This is certain to be a time consuming process and I
would expect that mosi experienced attomeys v‘vould request at east six months to complete
such & review.” In rendering this opinion,  do want to acknowledge that six months may well
be insufficient to prepm"e and present a comprohensive mitigation assessment of Mr.
Monfort's personal circumstances and the facts surrounding the case, Nevertheless, at a bare
muinimum, the State and ths Court should afford counsel more than 120 days to complete the
process,

21.  Thave handled several capital cases during appeal, post-conviction and federal

habeas corpus proceedings. One of the primary reasens for reversals of death sentences in the

! For example, the experts neaded to address the individual circumstances of the defendant oftentimes
must be brought in from out of state, and the machinations of funding those experts is also subjeot to
understandable limitations and time constraints, ’

? This Court should recognize that this review process is necessarily dependent upon the scheduling
constraints of mental health experts and other persons who are not within defense counsel’s control.

DECLARATION OF TODD MAYBROWN-8 Alien, Hoosen & Maybrown, P.S,
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State of Wa.shingfon — and the couniry as a whole — has been the fact tha} trial counsel
provided ineffective assistance during the preparation and presentation m.f mitigation evidence.
See, e.g,, Williams v. Taylor, 529 U.S. 362 (2000); Jennings v. Woodford, 290 F.3d 1006 (9"
Cir. 2002); Jackson v. Calderon, 211 F.3d 1148 (9" Cir. 2000); In re Brett, 142 Wn.2d 868
(2001). By imposing a short deadline for the time to prepare the initial mitigation package in
a case of this sort, the State may unwittingly increase the risks of such a ;'evmal.s Moreover,
Ido not believe that a short.deadline will serve the interests of justice in the long run.

1 DECLAR.’E; UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT TO THE BEST OF
MY KNOWLEDGE.

' n
Dated at Seattle, Washington this ﬁ day of August, 2010,

TODD MAYBROWN, WSBA #18557 ™ |

* However, notwithstanding the limit imposed prior to the filing of the notice under RCW 10.95.040,
counse| js obliged to continue to seek out evidence that miay be relsvant to mitigation. If such
evidence is discovered after the prosecutor has filed a death notice, I believe that the prosecutor would
be obliged to withdraw the improvidently filed notice,

DECLARATION OF TODD MAYBROWN - 9 Allen, Hansen & Maybrown, PS,

600 University Streot, Suite 3020
Seattle, Washington 98101
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
STATE OF WASHINGTON,

Plaintiff, No. 09-1-07187-6 SEA

vs. RESPONSE TO DEFENSE MOTION
FOR FINDING GOOD CAUSE TO
EXTEND MITIGATION DEADLINE
FOR FILING AND SERVICE OF
NOTICE TO PROCEED WITH
SPECIAL SENTENCING
PROCEEDINGS

CHRISTOPHER J. MONFORT,

Defendant.

N N A L A A WAL WL N

L INTRODUCTION
The defendant has filed a motion to extend the deadline by which the King County
Prosecutor must decide whether to seek the death penalty in this case.! The title of this pleading
is misleading, It suggests that the defendant seeks merely to extend the time during which he
may submit mitigating evidence to the King County Prosecutor, and during which the Prosecutor
may make his decision. But the prosecution will consider mitigating evidence ;.t any time, and

the Prosecutor has not asked for additional time to make his decision. The actual relicf sought

! DEFENSE MOTION FOR FINDING GOOD CAUSE TO EXTEND MITIGATION DEADLINE FOR FILING
AND SERVICE OF NOTICE TO PROCEED WITH SPECIAL SENTENCING PROCEEDING [hereinafter,

RESPONSE TO DEFENSE MOTION FOR FINDING
GOOD CAUSE TO EXTEND MITIGATION
DEADLINE FOR FILING AND SERVICE OF
NOTICE TO PROCEED WITH SPECIAL W554 ing County Courthouso
SENTENCING PROCEEDINGS - 1 516 Third Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955

Daniel T, Satterberg, Prosecuting Attomyxp |J
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by the defendant is not articulated until the final words of the 19-page pleading that accompanies
his motion:

The Court should grant the Defense motion to extend the petiod

for filing a death penalty notice and should preclude the State

from filing a death notice during the extension period.”

The defendant is seeking injunctive relief -- an order precluding the Prosecutor from
making a decision that is entrusted solely to the Prosecutor. There is simply no authority in
statute, court rule or case law for this court to forbid the Prosecutor from making his statutorily-
required decision until such time as the defendant chooses —- in this case, over a year after the
defendant was charged. In fact, the defendant’s motion would require this court to intrude upon
the executive func';ions of the prosecuting authority, in violation of the separation of powers

doctrine. The defendant's motion should be denied.

IL  FACTS

On October 31, 2009, the defendant murdered Seattle Police Officer Timothy Brenton by
éhooﬁng him multiple times with a high-powered assault rifle, The defendant also attempted to
kill Seattle Police Officer Britt Sweeney, who was seated next to Officer Brenton in their patrol
vehicle, It was quickly discovered that the defendant was also the same person who set fire to
several Seattle Police vehicles on October 22, 2009. On November 7, 2009, the defendant
atternpted to murder Seattle Police Sergeant Gary Nelson by attempting to fire a pistol at Sgt.

Nelson's head at close range.

"Defense Motion"]

2 Defense Motion at 19 (emphasis added).
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On November 12, 2009, the defendant was charged with one count of Aggravated
Murder in the First Degree, three counts of Attempted Murder in the First Degree, and one count
of Arson in the First Degree, The defendant was arraigned on.ihese charges on December 14,
2009. All told, more than nine months have passed since the defendant murdered Officer
Brenton, and more than eight months have passed since the defendant was arraigned on these
charges.

To date, despite numerous requests over the past nine months by the prosecution to the
defendant's attorneys to provide any evidence of mitigation they may have developed, the
attorneys have refused to provide even a scintilla of information. Moreover, unlike other defense
attorneys representing individuals charged by our office with Aggraveted Murder in the First
Degree, the defendant’s attorneys have been oomplethy unwilling in private discussions with the
Chief Criminal Deputy Prosecuting Attorney to provide any information about their efforts to
discover mitigating evidence, their plans to do so in the future, or their ability to provide
evidence of mitigation at any time.> In fagt, even their motion to this court is unaccompanied by
any declaration providing any factual basis for their claims.

The Prosecutor has twice agreed to postpone his decision regarding the death penalty,
effectively expanding 9-fold the legislatively prescribed 30-day period for making such a
decision* As it currently stands, the State's deadline to provide the defendant with notice of its
intent to seek the death penalty is September 3, 2010. The prosecution is reluctant to extend the

deadlinc a third time, especially

3 See Declaration of Mark Larson, hereinafter "Larson Declaration”, attached hereto, at 1-6 for an account.
# Sec Larson Declaration for timeline of extensions.
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because the defendant's attorneys have refused to divulge any evidence of mitigation whatsoever.
Unless the defendant provides compelling reasons to wait, the Prosecutor intends to make his
decision regarding the death penalty by September 1, 2010, and proceed with preparations for
trial,
I, ARGUMENT
A, The King County Prose.cutor Has Always Conducted an Individaalized
Weighing of any Mitigating Evidence Before Deciding Whether or Not to
Seek the Death Penalty.

In his motion, the defendant repeatedly asserts that the prosecution has adopted a "one
size fits all"® timetable for receipt of mitigation information. He clairus that the Prosecutor has
adopted a "fixed deadline of 90-120 days" for the mitigation investigation in this case.’ This is
simply not true. In this case, as in other recent potential capital cases, the Prosecutor has been
willing to extend the period for making his decision where defense counsel negotiate in candor

and good faith for such an extension, Such candid discussions require sharing some information

| about the progress of the defense mitigation investigation and the prospects for a fruitful end to

that process. In the recent and more distant past, numerous cases have been handled successfully
in this way. There is no fixed 90-120 day rule.’

Moreover, the defendant’s assertions are irrelevant to his current motion. To date, the
defendant has been granted more than 36 weeks (250 days) — more than double the claimed

“fixed deadline” of 90-120 days — to provide the State with any mitigation cvidence.® The

5 Defendant's Memorandum at 7.

¢ Defendant's Memorandum et 6.

7 See Larson Declaration at 1.

? Bven the defendant concedes that 230 days is well more than the average allowed in the last dozen-plus aggravated
raurder cases filed by the King County Prosecutor's Office. Defendant's Memorandum at 6.
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defendﬁnt has refused to provide anything, Instead, the defendant complains that his mitigation
work could not be started until March 31, 2010° - almost four months after he was arraigned.
The prosecution has been provided with no explanation as to why three defense attorneys -- at
lea'st two of whom have no professional responsibility except to represent the defendant -- were
not able to even begin a: mitigation investigation in the time between the defendant's December
14, 2009 arraignment and March 31, 2010. Even if no "mitigation expert" was available during
that time, and even if the defendant was unwilling or unable to ;':anicipate in the process of
searching for evidence of mitigation, it is simply not credible that his attorneys were unable to
proceed.

Nevertheless, in May, 2010, the State agreed to give the defendant additional time to
provide any mitigation. None was provided. The Prosecutor has extended the notice deadline
twice. This can hardly be classified as an inflexible and fixed "one size fits all" timetable.

Further, defense counsel’s timetable appeats to be arbitrary. By their own projections of
the time necessary to interview witnesses, they would actually need years to complete a

mitigation packet. This is wholly unreasonable, and certainly contrary to what the legislature

‘intended when it ditected the prosecutor to file a notice within 30 days.

It is possible that the defendant's lawyers have decided (perhaps as a result of any search
for mitigating evidence that they have conducted) that the Prosecutor will seek the death penalty
in this case. If so, they would have no incentive to divilge any evidence purporting to show e.g.,
the defendant's mental health and would, on the contrary, benefit by withholding that evidence

from the prosecution until the last possible moment and seeking, in the meantime, as many

? Defendant's Memorandum at 7, ,
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extensions of the notice period as possible. This possible strategy is not one the prosecution or
the court must indulge -- particularly when the prospects for receiving any meaningful mitigating
evidence from the defense have never been articulated.®

B The Prosecutor will Conduct an Individualized Weighing of Any Evidence of
Mitigation in this case

RCW 10.95.070 sets forth seven mitigating factors that the jury, and hence the
prosecutor, should consider in deciding whether lenience is merited:

(1) Whether the defendant has or does not have a s1gmﬁcant history, either as a
juvenile or an adult, of prior criminal activity;

) Whether the murder was committed while the defendant was under the
influence of extreme mental disturbance;
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(3) Whether the victim consented to the act of murder;

(4) Whether the defendant was an accomplice to a murder committed by another
person where the defendant's participation in the murder was relatively minor;

(5) Whether the defendant acted under duress or dominion of another person;

(6) Whether, at the time of the murder, the capacity of the defendant to appreciate
the wrongfulness of his or her conduct or to conform his or her conduct to the
requirements of law was substantially impaired as a result of mental disease or
defect. However, a person found to be mentally retarded under RCW
10.95.030(2) may in no case be sentenced to death;

(7) Whether the age of the defendant at the time of the crime calls for leniency;
and

(8) Whether there is a likelihood that the defendant will pose a danger to others in
the future.

19 Jf the defense or the court believes that prospects for mitigation evidence have been communicated in ox parte
proceedings, and that those prospects are sufficient to justify extension of time, then this information needs to be
communicated directly to a representative of the prosecutor’s office. The existence of such communications may
also call into serious quostion the scope, extent, and propriety of such ex parte discussions.
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. In the present case, the Prosecutor will consider all of these ciroumstances and determine
whether any of them warrants leniency. Some of these factors clearly require'no investigation,
and need not be the subject of a "mitigation package." The defendant has no significant ctiminal
history. Officer Brenton did not consent to being murdered. The defendant is no one's
accomplice, and there is no evidence of duress. The dei'endant is 41 years of age.

It seems apparent that the most fruitful subject of any mitigation investigation would be
the defendant's mental state -- whether or not the defendant was under the influence of any
extreme mental disturbance immediately before, during, or after the crimes, and whether he was
insane or suffering from diminished capacity at the time of the crimes.

The State's investigation into the crimes of October 22, October 31, and November 6,
2009, has yielded a great quantity of evidence relevant to any determination of the defendant's
mental state at the time, This evidence includes interviews with dozens of his associates, family
members, fellow employees and students, teachers, and others. Many of these interviews are
directly relevant to any inquiry concerning the defendant's mental health., All of this evidence
has been provided to the defense, They have never cited any of it to us, formally or informally,
as evidence of mitigation,

Other evidence relevant to the defendant's mental health and mental state at the time of
these crimes consists of physical evidence seized during the investiga';ion -- particularly,
evidence seized from the defendant's residence. The defendant's attorneys have been aware for
months that this physical evidence includes many documents, including the defendant's own
writings (somt; of which are explicitly related to the crimes with which he is charged). In

addition to knowing through the discovery process that this evidence exists, the defense knows
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of it because some of it was taken into evidence in their presence, at th‘eir request, in the
defendant's residence. They have never examined this evidence.!

Meital health axd mental state can, of course, be assessed by trained mental health
experts. The prosecution does not have the ability to initiate a mental health examination of the
defendant, and the prosecution is unaware of any mental health examination that the defendant
has ever undergone. The defendant's attorneys have asserted repeatedly in court and in pleadings
that the defendant has mental problems, but have refused to proffer the slightest evidence to the
prosecution that would support this claim. Perhaps, like a "mitigation expert," a qualified
mental health expert has proved difficult for the defendant's attorneys to retain, But the attorneys
have not even provided the prosecution with the defendant's medical records from the King
County Jail -- something that they could easily and quickly do, and something that would,
presumably, support their frequent references to the defendant's pain, his medication, and his
mental condition,

C.  The Prosecutor is not required to wait for the Defendant to present him with
a "Mitigation Package'' before Making His Decision.

RCW 10.95.040 authorizes the State to file a Notice of Special Sentencing Proceeding in
cases of Aggravated Murder in the First Degree to determine whether the death penalty should
be imposed. The statute provides:

The notice of special sentencing proceeding shall be filed and served on

the defendant or the defendant’s attorney within thirty days after the

defendant’s arraignment upon the charge of aggravated first degree

murder unless the court, for good cause shown, extends or reopens the
period for filing and service of the notice.

1 gee Declaration of Jeff Baird Re: Defendant's Claims of New Discovery, attached hereto, hereinafter "Baird
Declaration," at 2-5.

RESPONSE TQ DEFENSE MOTION FOR FINDING
GOOD CAUSE TO EXTEND MITIGATION
DEADLINE FOR FILING AND SERVICE OF

Dantel T. Satterberg, Prosecuting AttoﬂFyP 000047
NOTICE TO PROCEED WITH SPECIAL WS554 King County Courthouse N
SENTENCING PROCEEDINGS - 8 316 Third Avontie

Seatilo, Washingion 93104
(206) 296-9000, FAX (206) 296-0955




10
11
12
13
14
15
16
17
18
19
20

21

23

24

RCW 10.95.040(2). The statute was drafted to ensure that defendants would have early nofice of
the State’s intent to seek a death sentence.

The prosecuting attorney is required t;) consider mitigation before deciding whether to
file a notice of special sentencing proceeding. State v. Pirtle, 127 Wn.2d 628, 642, 904 P.2d 245
(1995); RCW 10.95.040(1). However, there is no provision in RCW 10.95.040 that confers on 2
defendant the right to present the prosecutor with what he considers a completed "mitigation
package,” including all the mitigating evidence he suspects might exist somewhere, before the
prosecutor may make his decision, In Pirtle, the prosecutor made a decision to seek the death
penalty thirty days after the defendant'g arraignment, without any input from the defense. On
appeal, the defendant claimed that the proseoutor failed to consider mitigating evidence, thereby
abusing the discretion afforded him by RCW 10.95.040(1). The Washington Supreme Court
made short work of this argmﬁent. The court noted:

Because of Pirtle's [criminal] history, the prosecutor had some
information about each of the statutory mitigating factors, with the possible
exception of the Defendant's mental state at the time of the crime.
Given what the prosecutor elready knew and his willingness to wait

thirty days to see if the defense could develop additional information, we

find the prosecutor did not abuse his discretion.'?

The statute requires the Prosecutor consider evidence of mitigation; it does not mandate
that the defendant mus‘t be the source of that evidence. The reason it does not is obvious: if the
statute required the Prosecutor to depend on the defendant to supply mitigation evidence, the

defendant could hold the prosecutor’s decision hostage indefinitely. In a potential capital case --

especially a case with strong evidence of guilt and aggravating circumstances, and little apparent

12 pirtle, 127 Wn.2d at 643,
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evidence of mitigating circumstances — this power to forestall judicial proceedings is simply not

vested in the only person who might benefit by delay.

As noted by the defendant, "[i]nput from the defendant as to mitigating factors is
normally desirable'®,* Pirtle, 127 Wn.2d at 642. Indeed, it is the long-standing practice of the
King County Prosecutor to solicit and carefully consider such input from defense attorneys, a
practice that the Pros'ecutor would agree is "normally desitable." However, this practice, which
has worked well in other cases, does not confer a strategic advantage on a defendant who wishes
to delay that decision as long as possible. Prior to making the decision to seek the death penalty,
a prosecutor simply "must petform individualized weighing of the mitigating factors-an
inflexible policy is not permitted." Id., citing Inre Harris, 111 Wn.2d 691, 693, 763 P.2d 823,
(1988), cert. denied, 490 U.S. 1075 (1989). RCW 10.95.040 is completely silent regarding
defense-provided mitigation, yet the defendant argues that "[w]ithout a complete mitigation
package from the Defense, the prosecutor will be unable to properly perform the 'indtvidualized
weighing' of mitigating circumstances required under RCW 16.95.040. nl4 This is simply wrong.

If the “complete mitigation package” desired by this defendant were statutorily required, the
legislatively-directed 30 days would never be sufficient . .
The Prosecutor will, with or without any input from the defendant's attorneys, carefully

weigh all the evidence of mitigation available to him and make his decision.

13 Pirtle, 127 Wn.2d at 642,

1 Pefense Motion at 9.
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D. The Prosecuting Attorney Will Consider Any And All Mitigation Evidence
Whenever It Is Presented

The defendant claims that he will be denied effective assistance of counsel if this court
does not extend the filing period for the notice of the special sentencing proceeding.
Specifically, he appears to argue that, once the Prosecutor has made his decision, any mitigation
that is provided to the State will be ignored. This claim is without foundation. In fact,
Attachment B to the defendant's brief included a letter from Erin Bhlert on behalf of the
prosecutor, Daniel T. Satterberg, As noted in that letter, even though the Prosecutor intends to
make the decision contemplated in RCW 10.95.040 by September, 3, 2010, the defendant is told
that, "[a]s is our practice, our office will always consider any evidence of mitigation presented to
us at any stage of a criminal prosecution.” Should the Prosecutor conclude that the death penalty
is not something that should be considered in this case, then the issue is moot. However, should
the Prosecutor decide to seek the death penalty, then the State has every belief that defendant's
counsel will do everything in their power to ensure that his mitigation materials, witnesses, and
evidence are thorough and complete in anticipation of the sentencing phase of the trial. As such,
the defendant should be able to provide this miﬁgaﬁon to the State at some later date and any
such ﬁlitigation will certainly be considered.

The defense cites State v. Brett as an example of a case in which a defendant's denth
sentence was overturned because the defense attorney was ineffective at the pretrial mitigation
phase. 142 Wn.2d 868, 16 P.3d 601 (2001). However, the defendant misstates the breadth of the
holding in Brett. The defendant neglects to point out that, in addition to the defense attorney's
failure to provide the State with a miﬁgaﬁon package prior to the prosecutor filing the notice of

special sentencing proceeding, the court found five additional defects in the attorney's
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performance. After noting all six areas of concern, the court concluded, "While the failure to
petform one‘ of these actions alone is insufficient to establish ineffective assistance of counsel,
the failure to perform the combination of these actions establi;hes that defense counsel's actions
in Brett's trial were not reasonable under the circumstances of tﬁe case." Id, at 882-83 (emphasis
in original). The court specifically found that the failure of the-attorney to provide mitigation to
the State prior to the decision to file the notice of special sentencing proceedings did not in and
of itself constitute ineffective assistance of counsel.
E.  An Order Of This Court Precluding the King County Prosecutor from
Making a Decision re; Whether or Not to Seek the Death Penalty Until A
Specific Date Would Violate The Separation Of Powers Doctrine
Washington law confers on the Prosecuting Attorney the exclusive discretion to decide
whether to seek the death penalty in a prosecution for Aggravated Murder in the First Degree.
RCW 10.95.040(2). “[Tlhe pro'secutor's decision whether to file charges or to plea bargain is an
executivé, not adjudicatory, decision, This court has never recognized a prosecutor's discretion to
file charges or to seek the death penalty as a judicial function. . . . A prosecutor's determination
to file charges, to seek the death penalty or to plea bargain are executive, not adjudicatory, in
nature[,]” State v, Finch, 137 Wn.2d 792, 809-10, 975 P.2d 967 (1999) (discussing applicability
of the appearance-of-fairness doctrine to the decision to seek the death penalty).

In Pirtle, 127 Wn.2d 628, the defendant claimed that the Prosecuting Attorney had abused

his discretion by, among other things, refusing to extend the 30-day deadline for filing the notice
of the special sentencing proceeding in order to permit the defense to present mitigation

evidence. The Washington Supreme Court held that so long as the Prosecuting Attorney fulfills
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his statutory duty to consider evidence in mitigation, there is no error in his refusal to extend the
30-day deadline for filing the notice.

The defendant nevertheless argues that RCW 10.95.040(2) merely gives the prosecutor
"procedural control" over the timing of the notice to the court. Def. Brief at 13, He contends
that this statute is similar <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>