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I. INTRODUCTION 

ATTENTION ALL POLICYHOLDERS: Regardless 
of your policy's language, your insurer has no duty to 
defend until you defeat all the insurer's defenses to 
coverage as a matter of law, even if to do so you must 
engage in discovery related to, or litigate, issues that 
may cause you prejudice in the underlying litigation. 

That was effectively the trial court's ruling in this case. The trial 

court refused to hear Expedia's duty to defend motion until discovery was 

completed. This leaves Expedia facing an irreconcilable dilemma-either 

forgo defense coverage until the underlying lawsuits are concluded or 

pursue that coverage and potentially prejudice its position in those 

lawsuits. This result is fundamentally at odds with Washington law. 

The Washington Supreme Court has long recognized that the duty 

to defend is different from the duty to indemnify in both scope and timing. 

The duty to defend arises at the moment a complaint asserting a 

potentially covered claim is filed; in other words, at the inception of the 

underlying lawsuit. The duty to indemnify arises only at the conclusion of 

the underlying litigation, if and when there is actual liability to indemnify. 

Unlike the ultimate indemnity obligation, the question of whether the duty 

to defend has arisen is determined solely from the eight corners of the 

relevant policy and relevant underlying complaint. The duty to defend 

determination is designed to and must be made early, so that the policy-
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holder receives the benefit of a defense while the underlying lawsuit is 

ongoing. Otherwise, the duty to provide a "defense" becomes nothing 

more than an obligation to reimburse after the fact. 

The duty to defend and the Washington policy favoring early 

determination of that duty is frustrated if a policyholder must sue its 

insurer and wait until trial in the coverage case in order to obtain defense 

coverage. It is doubly frustrated if the insurer can force its policyholder to 

engage in discovery that overlaps with and is potentially prejudicial to the 

policyholder in the underlying lawsuit. To avoid these problems, the 

Washington Supreme Court requires insurers to defend so long as any 

possibility of underlying indemnity coverage exists. Am. Best Food, Inc. 

v. Alea London Ltd., 168 Wn.2d 398, 404, 229 P.3d 693 (2010). That 

Court also has held that an insurer acts in bad faith if it litigates coverage 

issues that might prejudice its insured's defense. Mut. of Enumclaw Ins. 

Co. v. Dan Paulson Constr., Inc., 161 Wn.2d 903, 918, 169 P.3d 1 (2007). 

The trial court disregarded these rules. Instead of requiring Zurich 

to meet its contractual and legal obligation to defend Expedia until it could 

prove that coverage was impossible as a matter of law, the trial court did 

the exact opposite. It gave Zurich a free pass to sit on its hands and force 

Expedia to bear the burden of millions of dollars in defense costs. The 

trial court refused even to consider Expedia's motion seeking to obtain a 
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ruling that the duty to defend had been triggered unless and until Expedia 

completed "dangerous" and "injurious" discovery. The trial court 

committed probable error that substantially limits Expedia's freedom to 

act. This Court should grant discretionary review and uphold the 

longstanding principles of Washington insurance coverage law that the 

trial court cast aside. 

II. IDENTITY OF PETITIONER 

Petitioner Expedia asks this Court to accept review of the decision 

designated in Part III of this motion. 

III. DECISION BELOW 

Expedia seeks discretionary review of the trial court's August 22, 

2012 order refusing to set for hearing Expedia's motion for summary 

judgment on the duty to defend and refusing to stay litigation of and 

discovery into issues that-as the trial court recognized-create a risk of 

prejudice to Expedia's interests in the underlying lawsuits (A.1-3, 4-14)1
, 

as well as all ancillary orders relating to the August 22, 2012 order. 

IV. ISSUES PRESENTED FOR REVIEW 

1. The trial court refused to consider Expedia's duty to defend 

motion based on the policies and underlying complaints and instead 

continued the motion until Zurich obtains discovery from Expedia 

1 "A._" denotes citation to the Appendix to Plaintiffs/Appellants' Motion for 
Discretionary Review, filed along with this Motion. 
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concerning additional information that could be "dangerous" and 

"injurious" to Expedia in the underlying litigation. Did the trial court 

commit probable error that substantially limits Expedia's freedom to act? 

V. STATEMENT OF THE CASE 

A. Expedia Operates a Merchant Model Business to Assist 
Consumers with Reserving Rooms from Hotels. 

Expedia makes travel reservations simple. Under its merchant 

model, Expedia places all relevant information about hotels at a traveler's 

fingertips through Expedia's website. As travelers readily recognize, 

Expedia does not provide this valuable service for free. Instead, Expedia 

charges consumers a total price that includes: (1) the rate charged by the 

hotel for occupancy ofthe room (the rent); (2) an amount retained by 

Expedia for the online services it provides to the customer (the facilitation 

fee); and (3) an amount for "tax recovery charges and service fees," which 

consists of an amount equal to any applicable local occupancy tax on the 

rent and an additional fee for Expedia's services. (A.17-19.) 

An occupancy tax is a levy imposed on short-term hotel occupants. 

The City of Los Angeles's ordinance, for example, provides that the hotel 

guest must pay a percentage of the rent charged by the hotel as a tax for 

the privilege of occupancy. (A.48.) Although the tax falls on the guest, 

the City generally does not collect the tax directly from individual 

travelers. Instead, hotel operators include the tax on the occupant's bill 
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and collect it at the same time as the rent for the room is collected. 

Expedia does not operate hotels or rent rooms to travelers, but 

because its customers pay for their hotel room reservations at the time of 

booking, Expedia's policy is to charge them an amount estimated to be 

sufficient to cover the occupancy tax that the hotels will be responsible for 

remitting for their guests' stays. In calculating the estimated tax amounts, 

Expedia applies the tax rates supplied by the hotels to the discounted rate 

it negotiated with the hotel (i.e., the rent charged by the operator), rather 

than the total retail price the customer ultimately pays to Expedia (rent 

plus fees). (A.19.) 

To illustrate, suppose a customer reserves a hotel room in a 

municipality with a 10% occupancy tax. If Expedia has negotiated a room 

rate of $80 from the hotel, it will add $8 in tax to the customer's bill (1 0% 

of the rate charged by the hotel). Expedia transmits to the hotel both the 

rent and the estimated tax due, and the hotel remits the tax to the 

municipality. Expedia, meanwhile, retains any fees it charges and pays all 

applicable taxes owed on that amount (e.g., income taxes, payroll taxes, 

and the like). In other words, every dollar Expedia obtains from its 

customers is taxed in some form or another. 
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B. Cash-Strapped Municipalities Sue Expedia to Pursue 
Additional Revenue. 

Though Expedia's practices comport with the relevant ordinances 

and have long been the industry standard, cash strapped municipalities 

have claimed that Expedia should have been charging travelers taxes 

based on the full retail price of the room. Over the past several years, 

some local governments have filed suits seeking, among other things, 

damages equal to the increase in revenue they would have received had 

Expedia used a retail price calculation. Although there are roughly 7,500 

taxing jurisdictions in the United States, only 80 lawsuits have been 

brought against Expedia. Most cases remain pending, but among those 

that have been fully adjudicated, Expedia has prevailed in all but a few. 

The suits generally allege that Expedia breached a duty, whether 

innocently, negligently, or by some other error or mistake. (A.33.) Each 

states a primary claim for violation of the relevant tax ordinance, which 

does not require the jurisdiction to prove intent or any particular mental 

state with respect to Expedia. Some jurisdictions also seek punitive 

damages or other penalties, alleging, for example, that Expedia acted 

"willfully, wantonly, and with conscious disregard for the rights of the 

[plaintiff]," and thus the plaintiff is entitled to "additional damages in an 

amount sufficient to punish Defendants." (A.54.) No court has found that 
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Expedia has intentionally or willfully violated the law. 

C. Expedia Tendered the Claims to Its Liability Insurers, Who 
Denied Coverage. 

Expedia procured Travel Agents Professional Liability insurance 

from three insurance companies over the course of nine policy periods. 

Each policy provides Expedia with broad coverage for any liability for 

damages arising out of a negligent act, error, or omission in the course of 

its travel agency operations. (A.74.) The policies require the insurers to 

defend Expedia against any suit seeking such damages. (I d.) That 

obligation requires the insurers to provide a defense on an ongoing basis 

while a potentially covered lawsuit is pending; it is not merely an 

obligation to reimburse defense expenses after the lawsuit concludes. 

After being served with the complaint in the first lawsuit, 

Expedia's broker tendered the action to its insurers on June 10, 2005. 

Less than three weeks later, the insurers denied coverage and refused to 

provide Expedia with a defense. (A.86-90.) In 2010 and 2011 Expedia 

tendered 62 additional lawsuits to its insurers, who again summarily 

refused Expedia's tender. (A.91-108.) With the insurers having refused to 

defend, Expedia has been defending the underlying lawsuits at its own 

expense, incurring tens of millions of dollars of attorneys' fees. 

Expedia filed this action in November 2010, seeking declaratory 
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relief and asserting claims for breach of contract and bad faith against each 

of its insurers. With respect to two of the policies-issued by respondent 

Zurich-the trial court denied Zurich's motion for summary judgment, 

finding that Zurich had not proven that coverage for the underlying claims 

was impossible under those policies. (A.112, 123-24.) 

D. The Trial Court Refuses to Hear Expedia's Motion for 
Summary Judgment on the Duty to Defend Until the 
Completion of Prejudicial Discovery. 

Following the trial court's determination that Zurich had not 

proven that coverage was impossible, Expedia moved for summary 

judgment on March 30, 2012, seeking a ruling that Zurich's duty to defend 

was triggered by the filing of the underlying actions with respect to the 

two remaining Zurich policies? Expedia argued that the underlying 

complaints sought damages from Expedia based on potentially negligent 

acts, errors, or omissions, thus giving rise to a possibility of coverage 

under the policies, as confirmed by the trial court's earlier finding that 

Zurich could not prove that coverage was impossible. 

The motion was set for hearing on April27. Along with its 

opposition, Zurich moved for a Rule 56( f) continuance, arguing that it 

needed to develop evidence outside of the underlying complaints and the 

policies at issue to raise questions of fact concerning its coverage 

2 The motion also sought a ruling as to certain bad faith claims. 
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defenses. Rejecting the "eight corner" rule3 and Expedia's argument that 

questions of fact are irrelevant to the question of whether the duty to 

defend has arisen, the trial court granted Zurich's motion and took 

Expedia's summary judgment motion off calendar. (A.l28-29.) 

Zurich asserted that before the trial court could determine whether 

the underlying lawsuit triggered its defense obligation it was entitled to 

discovery concerning Expedia' s knowledge and intent. Much of this 

discovery overlaps with issues being litigated by the plaintiffs in the 

underlying lawsuits who are seeking evidence concerning what Expedia 

knew about potential occupancy tax liability, and when, to try to prove 

that Expedia acted with intent. (A.l31-37.) Discovery into these 

overlapping issues exposes Expedia to potential prejudice in the 

underlying litigation, including punitive damages. 

In an effort to get its duty to defend motion heard as quickly as 

possible, Expedia completed as much of the outstanding discovery as it 

could without exposing itselfto the risk of prejudice in the underlying 

lawsuits. Expedia then filed a motion seeking to have the trial court (a) set 

a hearing date for Expedia' s duty to defend motion while (b) protecting 

Expedia from potentially prejudicial discovery. 

The trial court found that there is a "dangerous overlap" between 

3 The duty to defend is determined from the four corners of the policy and the four 
corners of the complaint. 
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the coverage case and the underlying cases concerning "the discovery 

seeking Expedia' s knowledge or intent regarding its liability for the 

payment of the certain occupancy tax amounts." (A.7.) It further found 

Zurich's pursuit of discovery from Expedia "could be injurious to 

[Expedia's] interests" in the underlying cases. (Id.) The trial court 

nonetheless refused to hear Expedia's duty to defend motion until that 

dangerous and injurious discovery was complete because it could not 

"conclude, as a matter of law, that this discovery is not relevant to the 

[insurance] company's defenses." (A.7-8.) The trial court entered an 

order denying Expedia's motion on August 22,2012. (A.1-3.) 

VI. ARGUMENT 

As a result of the trial court's order, Expedia is forced to choose 

between two equally unpalatable alternatives: (1) forgo the defense 

coverage Zurich promised to provide and fund the underlying lawsuits at 

its own expense until all of them have fully and finally concluded, or 

(2) proceed with dangerous and potentially prejudicial discovery in order 

to pursue its bargained-for defense. Washington law prohibits insurers 

from forcing policyholders into such problematic choices. Instead, 

Washington follows two overarching principles designed to protect against 

that very quandary: (1) the duty to defend arises at the moment a 

complaint is filed asserting potentially covered claims against an 
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insured-as determined solely from the eight corners of the complaint and 

the relevant policy-and (2) an insurer owes its insured a duty of good 

faith and may not engage in conduct that exposes the insured to the risk of 

prejudice in the underlying litigation. The trial court's order frustrates 

both. principles. The trial court should have heard Expedia' s motion and 

determined whether the underlying complaints triggered the policies' duty 

to defend. It should not have forced Expedia into the impossible position 

of choosing either to forgo its bargained-for defense coverage or to litigate 

factual issues relevant to the occupancy tax cases before those issues are 

resolved in those cases. Discretionary review is warranted because the 

order constitutes probable error and limits Expedia' s freedom to act. 

A. Review Is Proper Under RAP 2.3(b)(2) Because the Trial 
Court Committed Probable Error in a Manner That Limits 
Expedia's Freedom to Act. 

This Court may grant discretionary review of any act by a trial 

court in which it "committed probable error" and the act "substantially 

alters the status quo or substantially limits the freedom of a party to act." 

RAP 2.3(b)(2). Discretionary review is particularly suited to acts by the 

trial court that have "immediate effects outside the courtroom." Geoffrey 

Crooks, Discretionary Review of Trial Court Decisions Under the 

Washington Rules of Appellate Procedure, 61 Wash. L. Rev. 1541, 1545-

46 (1986). Here, the trial court's order inhibits Expedia's freedom to act 
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both in this case and in the underlying lawsuits. 

The trial court also committed probable error by requiring Expedia 

to complete potentially prejudicial discovery related to all of Zurich's 

various coverage defenses prior to obtaining a ruling on the duty to 

defend. Under Washington law, the duty to defend arises at the moment a 

covered complaint is filed against a policyholder. Griffin v. Allstate Ins. 

Co., 108 Wn. App. 133, 138, 29 P.3d 777 (2001). Once a covered 

complaint has been filed, an insurer must defend until it is clear that the 

claim is not covered. Am. Best, 168 Wn.2d at 405. And the duty to 

defend "must be determined from the complaint" and not any additional 

evidence sought by the insurer. Or. Mut. Ins. Co. v. Hartford Fire Ins. 

·Co., No. 66755-6-I, slip op. at 9 (Div. 1 Ct. App. Sept. 17, 2012) (A.l51). 

The trial court's decision discards those rules and instead holds a 

policyholder's right to defense coverage hostage to any number of factual 

defenses-including defenses for which the related discovery would 

overlap with, or expose the policyholder to prejudice in, the underlying 

lawsuits-interposed by an insurer. 

1. The Trial Court Committed Probable Error by 
Forcing Expedia to Complete Discovery Before 
Ruling on Expedia's Duty to Defend Motion. 

Liability policies are meant to protect policyholders from 

litigation, not spawn it. See Hayseeds, Inc. v. State Farm Fire & Cas., 177 
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W.Va. 323, 329, 352 S.E.2d 73 (W.Va. 1986) ("[W]hen an insured 

purchases a contract of insurance, he buys insurance-not a lot of 

vexatious, time-consuming, expensive litigation with his insurer."). When 

an insured is sued for any potential liability that might possibly be covered 

by its insurance policy, the insurer's duty is simple and straightforward

provide a defense immediately. "The triggering event is the filing of a 

complaint alleging covered claims" and the "key consideration in 

determining whether the duty to defend has been invoked is whether the 

allegation in the complaint, if proven true, would render the insurer liable 

to pay out on the policy." Griffin, 108 Wn. App. at 138 (2001) (internal 

quotation marks omitted). The trial court's refusal to hear Expedia's duty 

to defend motion constitutes probable error because it robs Expedia ofthe 

prompt adjudication of its defense coverage to which it is entitled. 

The immediate defense obligation is "one of the main benefits of 

the insurance contract." Truck Ins. Exch. v. VanPort Homes, Inc., 147 

Wn.2d 751, 760, 58 P.3d 276 (2002). Particularly in the modern world of 

litigation, the expenses incurred defending against potential liability can 

be just as burdensome as the ultimate liability itself, if not more so. While 

the ultimate liability may be avoided, particularly where the allegations 

prove to be untrue, the defense costs must be borne regardless of the 

outcome. For this reason, insurers must defend potentially covered claims 
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until it is clear that no possibility for coverage exists. 

If an insurer could refuse to defend its policyholders for so long as 

disputed issues concerning coverage remained, any incentive for an 

insurer to defend during the pendency of underlying litigation would 

disappear. Policyholders would be left without the promised security that 

their insurance was intended to provide. They would be forced to "double 

down" and fund two parallel lawsuits-one to avoid liability in the 

underlying case and one to compel the insurer to provide the bargained-for 

benefits of the insurance policy. If an insurer could also rely on disputed 

facts to avoid its defense obligation, it could erect a nearly insuperable 

barrier of defenses, each of which must be conclusively eliminated by the 

policyholder before the policyholder receives its promised defense. 

Fortunately, the Washington courts do not condone such a perverse 

result. Instead, they have gone to great lengths to ensure that policy

holders are not left to fend for themselves when faced with potentially 

covered lawsuits. If an insurer disputes coverage, the course of action 

Washington courts prescribe is to defend under a reservation of rights and 

then seek to extinguish that defense if and when it ultimately develops 

evidence that conclusively shows that no possibility of coverage exists. 

VanPort, 147 Wn.2d at 761. An insurer who refuses to defend and thus 

forces its policyholder to sue to enforce the insurance policy is subject to 
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the same standards, as it must be to avoid the perverse incentives 

described above. The insurer can seek to defeat coverage, but in so doing 

it may not delay a ruling on its duty to defend by reciting the need to 

conduct discovery. For so long as the insurer has not extinguished the 

possibility of coverage-something the trial court found that Zurich failed 

to do with respect to the two policies at issue-it must defend. Am. Best, 

168 Wn.2d at 405. The insurer is entitled to investigate to determine if it 

can extinguish coverage, but if "there is any reasonable interpretation of 

the facts or the law that could result in coverage, the insurer must defend." 

Id. An insurer may not "desert policyholders and allow them to incur 

substantial legal costs while waiting for an indemnity determination." Id. 

Instead, the policyholder may proceed immediately to a determination of 

the duty to defend based on the eight corners of the policies and the 

complaints. Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43, 53, 164 P.3d 

454 (2007); VanPort, 147 Wn.2d at 760; Or. Mut., slip op. at 9 (A.151). 

The California Court of Appeals addressed this precise issue and 

ruled that the policyholder's right to an adjudication of the duty to defend 

may not be delayed so that the insurer can conduct discovery into disputed 

factual issues. In Haskel v. Superior Court, 33 Cal. App. 4th 963, 39 Cal. 

Rptr. 2d 520 (1995), answering the very question posed to the trial court 

here-"To what extent, if at all, is an insurer entitled to delay a summary 
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adjudication of the defense duty issue until discovery has been completed 

on disputed coverage questions?"-the court held that the insurer may not 

"delay an adjudication of their defense obligation until they develop 

sufficient evidence to retroactively justify their refusal to provide that 

defense." I d. at 973, 977. The Haskel court held that such a delay was 

"directly contrary" to duty to defend principles. Id. 

The duty to defend principles that animated the Haskel decision are 

the same ones that provide the framework for the Washington rules 

discussed above. See id. at 976-77 (insurer must provide a defense 

"unless and until they ... conclusively establish[] that there is no potential 

for coverage"); id. at 976 (noting that the duty to defend arises on tender 

and lasts "until it has been shown that there is no potential for coverage" 

(internal quotation marks omitted)). The trial court's order disregards 

these principles. It allows Zurich to refuse to provide a defense even 

though it has not carried its burden of proving that coverage is impossible. 

Its ruling facilitates Zurich's wrongful refusal to provide a defense based 

on disputed issues of fact and thus constitutes probable error. 

2. The Trial Court's Order Limits Expedia's 
Freedom to Act by Forcing It to Proceed with 
Overlapping and Prejudicial Discovery. 

The trial court's order exposes Expedia to prejudice in two ways. 

First, Expedia is forced to litigate issues that have yet to be resolved in the 
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underlying lawsuits, which could expose Expedia to the risk that the 

underlying plaintiffs may argue that findings by the trial court in this 

coverage case could bind Expedia in those cases. Second, Expedia is 

forced to take positions in the coverage action that are diametrically 

opposed to its positions in the underlying actions. 

Washington law is clear that insurers violate their duty of good 

faith when they take positions in coverage litigation that expose their 

policyholders to the risk of prejudice in the underlying lawsuits. Dan 

Paulson, 161 Wn.2d at 918 (insurer acts in bad faith if it litigates coverage 

issues that "might prejudice its insured's tort defense" (emphasis added, 

internal quotation marks omitted)); W. Nat'l Assur. Co. v. Hecker, 43 Wn. 

App. 816, 821 n.l, 719 P.2d 954 (1986) (insurer may not litigate "facts 

upon which [underlying] liability is based"). Facts that overlap with or are 

logically related to the issues in the underlying lawsuits are off limits in 

coverage cases while the underlying lawsuits are ongoing. See Thomas V. 

Harris, Washington Insurance Law,§ 14.02 (3d ed. 2010). The 

overlapping facts "can only be decided in the damage action"; it is the job 

of the underlying court, and not the coverage court, to determine those 

facts in the first instance. Holland Am. Ins. Co. v. Nat'l Indem. Co., 75 

Wn.2d 909, 912, 454 P.2d 383 (1969). 

The discovery that Zurich pursues-and that the trial court held 
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must be completed before Expedia's duty to defend motion could be 

heard-results in precisely the overlap that Washington courts prohibit. 

Zurich and the underlying plaintiffs both are trying to prove, among other 

things, that Expedia's actions in failing to pay occupancy taxes were 

intentional, willful, and deliberate. The focus of much of Zurich's 

discovery has been on establishing what Expedia knew and when in order 

to further Zurich's claims that Expedia acted intentionally or that the 

losses Expedia suffered were known in advance. Zurich has sought 

documents concerning Expedia' s communications with the underlying 

taxing authorities, other taxing authorities beyond those at issue in the 

underlying lawsuits, and Expedia' s internal analysis of issues relating to 

occupancy taxes. These are precisely the same topics that the underlying 

plaintiffs are pursuing in discovery. (A.131-37.) This discovery also 

extends beyond the complaint and the policies and thus is not relevant to 

whether the duty to defend has arisen. See Woo, 161 Wn.2d at 53-54. 

Forcing Expedia to complete this discovery exposes Expedia to the 

risk that questions concerning its knowledge and intent could be resolved 

in the coverage case before they are finally adjudicated in each of the 

underlying lawsuits. The prejudice caused by such overlapping issues is 

"obvious." Montrose Chern. Corp. v. Superior Court, 6 Cal. 4th 287, 302, 

24 Cal. Rptr. 2d 467 (1993). Indeed, a "classic situation" where an 
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insured should be protected from discovery and resolution of issues in the 

coverage litigation is when "the [underlying claimant] seeks damages on 

account of the insured's negligence, and the insurer seeks to avoid 

providing a defense by arguing that its insured harmed the [underlying 

claimant] by intentional conduct." Id. 

Expedia is further prejudiced by the prospect that it will need to 

take contradictory positions in this case and the underlying lawsuits. 

Through discovery Zurich seeks to compel Expedia to identify potentially 

negligent acts that caused the damages the underlying plaintiffs are 

pursuing. (A.l40, 142.) Proving the occurrence of such negligent acts-

which ultimately may be necessary for Expedia to obtain indemnification 

of any underlying liability-could result in Expedia proving its own 

liability in the underlying cases. Absent protection from this discovery, 

Expedia could be required to prove that it breached a duty owed to an 

underlying plaintiff in a manner that caused that plaintiff damages, 

precisely the opposite of what it contends in the underlying cases. 

B. Delaying Appeal Until After a Final Determination of the 
Merits Is an Inadequate Remedy. 

A post-trial appeal is an inadequate remedy when the Court of 

Appeals will not be able to protect the rights of the appellant or afford it 

adequate redress other than through the exercise of discretionary review. 
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Oliver v. Am. Motors Corp., 70 Wn.2d 875, 879, 425 P.2d 647 (1967). 

Washington insurance coverage law guarantees Expedia two rights 

relevant to this motion: (a) prompt resolution of Zurich's duty to defend; 

and (b) protection from litigation of and discovery into issues that overlap 

with or are logically related to the underlying lawsuits. Delaying appeal 

of the trial court's order until after a final determination on the merits has 

been reached will forever preclude Expedia from enjoying the benefits of 

one of those two rights. The trial court's order forces Expedia to forgo 

defense coverage until the underlying lawsuits are concluded or pursue 

that coverage at the risk of prejudicing its position in the underlying 

lawsuits. Only discretionary review of the trial court's order at this stage 

of the case can provide Expedia with a full and adequate remedy. 

VII. CONCLUSION 

The trial court committed probable error by refusing to consider 

Expedia' s duty to defend motion until the completion of discovery that 

overlaps with, and potentially prejudices Expedia in, the lawsuits for 

which Expedia seeks coverage. The order substantially limits Expedia' s 

freedom to act by forcing it to either forgo the defense coverage to which 

it is entitled or expose itself to a risk of prejudice through the litigation of 

overlapping issues. The trial court's errors cannot be remedied at the 

conclusion of the lawsuit. Discretionary review should be granted. 
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1 This matter comes before the Court on Plaintiffs' Motion to Set Summary Judgment 

2 Hearing Date and for Protective Order. The Court considered the following: 

3 1. Plaintiffs' Motion to Set Summary Judgment Hearing Date and for Protective 

4 Order; 

5 2. Declaration of Mark Parris in Support of Plaintiffs' Motion to Set Summary 

6 Judgment Hearing Date and for Protective Order and the exhibits thereto; 

7 3. Declaration of Angela Niemann in Support of Plaintiffs' Motion to Set Summary 

8 Judgment Hearing Date and for Protective Order and the exhibits thereto; 

9 4. March 30, 2012 Declaration of MarkS. Parris in Support of Plaintiffs Motion for 

10 Summary Judgment as to Defendant Zurich American Insurance Company's Duty to Defend, 

11 Bad Faith, and CPA Violations Under Zurich American Insurance Policies EOL 5329302-02 

12 and EOL 8329302-03 and the exhibits thereto; 

13 5. Defendants Steadfast Insurance Co. & Zurich American Insurance Co.'s 

14 Response in Opposition to Plaintiffs' Motion to Set Summary Judgment Hearing and for 

15 Protective Order; 

16 6. Declaration of Joanne L. Zimolzak in Support of Zurich's Response to 

17 Plaintiffs' Motion to Set Summary Judgment Hearing and for Protective Order and the exhibits 

18 thereto; 

19 7. Plaintiffs' Reply in Support of Motion to Set Summary Judgment Hearing and 

20 for Protective Order; 

21 8. Declaration of MarkS. Parris in Support of Plaintiffs' Reply in Support of 

22 Motion to Set Summary Judgment Hearing and for Protective Order and the exhibits thereto; 

23 9. Arguments of counsel at the June 15,2012 hearing, which arguments have been 

24 set forth in the transcript of that hearing; and 

25 10. Plaintiffs' Exhibits 1 & 2 submitted during oral argument. 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 

4 

5 
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) 
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) 
) 
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7 -----------------------------------------------------Proaeedinqs Before Honorable KIMBERLEY PROCHNAU 

8 -----------------------------------------------------
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10 
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2 

P R 0 C E E D ! N G S 

(Afternoon session. Open court.) 

THE BAILIFF: All rise, court is in session. 

The Honorable Kimberley Proahnau presiding in the 

Superior Court in the State of Washington in and for 

King County. 

THE COURT: Thank you. Please be seated. 

This is the ~xpedia versus Steadfast Insur!pce matter, 

10-2-41017-1 SEA. 

I will have counsel introduce themselves 

for the purposes of the record, starting with 

Mr. Parris. 

MR. PARRIS: Your Honor, Mark Parris on 

behalf of Expedia together with Paul Rugani and Dan 

Dunne. 

MS. ZIMOLZAK: Joanne Zimolzak and with me 

is Michael Hooks. 

THE COURT: All right. Thank you. 

MR. LOVE: Your Honor, Russell Love on 

behalf of Arrowood. 

THE COURT; Thank you. 

THE COURT: All right. I assume that 

Arrowood was not asking to speak. You are just here 

to observe. 
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30 

THE COURT: All right. Thank you. The 

court is ready to rule. 

Going first to the issue of Expedia's 

request far an order providing that no further 

discovery or litigation be permitted, concerning 

issues that overlap or are logically related to the 

matters and issues of the underlying actions, 

including Expedia 1 s knowledge or intent regarding its 

alleged liability, or the payment of certain occupancy 

Dolores A. Rawlins, Rl?R, CRR, CSR Official court Reporter, 206-296-9111 
Appendix- 6 



:05149 

15106:13 

15:06:19 

15:06:24 

15:06:29 

15:06:34 

15:06:42 

15:06:48 

15106:52 

15:06:59 

1!>107:04 

:07:07 

15:07~15 

15107:18 

15:07:26 

15:07:30 

15:07t32 

15t07:37 

15:07:40 

15:07:43 

15:07 1".19 

15:07t53 

15107:55 

:o7:5a 

l 

2 

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

tax amounts and the privilege issue this concerns the 

three documents attached to the Volusia action, 

whereby the Volusia plaintiffs attached documents, 

which Expedia contends are privileged, to their 

requests for admissions. Then those documents were 

put into a PDF file by Expedia's registered agent for 

service of process and then forwarded to in-house 

counsel, and then forwarded to Orrick, 0-r-r-i-c-k, 

also known as Mr. Parris' law firm. 

31 

The court agrees with Expedia that there is 

a dangerous overlap between the discovery seeking 

Expedia's knowledge or intent regarding its liability 

for the payment of the certain occupancy tax amounts. 

While willfulness may not be germane to the issue of 

coverage, the knowledge of what Expedia knew and when 

it knew it may be very relevant to the plaintiff's 

claims. 

The discovery that Expadia might be forced 

to give with regards to that issue could be injurious 

to its interests in the plaintiff's claims. 

So, I certainly can't conclude that there 

is no overlap, that there is not a basis for an 

overlap. 

On the other hand, I also cannot conclude, 

as a matter of law, that this discovery is not 
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32 

relevant to the insured's company•s defenses. 

Certainly, I have not bean asked to decide, 

as a matter of law, that extrinsic evidence is not 

relevant to a determination of coverage and, in fact, 

the insurance company suggests strong arguments that 

that would be improper, as a matter of law, to 

conclude that. But I will guess I will say again, I 

have not been asked to decide that issue squarely on. 

The privilege issue is a little bit 

different, because I see two major aspects of the 

privilege issue -- at least with respect to the 

documents we are talking about, which are the Price 

Waterhouse memo, the Holland and Knight memos, and 

Mr. Britton's memos. 

There is the underlying issue of whether 

these documents are privileged. Only one court 

heretofore that has considered this issue, I believe, 

has found them not to be privileged; that, of course, 

being the Columbia Georgia court. I gather that that 

issue Expedia intends to appeal that issue or has 

appealed that issue, but it was unsuccessful in 

seeking interlocutory review, however. Other courts 

have found those documents privileged and, of course, 

the issue has not been addressed in all of the courts. 

Those documents are all in the public demain, of 
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33 

course. 

I say, "of course," as the parties' know, 

they somehow made to it a Florida state legislator, 

who than provided copies of those documents to all of 

his colleagues and those documents were then made 

available to the media in Florida. Now, of course, 

plaintiffs are using those documents to the extant 

that they can. 

Expedia has provided the court with a 

number of opinions, in which the courts indicate that 

although it is a bit of a legal fiction to say that 

these documents are confidential, since they are now 

in the public domain, the purpose of attorney-client 

privilege and work-product would be thwarted, if we 

allowed plaintiffs in these lawsuits to usa these 

documents in their casas. So, many courts have 

indicated that they cannot be used. 

So, I think that it would be injurious to 

Expadia's interests to allow the insurer to take the 

position that those documents are not privileged. 

That is a serious problem. So, I am not going to 

visits that issue. I am going to assume for the sake 

of argument that they are privileged. 

There is a different issue, which, of 

course, is whether Expedia waived the privilege by 
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34 

voluntarily providing those documents to their 

insurer. That is an issue, that I gather, that the 

parties don't think that I need to address today. Sa, 

but all I will say about that issue ia that I don't 

sea that as overlapping with the plaintiff's issues. 

That is a very different thing. 

In the ather casas, we have a situation 

where Expedia was compelled by the Court Order to turn 

over theaa documents to the plaintiffs and was 

promised, in fact, despite having to be farced to turn 

those documents aver, that the plaintiffs would 

protect thoaa documents through a protective order. 

Expedia•s arguments, which have been 

successful so far, ara vary different than in this 

case, where Expedia was not compelled by the 

discovery, or by the Court Order, to turn aver these 

documents and voluntarily turned aver these documents. 

Than there is an argument as to whether that is 

inadvertent or nat, that is a separate issue. 

sea an overlap there. 

I don't 

Nevertheless, of course, we have the 

significant problem with the overlap between the 

knowledge information that the insurers want and the 

willfulness information that the plaintiffs want. 

So it is certainly highly relevant to the 
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plaintiff's concerns and interests to gat at when 

Expedia knew something and what they knew. 

On the other hand, we have the odd 

situation where Expedia, in many cases, failed to 

tender these lawsuits to Zurich for years, was quite 

35 

happy to litigate these cases, either through in-house 

counsel or hiring their own aelected counsel and then 

coming before the court and seeking affirmative 

relief, to force the insurers, after-the-fact, to 

defend. Expedia has, perhaps, done an excellent job 

through their counsel of defending these lawsuits, and 

perhaps have taken strategies and taken actions that 

the insurers' counsel, would nat have taken. They are 

being put in the position of Expedia having driven the 

bus all of this time, suddenly getting up from the bus 

and saying "okay, it is your turn to drive. Never 

mind that the gas tank may only be half full and never 

mind that we are an an area that you are not familiar 

with driving. Second of all, we don't really want to 

give you all of the information that you need to drive 

the bus." 

So, it strikes the court as fundamentally 

unfair for Expedia to, on the one hand, to say that 

they want a prompt determination of their summary 

judgment motion, having sat on this issue for up to 

Dolores A. Rawlins~ RPR, CRR1 C:SR Official Court Reporter, 2CHi .. £!96-911l 
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five years in some cases, and to also preclude the 

insureds' insurance companies from developing the 

evidence that they think that they need to have to 

address the duty to defend. 

36 

There are good policy reasons why we 

ordinarily want insurance companies to step in quickly 

to defend. We don't want the insured to have to, 

quote, "fight a two-front war," or have to worry to 

worry about finding counsel to defend themselves. 

That is after all of why people get insurance. 

But this is a somewhat unique situation 

where Expedia has adequate funds, obviously, to hire 

counsel, has made conscious decisions not to bring in 

an insurance counsel before now, and, in fact, to sit 

on that right for several years while they made their 

own decisions and sat in the bus driver's seat. 

Under these circumstances, this is a 

problem of Expedia's own making, largely, and I think 

that it is appropriate under these circumstances, if 

there are problems with the discovery that we cannot 

sort out and Expedia feels that there is too much of 

an overlap that Expedia's remedy should be a stay of 

this action. 

After all, I have been assured that Expedia 

is correct and there is a duty to defend and when this 

Dolores A. Rawlins, RPR1 CRR, CSR Offioial Court Reporter, 206-296-9171 
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l all winds up, that they will still have recourse 

2 against their insurance company for payment of those 
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fees and then obviously they will also have a right to 

move on to seek indemnifications as well. 

But, the discovery the insurers are seeking 

is appropriate for their defenses. It would simply be 

fundamentally unfair and inconsistent with our system 

of trying to resolve cases on the merits to preclude 

the insurance company from getting this information. 

Under these circumstances, Expedia has 

delayed in bringing these actions in seeking to tender 

these actions. It is not going to suffer any real 

prejudice by staying the action, since they will have 

a right to seek indemnification of their casts at a 

later time. 

I guess I am nat sure whether it is 

necessary that I go any further with discussing a 

protocol. I think that it would probably be 

appropriate to adopt some form of a protocol with 

regards to discovery issues. Obviously, I am not 

adopting the protocol that is suggested by Expedia. 

But I am wondering if, given my ruling, you want to 

put over these additional issues? 

MR. PARRIS: Your Honor, I think that we, 

internally, need to talk about this. As ! understand 

Dolores A. Rawlins, Rl?R; CRR, CSR Official Court Reporter, 206-296-9171 
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it, what the court is saying, is that the court will 

either stay the entirety of the action, or if it is 

not stayed entirely that discovery will go forward, 

including on to the discovery that is injurious to 

Expedia in the underlying action. 

38 

THE COURT: And there is a third approach, 

of course, if there are motions that Expedia wants to 

hear, that thinks that they can resolve, that either 

the insurers agree that they don't need discovery on, 

or that the Expadia feels that they can provide the 

discovery, without endangering their positions in the 

underlying suits, or if you are unable to reach that 

agreement and you want to set that for a hearing, as 

to whether there is an overlap, then we can qo forward 

in that way as well. That is the third option as 

wall. 

MS. ZIMOLZAK: So it sounds like something 

further needs to happen among the parties before this 

court can take any action. 

THE COURT: I think so. 

MS. ZIMOLZAK: All right. 

THE COURT: All right. Anything further at 

this time? 

MR. PARRIS: No, Your Honor. 

THE COURT: All right. Thank you. 
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The Honorable Kimberley Prochnau 
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I, Melissa Maher, declare under penalty of perjury under the laws of the State of 

Washington that the following is true and correct: 

1. My name is Melissa Maher. I am more than 18 years old and am familiar with the 

Expedia Companies' hotel reservation facilitation business, including Expedia.com, Hotels.com, 

Hotwire, and Travelscape, Inc. The facts stated in this declaration are based on my personal 

knowledge. If called upon to testify as a witness in this case, I could and would competently 

testify as stated below. 

Professional Background 

2. I am Vice-President, Global Strategic Accounts and Industry Relations for 

Expedia, Inc. In my positions, I have been closely involved in, among other things, the business 

practices of facilitating hotel room reservations between hotels and customers. 

Company and Industry Background 

3. Expedia, Inc., Hotels.com L.P., and Hotwire Inc. are online travel companies that 

14 among other services, allow consumers to make travel arrangements through websites and 

15 telephone call centers. Expedia (a Washington corporation), Hotels.com, and Hotwire are sister 

16 companies ultimately owned by Expedia, Inc., a Delaware corporation. Over the years Expedia, 

17 Hotels.com, and Hotwire have merged many oftheir business operations relating to the hotel 

18 merchant model. Travelscape, Inc. d/b/a Expedia Travel is the company through which the 

19 Expedia and Hotels.com merchant model reservations are placed. The Expedia Companies, 

20 Travelscape, Hotels.com, Expedia and Hotwire, are collectively referred to in my declaration as 

21 "Expedia." 

22 4. Expedia enables travelers to make all sorts of reservations (such as hotel and 

23 airline reservations) with all sorts of travel suppliers (such as hotels and airlines). Expedia's 

24 website is a marketplace bringing together travel suppliers on the one hand and travelers on the 

2 5 other hand. 

26 5. Expedia makes traveling easier for consumers by doing all of the necessary 

27 legwork for them. Expedia's website hosts collected information about various travel options, 

28 including hotel choices, availability, rates and amenities, and quality ratings, in one convenient 

MAHER DECL. SUPP. PLS.' MOT. FOR SUMMARY Orrick Herrington & Sutcliffe LLP 
JUDGMENT: NO. 10-2-41017-1 7015thAvenue,Sulte5eoo 
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1 place available for customers to view 24 hours a day, 7 days a week. Expedia handles 

2 communications with the various travel suppliers and arranges for payments to be made on the 

3 customer's behalf. Customers who choose to make their travel plans through Expedia benefit 

4 from one-stop shopping in that all of their travel needs and information are conveniently 

5 presented in one place. 

6 6. Before the emergence of the online travel industry, a customer wishing to place a 

7 hotel reservation in a particular area, without using a travel agent, had to use a phone book and a 

8 map to determine which hotels were located in the area, contact the hotels to collect information 

9 on amenities, availability and room rates, analyze the information and determine which facility 

10 was most appropriate. Alternatively, a customer engaged a traditional travel agent for this 

11 information or engaged a tour operator, travel consolidator, or the like. 

12 
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7. The value that Expedia provides to travelers is substantial. Through Expedia, 

travelers can compare competing hotels by price and amenities, review comments and ratings 

from other travelers, and review independent and objective hotel ratings. Expedia's website 

offers expanded information about destinations, attractions, and other available travel services 

and products. Travelers can even customize their own travel packages and secure hotel, flight, 

and rental car reservations often at prices lower than stand-alone reservations. 

8. Not only does Expedia provide value to consumers, it also provides value to 

hotels. Through Expedia, hotels reach a global audience of new customers actively engaged in 

planning and purchasing travel products and services. 

Business Model Basics 

9. Expedia's business model with respect to making hotel reservations is described as 

24 the "merchant model," because, as explained below, Expedia is the entity charging the traveler's 

25 credit card. The merchant model has been used by brick-and-mortar travel agencies for decades. 

26 Under this model, Expedia negotiates with thousands of hotels to obtain the right to facilitate 

27 room reservations at rates lower than what individual customers could obtain on their own. The 

28 merchant model works in the following manner. 
MAHERDECL. SUPP. PLS.' MOT. FOR SUMMARY 2 
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1 10. A customer seeking to make a hotel reservation through Expedia sees a "booking 

2 path," a series of web pages the customer views to find and make a reservation at a hotel. After 

3 inputting his or her desired destination city and indicating arrival and departure dates, number of 

4 rooms, and number of travelers, the customer receives a listing of numerous competing hotel 

5 properties located in the destination city. 

6 
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11. After studying the list of potential hotels, a customer obtains more information on 

any listed hotel by clicking on "more lodging info." The customer receives a detailed report 

including maps, property details, room details, lists of property and room amenities, photos, 

promotions, nearby points of interest, details on dining at the hotel, recreation options, additional 

fees, and any applicable hotel policies. 

12. One of the many services Expedia provides to its customers includes compiling 

information on a particular hotel and presenting such information in a format that helps customers 

make a more informed hotel selection. This information includes, for example, candid reviews 

from other travelers, ratings from independent ratings systems, and media recognition, which 

Expedia consolidates to form a "star rating" for each particular hotel. Hotels and agents of hotels 

do not provide this service. 

13. If the customer decides to make a reservation at a hotel, the customer continues 

1 8 through the booking path to the stage where he or she chooses among the available room options 

19 and rates. Once the customer selects the desired room option, Expedia forwards the customer's 

20 information to the selected supplier and requests the reservation. Expedia must determine the 

21 availability of the room and the rate because a reservation is within a hotel's control and it 

22 generally can at any time change or withdraw the availability and rates that it makes available 

23 through Expedia, even seconds after a customer is initially informed that a certain rate is 

24 available. Expedia summarizes the room rate that includes tax recovery charges and other service 

25 fees. Customers can also review Expedia's terms and conditions, and any rules and restrictions 

26 imposed by the hotel. 

27 14. After completing the reservation, the customer's credit card is charged and the 

28 customer receives a confirmation number. Expedia charges the customer's credit card at the time 

MAHER DECL. SUPP. PLS.' MOT. FOR SUMMARY 3 Orrick Herrington & Sutcliffe LLP 
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1 the reservation is made a single total amount comprised of: (1) the rate that the hotel charges for 

2 occupancy of the room, which is passed along to the hotel (i.e. the "rent"); (2) an amount retained 

3 by Expedia for the online services it provides to the customer (the "facilitation fee"); and (3) an 

4 amount for "tax recovery charges and service fees" that includes (a) a tax recovery charge which 

5 Expedia pays to the hotel for the "transient occupancy tax" on the rent invoiced by the hotel; and 

6 (b) an additional fee for services provided by Expedia to the customer that is grouped together 

7 with the tax recovery charge. 
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15. When the customer later travels to the destination, upon arrival at the selected 

hotel, he or she presents identification and any other information required by the hotel. Pursuant 

to each hotel's own check-in and security procedures, the hotel then assigns a specific room to the 

customer. Only then does the customer become a guest of the hotel with a right to occupy or use 

a room in the hotel. The hotel determines what services and amenities are provided to the guest, 

and any changes in the reservation or incidental charges incurred by the guest are solely between 

the hotel and the hotel's guest, not Expedia. 

16. Expedia does not operate hotels and does not purchase the rooms. But because its 

customers pay for their hotel room reservations at the time of the online reservation, Expedia 

charges its customers an amount sufficient to cover the estimated occupancy tax owed by the 

hotel in accordance with a tax rate provided by the hotel. In calculating this tax recovery charge, 

Expedia uses the rate it negotiated with the hotel, that is, "the rent charged by the hotel operator," 

rather than the total retail price the customer ultimately pays to Expedia (rent plus fees). The tax 

recovery charge based on "the rent charged by the hotel operator" is the amount Expedia believes 

is owed by its customers for the customers' occupancy tax obligation, rather than an amount 

based on the total retail price, which includes Expedia's facilitation and service fees. Expedia 

neither charges its customers nor collects from its customers any amounts reflecting a tax on 

Expedia's facilitation or service fees. Expedia, however, pays any taxes it owes on the 

facilitation and service fee revenues. 
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1 17. The merchant model is not unique to Expedia. Indeed, the merchant model is the 

2 norm in the travel industry and is used by Expedia's major online competitors, such as Orbitz, 

3 Priceline, and Travelocity. 

4 The Hotel Occupancy Tax Cases Filed Against Expedia 

5 18. Expedia is litigating or has defended 80 lawsuits against various states, counties 

6 and municipalities across the United States in which these governmental entities allege that 

7 Expedia owes taxes on the retail rate charged to customers rather than on the net rate paid to the 

8 hotel. The majority of these lawsuits are still pending, but in cases that have been finally 

9 adjudicated, Expedia has prevailed in almost all of these; in the small number of cases in which 

1 0 Expedia has been found liable, Expedia has not been found to have intentionally or willfully 

11 violated the law. 
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19. The first lawsuit filed against Expedia was brought by City of Los Angeles in 

2005. Expedia asked its insurance broker to tender this lawsuit to Expedia's insurers for a 

defense and inde~nification. This lawsuit was tendered to Steadfast Insurance Company, Zurich 

American Insurance Company's predecessor. Steadfast Insurance Company refused to defend 

Expedia in that case. Expedia subsequently has tendered other underlying cases to its insurers. 

Zurich American Insurance Company has denied coverage for all of these cases. 

20. Because Expedia's insurers, including Zurich American Insurance Company, are 

not providing a defense in any of the occupancy tax lawsuits, Expedia is defending itself at its 

own expense, at a cost thus far in the millions of dollars. 
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Ill 
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Ill 
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Ill 
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. I 

1 Plaintiff City of Los Angeles; California, on behatf of Itself and all others simllariy 

2 situated (i.e., the "Plaintiff Class" or "Class" described and defined, Infra), complains of 

S Defendants and alleges as follows: 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1. fABDsfi 
1. Plaintiff is the City of Los Angeles, California. 

2. Defendant HOTELS.COM, L.P. is a Delaware limited partnership with its 

principal place of business In Dallas, Texas. 

3. Defendant HOTELS. COM GP, LLC Is a Texas corporation wlth its principal 

place of business In Dallas, Texas. 

4. Defendant HOTWlRE, INC. is a Delaware oorporatlon with its principal 

place of business .In San Franci~co. California. 

5. Defendant CHEAP TICKETS, INC. is a Del~;tware corporation with its 

principal place of business In Honolulu, Hawaii. 

6. Defendant EXPED1A, INC. is a Washington corporation with lts principal 

place of business In Bellevue, Washington. 

7; Defendant INTERNETWORK PUBLISHING CORP. (dlbla LOOGING.COM), 

Is a Florida corporation with its principal place of business In Boca Raton, Florida. 

a. Defendant LOWEST FARE. COM. INC. is a Delaware corporation wlth 

its principal place of business in Noawatk, Connecticut 

9. Defendant ORBITZ, INC. Is a Delaware corporation with its principal place of 

business in Chicago. Illinois. 

1 o.. Defendant ORBITZ, LLC Is a Delaware corporation with its principal place of 

business in Chicago, Ullnois. 

11. Defendant PRICEUNE.COM, INC. Is a Delaware corporation with its 

principal place of business In Norwalk, Connecticut. 

26 12. Defendant SITE59.COM, LLC Is a Delaware corporation with its 

27 principal place of business in New York. New York. 

28 . 13. Defendant TRAVELOCITY.COM, INC. is a Delaware corporation with its 

-2· 
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1 principal place of business In Southlake, Texas. 

2 14. Defendant TAAVELOCITY.COM, LP is a Delaware partnership 

3 with Its principal place of business In Fort Worth, Texas. 

4 15. Defendant TRAVELWEB, LLC Is a Delaware corporation with Its principal 

5 , place of business in Dallas, Texas. 

a 16~ Defendant TRAVELNOW .COM, INC. is a Delaware corporation with Its · 

7 principal place of business In Springfield, Missouri. 

8 2. ~nJBISDICIJQ~ AND V§NUI 
9 17. This action Is b~ought to remedy violations of law In connection with 

1 o Defendants' misconduct In falling to remit transient occupancy taxes to Plaintiff and other 

11 oltles similarly situated. Defendants have failed to remit taxes owed under similar uniform 

12 transient occupancy tax schemes to Plaintiff and the Class. 

13 18. This Court has jurisdiction over this action pursuantto California Business and 

14 Professions Code§§ 17202 and 17203 and California Code of Civil Procedure§ 410.10. 

15 19. All of Plaintiffs claims and the claims of other members of the Class relate to 

1 a ·activities conducted within the state of California, i.e .• the collection and remittance of 

17 transient occupancy taxes for hotel rooms in the City of Los Angeles In the state of 

18 California. 

19 20. This Court has personal jurisdiction over these Defendants. including foreign 

20 corporate defendants, because each Defendant has established an economic and/or 

21 ·physical presence within the State, and, wherever domiciled, each Defendant engages In 

22 the continuous and widespread solicitation of business within the state of California and 

23 purposefully avails Itself of the economic markets of the state of California. 

24 21. Venue Is proper in this Court pursuant to California Code of Civil Procedure 

25 § 395.5. 

26 3. CQMMON AbLEOADONI 

27 22. Defendants contract with hotels for the rlghtto purchase rooms at discounted, 

28 . 'wholesal•t prices. Defendants then sell the rooms to the public through their Internet sites 
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1 . or toll .. fme numbers at marked-up, ~~retail" prices, ptus certain utax recovery charges and 

. 2 fees." The Defendants charge the customers! credit cards for the entire amount~ which 

3 Includes the retail price of the rooms and amounts suffl~lent to pay occupancy taxes on the 

4 retail price of the rooms. The hotels In turn Invoice the Defendants for the rooms at the . 

5 discounted price and the applicable occupancy tax rate. 

6 23. For example, an online travel company such as Travelocity. In~. obtains a 

7 room from a hotel at a previously negotiated wholesale prlce oft for instance, $70. 

a Travelocity, Inc. In tum sells that same hotel room to an occup~nt over the Internet for $100. 

9 Because Travelocity, Inc. controls the occupancy of the hotel room, the amount due to the 

10 city by law In this example is 14% of $100, or $14. Travetoc\ty, Inc., however. remits the 

11 transient occupancy tax to the cities based upon the lower wholesale price of $70, thus 

.12 creating a loss of $4.20 to the city for that sale alorte. 

13 a. Defendants Engaged In Common Practices And Schemes And Acted As 

14 Managing Agents. 

15 24. At all pertinent times alleged In this Co~plalnt, each Defendant has engaged 

16 In the following common practice and scheme regarding transactions for hotel 

17 accommodations in the City of las Angeles, California and other Class cities In the state 

18 of California: 

19 a) 

20 

the City of los Angeles levies a 14% tax upon the retail room ptice. Ses CtTY 

OF LOS ANGELESMUN. CODE, Article 1 .7. Members of ~he Class Ukewise apply 

21 a percentage occupancy tax to the retail room ptice; 

22 b) Defendants negotiate. with hotels and/or hotel chains for rooms to use as 

23 Inventory in reselling hotel rooms to customers; 

24 c) customers use Dafendants1 Jntemet~based search engines and portals to 

25 sel.ect the desired hotel accommodations using the computer-based 

26 

27 

28. 

Information resources made available by Defendants. The Defendants' 

websites offer various hotel room accommodations at marked~up, retail 

prices, which include a charge labeled ltfax racovery charges and fees;" 
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1 d) after selecting their desired hotel accommodations, customers provide 

2 Defendants with their personal Identification and payment Information using 

3 Defendants' Internet-based portal; 

4 a)· Defendants charge customers• credit cards the retail prices shown on their 

5 websites tor the hotel accommodations selected, plus Defendants' "tax 

6 recovery charges and fE!es;" 

7 f)· Defendants set the cancellation policies for the customers' chosen 

8 accommodations and provide toll tree numbers for customers to call with 

9 questions or requests to modify their reservations; 

10 g) Defendants send customers e·mall confirmations; acknowledging the 

11 customers' prepaid reservations for the right to occupy the rooms at the hotels 

12 on the dates s&lected at the retail prices charged by Defendants; 

13 h) Defendants transmit customers' prepaid reservations for the dates selected 

14 to the hotels selected by the customers; 

15 I) hotels confirm the . customers' right to occupy the rooms identified by 

I 16 Defendants; 

17 J) upon customers~ arrival at the hotels for check-In, the hotels conilrm their 

18 . Identification and confirm that no further payment Is required for the pre-

19 arranged rlght to occupy the hotel rooms: 

20 k) at checkout, customers are only charged by the hotels for any Incidental 

21 services provided by the hotels during their stays in the prepaid rooms; 

22 I) at no time are the hotels, the customers, Plaintiff or members of the Class 

23 aware of the retail price Defendants charged the customers for the hotel 

24 accommodations; 

25 m) Defendants remit payment to the hotel, but remit an insufficient amount of 

26 transient occupancy tax calculated by taxing the negotiated wholesale price 

27 rather than the retail price, as explained supra; and 

28 n) the hotels report and remit the transient occupancy tax collected from 

M5• -·-~1~l,tic)f ... 1 
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~ 

1 Defendants to the appropriate agencies or authorities for the cities where the . 

2 hotels are located. 

3 26. At all pertinent times alleged' in this Complaint, under the appropriate transient 

4 occupancy tax schemes and the similarly sltuat~d Class members' transient occupancy tax 

6 schemes, Defendants have always ha~ a duty to collect and remit transient occupancy 

6 taxes based on the retail price the Defendants charged their customers for use and 

7 occupancy of hotel rooms. 

8 

9 

10 

11 

1~ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

26. Defendants have failed to remit the transient occupancy taxes due and 

owing to Plaintiff and the Class. 

b. In The Alternative, Defendants. Engaged tn Common Practices And 
Schemes As Agents Of The Hotels. 

27. Plaintiff and the Class incorporate each of the above allegations by reference 

as if set forth herein. 

28. By controlling all aspects of the provision ot hotel accommodations as set forth 

above. and particularly by charging and collecting amounts sufficient to satisfy transient 

occupancy taxes on the retail p~lce and remitting transient occupancy tax amounts to the 

hotels, Defendants act as agents for the hotels relative to the hotets• obligations to collect 

and remit transient occupancy taxes to Plaintiff and the Class. 

29. As such, pursuant to California Clvll Code§ 2344 and otherwise, Defendants 

have duties to the Ptalntlff and the Class to remit the difference between the amounts 

sufficient to pay transient occupancy taxes on the retail price as collected by Defendants 

and the amount ofthe transient occupancy taxes actually remitted by Defendants based on 

the wholesale price. Despite demand, Defendants have failed to pay this difference to 

Plaintiff and the Class. 

c. Many Defendants Are Affiliated Through A Common Corporate Parent. 

30. uexpedla Group••- Defendants Expedla, Inc. (Washington); Hotels.com; 

L.P.; Hotels.com GP LLC; Hotwlre, Inc.; and Travelnow.com are affiliated business entities, 

related through the common corporate parent Expedia:, Inc., a Delaware corporation. 
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1 31. "Orbitz Group"-Defendants Orbltz, Inc.; Orbitz LLC; Cheaptlckets.com,lno.: 

2 and Internetwork Publishing Corp. dlb/a Lodging. com are affiliated business entities, related 

3 through the common corporate parent Cendant Corporation, a Delaware corporation. 

4 32. "Travelocity Group"- Defendants Slte59.com LLC; Travetoolty.oom, Inc.; 

5 and Traveloclty.com LP are affiliated business entitles, related through the common ultimate 

6 corporate parent, Sabre Holdings COrporation, a Delaware corporation. 

7 33. '"Prlcellne Group" - Defendants Prlcellne.com, Inc.; Lowestfare.com, ~no.; 

a and Travelweb, LLC ~re all affiliated business entitles, related through the . common 

9 corporate parent Prlcellne.Com. Inc., a Delaware corporation. 

1 o 34. Defendant Lowestfare.com, Inc. is a wholly owned subsidiary of Prlceline.com, 

11 Inc. In 2002, Prlceline.Com* Inc. purchased the Internet URL and Trademarks of 

12 Lowestfare.com and formed a subsidiary corporation, Lowestfare.com, Inc. (Delaware). 

13 35. OefEmdants, In public communications, In communications to Plaintiff and 

14 members of the Class, and through the media, have taken the position that they are not 

15 liable for transient occupancy taxes on the retail price of their sales o1 hotel rooms to 

1 a customers for several reasons. There Is, therefore, an actual and live controversy between 

17 the parties. 

18 d. 

19 

Defendants Have Entered Into Agreements With Each Other To Market 
And Selll!ach Other's Hotel Room Inventory. 

20 36. Oefendantst including all DOE defendants, at att times herein mentioned, were 

21 -acting under common plans, schemes or methodologies, and from time to time entered into 

22 agreements and ventures between and among themselves for the common marketing, 

23 distribution and sale or resale of hotel rooms throughout the state of California. 

24 · 37. Defendants have shared products and customers and entered Into 

25 agreements and co-ventures for the sale or resale of hotel room inventory by cross-listing 

26 between them available hotel rooms on their respective Internet portals. •**Pursuant to the 

27 Protective Order requested by Defendants and ordered by the Court; please see the 

26 sealed document attached hereto asl!xhlblt "A" for subparagraphs 37(a) .. 37(r) • ..-. 

1HIRO AMENDED CLASS ACTION OOMPI.AIN't' 

EXP 6ooooo7 ·· 



1 sa. Given the tangled web of arrangements between Defendants, any room 

2 ostensibly purchased by a consumer from one of the Defendants could actually have been 

3 purchased from a different defendant .. *Pursuant to the Protective Order requested by 

4 Defendants and ordered by the Court. please see the sealed document attached 

5 hereto as Exhibit u A" for the text which would otherwise be placed here. ;lo** There are 

a numerous other such ma~keting and distribution agreements . between and among 

1 Defendants, and these Interdependent relationships are just the tip. of the iceberg. 

8 

9 

e. Defendants' Conduct Arises Out Of The Same Series Of Transactions Or 
Occurrences And Involves Common Questions Of law And Fact. 

1 o 39. Defendants' condu.ct arises out of the same series of transactions or 

11 occurrences and Involves common questions of law and fact. The parties are an Interested 

12 In the principal questions raised by this Complaint. Moreover, Defendants' affiliations with 

13 each other and their agreements to market, sell and dl$tribute each other's hotel room 

14 Inventory logically connect their respective conduct As detailed above, Defendants have 

15 engaged and presently engage In a common practice and scheme of seiUng hotel rooms 

16 to customers at retail prices, but remitting taxes based on their lower, negotiated wholesale 

17 prices. 

18 f. 

19 

20 40. 

The Structuring Of Defendants' Conduct Is Such That There Is Doubt · 
About Which Defendant Is Liable. 

Given the Interrelatedness of eac~ Defendant's activities to those of the other 

21 Defendants, and the manner in which Defendants have chosen to structure their business 

22 relations. there Is doubt as to which Defendant or Defendants owes r~dress and damages 

23 to Plaintiff and the Class, Therefore, all Defendants have been joined with the Intent that 

24 the question as to which of the Defendants is liable, and to what extent, may be determined 

25 between the parties. 

26 41. Also, Defendants' memberships in Interactive Travel SeNice Association 

21. ("ITSA ")further demonstrates the interrelatedness among the Defendants and confirms the 

28 common practices of Defendants In booking hotel rooms. According to ITSA1S website, the 

·8· 
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following Defendants are members of the organization: Hotels.oom: Hotwira.com; Cheap 

Tickets, lnc.; Expedia; Orbitz; Prlcellne.com; Site 59.com; and Travelooity.com~ The ITSA 

website makes numerous representatiOn$ regarding the manner In which web-based hotel 

booking companies do business~ the manner In whfch rooms are booked, and the 

Defendants' occupancy tax liabilities as a whole. 

g. 

42. 

Plaintiff and The Class Have Asserted A Claim, Right, Or Interest 
Adverse To Defendants In The Controversy Which Is The Subject Of The 
Action. 

Each Def~ndant has an interest adverse to Plaintiff and the Class in the 

property and controversy that Is the subject of this action. Plaintiff has alleged that each 

Defendant has failed to remit transient occupancy taxes due and owing to Plaintiff and the 

Class In the same manner. This common conduct raises common factual and legal Issues. 

Moreover, the claims asserted by Plaintiff and the Class against Defendants are identical, 

and are clearly asaerted against all Defendants. The parties are also directly adverse in 

relation to the controversies about which declaratory relief is sought herein. 

4. CLASS ALLI;QATIQbll 

43. Plaintiff requests that the Court certify this case as a class action. Plaintiff 

seeks to certify a class action against each Defendant under each cause of action stated 

In thls complaint. The class Plaintiff seeks to certify Is as follows: 

All California cities with a transient occupancy tax ordinance in which the 

Defendants have sold or booked a hotel room located in that city prior. to the 

filing of the complaint in this action. 

44. Plaintiff brings this action pursuant to California Code of CMI Procedure§ 382. 

The Plaintiff Class meets the prerequisites for the maintenance of a class action In that: 

a) the Class members are so numerous that joinder of all Class members is 

impracticable. The practices complained of herein damaged numerous cities; 

b) there are questions of law and fact common to the Class; 

c) the claims of the Plaintiff are typical of the claims of each member o1 the 

Class. Like all other members of the Class, the Plaintiff has sustained 
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28 

damages arising from Defendants• violations of law, including (1)viotatlons 

of Callfomia statutes, municipal ordinances, and hotel occupancy tax 

schemes; and (2) conversion. The Plaintiff and the members of the Class 

were and are similarly or identically harmed by the same unlawful, unfair. 

systematic and pervasive pattern of misconduct; 

d) the Plaintiff will.falrly and adequately represent and protect the Interests of the 

Class. There are no material conflicts between the claims ot the Plaintiff and 

the members of the Class that would make class certification inappropriate; 

and 

e) the ·counsel selected to represent the Class will fairly and adequately protect 

the interests of the. Class. Class counsel are experienced trial lawyers who 

have experience in complex litigation and are competent counsel forth is class 

action litigation. Counsel for the Class will vigorously assert the claims of all 

members of the Class. 

45. This action Is properly maintained as a class action In that common questions 

of law and fact exist as to the members of the Class and predominate over any questions 

affecting only Individual members~ and a ctass action Is superior to other available methods 

for the fair and efficient adjudication of the controversy. Including consideration of: 

a) the interests of the members of the Class in Individually controlling the 

prosecution or defense of separate actions; 

b) the extant and nature of any other proceedings concerning the controversy 

already commenced by or against members of the Class; 

c) the desirability or undesirability of concentrating the litigation ot the claims In 

a single forumi and · 

d) the difficulties likely to be encountered in the management of a class action. 

46. The members of the Class contemplate the eventual issuance to the proposed 

Class members of notice setting forth the subject and nature of the Instant action. 

47. Among the numerous questions of law at'ld fact common to·the Class are: 
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1 a) whether Defendants were agents of the hotels under California law for 

2 purposes of the collection and remittance of transient occupancy taxes, 

3 . and/or vvhether Defendants were "managing agents" under certain transient · 

4 occupancy tax ordinances of the Class members such that Defendants had· 

6 a duty under those ordinances to collect and remit transient occupancy taxes 

6 on the retail price paid f9r hotel rooms; 

7 b) whether Oefendants have a legal duty to collect transient occupancy t~es 

8 from occupants who purchase from Defendants the right to occupy hotel 

9 rooms in the state of California and whether Defendants have a legal duty to 

10 remit these taxes to Plaintiff and/or other Class membersi 

11 c) whether, under the appropriate transient occupancy tax ordinance, statute 

12 and/or rule, the amount of transient occupancy tax due and owing to Plaintiff 

13 and the Class is to be calculated as a percentage of the total amount charged 

14 occupants for the right to oCCU(JY hotel rooms, without regard to service fees 

15 and other amounts deducted by Defendants; 

.I 16 d) whether Defendants have committed acts of conversion; 
~ 

17 e) whether Plalntlff and the Class are entitled to a declaratory judgment; and 

14 
18 f) whether, and In what amount, the members of the Plaintiff Class are entitled 

It 19 to recover court costs, attorneys• fees, penalties and interest. 
tl 20 5. tl&llil QE ACDQN n 
11 
b 21 EIBII QAJJ§§ QE ACTJQtli VIQbATIQii QF PLAINIIEE ~g QLA§S TBAt4§11i£tiT 

22 
Q~~Y!t\HQX TAX OBDlt4A~QEI D~ EAILYBI Ill Bt;MLt IBAN&U;Nt 

QQQYE!AMC~ WEI Qtl !1::11 BIJAib eBI~I 
23 (As against all Defendants) 

24 48. Plaintiff Incorporates each of the above allegations by reference as If set 

25 forth herein. 

26 49. Plaintiff and each Class member has a transient occupancy tax ordinance. 

27 Under those transient occupancy tax ordinances, the calculation of the amount of transient 

28 · occupancy taxes due has always been a stated percentage of the retatt price the customer 
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1 . paid for the right to occupy the hotel room. The Intent of the Plaintiff and thEJ Class 

2 membe~ to collect the amount of transient occupancy tax based on the retail p.rlce paid for 

3 hotel rooms by customers has never changed. . 

4 50. Regardless of whether Defendants are agents of the hotels under Califomla 

5 law for purposes of the collection and remittance of transient occupancy taxes, or 

6 Defendants are "managing agents" under certain transient occupancy tax ordinances of 

7 Plaintiff and certain Class members~ Defendants have always had a duty to collect and 

a remit transient occupancy taxes on the retail price paid by customers to Defendants tor 

9 hotel rooms. 

10 

11 

12 

13 

14 

15 

'16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

51. Each Defendant has violated these ordinances by collecting from consumers 

sufficient amounts to pay translen1 occupancy taxes based upon-the retail price for the hotel 

rooms, but remitting insufficient transient occupancy taxes based upon the wholesale price 

of hotel rooms. 

52. Defendants' failure to remit the full amount of these transient occupancy taxes 

to Plaintiff and the Class Is deemed a debt owed by Defendants to Plaintiff and the Class, 

and the taxes are hereby sought to be recovered pursuant to the applicable transient 

occupancy tax o(dlnances. Defendants have refused demands to pay the deficiency 

amounts due. Further, Plaintiff and the Class are entitled to penalties and interest to be · 

determined by the applicable transient occupancy tax ordinances. 

53. Plaintiff and the Class are not required to exhaust any administrative remedies 

because, among other things; 

a) the administrative agencies or bodies lack the authorfty to resolve the 

underlying dispute between the parties, to wit: whether Defendants have one 

or more legal duties to collect and remit transient occupancy taxes on the 

retail price paid by customers to Defendants for hotel rooms. Plaintiff and the 

Class have multiple causes of action, arising under municipal ordinances. 

state statutes and common law. Determining Defendants' duties is a judicial 

function. which cannot be performed by the administrative agencies or bodies 
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operating under the transient occupancy tax ordinances of Plaintiff and the 

Class; 

b) in the usual case, Plaintiff and members of the_ Class review the hotels~ 

records for any transient occupancy tax deficiencies and render an 

Insufficiency assessment against specific hotels to cure any deficiencies for 

underpaid taxes. The hotels in turn can challenge the assessment through 

the administrative process. Here, however, pursuit 'of any administrative 

remedies would be futile In that neither Plalnti~ nor the Class lias sufficient 

information to make an Insufficiency assessment for the additional transient 

occupancy taxes due, and thus the administrative prooess cannot commence. 

As alleged above, Defendants do not Inform the ,.,otels, Plaintiff or the Class 

members of the retail amounts they charge and collect from customers for 

hotel rooms; 

C) 

54. Plaintiff Incorporates each of the above allegations by reference aslf set forth · 

herein. 

55. Defendants have engaged In unfair, unlawful and fraudulent business acts 

and practices, as follows: Defendants have had a duty to collect and remit transient 

occupancy taxes based on the retail price the Defendants charged their customers for hotel 

rooms, but Defendants have only remitted transient oooupancy taxes on the wholesale price 

they pay to hotels for the rooms purchased by customers. 

56. . By engaging In the above-described acts and practices, Defendants have 

committed one or more acts of unfair competition within the meaning of Callfomla Business 

and Professions Code§ 17200, et seq. 
57. Plaintiff, Individually and on behalf of the Class, seeks restitution and all 

-13-
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1 other relief allowed under California Business and Professions Code § 17200, et seq. 

2 THIRD ~AUSE ~f AijjqON: CQNrBSIQN 
As Aga nst A Defendants 

3 

4 sa. Plaintiff Incorporates each of the above allegations by reference as if set forth· 

5 herein. 

6 59. At all times herein mentioned, Plaintiff and the Class were, and are, the sole 

1 ••· , rightful oWners of.1he'·tran$i~nr()Qcup~n9Y t£\~~s .~\J'- ~n~ :01JY.i~g:,t~.~hc:lm· •.. : 
a 60. At all times herein mentioned, Plaintiff and the Class were, ~nd am, the sole 

9 rightful owners of the difference between the amounts sufficient to pay transient occupancy 

1 o taxes on the retail price as collected by Defendants and the amount of the transient 

11 occupancy taxes remitted by Defendants to the hotels based on the wholesale price. At all 

12 ttmes herein. mentioned, this difference has remained in the possession and under the 

13 control of Defendants. Defendants have taken these monies for their own use and benefit, 

14 thereby permanently depriving Plaintiff and the Class of the use and benefit thereof. 

15 61. As a direct and proximate result of Defendants' conduct, Plaintiff and the 

16. (~Plass ~f).V~ s~Jferf)d. t;ll19 ~UI ~ntinu' .!9 ,~pffer ~a.maQ~ m an, arn~?Unt to be determined 
11 '{~ed6rdtrigtbprboi~t~h~~imebftrtal.· :. >.<. < .. ··:- .· ·· .<./ .. , ··.< ·· • · · ·. ·• 

18 EQUATH 9AUS§ OF ACDOtl; VIQLA]QNI QE !;At. CIV. CQQE § 2221 

19
: ·· · · · · (As.Agaln$tAII O$i~.n~~nt$). , . · 

62.· Plaintiff incorpora~e~ each of~e ·a~~~~ an:~ati~~ ~Y ~ef~ren~eas if set forth . ' :·. ·:· .. . . . . .. . 20 

21·· ·.,hei'el11~ 
. . . . 

22. ; 63. Defe.ndan~ havevlotatedCa!"-;>rni~Ctv!lJ~Qde § 2g23 by,VllrqnQful.fy det~lnlng 

23 :~funds due and ()Wing t() .the Pla~ritiff and the Cl~~$~ se.Cti<)n 222~provtdes lnpedlnen~ pfirt 
.. . . . . . . . . . . . ' ' . .. ···.;·: . . .. :, 

· · · : ... :·· ···· .· ... ·. · \ ·.· ±rir~o.~~IJeocl:A~~,'At?i'ibt-l~p.~!Nt < . c:; · :·· ·.·.· · ··•· .... · ··.:·.· .. · ... •· 
: .... ·:: · .. : 

. . 
-....<,v,v,v '-"'"~'''""'"'"~'~'""'' ·~~-·••• "''''-"''._..~~~.--,,~,~ .• ._ •• ····•~-.' ""'~--,~•¥.- V'" ~·~ "'•"• "'~' ._,.,, •• , • .-
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1 transient occupancy taxes on the retail price as collected by them·and the amount of the 

2 transient occupancy taxes remitted by them to the hotels based on the wholesale price. 

3 Plaintiff and the Class are entitled to all such monies because under the appropriate 

4 transient' occupancy tax schemes and the s.lmllarly situated Class members' transient 

5 occupancy tax schemes, Defendants had a duty to collect and remit transient occupancy 

6 taxes based on the retail price the Defendants charged their customers. Defendants are 

1 "Involuntary trustees" of the monies wrongfully detained and said monies are held for the · 

a benefit of the Plaintiff ttnd the Class. 

9 64. Plaintiff and the Class seek appropriate legal or equitable remedies to prevent 

10 the unjust enrichment of the Defendants by causing payment to Plaintiff and the Class of 

11 all amounts wrongfully maintained in the possession of the Defendants as alleged in this 

12 cause of action, with appropriate Interest, costs and fees, as allowed by law. 

FIFTH QAUSE QF ACTfOtf; ~IQbADQI!IS. QF QAL, Ql\!. QQI2J; §222ft 
(As Against All Defendants) 

13 

14 

15 65. Plaintiff incorporates each of the above allegations by reference as if set forth 

16 herein. 

17 66. Defendants have violated Callfomla Civil Code§ 2224 by wrongfully detaining 

18 funds due and owing to the Plaintiff and the Class. Section 2224 provides in pertinent part 

19 that 41[0)ne who gains a thing by ... wrongful act, ls •••• an Involuntary trustee of the thing 

20 gained, for the benefit of the person who would otherwise have had it." ld. At all times 

21 · mentioned herein~ Defendants collected from consumers amounts sufficient to pay transient 

22 occupancy taxes on the retail price, but remitted transient occupancy taxes to the hotels 

23 based on the wholesale price. Defendants have retained for their own use and benefit the 

24 difference between the amounts sufficient to pay transient occupancy taxes on the retail 

25 price as collected by them and the amount of the transient occupancy taxes remitted by 

26 them to the hotels based on the wholesale price. Plaintiff and the Class are entitled to all 
' 

27 such monies because under the appropriate transient occupancy tax schemes and the 

28 similarly situated Class members' transient occupancy tax schemes, Defendants had a duty 
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26 

27 

to collect and .remit transient occupancy taxes based on the retail price the Defendants 

charged its customers. Defendants are "Involuntary trustees" of the monies wrongfully 

detained and said monies are held for the benefit of the Plaintiff and the Class. 

67. Plaintiff and the Class seek appropriate legal or equitable remedies to prevent 

the unjust enrichment of the· Defendants by causing payment to Plaintiff and the Class of 

all amounts wrongfully maintained in the possession of the Defendants as all~ged In this 

cause of action. with appropriate interest, costs and fees, as allowed by law. 

mm:1 ~AUSE.2E ~~f::I*IMPQSIPBN QF A ~ON$TRUcnve must· s galnst A efendanti) 

68. Plaintiff Incorporates each of the above allegations by reference as if set forth 

herein. 

69. At all times herein mentioned, funds belonging to Plaintiff and the Class were 

In the possession and under the control of Defendants, to wit-the difference between the 

amounts sufficient to pay transient occupancy taxes on the retail· price as collected by 

Defendants and the amount of the transient occupancy taxes remitted by Defendants to the 

hotels based on the wholesale price. Defendants have taken this property for their own use 

and benefit, thereby depriving Plaintiff and the Class of the use and benefit thereof. Plaintiff . 

and the Class have been damaged by their failure to receive the funds. 

70. By virtue of their actions, Defendants hold these funds as constructive trustees 

for the benefit of Plaintiff and the Class. 

71. Plaintiff and the Class seek appropriate legal or equitable remedies to prevent 

the unjust enrichment of the Defendants by causing payment to Plaintiff and the Class of 
. . . 

all amounts wrongfully maintained in the possession of the Defendants as alleged in this 

cause of action. with appropriate interest, costs and fees, as allowed by law. 

SEYt:NTH CAUI'.a~ASDO~. ~fJ=!A)OBY JUDQMEHI · ganstA e en ants 

72. Plaintiff Incorporates each of the above allegations by reference as if set forth 

28 :herein. 
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1 73. Pursuant to California Code of Civil Procedure § 1060, Plaintiff seeks a 

2 declaration of rights and/or duties ·with respect to all Defendants, An actual case or 

3 controversy exists between Plaintiff and the Class and these Defendants as to: 

4 a)· whether Defendants have a duty to collect and remit transient occupancy 

5 · taxes based on the retail price the Defendants charge their customers for use 

6 and oecupancy of hotel.rooms; 

7 b) whether Defendants have been agents of the hotels under Ca.Ufomla law for · 

8 

9 

10 

11 

12 

13 

14 

purposes. of the collection and remittance of transient occupancy taxes such 

that Defendants have had a duty under those ordinances to collect and remit 

transient occupancy taxes on the retail price paid for hotel rooms; 

c) whether Defendants are "managing · agents" under certain transient. 

occupancy tax ordinances of the Class members such that Defendants have 

had a duty under those ordinances to collect and remit transient occupancy 

taxes on the retail price paid for hotel roomsi 

15 d) whether Defendants have had a legal duty to collect transient occupancy 

16 

17 

18 

19 

20 

21 

22 

23 

taxes from occupants who purchase from Defendants the_ right to occupy 

hotel rooms In the state of Ca:Ufornla and whether Defendants hav& had a 

legal duty to remit these taxes to Plaintiff and/or other Class members; 

e) whether, under the appropriate translent occupancy tax ordinance, statute 

and/or rule, the amount of transient occupancy tax due and owing to Plaintiff 

and the Class is to be calculated as a percentage of the retail room rate plus 

fees charged occupants by Defendants for the right to occupy hotel rooms. 

6. 12~MAG§I 

24 74. Plaintiff and the Class request that the Court order Defendants to provide 

25 . restitution to Plaintiff and the Class, fashioning a legal or equitable remedy, to prevent the 

26 unjust enrichment of the Defendants by causing payment to the Plaintiff and the Class, who 

· 27 are the rightful owoers of the unremitted taxes In Defendants' possession, at the legal rate 

28 ; and/or as established by Plaintiff's and each Class member's respective transient 

-17 .. 
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1 occupancy tax ordinance, statute, or other rule. 

2 76. Plaintiff requests on behalf of itself and the Class that Plaintiff and the.Ctass 

3 recover all penalties, interest and reasonable and necessary attorneys' fees they are 

4 entltted to recover under the law. 

5 76. . Plaintiff requests on behalf of Itself and the Class pre-judgment and post· 

6 judgment Interest at the mwdmum rate allowed by law. 

7 7. !BM'I;B FQB BILII;E 
8 WHEREFORE, PREMISES CONSlOERED, Plaintiff. and the Class pray for the 

9 following Judgment in their favor against Defendants: 

1 o a) as to all causes of. action, an order certifying this case as a class act\on 

1 t against Defendant$ and appointing Plaintiff an~ lts counsel as Aepr"sentative 

12 of the Plaintiff Class:· 

13 b) for judgment against Defendants and In favor of Plaintiff and the Class on all 

14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

causes of action asserted In this Complaint;· 

c) as to the first and third causes of action, compensatory damages as anowed 

bylaw; 

d) as to the third cause of action, punitlve damages as allowed by IClWi 

e) as to the second cause of action, restitution and injunct!ve relief as allowed 

bylaw; 

f) as to the fourth; fifth and sixth causes of action, for a legal or equitable 

remedy to prevent t~e unjust enrichment of the Defendants by causing 

payment to the Plaintiff and the Class, who -are the rightful owners of the 

unremitted taxes In Defendants' possession, at the legal rate and/or as · 

established by Plaintiffs and each Class members transient occupancy tax 

25 ordinance, statute, or other rulai 

26 g) as to the seventh cause of action, for a declaration and determination by the 

27 Court of the rights, duties and remedies for the Defendants' failure to remit 

28 sufficient amounts of. transient occupancy taxes as alleged in this Complatnti 
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1 h) for costs of suit Incurred herein to the extent allowed by law; 

2 I) for pre.,judgment and J)ost·Judgment Interest to the extent allowed by law; 

3 j) · for penalties as allowed by law; and 

4 k) · for such other and further relief as this Court may deem just and proper. 

5 

e DATED: March 2, 2007 
'1 ,· 

8 

9 

10 

11 

12 

13 

14 

15 

16· ,, . 
. <' ; r. ,~·; : 

·, •.=,· ·, 

17 •. 

18. 
19\ '·· . 

20.:. 

2' . 
22· 

23 
24' ;:. 

··:-·.: '.: .. ,, 

~~: ·:···. 

~6,:.:, . · .. · .. ·· .. ····.··· .. 
~~:' 't ... ·.·.· •..•... 

:-;.- . .-·. 

'··.···.' 

··.··.:·: .... ·.· 

·,. ,. 

. ·~ . : . . 
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., 

1 

2 I, CESAR A. GARCIA, declare as follows: 

3 1. I am employed in the County qf Los Angeles and am an employee at the 
law flrm of Ki~sel, Boucher & Larson LLP, located at 8648 Wilshire Boulevard, Beverly 

4 Hills, Callfornta 90211 w291 0. . · . 

s 2. I am QVer the age of 18 and not a party to the within action. 

6 3. On March 2, 2007 I served the following documents: THIRD AMENDED 
CLASS ACTION COMPLAINT (without Exhibit A) via electronic filing In accordance 

7 with the Court's ruling governing the Clb! gt l.Q§ AnrJBB, Qalifgcnt\et at. v. tfqt§'ls.com, rr·fu m ah (and Related Cases) mattem requiring a ocuments to e served upon 
a ntereste p~ies via Laxis eServioe System. · 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26. 

27 

28 

I declare under penalty of perjury under e I 
foregoing is true and correct. 

of the State of California that the 

Executed this 2nd day of March, 2007, Ills, California. 
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1 PROOF OF SERVICE 

2 STATE OF CALIFORNIA l $$! 
COUNTY OF LOS ANGELES 

3 
t am e~lqyed in the City and Count~ of-Los An~eles, State of California. I am 

4 over the age 18 and not a party to the wit ln action. y business address Is 8848 
Wilshire Boulevard, Beverly Hills, California 90211 .. 2910. · 

5 
On March 282007,1 served the foregs>inq...documen,s_&described as: THIRD 

6 AMENDED CLAS ACTION COMPLAINT (WI EXHIBI l on the interested parties 
by Stlacing ( ) the original (X) a true and correct copy thereof n a sealed envelOpe 

7 aa resseCI as follows: . 
PLEASE SEE An"A~HED MAILING UST 

8 

9 D VIA OVERNIGHT MAIL: 

10 
VIA : By delivering such documents to an overnight mail service or an 
authorized courier in an envelope or package designated by the express 
service courier addressed to the parson(s) on whom It is to be served. 

11 w VIA U.S. MAIL; 
12 1 am readl~ familiar with the firm•s practice for collection and processln~ of 

corres~on ence for mailing. Under that p.ractice such enveto~(s) wou d be 
13 depos ed with the U.S. postal service wl h postage thereon fully prepaid, at 

D 
Beverly Hills, California. · · 

14 VIA PERSONA~ DELIVERY: 

i 
15 l personally delivered such envalope(s) by hand to the offices of the 

D 
aadressee pur~uant to CCP § 1011. 

16 VIA ELECTRONIC MAIL: 
17 I cersonally served upon all parties the above .. reference documents via 

>{ e ectronlc mail to the e .. mail addresses for those individuals noted to have e .. 
~ mall addresses on the attached Proof of Service List. ~ 18 
~ 0 VIA FACSIMILE: 
ij 

19 1) The interested parties receiving the above-referenced document via ~] 
il facsimile have aHreed to accePt same via facsimile transmlssionl and the ,, 

20. ~:{ facsimile transm sslon report indicated that the transmission was complete 

21 
and without error.' A copy of that report, which was properly Issued by the 
transmitting machine, Is attached hereto. 

22 w STATE: 

23 
I declare under penalty of perjury under the Jaws of the State of California 
that the foregoing is true and correct. 

24 D FEDERAL: 

25 I dectare that I am emplohed In the office of a member of the bar of this 
court at whose direction t e service was made. 

26 
1 declare under penalty of perjury under the laws of the state of California that 

27 

28 

· · ·· · · Appendix.~42,. 
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,.,. 

; ;· .. 

. . ~ ·, ' .. . . 

1 the above Is true and correct and was executed 
California. 

2 

3 

'4 

5 

6 

7 

8 

9 

10 

u 
12 

13 

14 

1S 

···16i ;.·· 
17 

18. ' ·.· ,_·:· 

19 !. 

20 ,· 

21' ' 

22.' .• ·.' 

..... 

'i~ . . 
·>····. 

';-:·· 

,.,·, .. 

·. . . 

. (, ' ... 

h 2, 2007, at Beverly Hills, 

·'· .. , 
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25 
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21 

28 

Ql~ gf l,Q§ Angeles §· HQ:t§!lg.Qom, Le (and Related Matters) 
Los Angeles uperlor Court. Central Civil West 

Lead Case Number. BC32EI693 

Darrel Hieber, Esq. · 
Jeffrey Dasteel,. Esq. 
SKADDEN, ARPS, SLATE, MEAGHER 
&SLOM. LLP 
300 South Grand Avenue, 32no Floor 
Los Angeles, California 90071 ~3144 
Telephone: 2131687.5.220 .· 
Facsimile: 213/687.5600 e .. mall: dhleber@skadden.com 
Counsel for Defendant: 
PRICELINI!.COM; TAAVI!LWEB, LLC; 
LOWI!STFARI!.COM, INC. 

Michael Feuer, Esq. 
David F. McDowell, Esq. 
MORRISON & FOERSTER LLP 
555 West Fifth Street 
35th Floor 
Los Angeles, California 90013 
Telephone: 213/892.6886 
Facsimile: 213/892.6454 
E-mail: rnfeuerO mofo.com 
Counsel for Defendant: 
TAAVELOCITY.COM; 
TRAVELOCITV.COM, LP.; 
SlTE69.COM 

Elizabeth B. Herrington, Esq. 
MoDERMOTI. WILL & EME.RY U.P 
227 West Monroe Street 
Chicago, Illinois 60606·5096 
Telephone: 3121372.2000 
Facsimile: 312/984.7700 
email: eherrlngton @mwe.com 
Counsel for Defendant:: 
INTERNETWORK PUBLISHING· 
CORPORATiON dlb/a LODGING.COM 
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Alan Friedman, Esq. 
Jenny L Riggs, Esq. 
Jason L. Haas, esq. 
JONESOAY < 

555 West a~t~ Street. Suite 4600 
Los Angeles, California 90013·1025 
Telephone: 213/489.3939 
Faoslmtle: 2131243.2639 
E·mal~~@p.cgm 
counsel for Defen~a s: 
HOTI!LS.COM GP, LlCi HOTELS.COM, 
L..P.; EXPEDIA, INC.; HuTWIRE, lNC.; 
TRAVELNOW.COM, INOr 

Deborah S. Sloan, Esq. 
Jim Karen, Esq. 
JONES DAY 
2727 North Harwood Street 
Dallas, Texas 75201 .. 1515 
Telephone: 214/220.3939 
Facsimile: 214/969.5100 
e-mail: 
Oounse en ants: 
HOT!LS.COM GP, LLC; HOTELS.COM, 
L.P.; EXPEDIA, INC.; HOTWIRE, INC.; 
TRAVELNOW.COM, INC. 

Gordon A. Greenberg, Esq. 
MoOERMOTT, WILL & EMERY LLP 
2049 Century Park East, 34tn Floor 
Los Angeles, CaUfomla 90067 
TelephOne: 310/277.4110 
Facsimile: 310/277.4730 
E~mail! ggreenbergO mwe.com 
Counsel for Defendants: 
CENDANT TRAVEL DISTRIBUnON 
SERVICES GROUP, INC.; CHEAP 
TICKETS, INC.; ORBITZ, INC.; ORBITZ, 
LLC 
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Robert Dombroff, Esq. 
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MAUPINTOUR HOLDING, LLC 
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111ARTICLE 1.7 
TRANSIENT OCCUPANCY TAX 

(Added by Ord. No. 127,757, Eff. 7/31/64, Operative 8/1/64.) 

Section 

21.7.1 Title. 

. 21.7.2 Definitions . 

21.7.3 Tax Imposed. 

21.7.4 Exemptions. 

21.7.5 Operator's Duties . 

. 2.1 . 7. 6 Registration. 

21.7.7 Reporting and Remitting . 

. £1.7.8 Penalties and Interest. 

21.7. 9 Additional Powers and Duties of Director of Finance, Etc. 

21.7. l 0 Assessment- Administrative Remedy. 

21.7.11 Records . 

. ~ 1.7.12 Refunds. 

21.7.13 Actions to Collect. 

{:;J SEC. 21.7.1. TITLE. 

This article shall be known as the Uniform Transient Occupancy Tax Ordinance of The City of Los 
Angeles. 

[J SEC. 21.7.2. DEFINITIONS. 

Except where the context otherwise requires, the definitions given in this section govern the 
construction of this article. 

(a) Person. "Person" means any individual, t1rm, partnership, joint venture, association, social 
club, fraternal organization, joint stock company, corporation, estate, trust, business trust, receiver, 
trustee, syndicate or any other group or combination acting as a unit. 

(b) Hotel. "Hotel" means any structure, or any portion of any structure, which is occupied or 
intended or designed for occupancy by transients for dwelling, lodging or sleeping purposes, and 
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includes any hotel, inn, tourist home or house, motel, studio, hotel, bachelor hotel, lodging house, 
rooming house, apartment house, donnitory, public or private club, or other similar structure or portion 
thereof, and shall further include any trailer court, camp, park or lot where trailer spaces, or 
combinations of such spaces and trailers, including mobile homes, are occupied or intended or designed 
for occupancy by transients for dwelling, lodging or sleeping purposes. 

(c) Occupancy. "Occupancy" means the use or possession, or the right to the use or possession of 
any room or rooms or space or portion thereof, in any hotel for dwelling, lodging or sleeping purposes. 
The use or possession or right to use or possess any room or any suite of connecting rooms as office 
space, banquet or private dining rooms, or exhibit, sample or display space shall not be considered 
"occupancy" within the meaning of this definition unless the person exercising occupancy uses or 
possesses, or has the right to use or possess all or any portion of such room or suite of rooms for 
dwelling, lodging or sleeping purposes. 

(d) Transient. (Amended by Ord. No. 164,961, Eff. 7/24/89, Oper. 8/1/89,) "Transient" 
means: 

1. Any person, other than an individual, who exercises occupancy or is entitled to occupancy by 
reason of concession, pennit, right of access, license or other agreement, for any period of time, or 

2. Any individual who personally exercises occupancy or is entitled to occupancy by reason of 
concession, pennit, right of access, license or other agreement, for a period of 30 consecutive calendar 
days or less, counting portions of calendar days as full days. Any such individual so occupying space in 
a hotel shall be deemed to be a transient until the period of 30 days has expired unless there is an 
agreement in writing between the operator and the occupant providing for a longer period of occupancy. 

Nothing in this defmition or in this article shall be construed as prohibiting the operator of a hotel 
from refunding or making an allowance of credit to a person who has paid tax as required by this article 
where it is established that the person was not a "transient" as defined in this section or was exempt 
from the tax for any other reason, or had for any reason overpaid the tax. 

(e) Rent. "Rent" means the consideration charged, whether or not received, for the occupancy of 
space in a hotel valued in money, whether to be received in money, goods, labor or otherwise, including 
all receipts, cash, credits and property and services of any kind or nature, without any deduction 
therefrom whatsoever. Nothing in this definition shall be construed to mean that rent is charged directly 
or indirectly for the occupancy of space in a hotel when that space is provided to the occupant as a 
compliment from the operator and where no consideration is charged to or received from any other 
person. 

(f) Operator. (Amended by Ord. No. 176,005, Eff. 717/04.) "Operator" means the person who 
is either the proprietor of the hotel or any other person who has the right to rent rooms within the hotel, 
whether in the capacity of owner, lessee, mortgagee in possession, licensee or any other capacity. The 
owner or proprietor who is primarily responsible for operation of the hotel shall be deemed to be the 
principal operator. If the principal operator perfonns or assigns its functions, in whole or in part, 
through a managing agent, a booking agent, a room seller or room reseller, or any other agent or 
contractee, including but not limited to on-line room sellers, on-line room resellers, and on-line travel 
agents, of any type or character other than an employee, those persons shall be deemed to be secondary 
operators. 

A secondary operator shall be deemed an operator for purposes of this article and shall have the same 
duties and liabilities as the principal operator, including but not limited to the collection and remittance 
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of the full amount of the tax owed under the provisions of this article to the City. A secondary operator 
may satisfy its obligations under the provisions of this article by submitting the full amount of tax due 
under this article, with credit for any taxes remitted to any other operator, either directly to the Director 
of Finance or through the principal operator. The principal operator may satisfy any potential liability it 
may have for taxes owed by a secondary operator by entering into a legally binding agreement with that 
secondary operator to remit the portion of the tax owed by the secondary operator directly to the City. 
Upon request, the principal operator shall provide the Director of Finance with copies of any such 
agreements. 

Compliance with the provisions of this article by either the principal operator or the secondary operator 
shall be deemed compliance by both and no provision of this article shall be deemed to require the 
payment and/or remittance of any amount other than the full amount of the tax owed by the transient. 

~~SEC. 21.7.3. TAX IMPOSED. 

For the privilege of occupancy in any hotel, each transient is subject to and shall pay a tax in the 
amount of four percent (4%) of the rent charged by the operator on or after August 1, 1964, to and 
including October 31, 1967; and at the rate of five percent (5%) from that date to and including February 
28, 1971; and at the rate of six percent (6%) from that date to and including June 30, 1978; and at the 
rate of seven and one-half percent (7.5%) from that date to and including June 30, 1983; and at the rate 
often percent (10%) from that date to and including December 31, 1985; and at the rate of eleven 
percent (11 %) from that date to and including December 31, 1987; and at the rate of twelve percent 
( 12%) from that date to and including August 31, 1990; and at the rate of twelve and one-half percent 
(12.5%) from that date to and including July 31, 1993; and at the rate of fourteen percent (14%) 
thereafter.(Amended by Ord. No. 168,850, Eff. 8/1/93.) Said tax constitutes a debt owed by the 
transient to the City which is extinguished by the payment to the operator or to the City. The transient 
shall pay the tax to the operator of the hotel at the time the rent is paid. If the rent is paid in installments, 
or if an amount paid is less than the full amount of rent and tax accrued at the time of payment, a 
proportionate share of the tax shall be deemed to have been paid with each such payment or installment. 
The unpaid tax shall be due upon the transient's ceasing to occupy space in the hotel. Iffor any reason 
the tax is not paid to the operator of the hotel, the Director of Finance may require that such tax shall be 
paid directly to the City. 

[lZJSEC. 21.7.4. EXEMPTIONS. 

(Amended by Ord. No. 159,773, Eff. 5/25/85.) 

No tax shall be imposed upon: 

(a) Any person as to whom, or any occupancy as to which, it is beyond the power of the City to 
impose the tax herein provided; 

(b) Any Federal or State of California officer or employee, including employees offederal credit 
unions, who provides proof that he or she is on official Federal or State business. (Amended by Ord. 
No. 172,773, Eff. 9/25/99.) 

(c) Any officer or employee of a foreign government who is exempt by express provision of 
federal law or international treaty; 

(d) Any person to whom rent is charged at the rate of$2.00 per day or less; 
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(e) Any person as to whom, or any occupancy as to which, rent is paid from funds administered by 
the Emergency Food and Shelter National Board Program. 

No exemption shall be granted under Subsections (a), (b) or (c) except upon a claim therefor made at 
the time rent is collected and under penalty of perjury upon a form prescribed by the Director of 
Finance. 

It shall be the duty of an operator to keep and maintain for a period of four ( 4) years written 
documentation in support of each exemption granted under Subsection (e). 

l71 SEC. 21.7.5. OPERATOR'S DUTIES. 

Each operator shall collect the tax imposed by this article to the same extent and at the same time as 
the rent is collected from every transient. The amount of tax shall be separately stated from the amount 
of the rent charged and each transient shall receive a receipt for payment from the operator. No operator 
of a hotel shall advertise or state in any manner, whether directly or indirectly, that the tax or any part 
thereof will be assumed or absorbed by the operator, or that it will not be added to the rent, or that, if 
added, any part will be refunded except in the manner herein provided. 

SEC. 21.7.6. REGISTRATION. 

(a) Within 30 days after the operative date of this article, or within 30 days after commencing 
business, whichever is later, each operator of any hotel renting occupancy to transients shall register said 
hotel with the Director of Finance and obtain from him a "Transient Occupancy Registration 
Certificate" to be at all times posted in a conspicuous place on the premises. Said certificate shall, 
among other things, state the following: 

I. The name of the operator; 

2. The address of the hotel; 

3. The date upon which the certificate was issued; 

4. "This Transient Occupancy Registration Certificate signifies that the person named on the face 
hereof has fulfilled the requirements of the Uniform Transient Occupancy Tax Ordinance by registering 
with the Director of Finance for the purpose of collecting from transients the Transient Occupancy Tax 
and remitting said tax to the Director of Finance. This certificate does not authorize any person to 
conduct any unlawful business or to conduct any lawful business in an unlawful manner, nor to operate a 
hotel without strictly complying with all local applicable laws, including but not limited to those 
requiring a permit from any board, commission, department or office of this City. This certificate does 
not constitute a permit." 

~hEC. 21.7.7. REPORTING AND REMITTING. 

(Amended by Ord. No. 176,003, Eff. 717/04, Oper. 1/1105.) 

Each operator shall, on or before the 25th day of each calendar month, make a statement to the 
Director of Finance of the total rents charged and received, and the amount of tax collected for transient 
occupancies during the preceding calendar month. At the time the statement is filed, the full amount of 
the tax collected and tax not collected but required to be collected, shall be remitted to the Director of 
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Finance. Except as provided in Sec. ~ l. 7 .~, an operator shall not be required to remit to the Director of 
Finance any amount of tax not collected and not required to be collected from a transient. All taxes 
collected and required to be collected by operators pursuant to this article shall be held in trust for the 
account of the City until payment thereof is made to the City. The full amount of tax due, whether 
collected or owed but not collected, under this Article shall be deemed a debt owed to the City by the 
operator and shall be discharged only upon payment to the City. 

Statements and payments are due immediately upon cessation of business for any reason, at which 
time the operator shall furnish the Director of Finance with the name and address of the successor 
operator. 

Notwithstanding the foregoing, the amount of taxes required to be remitted by an operator to the City 
pursuant to this Section 21.7. 7 shall be automatically offset by the City in an amount equal to special 
taxes levied, collected and satisfied, by a City Community Tax District, formed pursuant to Division 6, 
s,'hapter 10 of the Los Angeles Administrative Code, against the operator's property during the preceding 
calendar month. The sum of the operator's monthly transient occupancy tax remittance to the City and 
the operator's monthly special tax payment shall equal the amount of transient occupancy tax required to 
be collected pursuant to this Article. The City may request from the applicable operator or the 
legislative body of the Community Taxing District documentation or other information necessary to 
substantiate the special tax payment. (Added by Ord. No. 177,052, Eff. 11/20/05.) 

The automatic tax offset of the transient occupancy taxes due pursuant to this Article shall not exceed 
the rate of transient occupancy tax levied by the City, and no tax offset shall be provided for the amount 
of special taxes paid by an operator in excess of the rate of transient occupancy tax levied by the City. 
(Added by Ord. No. 177,052, Eff. ll/20/05.) 

l;tJSEC. 21.7.8. PENALTIES AND INTEREST. 

(a) Taxes collected by an operator which are not remitted to the Director of Finance on or before 
the due dates fixed in Sec. JlJ. 7, or fixed by the Director of Finance as provided therein, are 
delinquent. 

(b) Interest and penalties for delinquency in remittance of any tax collected or required to be 
collected, or any deficiency detennination, shall attach and be paid by the operator at the rates and in the 
same manner as is provided in Section 21.05 of this Chapter for delinquency in the payment of Business 
Tax, except that a month shall commence on the 26th day of each calendar month and terminate on the 
25th day of the succeeding calendar month. (Amended by Ord. No. 176,471, Eff. 3/22/05, Oper. 
l/1105.) 

(c) The Director of Finance shall have power to impose additional penalties upon an operator for 
fraud and negligence in reporting and remitting in the same manner and at the same rates as are provided 
in Sec. 21. .05 of this chapter for such penalties upon persons required to pay Business Tax. 

(d) For collection purposes only, every penalty imposed and such interest as accrues under the 
provisions of this section shall become a part of the tax herein required to be remitted. (Amended by 
Ord. No. 174,085, Eff. 8/19/01.) 

!ilhEC. 21.7.9. ADDITIONAL POWERS AND DUTIES OF DIRECTOR OF FINANCE, ETC. 

(a) The Director of Finance shall have the power and duty, and is hereby directed to enforce each 
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and all of the provisions of this article. 

(b) In administering and enforcing the provisions of this article, the Director of Finance shall have 
the same powers and duties with respect to collecting the tax provided herein as he has under Sec. 21.15 
of this chapter with respect to collecting the Business Tax. 

(c) The provisions of Sections 21.17, 21.20 and 21.21 of this chapter shall apply to the 
administration and collection of the tax imposed under the provisions of this article in the same manner 
as they apply to the administration and collection of the Business Tax. 

fJ SEC. 21.7.10. ASSESSMENT- ADMINISTRATIVE REMEDY. 

The Director of Finance may make an assessment for taxes not remitted by an operator for any reason 
specified in Sec. 21.16 of this chapter for making an assessment for unpaid Business Tax. The manner of 
making and providing notice of such assessment; the right to a hearing and the conduct of such hearing; 
the preparation and service of findings; filing exceptions; and passing upon exceptions shall be the same 
as provided in Sec. 21.16 of this chapter. 

~)SEC. 21.7.11. RECORDS. 

(Amended by Ord. No. 173,587, Eff. 1217/00.) 

It shall he the duty of every operator liable for the collection and payment to the City of any tax 
imposed by this article to keep and preserve, for a period of three years, all records as may be necessary 
to determine the amount of such tax as he may have been liable for the collection of and payment to the 
City, which records the Offlce of Finance shall have the right to inspect at all reasonable times. 

f'JJ SEC. 21.7.12. REFUNDS. 

(a) Whenever the amount of any tax has been overpaid or paid more than once or has been 
erroneously or illegally collected or received by the City under tl:lls article it may be refunded as 
provided in this section. Except as otherwise provided in this section, refunds of overpaid taxes shall be 
made in the same manner as is provided in Sec. 21.07 of this chapter for refunds of overpayments in 
Business Taxes. 

(b) An operator may claim a refund or take as credit against taxes collected and remitted the 
amount overpaid, paid more than once or erroneously or illegally collected or received when it is 
established in a manner prescribed by the Director of Finance that the person from whom the tax has 
been collected was not a transient; provided, however, that neither a refund nor a credit shall be allowed 
unless the amount of the tax so collected has either been refunded to the transient or credited to rent 
subsequently payable by the transient to the operator. 

(c) A transient may obtain a refund of taxes overpaid or paid more than once or erroneously or 
illegally collected or received by the City by filing a claim in the manner provided in Sec. 21.07 of this 
chapter, but only when the tax was paid by the transient directly to the Director of Finance, or when the 
transient having paid the tax to the operator, establishes to the satisfaction of the Director of Finance that 
the transient has been unable to obtain a refund from the operator who collected the tax. 

(d) No refund shall be paid under the provisions of this section unless the claimant establishes his 
right thereto by written records showing entitlement thereto. 
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t9 SEC. 21.7.13. ACTIONS TO COLLECT. 

Any tax required to be paid by any transient under the provisions of this article shall be deemed a 
debt owed by the transient to the City. Any such tax collected by an operator which has not been paid to 
the City shall be deemed a debt owed by the operator to the City. Any person owing money to the City 
under the provisions of this article shall be liable to an action brought in the name of the City for the 
recovery of such amount. Any operator who undertakes legal action to recover unpaid rent due from a 
transient may include the amount of tax due from the transient in the amount sought to be recovered. 
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NORTH CAROLINA : ... : ~·"Jtt::rBE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

WAKE COUNTY 

WAKE COUNTY 
Plaintiff, 

v. 

',(' ' I! 1.' ·-)' !\ ! '. ' I c :• :'' : l 1• q •, :_ \_. ~~ •.,: H I ], -..J v 

) 
) 
) 
) 
) 
) 
) 
) 

06CVS __ _ 

HOTELS.COM, LP; HOTWIRE, INC.; 
TRIP NETWORK, INC. (d/b/a CHEAP 
TICKETS. COM;) TRA VELPORT, 
INC. (f/k/a CENDANT TRAVEL 
DISTRIBUTION SERVICES GROUP, 
INC.); EXPEDIA, INC., 
INTERNETWORK PUBLISHING 
CORP. (D/B/A LODGING.COM); 
LOWESTF ARE. COM, 
INCORPORATED; MAUPIN-TOUR 
HOLDING, LLC; ORBITZ, LLC; 
PRICELINE.COM IN CORPORA TED; 
SITE59.COM, LLC; 

) VERIFIED COMPLAINT AND ACTION 

TRA VELOCITY.COM, LP; 
TRAVELWEB LLC; AND 
TRA VELNOW.COM, INC., 

Defendants. 

) FOR DECLARATORY JUDGMENT 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, Wake County, North Carolina (hereinafter "County" or "Wake 

County"), by and through its undersigned attorneys, and on infonnation and belief, 

alleges and states as follows: 

NATURE OF ACTION 

This is an action to collect taxes and penalties due Wake County as the result of 

gross receipts realized by Defendants and derived from the rental of rooms, lodging and 

Appendix - 53 
EXP 0000636 



56. As a direct and proximate result of the conduct of the Defendants, the 

County has suffered and will continue to suffer damages in an amount in excess of 

$10,000.00, the exact amount to be determined at trial. 

57. At all times alleged herein, Defendants acted willfully, wantonly, and with 

conscious disregard for the rights of the County, such that Wake County request that the 

trier of fact, award the County additional damages in an amount sufficient to punish 

Defendants for their conduct. 

COUNT IV 
Imposition of Constructive Trust 

58. Wake County alleges the previous allegations as if fully set forth herein. 

59. At all times herein mentioned, the County's Tax monies were in the 

possession and under the control of Defendants. Defendants have taken this money for 

their own use and benefit thereby depriving the County of the use and benefit thereof. 

60. The conduct of Defendants has deprived the County of a beneficial 

interest in the tax monies. 

61. By virtue of their actions, Defendants hold these' funds as constmctive 

trustees for the benefit of the County. Wake County requests that Defendants be directed 

to immediately give possession of the funds to Wake County. 

62. As a direct and proximate cause of Defendants' conduct, the County has 

suffered and will continue to suffer damages in an amount in excess of $10,000.00, the 

exact amount to be determined at trial. 

COUNTV 
Demand for Accounting 

63. Wake County alleges the previous allegations as if fully set forth herein. 

13 
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14. For such other and further relief as the Court may deem just and proper. 

> Respectfully submitted this the .]2_ day of November, 2006, 

SHANAHAN LAW GROUP 

BY~ ?: 
Kieran J. Shanah~B # 13329 
ReefC.lvey, II, NCSB #05921 
207 Fayetteville Street Mall 
Raleigh, North Carolina 27601 
(919) 856-9494 
(919) 856-9499 

19 
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VERIFICATION 

Michael R. Ferrell, being first duly sworn, deposes and says that he is an official ofthe Plaintiff and executes 

this Verification on behalf of the Plaintiff. He has read the contents of the foregoing Complaint, knows the contents 

thereof and that the same are true of his own knowledge, except as to matters stated upon information and belief, and 

as to those matters, he believes them to be true. 

&c~d/.~ 
Plaintiff 

SWORN TO AND SUBSCRIBED BEFORE ME 

My Com[;[ Expires: 

31/tO 

·------------------------------···--------------.------·---·----·----------------- .. 
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Declarations 
Travel Agents And Tour Operators 
Professional Liability Insurance Policy 

This insurance is provided by: 

Zurich American Insurance Company 

Policy Number: 

Item l. Named Insured: 
Address: 

EOL 5329302-02 

Expedia, Inc., et al. 
13810 SE Eastgate Way 
Suite400 
Bellevue, W A 98005 

0 
ZURICH 

The Named Insured is: I'J Individual 0 Partnership 0 Joint Venture !i] Corporation l ] Organization I] LLC 

Item 2. Policy Period: From: 10/01/2005 To: 10/0112006 
I 2:0 I A.M. Standard Time at the address shown in Item 1. 

Item 3. Coverages: Limits ofLiability Deductible 

A. Bodily Injury and Property Damage Each Occurrence $5,000,000 $50,000 
(except Automobile) 

B. Bodily Injury and Property Damage Bach Occurrence $5,000,000 $50,000 
Automobile (except owned automobile) 

c. Professional Liability Each Negligent Act or $5,000,000 $50,000 

Negligent Omission 

D. Personal Injury Each Offense $5,000,000 $50,000 

General Aggregate Limit $5,000,000 

Item 4. Fire Legal Liability (if applicable) AnyOne Fire $50,000 $50,000 

Item 5. Premium: $355,754.00 

Item 6. Endorsements Effective At Inception: See Attached Schedule of Forms and Endorsements 

Broker: Aon Financial Services Group, Tech & Prof Risks, 
Aon Center 
200 Bast Randolph, Floor 11 
Chicago, IL 60601 

Signed by: ·---·-~ /:!~ 
Authorized Representative 

CONFIDENTIAL 
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Schedule of Forms and Endorsements 
0 

ZURICH 

Polley No. Eff. Date of Pol. Exp. Date of Pol. Eff. Date of End. 
EOL 5329302-02 10/1/05 10/1/06 10/l/OS 

Named Insured: 

Expedia, Inc., et al. 

The following Forms and Endorsements are included on the policy: 

ronn No. Edition Title 

U-TAP-120-A-CW 10/04 Travel Agents and Tour Operators Professional Liability Insurance 
U-TAP-113-A CW 08/04 N artled Insured 
U-TAP-1 16·A CW 08/04 Schedule of Locations 
U-TAP-101-A CW 08/04 Advertising Injury 

U-TAP-107-A-CW 08/04 Defense Deductible 
U-TAP-I 08-A CW 08/04 Extended General Liability 
U-GU-692-A CW 08/04 Disclosure of Premium 
U-TAP-187-A WA 10/04 Washington Amendatory 

CONFIDENTIAL EXP 0001994 
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Named Insured 

Policy No. Eff. Date of Pol. 
EOL 5329302-02 10/1/0.S 

Named Insured and Address: 

Expedia, Inc., et aL 
13810 SB Eastgate Way 
Suite 400 
Bellevue, WA 98005 

Exp. Date of Pol. Eff. Date of End. 
10/1/06 10/1/05 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liability Policy 

0 
ZURICH 

lt is hereby understood and agreed that Item I of the Declarations, Named Insured, is amended to include the following: 

Item I: Named Insured 

Activity Information Center, Inc. 

d/b/a: Activity World 

C.A. lD SA (Anyway.com) 

Classic Custom Vacations, LLC 

d/b/a: Classic Hawaii 

d/b/a: Classic America 

d/b/a: Classic Caribbean 

d/b/a: Classic Mexico 

d/b/a: Classic Europe 

d/b/a: Hyatt Vacations 

d/b/a: Las Vegas Reservations, Inc. 

dlb/a: Professional Travel Services, Inc. 

e-Long, Inc. (plus subs) 

Expedia, Inc. 

ALL OTHER TERMS AND CONDITIONS OF THIS POUCY REMAIN UNCHANGED. 
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Named Insured 

Policy No. Eff. Date of Pol. Exp. Date of Pol. Eff. Date of End. 
EOL 5329302-02 1011/05 10/1/06 10/1105 

Named insured and Address: 

Expedia, Inc., et at. 
13810 SE Eastgate Way 
Suite 400 
Bellevue, W A 98005 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liabtllty Polley 

0 
ZURICH 

It is hereby understood and agreed that Item 1 of the Declarations, Named Insured, is amended to include the following: 

Item l: Named Insured 

Expedia, Inc. (New Expedia, Inc. post spin) 

Expedia Australia Pty, Ltd. 

Expedia Canada Corp. 

Expedia.com GmbH 

Bxpedia.com Limited 

Bxpedia Corproate Travel, LLC 

Expedia Corporate Travel UK Ltd. 

Bxpedia Corporate Travel Europe S.A. 

Expedia Corporate Travel Frunce S.A.S. 

Expedia Finland OY 

Expedia France S.A.S. 

Expedia Holdings KK 

Expedia Italy SRL 

Expedia Mexico S.R.L. de C.V. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Named Insured 

Policy No. Eff. Date of Pol. Exp. Date of Pol. Eff. Date of End. 
EOL 5329302-02 10/1105 10/1/06 10/lfOS 

Named Insured and Address: 

Expedia, Inc., et al. 
138!0 SE Eastgate Way 
Suite 400 

Bellevue, WA 98005 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liability Polley 

0 
ZURICH 

It is hereby understood and agreed that Item l of the Declarations, Named Insured, is amended to include the following: 

Item I: Named Insured 

Expedia.nl BY 

Bxpedia S.A. 

Expedia Corporate Travel Belgium S.A. 

Bxpedia Services S.A.S. 

Expedla Spain, S.L. 

Expedia Asia Pacific Limited (after spin-off, entity will be transferred from Hotels.com to Expedia) 

GL-Expedia S.A.S.( Joint Venture, 49% ownership) 

Greenhouse Media LLC 

HRN France SAS 

Newtrade Technology Corp. 

Premier Getaways, Inc. 

Travelscape, LLC 

d/b/a: Hyatt Vacations 

Webseed, LLC 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Named Insured 

Policy No. Eff. Date of Pol. 
EOL 5329302·02 1011105 

Named Insured and Address: 

Expedia, Inc., et al. 
13810 SE Eastgate Way 
Suite 400 
Bellevue, W A 98005 

Exp. Date of Pol. Bff. Date of End. 
10/1/06 !0/1/05 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liabillty Polley 

G 
ZURICH 

It is hereby understood and agreed that Item l of the Declarations, Named Insured, is amended to include the following: 

Item 1: Named Insured 

World Travel Management 

WWTE, Inc. 

d/b/a: World Wide Travel Exchange (WWTE) 

lAC Holdings S.A.S. 

lAC Global LLC 

!ACT US, Inc. 

!ACT Asia Pacific Ltd. 

USA Media Corp. 

USA Media, LLC 

XEl Sub l, Inc. 

XEI Sub 2, Inc, 

XEI Sub 3, Inc. 

ALL OTHER TERMS AND CONDlTIONS OF THIS POLICY REMAIN UNCHANGED. 
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Schedule of Locations 

Policy No. Eff. Date of Pol. 
EOL 5329302·02 10/1/05 

Named Insured and Address: 

Expedia, Inc., et at. 
13810 SE Eastgate Way 
Suite 400 
Bellevue, WA 98005 

Exp. Date of Pol. 
10/1/06 

Eff. Date of End. 
10/1/0S 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liability Polley 

Schedule of Locations: 

I. All of the named insured's Travel Agency and/or Tour Operator locations. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Advertising Injury Liability Coverage Endorsement 

Policy No. EfT. Date of Pol. 
EOL 5329302-02 10/1/05 

Named Insured and Address: 

Expedia, Inc., et al. 
13810 SE Eastgate Way 
Suite 400 
Bellevue, WA 98005 

Exp. Date of Pol. Eff. Date ot'End. 
10/1/06 10/1!05 

THlS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liability Polley 

The policy is hereby amended to include Advertising Injury Liability: 

0 
ZURICH 

I. It is hereby understood and agreed that Section I -INSURING AGREEMENT, Paragraph A 4, Coverage D is deleted in its 
entirety and replaced by the following: 

4. Coverage D Personal and Advertising Injury Liability 

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as 
Damages because of Personal and Advertising Injury Liability caused by an offense anywhere in the world arising out 
of Travel Agency Operations of the Named Insured provided such offense is committed during the Policy Period. 

II. It is further understood and agreed Section I - INSURING AGREEMENT, Paragraph 8, is deleted in its entirety and replaced 
by the following: 

B. Defense 

The Company shall have the right and duty to defend any Suit against the Insured seeking Damages on account of such 
Bodily Injury, Property Damage, negligent act or negligent omission or Personal and Advertising Injury to which this 
insurance applies, even if any of the allegations of the Suit are groundless, false or fraudulent. The Company shall have 
the right to conduct such Investigation and settlement of any Claim or Suit as it deems expedient. The Company shall not 
be obligated to pay any Claim or judgment or to defend any Suit after the applicable Limit of Liability has been exhausted 
by payment of judgments or settlements. 

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for under 
Paragraph C below. 

Ill. It is hereby understood and agreed that Section II- EXCLUSIONS, Paragraphs R, S, andY. are deleted in their entirety and 
replaced with the following: 

R. Under Coverage C, to Bodily Injury, Property Damage or Personal and Advertising Injury; 

S. Personal and Advertising Injury: 

1. Caused by or at the direction of the Insured with the knowledge that the act would violate the rights of another or 
would inflict Personal and Advertising Injury; 

2. Arising out of oral or 'l'ttittcn publication or utterance of material, if done by or at the direction of the Insured with 
knowledge of its falsity; 

CONFIDENTIAL 
Appendix - 64 

U·TAI'·LOI·A CW (08/04) 

Page ! of2 

EXP 0002000 



3. 

4. 

5. 

6. 

7. 

8. 
9. 

Y. 

Arising out of oral or written publication of material whose first publication took place before the beginning of the 
Policy Period; 
For which the Insured has assumed liability in a contract or agreement, except an Incidental Contract. This 
exclusion does not apply to liability for Damages that the Insured would have In the absence of the contract or 
agreement; 
Arising out of an electronic chatroom or bulletin board the Insured hosts, owns or over which the Insured exercises 
control; 
Arising out of a breach of contract, except an implied contract to use another's advertising idea in the Insured's 
Advertisement; 
Arising out of the failure of goods, products or services to conform with any statement of quality or performances 
made in the Insured's Advertisement; 
On the part of the Insured whose business is advertising, broadcasting, publishing, or telecasting; 
Arising out of the unauthorized use of another's name or product in the Insured's email address, domain name, 
rnegatag, or any other similar tactics to mislead another's potential customer. 

Any Claim or Suit based upon or arising out of any piracy, infringement of a patent, copyright, trademark, servicemark 
trade dress, trade name, trade secret or any other intellectual property rights. However, this exclusion does not apply to 
infringement, in the Insured's Advertisement, of copyright, trade dress or slogan. 

lV. It is hereby understood and agreed that the following Definition is added to Section IV. DEFINITIONS: 

Advertisement means a notice that is broadcast or published to the general public or specific market segments about the 
Insured's goods, products or services for the purpose of attracting customers or supporters. For the purpose of this definition: 

I. Notices that are published include material placed on the Internet or on similllr electronic means of communication; 
and 

2. Regarding web-sites. only that part of a web-site that is about the Insured's goods, products or services for the 
purposes of attracting customers or supporters is considered an advertisement. 

V. It is hereby understood and agreed that Section IV- DEFINITIONS, Plll'agraph P is deleted in its entirety and replaced by the 
following: 

P. Personal and Advertising Injury means if\iury including consequential Bodily Injury arising out of one or more of the 
following offenses: 

I. False arrest, detention or imprisonment, 
2. Malicious prosecution; 
3. The oral or written publication, in any manner, of material that slanders or libels a person or organization or 

disparages a person's or organization's goods, products, or services. 
4. Oral or written publication, in any manner, of material that violates a person's right of privacy; 
5. Wrongful eviction from; wrongful entry into, or invasion ofthe right of private occupancy of a room, dwelling or 

premises that a person occupies, committed by or on behalf of its owner, landlord or lessor. 
6. Infringing upon another's copyright. trade dress or slogan in the Insured's Advertisement; or 
7. The use of another's advertising idea in the Insured's Advertisement. 

VI. It is hereby understood and agreed that Section V- LIMITS OF LIABILITY, Parllgraph F is deleted in its entirety and 
replaced by tho following: 

P. Under Coverage D: 

!. Subject to B above, the Limit of Liability shown in the Declarations for Coverage D is the most the Company will pay 
for Damages on accOlmt of any offense to which Coverage D applies. 

2. All Personal and Advertising Injury arising out of an offense or series of related offenses shall be considered as 
arising out of a single offense. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Deductible 

Polley No. Eff. Date of Pol. 
EOL 5329302-02 I 0/1/05 

Named Insured and Address: 

Expedia, Inc., et al. 
13810 SE Eastgate Way 
Suite 400 
Bellevue, WA 98005 

Exp. Date ot' Pol. 8ff. Date of End. 
10/1/06 10/1/05 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 
This endorsement modifies insurance provided under the: 
Travel Agents and Tour Operators Professional Liability Policy 

I. For purposes of this endorsement, the following definition is added to Section IV- DEF£NITIONS: 
Defense Cost means: 

I. Fees, costs and expenses charged by attorneys retained or approved by the Company; and 

0 
ZURICH 

2. Reasonable and necessary fees, costs and expenses resulting from the investigation, adjustment, defense and appeal of a 
Claim or Suit. 

Defense Cost shall not include: 

l. Salaries, loss of earnings, reimbursement for the Insured's time or attendance required in any investigation, defense or 
appearance otherwise provided under Section I ·INSURING AGREEMENT C4; 

2. Other remuneration by or to any Insured. 

II. For purposes of this endorsement, Section VI • DEDUCTIBLE Is deleted In its entirety and replaced by the following: 

VI. DEDUCTIBLE 

The Deductibles set forth in the Declarations of the policy apply as follows: 

A. Under Coverage A, the each Occurrence Deductible applies to all Damages and Defense Cost because of all 
Bodily Injury and Property Damage as the result of any one Occurrence, regardless of the number of persons or 
organizations who sustain Damages because of that Occurrence. 

B. Under Coverage B, the each Occurrence Deductible applies to all Damages and Defense Cost because of all 
Bodily Injury and Property Damageas the result of any one Occurrence, regardless of the number of persons or 
organizations who sustain Damages because of that Occurrence. 

C. Under Coverage C, the each negligent act or negligent omission Deductible applies to all Damages and Defense Cost 
because of any negligent act or negligent omission or series of related negligent acts or negligent omissions, regardless of the 
number of persons or organizations who sustain Damages because of such negligent act or negligent omission or series 
of related negligent acts or negligent omissions. 

D. Under Coverage D, the each offense Deductible applies to all Damages and Defense Cost because of any offense or series 
of related offenses, regardless of the number of persons or organizations who sustain Damages because of such offense or 
series of related offenses. 

E. The Limits of Liability shall not be reduced by the application of the Deductible. 
F. If more than one coverage part applies to any O~currence, negligent act or negligent omission, or offense, the Named 

Insured is required to pay a single Deductible, as determined by the highe.~t applicable Deductible. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Extended General Liability 

Poli~yNo. Eff. Date of Pol. I Exp. Date of Pol. I Eff. Date of End. I 
EOL 5329302-02 !OII/OS I 10/ll06 J 10/1/05 I 

Named Insured and Address: 

Expedia, Inc., et al. 
13810 SE Eastgate Way 
Suite 400 
Betlevue, W A 98005 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liability Coverage Form 

1. The following is added to Item 3 of the Declarations~ 

Item 3. Coverages Limits of Liability 

E. Medical Payments Each Person $1,000 

II. The following coverage is added to Section I - INSURING AGREEMENT, Paragraph A: 

I. INSURING AGREEMENT 

A. Coverages 

5. Coverages E Medical Payments 

(I 
ZURICH 

a. The Company will pay medical expenses as described below for Bodily Injury caused by an accident: 

(1) On premises the Named Insured owns or rents; 

CONFIDENTIAL 

(2) On ways next to premises the Named Insured owns or rents; or 

(3) Because of the Named Insured's Travel Agency Operations, 

provided that the following apply to Paragraphs a(l ), a(2) and a(3) above: 

(i) The accident takes place anywhere in the world during the Polley Period; 

(II) The expenses are incurred and reported to the Company within one (1) year of the date of the accident; 

(iii) The injured person submits to physical examination, at the Company's expense, by physicians of the 

Company's choice as often as the Company reasonably required; 

(iv) The injured person provides the Company with copies of all medical bills, reports, and records requested 
and shall furnish the Company with such authorizations as may be necessary in that regard; 

(v) The injured person shall cooperate with the Company in providing infonnation in the fonn of interviews, 
statements or testimony relevant to the Company's investigation of Claim. 

b. The Company will make these payments regardless of fault. These payments will not exceed the applicable 
Limit ofliabillty. The Company will pay reasonable expenses for: 
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( 1) First aid at the time of an accident; 

(2) Necessary medical, surgical, x-ray and dental services, including prosthetic devices: and 

(3) Necessary ambulance, hospital, professional nursing and funeral services. 

Ill. For purposes of this endorsement, the following exclusions are added to Section V ·EXCLUSIONS: 

ADDITIONAL EXCLUSIONS 

This policy does not apply to: 

A. Any person who has presented a Claim or filed Suit against any Insured seeking Damages for Bodily Injury 
caused by an Occurence as described above; 

B. Bodily Injury to any Insured; 

C. Bodily Injury to a person injured in that part of premise the Named Insured owns or rents that the person normally 
occupies; 

D. Any person hired to do work for or on behalf of any Insured or a tenant of any Insured\ 

E. Any person to wh<lm benefits for the Bodily lnjnry are payable or must be provided under a worker's compensation or 
disability benefits law or a similar law; 

F. Any person injured while taking part in athletics; or 

G. Any Bodily Injury excluded under Coverage A ofthe policy. 

IV. For purposes of this endorsement, Section V ·LIMITS OF LIABILITY, Paragraph B is amended as follows: 

B. The General Aggregate Limit shown in the Declarations is the most the Company will pay for the sum of all Damages 
under Coverage A, B, C, D and E. 

Furthermore, the following is added to Section V- LIMITS OF LIABILITY: 

Under Coverage E: 

I. The each person Llrnit of Liability shown in this endorsement is the most the Company will pay for the sum of medical 
expenses under Coverage E above because of Bodily Injury sustained by any one person arising out of any one 
Occurrence. 

2. All Bodily Injury arising out of continuous or repeated exposure to substantially the same general hannful conditions 
shall be considered as arising out of one Occurrence. 

V. EXPANDED DEFINITION OF INCIDENTAL CONTRACT 

For purposes of this endorsement, solely with respect to Coverage A and Coverage D of the policy, it is hereby understood and 
agreed that Section IV- DEFINTTONS, Paragraph G is deleted In its entirety and replaced with the following: 

G. lncldental Contract means a written hold harmless or Indemnification agreement relating to the conduct of 
Travel Agency Operations by the Named Insured in which the Named Insured has assumed the tort liability of another 
party, provided such agreement was executed prior to the date of any Injury or Damage. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAlN UNCHANGED. 
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0 
ZURICH 

THIS ENDORSEMENT IS ATTACHED TO AND MADE PART OF YOUR POLICY. 

THIS ENDORSEMENT DOES NOT GRANT ANY COVJl':RAGE OR CHANGE THE TERMS 

AND CONDITIONS OF ANY COVERAGE UNDil':R THE POLICY. 

DISCLOSURE OF PREMIUM 
(RELATING TO DISPOSITION OF TRIA) 

SCHEDULE* 

(I) Premium attributable to risk of loss from certified acts of terrorism through the end of the policy period based on the 
extension ofthe Terrorism Risk Insurance Act of2002 (''TRIA"): 
$0 

If TRIA teJminates, the portion of this premium attributable to the remaining part ofthe policy period, as modified by 
any change shown in (2) of this Schedule, applies to the risk of loss from terrorism after the termination of TRIA. 

(2) Premium change upon termination of TRIA or upon applicability of a Conditional Endorsement: 

No change unless one of the following is completed • 

Return Premium: 

Additional Premium: 

If we notify you of an additional premium charge, the additional premium will be due as specified in such notice. 

* Information required to complete this Schedule, if not shown above, will be shown in the Declarations. 

A. Disclosure of Premium C. Possibility of Additional or Return Premium 
In accordance with the federal Terrorism Risk In- The premium attributable to the risk of loss from 
surance Act of2002 ("TRIA"), we are required to certified acts of terrorism coverage is calculated 
provide you with a notice disclosing the portion of based on the coverage (if any) In effect at the 
your premium, if any, attributable to the risk of loss beginning of your policy for certified acts of 
from terrorist acts certified under that Act. That terrorism. If your policy contains a Conditional 
pmiion of your premium attributable is shown in the Endorsement, the termination of TRIA or exte11sion 
Schedule of this endorsement or in the Declarations. of the federal program with certain modifications 

B. Disclosure of Federal Participation In 
Payment of Terrorism Losse~ 
The Uttlted States Government, Department of the 
Treasury, will pay a share of terrorism losses insured 
under the federal program. The federal share equals 
90% of that portion of the amount of such insured 
losses that exceeds the applicable insurer retention. 
The Act currently provides for no insurance industry 
or United States government participation in terrorism 
losses that exceed $100 billion in any one calendar year. 
The federal program established by the Act is scheduled 
to terminate at the end of 12/31/05 unless extended by 
the federal government. 

(as explained in that endorsement) may modify the 
extent of coverage (if any) your policy provides for 
terrorism. If TRIA terminates or the Conditional 
Endorsement becomes applicable to your policy, the 
return premium (if any) or additional premium (if any) 
shown in (2) of the Schedule will apply. If the level 
or terms of federal participation change, the premium 
shown in (1) of the schedule attributable to that part 
of the policy period extending beyond such a change 
may not be appropriate and we will notify you of any 
changes in your premium. 

Includes copyrighted material of ISO Properties, Inc. with its permission. U·GU-692•A CW (08/04) 
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Washington Amendatory 

Polley No. Eff. Date of Pol. 

EOL 5329302·02 ' 1011/05 

Named Insured and Address: 
Expedia,lnc., et al. 
13B I 0 SE Eastgate Way 
Suite 400 
Bellevue, W A 98005 

Exp. Date of?ol. Eft: Date of End. 
10/1/06 10/1/05 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies insurance provided under the: 

Travel Agents and Tour Operators Professional Liability Policy 

The following condition is added to Section VII -CONDITIONS: 

Cancellation 

0 
ZURICH 

I. This policy may be canceled by the first Named Insured shown in Item 1 of the Declarations by surrender of the policy to the 
Company or by mailing written notice to the Company stating when such cancellation shall take effect. If canceled by the first 
Named Insured shown in Item l of the Declarations, the Company shall retain the customary short-rate proportion of the 
premium. In no event may the requested date of cancellation be greater than ten ( 1 0) days prior to the date the request is received 
by the Company. 

2. The Company may cancel this policy by mailing written notice of cancellation by certified mail or delivered to the first Named 
Insured at the address shown in Item 1 of the Declarations no fewer than ten (1 0) days prior to the effective date of cancellation, 
and mailillg within five (5) working days to the producer of record, if any, if cancellation is for nonpayment of premium. The 
Company may cancel this policy by mailing written notice of cancellation by certified mail or delivered to the first Named 
Insured at the address shown in Item 1 of the Declarations at least forty-five (45) days prior to the effective date of cancellation 
and mailing within five (5) working days to the producer of record, if any, if cancellation Is tbr any other reason. Such notice 
shall state the reason for cancellation and if applicable be accompanied by a refund of unearned premium, except a premium that 
has been financed. Tile written notice of cancellation to tile producer of record, if any, may be provided electronically. 

The Company shall also mail or deliver like notice to any mortgage holder, pledgee, or other person shown in this policy to have 
an interest in any Claim which may occur under this policy. This notice shall be the same as that mailed or delivered to the first 
Named Insured. For purpose of this amendatory, "deliver" includes electronic transmittal, facsimile, or personal delivery. 

3. The commissioner of insurance has the authority to cancel the policy: 

a. Under a statutory delinquency proceeding commenced under the provisions of chapter 48.31 RCW; or 
b. On a showing that the continuation of such coverage can reasonably be expected to create a condition in the Company 

hazardous to its Insureds, or to its creditors, or to its member subscribers, or stockholders, or to the public. 

4. If notice is mailed, proof of mailing will be sufficient proof of notice. 

Non renewal 

I. If the Company elects not to renew this policy, the Company shall mail written notice ofnonrenewal by certified mail to the first 
Named Insured at the address shown in Item I of the Declarations, and mail to the producer of record, if any, at least forty-five 
days prior to the expiration of this policy. 
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2. If the Company fails to provide timely written notice required by the paragraph above, this policy cannot be extended to meet 
the notice requirement. 

3. If notice Is mailed, proof of mailing will be sufficient proof of notice. 
4. The transfer of a policy between companies within the same insurance group or changes in Deductible, premium, Limits of 

Liability or coverage are not refusals to renew. 

Conditional Renewal 

I. If the Company elects to renew this policy, the Company shall mail written notice of conditional renewal by certified mail to the 
flrst Named Insured at the address shown in Item 1 of the Declarations, and mail to the producer of record, if any, at least 
twenty (20) days prior to the expiration of this policy. The Company must provide the first Named Insured renewal terms 
including the premium due. If the tirst Named Insured subsequently fails to pay the premium when due, the coverage is 
nonrenewed. The written notice of conditional offer to renew must also include an explanation of the premium changes or policy 
provision changes along with any premium due and the premium due date. 

2. lfthe Company fails to meet the above, a renewal policy must be issued with the same terms and conditions, and rates as the 
expil'ing policy. The Company is then permitted to change the terms and conditions, and rates of the renewal policy one time 
after giving twer1ty (20) days prior notice to the first Named Insured. 

ALL OTHER TERMS AND CONDITIONS OF THIS POLICY REMAIN UNCHANGED. 
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Travel Agents and Tour 
Operators Professional 
Liability Policy 

~ 
ZURICH 

Zurich 
Insurance ia provided by the company designated on the Information Page. 

(A stock insurance company, herein called the Company.) 
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TRAVEL AGENTS AND TOUR OPERATORS 
PROFESSIONAL LIABILITY POLICY 

~ 
ZURICH 

This policy is an Occurrence Policy. Read the entire policy carefully to determine rights, duties and what is and what is not covered. 
Various provisions in this policy restrict coverage. 

This policy has been issued in reliance upon the statements in the Applications submitted for this insurance. 

Wherever used in this policy, the words Named Insured shaU mean any person or organization shown in the DC()larations. The word 
Insured means any person or organization qualifYing as such under the PERSONS INSURED section of this policy. The word "Company'' 
refers to the Company providing this insurance. 

Other words and phrases in this policy that appear in bold have special meanings. Refer to Section IV- DEFINITIONS of the policy for 
any defmed terms. 

I. INSURING AGREEMENT 

A. Coverages 

1. Coverage A Bodily Injury and Property Damage LlabUity 

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as Damages 
because of Bodily Injury or Property Damage caused by an Occurrence anywhere in the world during the Polley Period 
arising out ofTnvel Agency Operations of the Named Insured. 

2. Coverage .B Non-owned and Hired Auto Liability 

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as Damaaes 
because ofBodUy Injury or Property Damage caused by an Occurrence anywhere in the world during the Poney Period 
arising out of the operation, maintenance or use, including Loading or Unloadlng, of a Non-Owned Auto or Hired Auto 
in the Travel Agency Operations of the Named Insured. 

3. Coverage C Professional Liability 

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as Damaget 
arising out of a negligent act or negligent omission anywhere in the world committed by the Insured or any other person for 
whose acts the Named Insured is legally liable in the conduct of Travel Agency Operations by the Named Insured 
provided such negligent act or negligent omission occurs during the Polley Period. 

4. Coverage D Personal llijury Liability 

The Company will pay on behalf of the Insured those sums that the Insured becomes legally obligated to pay as Damages 
because of Personal Injury caused by an offense anywhere in the world arising out of Travel Agency Operations of the 
Named Insured provided such offense is committed during the Polley Period. 

B. Defense 

The Company shall have the right and duty to defend any Suit against the Insured seeking Damaget on account of such Bodlly 
Injury, Property Damage, negligent act or negligent omission or Penonallnjury to which this insurance applies, even if any 
of the allegations of the Suit are groundless, false or fraudulent. The Company shall have the right to conduct such investigation 
and settlement of any Claim or Sult as it deems expedient. The Company shall not be obligated to pay any Claim or judgment 
or to defend any Sult after the applicable Limit of Liability has been exhausted by payment of judgments or settlements. 

No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for under Paragraph 
Cbelow. 

C. Supplementary Payments 

The following payments by the Company will not reduce the Limits of Liability. The Company will pay with respect to any Claim 
we investigate or settle, or any Suit against the Insured the Company defends: 

1. All expenses incurred by the Company. 
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2. Up to $250 for cost ofbail bonds required because of accidents or traffic law violations arising out of the use of any Auto 
to which Coverage B applies. The Company does not have to furnish these bonds .. 

3. The cost of bonds to release attaclunents, but only for bond amounts within the applicable Limit of Liability. The Company . 
does not have to furnish these bonds. 

4. All reasonable expenses incurred by the Insured at the Company's. request to assist the Company in the investigation or 
defense of the Claim or Suit, including actual loss of earnings up to $250 a day because of time off from work. 

5. All costs taxed against the I1111ured in the Suit. 

6. Prejudgment interest awarded against the Insured on that part ofthe judgment we pay. If the Company makes an offer to pay 
the applicable Limit of Liability, we will not pay any prejudgment interest based on that period oftime after the offer. 

7. All interest on the full amount of any judgment that accrues after entry of the judgment and before the Company has paid, 
offered to pay, or deposited in court the part of the judgment that Is within the applicable Limit of Liability. 

IL EXCLUSIONS 

This policy does not apply to: 

A. Any Claim or Suit based upon or arising out of an Insured's breach of contract or warranty, except Claims for tort liability of 
another party assumed by the Named Insured under a hold harmless or indemnification agreement contained in an Incidental 
Contract; 

B. Under Covemge B, any Claim or Suit based upon or arising out of the ownership, operation, maintenance, use, entrustnllmt to 
others or Loading or Unloading of any Auto other than a Non-Owned Auto or mred Auto; 

C. Under Coverage A, C and D, any Claim or Suit based upon or arising out of the ownership, operation, maintenance, use, 
entrustment to others or Loading or U nloadlnz of any Auto; 

D. Arty Cbim or Sult based upon or arising out of the ownership of any watercraft by any Insured; nor arising out of the operation, 
maintenance, usc, entrustment to others or Loading or Unloading of any watercraft except if the operation, maintenance, use, 
entrustment to othcn, Loading or Unloading is perfonned for the Named Insured by independent contractors; 

E. Any Claim or Suit based upon or arising from the ownership of any aircraft by any Insured; nor arising out ·of the operation, 
maintenance, use, entrustment to others or Loading or Unloading of any aircraft. However, this exclusion does not apply if the 
operation, maintenance, use, entrustment to others or Loading or Unloading is perfonned for the Named I1111Ured by indepelxlent 
contractors who are: 

1. Scheduled airlines; 

2. Supplemental airlines; 

3. Air taxis; or 

4. Air charters; 

F. Any Claim or Suit, however caused, arising directly or indirectly out of: 

1. War, including undeclared or civil war; 

2. Warlike action by a military force, including action in hindering or defending against an actual or expected attack, by any 
government, sovereign or other authority using military personnel or other agents; or 

3. Insurrection, rebellion, revolution, usurped power, or action taken by governmental authority in hindering or defending aguinst 
any of these; 

G. Any Claim or Suit for wbich the IDIUred or his indemnitee may be held liable by reason of: 

1. Causing or contributing to the intoxication of any person; 

2. The furnishing of alcoholic beverages to a person under the legal drinking age or under the influence of alcohol; or 

3. Any statute, ordinance or regulation relating to the sale, gift, distribution or use of alcoholic beverages. 

U·TAP-120-A CW (10104) 
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However, this exclusion applies only if the Insured is in the business of manufacturing, distributing, selling, serving or furnishing 
alcoholic beverages; 

H. Any obligation of the Insured under a workers' compensation, disability benefits or unemployment compensation law or any similar 
law; 

I. Any Claim or Sult by: 

1. An employee of the Insured arising out of and in the course of: 

a. Employment by the Insured; or 

b. Performing duties related to the conduct of the Insured's business; or 

2. The spouse, child, parent, brother or sister of that employee as a consequence ofParagraph 1 above. 

This exclusion applies: 

a. Whether the Insured may be liable as an eltlployer or in any other capacity; and 

b. To any obligation to share Damages with or n:pay someone else who must pay Damages, even if the liability is assumed 
by the Insured under an Incidental Contra~:t; 

J. Property Damage to: 

1. Property the Insured owns, rents, or occupies, including any costs or expenses incurred by the Insured, or any other person, 
organization or entity, for repair, replacement, enhancement, restoration or maintenance of such property for any reason, 
including prevention of injury to a person or damage to another's property; 

2. Premises the Insured sells, gives away or abandons, if the Property Damage arises out of any part of those premises; 

3. Property loaned to the Insured; 

4. Personal property in the care, custody or control of the Insured; 

Paragraphs 1, 3, and 4 of this exclusion do not apply to the Insured's legal liability for Property Damage caused by an 
Occurrence resulting in fire to any building or b1ructure rented or leased to the Named Insured in connection with Travel 
Agency Operations, including fixtures pennanently attached thereto subject to the Limit of Liability for Fin: Legal Liability 
Coverage set forth in Item4 of the Declarations, which establishes the maximwn amount payable by the Company. 

This exclusion does not apply to Property Damage to any hotel rooms and suites, meeting rooms, or other similar premises for 
the first thirty (30) days that such premises are rented, occupied by, or in the care, custody or control of the Named Insured; 

Paragraph 4 of this exclusion does not apply to Lost Property left in the care of the lnaured during thecoune of a tour conducted 
by such Insured. 

K. Any Claim or Suit based upon or arising out of the Insured's violation of any consumer fraud, consumer pfoteotion, consumer 
privacy, unfuir trade or deceptive business practice or statutory or connnon law unfair competition; 

L. Any Chdm or Suit based upon or arising out of any violation by any Insured of federal laws, statutes, regulations, rules or orders 
restricting foreign trade or travel by United States citizens or the spending ofUnlted States funds in foreign countries, including, 
but not limited to violations of the Trading With The Enemy Act and the rules and regulations of the United States Treasury 
Department, Office of Foreign Assets Control or any Claim or Suit that another party was caused to violate same due to an act 
or omission on the part ofany Insured; 

M. Any Claim or Suit based upon or arising out of any violation of the Fair Labor Standards Act or any similar federal, state or local 
law pertaining to worldng conditions, hours, employee benefits, or wages; 

N. Any Claim or Suit based upon or arising out of any Occurrence, act, or omission, or offense by the Insured which is intentiona~ 
dishonest, fraudulent or malicious, or criminal, regardless of whether the resultant Damages were intended; 

0. Any Claim or Suit based upon or arising from any co-mingling of money, or the inability to pay or collect money or other 
negotiable instruments for any reason, whether on the part of the Insured, or any other party, including but not limited to 
unauthorized or illegal credit card transactions; debit memos; commissions, profits or refunds; and bankruptcy, insolvency, 
receivership, liquidation and/or cessation of operations; 
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P. Any Claim or Sult based upon or arising out of any misquotation or misstatement of prices, applicable taxes or costs, cancellation 
provisions, payment terms, pricing changes, failure to secure promotional offers, or any dispute with respect to fees or charges; 

Q. Any Claim or Suit based upon or arising out of any act or omission relating to the reconunendation. sale, maintenance or 
procurement of any insurance policy or bond or investigation, adjustment or outcome of any insurance claim; 

R. Under Coverage C, Bodny Injury, Property Damage, or Personal Injury; 

S. Personal Injury: 

1. Caused by or at the direction of the Insured with the knowledge that the act would violate the rights of another or would inflict 
Personal Injury; 

2. Arising out of oral or writttn publication or utterance of material, if done by or at the direction ofthe Insured with knowledge 
of its falsity; 

3. Arising out of oral or written publication of material whose first publication took place before the beginning of the Policy 
P&rlod; 

4. For which the Insured has assumed liability in a contract or agreement, except an Incidental Contract. This exclusion docs 
not apply to liability for Damages that the Insured would have in the absence of the contract or agreement; or 

5. Arising out of an electronic chatroom or bulletin board the Insured hosts, owns or over which the Insured exercises control; 

T. Bodily Injury or Property Damage which arises out of an act that is intended by the Insured or can be expected from the 
standpoint of a reasonable person to cause Bodily Injury or Property Damage, even if the Bodily Injury or Property Damage 
is of a different degree or type than actually intended or expected. This exclusion does not apply to Bodlly Injury resulting from 
the use of reasonable force to protect persons or property; 

U. Any Claim or Suit based upon or arising out of the gaining of profit or advantage to which the Insured was not legally entitled; 

V. Any Claim or Suit based upon or arising out of an Insured's acts or omissions in the administration of any employee benefit 
program or as a fiduciary in oonnection with any employee insurance, retirement or pension plan, including but not limited to any 
alleged violation of the Employee Retirement Income Security Act of1974 and its amendments, or any similarstate or local laws, 
or any regulations or orders issued in connection therewith; 

W. Any Claim or Suit based on, attributable to, related to, or in any manner arising out of any actual or alleged: 

1. Failure to employ; 

2. Tennination of employment, including actual or alleged constructive dismissal; 

3. Breach of employment contract; 

4. Coercion, demotion, evaluation, reassignmen~ ~ipline, defamation, harassment, humilial:i.on, disc:rimibation, employment 
related misrepresentation, employment related emotional distress, retaliation or other employment related practices, policies, 
actB or omissions; or · 

5. Any consequential liability, Damage, loss, cost or expense as a result of I, 2, 3, and 4 above; 

X. Any Claim or Snit against an Insured by or on behalf of: 

I. Any other Insured; 

2. Any entity: 

a. Which is owned, operated or controlled by the Insured; 

b. Which owns1 operates or controls the Insured; or 

c. Which is affiliated with the Insured through any conunon ownership, operation or control; or 

d. In which the Insured is a director, officer, partner, trustee, shareholder, member, manager or employee; or 

3. Any business enterprise, charitable organization or pension, welfare, profit sharing, mutual or investment fund or 1rustowned 
or sponsored by the Insured; · 
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Y. Any Claim or Suit based upon or arising out of any piracy, infringement of a patent, copyright, trademark, servicemark, trade 
dress, trade name, trade secret or any other intellectual property rights; 

Z. Any Claim or Suit based upon or arising out of Internet Technology Services provided by the Insured, including but not 
limited to the transmission of computer viruses, conuption of databases, misappropriation, alteration or deletion of data or hann 
to the integrity of a computer system. However, this exclusion does not apply to any negligent act or negligent omission involving 
researching travel related infonnation, placing reservations, or communicating by electronic mall by the Insured as part of the 
Insured's Travel Agenc:y Operations; 

AA. Any Claim or Suit based upon or arising out of the rendering or failure to render any first-aid, medical, dental, surgical, nursing 
or thempeutic service of treatment, or from the furnishing or failure to furnish any drugs, medications, medical or dental supplies 
or appliances, or to any Claim or Suit that the Insured was alleged to be negligent in its screening, selection. hiring, retention, 
training, instruction or supervision of any employee, officer or partner of the Insured or any other person or organization engaged 
in providing or failing to provide such services; 

BB. Any Claim or Suit based upon or arising from the breach of nny employment agreement, non-competition agreement, non
solicitation agreement, confidentiality agreement, fiduciary duty or duty of loyalty on the part ofthe Insured or any past, present or 
prospective employee, independent contractor, director, officer, partner or sha.reholder of the Insured; 

CC. Any Claim or Sult based upon or arising out of the booking, leasing, sale, rental or management of any Time-Share properties. 
This exclusion does not apply with respect to incidental travel arrangements made by the Named Insured on behalf of travelers 
to or from such Time-Share properties. Incidental travel includes airline ticketing, autolllObile rental and ground 1tansportation; 

DD. Any Claim or Suit arising from the sale, rental or distnbution of any sports or recreational equipment by the In$ured, including 
but not limited to, ski equipment, bicycles, rafts, snowmobiles, and scuba diving and snorkeling equipment; 

EE. PoUutioll 

I. Any injury or Damages which would not have occurred in whole orin part but for the actual, alleged or threatened discharge, 
di&'Persal, seepage, migration, release or escape of Pollutants at any time. 

This exclusion does not apply to any injury or Damagea arising out of heat, smoke, or fumes from a Hostile Fire unless that 
Hostile Fire ocCUI'l'ed or originated: 

a. At any premise, site or location which is or was at any time used by or for the lmured, or others for the handling. storage, 
disposal, processing or treatment or waste; or 

b. At any premises, site or location on which the Insured or any contractors or subcontractors working directly or indirectly 
on the Ina~red's behalf are perfonning operations to test for, monitor, clean up, remove, contain. treat, detoxify, 
neutxalize or in any way respond to, or assess the effects of, Pollutants; 

2. Any loss, cost or expense arising out of any: 

a. Request, demand, order or statutory or regulatory requirement that the Insured or others test for, monitor, clean up, 
remove, contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects ofPollutantl; or 

b. Claim or Suit by or on behalf of a governmental authority for Damaget because of testing for, monitoring, cleaning up, 
removing, containing, treating, detoxifYing or neutmlizing, or in any way responding to, 9r assessing the effects of, 
Pollutants; 

FF. Any Claim or Sutt based upon or arising, in whole or in part, out of any: 

1. Alleged, actual or threatened Sexual Abuse or Semal Haras$ment by anyone of any person; 

2. The negligent employment, investigation, or supervision of any person who causes or commits or is alleged to have caused 
or committed Sexual Abuse or Sexual Harassment; or 

3. Failure to report Sexual Abuse or Sexual Harassment to the proper authorities; 

GG. Any Claim or Suit arising out of any actual or alleged violation of: 

1. The federal Telephone Conswner Protection Act (47 U.S. C. § 227), Drivers Privacy Protection Act (18 U.S. C. § 2721 • 
2725) or Controlling the Assault of Non-Solicited Pornography and Marketing Act (15 U.S. C. § 7701, et seq.); or 

2. Any other federal, state or local statute, regulation or ordinance that Imposes liability for the: 
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a. Unlawful use of telephone, electronic mail, internet, computer, fucsimile machine or other communication or transmis.~ion 
device; or · 

b. Unlawful use, collection, dissemination, disclosure or re-disclosure of personal information in any DIIUlller; 

by any Insured or on behalf of any Insured. 

m. PERSONS INSURED 

Each of the following is an lnMured lUlder this policy to the extent set forth below: 

A. The Named Insured shown in Item 1 of the Declarations of this policy; 

B. Any owner, principal, executive officer, director, or stockholder of the Named lo8ured acting within the scope of their duties for 
the Named Insured; 

C. Any employees of the Named Insured while acting in the scope of their dutieil for the Named Insured; 

D. lndependentcontractoi'S who are individuals working under contract with the Named Insured to sell the Named Insured'stravel 
services, but only when selling the Named Insured's travel services or conducting the Named Insured's Travel Agency 
Operations; or 

E. Any individual while acting as a tour guide or tour escort working under contract with the Named Insured, but only with respect 
to liability out of a tour being conducted for the Named Insured. 

IV. DEFINITIONS 

A. Auto means a land motor vehicle, trailer or semi-trailer designed for travel on public roads, including any attached machinery or 
equipment. 

B. Bodily ln)ury means physical injury, sickness or disease, including death of a person. Bodily Injury to such person also means 
mental anguish, mental h\jury, hwniliation, or shock if directly resulting from physical injucy, sickness or disease. 

C. Claim means a written demand for money or services. 

D. Damages means the monetary portion of any judgment, award or settlement provided such settlement is negotiated with the 
assistance and approval of the Company. Damagea do not include: 

1. Punitive, exemplaty, or multiple damages; 

2. Criminal or civil tines, penalties (statutory or otherwise), fees or sanctioD!I; 

3. Matters deemed uninsurable; 

4. Any form ofnon·monetary; equitable or injunctive relict; or 

5. Restitution, return or disgorgement of any fees, funds or profits. 

E. Hlred Auto means a Non-Owned Auto rented or chartered by the Insured: 

l. Without a driver or chauffeur for a period of not more than thirty (30} consecutive days; or 

2. With a driver or chauffeur; 

provided that the owner of the Hired Auto maintains a policy insuring against liability for BodDy Injury and Property Damage 
with limits of liability not less than those specified under the applicable financial responsibility or similar laws governing auto 
insurance. 

Hired Auto does not include any auto rented or chartered from the Insured. 

F. Hostile Fire means a fire which becomes uncontrollable or breal<B out from where it was intended to be. 

G. Incidental Contract means any written hold harmless or indemnification agreement relating to the conduct of Travel Ageacy 
Operations by the Named Insured in which the Named Insured has assumed the tort liability of another party, which is: · 

t. Contained within a lease of premises agreement executed prior to the date of any Occurrence or negligent act or negligent 
omission; or 

2. An agreement to indemnifY a federa~ state, county or municipal government or agency, provided such agreement was executed 
prior to the date of any Occurrence or negligent act or negligent omission. 
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H. Insured means any person or organization qualifying as an Insured in the Persons Insured section of the policy. 

I. Internet Technology Services means any of the following: 

1. Advertising, web casting, electronic publishing, transmission, dissemination, distribution, serialization, creation, production, 
origination, or exhibition of material over the internet; 

2. Designing, constructing or maiotaining an internet site; 

3. The integration of electronic information or business processes with an internet site; 

4. Providing access to the internet through a browser that enables others to send and receive electronic information; 

5. Providing access to or dissemination of material, goods or services through the internet; 

6. Providiog internet search or navigational tools or internet site tools and/or technology; 

7. Providing others with a unique internet address that c!III function as the beginning and end point of electronic information 
transfers; 

8. Providing electronic mail services; 

9. Establishing, operating, maintaining or monitoriog chat rooms or bulletin boards; 

1 0. Creating, manufacturing, developing, distributing, licensing, leasing, selling, operating, repairing or maintaining any computet 
hardware, software or related electronic product, or training others in the use of such computer hardware, software or related 
electronic product; or 

11. Systems analysis, systems programming, data processing, systems integration, systems development, system design, system 
management, or the installation, operation, repair or maintenance of computer products, networks or systems. 

J. Loading or Unloading means the handling of property: 

1. After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or Auto; 

2. While it is in or on an aircraft, watercraft or Auto; or 

3. While it is being moved from an ail'Cl'llfl:, watercraft or Auto to the place where it is finaUy delivered; 

but Loading or Unloading does not include the movement of property by means of a mechanical device, other than a hand truck, 
that ia not attached to the aircraft, watercraft or Auto. 

K. Long-Term Rental Auto means an Auto rented or leased by the Insured (other than by ari employee solely for his or her 
personal use) for any period or consecutive periods which in total are in excess of thirty (30) days. 

L. Lost Property means baggage, tickets for transportation, passports or visas lost while in the care of the Insured in the course 
of a tour conducted by the Insured. Lost Property does not include accounts, bills, currency, deeds, evidences of debt, letters 
of credit. documents, money, notes or securities. 

M. Named Insured means: 

1. The person( a) and organlzation(s} shown in Item 1 of the Declarations of this policy; 

2. Any newly acquired or formed organization, other than a partnelllhip, joint venture or limited liability company, over which 
the Named Insured maintains majority interest. This policy does not apply to ally injury or damage that took place before 
the Named In1ured acquired or formed the organization. Coverage under this provision is afforded only if the newly 
acquired or formed organization is reported to the Company within sixty (60) days after it has been acquired or formed and 
the Named Insured pays the additional premium if applicable. 

N. Non..Qwned AutG means an Auto which is not owned by or registered to: 

l. Any Named Insured; 

2. An officer, director, shareholder, or partner of any Named Insured; 

3. A corporate parent, subsidiary, or affiliate of any Named Insured; 

4. Any memberofajointventureofwbich any Named Insured is a member; or 

5. A spouse, child, parent, relative or resident of the same household of any person described herein. 
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Non-Owned auto does not include any Lon&· Term Rental Auto. 

0. Occurrence means an accident, including continuous or repeated exposure to substantially the same general hannfu1 conditions. 

P. Personal Injury means injury including consequential Bodlly Injury arising out of one or morl!l of the following offenses: 

1. False arre$t, detention or imprisonment; 

2. Malicious prosecution; 

3. The publication or utterance of a libel or slander or of other defamatory or disparaging material; 

4. A publication or utterance in violation of an individual's right of privacy; except publications or utterances in the course of 
or related to advertising or broadcasting activities conducted by or on behalf of the Named Insured; or 

5. Wrongful eviction from; wrongful entry into, or invasion of the right of private occupancy of a room, dwelling or premises 
that a person occupies, committed by or on behalf of its owner, landlord or lessor. 

Q. Polley Period means the period of time between the effective date as shown on the Declarations and the date of expiration or 
cancellation of this policy. 

R. PoDutants means any man-made or naturally occurring solid, liquid, gaseous or thermal irritant or contaminant. including but not 
limited to: smoke; vapor; soot; fumes; acids; alkalis; chemicals; and waste. Waste includes materials to be recycled, reconditioned 
or reclaimed. 

S. Property Damage means: 

l. Physical inj\ll'Y to tangible property, including all resulting loss of use of that property. All such loss of use shall be deemed 
to occur at the time of the physical injury that caused it; or 

2. Loss of use of tangible property that i~ not physically injured. All such loss of usc shall be deemed to occur at the time of the 
Occurrence that caused it. 

For the purposes of this insurance, electronic data is not tangible property. As used in this definition, electronic data means 
information, facts or programs stored as or on, created or ns<:d on, or transmitted to or from computer software, including systems 
and applicatio!ll:l software, hard or floppy disks, CD-ROMS, tapes, drives, cells, data processing devices or any other media which 
are used with electronically controlled equipment. 

T. Sexual Abuse means actual or alleged physical abuse arising out of a single, continuous or repeated exposure of one or more 
persons to acts of a sexual nature involving inappropriate physical contact caused by or committed by: 

1. One person; or 

2. Two or more persons acting together or in related acts or series of acts. 

All related, interrelated, repeated or continuous episodes of StlXual Abuse involving the same claimant or perpetrator shall be 
deemed to be a single Occurrence. 

U. Sexual Haras8ment means inappropriate non-physical actions or verbal comment& or suggestions of a selUI81 nature. 

V. Suit means a civil proceeding in which Damage~ because of BodDy Injury, Property Damage. negligent acts or negligent 
omissions or Personal Injury to which tbis insurance applies are alleged. Suit includes: 

1. An arbitration proceeding in which such Dam• gel are claimed and to which the Insured must submit or does submit with 
the Company's consent; or 

2. Any other alternative dispute resolution proceeding in which such Damages are claimed and to which the Insured submits 
with the Company's consent. 

W. Time-Share means a system for sharing ownership of any apartment, condominium, villa, or the like as defined in the time-sharing 
agreement. 

X. Travel Agency Operatlons means all operations necessary to the conduct of a travel agency, meeting planner, cruise-only agency 
or tour operator. 
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V. LIMITS OF LIABILITY 

A. The Limits of Liability shown in Item 3 of the Declarations and the rules below fix the most the Company will pay regardless of 
the number o:t: 

I. Insureds; 

2. Claims made or Suits brought; 

3. Persons or organizations making Claims or bringing Suits. 

B. The General Aggregate Limit shown in Item 3 of the Declarations is the most the Company will pay for the sum of all Damages 
under Coverages A, B, C and D. 

C. Under Coverage A: 

1. Subject to B above, the Limit of Liability shown in Item 3 of the Declarations for Coverage A is the most the Company will 
pay for Bodlly Injury or Property Damage caused by an Occurrence to which Coverage A applies. However, the most 
the Company will pay for Property Damage for any article of Lost Property consisting in whole or in part of silver, gold 
or platinum, or watches, or articles trimmed with, or consisting principally or entirely of furs shalt be $100 for each article. 

2. All Bodily Injury and Property Damage arising out of continuous or repeated exposure to substantially the same general 
harmful conditions shall be considered as arising out of one Occurrence. 

D. Under Coverage B: 

I. Subject to B above, the Limit of Liability shown in Item 3 of the Declarations for Coverage B is the most the Company will 
pay for Bodlly Injury or Property Damage caused by an Occurrence to which Coverage B applies. 

2. All Bodily Injury and Property Damage arising out of continuous or repeated exposure to substantially the same general 
harmful conditions shall be con&idered as arising out of one Occu.rrenee. 

E. Under Coverage C: 

1. Subject to B above, the Limit of Liability shown in Item 3 of the Declarations for Coverage Cia the most the Company will 
pay for any negligent act or negligent omission to which Coverage C applies. 

2. All related negligent acts or negligcmt omissions shall be considered a single negligent act or negligent omission. 

F. Under Coverage D: 

1. Subject to B above, the Limit of Liability shown in Item 3 of the Declarations for Coverage D is the most the Company will 
pay for Damages on account of any offense to which Coverage D applies. 

2. All Personal Injury arising out of an offense or series of related offenses shall be considered as arising out of a single offim.se. 

G. Fire Legal Uability Coverage 

The Fire Legal Liability Limit stated in Item 4 of the Declarations Is the most the Company will pay for Damages because of 
Property Damage to any building or structure rented or leased to the Named Insured to which this insurance applies arising 
out of any one tire. 

H. If more than one coverage of this policy applies to the same Occurrence, negligent act or negligent omission, or offense, the 
maximum limit of the Company's liability shall not exceed the highest applicable Limit ofLiabilityunder any one coverage of this 
policy. 

I. The Limits of Liability of this policy apply separately to each consecutive PoUcy Period. The Polley Period begins with the 
effective date shown in the Declarations. If the Polky Period is extended after issuance for any additional period, the additional 
period will be deemed part of the laat preceding period for the purpose of determining the Limits of Liability. 

J. If this policy and any other policy issued by the Company provides coverage to the same Claim or Suit against the Insured, the 
maximwn limit of liability under all of the policies shall not exceed the highest remaining limit of liability under any one policy. 

VI. DEDUCTWLE 

The Deductibles set forth in Item 3 of the Declarations of the policy apply as follows: 
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A. Under Coverage A, the each Occurrence Deductible applies to all Damages because of all Bodlly Injury and Property Damage 
as the result of any one Occurrence, regardless of the number of persons or organizations who sustain Damages because of that 
Occurrence. 

B. Under Coverage B, the each Occurrence Deductible applies to all Damages because o( all Bodily Injury and Property Damage 
WI the result of any one Occurrence, regardless of the number of persons or organizations who sustain Damages because of that 
Occurrence. 

C. Under Coverage C, the each negligent act or negligent omission Deductible applies to all Damages because of any negligent act 
or negligent omission or series of related negligent acts or negligent omissions, regardless of the number of persons or 
organizations who sustain Damages because of such negligent act or negligent omission or series of related negligent acts or 
negligent omissions. 

D. Under Coverage D, the each offense Deductible applies to aU Damages because of any offense or series of related offenses, 
regardless of the number of persons or organizations who sustain Damages because of such offense or series of related offenses. 

E. The Limits ofLiability shall not be reduced by the application of the Deductible. 

F. If more than one coverage of this policy applies to any OccuiTence, negligent act or negligent omission or offense, the Named 
Insured is required to pay a single Deductible, WI determined by the highest Deductible for the applicable coverages. 

VU. CONDITIONS 

A. Premium 

All premiums for this policy shall be computed in accordance with the Company's rules, rates, rating plans, premiums and 
minimum premiums applicable to the insurance affOrded herein. 

B. Insured's Dudes In the Event ofOeeurrence, Clatm or Suit 

1. As a condition precedent to coverage, the Insured nrust notify the Company as soon as practicable of an Occurrence, a 
negligent act or negligent omission or an offense. To the extent possible, notice should include: 

a. How, when and where the Oeeurrcnce, a negligent act or negligent omission or an offense took place; 

b. The names and addresses of any injured persons and witnesses; and 

c. The nature and looation of any Damage arising out of the Oecurrence, a negligent act or negligent omission or an 
offense. 

2. If a Claim is rnn.de or Suit is brought against the Insured, as a condition precedent to coverage, the Insured must: 

a. Immediately record the specifics of the Claim or Suit and the date received; and 

b. Notify the Company as soon as practicable. 

The Insured must see to it that the Company receive written notice of the Claim or Suit as soon as practicable. 

3. Tho Insured must: 

a. Immediately send us copies of any demands, notices, summonses or legal papers received in connection with the Claim 
or Sult; and 

b. Authorize the Company to obtain records and other information. 

C. Assistance 11nd Cooperation of the Insured 

1. The Insured shall cooperate with the Company and, upon the Company's request, assist in making settlements, in the conduct 
of Su.ftt and in enforcing any right of con1ribution or indemnity against any person or organization who may be liable to the 
Insured because ofBodUy Injury, Property Damage, Personal Injury or any Damages arising out of any negligent act 
or negligent omission, with respect to which insurance is afforded under this policy. 

2. The Insured shall attend hearings and trials and ailsist in securing and giving evidence and obtaining the attendance of 
witnesses. 

3. The Insured shall not, ex.cept at his own cost, voluntarily make any payment, assume any obligation or incur any expense 
other than for first aid to others at the time of Occurrence without the Company's consent. The Insured shall promptly take 
at his or her expense all reasonable steps to prevent related Damages from arising out of the same or similar conditions, but 
such expenses shall not be recoverable under this policy. 
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4. The Insured shall cooperate with the Company in its investigation of any Claim or Occurrenc~ negligent act or negligent 
omission or offense including prompt compliance with all requests for documents and information deemed relevant by the 
Company and providing interviews, statements and/or examinations under oath as often as the Company shall reasonably 
require. 

5. All coverage under this policy shall be void if the Insured knowingly misrepresents or coiK:eals any material fact in 
connection with the presentation or submission of any Claim or SUit, or the Company's investigation or defense thereof. 

D. Legal Action Against The Company 

No person or organization has a right tmder this policy: 

1. To join the Company as a party or otherwise bring the Company into a Suit asking for Damages from an lnsured; or 

2. To sue the Company on this policy unless all of its terms have been fully complied with. 

A person or organization may sue the Company to recover on any settlement by the Company or on a fmaljudgment against the 
Insured; but the Company will not be liable for Damages that are not payable under the terms of this policy or that are in excess 
of the applicable Limit of Liability. 

E. Bankruptcy 

Bankruptcy or insolvency of the Insured or of the Insured's estate will not relieve the Company of its obligations under this 
policy. 

F. Other Insurance 

This insurance will apply only as excess insurance over any other valid and collectible insurance. 

G. Changes 

This policy contains all the agreements between the Insured and the Company concerning the insurance afforded. The first 
~ amed Insured shown in the Declarations is authorized to make changes in the terms of this policy with the Company's consent. 
This policy's tetmS can be amended or waived only by endorsement issued by the Company and made a part of this policy. 

H. Assignment 

Assignment of interest under this policy shall not bind the Company until its consent is endorsed hereon; if, however, the Named 
Insured shall die, such insurance as is afforded by the policy shall apply: (I) to the Named Insured's legal representative, as the 
Named Insured, but only while acting within the scope ofhis duties as such; and (2) with respect to the property of the Named 
Insured, to the pel'!l()n having proper temporary custody thereof, as Insured, but only until the appointment and qualification of 
the legal representative. 

1. Transfer Of Rights Of Recovery Against Otben To The Company 

If the Insured has rights to recover all or part of any payment the Company has made under this policy, those rights are transferred 
to the Company. The Insured mU$t do nothing after Damage to impair them. At the Company's request, the Insured will bring 
Suit or transfer those rights to the Company and help the Company enforce them. 

J. Representationl!l and Warrantlea 

By acceptance of this policy, the Named Insured agrees, represents and warrants that the statements in the Declarations are 
truthfu~ accurate and complete: that this policy is issued in reliance upon the truth, accuracy and completeness of such 
representations. 

K. Separation of Insureds 

Except with respect to the Limits ofLiability, and any rights or duties specifically assigned in this policy to the Named Insured, 
this insurance applies: 

1. As if each Named Insured were the only Named Insured; and 

2. Separately to each Insured against whom Claim is ma.de or Suit is brought. 
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L. Sole Agent 

If there is more than one Named Insured in this policy, the first Named Insured shall act on behalf of all Insureds for aU 
purposes, including but not limited to: 

I. The payment or return of premium; 

2. Receipt and acceptance of any endorsement(s) issued to form a part of this policy; 

3. Giving and receiving notice of cancellation, nonrenewal or conditional renewal; and 

4. Reimbursement to the Company of any applicable Deductible advanced. 

In return for the payment of premium and subject to all the tenns of the policy, the Company agrees with the Insured to provide insurance 
aa stated in this policy. Thls policy shall not be valid unless countersigned by the Company's duly authorized Representative. 

Itt Witness Whereof; the Company has executed and attested these presents and, where requited by law, has caused this policy to be 
countersigned by its duly authorized Representative. 

71--.Jut 
President 
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Author's Direct Line: 312-381--+101 
Author's Fax: 312-381-6795 
Email: Tanva AndersonCiilars.aon.com 

VIA OVERNIGHT DHL: 26622093551 

June 10, 2005 

Greg Takehara 
Vice President, Claims 
Berkely Agency (Steadfast Insurance Company) 
300 Jericho Quadrangle 
P.O. Box 9022 
Jericho, NY 11753 

RE: Insured: Expedia, Inc. et al. 

Risk Services 
Financial Services Group 

Policy: 

Matter: 

Policy Number EOL 5329302-01 
October I, 2004- October 1, 2005 
City ofl,os Angeles, Cal(fornia eta/. 

Dear Claims Manager: 

On behalf of Expedia, Inc. et al. (the "Insureds"), and in accordance with the reporting provisions 
of the Policy, we hereby give notice under the Policy, or any other applicable policies, that a 
claim has been made against certain Insureds in the above-referenced matter. I have enclosed a 
copy of the Summons and Complaint for the above-referenced matter; the details follow: 

Claimant 
City ofLos Angeles, 
CalUbrnla et a/. 

Court & File Date 
Superior Court of the 
State of California for the 
County of Los Angeles, 
Central District. 
Case No. BC326693 
December 30 2004 

Allegations 
Alleged Violations of Uniform Transient 
Occupancy Tax Ordinances; Unfair 
Business Practices; Conversion; 
Imposition of a Constructive Trust. 

At this time, we do not have confirmation as to the Insured's choice of defense counsel in the 
above-referenced matter. As soon as we receive this infom1ation, we will forward it to you. 

Please acknowledge receipt of this claim and provide Steadfast Insurance Company/Zurich's 
consent to the retention of defense counsel, and authorization to incur defense costs. If there are 
tmy litigation management guidelines wid1 which you would request the Insureds comply, please 
provide a copy of those guidelines. 

By copy of this letter, we are also providing the Insured's excess E&O carrier with notice of this 
claim. 

In addition to me, courtesy copies of any correspondence should be sent to: Moira Mooney, 
Expedia Inc., 152 W. 57th Street, 19th Floor, New York, NY 10019, telephone (212) 314-7323, 
email moira.mooney(ci)iac.com. 

/\on Financial Service~ Group, Tnc. 
:!00 E. Randolph Street •11'1> Floor• Chtcago,JL 60601 
tel: (}/2) .'81-1000 •fax: (.'J2j .>81·0175 "www.aon.com 
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June 10, 2005 
Expedia - City of Los Angeles 
Page 2 of2 

Aon Financial Services Group 

lf you need any additional infonnation, or if I can be of further assistance, please do not hesitate 
to contact me. 

Sincerely, 

~J .. ,_/) ,,}> • ' '• 
._..,<(};, 1$fl .. • ",Yl')U~;I~.!:J~./ 

<'' 

Tanya Anderson 
Claims Coordinator 

Enclosure 

cc: Moira Mooney- Expedia, Inc. w/o enclosure 
Kevin Kalinich- Aon w/o enclosure 
Aaron Davidson- Aon w/o enclosure 
Chubb - w/enclosure 

Policy# 7978-42-77 LIO 
Claims Manager 
15 Mountain View Road 
Warren, NJ 07059 
Via Overnight DHL: 26622134350 

A ott Fimmcial Services Group, Inc. 
JOO E. Randolph Street • I 1°' Floor• Chicago, IL 60601 
tel; (JJJ) 381-1000 •fax; (312) 381·0175 •www.uon.com 
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0 
ORRICK 

November 24,2010 

VIA FEDERAL EXPRESS 

Zurich Ame.ticm Insurance Company 
1400 American Lane 
Schaunnbu:g,IL 60196-1056 

Oil RICK, HERRINGTON & 5UTC:UFFE Ul' 
THII OIUIICK IIUILDIItlil 
405 HOWARD STRIIT 
SAN riiANCISCO, CALifORNIA 94105•2669 

till +l•4t5•773'570D 
fax +N!j5•773•57S9 

WWW.ORRICK,COM 

Richard DeNatal• 
(-415) m-4570 
rdenatalMon1c:k.com 

Re: Zurich American Insurance Company Policies EOL 5329302-02, EOL 5329302-03, 
EOL 5329302-04, EOL 5329302-05 

To the Clahns Department: 

We have been retained as coverage counsel fot Expedia, Inc. (Washington cotpotation), Expedia.. 
Inc. (Delawue cotporation), Hotels.c:o.m, L.P., Hotels.co.m, GP, ILC, Hotwite, Inc., and 
Travelscapc (collectively, "Expeda''· Expedia has been sued in the lawsuits listed in Attachment A 
(the "Actions''· Copies of the complaints (tncluding the complaint in City of Los Ang~llsw. 
Houluom, el ai., which was previo\Wy tendered) ate enclosed. On behalf of Expedia, we hereby 
tender the Actions to you and ask you to con£inn that you will defend and indemnify Expedia 
pursuant to the insurance policiea listed above. 

Sincerely, 

R. J;r u-r--2-. 
Richard DeNatale 

Enclosures 

OHS Wett:261017868.t 
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ATTACHMENT A 

LIST OF UNDERLYING LAWSUITS 

Case Name:>· .. ::. ·:::;. . Court< · ; . : . ·.·., l2 ' , Defendants1'· • · · .•. · . 
. . ,. 

City of Los Angeles v. Hotels.com, 
Superior Court of the State of Hotcls.com, L.P. 

1. California, County of Los Angeles Hotels.com, OP1 LLC et al. 
Hotwire, Inc. 

Expedla, Inc. 

2. City of San Diego v. Hotels.eom Superior Court of the State of Hotels.com. L.P. 
LP1 etal. California, County of Los Angeles Hotels.com, OP, LLC 

Hotwire, Inc. 

Expedla, Inc. 

3. Expedla, Inc. v. City of Anaheim, Superior Court of the State of Expedla, Inc. 
et al.; Hotels. com, L.P. v. City of Callf'omia, County of Los Angeles Hotels.com1 L.P. Anaheim. et al.; Hotwlre. Inc. v. 
City of Anaheim, et at. Hotwire, Inc. 

(plaintiffs) 

4. Expedia, Inc. v. City and County of Superior Court ofthe State of Expedia, Inc. 
San Francisco, et al.; Hotwire, Inc. California, County of Los Angeles Hotwire, Inc. v. City and County of San 
Francisco, et al. (plaintiffs) 

s. City of Santa Monica, California v. Superior Court of the State of Expcdia, Inc. 
Bxpedla, Inc. Califomla, County of Loa Angeles Hotels.com, L.P. 

Hotels.C()m OP, LLC 

Hotwire, Inc. 

6. City of Chicago, llllnols v. Cm.uit Court of Cook County. 'Hotels. com, L.P. 
Hotels.com, L.P., et aL Illinois, County Department, Law Hotwire1 Inc. Division, Tax & Miscellaneous 

Remedies Section Expedia, Inc. 

7. Village of Rosemont, Illlnoil v. United States District Court for the Expedla, Inc. 
Pricclinc.com Incorporated. et al. Northern District of Illinois Hotels.com, L.P. 

Hotwlre; Inc. 

1 This is a non-exhaustive list that includes only Bxpedia and corporate affiliates. In certain cases, as noted. the 
parties listed are plaintiffs in the lawsuit. 

l 
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Case Name'.· .. ·: •' ...•. ·.ccnu1<: ·· · 1: ,·, : : : Derendantst ·· •:.·:' .. 

8. City of Columbus, et at. v. United States District Court, Hotels.com. L.P. 
Hotels.com, L.P., et at. Northern District of Ohio, Western Hotwlre, Inc. Division 

Expedta. Inc. 

9. Hamilton County, Ohio, ct al. v. Court of' Common Pleas, Hamilton Hotels.com, L.P. 
Hotela.com, L.P., ot al. County, Ohio Hotwlre, Inc. 

Expodla, Inc. 

10. City of Rome, Georgia, et at. v. United States District Court, Hotels.com, L.P. 
Hotels. com L.P., et at. Northetn District of Georgia, Hotels.com GP LLC Rome Division 

Hotwire, Inc. 

Expcdla, Inc. 

11. City of Atlanta. Georgia v. Superior Court of Fulton County, Hotels.com, L.P. 
Hotels.com, LP, et aL State ofGeor&ia Hotels.com OP LLC 

Hotwlre, Inc. 

Expedia, Inc. 

12. Columbus, Georgia vs. Hotels.com, Superior Court of Muscoaee Hotels.com, L.P. 
Inc. et at.; Columbu.t, Georgia v. 
Expedia, Inc.; Columbus, Georgia 

County, Georgia 
Expedla, Inc. 

vs. Orbitz, Inc., et al. 

13. Wake County v. Hotels.com, LP, et North Carolina Businm Court Hotels.com, LP 
at. 

Hotwlre, Ino. 

Expedia, Inc. 

14. Dare County v. Hotels.com, et al. North Carolina Business Court Hotels.com. LP 

Hotwire, Inc. 

Expedla, Inc. 

lS. Buncombe County v. Hotcls.com, North Carolina Business Court Hotels.com, LP 
etat. 

Hotwire, Inc. 

Expedia, Inc. 

16. Mecklenburg County v. North Carolina Business Court Hotels.com, LP 
Hotcls.com, LP, et al. 

Hotwire, Inc. 

Expedia, Inc. 

2 
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·:.:-· 

Cue Name. ' : ·'. ,.·:· ·: .. Co1U1:·:.·•' · 
., 

·.: ••:•. :Oetendanta1 ).:.·: 

17. Orange County, et al. v. Bxpedla. • Florida Complex Business Bxpedla, Inc. 
Inc., ctal. Litlption Court 

18. City of Jacksonville v. Hotels. com, In tho Circuit Court, Fourth Hotels.com. L.P. 
L.P., et al. Judicial Circuit, in and for Duval Hotels.com GP, LLC County, Florida 

Hotwlro, Inc. 

: 
Expedi8, Inc. 

19. County of Monroe, Florida v. United States District Court, Expedla. Inc. 
Priceline.com Incorporated., et al. Southern District of Florida Hotels. com, L.P. 

Hotwire, Inc. 

20. Orbitz, LLC, ct at. v. Broward Second Judicial Circuit Court, Hotwlre, Inc. 
County, Florida aDd Florida State of Florida, Leon County Hotels.cOMt L.P. Department of Revenue 

Expedla, Inc. 

(plaintiffil) 

21. Expedia, Inc. v. Miami·Dade In the Circuit Court of the Second Expcdia, Inc. 
County, Florida & Florida Judicial Circuit. In & For Leon Hotwire, Inc. Department ofRevenuo County, Florida 

Hotels.com, L.P. 

(plaintlffil) 

22. Anne Gannon, in her capacity as In the Circuit Court of the 15111 Hotcl.s.com, L.P. 
Palm Beach County Tax Collector, Judicial Circuit in and for Palm Hotels.com GP, LLC on bebalfofPabn Beach County v. Beach County, Florida 
Hotels. com, L.P., ct al. Hotwlre, Inc. 

Expedia. Inc. (WA) 

23. Brevard County, Florida v. United States District Court, Expcdia, Inc. 
Priceline.com, Incorporated, et al. Middle District of Florida, Orlando Hotels.com, L.P. Division 

Hotwire, Inc. 

24. Leon County, et aJ. v. Expedia, In the Circuit Court for the Second Expedla, Inc. 
Inc., et at. ("Leon County (1)") Judicial Circuit in and for Leon Hotels.com, L.P. County, Florida 

Hotwire, Inc. 

25. Leon County v. Bxpedia, Inc., et al. In the Circuit Court for the Second Expedia, Inc. 
("Leon County (2Y') Judicial Circuit in and for Leon Hotcls.co:m, L.P. County, Florida. 

Hotels.c:om OP, LLC 

Hotwire, Inc. 
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Cue Name.,.· : Court.: 
.. : '.' :' > · Defendm.tst · .. ·. '· '> ·· .. ':.· 

26. City of Charleston, South Carolina United States District Court for tho Hotcls.com, L.P. 
v. HotcLc:om, et al. District of South Carolina, Hotwiro, Inc. Charleston Division 

Expedia, Inc. 

27. Horry County, ct al. v. Hotels. com; Court of Common Pleas, County Hotels.c:om, L.P. 
LP, et al. ofHony, South Carolina Hotwlre, Inc. 

. Expcdia, Inc. 

28. Town of Hilton Head Island, South Court of Common Plcaa, County Hotels.com, L.P. 
Carolina v. Hotcls.com, L.P. ct at. of Beaufort, South Carolina Hotels.com, L.P. 

Hotwlre, Inc. 

Expedia, Inc. 

Travels cape 

29. City of San Antonio v. Hotels.com. United States District Court, Hotel$.com, L.P. 
L.P. Western District of Texas,. San Hotels.c:om, GP, LLC Antonio Division 

Hotwiro, Inc. 

Expcdia, Inc. 

30. City of Bowling Green, Ky. v. Commonwcaltb of Kentucky. Hotels.c:om, L.P. 
Hotels. com, L.P ., ct al. Warren Circuit Court, Division 1 Hotwire, Inc. 

Expcdla, Inc. 

31. County ofNassau, New York v. United States District Court. Hoteis.com, LP 
Hotcls.c:om, LP, et at. Eastern District of New York Hotels.com GP, LLC 

Hotwire, Inc. 

Expcdla, Inc. 

32. City of Branson v. Hotels.com, LP, In tho Circuit Court of Greeno Hotcls.c:om, LP 
etal. County, Missouri Hotwire, IDe. 

Expcdia, Inc. 

33. St Louis County, Missouri v. In the Circuit Court of St. Louis Expedi&; Inc. (DE) 
Prestige Travel, Inc. (d/b/a County, Missouri Expedla, Inc. (W A) Tripres.com), et aJ. 

Hotels.c:om 

Hotcls.com. L.P. 

Hotcls.com GP, LLC 

Hotwire, Inc. 

34. City of Gallup, New Mexic:o v. United States District Court, Hotc1s.com, L.P. 
Hotcls.com, L.P., et al. District ofNew Moxic:o 

Hotwire, Inc. 

Expodla, Inc. 

4 
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case Name·:• .. : :; ;:::· : : ; :·: : ·. ·.: : :·~: . : ·· •. coul1u· ·· •. / . .:;.·. •. , ~r· .. •, . De(endanta~: ·• 
35. City of Goodlettsville, Tennessee v. United States District Court. Expedi11; Inc. 

Prlceline.com, Inc. et al. Middle District ofTennessee Hotels.com, L.P. 

Hotwire, Inc. 

36. Township of Lyndhurst, New United States District Court, '·· Expedia, Inc. 
Jersey v. Priceline.com. Inc., et al. DistrlctofNew 1mey Hotels.com, L.P. 

Hotwire, Inc. 

37. Mayor & City Council ofBaltimore United States District Court. Expcdla, Inc. (DE) 
v. Pricellne.Com, Inc., et al. District of Maryland, Baltimore Expedla, Inc. (WA) Division 

Hotels. com 

Hotels.com, L.P. 

Hotels.com OP, LLC 

Hotwire, Inc 

38. County Commissioners of United States District Court, Expcdla, Inc. (DE) 
Worcester County, Maryland v. District of Maryland, Baltimore Hotels.com, L.P. Prioellne.Com, Inc., ct at. Division 

Hotwire, Inc. 

39. Baltimore County, Maryland v. United States District Court. Expedia, Inc. 
Pricellne.com, Inc. District of Maryland, Baltimore Hotels.com Division 

Hotels.com, L.P. 

Hotels.com OP, LLC 

.Hotw~, Inc. 

40. County of Genesee. Michigan, et al. State ofMichigan, In the CircUit Hotels.com, L.P. 
v. Hotels.com, L.P., et al. Court for the County of Ingham Hotels.com OP, LLC 

Expedia, Inc. 

41. County of Lawrence, PA v. Court of Common Pleas of Hotels.com, L.P. 
Hotels.com, L.P., et al. Lawrence County, PA Hotels.com OP, LLC 

Hotwire, Inc. 

Expedla, Inc. 

42. Pine Bluff Advertising & In the Circuit Court of Jefferson Hotels.com, L.P. 
Promotion Commlssio~tt Jefferson 
County, Arkansu, et el. v. 

County, Arkansas Hotwire, Inc. 

Hotels.c:om. L.P., et at. Expedia, Inc . 

.s 
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· Case. Name'' . · ·· >.:.· •. · :,::.>·· . : .• · (!ourt(;: ·.: ·:.:.:·.······ :::(·t·..,, n·~fela.~antsJ·: ···· · 
43. City ofBinningham, eta!. v. In the Circuit Court of Jefferson Expedia, Inc. 

Orbitz, Inc., et al. County, Alabama Hotols.com, L.P. 

Hotels.com GP, LLC 

Hotwire, Inc. 

44. Lake County Conventions and United States District Court for the Hotels.com, L.P. 
Visitors Burea~ Marshall County, Northern District of Indiana,. Expedia. Inc: and All Others Similarly Situated, Hammond Division 
v. Sabre Holdin&a Corporation; Hotwire, Inc. 

4S. Town ofMount Pleasant, South United States District Court for the Hotels.com, L.P. 
Carolina v. Hotels.com, et al District of South CaroJinlt Hotwire, Inc. Charleston Division 

£xpedia. Inc. 

46. City of North Myrtle Beach v. ' United States District Court for the Hotels.com, L.P. 
Hotels.com., LP, et al District of South Carolina. Hotwire, Inc. Charleston Division 

Expedia, Inc. 

47. Louisville/Jetferaon County Metro United States District Court, Hotols.oom, L.P> 
Government v. Hotels.com et al Western District of Kentucky, Hotwire, Inc. Louisville Division 

Expedia, Inc. 

48. Marshall County and All Others United States District Court for the Hotels.com, LP, 
Similarly Sltuate<it v. Hotels.com, ·Northern District of Indiana Hotels.com OP, LLC LP et al 

Hotwife.lnc. 

49. City of Jefferson, Missouri and All Circuit Court of Cole County, Hotela.com, LO 
Others Similarly Situated, v. State of Missouri Hotels.oom GP, LLC Hotels. Com, LP et al 

Hotwire, Inc. 

SO. State of Florida. Office of the Circuit Court for the Second Expodia, Inc. 
Attorney Oonoral., Department of Judicial Circuit in and for Leon 
Legal Aft'alls v. Ex.pedia, Inc. et a1 County, Florida 

S 1. Expedia, Inc. et at v. City of New Supreme Court of the State of New Expedia, Inc. 
York: Department of Finance, et at. York, County ofNew York Hotels. com, L.P .. 

Hotwire, Ino. 

(plaintiffs) 

6 
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Cue Name·. court:> :;, .• ·.· .. • · · 
52. Travolscape, LLC v. South State of South Carolina, Supreme 

Carolina Department ofRevenuo Court 

53. The State of Oklahoma ex rei., District Coort of Oklahoma 
Oklahoma Tax Commission v. County, State of Oklahoma 
Prlccllne.com, Inc. et al 

54. Hotels.com, L.P. v. Indiana Indiana Tax Court 
Department of State Revenue 

55. City of Myrtle Beach, South Court of Common Pleas, 15th 
Carolina v. Hotels.com, LP, ot al. Judicial Circuit, Court ofHorry, 

South Carolina 

56. City of Houston, Texas, ot al. v. 
Hotcls.com, L.P., et al. 

District Court of Harris County. 
Texas 

57. City of Philadelphia, Pennsylvania Court of Common Pleas of 

... 

v. Hotels.com ot al. Pblladelphia County, Ponnsylvania 

us_ WEST:2610421911 
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. : .. Defendants· .. · 

. Travclscapc, LLC 

(plain tift) 

: Expedia. Inc. 

• Hotels. com. L.P. 

• Hotwire, Inc. 

Hotcls.com, L.P. 

(plain tift) 

Hotels.com, L.P. 

Hotwiro, Inc. 

Bxpcdia, Inc. 

Hotels. com. L.P. 

Hotwire, Inc. 

Expodia, Inc. 

Bxpedia, Inc. 

Hotels.com 

Hotels.com, OP, LLC 

Hotwiro.com 
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0 ORRICK, H!AfltiNGTOif 11. $UtCLIHI LLP 

701 FifTH AVUIU~ 
SUIT! '!600 
~EATTlt, WASHINGTOn 98104•709)' 

ORRICK 

September 1, 2011 

VIA FEDEMI. EXPRESS 

Zurich Americall Insurance Comp:111y 
1400 American La11e 
Schaumburg, IL 60196-1056 

tel ti•206·839•4300 
(OJ< +l•206•83!N.i01 

WWW.QRRI~K.C()/ol 

Rlr:hard DeNatale 
(415lnHs7o 
rdenatalei»>rrlck.com 

Re: Zu.rich American Insutance Company Policies EOL 5329302-02, EOL 5329302-03, 
EOL 5329302-04, EOL 5329302-05 

To the Claims Department: 

;\s we stated in out letter of Noyember 24, 2010, we have been retained as coverage counsel for 
Expedi.a, Inc. (Washington corporation), Expedi.a, Inc. (Delaware corporation), Hotels.com, L.P., 
Hotels.com, GP, LLC, Hotwire, Inc., and Travelscape (collectively, "E:<pedia''). Since ou.r prior 
letter, Expedia has been sued in the lawsuits listed in Attachment A (the "Actions''). Copies of the 
complaints IUe enclosed. On behalf of Exped.ia, we heteby tender the Actions to you and ask you to 
confwn that you \Viii defend and indemnify E:r.:pedia putSuant to the insurance policies listed above. 

Sincetely, 

~44' 
. Pm,..d ~() 

Richlu: DeNalllle 

Enclosures 
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EXHIBIT A 

SUITS TENDERED ON SEPTEMBER 1, 2011 

Case Name Court Defendants 

Expedia, Inc .. v. Osceola County, Second Judicial Circuit Court, Plaintiffs: 
Florida and Florida Department State of Florida, Leon County 
of Revenue Expedia, Inc. 

Montgomery County, Maryland United States District Court for Expedia Inc. (DB) 
v. priceline.com, Inc., et al. the District of Maryland, Expedia, inc. (W A) 

Northern Division Hotels.com 
Hotels.com, L.P. 
Hotels.com GP, LLC 
Hotwire, Inc. 
TravelNow.com, Inc. 

Montana Department of Revenue Montana First Judicial District Expedia, Inc. 
v. Priceline.com, Inc., et al. Court, Lewis and Clark County Hotels.com 

Hotels.com, L.P. 
Hotels.com GP, LLC 
Hotwire, Inc. 
TravelNow.com, Inc. 

City of Duluth v. Expedia, Inc., Minnesota Sixth Judicial District Expedia, Inc. 
et al. Court, St. Louis County 

District of Columbia vs. Expedia, Superior Court of The District of Expedia, Inc. (DE) 
Inc. Columbia Civil Division Expedia, Inc. (W A) 

Hotels.com, L.P. 
Hotwire, Inc. 

County ofVolusia, et al. v. Seventh Judicial Circuit Court, Expedia, Inc. 
Expedia, Inc., et al. State of Florida, Volusia County Hotels.com, L.P. 

Hotwire, Inc. 
TraveiNow.com, Inc. 

OHS WEST:26113406l.l 
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Albany 

Atlanta 

Brussels 

Denver 

McKe11na l .. ong 
&:~~:~~gew 

Los Angeles 
1900 K Stre~~tt, NW • Washington, DC 20006·1'108 

Tel: 202.496,7500 • Fax: 202.496.77.56 
www.mc::kennalong.com 

New York 

Phll•delphll 

Sacramenta 

san Diego 

San Franclsca 

W1shlngton, D.C. 

JOANNE L. ZIMOLZAK 
(202) 4013-737\S 

EMAIL AOCFIESS 
jzlmolzak@mckennalong.com 

BY E-MAIL AND U.S. MAIL 

Richard DeNatale 
Orrick, Herrington & Sutcliffe LLP 
701 Fifth A venue 
Suite 5600 
Seattle, WA 98104-7097 

September 30, 2011 

Re: Insureds: Expedia, Inc. (Washington corporation); Expedia, Inc. (Delaware 
corporation); Hotels.com, L.P.; Hotels.com, G.P., LLC; Hotwire,Jnc.; and 
Travelscape (collectively, '"Expedia" or '1he insureds") 

Policy Nos.: EOL 5329302-02, EOL 5329302-03, EOL 5329302-04, and EOL 
5329302-05 

Claimants: District of Columbia; Osceola County, FL; Montana Department of 
Revenue; Montgomery County, MD; City of Duluth, MN; and County of 
Volusia, FL 

Dear Mr. DeNatale: 

On behalf of Zurich American Insurance Company ("ZAIC"), this letter addresses 
ZAIC's coverage evaluation under the above-referenced insurance policies for the following six 
lawsuits recently tendered by Expedia to ZAIC: Expedia, Inc. v. Osceola County, Florida and 
Florida Department of Revenue, No. 2011CA0206: Montgomery County, Maryland v. 
Priceline.com, et al.; Montana Department of Revenue v. Priceline.com, et al., No. CDv2010-
1056; City of Duluth v. Expedia, Inc., No. ; District of Columbia v. Expedia, Inc., No. 2011 CA 
002117; and County of Volusia, et al. v. Expedia, Inc., et al., No. 2011-10834-CIDL. Based on 
the terms and conditions of the policies as well as the facts and information available to ZAIC, it 
does not appear that the policies provide a duty to defend or indemnify Expedia in these lawsuits. 
Accordingly, ZAIC denies coverage for same based upon the terms and conditions of Policy 
Nos. EOL 5329302-02, EOL 5329302-03, EOL 5329302-04, and EOL 5329302-05 (''the ZAIC 
Policies") as outlined below. 
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Richard DeNatale 
September 30, 2011 
Page2 

Factual Background 

A review of the claim documentation submitted with your September 1, 2011 letter 
reveals that the insureds are internet-based travel companies that operate websites where 
customers can research and evaluate hotel rentals and other travel products and services. It is 
alleged that Expedia negotiates with hotels to obtain access to rooms that Expedia can reserve or 
book for its customers. Expedia obtains these rooms at a lower wholesale price and makes them 
available to customers through its website at a higher retail price, plus certain tax recovery 
charges and fees. Expedia allegedly retains the difference as compensation for the transaction. 

The government entities involved in the lawsuits (in five cases as plaintiffs and, in one 
case instituted by Expedia, as the defendant) (collectively the "Government Entities") levy 
certain taxes on the sale of hotel rooms, generally referred to as hotel occupancy tax or transient 
tax. The challenged Expedia model calls for calculation and payment of these taxes on the 
wholesale price of the room, not the retail price paid by the consumer. 

The Government Entities assert that Expedia has remitted hotel occupancy tax based on 
the discounted wholesale amount that hotels charge Expedia, not the higher retail amount that 
Expedia charges its customers, in violation of applicable tax ordinances and other laws. 

In one of the six lawsuits at issue, County of Volusia, Florida v. Expedia, et al., No. 
2011-1 0834-CIDL, the plaintiff seeks only a declaratory judgment as to Expedia's tax liability 
and other equitable (non-monetary) relief. Another lawsuit, Expedia, Inc. v. Osceola County, 
Florida et al., No. 2011 CA 000206, was instituted by Expedia seeking a refund or reversal of 
taxes assessed. The remaining four lawsuits, District of Columbia v. Expedia, Inc. et al., No. 
0002117·11; Montana Dept. of Revenue v. Priceline.com, et a/., No. COV 2010-1056; 
Montgomery County, Maryland v. Priceline.com, et a/., No. 8:1 0-cv-03558-AW; and City of 
Duluth v. Expedia, Inc., seek unpaid taxes and related relief based on one or more of the 
following theories of recovery: (I) violation of pertinent hotel tax ordinance(s); (2) conversion; 
(3) unjust enrichment; (4) constructive trust; (5) legal accounting; and/or (6) restitution or 
disgorgement. 

By letter dated June 10, 2005, Expedia tendered a lawsuit raising many of the same 
and/or similar allegations, City of Los Angeles v. Hotels. com LP, et al., No. BC 326693, under an 
insurance policy issued by Steadfast Insurance Company (14Steadfasf') to the insureds, No. EOL 
5329302-00. Berkely Travel responded on behalf of Steadfast to the referenced tender with a 
letter of declination dated June 27,2005. 

In November 2010, Expedia tendered fifty-six additional lawsuits raising many of the 
same and/or similar allegations and simultaneously filed a lawsuit against ZAIC and others in the 
Superior Court for King County, Washington, seeking a declaration of coverage under the ZAIC 
Policies and other relief (the "coverage lawsuit''). ZAIC responded to Expedia's coverage claims 
regarding these lawsuits by filing an Answer and Counterclaim in the coverage lawsuit, which 
remains ongoing. ZAIC's responsive pleading set forth the company's position that the ZAIC 
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Richard DeNatale 
September 30, 2011 
Page3 

Policies do not provide a duty to defend or indemnify Expedia in the City of Los Angeles suit or 
any of the fifty-six additional underlying actions at issue in the coverage lawsuit, identifying 
with specificity the policy provisions, facts, and circumstances relied on as a basis for ZAIC's 
position. 

The ZAIC Policies 

ZAIC issued to the Expedia insureds identified on the pertinent Declaration page(s) a 
Travel Agents' Professional Liability Policy No. EOL5329302 .. 02, with a policy period of 
October 1, 2005- October 1, 2006. Expedia renewed its coverage with ZAIC annually for the 
next three years through October 1, 2009 (EOL5329302-03, EOL5329302-04, and 
EOLS329302-05). Policy No. EOLS329302-02 featured limits of $5 million per occurrence I $5 
million aggregate and a deductible amount of $50,000. The remaining ZAIC Policies at issue 
featured limits of $1 million per occurrence I $1 million aggregate and a deductible amount of 
$50,000. 

The ZAIC Policies provide errors and omissions coverage (Coverage C) as follows: 

Coverage C Professional Liability 

The Company will pay on behalf of the Insured those sums that 
the Insured becomes legally obligated to pay as Damages arising 
out of a negligent act or negligent omission anywhere in the world 
committed by the Insured or any other person for whose acts the 
Named Insured is legally liable in the conduct of Travel Agency 
Operations by the Named Insured provided such negligent act or 
negligent omission occurs during the Polley Period. 

Insuring Agreement, ~ A.3 . 
. •' 

The insurer's defense obligations under the ZAIC Policies are as follows: 

The Company shall have the right and duty to defend any Suit 
against the Insured seeking Damages on account of such ... 
negligent act or negligent omission •.. to which this Insurance 
applies, even if any of the a11egations of the Suit are groundless, 
fal.se or fraudulent. The Company shall have the right to conduct 
such investigation and settlement of any Claim or Suit as it deems 
expedient. The Company shall not be obligated to pay any Claim 
or judgment or to defend any Suit after the applicable Limit of 
Liability has been exhausted by payment of judgments or 
settlements. 
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Insuring Agreement, '1!·.B. 

The ZAIC Policies limit coverage to claims for "damages." All of the ZAIC Policies 
define damages to specifically exclude: 

(1) punitive, exemplary, or multiple damages; (2) criminal or civil 
fines, penalties (statutory or otherwise), fees, or sanctions; (3) 
matters deemed uninsurable; (4) any form of non-monetary, 
equitable or injunctive relief; and (5) restitution, return or 
disgorgement of any fees, funds, or profits. 

Policies, DEFINITIONS,§ IV.D. 

The ZAIC Policies set forth certain coverage conditions, including the following 
provisions regarding the insured's notice and cooperation obligations: 

As a condition precedent to covemge, the Insured must notify the 
Company as soon as practicable of an Occurrence, a negligent act 
or negligent omission or an offense. 

§ VII. Conditions, '1! B.l 

If a claim is made or a suit is brought against the Insured, as a 
condition precedent to covemge, the Insured must immediately 
record the specifics of the Claim or Suit and the date received; and 
Notify the Company as soon as practicable. The Insured must see 
to it that the Company receive written notice of the Claim or Suit 
as soon as practicable. 

§ VII. Conditions, , B.2 

The -03, -04, and -05 ZAIC Policies also contain the following exclusionary language:1 

This policy does not apply to: 

(0) Any Claim or Suit based upon or arising from any co
mingling of money, or the inability or failure to pay or collect 
money or the value of mileage points, vouchers, travel credits, or 

1 The -02 Policy contains a similarly worded exclusion that precludes coverage for claims arising out of the Inability 
to pay money but does not reference the failure to pay money (as In the other Policy forms): "This policy does not 
apply to: ... (0) Any Claim or Suit based upon or arising from any co-mingling of money, or the inability to pay or 
collect money or other negotiable instruments for any reason ... .'' The word "failure" reappears In the rev1sed 
version of the form used in connection with the -03, -04, and -OS Policies. 
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other negotiable instrument, for any reason, whether on the part of 
the Insured, or any other party, including but not limited to 
unauthorized or illegal credit card transactions; debit memos; 
commissions, profits, or refunds; and bankruptcy, insolvency, 
receivership, liquidation and/or cessation of operations. 

Policy, Exclusions, § 11.0. 

The ZAIC Policies also exclude coverage for claims arising out of unfair trade practices 
and unfair competition as follows: 

This policy does not apply to: Any Claim or Suit based upon or 
arising out of the Insured's violation of any consumer fraud, 
consumer protection, consumer privacy, unfair trade or deceptive 
business practice or statutory or common law unfair competition. 

Policy, Exclusions, § ILK. 

The ZAIC Policies also exclude coverage for: 

Any Claim or Suit based upon or arising out of any Occurrence, 
act, or omission, or offense by the Insured which is intentional, 
dishonest., fraudulent or malicious, or criminal, regardless of 
whether the resultant Damages were intended. 

Policy, Exclusions,§ II.N. 

Discussion 

As these matters arise from Expedia's alleged fail,ure to pay the Government Entities the 
full amount of taxes owed and Expedia's allegedly deceptive tax collection and remittance 
practices, the claims at issue do not fall within the insuring agreement in the ZAIC Policies. This 
is true for tv.'O principal reasons. 

First, there is no coverage for the Government Entities' claims because they do not seek 
"damages" within the meaning of the ZAIC Policies. All oftne ZAIC Policies limit coverage to 
claims for "damages," which are defined to specifically exclude: 

(1) punitive, exemplary, or multiple damages; (2) criminal or civil fines, penalties 
(statutory or otherwise), fees, or sanctions; (3) matters deemed uninsurable; (4) 
any form of non-monetary, equitable or injunctive relief; and (5) restitution, 
return or disgorgement of any fees, funds, or profits. 

A review of the claim documentation shows that all of the lawsuits at issue involve 
claims for this kind of relief. Because the claims at issue seek in various combinations 
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declaratory, injunctive, or other purely equitable relief; restitution and disgorgement; and 
penalties or fees, they are not claims for "damages" within the meaning of the insuring 
agreements in the ZAIC Policies. 

Second, the lawsuits at issue do not allege "negligence" within the meaning of the ZAIC 
Policies. The ZAIC Policies do not cover intentional or willful conduct, which is explicitly 
excluded from coverage. The Government Entities that have sued Expedia2 do not allege that 
Expedia failed to pay its taxes due to neglect or inadvertence, but allege that Expedia's conduct 
was premeditated and intentional. A review of the claim documentation submitted for the 
various claims also reveals numerous allegations of intentional, willful, wanton, fraudulent, and 
deceptive conduct. Such conduct does not constitute a covered risk (i.e., a negligent error or 
omission) under the ZAIC Policies. 

The ZAIC Policies also contain certain exclusions that preclude coverage for the claims 
at issue. Exclusion 0 contained in the -03, -04, and -05 ZAIC Policies, for example, bars 
coverage for claims against Expedia arising out of or contributed to by Expedia's failure to 
collect or pay money for any reason. Each of the claims at issue arises out of Expedia's alleged 
failure to pay taxes, and taxes unquestionably are money. As such, Exclusion 0 precludes 
coverage for the Government Entities' claims under these policies.3 

In addition, the ZAIC Policies specifically exclude unfair trade practices or unfair 
competition (Exclusion K). To the extent that certain of the complaints allege unfair practices by 
Expedia arising from a failure to pay the correct amount of hotel occupancy taxes and/or to fully 
disclose the nature of the insureds' tax collection and remittance practices, this exclusion applies 
to preclude coverage for such claims. See Montana Dept. of Revenue v, Priceline.com, et al. 
(discussing insureds' allegedly deceptive tax collection practices) and Montgomery County, 
Maryland v. Pricelfne.com, eta/. (alleging that insureds hid additional and illegal profit streams 
under the guise of"taxes and fees"). 

Under Exclusion N, the ZAIC Policies also preclude coverage for liability arising out of 
any act or omission "which is intentional, dishonest, fraudulent or malicious, or criminal, 
regardless of whether the resultant Damages were intended." As reflected in the claim 
documentation, the Government Entities that have sued Expedia assert that Expedia intentionally 

2 One of the six lawsuits tendered, Expedia. Inc. v. Osceola County Florida, et al., was instituted by Expedia as the 
plaintiff. This lawsuit falls outside the scope of coverage provided by the ZAIC Policies, which limit the insurer's 
defense obligation to "any Suit against the Insured seeking Damages .... "(Bold text ln original; emphasis added). 

' Exclusion 0 in the ·02 Polley also may preclude coverage for the Government Entitles' claims. See footnote l, 
supra. 
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and dishonestly violated the pertinent tax code and statutory provisions. For this and all of the 
reasons discussed above, the claims at issue are not covered under the ZAIC Policies. 4 

Conclusion 

Based on the terms and conditions of the ZAIC Policies, as well as the facts and 
infonnation available to ZAIC, it does not appear that the ZAIC Policies provide a duty to 
defend or indemnify Expedia in any of the six lawsuits tendered under cover of your September 
1, 2011 letter. Accordingly, ZAIC denies coverage for same based upon the tenns and 
conditions of the ZAIC Policies. If you believe that any of the factual infonnation cited in this 
letter as a basis for ZAIC's decision is incomplete or inaccurate, or if there is additional 
infonnation you wish ZAIC to consider, please let me know immediately. 

This correspondence is not intended to be, nor should it be construed as, an exhaustive 
listing of policy tenns, conditions, or exclusions which might preclude coverage for the above
referenced lawsuits under the ZAIC Policies. ZAIC expressly reserves the right to amend or 
supplement this letter based upon any other provisions of the ZAIC Policies. whether or not 
mentioned herein, and as additional information concerning the ZAIC Policies and/or the claims 
is provided or obtained. There may be other policy provisions that affect coverage for the claims 
asserted, and ZAIC' s coverage position as set forth in this letter is not a waiver of those 
provisions. Instead, all of ZAIC's rights under the ZAIC Policies, under applicable law, and 
under principles of public policy or equity are expressly reserved. 

Finally, it appears that the above-referenced lawsuits were sent to a generic address for 
ZAIC. This is contrary to the instructions that were provided to the insureds at the time the 
above-referenced policies were issued, which provide for claim submission directly to Berkely 
Travel, ZAIC~ s Third Party Administrator for claims under the ZAIC Policies. In the event that 
Expedia in the future seeks to tender any additional claims under the ZAIC Policies, please direct 
any and aU such correspondence to Greg. R. Takehara at Berkely Travel, 300 Jericho 
Quadrangle, Jericho, NY 11753. 

4 It also bears noting that the lawsuits at issue appear to have been tiled during the last year, with the earliest filing 
date being November 2010 and the latest being May 2011. Expedia did not provide notice regarding any of these 
lawsuits until this month. 
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Richard DeNatale 
September 30, 2011 
PageS 

cc: Greg R. Takehara, Senior Vice President, Aon Affinity 
George Peterson, Claims Counsel, Professional Programs Claims, Zurich American 
Insurance Company 
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F I ·l E 
KING COUNTY, WASHINGTO 

MAR 0 2 2012 

SUPERIOR COURT CLER 
HonorabiEK.iiiffiWl)!.JM€lhS(j) 

DEPU 

IN Tim SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

EXPEDIA, INC., a Washington cotporation; 
EXPEDIA, INC., a Delaware corporation; 
HOTELS.COM, L.P., a Texas Limited Liability 
Partnership; HOTELS.COM, GP, LLC, a Texas 
Limited Liability Company; HOTWIRE, INC., 
a Del,aware corporation; TRA VELSCAPE, a 
Nevada Limited Liability Company, 

Plaintiffs, 

vs. 

STEADFAST INSURANCE COMPANY, a 
Delaware cotporation, ZURICH AMERICAN 
INSURANCE COMPANY, a New York 
corporation; ARROWOOD INDEMNITY 
COMPANY, a Delaware corporation, 

Defendants. 

No. 10-2..41017-1 SEA 

y~~] ORDER GRANTING 
ZURICH'S AND STEADFAST'S MOTION 
FOR SUMMARY JUDGMENT 

/;1.) P11.er /'IWO tJe;;tt.?~;tltC 

m ~~r 

THIS MATTER came before the above-entitled Court upon Defendants Steadfast 

Insurance Company and Zurich American Insurance Company's Motion For Summary 

Judgment; and the Court having reviewed the records and files pertaining to this action, and 

having specifically reviewed the following: 

1. Motion for Summary Judgment of Defendants Zurich American Insurance 

Company and Steadfast Insurance Company; 

~D] ORDER GRANTING ZURlCH AND 
STEADFAST'S MOTION FOR SUMMARY JUDGMENT-PAGE 1 
608297/232.000 

FoRSBERG & UMLAUF,P.S. 
ATTORNEYS AT LAW 

901 PlFTR A VENUE • SUITB 1400 
SEATfLE, WASHINGTON 98164-2050 

(206) 689-8500 • (206) 689-8501 FAX 
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2. Declaration of Michael Hooks in Support of Defen~ts Zurich American 

Insurance Company and Steadfast Insurance Company's Motion for Summary Judgment, with 

attachments thereto; 

3. Defendant Arrowood Indemnity Company's Motion For Summary Judgment; 

4. Declaration of Russell C. Love in Support of Defendant Arrowood Indemnity 

Company's Motion For Summary Judgment, with attachments thereto; 

5. Plaintiffs' Combined Opposition to Defendants' Motions For Summary 

Judgment; 

6. Declaration of Melissa Maher in Support of Plaintiffs' Combined Opposition 

to Defendants' Motions For Summary Judgment; 

7. Declaration of Mark S. Parris in Support of Plaintiffs' Combined Opposition to 

Defendants' Motions For Summary Judgment, with attachments thereto; 

8. Errata to Plaintiffs' Combined Opposition to Motions For Summru.y Judgment 

Filed by Defendants Arrowood Indemnity Company, Steadfast Insurance Company, and 

Zurich American Insurance Company; 

9. Defendant Arrowood's Reply on Motion For Summary Judgment; 

1 0. Defendants Steadfast Insurance Co. & Zurich American Insurance Co.'s Reply 

in Support of Motion For Summary Judgment; 

11. Plaintiffs' Supplemental Brief Re January 13, 2012 Hearing on Motions For 

Summary Judgment; 

12. Declaration of Mark S. Parris in Support of Plaintiffs' Supplemental Brief Re 

January 13,2012 Hearing on Motions For Summary Judgment, with attachments thereto; 

13. Defendants Steadfast Insurance Co. & Zurich American lnsurance Co.'s 

Response to Expedia.'s Supplemental Brief Re January 13, 2012 Hearing on Motions For 

Summary Judgment; 

[PRel'esffi>} ORDER GRANTING ZURICH AND 
STEADFAST'S MOTION FOR SUMMARY JUDGMENT-PAGE 2 
608297/232.000 
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14. Supplemental Declaration of Michael P. Hooks in Support of Steadfast 

Insurance Co. & Zurich Americ8? Insurance Co.'s Response to Expedia's Supplemental Brief 

Re January 13, 2012 Hearing on Motions For Summary Judgment, with attachments thereto; 

15. Arrowood's Response to Expedia's Supplemental Brief on Insurers' Motions 

For Swnmary Judgment; 

16. Declaration of Russell C. Love in Support of Anowood's Response Expedia's 

Supplemental BriefRe January 13,2012 Hearing on Motions For Summary Judgment, with 

attachments thereto; 

17. Plaintiffs' Combined Supplemental Reply Brief Re January 13, 2012 Hearing 

on Motions For Summary Judgment; 

18. Declaration ofMark S. Parris in Support of Plaintiffs' Combined Supplemental 

Reply Brief Re January 13, 2012 Heclling on Motions For Summary Judgment, with 

attachments thereto. 

And the Court, having heard argument of counsel and otherwise being fully advised, 

now therefore rules as follows: · 

IT IS HEREBY ORDERED that Defendants Steadfast Insurance Company's and 

Zurich American Insurance Company's Motion for Summary Judgment is GRANmD in part 

and denied in part, as follows: 

(a) The Motion is GRANTED as to Steadfast Insurance Company Policy 

Nos. EOL 5329302-00 and 5329302-01. Defendant Steadfast Insurance Company does not 

owe any ducy to defend or duty to indemnify plaintiffs for any of the 57 underlying actions 

listed in Exhibit B to plaintiffs' original Complaint filed in this action under these two 

insurance policies. This ORDER does not preclude plaintiffs from maintaining their claims 

that Steadfast Insurance Company and Zmich American Insurance Company have acted in 

bad faith. 

(b) The Motion is GRANTED as to Zurich American Insurance Policy 

Nos. 5329302-04 and 5329302-05. Zurich American Insurance Company does not owe any 

[PROPOSED] ORDER GRANTING ZURICH AND FORSBERG & UMLAUF, P.S. 
STEADFAST'S M0110N FOR SUMMARY JUDGMENT- PAGE 3 ATIORNEYS AT LAW 
608297 I 232.000 901 FIFTH A VENUE • SUITE 1400 
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1 duty to defend or duty to indemnify plaintiffs for any of the 57 underlying actions listed in 

2 Exbi~it B to plaintiffs' original Complaint filed in this action under these two insurance 

3 policies. This ORDER does not preclude plaintiffs from maintaining their claims that 

4 Steadfast Insurance Company and Zurich American Insurance Company have acted in bad 

5 faith. 

6 (c) The Motion for Summary Judgment is DENIED as to Zurich American 

7 Insurance Policy Nos. 5329302~02 and 5329302-03~-witheat~ kJ 
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DONE this e2, 
1'1 /tf( CI-t 

day of~, 2012. 

Judge. --· • ~ KIMBERLEY eROCHNAU 

PRESENTED BY: 

B~~~77~~~=-~~~~~ 
J. dolph Evans, Georgia Bar #25 336 
Joanne L. Zimolzak, DC Bar #452035 
(admitted pro hac vice) 
Attorneys for Defendants 
Steadfast Insurance Company and 
Zurich American Insurance Company 

Approved as to fonn; presentation waived: 

ORRICK & HERRINGTON 
[P:f®P€1§0] ORDER GRANTING ZURlCH AND 
STEADFAST'S MOTION FOR SUMMARY JUDGMENT- PAGE 4 
608297 /232.000 
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1 IN 'l'HE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 

4 

5 

6 

7 

8 

9 

10 

----------------------------------------------------EXPEDIA, INC, A WASHINGTON } 
CORPORATION; EXPEDIA INC., A ) 
DELAWARE CORPORATION; HOTEL.COM, ) 
L.P., A TEXAS LIMITED LIABILITY ) 
PARTNERSHIP; HOTELS.COM, GP, LLC, ) 
A TEXAS LIMITED LIABILITY COMPANY;} 
HOTWIRE, INC., A DELAWARE ) 
CORPORATION; TRAVELSCAPE,A NEVADA ) 
LIMITED LIABILITY COMPANY, ) 

PLAINTIFFS, ) 
) 

CASE NO. 

VERSUS ) 10-2-41017-lSEA 
STEADFAST INSURANCE COMPANY, A ) 
DELAWARE CORPORATION; ZURICH ) 
AMERICAN INSURANCE COMPANY, A NEW ) 
YORK CORPORATION; ARROWOOD ) 

1 
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CORPORATION, ) 
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13:34:59' 22 
13:34d)7 
13135:07 23 
13:3!h02 
13119:10 24 
13!35:13 

11!5113 25 
t35;13 

DEFENDANTS. ) 
-------~-------------~-------------~-----------------
~roceedings Before Honorable KIMBERELEY FROCHNAU 
--~-~----------------------------------~-------------KING COUNTY COURTHOUSE 

SEATTLE, WASHINGTON 

DATED: JANUARY 13, 2012 

A I? F E A R A N C E S: 

FOR THE PLAINTIFFS: 

BY: MARK PARRIS, ESQ., 
PAUL RUGANI, ESQ., 

FOR THE DEFENDANTS: 

Zurich American and Steadfast 
BY: MIKE HOOKS, ESQ., 

JOANNE ZIMOLZAK, ESQ. 
RANDY EVANS, ESO., Pro Hace V.ice 

Arrowood Indemnity Company: 
BY: ROSSELL LOVE, ESQ. 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Repoxter, 206-296-9171 
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3:35:13 1 

3t35t13 2 

13tl91L5 3 

13:19;17 4 

13:19:23 5 

l3:1!h25 6 

13~34:23 7 

13:34:25 a 
13t34t29 9 

13t34:37 10 

13:34:39 11 
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13:34:40 12 

134142 13 

13dl4:4a 14 

13:34:52 15 

13:34:55 16 

13:34;59 17 

13t3S:03 18 

13:35:()6 19 

13:35:09 20 

13:35113 21 

13:35:16 22 

13:35119 23 

13:35:23 24 

t35:25 25 

P R 0 C E E 0 I N G S 

(Afternoon session. Open court.) 

~BE BAILIFF: All rise. Court is in 

session, The Honorable Kimberley Prochnau presiding in 

the Superior Court in the State of Washington in and 

for King County. 

THE COURT: Thank you. Please be seated. 

This is the matter of EXEadia versus Steadfast 

~nsurance, at a1., 10-2-41017-1 SEA, I am Judge 

Prochnau. I will go ahead and have counsel introduce 

thamselvas,~·,,~---~~-'~"" ______ , __ ,, ____ ~-·····----~-··''""' ___ ,,",·---··------·~.~~-·,-+-

MR. PARRIS: Good afternoon, Mark Parris and 

Paul Rugani representing Expedia. Today we have two 

clients representing Expadia, also former refugees of 

Haller, like Paul and I. 

MR. HOOKS: I am Mike Hooks, attorney for 

Zurich American and Steadfast. And with me is Randy 

Evans, Pro Hace Vice, who is making the argument today 

and Joanne Zimolzak. 

MR. LOVE: Russell Love on behalf of 

Arrowood Indemnity Company. 

THE COURT: Very nice to meet you all. In 

terms of logistics, how much time ware each of you 

hoping to use for your total time of argument? 

We had discussed, I think that my bailiff 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 2015-296-9171 
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15:33:30 19 

15:33:30 20 

15:33:37 21 
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15!33145 23 

15:33:49 24 

:33:55 25 

v-" 

T'l 

THE COURT: Thank you. 

So, I thank all counsel for the very able 

oral arguments, as well as the very capable briefs. I 

don't thank you for all of the -- for citing 200 

cases, necessarily, but I do thank you for your 

briefing. 

This action involves 57 lawsuits brought by 

cities and municipalities, alleging that Expedia had a 

duty to collect and remit certain hotel occupancy 

taxes. Some or perhaps all of those lawsuits allege 

unfair business practices, or consumer Protection 

claims. 

Dolores A. Rawlins, RPR, CRR, CSR Offioial Court Reporter, 206-296-9171 
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1 The Cit! of L!r a class action, was cited 

2 as a representative lawsuit, in which they claim 

15:34:05 3 

15t34:08 

15t34:15 5 

15:34; 20 6 

15:3h23 7 

1st34:2s a 

15:31.1:31 9 

15:34 ;35 10 

15:34:51 12 

:34:53 13 

15:34:56 14 

15:34:59 15 

15:3!h01 16 

15135:06 17 

lStlS:ll 18 

15:35;15 19 

15:35:26 20 

15135:32 21 

15:35:30 22 

15:35:41 23 

15:35:45 24 

135:47 25 

Expedia has a duty to collect and remit transient 

occupancy taxes on the retail price paid by customers 

for hotel rooms. But Expedia remits an insufficient 

amount of the occupancy taxes based on the wholesale 

price of the hotel rooms. 

Expedia itself has described in its SEC 

filings that the lawsuits concern Expedia's alleged 

failure to structure its transactions in a manner that 

entire amount paid to Expedia, rather than a portion 

of the price. But Expedia claims it intends to 

structure ita transactions or intended to structure 

its transactions in a way that captured and remitted 

all applicable taxes owed by customers. 

Expedia has a number of policies. It has 

six policies with the Steadfast zurich Insurance 

companies. We may have to go back and sort this out, 

because in the slides I have been given today by 

Expadia, they referenced the policies in a different 

manner. 

So it is a little hard for me to track 

which policies we are talking about, but my notes 

indicate from looking at the policies and the briefing 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 
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l5:36t24 9 
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that Steadfast and Zurich issued six policies. The 

first policy ran for six months period in 2004 and 

thereafter they were 12-month policies running from 

October to October of every year. 

The 2000 and 2001 policies do not define 

damages. 

79 

The 2002 through 2005 policies did provide 

a definition of damaqes. 

Coverage C, under all of the Steadfast 

Zurich policies, was similar in providing coverage for 

~···-··--~l?_!1~J.19,__±_1,._ "''"''_ii.~.X~~~g,t,'M~tlJ,;l".J,llit="-~"~qJUlt ... act t "~····· 1': t:O X:: ,.,..OX.-·w·w~··-· 

15:36:44 

5:36152 

15:37 H)l 

15:3'1t04 

1!h37 :OS 

l5:3'h09 

::1.5:37:13 

l5t37~19 

15;37;23 
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15:37142 

:37:45 
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omission creating a duty to defend any suit seeking 

damages on account of any act, error, or omission. 

There are differences in tha various policies in terms 

of the exclusions, which I will get to later. 

As to the Arrowood policies, there are 

three policies issued for ana-year periods between May 

2001 and May 2004; some or all of those policies were 

issued by their predecessor, Connecticut. 

Again, coverage C, contains similar 

language providing coverage for any negligent act, 

error or omission of tha insured, creating a duty to 

defend against any suit seeking damages on account of 

bodily harm act property damage or negligent act, 

error, or omission. Damages are not defined. 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 

Appendix - 118 



:31: 48 1 

:37:51 2 

15t37:57 3 

15~38;01 4 

15:39:05 5 

lth3th 11 6 

15;3S:U 7 

15~38:22 8 

l!h3l3t 26 9 

15:38t33 10 

~-·-·~.5: 38 I 3~_. __ 11. 

15:38:42 12 

:38:45 13 

15:38:45 14 

15:3!1:52 15 

l5t38t56 16 

l5t39~01 17 

15:3!h04 18 

1lh3Sh07 19 

15:39:08 20 

15:39:14 21 

15:3!h20 22 

15:3!:h23 23 

15;3SH26 24 

:39:28 25 

Again, there are some differences in the 

exclusionary sections, which I will get to later. 

None of these policies ware negotiated 

between the principals. They ware simply policies 

drafted by the insurer and accepted by the insured. 

Policy interpretation qu•stions are, of 

course, a question of law. The insured has the 

80 

initial burden of showing that the claim that they 

seek to have defended comes within the insuring 

agreement. If they meat that burden, it shifts to the 

.... :!1l1lY.Jz.~r to shQli-~t.hstt"~thiL-~J:utcl.ud.e.d""'"_w.iJ:h_~--,-~ .. " ... , .. 

ambiguous exclusions to be resolved in the favor of 

insured. 

The policy is to be read as a whole. 

Extrinsic evidence is not available, except with 

respect to when there has bean negotiation, and in 

some cases where the evidence is ambiguous or -- not 

the evidence, excuse me -- where the provisions are 

ambiguous. 

Although that exception applies only to 

benefit the insured with respect to exclusionary 

sections of the policy. 

The duty to defend of an insured on an 

action brought against a policyholder arises when the 

complaint is filed and when the allegations of the 

Dolores A. Rawlins, RPR, CRR, CSR otfioial Court Reporter, 206-296-9l7l 

Appendix - 119 



t39:31 

:39t34 

15:39:40 

15t39:44 

15:39:49 

l5t39t59 

HH40:01 

15:40108 

15:40:13 

15:40:17 

·-"---~?J.!!!JJ.L. 

15t40t46 

5140:52 

15:40~55 

15:40:59 

15: 41;05 

15:41:09 

l5t41:14 

15:41:17 

1$:41:22 

15:41:24 

15:41:29 

15:41:37 

15:41142 

5:41:47 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

111 

12 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

complaint could, if proven, impose liability upon the 

insured within the coverage of the policy. 

The court has particularly looked at the 

first question. Are these claims, claims for damages 

within the meaning of the policy? 

81 

With respect to those policies that do not 

have a definition far damages, the court would look to 

the dictionary definitions, but also looks to the case 

law. 

In this case, Expedia, the parties disagree 

on hOJ.•L.t!'l.iJL .~JL-i'lAL,~"~lttii;J;~-·-·EKJilEHii a , .a r!gll 84-.. ·w·$'-"'"~' -~· 

that it simply wasn 1 t col.lacted. Firat of all, it 

wasn't owed under their interpretation; it wasn't awed 

and it wasn't collected. They don't have it. So 

there is no basis for disgorgement or restitution. 

The insurer argues that, in fact, "they did 

collect it and kept it under the guise of service 

fees." 

Given the broad duty to defend, since both 

of those theories -- either one of those theories 

could nevertheless lead to the liability, given that 

the cities do nat have to prove intent, one of those 

theories, at least, would put this mora in the 

category of damages, rather than restitution. 

The court has been directed to look at 

Dolores A. Rawlins, RPR., CRR, CSR Official Court R~port~r1 20G-29EH11 71 
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82 

Pacific versus Burnett. They did discuss, in passing, 

whether the complaint sought damages as that term is 

defined in the policy. But Pacific pointed out that 

that policy had a specific exclusion for fines, 

sanctions or penalties against any insured, or the 

return of reimbursement of fees for professional 

service. 

My attention hasn't been brought to such a 

prcivision within these policies. So Pacific Insurance 

does not appear to help the insurers. This is 

'" .. Jt;i,J!J!.~l:Ji~llt .... ,truiltL.Aii".-t.h~_iJli:U:t:a :c s ax.g,uJst,_ ...• ap_.t.a~s ion 

case where someone is not paying their own taxes. 

This is rather more than of a situation 

where someone is violating the statutory duty, 

allegedly, but just as someone running a red light 

vi4latea a statutory duty and may end up with fines 

owned to the municipality but also could be result in 

liability. This is a situation where it is not their 

own unpaid taxes that are baing paid, but a question 

of whether their conduct leads to a breach in as much 

as they are not remitting other people's taxes under 

one theory of the case. 

As Expedia points out, although willful 

misconduct may be excluded from coverage under the 

policy, there is under at least one conceivable theory 

Dolo:ras A. Rawlins, RPR, cu, CSR Official Court Reporter, 206-296-9171 
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a situation where Expadia could be found to be liable 

under the underlying complaints, yet not have engaged 

in willful misconduct. 

So, for example, the court could ultimately 

determine that Expedi•'a theory of tax law is correct, 

but nevertheless, there was a miscalculation as to the 

amounts owed. They could have remitted the wrong 

amount. 

Their theory could have been they were only 

required to remit a percentage based on the wholesale 

"'····--·~5!.H.t30 _,J.:~L r-M"f ~'UUfLL-~!it.~-th~U.qiLJ1QmL~~a:r.:e.~aJ Cllla t i OO.Sr····-··m-.>f-
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remitted less than that. They would still owe to the 

city, based on that, and could be subject to liability 

based on that. 

The cases from other jurisdictions are 

interesting, but Washington appears to have 

extraordinarily vigorous protections for the insured 

with regards to the duty to defend. I think that Woo 

is the best example of that. 

Nor do the arguments on public policy or 

fortuity avail the insurer. Certainly, they argued 

that this could be contrary to public policy, because 

it could lead to delay in forwarding tax receipts -

this is not a tax evasion situation 1 though. It is 

not Expadia's taxes that they are allegedly failing to 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Reporter, 206-296-9171 

Appendix - 122 



15:46:08 

l5t46:l3 
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15:46125 

15146:29 

15:46:41 
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1 remit. It is other people's taxes. 

2 Sa certainly, although there may be public 

3 policy reasons to encourage people to remit those 

4 taxes on time, there are likewise public policy 

5 reasons for people not to be negligent on a score of 

6 other situations, to look behind them, when they back 

7 

8 

9 

10 

out, for example. Yet we don't forbid insurance for 

those purpoaesw 

The Queen City Farms allowed for -

although certainly made a distinction between 

------~s:.!~Lt! __ ll ·~-.ill!:J~ n tJ,,~A.1ll-".JUik:Bl!JiL.-Wll.f:1liJ;J"~:t, .. ~ .. lJ.tt.iJ::u:L,_., ... %th~aan~.l:!i!t¥z.-~. 

15:46t50 

:46:57 

15147:00 

15:47:03 

15147114 

15:41:20 

15:47:24 

15:47:29 

15:47:55 

15:4f.'IIOB 

15148:12 

15:49;14 

15:46t26 

:48:31 
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Farms still allowed for the possibility of coverage 

for a negligent pollution, even though that pollution 

is obviously something against public policy. 

The next thing that we turned to is whether 

these underlying lawsuits are nevertheless excluded 

under the exclusionary language in the insurance 

policies. There is some variety between the insurance 

policies. 

Because I am a little unsure now, based on 

my notes, as to which policiaa have which language, I 

am going to apeak more generally. 

A number of the policies indicates that for 

the purposes of this endorsement, any claim or suit 

baaed upon or ar.ising from any commingling of money, 

Dolores A. Rawlins, RPR, CRR, CSR Official Court Repoxter1 206-296-9171 

Appendix - 123 



l5:41h5l 

15t4St55 
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15:49108 

15:49:11 

15;49:17 
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1 or the inability to pay or collect money, at cetera, 

2 for any reason, whether on the part of the insured or 

3 

4 

5 

6 

7 

a 

9 

10 

any other party, is excluded. 

In those casas, that is a clear statement 

that the inability to pay or collect money is excluded 

from coverage. However, those policies fail to 

include language with respect to the failure to pay. 

Of course, one of the theories of -

probably the primary theory of the municipalities, is 

___ J:_S,Jj 9:~~-._ll .. 

it is not that Expedia didn't have the ability to pay 

_t!U~ne~.~ .... _1l:_a_:tha:L.t.h.~ .. -.aim~.fa i lad to.~~~:thiL ..... 

l5t49:24 

:49:27 

l5:49t30 

15:49:33 

15:49:37 

15:49:42 

15:49:49 

15:49;52 

15149:55 

15149159 

15150:02 

15:50:06 

15:50:10 

:50:14 
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money. Whether through negligence or wanton 

misconduct, it doesn't matter to the cities, because, 

of course, it is a strict liability situation. 

so, those policies exclusions would not 

assist the insurer. Those do not exclude coverage

However, the majority of the policies, I 

believe, have exclusionary language that states: 

"Any claim or suit based upon or arising 

from any commingling of money or the inability or 

failure to pay or collect money." 

These do have the operative language: 

"Inability or failure to pay or collect money." 

That language is broad. Those exclusions 

are broad. They are clear and unambiguous. 
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In excluding, "any inability or failure to 

pay or collect money," they use a number of examples. 

Those examples are probably considered to be the 

outliers to make it clear that they are not talking 

simply about willful failure to pay, but even 

regardless of the blamelessness of the insured, they 

are not going to cover. 

So evan if the insured goes into 

bankruptcy, and has no legal ability to pay those 

obligations, or receivership, or cease its operations, 

" ______ )5: ~J>: ~Ht_~l- "'_J;b a r !1tJ,J\L"~t2~iJ1!Jw""~~""llQ.._Q£t'llJi.~Ll.UU.iia :r.: t h at,.~.t.~,:ua.,_;,u n -F~ow-,.-~-·-·-lf--

15151:03 12 

~51:06 13 

15:51:11 14 

15:51:18 15 

15:51:23 16 

15;51:31 17 

15:51:36 18 

15:51139 19 

15:5lt44 20 

15:51:48 21 

15s5lt52 22 

15;51:55 23 

15t5l:sa 24 

152:00 25 

policy. The court agrees with the insurer, that the 

exclusion applies to the entire policy and that it is 

intended to apply to the duty to defend; that there 

is, therefore, no Q9Veraga under those sections. 

Then there is another policy version of the 

exclusions in soma of the Arrowood and Steadfast 

policies, which states: 

"This policy does not apply under coverage 

C to any liability arising out of or contributing to 

by the commingling of money or the inability or 

failure to pay or collect any money for any reason, 

including the following." 

Thera again, a number of examples are 

provided, such as bankruptcy. And further, coverage 
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152:06 1 is excluded, regardless of whether such commingling of 

2 the money, or failure, or inability to pay or collect 

15:52110 

15:52:12 

15:52:13 

15:52:17 

15:52:22 

15:52t27 

15:52:33 
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4 
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a 
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15:52:39 10 

15:52147 12 

#.52149 13 

15:52:52 14 

15:52:57 15 

15:53:06 16 

l5:5::.hl2 17 

15:53:15 18 

15:53:20 19 

15t53:44 20 

15:53t50 21 

151.53:55 22 

15:53:57 23 

15:54101 24 

:54:03 25 

money is on the part of the insured or any ather 

party. 

Again, those exclusions do clearly exclude 

coverage and the obligation to defend, because it 

references "the policy." Without a policy, there is 

no duty to defend. Because, after all, what you are 

purchasing the policy for, is for bath indemnification 

and defense. If you haven't purchased a policy you, 

defend you. 

Therefore, that provision is clear. It ia 

unambiguous. It is not the product of the 

negotiations. It covers the gamut of inability o~ 

failure to pay, or collect any money for any reason 

under any conceivable theory that Expedia could be 

held liable. It all comes around, still, back to "the 

inability or failure to pay or collect money." 

I will depend upon you to match up my 

decision with the particular insurance policies I 

think that I have clarified. I think that I have 

identified the language that I am talking about. 

I believe that since we are nat going to 

address the estoppal argument, that addresses the 
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arguments raised by each of you. 
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8. BXPEDlA,JNC.,,.a Delaware: corporation;; 
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9 Partnersllip;JlOTBLS.COM~GP .• LLC;aToxas 
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13 
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Honorable Kimberley Prochnau 

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR KING COUNTY 

EXPEDIA, INC., a Washington corporation; No. 1'0-2-41017-1 SEA 
EXPEDIA, INC., a Delaware corporation; 
HOTELS.COM, L.P., a Texas Limited Liability AMENDED 
Partnership; HOTELS.COM, GP, LLC, a Texas NOTICE OF DEPOSITION OF EXPEDIA, 
Limited Liability Company; HOTWIRE, INC., INC., HOTELS.COM, L.P., HOTELS.COM, 
a Delaware corporation; TRA VELSCAPE, a GP, LLC, HOTWIRE, INC., & 
Nevada Limited Liability Company, TRA VELSCAPE, LLC 

Plaintiffs, 

vs. 

STEADFAST INSURANCE COMPANY, a 
Delaware corporation, and ZURICH 
AMERICAN INSURANCE COMPANY, a 
New York corporation, 

Defendants. 

TO: Expediflt Inc., a Washington corporation; Expedi~tt Inc., a Delaware 
corporation; Hotels. com, L.P ., a Texas Limited Liability Partnership; 
Hotels.com, GP, LLC, a Texas Limited Liability Company; Hotwire, Inc., a 
Del.aware corporation; Travelscape, a Nevada Limited Liability CompanL_ 
Plamdffs . 

AND TO: Mark Parris, Orrick Herrington & Sutcliffe LLP, Plaintiffs' Attorneys 

PLEASE TAKE NOTICE that in accordance with CR 30(b)(6), Steadfast Insurance 

Company and Zurich American Insurance Company (collectively "Zurich") will take the 

AMENDED NOTICE OF DEPOSITION OF EXPEDIA,INC., 
HOTELS.COM, L.P., HOTELS.COM, GP, LLC, HOTWIRE, INC.,&. 
TRA VELSCAPE, LLC- PAGE I 

657661/232.0001 
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deposition ofExpedia, Inc., Hotels.com, L.P., Hotels.com, GP, LLC, Hotwire, Inc., and 

Travelscape (collectively "Expedia'') on THURSDAY, MAY 31,2012 at 10:00 A.M. at the 

offices of Forsberg & Umlauf, P.S., 901 Fifth Avenue, Suite 1400, Seattle, Washington 

98164"2050. Expedia must designate one or more officers, directors, or managing agents, or 

other persons who consent to testify on their behalf, on the matters identified in Attachment A 

to this notice. 

DATED this 22nd day of May. 

FORSBERG & UMLAUF, P.S. 

/UdM!k, 
Mtchael P. Hooks, WSBA #24153 
FORSBERG & UMLAUF, P.S. 
Attorney for Defendants Steadfast Insurance Co. 
& Zurich American Insurance Co • 

AMENDED NOTICE OF DEPOSITlON OF EXPEDIA, INC., 
HOTELS~COM, L.P., HOTELS.COM, OP, LLC, HOTWIRE, INC., &. 
TRA VELSCAPE, LLC- PAGE 2 

FORSBERG & UMLAUF, P.S. 
ATTORNEYS AT LAW 

901 FIF'Ill AVENUE • SUITE 1400 
SEATTLE, WASHINGTON 98164-2050 

(206) 689·8500 • (206) 689-8501 FAX 657661 I 232.0001 
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s. Expedia' s defense of the Underlying Actions, including: 

(a) Identities of counsel involved in defense and timing of their retention; 
(b) The timing, nature, and extent of discovery conducted; 
(c) Mediations or other alternative dispute resolution proceedings conducted, 

including the results of such proceedings; 
(d) Settlement offers made, including the results of such offers; and 
(e) Defense expenses incurred to date (segregated by underlying action). 

6. Expedia's search for and production of documents responsive to Zurich's requests for 
production. 

7. Expedia's adoption. implementation. and/or alteration of the "merchant model" business 
model described in paragraph 9 of the Maher Declaration, including but not limited to: 

(a) When Expedia first adopted its "merchant model" business model for 
hotel transactions; 
(b) Any changes to Expedia's "merchant model" business model for hotel 

transactions since the "merchant model" was first adopted, including, but 
not limited to, any periods of time during which Expedia, in calculating the 
"tax recovery charge" charged to its customers, used ''the total retail price 
the customer ultimately pays to Expedia" instead of the "rent charged by 
the hotel operator'' (as the terms in quotation marks are used in paragraph 
16 of the Maher Declaration)? 

(c) The persons involved in Expedia's decisions to adopt, implement, and/or 
alter the "merchant model" business model for hotel transactions since 
January 1, 2000; and 

(d) Expedia's investigation or analysis conducted in connection with the 
adoption, implementation, and alteration of the "merchant model" business 
model for hotel transactions since January 1, 2000. 

8. Whether and to what extent Expedia committed any mistakes, errors, miscalculations, 
and/ or misapplication of rates in calculating "tax recovery charges" charged to customers or remitting 
amounts recovered as "tax recovery charges" from customers to hotels. The term "tax recovery 
charges" as used in this topic has the same meaning as used in paragraph 16 of the Maher Declaration. 

9. Expedia's retention or engagement ofnon"attomey consultants, including, but not limited 
to, accountants, lobbyists, public relations advisors, and/or investor relations advisors, in connection 
with the hotel occupancy tax issues that are the subject of the Underlying Actions. 

10. Expedia' s communications with any brokers relating to the Underlying Actions or the 
hotel occupancy tax issues that are the subject of the Underlying Actions. 

11. Expedia' s Travel Agent Professional Liability policy renewals for the October 1, 2005 -
October 1, 2006 and October 1, 2006- October 1, 2007 policy periods . 

Attachment A - page 2 

Appendix - 140 



• 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

• 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

__. 22 
<( 
.? 23 -

·~24 
0 

Honorable Kimberley Prochnau 

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON 
IN AND FORKING COUNTY 

EXPEDIA, INC., a Washington corporation; 
EXPEDIA, INC., a Delaware corporation; 
HOTELS.COM, L.P., a Texas Limited Liability 
Partnership; HOTELS.COM, GP, LLC, a Texas 
Limited Liability Company; HOTWIRE, INC., 
a Delaware corporation; TRA VELSCAPE, a 
Nevada Limited Liability Company, 

Plaintiffs, 

vs. 

STEADFAST INSURANCE COMPANY, a 
Delaware corporation, ZURICH AMERICAN 
INSURANCE COMPANY, a New York 
corporation; ROYAL & SUN ALLIANCE, a 
foreign corporation; ARROWPOINT CAPITAL 
CORP., a Delaware corporation; ARROWOOD 
SURPLUS LINES INSURANCE COMPANY, 
a Delaware corporation; ARROWOOD 
INDEMNITY COMPANY, a Delaware 
corporation, 

Defendants. 

No.10·2-4l017-1 SEA 

SECOND INTERROGATORIES AND 
REQUEST FOR PRODUCITON TO 
PLAINTIFFS OF DEFENDANTS 
STEADFAST INSURANCE COMPANY 
AND ZURICH AMERICAN INSURANCE 
COMPANY 

COMES NOW Defendants Steadfast Insurance Company ("Steadfast") and Defendant 

Zurich American Insurance Company ("ZAIC") (collectively, "Zurich"), by counsel, and 

submits the following Interrogatories and Requests for Production to Plaintiffs Expedia, Inc., 

a· Washington Corporation, Expedia, Inc., a Delaware Corporation, Hotels. com, L.P., 

SECOND INTERROGATORIES AND REQUEST FOR PRODUCITON TO 
PLAINTIFFS OF DEFENDANTS STEADFAST INSURANCE COMPANY AND 
ZURICH AMERICAN INSURANCE COMPANY- PAGE I 

623467 /232.0001 
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taxes", or any other similar charge. 

RESPONSE: 

REQUEST FOR PRODUCTION NO. 10: Produce any and all 

DOCUMENTS relating to any occasion(s) since 2000 on which EXPEDIA applied the 

incorrect TAX rate in connection with its remittance of TAXES to any of the TAXING 

AUTHORITIES involved in the UNDERLYING ACTIONS. 

RESPONSE: 

DATED this 17th day of February 2012. 

FORSBERG & UMLAUF 

/UWflt;L 
MicllBelP. Hooks, WSBA # 24153 
Matthew S. Adams, WSBA# 18820 
Attorneys for Defendants 
Steadfast Insurance Company 
Zurich American Insurance Company 

SECOND INTERROGATORIES AND REQUEST FOR PRODUC!TON TO 
PLAINTIFFS OF DEFENDANTS STEADFAST INSURANCE COMPANY AND 
ZURICH AMERICAN INSURANCE COMPANY- PAGE 14 

FORSBERG & UMLAUF, P ,S, 
ATTORNEYS AT LAW 

901 FIFTH AVENUE • SUITE 1400 
SEAITLE, WASHINGTON 98164-2050 

{206) 689·8500 • {206) 689·8501 FAX 623467/232.0001 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

WELLMAN & 
corporation, 

Plaintiff, 

OREGON MUTUAL INSURANCE) 
COMPANY, an Oregon corporation, 

Appellant, 

v. 

HARTFORD FIRE INSURANCE 
COMPANY, 

Respondent. 

) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DIVISION ONE 

PUBLISHED OPINION 

FILED: September 17, 2012 

Leach, C.J.- Oregon Mutual Insurance Company appeals a trial court's 

summary dismissal of its lawsuit against Hartford Fire Insurance Company, 

which asserted claims based on Hartford's refusal to defend two underlying 

lawsuits. A lawsuit triggers an insurer's duty to defend if the insurance policy 

between the insurer and insured conceivably covers the complaint's allegations. 1 

Because no conceivable interpretation of the complaints in the lawsuits at issue 

here could have triggered Hartford's obligations under its policy with the insured, 

we affirm. 

1 Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43, 52-53, 164 P.3d 454 
(2007). 
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NO. 66755-6-1 I 2 

FACTS 

This matter arises from two underlying lawsuits involving the construction 

of the Olympic Condominiums in Bellingham: Buchholz v. Wellman & Zuck. Inc., 

and State Farm Fire & Casualty Co. v. Wellman & Zuck. Inc. 

Appellant Oregon Mutual is the assignee of Wellman & Zuck Inc. 

(Wellman), which acted as the general contractor on the condominium project. 

As part of the project, Wellman subcontracted with Otis Elevator Company to 

install an elevator. At Otis's request, respondent and cross appellant Hartford 

issued a specialized owners and contractors protective (OCP) policy to Wellman 

as the named insured. The OCP policy applies to claims for "property damages" 

caused by an "occurrence" arising from operations performed by Otis for 

Wellman. The OCP policy covered the period from October 1, 1995, to October 

1, 1996. Construction of the condominiums lasted from 1995 until 1999. 

In January 2002, the condominium developer filed the Buchholz lawsuit, 

alleging that Wellman breached the construction contract by failing to provide 

defect-free work, and "as a direct and proximate result ... the condominiums 

and common spaces therein have suffered severe and significant water damage 

which require repair." Exterior Research & Design (ERD) investigated the 

condominiums for construction defects and associated damages. ERD's report, 
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issued in November 2002, describes no defect allegations, damages, or repair 

recommendations related to the elevator installation. 

In January 2003, one year after the Buchholz lawsuit was filed, Wellman's 

attorney, Frank Chmelik, tendered its defense to Hartford. Four months later, 

Hartford declined this tender. 2 Meanwhile, several condominium owners 

intervened in the Buchholz litigation and asserted third party claims against the 

developer. The developer's insurer, State Farm Fire & Casualty Company, 

defended and settled those claims. In July 2003, State Farm sued Wellman to 

recover the full settlement amount. The State Farm complaint alleged 

"substantial defects in the work performed by Wellman & Zuck, Inc. in the 

construction of the Olympic Condominium" and asserted the Buchholz litigation 

was based on "damages arising from the construction, marketing and sale of 

2 In a letter to Chmelik, Hartford explained its position: 
The claims against Wellman & Zuck, Inc., involve economic 

loss arising out of a breach of agreement and inadequate design 
and construction. The damages alleged are not "property damage" 
or "bodily injury," nor are the damages the result of an "occurrence" 
as defined by the Policy. Thus, coverage for these damages would 
be precluded under section I, of the Policy .... 

Additionally, since the Complaint does not specify a date 
when the damages are alleged to have occurred, to the extent that 
any of these damages occurred outside of the policy period, no 
coverage would be provided. 

Lastly, even if there had been coverage provided under the 
insuring Agreement, there are exclusions that would apply to the 
claim. 
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units, limited common areas and common areas" of the condominiums. 

In August 2004, Wellman tendered the State Farm defense to Hartford, 

noting that State Farm's claim was "distinct from" but "related to and involves the 

same underlying facts as the previous notice of claim." Hartford also declined to 

defend the State Farm litigation. Chmelik responded with a second letter, 

informing Hartford that Wellman believed its failure to defend constituted bad 

faith. The letter reiterated that the damages alleged in the State Farm complaint 

included "water intrusion and resulting water damage, and other damage" and 

offered to provide Hartford with documentation, including ERD's report. Hartford 

did not respond to this letter. 

Oregon Mutual defended Wellman and paid to settle the claims against 

it.3 In November 2005, Oregon Mutual, acting on its own behalf and as 

Wellman's assignee, sued Hartford, alleging claims for breach of contract, bad 

faith, negligence, statutory violations, a Consumer Protection Act (CPA)4 

violation, attorney fees, estoppel, contribution, and subrogation. A volley of 

summary judgment motions followed, resulting in the trial court dismissing each 

of Oregon Mutual's claims against Hartford. The procedural facts follow. 

3 Oregon Mutual insured Wellman under a policy effective from May 1, 
1994, to May 1, 1999. 

4 Ch. 19.86 RCW. 
-4-
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In May 2006, Oregon Mutual moved for summary judgment on its claims 

for breach of contract, bad faith, the CPA violation, and attorney fees. On 

October 6, the trial court granted Oregon Mutual's motion in part, ruling that 

Hartford had breached its duty to defend both lawsuits in bad faith. 5 Oregon 

Mutual then filed a motion for partial summary judgment, arguing that Hartford 

could not rebut the presumption of harm arising from the trial court's bad faith 

ruling. Hartford filed a cross motion for summary judgment on the ground that 

Wellman suffered no harm from Hartford's breach because the complaints did 

not implicate Otis's elevator installation. On June 8, 2007, the trial court entered 

an order denying both the motion and the cross motion. Later, Hartford filed a 

motion to vacate the portion of the trial court's October 6, 2006, partial summary 

judgment order finding Hartford had acted in bad faith. The trial court granted 

Hartford's motion. Oregon Mutual filed a motion for reconsideration and 

clarification, which the trial court denied. 

Oregon Mutual sought discretionary review of the trial court's order 

granting Hartford's motion to vacate. A commissioner of this court denied 

5 The trial court declined to rule on (1) whether Hartford's bad faith 
resulted in estoppel to deny coverage, (2) to what extent Oregon Mutual was 
entitled to damages as a result of Hartford's bad faith breach of its duty to 
defend, (3) whether and to what extent Oregon Mutual was entitled to damages 
under the CPA, or (4) whether and to what extent Oregon Mutual was entitled to 
attorney fees and costs under Olympic Steamship Co. v. Centennial Insurance 
Co., 117 Wn.2d 37, 811 P.2d 673 (1991 ). 
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discretionary review on February 7, 2008, after finding that the petition did not 

meet RAP 2.3(b)'s requirements. 

Back in the trial court, Hartford moved to dismiss Oregon Mutual's 

estoppel claim. Hartford argued that Oregon Mutual had unclean hands 

because it tendered the defenses to Hartford "knowing" that Otis's work did not 

cause the Buchholz and State Farm plaintiffs' damages. Therefore, according to 

Hartford, Oregon Mutual could not avail itself of this equitable remedy. The trial 

court granted Hartford's motion and dismissed Oregon Mutual's estoppel claim. 

Oregon Mutual then moved for partial summary judgment and requested 

that the court rule that Hartford breached its duty to defend both lawsuits. 

Hartford filed a counter motion asserting it had no such duty. The trial court 

granted Oregon Mutual's motion in part, ruling as a matter of law that Hartford 

breached its duty to defend the Buchholz lawsuit but that Hartford did not have a 

duty to defend the State Farm lawsuit. 

Reviving its "unclean hands" argument, Hartford moved to dismiss 

Oregon Mutual's claim for attorney fees under Olympic Steamship Co. v. 

Centennial Insurance Co.6 The trial court granted Hartford's motion. Next, 

Hartford moved to dismiss all of Oregon Mutual's remaining claims. The trial 

6 117 Wn.2d 37, 811 P.2d 673 (1991). 
-6-
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court granted Hartford's motion in part, dismissing Oregon Mutual's contribution 

claim. In August 2010, Hartford moved to dismiss Oregon Mutual's bad faith and 

CPA claims. In October, the trial court granted Hartford's motion. Oregon 

Mutual asked the trial court to revise its ruling that Hartford did not have a duty 

to defend the State Farm lawsuit. The trial court declined to do so. 

In December 2010, Hartford moved for summary judgment dismissal of 

Oregon Mutual's remaining breach of contract and negligence claims based on 

its argument that Wellman suffered no damages from Hartford's failure to defend 

the Buchholz lawsuit. In turn, Oregon Mutual moved for an order requiring 

Hartford to pay all Buchholz defense costs. On February 4, 2011, the trial court 

denied Oregon Mutual's motion for defense costs and granted Hartford's motion, 

stating, "[A]II of Plaintiff's claims against Hartford in this matter have been 

Dismissed with Prejudice." 

Oregon Mutual appeals the trial court's orders dismissing its claims 

against Hartford. Hartford cross appeals, arguing the trial court erred by finding 

it breached its duty to defend the Buchholz lawsuit. 

STANDARD OF REVIEW 

We review summary judgment orders de novo, engaging in the same 

inquiry as the trial court,? Summary judgment is appropriate only when there are 

-7-

Appendix - 149 



NO. 66755-6-1/ 8 

no genuine issues of material fact and the moving party is entitled to judgment 

as a matter of law. 8 When reviewing a summary judgment order, we consider 

the facts and reasonable inferences from the facts in the light most favorable to 

the nonmoving party. 9 

ANALYSIS 

Duty To Defend 

Central to this appeal and cross appeal is whether Hartford breached its 

duty to defend the Buchholz and State Farm lawsuits. We conclude that 

Hartford had no duty to defend either lawsuit because no facts alleged in either 

complaint, if proven, would have imposed liability under the OCP policy. 

An insurance company's duty to defend, which is broader than the duty to 

indemnify,10 "arises at the time an action is first brought, and is based on the 

potential for liability."11 A lawsuit triggers the duty to defend if the complaint 

against an insured alleges facts that could, if proven, impose liability upon the 

insured within the policy's coverage. 12 With two exceptions not applicable here, 

7 Hadley v. Maxwell, 144 Wn.2d 306, 310, 27 P.3d 600 (2001). 
8 CR 56(c). 
9 Right-Price Recreation. LLC v. Connells Prairie Cmty. Council, 146 

Wn.2d 370, 381, 46 P.3d 789 (2002). 
10 Woo, 161 Wn.2d at 52. 
11 Truck Ins. Exch. v. VanPort Homes. Inc., 147 Wn.2d 751, 760, 58 P.3d 

276 (2002). 
-8-
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the duty to defend must be determined from the complaint. 13 "An insurer is not 

relieved of its duty to defend unless the claim alleged in the complaint is 'clearly 

not covered by the policy."'14 Therefore, if the insurance policy conceivably 

covers the allegations in the complaint, an insurer must defend the lawsuit.15 

We liberally construe an ambiguous complaint in the insured's favor. 16 

But a complaint must "give the opposing party fair notice of what the claim is and 

the ground upon which it rests."17 

The OCP policy providing liability coverage required Hartford to "pay 

those sums that the insured becomes legally obligated to pay as damages 

because of ... 'property damage' to which this insurance applies." As relevant 

here, the policy applies only if the property damage caused by Otis's operations 

at the condominiums occurred during the policy period. The policy defines 

"property damages" as "[p]hysical injury to tangible property, including all 

resulting loss of use of that property ... or ... [l]oss of use of tangible property 

that is not physically injured." "Occurrence" is "an accident including continuous 

12 Truck Ins., 147 Wn.2d at 760 (quoting Unigard Ins. Co. v. Leven, 97 
Wn. App. 417, 425, 983 P.2d 1155 (1999)). 

13 Woo, 161 Wn.2d at 53. 
14 Woo, 161 Wn.2d at 53 (quoting Truck Ins., 147 Wn.2d at 760). 
15 Woo, 161 Wn.2d at 53. 
16 Woo, 161 Wn.2d at 53. 
17Lewis v. Bell, 45 Wn. App. 192, 197, 724 P.2d 425 (1986) (citing 

Lightner v. Balow, 59 Wn.2d 856, 370 P.2d 982 (1962)). 
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Appendix- 151 



NO. 66755-6-1 I 10 

or repeated exposure to substantially the same general harmful conditions." 

The Buchholz complaint generally alleged breach of the construction 

contract and its warranty that caused water damage. The complaint specifically 

alleged damage for the installation of siding, vinyl covering applied to decks, 

roofing and flashing, failure to install window coverings, and failure to install 

landscaping. The complaint made no reference to any act or omission of Otis or 

the elevator generally. 

The State Farm complaint contained far fewer factual allegations. It 

alleged substantial delays and substantial defects in the work performed by 

Wellman constituting breaches of the construction contract and its warranty and 

causing damage to condominium unit owners. State Farm settled these claims 

and sought indemnification. Like the Buchholz complaint, this complaint made 

no reference to any act or omission of Otis or the elevator generally. 

Even a liberal construction of these two complaints cannot support 

Oregon Mutual's contention that it pleaded sufficient allegations, if proved, to 

trigger the OCP policy's provision providing coverage for "property damage" 

arising out of Otis's work. The reading that Oregon Mutual urges us to 

adopt-that general allegations of water damage and construction defects 

implicates Otis's elevator installation-lies beyond the range of conceivable 
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reasonable interpretations and is simply speculative. Additionally, under Oregon 

Mutual's broad reading, the complaints would implicate the work of every 

contractor involved in the condominiums' construction. More broadly, any 

complaint alleging defective performance of a construction contract, without 

more, would implicate the insurer for every entity providing labor or materials to 

the project. In short, Oregon Mutual's interpretation is unreasonable, and we 

decline to adopt it. 

The complaints did not trigger Hartford's duty to defend. Therefore, 

Hartford did not breach its duty by rejecting the tenders. Although the trial court 

did not err by ruling that Hartford did not breach its duty to defend State Farm, it 

erred by ruling that Hartford breached its duty to defend Buchholz. But the trial 

court ultimately dismissed Oregon Mutual's claims for Hartford's alleged 

breaches of the duty to defend, making reversal unnecessary. 

Bad Faith 

Oregon Mutual claims the trial court erred by dismissing its bad faith 

claims. An insurer has an obligation to act in good faith. 18 The failure to provide 

a defense may provide the basis for a bad faith claim. 19 The insured does not 

18 Tank v. State Farm Fire & Cas. Co., 105 Wn.2d 381, 385, 715 P.2d 
1133 (1986). 

19 Am. Best Food. Inc. v. Alea London. Ltd., 168 Wn.2d 398, 412, 229 
-11-
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establish bad faith when the insurer denies coverage or fails to provide a 

defense based upon a reasonable interpretation of the insurance policy.20 

Because Hartford did not breach its duty to defend, the trial court did not err by 

dismissing Oregon Mutual's bad faith claim. 

Estoppel 

Oregon Mutual claims that the trial court should not have dismissed its 

estoppel claim. If the insurer acted in bad faith, there is a presumption of harm 

and coverage by estoppel.21 Therefore, a viable estoppel claim requires a 

finding that the defendant acted in bad faith. Because Hartford did not act in 

bad faith, the trial court properly dismissed Oregon Mutual's estoppel claim. 22 

Consumer Protection Act 

We next turn to Oregon Mutual's claim that the trial court erred by 

dismissing its CPA claim. We review whether a party's particular actions gave 

rise to a CPA violation de novo, as a question of law.23 Generally, to prevail in a 

P .3d 693 (201 0) ("An insurer acts in bad faith if its breach of the duty to defend 
was unreasonable, frivolous, or unfounded."). 

20 Overton v. Consol. Ins. Co., 145 Wn.2d 417, 433, 38 P.3d 322 (2002) .• 
21 Holly Mountain Res. Ltd. v. Westport Ins. Corp., 130 Wn. App. 635, 

650, 104 P.3d 725 (2005). 
22 Given the resolution of this issue, we need not discuss Hartford's 

argument that the unclean hands doctrine precludes Oregon Mutual's estoppel 
claim. 

23 Ledcor Indus .. Inc. v. Mut. of Enumclaw Ins. Co., 150 Wn. App. 1, 12, 
-12-
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private CPA claim, the plaintiff must prove (1) an unfair or deceptive act or 

practice, (2) occurring in trade or commerce, (3) affecting the public interest, (4) 

injury to a person's business or property, and (5) causation. 24 A violation of an 

insurance regulation constitutes an unfair trade practice, which may result in 

CPA liability if the remaining elements are established. 25 Further, "bad faith 

constitutes a per se violation of the CPA."26 

Because Oregon Mutual cannot establish bad faith on Hartford's part, it 

cannot establish a per se violation of the CPA on that basis. Therefore, it must 

show that its claim meets the elements of the five-part test. Because Oregon 

Mutual cannot demonstrate injury and resulting damage, it cannot establish the 

fourth element. Oregon Mutual claims $5,100 in damages, which is the amount 

it claims it expended attempting to persuade Hartford to defend the lawsuits. In 

the duty to defend context, damages may include "the amount of expenses, 

including reasonable attorney fees the insured incurred defending the underlying 

action."27 Oregon Mutual, however, did not incur $5,100 in attorney fees 

defending the lawsuit. And it has not cited relevant authority demonstrating that 

206 P.3d 1255 (2009). 
24 Hangman Ridge Training Stables. Inc. v. Safeco Title Ins. Co., 105 

Wn.2d 778, 784-85, 719 P.2d 531 (1986). 
25 Ledcor, 150 Wn. App. at 12. 
26 Ledcor, 150 Wn. App. at 12. 
27 Kirk v. Mount Airv Ins. Co., 134 Wn.2d 558, 561, 951 P.2d 1124 (1998). 

-13-

Appendix - 155 



NO. 66755-6-1 I 14 

prelitigation damages are recoverable under these circumstances. Additionally, 

the record does not support Oregon Mutual's arguments that Hartford violated 

the insurance regulations by inadequately responding to the tender of defense. 

For these reasons, the trial court properly dismissed Oregon Mutual's CPA 

claim. 

Contribution 

Oregon Mutual claims entitlement to contribution. "Contribution in tort is 

the right of one who has paid a common liability to recover a portion of the 

payment from another tortfeasor who shares in that common liability."28 "In the 

context of insurance law, contribution allows an insurer to recover from another 

insurer where both are independently obligated to indemnify or defend the same 

loss."29 Equity does not provide a right for an insurer to seek contribution from 

another insurer who has no obligation to the insured.30 Oregon Mutual's 

contribution claim against Hartford fails.31 

28 Kottlerv. State, 136 Wn.2d 437,441,963 P.2d 834 (1998). 
29 Mut. of Enumclaw Ins. Co. v. USF Ins. Co., 164 Wn.2d 411,419,191 

P.3d 866 (2008). 
30 Mut. of Enumclaw, 164 Wn.2d at 420. 
31 Further, Oregon Mutual did not oppose Hartford's argument below that 

the contribution claim be dismissed. Oregon Mutual therefore failed to raise an 
issue regarding contribution for trial, and the trial court did not err by dismissing 
the claim. See Young v. Key Pharm .. Inc., 112 Wn.2d 216, 225, 770 P.2d 182 
(1989). 
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Negligence 

A party claiming negligence must prove (1) duty, (2) breach, (3) 

causation, and (4) injury.32 The parties dispute only whether Oregon Mutual 

raised a genuine issue of material fact regarding the fourth element. As we 

discussed in the context of Oregon Mutual's CPA claim, Oregon Mutual has not 

established that the prelitigation costs it claims as damages are recoverable for 

an alleged breach of the duty to defend. Therefore, Oregon Mutual did not raise 

a genuine issue of material fact regarding damages, and the trial court did not 

err by granting Hartford summary judgment on Oregon Mutual's negligence 

claim. 

Defense Costs 

Oregon Mutual claims that Hartford is liable for all defense costs. 

Damages recoverable in the failure to defend context include "(1) the amount of 

expenses, including reasonable attorney fees the insured incurred defending the 

underlying action, and (2) the amount of the judgment entered against the 

insured."33 Because Hartford did not breach its duty to defend, it is not liable for 

any share of defense costs. 

32 Dombrosky v. Farmers Ins. Co. of Wash., 84 Wn. App. 245, 261, 928 
P.2d 1127 (1996). 

33 Kirk, 134 Wn.2d at 561. 
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Olympic Steamship Attorney Fees and Fees on Appeal 

Oregon Mutual claims entitlement to attorney fees on appeal and below 

based on Olympic Steamship. An insured may recover Olympic Steamship fees 

when an insurer "compels the insured to assume the burden of legal action, to 

obtain the full benefit of his insurance contract."34 Recovery of Olympic 

Steamship fees stands as an equitable exception to the American Rule on 

attorney fees. 35 We review a party's entitlement to attorney fees as a question of 

law, de novo.36 

Because Oregon Mutual has not prevailed on appeal, Oregon Mutual is 

not entitled to fees under Olympic Steamship. For the same reason, Oregon 

Mutual was not entitled to fees below. The trial court did not abuse its discretion 

by denying Oregon Mutual's request for fees. 

CR 11 Sanctions 

Hartford requests attorney fees on appeal under CR 11, arguing that 

Oregon Mutual's appeal "is not grounded in fact or warranted by law or brought 

34 Olympic S.S., 117 Wn.2d at 53._ 
35 McRory v. N. Ins. Co. of New York, 138 Wn.2d 550, 554, 980 P.2d 736 

(1999). Under the American Rule, each party pays its own attorney fees and 
costs unless an award of litigation costs is authorized by statute, rule, or case 
law. Johnson v. Horizon Fisheries. LLC, 148 Wn. App. 628, 633, 201 P.3d 346 
(2009). 

36 Ledcor, 150 Wn. App. at 16. 
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in good faith." Under RAP 18.9, we may impose sanctions based on a frivolous 

appeal. An appeal is frivolous if it presents no debatable issues upon which 

reasonable minds could differ and there is no possibility of reversal. 37 We 

resolve all doubts regarding the frivolous nature of an appeal in favor of the 

appellant.38 Resolving all doubts in Oregon Mutual's favor, we conclude that 

sanctions or fees are not appropriate. We decline to exercise our discretion to 

award fees in this case and deny Hartford's request. 

CONCLUSION 

Hartford did not breach its duty to defend the Buchholz and State Farm 

lawsuits, and Oregon Mutual fails to raise a genuine issue of material fact 

regarding its other claims. The trial court did not err by granting Hartford 

summary judgment. We affirm. 

WE CONCUR: 

37 In reMarriage of Schumacher, 100 Wn. A~~~ 97 .2d 399 
(2000). 

38 Skinner v. Holgate, 141 Wn. App. 840, 858, 173 P.3d 300 ( 
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