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I INTRODUCTION

Respondents in the consolidated cases of Fergen v. Sestero, No.
88819-1, and Appukuttan v. Overlake Medical Center, No. 89192-3,
jointly provide this answer to the Brief of Amicus Curiae Washington
State Association of Justice Foundation (WSAJF).

WSAJF does not dispute that this Court and the Washington
Courts of Appeal have long held that the giving of an “error of judgment”
instruction, or as now styled in WPI (Civ.) 105.08, an *exercise of
judgment” instruction, is proper, provides useful watchwords, and is
within the trial court’s discretion in medical malpractice cases where there
is evidence that the defendant physician (1) was confronted with a choice
among competing therapeutic techniques or among medical diagnoses,
and (2) in arriving at the choice the physician made, the physician
exercised reasonable care and skill within the standard of care the
physician was obliged to follow. Nor does WSAJF contend that, under the
parameters laid out in that long-standing Washington precedent, the trial
courts in either Fergen or Appukuttan abused their discretion in giving the
“exercise of judgment” instructions they gave or that the instructions given
were incorrect statements of the law,

Rather, without showing that Washington’s long-standing

precedent concerning the “error of judgment,” or now the “exercise of
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judgment” instruction (as phrased to eliminate references to such words as
“honest error” or “error of judgment™), is either incorrect or harmful,’
WSAJF nonetheless asks this Court to overrule decades of case law and
declare that the instruction is now somehow unnecessary, confusing, and
unfair, There was and is nothing incorrect or harmful about what the
Washington courts have held over all these decades concerning the
propriety of the instruction, and thus WSAJF’s attempt to persuade this
Court to reject stare decisis principles should be rejected,

II. ARGUMENT AND AUTHORITY

A. Nothing Has Changed to Suddenly Render the “Exercise of
Judgment” Instruction Incorrect or Harmful When Given in Cases
Like These Consolidated Cases.

Twenty-seven years ago, in Watson v. Hockett, 42 Wn, App. 549,
555-57, 712 P.2d 855 (1986), the Court of Appeals held that what was
formerly known as the “error of judgment” instruction was confusing,
unnecessary, and an imprqper statement of the law that altered the
standard of care set forth in RCW 7.70.040, On review, this Court
disagreed, decisively reversed, and held that, when “given in connection
with a proper standard of care instruction” and when “used in the manner

and form approved herein,” the error of judgment instruction supplements

' WSAJF, at least in passing, does acknowledge, WSAJF Br. at 9 (citing State v. Devin,
158 Wn.2d 157, 168, 142 P.3d 599 (2006)), that the rule in Washington for “overruling
precedent” is that the Court will not overrule precedent unless it concludes that the
precedent is “incorrect and harmful.”
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and clarifies the standard of care and serves an important purpose to:
provide useful watchwords to remind judge and jury that
medicine is an inexact science where the desired results
cannot be guaranteed, and where professional judgment

may reasonably differ as to what constitutes proper

treatment, [Italics in original.]

Watson v. Hockett, 107 Wn.2d 158, 166-67, 727 P.2d 669 (1986) (quoting
J. Perdue, Texas Medical Malpractice, ch, 2, “Standard of Care”, 22
Hous. L. REV. 47, 60 (1985)).

Times have not changed with respect to the inexactitude that
characterizes the practice of medicine, Since 1986, medicine has seen
advances, to be sure, and has become much more expensive for patients,
but it remains an inexact science, where desired results cannot be
guaranteed, and where professional judgment may reasonably differ as to

what constitutes proper diagnosis and treatment, To this date, it remains

true that neither a poor result, nor a choice among competing therapeutic

* This Court’s long-standing approval of the propriety of the giving of an “error of
Judgment” Instruction both predates and postdates Warson, See Miller v. Kennedy, 85
Wn.2d 151, 530 P.2d 334 (1975), Miller v. Kennedy, 91 Wn2d 155, 588 P.2d 734
(1978); Christensen v. Munsen, 123 Wn.2d 234, 867 P.2d 626 (1994). This Court’s
decisions in the Miller cases, in Watson, and in Christensen, all post-date Laudermilk v.
Carpenter, 78 Wn,2d 92, 100, 457 P.2d 1004 (1969), which WSAJF's claims, WSAJF Br,
at 12, “should inform whether this Court continues to authorize use of exercise of
judgment instructions,” This Court’s decisions concerning the “error of judgment”
instructions in Miller cases Waison, and Christensen all reflect its determination that, in
certain cases, a trial court may properly give an “exercise of judgment” instruction as an
enunciation of one of the basic legal rules, or at least as an appropriate clarification of the
basic legal rules, necessary for a jury to reach a verdict. Indeed, the “exercise of
judgment” instructions given in Fergen and Appukuttan bear no resemblance whatsoever
to the slanted, factually detailed, argumentative instructions that plaintiffs proffered and
claimed on appeal that the trial court erred In failing to give in Laudermilk,
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techniques or alternative diagnoses that later happens to prove to be
ineffective or incorrect, in itself, establishes negligence. It is that latter |
principle that the “exercise of judgment” instruction embodies and serves
as a useful reminder to prevent judge and jury from imposing on
physicians a standard of infallibility whenever an exercise of judgment
(within the standard of care the physician was obliged to follow)
ultimately proves inefficacious or incorrect.

B. The “Exercise of Judgment” Instruction Is Not Unnecessary,
Confusing or Unfair,

As the amicus brief filed by the Washington State Medical
Association and Washington State Hospital Association explains, the
exercise of judgment instruction is both appropriate and necessary to aid
the jury in understanding the boundaries of professional medical
negligence liability, Juries are much more easily misled and/or confused
when the instruction applies but is not given than when the instruction
applies and is given.

Medical malpractice is never alleged in a vacuum. In every case,
there has been an adverse result; a diagnosis has been missed or a
treatment has failed; a patient has died, lost a limb or organ, become
disabled or scarred, or has remained sick. Health care providers are not

infallible, do not claim to be infallible, and should not be sued, found
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deficient, and held liable for “failing” to be infallible. Much as the
plaintiff’s bar might like it to be, the proof of medical negligence is not in
the pudding of a disappointing result or an exercise of judgment that
ultimately proves incorrect, If there is negligence because one alternative
diagnosis or one competing therapeutic technique chosen over another
proved ineffective or incorrect, it is not merely because the choice proved
ineffective or incorrect; it is because medical judgment was exercised in
some way that did not conform to the standard of care governing the
exercise of judgment in arriving at the choice of the particular diagnosis or
therapeutic technique, A jury must be so instructed in such a case, and the
juries in both the Fergen and Appukuttan cases properly were,

The pattern instruction, WPI (Civ.) 105.08, expresses sound and
well-settled principles. Contrary to WSAJF’s arguments, it is not an
unnecessary instruction, As Watson held, 107 Wn.2d at 158, it serves an
important purpose and “provides useful watchwords.” Nor is the

instruction confusing® As Watson held, it supplements and clarifies the

T WSAJF erroncously claims, WSAJF Br. at 14, that Gjerde v. Fritzsche, 55 Wn. App.
387, 391-92, 777 P.2d 1072 (1989), rev. denied, 113 Wn.2d 1038 (1990), stands for the
proposition that “instructions phrased in the negative carry an unnecessary risk of
confusion and misapplication.” Gjerde does not stand for such an expansive proposition,
It held only that, while an “after-acquired knowledge” instruction was a correct statement
of the law under prior case law and there was no confusion and no error in glving it in
that case, “the use of the negative in the phrase ‘not to be judged in the light of any after-
acquired knowledge in relation to the case’ creates an unnecessary risk of misapplication”
as to causation. It does not suggest that any-use of a negative such as “not” in an
instruction carries an unnecessary risk of jury confusion or misapplication,
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standard of care set out in RCW 7.70.040." An instruction carefully
drafted and edited by the Washington Pattern Jury Instruction Committee
and approved by the Supreme Court in light of Walson and the Court’s
other decisions can hardly be unfair, and the fact that juries sometimes
render defense verdicts in cases where the instruction is given hardly
proves that it is unfair, Indeed, there is nothing unfair about an instruction
that reminds the jury that, before a physician can be held liable for his or
her exercise of judgment in choosing among competing therapeutic
options or among medical diagnoses, the jury must find that, in arriving at
the choice made, the physician violated the standard of care he or she was
obliged to follow. .

I11. CONCLUSION

There is nothing incorrect or harmful about Washington’s jurispru-
dence concerning the propriety of the “exercise of judgment” instruction,
Stare decisis should be respected and this Court should reject WSAJE’s

invitation to overturn that long-standing jurisprudence.

* Nowhere does WSAIJF even attempt to explain how an instruction that this Court can
properly given to clarify the law is nonethelesss simultaneously confusing.

4500896.2



RESPECTFULLY SUBMITTED December 30, 2013,

WILLIAMS, KASTNER & GIBBS PLLC

Daniel W Ferm, WSBA #11466
Attorneys for Respondents

4500896.2



CERTIFICATE OF SERVICE

[ hereby certify under penalty of perjury under the laws of the State
of Washington that on the 30th day of December, 2013, I caused a true
and correct copy of the foregoing document, “Respondents’ Answer to
Brief of Amicus Curiae Washington State Association for Justice

Foundation,” to be delivered in the manner indicated below to the

following counsel of record:

In Fergen v, Sestero.

Counsel for Appellant Fergen:
Mark D, Kamitomo, WSBA #18803

THE MARKHAM GROUP, INC,, P.S,

421 West Riverside, Suite 1060
Spokane, WA 99201

Ph; (509) 747-0902

1 (509) 747-1993

E-mail: mark@markamgrp.com

Counsel for Appellant Fergen:
George M. Ahrend, WSBA #25160
AHREND ALBRECHT PLLC

16 Basin St SW

Ephrata WA 988231865

Ph: (509) 764-9000

Fx: (509) 464-6290

E-mail: gahrend@ahrendalbrecht.com

Co-counsel for Respondents:

James B. King, WSBA #08723
EVANS, CRAVEN & LLACKIE, P.S.
818 W Riverside Ave Ste 250
Spokane, WA 99201-0994

Ph: (509) 455-5200

Fx: (509) 455-3632

E-mail: jking@ecl-law.com

4500896.2

SENT VIA:

O Fax

1 ABC Legal Services
0 Express Mail

i Regular U.S, Mail
& E-file / B-mail

SENT VIA:

O Fax

[ ABC Legal Services
1 Express Mail

¥ Regular U.S. Mail
¥ E-file / E~mail

SENT VIA:

1 Fax

O ABC Legal Services
O Express Mail

i Regular U.S. Mail
M E-file / E-mail



In Appukuttan v. OHMC:

Counsel for Appellant Appukuttan:

John Budlong, WSBA #12594

Tara L. Eubanks, WSBA #34008

THE BUDLONG LAW FIRM

100 Second Avenue South, Suite #200

Edmonds, WA 98020

Ph: (425) 673-1944

Email: john@budlonglawfirm.com
tara@budlonglawfirm.com

Co-counsel for Respondent OHMC:

Christopher H. Anderson, WSBA #19811
FAIN ANDERSON VANDERHOEF PLLC

701 5th Ave Ste 4650
Seattle, WA 98104-7030
Ph: (206) 749-2380

Email: chris@faviirm,com

Co-counsel for Respondent Dr, Brown:
John C. Graffe, Jr,, WSBA # 11835
JOHNSON, GRAFFE, KEAY, MONIZ
& WICK, LLP

925 4th Ave Ste 2300

Scattle WA 98104-1145

Ph: (206) 223-4770

Email: johng@jgkmw.com

Co-counsel for Respondent Dr, Brown:
Philip M. de Maine, WSBA #28389
JOHNSON, GRAFFE, KEAY, MONIZ
& WICK, LLP

2115 N 30th St Ste 101

Tacoma WA 98403-3396

Ph: (253) §72-5323

Email; phild@jgkmw,.com

4500896.2

SENT VIA:

[ Fax

0 ABC Legal Services
0] Express Mail

M Regular U,S. Mail
¥ E-file / E-mail

SENT VIA:

0 Fax

O ABC Legal Services
1 Express Mail

¥ Regular U.S, Mail
i E-file / E-mail

SENT VIA:

O Fax

CJ ABC Legal Services
O Express Mail

M Regular U.S, Mail
™ E-file / E-mail

SENT VIA:

[J Fax

[0 ABC Legal Services
0 Express Mail

@ Regular U.S. Mail
& E-file / E-mail



Co-Counsel for Respondents Puget Sound

SENT VIA:

Physicians, Trione and Neiders:
Lee M. Barns, WSBA #05033
MCINTYRE & BARNS, PLL.C
2505 3rd Ave Ste 202

Seattle WA 98121-1480

Ph: (206) 682-8285

Email: leeb@mcblegal.com

Counsel for Amici Curige:

Counsel Amicus Curiae WSAJ Foundation:

O Fax

[0 ABC Legal Services
[0 Express Mail

M Regular U.S, Mail
M B-file / E~mail

SENT VIA:

Bryan P, Harnetiaux, WSBA #05169
ATTORNEY AT LAW

517 E 17th Ave

-Spokane WA 99203-2210

Ph: (509) 624-3890

Email: amicuswsaif@wsajf.org

Counsel Amicus Curiae WSAJ Foundation:

0 Fax

O ABC Legal Services
[ Express Mail

M Regular U.S, Mail
M E-file / E~mail

SENT VIA:

David P, Gardner, WSBA #39331
WINSTON & CASHATT

601 W Riverside Ave Ste 1900
Spokane WA 99201-0695

Ph: (509) 838-6131

Email: dpg@winstoncashatt.com

Counsel for Amici Curiae WSMA and
WSHA.:

Gregory M, Miller, WSBA # 14459
CARNEY BADLEY SPELLMAN PS
701 5th Ave Ste 3600

Seattle WA 98104-7010

Ph: (206) 622-8020

Email: miller@carneylaw.com

4500896.2

O Fax

O ABC Legal Services
B Express Mail

@ Regular U.S. Mail
M E-file / E~mail

SENT VIA:

[ Fax

O ABC Legal Services
[0 Express Mail

I Regular U,S, Mail
i E-file / E-mail



DATED this 30th day of December, 2013, at Seattle, Washington.

Came A Custer

Carrie A, Custer, Legal Assistant

4500896.2



OFFICE RECEPTIONIST, CLERK

To: Custer, Carrie

Cc: Spillane, Mary; Mark Kamitomo; gahrend@ahrendalbrecht.com; jking@ecl-law.com;
john@budlonglawfirm.com; tara@budlonglawfirm.com; Chris Anderson; John Graffe
(johng@jgkmw.com); phild@jgkmw.com; Lee Barns (LeeB@mcblegal.com); Brian P.
Harnetiaux (amicuswsajf@wsajf.org); dpg@winstoncashatt.com; Greg Miller

Subject: RE: Fergen v. Sestero / Appukuttan v. OHMC, et al. - Cause No. 88819-1 (Consolidated with
No. 89192-3)

RECEIVED 12/30/13

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a
filing is by e-mail attachment, it is not necessary to mail to the court the original of the document.

From: Custer, Carrie [mailto:CCuster@williamskastner.com]

Sent: Monday, December 30, 2013 1:50 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: Spillane, Mary; Mark Kamitomo; gahrend@ahrendalbrecht.com; jking@ecl-law.com; john@budlonglawfirm.com;
tara@budlonglawfirm.com; Chris Anderson; John Graffe (johng@jgkmw.com); phild@jgkmw.com; Lee Barns
(LeeB@mcblegal.com); Brian P. Harnetiaux (amicuswsajf@wsajf.org); dpg@winstoncashatt.com; Greg Miller
Subject: Fergen v. Sestero / Appukuttan v. OHMC, et al. - Cause No. 88819-1 (Consolidated with No. 89192-3)

Dear Clerk of Court,

Attached for filing in .pdf format is Respondents’” Answer to Brief of Amicus Curiae Washington State
Association for Justice Foundation in Fergen v. Sestero | Appukuttan v. OHMC, et al., Supreme Court Cause No.
88819-1 (Consolidated with No. 89192-3). The attorney filing this answer is Mary Spillane, WSBA No. 11981,
(206) 628-6656, e-mail: mspillane@williamskastner.com.

Respectfully submitted,

Carrie A. Custer

Legal Assistant to Mary H. Spillane, Daniel W. Ferm, and Jake Winfrey
Williams Kastner

601 Union Street, Suite 4100

Seattle, WA 98101-2380

Main: 206.628.6600

Direct 206.628.2766

Fax: 206.628.6611

ccuster@williamskastner.com

www.williamskastner.com

WILLIAME KASTHMER™

BERC



