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A. INTRODUCTION 

Appellant Brian Fair caused litigation to be commenced against 

himself and TCG by diverting business away from TCG and attempting to 

increase his own profit from TCG to the detriment of an investor, LK 

Operating, LLC ("LKO"). When LKO sued to establish its contractual 

50% ownership in TCG, Fair defended the action by arguing that LKO's 

contractual rights should be rescinded because LKO was managed by P&T 

Enterprises, an entity owned by Fair's attorneys, Les Powers and Keith 

Therrien ("Powers"). 1 Fair was successful, and the defense resulted in 

approximately a $700,000 windfall to Fair personally, as he became 100% 

owner of TCG. 

In a malpractice action against Powers, Therrien, and Powers & 

Therrien, P.S., Fair and TCG sought to recover the attorney fees TCG 

incurred to achieve Fair's windfall in the action against LKO under a 

theory of equitable indemnification. The trial court ruled as a matter of 

law that Fair and TCG could riot meet their burden of demonstrating any 

equitable right to recover those fees. 

1 There has never been any evidence or argument that Keith Therrien ever 
committed malpractice or had any personal involvement in the events in question. He 
should have been separately dismissed from the malpractice action below, but was not 
because the trial court's summary judgment dismissal rendered the issue moot. Therrien 
respectfully notes that he has had clean hands throughout this litigation and has done 
nothing to warrant the negative impact this action has had on his reputation. 
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On appeal, Fair and TCG challenge the trial court's ruling 

dismissing their equitable claim to attorney fees. A party without clean 

hands or who directly caused litigation against him to commence, cannot 

claim a right to attorney fees as damages ooder a theory of equitable 

indemnification. The litigation in question resulted in a windfall to Fair, 

the purported "client" against whom the alleged ethical violations were 

committed. The trial court ruled correctly in dismissing the malpractice 

claim. 

The arguments in support of the claim of malpractice against 

Powers were that, with respect to LKO's investment in TCG, he violated 

either RPC 1. 7 prohibiting a lawyer from representing two clients in the 

same matter, or RPC 1.8 prohibiting lawyers from engaging in business 

transactions with clients. 

On cross-appeal, Powers challenges the finding of the trial court as 

a matter of law that Powers violated RPC 1.7, and findings of the Court of 

Appeals that, as a matter of law, Powers violated RPC 1.7 and RPC 1.8 

with respect to the LKO-TCG investment. 

B. ASSIGNMENTS OF ERROR ON CROSS-APPEAL 

1. The trial court erred in concluding that as a matter of law, 

Powers violated RPC 1. 7 in its partial summary judgment order dated 

March 31, 2009. 
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2. The trial court erred when it stated as a matter of 

''undisputed" fact that there was any contractual "agreement'' between 

Powers and Fair in its memorandum ruling dated June 27, 2011. 

3. The Court of Appeals erred in concluding that Powers 

violated RPC 1.7 and RPC 1.8(a) in its amended opinion dated October 

11,2012.2 

C. ISSUES PRESENTED 

(1) Restatement oflss]J.es on Appeal 

1. May a party recover attorney fees incurred in a separate 

action as damages under a theory of equitable indemnity when that party 

caused that separate action to be initiated? 

2. May a party recover attorney fees incurred in a separate 

action as damages under a theory of equitable indemnity without meeting 

the legal test to qualify for equitable relief? 

2 This case is in an unusual procedure posture. It was initially brought by LKO 
as an action for declaratory relief as to its investment in TCG and as a breach of fiduciary 
duty against Fair for diverting its ownership interest and looting TCG. Fair/TCG 
defended on the basis of RPC 1.8. Fair then filed a separate malpractice action against 
Powers, Therrien, and Powers & Then'ien, P.S. based on a putative violation ofRPC 1.8. 
The actions were consolidated on motion by LKO. The court then bifurcated the 
malpractice action from the declaratory judgment action on motion by Fair. This Court 
has now reconsolidated the actions. Given that the appellants here have relied upon the 
Court of Appeals' RPC 1.8 finding extensively in their brief, and given that the Court of 
Appeals was the first judicial body to fmd Powers in violation ofRPC 1.8(a), Powers has 
little choice but to assign error to the Court of Appeals' ruling. The trial court did not 
find a violation ofRPC 1.8(a) on summary judgment and did not so find at the bench trial 
between TCG and LKO, review of which was initially accepted by this Court on LKO's 
and Powers' et. al. petition for review. Powers et. al. did not participate as parties or 
witnesses in the bench trial of the case between TCG and LKO. 
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3. May a party seek equitable relief when that party does not 

have clean hands with respect to the precise matter for which he seeks that 

relief? 

(2) Issues Relating to Assignments of Error on Cross·Aweal 

1. Does an attorney violate RPC 1. 7 prohibiting representation 

of two clients in the same transaction when the attorney does not 

undertake to give legal advice, draft documents, or any other action that 

constitutes legal representation? (Assignment of Error 1) 

2. Does an attorney violate RPC 1.8(a) prohibiting business 

transactions between lawyers and clients when he does not, in fact, do 

business with that client, but instead passes along a business opportunity 

to a separate LLC which was managed by a corporation of which he was 

an officer and shareholder, but does not own, profit from, or otherwise 

financially benefit? (Assignment of Error 2, 3) 

D. STATEMENT OF THE CASE3 

Respondents Les Powers and Keith Therrien are attorneys that 

work for, and are principals in, the law finn of Powers & Therrien, P.S. In 

January 2004, Brian Fair contacted Diane Sires, a legal assistant with 

3 Some of the facts recited herein are part of the record in the contract appeal, 
which this Court is reviewing in conjunction with this appeal. References to those clerk's 
papers are designated here as "CPl." References to the clerk's papers in this appeal are 
designated here as "CP2." Key documents are also included in the Appendix. 
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Powers & Thenien, P.S., and asked her to assist him in incorporating a 

Nevada corporation. Appendix A at 5.4 Sires did so. ld. 

In May 2004, Fair organized a different entity, The Collection 

Group LLC, (hereinafter "TCG") to operate a debt collection business. !d. 

at 4. Neither Powers nor Powers & Therrien, P.S, represented Fair in 

incorporating TCO. !d. at 6. In October 2004, Fair contacted Powers 

acting as an agent for TCG and not in his personal capacity - and solicited 

Powers and Therrien to invest in a debt portfolio. Appendix Bat 4.5 Fair 

proposed that he would provide administrative services and cash and that 

Powers and Therrien would provide limited legal services and cash. !d. 

Neither Powers & Therrien P.S., nor the individual attorneys 

invested in TCG. Id. Powers passed along the investment opportunity to 

LKO, a company beneficially owned by their adult children. Appendix A 

at 3, 9-10.6 Powers was an officer of the manager of LKO, Powers & 

Therrien Enterprises, Inc. LKO accepted the offer without negotiation or 

alteration, and neither party asked for or signed any written agreement. As 

Fair requested, LKO contributed $52,000 and third party legal collection 

~ Appendix A can be found at CP2 31-45. 

5 Appendix B may be found at CP2 932·3 7. 

{I An entity owned by Powers and Therrien, Powers & Therrien Enterprises, 
Inc., manages the business of LKO, but neither that corporation nor the individual 
lawyers have any ownership or other pecuniary interest in the LLC. Appendix A at 5. 
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services to TCG in exchange for a 50% membership in TCG. Id. at 7. 

Fair was the principal of TCG, and entered into the contract on TCG's 

behalf. Id. at 4. Fair was the manager ofTCG. Fair and his wife invested 

$27,000 in TCG. Id. at 5. 

After TCG had become a valuable asset, in April 2007, Fair sent a 

letter requesting to change the parties' ownership interests in TCG. Fair 

suggested that LKO's ownership be reduced from 50% to 37% and Fair's 

share be increased. ld. at 7. Fair had recently begun diverting TCG assets 

to another debt collection entity he wholly owned. CP2 684. On tax 

fonns, Fair was declaring himself and his wife as 100% owners of TCG, 

allowing them to claim 100% of any losses against their tax obligations. 

CP2 63,656. 

LKO objected to Fair's reduction of its contractual ownership 

interest and the diversion of TCG assets to another entity owned 

exclusively by Fair. Through independent counsel, not Powers, Therrien, 

or Powers & Therrien, P.S., LKO filed a lawsuit against Fair in Chelan 

County Superior Court for declaratory judgment, breach of contract, and 

breach of fiduciary duty. TCG was a nominal party because it was a 

subject of the dispute, but none of LKO's claims alleged that TCG had 

committed wrongdoing. Fair and TCG sued Powers and Therrien 

personally for alleged malpractice connected to LKO's investment in 
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TCG. LK Operating, LLC v. Collection Grp., LLC, 168 Wn. App. 862, 

870, 279 P.3d 448, 452 (2012) amended on reconsideration, 287 P.3d 628 

(2012)~ review granted, 176 Wn.2d 1027, 301 P.3d 1048 (2013).7 

In a partial summary judgment letter ruling, the trial court 

concluded that Powers had represented both Fair and LKO in the LKO

TCG contract, and, therefore, had a conflict of interest under RPC 1. 7. 

Appendix A at 13.8 Because it appeared the contract at issue was not 

between Powers and a client, but between LKO and TCG, the trial court 

reserved ruling on the issue of whether Powers violated RPC 1.8(a). !d. 

The malpractice claims were bifurcated from the action for Fair's 

breach of contract/fiduciary duty. Appendix B at 3. Ultimately in the 

action against Fair, the trial court ruled that even though LKO and not 

Powers was the contracting party with TCG, Fair was entitled to rescission 

of the LKO-TCG contract, based on the claim that Powers "represented" 

both LKO and Fair in forming the contract. LK Operating, 168 Wn. App. 

at 870. Thus, the trial court rested its rescission ruling on its summary 

judgment conclusion about the RPC 1. 7 violation. The trial court did not 

7 The Court of Appeals' decision in the related action is included at Appendix 
c. 

* Therrien was not found to have committed any RPC violations. Appendix A 
at 8. 
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find that Powers violated RPC 1.8(a) by engaging in a business transaction 

with a client. ld. 

LKO appealed the judgment in the breach of contract/fiduciary 

duty action against Fair to Division III of the Washington Court of 

Appeals, arguing that RPC 1. 7 had not been violated, and that even if it 

had, rescission was an inappropriate remedy to impose against LKO, an 

innocent party. I d. In its response to that appeal, TCG argued that even if 

there was no RPC 1.7 violation, that court could uphold the trial court's 

rescission ruling on the alternate grounds that Powers violated RPC 1.8(a), 

arguing that Powers himself had entered into a business transaction with a 

client. ld. at 877. 

When TCG revived the RPC 1.8(a) argument in the contract appeal 

- which the trial court never ruled upon - Powers and Therrien intervened 

in that appeal. ld. Powers, as the accused attorney, defended himself 

against the possibility that the Court of Appeals would conclude, for the 

first time in this litigation, that he had violated RPC 1.8(a). 

The Court of Appeals in the contract action concluded that Powers 

had violated both RPC 1.7 and RPC 1.8 with respect to the LKO~TCO 

contract formation. !d. at 876, 881. Both LKO and Powers petitioned this 

Court for review of that decision, and review was granted. LK Operating 

v. The Collection Grp., LLC, 176 Wn.2d 1027, 301 P.3d 1048 (2013). 
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While the appeal was proceeding in the contract action, the 

malpractice action was litigated separately. Appendix B at 3. The only 

damages Fair could conceivably claim in the malpractice action were fees 

incurred in the contract action between TCG and LKO. Id. at 5. The only 

theory under which Fair claimed a right to fees was the theory of equitable 

indemnity. !d. Powers moved for summary judgment in that matter, 

arguing that the undisputed facts demonstrated Fair and TCG had no 

equitable claim to the attorney fees as a matter of law. Id. at 3. Powers 

also argued that the windfall Fair received by gaining 100% ownership of 

TCG based on claims of ethical violations by Powers was a net gain, !d. 

The trial court concluded that Fair could not prove entitlement to 

attorney fees from the contract action under a theory of equitable 

indemnity as a matter of law. Id. at 6. Citing Tradewell Grp., Inc. v. 

Mavis, 71 Wn. App. 120, 857 P.2d 1053 (1993), the court found that 

regardless of any alleged malpractice committed,9 the undisputed facts 

showed that Fair's own actions were at least partly responsible for the 

resulting litigation between TCG and LKO. !d. at 4, 6. The court found 

"while it was not wrongful for Mr. Fair to attempt to renegotiate the 

9 The court noted that Powers and Therrien "vehemently" denied having 
committed malpractice, and made no ruling on that issue because of the lack of a legal 
foundation for the claim of damages. Appendix B at 5. The issue of whether any RPC 
was violated, giving rise to a malpractice claim, is addressed in the cross-appeal 
arguments, infra. 
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agreement he previously entered into with Powers, 10 it definitely 

contributed to the filing of the declaratory judgment action." The court 

also found that TCG paid all of the attorney fees in the LKO action, in 

which Fair disputed LKO's ownership rights with him. The court entered 

sununary judgment in favor of Powers. Appendix B at 6. Fair and TCG 

appealed. Powers cross~appealed challenging the trial court's 2009 ruling 

that he had violated. RPC 1. 7 as a matter of law. 11 This Court accepted the 

parties' joint request for transfer of the malpractice appeal to this Court, 

and consolidation of the malpractice appeal with the contract appeal. 

E. SUMMARY OF ARGUMENT 

Sununary judgment on a tort claim is proper when the plaintiff has 

demonstrated neither causation nor damages. Under the ABC rule, as well 

as the rules that circumscribe all claims to equitable damages and tort 

claims, Fair and TCG cannot recover attorney fees for the alleged 

malpractice as a matter of law. Fair and TCG seek attorney fees incurred 

in the LKO action. However, Fair caused that litigation to commence, and 

10 The trial court's statement that the agreement was with Powers is 
contradicted by its own findings that LKO, not Powers, was the contracting party. 
Appendix D at 8 ("Les Powers violated RPC 1.7 by not obtaining the infonned consent of 
LKO and Brian Fair to represent each of the contracting parties with regard to the 
transaction"). 

11 The trial court's fmding of an RPC violation was not gennane to its summary 
judgment ruling on damages. Appendix B at 5 Given that the contract and malpractice 
actions were bifurcated at trial after the RPC 1. 7 ruling was entered, and that the issue 
was on appeal in the contract action, the cross-appeal in the malpractice action was filed 
primarily to avoid any possibility that issue would be deemed waived. 
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LKO was connected with the original transaction upon which litigation 

was based. Also, Fair received a windfall and Fair, not Powers, caused 

TCG to incur attorney fees to secure that windfall for Fair personally. 

On cross appeal, Powers also challenges that he breached any duty 

to Fair or TCG under RPC 1. 7 or 1.8. LKO and TCG entered into a 

business transaction without ever seeking or receiving any legal advice, 

counsel, or representation. With respect to the transaction at issue, Powers 

did not "represent" either party, let alone both parties. And the notion that 

Powers himself did business with TCG is contradicted by all of the facts 

and evidence in the record. The Court of Appeals, which found an RPC 

1.8 violation for the first time on appeal, erred in conflating separate legal 

entities with individual officers. 

F. ARGUMENT 

(1) Standard ofReview 

The standard of review on summary judgment is de novo. 

Marincovich v. Tarabochia, 114 Wn.2d 271, 274, 787 P.2d 562 (1990). 

Summary judgment is appropriate if "the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with the affidavits, if 

any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." Brown v. 

Snohomish County Physicians Corp., 120 Wn.2d 747, 752, 845 P.2d 334 
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(1993) (quoting CR 56( c)). Where there are no disputed material facts, the 

question is whether judgment is appropriate as a matter oflaw. Id. 

However, the trial court's findings based upon undisputed facts are 

not wholly irrelevant. Here, the issue decided on summary judgment is 

whether a recognized ground in equity authorized an award of attorney 

fees. This inquiry, like the summary judgment decision, is a legal 

question. Tradewell Grp., Inc. v. Mavis, 71 Wn. App. 120, 126-27, 857 

P.2d 1053, 1056-57 (1993). When equitable grounds are relied on, 

however, the analysis is more complicated. Id. In order to award fees 

under the theory of equitable indemnification, the evidence must satisfy all 

three elements of that doctrine. I d. 

Thus, this Court reviews the trial court's factual findings to 

determine whether they support the court's legal decision to deny fees 

because the elements were not met. American Nursery Prods., Inc. v. 

Indian Wells Orchards, 115 Wn.2d 217, 222, 797 P.2d 477 (1990) 

(appellate court reviews factual findings to see if they support trial court's 

legal conclusions). 

(2) Fair and TCG May Not Avoid the American Rule and 
Claim an Equitable Right to Attorney Fees Because Their 
Own Actions Caused Litigation to Commence 

The rule in Washington is that absent a contract, statute, or 

recognized ground of equity, attorney fees will not be awarded as part of 
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the costs of litigation. Pennsylvania Life Ins. Co. v. Department of 

Employment Sec., 97 Wn.2d 412, 413, 645 P.2d 693 (1982). One ofthe 

recognized equitable grounds under which fees can be awarded as 

damages rather than costs is the theory of equitable indemnity. Under this 

theory, the court may award fees where the natural and proximate 

consequences of a defendant's wrongful act put the plaintiff in litigation 

with others. Manning v. Loidhamer, 13 Wn. App. 766, 769, 538 P.2d 136 

(1975). The original suit generating the expenses must be instituted by a 

third party not connected with the original wrongdoing. Armstrong 

Constr. Co. v. Thomson, 64 Wn.2d 191, 195, 390 P.2d 976 (1964). In 

general, three elements are necessary to create liability: (1) A wrongful 

act or omission by A [Powers] toward B [Fair]; (2) such act or omission 

exposes or involves B in litigation with C [LKO]; and (3) C was not 

connected with the initial transaction or event, viz., the wrongful act or 

omission of A toward B. Tradewell, 71 Wn. App. at 126. This 

formulation of the equitable indemnification exception to the American 

Rule is called the "ABC" rule. 12 

Critical to proper application of the ABC rule is the issue of sole 

causation. Washington courts have "consistently held that a party may not 

12 Although this Court did not originate the "ABC" formulation of the rule, the 
Court of Appeals extrapolated it from a long line of this Court's decisions in equitable 
indemnity attorney fee cases dating back to 1907. Manning v. Loidhamer, 13 Wn. App. 
766, 769, 538 P.2d 136, 138, rev. denied, 86 Wn.2d 1001 (1975). 
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recover attorney fees under the theory of equitable indemnity if, in 

addition to the wrongful act or omission of A, there are other reasons why 

B became involved in litigation with C." Id. at 128 (citing Stevens v. 

Security Pac. Mortg. Corp., 53 Wn. App. 507, 768 P.2d 1007, review 

denied, 112 Wn.2d 1023 (1989) and Western Community Bankv. Helmer, 

48 Wn. App. 694, 740 P.2d 359 (1987)). 

In Tradewell, Tradewell grocery store leased space from 

Wedgwood. !d. at 123. Tradewell and Wedgwood negotiated an 

extension to the lease, which only Tradewell signed. Id. When Tradewell 

met with a prospective purchaser of the grocery store, Craig Mavis, 

Tradewell falsely represented to Mavis that Wedgwood had signed the 

lease extension. Id. When Wedgwood expressed concerns about 

Tradewell's prospective buyer, Tradewell agreed Wedgwood could 

negotiate directly with Mavis. ld. Tradewell then told Mavis to make a 

written offer to purchase the grocery store. !d. at 124. Mavis submitted a 

written offer of $500,000 and Tradewell accepted. Id. When Mavis met 

with Wedgwood, he told Wedgwood that he had an agreement with 

Tradewell to purchase the store. Id. After Mavis and Wedgwood signed a 

long-term lease, Mavis reduced his offer to Tradewell to $250,000. Id. 

Tradewell rejected the reduced offer and the parties never reached 

agreement. Tradewell sued Mavis and Wedgwood. Id. 
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Tradewell's claims against Mavis included breach of the 

agreement to purchase the store, promissory estoppel, unjust enrichment, 

and tortious interference. ld. Tradewell's claims against Wedgwood 

included breach of the lease extension agreement, promissory estoppel, 

unjust enrichment, and tortious interference. Jd. at 124-25. At the 

conclusion of trial, the court dismissed Trad.ewell' s claims and ruled in 

favor of Mavis and Wedgwood. W edgwood then sought an award of costs 

and attorneys' fees against Tradewell and Mavis under the doctrine of 

equitable indemnity. The trial court ordered Mavis to pay a portion of 

Wedgwood's fees. The court found that Mavis misrepresented the status 

of his agreement with Tradewell, which was a proximate cause of 

Tradewell's decision to sue Wedgwood. The trial court's award did not 

include the fees and costs W edgwood incurred in defending against 

Trad.ewell's claims for promissory estoppel, tortious interference, and 

undue influence. 

The Court of Appeals reversed the trial court's decision to award 

Wedgwood the attorneys' fees and costs related to Mavis' 

misrepresentation based on an equitable indemnity theory, because 

Mavis's conduct was not the only reason that Tradewell sued Wedgwood: 

[W]e have consistently held that a party may not recover 
attorney fees under the theory of equitable indemnity if, in 
addition to the wrongful act or omission of A, there are 
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other reasons why B became involved in litigation with C. 
. . . In our view, the critical inquiry under the causation 
element of equitable indemnity is whether, apart from A's 
actions, B's own conduct caused it to be "exposed" or 
"involved" in litigation with C. 

Id. at 128-29. 

The Court of Appeals again had opportunity to apply the ABC rule 

in Blueberry Place Homeowners Ass'n v. Northward Homes, Inc., 126 

Wn. App. 352, 359, 110 P.3d 1145 (2005), reaching the same result ("As 

in Tradewell, Northward is not entitled to the attorneys' fees and costs it 

incurred in defending claims related to the defective heating system based 

on equitable indemnity because the homeowners sued Northward for 

independent and separate defective construction claims"). 

Thus, under the theory of equitable indemnity, Fair may only claim 

an equitable right to attorney fees stemming from the LKO-Fair action if 

actions by Powers alone caused Fair to become involved in litigation with 

LKO. !d. 

Fair disputes this well-established equitable rule, arguing that TCG 

is entitled to recover the fees TCG expended in the LKO-Fair litigation 

under the rule. Br. of Appellant at 14. Fair tries to distinguish Tradewell 

by arguing that the ''wrongful act" that was the sole cause of the litigation 

was "the failure of the defendant attorneys to meet the standard of care for 

transactions involving clients." !d. Fair suggests that Powers' failure to 
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procure a signed agreement between TCG and LKO solely caused the 

contract litigation. Id. 

Fair's logic collapses upon examination of the undisputed facts 

that: (1) Fair initially agreed to a 50/50 ownership arrangement with LKO, 

and (2) Fair later wanted to increase his own ownership percentage to 

LKO's detriment. Appendix B at 4. Assuming arguendo Powers had 

drafted a written agreement between LKO and TCG, that agreement 

would have reflected Fair's proposal, which LKO accepted without 

alteration: a 50/50 ownership. Thus, the notion that lack of a written 

agreement "caused" LKO to sue TCG is unsustainable. Furthermore, Fair 

acknowledged that the letter in which he attempted to alter the ownership 

interests in his favor "ignited the dispute." Appendix Bat 4. 

Also, Fair neglects to mention the other conduct that spawned 

litigation, his diversion of TCG business into another entity in an effort to 

render worthless LKO's 50% share ofTCG, and keep all of the profit from 

TCG for himself. Appendix E at 4. 

It is indisputable that Fair's actions not only contributed to the 

litigation between LKO and Fair, they were the sole cause. Because Fair 

was acting as agent for TCG, as well as on his own behalf, his actions are 

impurted to TCG. Deep Water Brewing, LLC v. Fairway Res. Ltd., 152 

Wn. App. 229, 268, 215 P.3d 990 (2009). 
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Far from causing TCG to have to defend against LKO, Powers' alleged 

wrongdoing was TCG's key to victory against LKO's claims for breach of 

fiduciary duty, breach of contract1 and declaratory judgment. 

The admission that Fair's own actions "ignited the dispute" is 

sufficient to defeat his claim for equitable indemnification under the ABC 

rule. Id. at 4. However there is also ample additional evidence that Fair, 

not Powers, caused the litigation between LKO and Fair. Moreover, 

LKO's claim that Fair breached his fiduciary duty by looting TCG is 

independent of LKO's claim for declaratory relief against Fair that LKO 

was entitled to its fifty percent (50%) member interest in TCG. Under 

these circumstances, Fair and TCG cannot claim an equitable right to 

attorney fees in Fair's victory over LKO. 

(3) Fair and TCG Cannot Meet the Test for Equitable 
Indemnity Under th,!.'l ABC Rule Because LKO Was 
Connected with the Complained-of Transaction 

Assuming arguendo Powers violated RPC 1. 7 by "representing" 

TCG and LKO in forming their agreement or violated RPC 1.8 by entering 

into a business transaction with TCG, 13 Fair and TCG have not met the 

test for equitable indemnification. Equitable indemnification is only 

available if the opposing party in the litigation was unconnected with the 

13 These propositions are challenged infra on cross-appeal. 
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original transaction that gave rise to the claim of indemnification. 

Tradewell, 71 Wn. App. at 126. 

The analysis under RPC 1.8 is simple: if Powers, not LKO, was the 

true party in interest to the business transaction, then the litigation was 

between Powers and TCG, and there is no unconnected party "C" under 

the ABC rule. There can be no claim of equitable indemnity for Powers 

having caused TCG to become involved in litigation with Powers himself. 

!d. 

Thus, Fair must rely on the RPC 1.7 finding in order to have a 

party "C" under the ABC rule. Fair argues that LKO qualifies. Fair 

insists that viewing LKO as party "C," he met the test for the ABC rule 

because LKO was not involved in the original transaction, citing Flint v. 

Hart, 82 Wn. App. 209, 224, 917 P.2d 590, 598 (1996). In Flint, a law 

firm prepared purchase and sale documents connected to the sale of a 

funeral home business. 82 Wn. App. at 212. When the buyers defaulted, 

the seller sued. The buyers declared bankruptcy. Id. When bankruptcy 

proceedings commenced, the seller learned for the first time that the law 

firm neglected to perfect his security interest in the business. Id. Thus, 

rather than being listed as a secured creditor to be paid in regular order, he 

was forced to become entangled in the bankruptcy proceedings as he tried 

to be made whole on his unsecured claim. !d. 
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Eventually, Flint sued the law finn for malpractice for failing to 

perfect Ws security interest. Id. As one measure of damages, the trial 

court awarded him the fees he expended in the bankruptcy proceedings. 

!d. at 213-14. He was not awarded attorney fees relating to the underlying 

litigation he initiated with the buyers before their bankruptcy. Id. The 

Court of Appeals affirmed the award of attorney fees relating to the 

bankruptcy, citing Tradewell. I d. at 224. It reasoned that, but for the law 

firm's actions in neglecting to perfect his security interest, he would not 

have become entangled in the bankruptcy proceedings. !d. No wrongful 

action by Flint himself caused him to have intervene in that action. !d. 

Flint is precisely in line with the well-established case law that 

prohibits an award of attorney fees based on equitable indemnity unless 

the actions of one party was the sole cause of litigation between the 

second and third parties, and that the third party must be unconnected with 

the original transaction. 

Fair's factual basis for claiming that this case is like Flint is his 

claim that the initial agreement was not with LKO, but with Powers, and 

that Powers later "gifted" the business venture to LKO. Br. of Appellant 

at 13-14. Fair argues that "but for" Powers' action "gifting" to LKO the 

decision to invest in TCG, LKO would not have sued TCG for breach of 

contract. ld. 
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Fair's creative reading of the facts- a new argument on appeal- is 

not supported by the record below, nor by the Court of Appeals' opinion 

in the LKO-TCG contract action upon which Fair exclusively relies. 

There was no "gifting" of an agreement. The trial court found, and the 

Court of Appeals concurred based on undisputed evidence, that the 

investment was made by LKO, and that LKO, not Powers, was the only 

investor in TCG. Appendix Bat 5; LK Operating, 168 Wn. App. at 866. 

Fair himself, as agent for TCG stated that he "did not care" from whom 

TCG got its capital. Appendix B at 4. He just wanted an investment. Id. 

LKO also did not seek a formalized agreement with TCG, and thus 

was connected to the alleged wrongdoing that TCG claims gave rise to the 

litigation. Id. The crux of Fair and TCG's argument that Powers "caused" 

litigation is not that he caused LKO to invest in TCG, or that he failed to 

disclose his representation of LKO, but that he failed to document the 

agreement. Br. of Appellant at 6. Fair admits, and there is documentary 

proof, that the agreement was for 50/50 ownership. Br. of Appellant at 5. 

Fair and TCG do not, and cannot, now claim that had they known they 

were doing business with LKO, rather than Powers himself, that they 

could have avoided litigation for breach of contract. Nor do they make 

any claim that, had they known TCG was going into business with LKO, 

they would have changed the tenns of their proposal, which LKO accepted 
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without negotiation. This is revisionist history, and is not supported by the 

record. 

Also, far from causing the litigation between LKO and TCG, the 

alleged "malpractice" became Fair's defense to LKO's claim: that Fair 

had agreed with LKO on 50/50 ownership of TCG and was trying to 

breach that agreement. Appendix B at 4. What caused the litigation with 

LKO, by Fair's own admission, was Fair's attempt to unilaterally increase 

his own ownership share. Id. What also caused the litigation was Fair's 

diversion of TCG's assets, its going concern, book of business and 

employees, to an entity he wholly owned also caused the litigation. 

( 4) Fair's Public Policy Argument that the ABC Rule Should 
Not Apply in These Circumstances Bqsed on Comparative 
Fault Principles Is Flawed 

Fair argues that even if he cannot meet the ABC test, this Court 

should discard it here because its application violates a tort claimant's 

right to at least recover damages on a comparative fault basis. Br. of 

Appellant at 16-19. Fair argues that application of the ABC rule is 

inappropriate in RPC 1. 7 or 1. 8 cases because "the other litigant will never 

be a stranger and wholly unconnected to the lawyer's wrongful act." Jd. at 

16. Fair suggests that this Court create a new subcategory of malpractice 

cases where attorney fees are shifted as of right, rather than using the 

traditional balancing of the equities that the ABC rule envisions. 
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The notion that it is somehow manifestly inequitable to deny an 

award of attorney fees to a client in malpractice action is questionable in 

light of the action of both this Court and the Court of Appeals in the recent 

case of Shoemake ex ret. Guardian v. Ferrer, 168 Wn.2d 193, 197, 225 

P.3d 990 (2010). In that case, an attorney committed egregious 

malpractice- including missing critical deadlines regarding the statute of 

limitations and failing to show up for the first day of trial - that caused his 

client's legitimate tort claims to be dismissed. Shoemake, 168 Wn.2d at 

196-97. After he had destroyed his client's case, he lied to them about it 

for years, claiming that the lack of progress was due to a court "backlog." 

Id. The trial court awarded the client attorney fees incurred in bringing the 

malpractice action as a "sanction" for the attorney's breach of fiduciary 

duty. Id. The Court of Appeals reversed that award of attorney fees, 

concluding that "breach of fiduciary duty was not a recognized ground in 

equity allowing such an award in the absence of a statute or contract .... " 

ld. With respect to a separate issue, the attorney petitioned this Court for 

review. ld. The clients cross-petitioned, asking this Court to reinstate 

their attorney fee award. This Court denied the client's cross-petition, but 

granted the attorney's. ld. 

Thus, even when client is forced into litigation directly and solely 

because of the actions of the attorney, this Court has not ruled that equity 
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demands the client be awarded attorney fees incurred in vindicating his or 

her rights. 

Generally~ a court applying equitable principles will not "balance 

the equities between the parties when they are both in the wrong, nor give 

the complainant relief against his own vice and folly." J.L. Cooper & Co. 

v. Anchor Sec. Co., 9 Wn.2d 45, 72, 113 P.2d 845 (1941); 15 Karl B. 

Tegland, Washington Practice: Civil Procedure § 44.16, at 239 (1st ed. 

2003). Thus, equitable relief is not available where both parties have 

ooclean hands. In such cases, equity leaves the parties in pari delicto to 

fight out their own salvation and remedy their own wrongs in the law 

court. !d. at 72. 

Fair's suggestion that, unlike in all other claims for attorney fees 

based on equity, this Court should impose a per se attorney fee award in 

RPC 1. 7 and 1.8 cases, is a matter for the Legislature, not the courts. If 

the Legislature seeks to amend malpractice statutes to do so, it obviously 

has that authority. Until then, principles of equity should apply on a case

by-case basis, as is the purpose equitable relief. 

Fair's suggestion that the trial court's ruling threatens comparative 

fault principles or violates the 1986 Tort Reform Act is oofounded. The 

ABC rule is strictly an equitable exception to the American rule on 
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attorney fee shifting, it does not implicate other traditional tort damages to 

which comparative fault applies. 

Finally, the adjunct rule to the ABC analysis - that the misconduct 

must be the sole cause of the litigation - comports with the general rule in 

malpractice cases that damages are limited to "the amount of loss actually 

sustained as a proximate result of the attorney's conduct." Matson, 101 

Wn. App. at 484. If the attorney's conduct does not cause the litigation, 

but instead affects litigation that would have occurred regardless of the 

attorney's conduct, then there is no rationale for carving out an ABC rule 

exception. 

Here, Powers did not cause the dispute between Fair and LKO, 

Fair did. Appendix B at 4. Also, Fair did not sustain any loss as a result 

of the attorney's conduct. In fact, the alleged "misconduct" was the key to 

Fair's success against LKO's action, which Fair admitted he caused to be 

filed. He produced no evidence beyond speculation that the alleged 

malpractice of which he complains - failure to secure informed consent 

between two clients or failure to disclose the ethical restrictions on 

business between clients and lawyers ·- would have prevented the 

litigation from occurring, or caused him harm. 

(5) This Court Can Affi.qn on the Alternate Grounds that the 
Complained of Conduct Did Not Cause Fair Damage, But 

Brief of Respondents/Cross Appellants - 25 



Instead Created a Windfall for Him. and that That Fair, Not 
Powers, Caused TCG to Pay Attorney Fees 

The measure of damages for legal malpractice is the amount of 

loss actually sustained as a proximate result of the attorney's conduct. 

Matson v. Weidenkopj, 101 Wn. App. 472,484,3 P.3d 805 (2000). Courts 

consider collectability of the underlying judgment to prevent the plaintiff 

from receiving a windfall: "[l]t would be inequitable for the plaintiff to be 

able to obtain a judgment against the attorney, which is greater than the 

judgment that the plaintiff could have collected from the third party[.]" Id. 

Fair and TCG argue that Powers' alleged violations of RPC 1.7 

and 1.8(a) caused TCG to incur attorney fees in the litigation between Fair 

and LKO and damaged TCG. Br. of Appellant at 13-15. They suggest 

that but for Powers' actions, TCG would not have incurred those fees, and 

that TCG is entitled to be made whole. 

The guiding principle of tort law is to make the injured party as 

whole as possible through pecuniary compensation. Shoemake, 168 

Wn.2d at 198. A plaintiff is entitled to that sum of money that will place 

him in as good a position as he would have been but for the defendant's 

tortious act. !d. The plaintiff should be made whole without conferring a 

windfall. !d. at 180 n. 1. When a plaintiff seeks prejudgment interest, the 
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award should compensate "the plaintiff for the 'use value' of his damage 

amount from the time ofloss to the date of judgment." 

Neither Fair nor TCG can claim the attorney fees as damages for 

malpractice because Fair was not damaged and no malpractice was 

committed against TCG. Fair was never damaged personally, he caused 

TCG to pay his own attorney fees in his action to establish 1 00% 

ownership rights in TCG. TCG was not alleged to have violated any of 

LKO's rights, only Fair. Yet Fair caused TCG to pay attorney fees to 

pursue his rights to the LKO interests at issue, rights in which TCG had no 

substantive interest. Also, as a result of the alleged "malpractice," Fair 

went from 50% ownership ofTCG to 100%. Fair estimated that TCG was 

worth $1.5 million in April 2007. Appendix B at 4 . Thus, Powers' 

alleged malpractice created a windfall to Fair on the order of seven 

hundred thousand dollars at least. Also, during the time Fair worked on 

TCO, he claimed tax benefit from 100% of any losses on his tax return. 

He admitted that had he disclosed LKO's 50% ownership stake, he may 

have been forced to reduce by half his claimed tax losses. CP2 366. 

Fair has not only been "made whole, &• he is in a better position that 

he would have been had it not been for the alleged misconduct of Powers. 

He has thus not been "damaged" by any actions of Powers, and cannot 

sustain his malpractice claims at trial. 
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TCG cannot claim a right to the attorney fees for a simpler reason: 

Fair is exclusively responsible for having caused TCG to incur fees in the 

LKO-Fair action. LKO brought the action alleging Fair was trying to 

personally enrich himself, TCG's rights and assets were never in 

jeopardy.14 TCG was always indifferent to the claim. It had no interest in 

the constituency of its membership. Fair caused LKO to pay attorney fees 

to defend Fair from LKO's claims. Thus Powers caused no damage to 

TCG. 

Dismissal was proper. 

(6) Argument on Cross-Appeal 

Because Fair and TCG suffered no compensable damages as a 

matter of law, the trial court did not address the question of whether 

Powers was liable for malpractice as a result of violating an RPC. 

However, on appeal, Fair and TCG rely on the trial court's RPC 1.7 

finding and the Court of Appeals' RPC 1.8 findings as part of their 

equitable arguments. As the trial court noted, Powers15 has consistently 

and vehemently denied any wrongdoing as defined by the RPCs. 

Appendix B at 5. Although he prevailed in the malpractice action, the 

14 This Court must distinguish Fair from TCG in its analysis. Valley, 159 
Wn.2d at 747; RPC 1.7 comment 34 (see discussion on cross-appeal infra). 

15 Again, neither the trial court nor the Court of Appeals ever concluded that 
Therrien had committed any RPC violations. 
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finding of any ethical violation has serious implications that extend 

beyond the current litigation. Thus, Powers has cross-appealed the trial 

court's finding that he violated RPC 1.7. Now that the two appeals are 

consolidated, Powers also challenges the Court of Appeals' finding in the 

contract appeal that he simultaneously violated RPC 1.7 and RPC 1.8. 

(a) Powers Could Not Have Violated RPC 1.7 Because 
He Did Not Provide any Legal Advice or Service, 
or Anytl,Jing Resembling "Representation" to LKO 
or TCG With Respect to the LKO-TCG Contract 

Under RPC 1. 7(a), a lawyer shall not "represent" a client if the 

requested 11representation" would involve a concurrent conflict of interest. 

A conflict of interest arises if the representation would be directly adverse 

to the client, or the representation would limit the lawyer's responsibilities 

to represent either client. RPC 1.7(a)(l)-(2). Unless the lawyer's loyalty 

or independent judgment is threatened by a particular representation, a 

conflict of interest is not at issue. RPC 1.7 comment [1], [6]. 

Thus, the foundation of a conflict of interest violation is 

establishment of some kind of "representation," in which the lawyer is 

asked to perform legal tasks for the client or clients in a way that might 

divide the lawyer's loyalties in the performance of those duties. Id. 

Both the trial court and the Court of Appeals concluded that 

Powers "represented" both LKO and Fair in their investment agreement in 

Brief of Respondents/Cross Appellants- 29 



violation ofRPC 1.7. Appendix A at 13; LK Operating, 168 Wn. App. at 

873. 

No Washington case discussing RPC 1.7 specifically defines what 

constitutes "representation" with respect to a particular matter. However, 

this and other Washington courts have defined the point at which an 

attorney-client relationship is established, and equated it with the point at 

which representation begins. For example, in Bohn v. Cody, 119 Wn.2d 

357, 832 P.2d 71 (1992) this Court confirmed that the essence of an 

attorney-client relationship is whether the attorney's advice or assistance 

is sought and received on legal matters. Bohn, 119 Wn.2d at 363. The 

Court of Appeals has similarly ruled that the attorney client privilege 

attaches "to any information generated by a request for legal advice." 

Soter v. Cowles Publ'g Co., 131 Wn. App. 882, 130 P.3d 840, q{f'd, 162 

Wn.2d 716, 174 P.3d 60 (2007). 

In the context of analyzing RPC 1.9 regarding conflicts of interest 

involving former clients, Washington courts analyzing when 

representation begins also point to the test of whether the client "sought or 

received legal advice." Teja v. Saran, 68 Wn. App. 793, 795-97, 846 P.2d 

1375, review denied, 122 Wn.2d 1008,859 P.2d 604 (1993). Applying the 

Bohn standard, the Teja court concluded that an attorney's actions in 

addressing legal matter with a client are a critical in determining whether 
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there was "representation." Id. In Teja, an existing criminal client sought 

advice from his attorney about possibly bringing a claim against his 

business partner. Teja, 68 Wn. App. at 794. The client specifically 

averred that he showed the attorney bills, receipts, and other 

documentation, and discussed the proposed litigation in detail. I d. at 794-

95. The critical fact for fmding "representation" in Teja was that the 

attorney responded to the client by giving him legal advice, i.e., the claim 

was too small to warrant attorney involvement, and that he should file a 

claim in small claims court. ld. at 794. The client followed that advice, 

and when the business partner responded, the attorney appeared for the 

partner and filed a cross-claim in superior court. Id. The Court of 

Appeals focused on the attorney's words and actions as the critical facts 

upon which the client fonned a reasonable belief of representation: 

Pandher's advice to Teja, viewed in light of their existing 
professional relationship, demonstrates behavior 
consistent with an attorney/client association. Pandher's 
actions were sufficient to support Teja's reasonable belief 
that such a relationship existed. Teja acted consistently 
with Pandher's suggestion and filed suit in small claims 
court against Saran. 

Teja, 68 Wn. App. at 796. It is not enough for a client to boldly claim a 

reasonable belief of representation, that client must present evidence that 

he or she sought and received legal advice to supp011 that belief of 

representation. ld. 
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Thus, legal "representation" with respect to a particular matter 

exists when the purported client has sought and/or received legal advice or 

assistance regarding that matter. 

Regarding who constitutes a "client" for the purposes of RPC 1. 7, 

it is important to distinguish between an individual officer or owner and a 

corporate entity. RPC 1.7 comment 34.16 Conflating individuals with 

connected entities, or conflating different legal entities with one another, 

can result in wholly inappropriate application of the RPCs. Valley/50th 

Ave., L.L.C. v. Stewart, 159 Wn.2d 736, 747, 153 P.3d 186 (2007). 

Both the trial court and the Court of Appeals found- without any 

evidence to support the finding - that Powers "represented" both LKO and 

Fair in the investment LKO made in TCG. There is no evidence that 

Powers "represented" LKO or Fair in the formation of a business 

relationship at all, let alone in any way that raised a conflict of interest. 

Fair, acting as agent for TCG, proposed the terms of the investment offer 

in his October 27, 2004 email to Powers. LK Operating, 168 Wn. App. at 

865. Powers, acting as a business manager for LKO, simply passed that 

16 Comment 34 provides: "A lawyer who represents a corporation or other 
organization does not, by virtue of that representation, necessarily represent any 
constituent or affiliated organization, such as a parent or subsidiary. See Rule l.l3(a). 
Thus, the lawyer for an organization is not barred from accepting representation adverse 
to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate 
should also be considered a client of the lawyer, there is an understanding between the 
lawyer and the organizational client that the lawyer will avoid representation adverse to 
the client's affiliates, or the lawyer's obligations to either the organizational client or the 
new client are likely to limit materially the lawyer's representation of the other client." 
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offer along to LKO, and it was accepted without negotiation, alteration, 

advice, or even comment. !d. Fair and TCG offered no evidence to 

support the notion that Powers was acting as Fair's legal representative 

with respect to the formation of the LKO-TCG contract 

Also, there was no contract between Fair and LKO. The contract 

was between LKO and TCG. Accordingly, the only "client" Powers could 

conceivably have "represented" to give rise to a conflict of interest was 

TCG. The record shows no act of Fair or TCG seeking or obtaining legal 

advice from Powers pertaining to transaction between TCG and LKO, nor 

can a claim that Powers represented Fair in the TCG-LKO transaction (of 

which Fair was not a part) give rise to an RPC 1. 7 violation with respect to 

the LKO investment in TCO. 

Fair admitted the only legal sernce Powers even arguably 

perfonned for Fair or TCG was the review of a contract for TCG to 

purchase debt from Unifund. CPl 954~955. However, there is no 

evidence that reviewing of a contract for TCO to purchase debt from a 

third party raised any issues of loyalty or conflict between LKO and TCG. 

Neither legal advice nor legal service was sought or received by 

any party with respect to the terms of the LKO-TCG agreement. CPl 

1411·1412. Any work allegedly done for TCG was not in adverse to 

LKO's interests. Applying the standard from Bohn and similar cases ·-
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that representation means the provision of legal services - Powers did not 

"represent" Fair, TCG, or LKO in any way to raise a conflict of interest 

under RPC 1.7. CPl 849, 1116-1117, 1128; RP 321-323. 

Because Fair never asked Powers to provide any legal advice or 

assistance pertaining to the investment proposal which Fair independently 

developed and because Fair's involvement m the investment was 

representational and not personal, there is no record act of 

''representation" undertaken by Powers for Fair (or for TCG) which would 

make the provisions ofRPC 1. 7 applicable. 

The central issue for RPC 1.7 purposes is whether "representation" 

was sought or performed in connection with the LKO· TCG agreement that 

would have raised a conflict of interest. Because none was, Powers did 

not violate RPC 1.7. 

(b) There Wqs No Violation ofRPC 1.8 Here; LKO Is 
an Independent LLC in Which Powers Has No 
Pecuniary ~nterest 

The Court of Appeals - for the ftrst time in the case, concluded 

that Powers also violated RPC 1.8(a) with respect to formation of the 

contract between LKO and TCG. LK Operating, 168 Wn. App. at 881. 

The court did not expressly ftnd that the transaction beneftted Powers, but 

implied that a business deal between Fair-TCG and LKO, an entity owned 

by Powers' adult children which P&T Enterprises managed, was of 
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sufficient interest to Powers to qualify as a transaction between a lawyer 

and client. Id. 

RPC 1.8 provides in relevant part: "(a) A lawyer shall not enter 

into a business transaction with a client or knowingly acquire an 

ownership, possessory, security or other pecuniary interest adverse to a 

client ... " RPC 1.8(a). The rest of the rule discusses what steps a lawyer 

may take to engage in a business transaction with a current client and still 

comply with the rule. RPC 1.8(a)(l )-(3). 

Although many cases discuss whether a lawyer engaging in such a 

transaction took the proper steps to comply with RPC 1.8(a), few interpret 

what it means to "engage in business transaction" under this RPC. Here, 

whether Powers engaged in "business transaction" with a client is the crux 

of the matter. Regarding that issue, a few decisions issued by this Court 

reveal that a business transaction must confer or potentially confer some 

advantage or pecuniary benefit on either the lawyer or client or both in 

order to qualify as an RPC 1.8 violation. 

This Court, in a similar manner to RPC 1. 7 comment 34, has 

warned that cowts examining business transactions under RPC 1.8 must 

not contlate LLCs and other business entities with the individuals who 

manage or own them. Valley, 159 Wn.2d at 747. In Valley, a law finn 

performed legal services for several entities closely held by an individual 
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client, Rose, without obtaining a representation agreement from the 

particular corporate entity, Valley/50th Avenue LLC. Id. at 741. When 

concern arose about the fees due, Rose signed an agreement and cause 

Valley to execute a promissory note and deed of trust on its property to 

secure the fees Rose owed, as well as future fees. Id. at 742. The lower 

courts considering the case treated Rose and Valley as one and the same 

when examining whether the firm had given proper RPC 1.8 disclosures to 

Valley. Id. at 747. This Court warned against such conflation, noting: 

The courts below mistakenly treated Rose and Valley as 
one. Washington law defines legal persons to include 
limited liability companies. RCW 1.16.080(1). A limited 
liability company like Valley is "an artificial entity or 
person created under chapter 25.15 RCW." Dickens v. 
Alliance Analytical Labs., L.L.C., 127 Wn. App. 433, 440, 
111 P .3d 889 (2005). Like a corporation, a limited liability 
company is an independent legal entity to whom a lawyer 
owes a separate duty of loyalty and is entitled to the notice, 
disclosure, and opportunity to seek independent counsel 
required by RPC 1.8. 

Id. at 747. 

Here, despite affirming the trial court's express findings that LKO 

was a distinct entity from Powers which he did not own (LK Operating, 

168 Wn. App at 879-80) the Court of Appeals concluded that Powers had 

a "significant personal and financial interest in LKO as a parent, as an 

owner/office manager, and as its attorney." Appendix Cat 23. 
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There is no authority for the proposition that a business transaction 

between two distinct legal entities becomes a business transaction between 

a client and a lawyer simply because the lawyer is employed by one or the 

other entity, or because the lawyer is related to persons who own that 

entity. Nor is there any prohibition in RPC 1.8(a) against persons related 

to an attorney investing in businesses that are represented by the attorney. 

The Court of Appeals here made the same error in analysis as the lower 

courts in Valley, conflating the entities with the owners. 

Regarding the issue of what qualifies as a "business transaction," 

this Court has repeatedly defined it as one that confers some benefit on 

either the lawyer or client or both. This Court in Valley concluded that 

obtaining a promissory note and deed of trust against property owned by 

the client were business transactions under the rule, noting: 

Though described as a fee agreement by the Firm) it was, in 
fact, relevant to a significant existing debt. A standard fee 
agreement involves anticipated legal fees and an agreement 
to pay them; in this case substantial fees were already 
owed. The relationship was not merely attorney-client; it 
was also creditor-debtor. Although it was clothed as a fee 
agreement between an attorney and a client, it was in 
reality an agreement between a creditor and a debtor. 

Valley, 159 Wn.2d at 744 (emphasis in original). Thus, an agreement 

between a lawyer and a client in which the lawyer or the client becomes 

the creditor to the other pre-existing debt is a business transaction. 

Brief of Respondents/Cross Appellants- 37 



This Court reached ll similar conclusion in In re Disciplinary 

Proceeding Against Miller, 149 Wn.2d 262, 66 P.3d 1069, 1073 (2003), 

when an attorney violated RPC 1.8(a) by obtaining an ownership interest 

in a current client's certificate of deposit. Miller, 149 Wn.2d at 279. 

Again, a lawyer who wants to avoid doing business with a client should 

not assume a pecuniary interest in something the client owns. !d. 

An attorney arranging to receive the profits from a client's joint 

venture, even in the context of a fee agreement, is also a business 

transaction. Holmes v, Loveless, 122 Wn. App. 470, 475, 94 P.3d 338 

(2004). When a law finn gave a discounted fee rate in return for a future 

interest in the venture, this Court found that despite their decline of an 

actual ownership stake in the venture, "its compensation was directly 

linked to the joint venture's profits. This is sufficient evidence to conclude 

that the fee agreement falls within the scope of the business transaction 

rule." !d. 

The decision in In re Disciplinary Proceeding Against Holcomb, 

162 Wn.2d 563, 173 P.3d 898 (2007), and the later decision in Valley, 

supra, established the second prong of the business transaction analysis: 

that the "transaction" must be between the lawyer and client, and not some 

independent legal entity. In Holcomb, this Court found that a lawyer 

obtaining loans from the revocable trust of a client violates RPC 1.8(a)'s 
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prohibition against business transactions. Holcomb, 162 Wn.2d at 578-79. 

The lawyer defended against the action by arguing that the loans were paid 

from the client's revocable trust, and that attorney-client relationship was 

between the client and lawyer, not the trust and the lawyer. However, the 

trust was not formed in a manner so as to be legally distinguishable from 

the client. Id. Also, the client benefited from the trust and used funds 

from the trust to pay daily expenses. This Court concluded that the trust 

was legally indistinguishable from the client. Id. Thus, taking loans from 

the trust was taking loans from the client, which the court concluded was a 

business transaction. !d. 

In Valley, a father managed an LLC that was owned almost 

entirely by his sons. Valley, 159 Wn.2d at 747. The father used assets 

from the LLC, the member interests in which were substantially owned by 

the sons, to secure the father's personal indebtedness. Id. The lower 

courts in looking at this transaction treated the father and his sons' LLC as 

Hone in the same." !d. This Court concluded that treating the two as the 

same was a mistake, and that the LLC is a distinct legal entity and must be· 

treated as such for the purposes ofRPC 1.8 analysis. !d. 

Here, there is simply no business transaction between Powers and 

any client, as the findings of fact and conclusions of law establish. Powers 

did not invest in TCG, but instead passed along the opportunity to LKO, 
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an entity that is distinct and separate from Powers, from which Powers 

receives no benefit and in which he has no interest. Appendix A at 3, 8. 

LKO contributed its own funds to TCG, at which time LKO entered into a 

contract and became a member of TCG. Appendix A at 5, 8-9. The trial 

court found LKO to be the investor, not Powers. Appendix Bat 936-37. 

The trial court found that LKO was a distinct legal entity and not the "alter 

ego" of Powers, as TCG had repeatedly argued. Appendix A at 8. All of 

these findings have ample support in the record. 

Powers is legally distinguishable from LKO, and the Court of 

Appeals erred in conflating him with that legal entity from which he does 

not benefit. Valley, 159 Wn.2d at 747. The trial court's findings of fact 

and conclusions of law make plain that the business transaction was 

between LKO and TCG, that Powers had no right or interest in the 

contract, and that he received no benefit from it. Appendix D.17 There is 

no RPC 1.8(a) violation here. 

The Court of Appeals' RPC 1.8 finding is unsustainable given the 

trial court record as recited by the Court of Appeals. Powers was removed 

as a party in the LKO action. The trial court ultimately rescinded that 

contract in Powers' absence and returned the original $52,000 investment 

to LKO. If the agreement was really between Powers and TCG, and the 
I 

17 Appendix D can be found at CP2 58-67. 
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trial court rescinded that contract after bifurcating the case and removing 

Powers as a party in the contract action, the trial court affected the 

substantial rights of parties not before it and gave LKO a $52,000 

windfall. If Powers, not LKO, was the contracting party, then the trial 

court should have brought Powers back in as a party and should not have 

granted any remedy to LKO. 

The trial court specifically ruled that LKO was not an alter ego of 

Powers, and that LKO benefited and was solely owned by Powers and 

Therrien's adult children. Appendix A at 3, 8. Thus under Valley, it 

cannot be equated with Powers himself for RPC 1.8 purposes. LKO and 

TCG were the parties to the contract. Powers had no business 

arrangement with Fair or with TCG with respect to membership in TCG. 

If Powers were the contracting party with TCG, the court would not have 

granted the rescission remedy to LKO. 

Also, the trial court indicated in a pretrial ruling that if at trial, 

TCG proved that Powers was the contracting party, the TCG agreement 

would also violate RPC 1.8(a). Appendix A at 12. Thus, the court was 

fully aware that, if it found Powers to be the contracting party as a matter 

of fact, RPC 1.8 would apply. The trial court did not so rule. Appendix 

D. The only reasonable conclusion is that the trial court did not find 
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Powers to be the contracting party, despite any ambiguous findings of fact 

TCG might cite. 

Thus, Court of Appeals misapplied RPC 1.8(a). There was in fact 

no "business transaction" between Powers and TCG, and also no attorney-

client relationship between Powers and TCG. 

(c) Application of the RPCs Has Quasi~Criminal 
Im12lications and Must Provige Clear Guidance 
Based on Concrete Facts and Law 

This Court is the final word on both the structure and the 

application of the RPCs to the practice of law. In that role, this Court 

scrupulously interprets the RPCs in order to protect the interests of clients 

and the integrity of the legal system: "We have 'the inherent power to 

promulgate rules of discipline, to interpret them, and to enforce them."' 

In re Disciplinary Proceeding Against Haley, 156 Wn.2d 324, 333, 126 

P.3d 1262 (2006) (emphasis in original) quoting In re Disciplinary 

Proceeding Against Stroh, 97 Wn.2d 289, 294, 644 P.2d 1161 (1982). 

In drafting and upholding the standards of conduct for lawyers, this 

Court has for decades acknowledged that enforcement of the RPCs has 

serious professional and personal implications. In re Little, 40 Wn.2d 421, 

430, 244 P.2d 255 (1952). Lawyer discipline is quasi-criminal in nature, 

and thus due process dictates that an attorney will only be found to have 

violated an RPC based upon proper due process and a finding of that 
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violation by a clear preponderance of evidence. Id., see also, In re 

Greenlee, 82 Wn.2d 390, 393, 510 P.2d 1120 (1973). 

Although this is not a disciplinary proceeding, the policies 

informing this Court's handling of lawyer discipline are relevant here. 

The Court of Appeals here did not properly analyze and apply the RPCs to 

the facts and case law, and reached an unsustainable result. The confusion 

that the erroneous decision will affect lawyers, clients, and courts alike. 

For example, if a lawyer introduces two clients at a party, and those clients 

later decide to go into business together, will disciplinary proceedings 

commence? If an uncle retains his nephew to represent him in a property 

dispute, and the uncle later invests in a corporation whose CEO happens to 

also be a client of his nephew, will his contract be nullified? Will future 

courts begin to conflate corporations with their managers and/or investors 

when determining who are the "clients" in a "transaction?" 

This confusion can be avoided by rejecting the Court of Appeals' 

unsustainable conclusions and scrupulously applying the facts to the law 

here. Nothing Powers did violated the letter or the spirit of the RPCs. 

Powers passed along a business opportunity between two parties with 

whom he was in communication. He undertook no legal services, violated 

no duty of loyalty, and procured no benefit. Instead, one of the parties to 
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the contract reaped a massive windfall from the other, by the improper 

application of the RPCs. This Court should reverse that error. 

G. CONCLUSION 

Whether based on the fact that Powers caused Fair and TCG no 

damages, or that Powers obeyed the RPCs, the trial court correctly 

concluded that Fair and TCG could not maintain a malpractice claim 

against Powers as a matter oflaw. 

A. 
DATED thi~~ day of July, 2013. 
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Superior Court of .the State of Washington 
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Dopartulftlll 
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Marc"b 31, 2009 

L 
Mr.llonald Trompeter 
·E~ower !Jc, Q#'~son, PLLC 
W~nMutWil·tower 
t2oJ ~Third Avenue, suite t6so 
seattle, WA 9stot . . 

... 

Mr. Jbes Danielson 
Mr. Brian Huber 
Jeffclison, D~elson, Sonn & Aylaward~ P.S. 
P.O. Box 1688 
Wem$tcb.ee, WA 98807-1688 

·I 

., ... 

,: ·< 

Mr; SteveJ . ..acy 
.. I• 

Mr. Stewart Smith 
tacy Iqine~::~:s·. 
P;O. Box 7132 
EaSt W<matcbee, WA 98802 

.•• ~ •!• • \ 

Mr. James A. Perkins 
Larson Berg & Perkins, PLLC 
lOS N/3~'St. 
P.O.BoxSSO 
Yakima, WA 98907...0550 

Re: LK Opera#tJg, LLC v. The Colke!Jon Group, Lf,.C . 
Chelan Count:,y Superior Court Cause No. 07-2..00653-9 · 

Co~rt's Memorandum Decision 
, 

Dear Pounsel: 

~. This matter can,te before the oourt on August 2S, 2008; O~ber 31. 2008 and Decemb~r 11, 
2008,'·for hearing'defendan~'.:Motionil for P~ Sumiiiary. Judl¢le#,t; plai~ti.frs Cross· Motion for 
·sUmmary Judgmeni:and related~niotions.·~ strlke, .fot'in ~era ri.Mew, to seal· 'aitd·,for a protective 
order~ The co~ preVio-uSly ruled oratlyto·strlke the Declaiirtiop:of.J.ohn A. Straiffiled as Exhibit Dto 
the D?clamtion of Brian Fair. The court tOok the ~ issUes ubder adviSement on Jait\lary 12, 
2009.; 

~.· The court bas now had the opportunity to review the folloWing doc~ents: 

1. Defendants' Motion for Partial Summary Judgment 
2. Defendalrts' Memorandum in Supp()rt of Motion for Partial Summary Judgment 
3. l;)eclaration of.Brian Fair In SuPJ'ort of Motion for Partial Summary Judgment 
4. Declaration ofBrlan Fair · 
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Marc~ 31, 2009 
•; Page2 

i. 

( 5. tie¢Iaration of Kenneth S. Kagan 
6. Defendants' Response to Powers and Therrien's Motio11: for Partial SUJtlliUll')' Judgment 
7. ij)eclamtion of Brian Fait in Support of Defendants' Response to Powers and Therrien's Motion for 

i Partial Summary Judgment 
8. Defendants' Fairs' Motion to Strike Plainti.f.rs Cross~Motion for Summary Judgment and Strike LK 

:t Operating~ Powers' and Therrien's Materials served July 15,2008 
9. l?oolaration of Stewart R. Smith in SupPort of Motion to Strike Cross Motion and Materials of July· . 

:.: 15,2008 
10. ~e:f'endant The Collection Group, LLC's Motion for Partial Summary Judgment 
11. ~emorandum in Support ofThe Collection Group, LLC•s Motion for Partial Summary Judgment 
12. (~eco~d) ~~laration of Kenneth S. Kagan . , 
13. ~la.tiltion of Brian Fair in Support of The Collection Group LLC's Motion for Partial Summary 

:1 Judgment . 
14. the ·Collection Group, LLC's Memorandum in Opposition to LK Operating LLC's Motion for 

:; Partial Summary Judgment · 
15. ¢ross Motion for Partial Summary Judgment 
16. Memorandum by Powers ~d Therrien: (1) In opposition to Fair's Motion for Partial Summary 

; Judgment; and (2) In S:uppOrt of Cross Motion 
17. ~eclaration of.Brian C. Huber in SUpport of Cross Motion for Partial Summary Judgment 
18. Declaration of Leslie A. Powers (1) Jn Opposition to Fair's Motion for Partial Sum.mazy Judgment 

: and (2) In Support of Cross Motion for Partial Summary Judgment · 
19. Qeolaration ofThomas M. Fitzpatrick 
20. Supplemental Memorandum in Opposition to Motions by Brian and Shirley Fair and The Collection 

·i Group, LLC 
21. Declaration of Leslie A. Powers 
22. Declaration of Keith Thenien 
23. .Declaration of 'craig Homchick 
24. ~owers' and Therriens' Motion to Strike Affidavit of John Strait 
25. Supplemental Declaration of-Kenneth S. Kagan 
26. R~ply of The Collection Group, LLC to :P&T's Supplemental Memorandwn in Opposition to 

~tions by Brian and Shirley Fair and The Collection Group, LLC 
27. Defendants' Fairs' Reply Memorandum in Support ofFairs' Motion for Partial Summary Judgment 
28. Second Declaration of Brian C. Huber in ~upport of Cross Motion for Partial Summary Judgment 
29. Dbclaration of Brian Fair in Support ofReply'Memorand1,101 
30. Powers' and Tb.erriens' Memorandum in Opposition to Fm•s Motion to S1rlke 
31. Powers and Therrien's Reply Memorandum in Support ofMotion for Partial Summary Judgment 
32. Dbfendants' FairS' Joinder in ThC Collection Group, L.L.C.'s, Memorandum in Opposition to 

P9wers' and Therrien's Motion to Strike Affidavit of John Strait 
33. 'nle Collection Group LLC's Memorandum in Opposition to Powers' and Th.erriens' Motion to 

Strike Affidavit of John Strait 
34. ~J.aration ofRonald J. Trompeter in Opposition to Motion to Strike 
35. Motion for In..cameraReview, or Alternatively, to Seal Rooords and for Protective Order 
36. Defendants' Fairs' Objection to Motion for In Camera Review 
. 37. Declaration ofRonald 1. Trompeter in Support.ofThe Collection Group LLC's Opposition to 

:t4otion for In-Camera Review, or Alternately, to Seal Records and for Protective Order 
38. Opposition of The Collection Group LLC to Motion for In~amera Review, or Alternately, to Seal 
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•. ; .PageS 

(. R¢cords, and for Protective Order 
39. Dbcllu:ation of Danae C. Klitski Powers 
40. ~laration of Aron L. Powers-McAllister 
41. D~laration ofNma F. Powers 
42. D~laration of Sarah B. Therrien 
43. Declaration of Seth R. Therrien 
44. Tfust:ees• Reply Supporting Motion for In-Camera Review or Alternately to Seal Records and 

for Protective Order 
45. ~Jaration of Ken Meissner 
46. Ll<. O,t)erating, LLC's Joinder Memorandum Re: Motion by Trusts 
47. Stipulation and Order Re Protective Order\ 
48. ~laration of Ronald J. Trompeter 
49. ~laration of David B. Petrich 
SO. Memorandwn of The Collection Group, LLC Regarding Trust Agreements and Pending Motion for 

Swnm.ary Judgment . 
51. DMendants' Fairs$ Merilorandum Re Effect of Trust Documentsi.M:ei.ssner Declaration 
52. P~wers and Therrien's (1) Motion to Strike, and (2) Memorandum Re Trusts 
53. Bimeficiarles' Reply Memorandum 
54. The Collection Group, LLC Response to Plaintiff's Motion to Strike 
55. RWly Memorandwn ReMotion to Strike or for Additional Time to Respond 
56. JQinder Memorandum 
57. Third 'Declaration of Brian ·C. Huber in Support of Cross Motion for Partial Summary Judgment 
58. mclaration of Leslie A. Powers 
59. Declaration of Seth R. Therrien 
60. I?~laration of Thomas M. Fitzpatrick Regarding Confidentiality Issues 
61. S*pplemental Memorandum in Support of Cross Motion for Summary Judgment 
62. Declaration of Brian Fair in Support ofTCO Reply to LKO Supplemental Memo Dated 

December 29, 2008 
63. The Collection Group Response to Supplemental Memo ReCross Motion for Partial S\UllilllU'Y 
J~ent Dated December 29, 2008 

64. Redacted Copy Declaration of Brian Fair 
65. S~pulation and Order Re Redaction 
66. ~latation of Diane Sires 
67. Aion L. Powers Intervivos Trust 
68. Danae C. Klitski Powers Intervivos Trost . . 
69. N"ma F. Powers Intemvos Trust 
70. s,bm B. Therrien Intervivos Trust 
71. S~th R. Theni~ Intervivos Trust 
72. V8lley/50th Avenue. LLC y. StQwatt, 159 Wn.2d 736 (2007) 
73. Jri re Comorate DissQlution of Ocean Shores fark. Inc .• y. Jordan, 132 Wn.App. 903 (2006) 
74. Dimzig v. Danzig. 79 Wn.App. 612 (1995) 
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Contentions of the Parties 

. ,:; This case is a dispute about who owns The Collection Group, LLC (here~ ref~ to as 
TCG1 Plaintiff, LK Operating, LLC (hereinafter re(erred to as LKO), claims that it owns at least a 500.41 
interest in TCG. 

·\, Derendants deny plaintiff has any ownership interest in TCG. Defendants claim that if anyone 
associated with I.KO o'WDS part of TCG, it i~ Leslie Powe_rs and Keith Therrien individually. 

~ • </ 

-~ 

. ') Because Defendant Btian Fair alleges he was a client ofPowers·and Thenien when he fanned 
TCG ~d had discussions with ·Powers and Therrien regarding them owning a portion of TCG~ 
Defel)dants argue Powers and Therrien tailed ~ follow the Rules of Professional Conduct when going 
into ~iminess vvith their client, Brian Fair. · 

: Consequently, Defendants allege any agreement between LKO and TCd is void because it 
violates public policy. 

' . 
. i. Plaintiff alleges that LKO is the entity that owns SO% ofTCO, not attorneys Powers and 

Therzien. Plaintiff further alleges LKO is an entity owned by various trusts set Up for the benefit of the 
adult children of Powers and Thenien. . 

~·· 

:: Consequently, the agreement between LKO and Brian Fair regardiug the ownership ofTCG does 
not violate the Rules of Professional Conduct, is not a violation of public policy and is not void. 

' , 

i.: 

· ~. May the court rule as a matter of Jaw that Brian Fair vvas a current client of Powers & Therrien, 
P.S. ~een October, 2004 a:nd.February 21, 2005? . 

; If so, may the court rule as a matter oflaw that any agreement between Brian Fair and Les 
Powers and Keith Therrien or Brian Fair and LKO is void as against public policy? 

:1 

Faets 

Undisputed Facts 

The Cgllection GroYP 

i TCG is a corpomte entity fonned and originally owned by Brian (a CPA) and Shirley Fair. TCO 
purcb8ses outstanding consumer debt portfolios from various companies and collects on those debts. 
TCG·;was incorporated on May 10, 2004 by Brian Fair as a limited liability company. He created this 
com~y vvithout the assistance of any legal counsel. He is the manager ofTCG. 
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oJ The purpose of LKO was to involve the adult children ofLes PowerS and Keith Therrien in the 
management of the ~es' business~ and to provide a' basis for the children to share in them. 
LKO .. has no employees and the source of its income is unkn()wn. 

;.t 
::t There are five trusts for each of the adult cbildren of~s Powers and Keith Thetrlen. These 

trusts).owned LK Partners, a partnership, at ·the time they were created on December 23, 2003. The 
Grantors of the trusts are the wives of Les Powers and Keith Therrien: Patricia Powers and Marsha 
Therqen. The wives also signed the SS4's in 2004. None ofthe tru~ have employe.es. The 
beneficiaries and trustees of'each trust m:e the adult children ofLes Powers and Keith Therrien. 

J . . . ' 

. . . ·;:· The .trusts are shareholders ·ofielated COrPorations." For exampl~ the Seth Therrien trUst is the 
sole s.hm:eholder of SRT Enterprises~ Inc. Marsha Therrien and Michelle Briggs ·an, !he only authorized 
signer.s on the acco~ts of SRT Enterprises, Inc. and SBT~nterprlses, Inc .. Marsha Therrien~ the 
president ofSRT Enterprises, Inc. and SBTEnterprises, Inc .• Patricia: Powers and Michelle Briggs are 
t4e o~y au~orized s~~ers.on the ~unts ofNFP EnterPrises, Inc., DCP Enterprises, lnc. and ALP 
Enterprises, Inc.. Patrl9ia Po~ers is the president ofNFP Enterprises, Inc., DCP Enterpris~, Inc. and 
ALP ~nterprises, Inc.. Each of the adult children of Powers and Therrien are the vice-presidents of the 
relatdl corporrltions. 

: LKO is composed of five member c~rporations: NFP Enterprises, Inc., DCP Entetprlses, Inc., 
ALP Enterprises, Inc., SRT Enterprises, Inc., and SBT Enterprises, Inc.. LKO was formed by Les 
Powe¥s and Keith Therrien. LKO is managed by Powers & Therrien Enterprises, lnc. wbich is oWD.ed 
:by LCS Powers and Keith Therrien. Les Powers ·is the president of Powers & 1herrien Entetprises, Inc. 
and Keith Therrien is the vice-president of Powers & Therrien Enterprises, Inc. LKO is represented by 
the Ia:~ firm of Powers & Therrien, P.S. ~d Les Powers is LK.O's registered agent 

' 

Qptgtive Fgcts 

. Shortly before Brian Fair formed TCG, he hired tb.e.law firm of Powers & Therrien, P.S. to form, 
·renew and ultimately close a Nevada corporation known as BF Trading. Powers & Therrien, P.S. 
drafte.d. BF Trading's articles ofinC()rporation on January 8, 2004. ~owers & Therrien, P.S. billed Brian 
Fair lor this legal·work on April6, 2004. Thereafter, the firm continued .to .provide services to Brian 

) ' ... . '• 

Faid~y maintaining the .existence of his wholly-owned Corporation, BF Trading, until it was dissolved in 
2006/ The business contemplated to be done by BF Trading was Ulll't'lated to the businesS of TCO. The 
last ·tUne Powers & Therrien, P .8. billed Brian Fair for services rendered to his company, BF Trading, 
was March 15,2006. 

' ,i 

.; On October 27, 2004, Brian Fair sent an e-mail to Powers & Therrien "[r]egarding an agreement 
~myself and you two." The e-mail indicated Brian Fair wanted Powers & Therrien to split the 
cost ~fpurchasing debt portfolios and contribute legal services.to TCG. The e-mail included an 
attaclinient which was a copy of the standard Unifund agreement On December 6, 2004, Les Powers 
sent$ e-mail "With, an attached mark-up of the Unifund agreement Powers & Therrein, P.S. never 
billed. Brian Fair or TCG for this legal service. LKO is not a law finn, and is not in the business of 
providing legal services • .. 
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. { No e-mail or .any other written commUnication was sent to Brian Fair from Powers & Therrien 
advis!ng him that they would not enter into sUch an agreement. Eventually, a counter check dated 
Fe~ 21.2005 .written on 1he account ofLKO payable to·TCo·was sent to Brian Fair· in the amount 
of cic:('Ctly one-half of the first debt portfolio already purchased by TCG by Brian Fair. This check came 
after~ fax from Brian Fair was ~nt on February 8, 2005, to Diane at Powers & Therrien, P.S. Diane 
Sires ~sa legal·assistant at Powers & Therrlen, P.S. . · 

.. 
; Ms .. Sires states in her declaration that: ~'Mr. Fair at all times knew that LK Operating. LLC was 

the in;vestor in 'I'lie Collection Group, LLC and that LK. Operating,LLC was owned by Mr. Powers' aoo 
~· ~eni~'s ~ul~ children ~d not~. Powers; Mr. ~eriien, or PowerS & ~rrlen, P:S: I spoke · 
With~. Fm o~·a regUlar basw concenung The. Collection Group, LLCs collection actiVIties. He 
repea.t~y coiifhmed to me and made jokes al»Ut the tact that LK Operating, LLC '\Vas Les' and Keith• s 
chll~n's coinpany." · ·· 

. All checks sent to TCG were LKO·checks. No checks were sent on the account ofPowers & 
'J'hen.?,en, P .S. or on the personal accounts ofLes·Powers or Keith Therrien. The first reference w TCG 
in LKlO's records was on February 7, 2007. 

'· 
I 

:. At all tim,es relevant herein Powers & Therrien, P.S. represented LKO. Les Powers, Keith 
Theriien and Michelle Briggs, an employee of Powers & Therrien, P.S., were ~e only authorized 
signers on LKO checks. LKO did not have any employees. 

\. 

: Powers & Therrien, P.S~ provided legal services to TCO after Brian Fair received the first check 
wrl~ on the .LKO account dated February 21, 2005. 

:.; On April 21, 2007 a letter from TCG signedby Brian Fair was sent to Les Powers ·and Keith 
1ben1en indicating be wanted to fonnalize their ownership in TCO. The letter suggested a stock 
ownership split between Brian and Shirley Fair (SS%), Les Powers and Keith Therrien (38%), and 
Doro~y Fair (7%). Thereafter, LKO filed this lawsuit. 

.~ ' ~ 

:; Neither Les Powers nor Keith Therrien ever adVised Brian Fair in writing of the desirability of 
seek4ig the advice of independent legal counsel regarding Brian Fair's proposal to them. Neither Les 
Powers nor Keith Therrien ever ob~ed written consent :from Brian .. fair to represent LKO in ·any 
p~e of art ownership interest in TCG from arlin Fair. 

Les Powers, Keith Therrien and employees of Powers & Therrien, P.S. were the only individuals 
Brian~ Fair communicated with when he attempted to sell an ~terest in TCG. He never spoke with 
Mars~ Therrien, Patricia Powers or any of the adult children of Les Powers and Keith Therrien when 
negotiating the sale of an interest in TCG. · 

~ 

: Brian Fair and TOO never entered into a written agreement with anyone acknowledging a third 
party~s ownership interest in TCG. 
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Disputed Facts 

Primary 

~. Did Brl~ Fe$ enter into 8,n agreement to sell an ownership intereSt in TCG with Powers and 
Therrien or LKO? 

' ... 

i: What are the terms ofLKO's limite!! liability company agreement regardmg the management 
powers of Powers & Therrien Enterprises, Inc.? 

:. ' . 
•' . 
·: The extent of ownership in TCG by those persons/entities other than Brian and Shirley Fair is 

disputed.· ·· 

Secondar,y 
~:. 

·.:. Whether Les Powers and/or Keith Therrien ever told Brian Fair that they, personally, and Powers 
& ~rrlen, P.S.J their law business, declined to invest in TCO is disputed. 

) Why Les Powers and Keith Theni.en never advised Brian Fair in writing of the desirability of 
seekihg the advice of independent legal counsel regarding his proposal to them is disputed. Why they 
never; obtained Brian Fair's consent in writing to represent LK.O is disputed. 

Whether Les Powers·and/or Keith Therrien told Brian Fair that the children ofPowers and 
Themen bad a company with funds to invest is disputed. Whether they told Brian Fair between 
FebrQarY 1 and February 8, 2005 that LKO wanted to invest in TCO is ·disputed. 

! 

i Why Mr. Powers recMined a contract Mr. Fair was negotiating with Unifund on behalf ofTCG 
after~· Fair first offered to sell Mr. Powers an interest m TCG is disputed. 

Prineiples of Law 

Summary Judgment 
., 

.~ Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and 
~~ions on file. together with ~y aftidayits show no genuine issue ~ to any ma~erlal fact and the 
niov:4tg party is entitled to ju4gment a8 a matter oflaw. CR 56( c). A material fact is one upon which 
the o\Jtcome of the litigation depends, in wbo1e or in part. YAAQYa v. FarreL 62 Wash.App. 386, 395 
(1991-). . 

,. 

· Once a moving party establishes no genuine issue of material fact exists, the burden shifts to the 
non-moving party to show "specific facts shoWing that there is a genuine issue for trial." CR 56( e). 
"UnsUpported conclusory allegations are not sufticient to defeat summary judgment." Vacqv~;, 62 
Was~.App. at 395, citing Stringfellow v. Stririfdellow. 53 W~b.2d 639, 641 (1959), 'Vnsupported 
argun;aentat;ive assertions are not sufficient to defeat summary judgment." V acova at 395, citing Blakely 
v. HojJSin"Auth. QfK!ng Cy., 8 Wash. App. 204210 reyiewdenied. 82 Wash.2d1003 (1973). An 
affidavit does not raise a genuine issue for trial unless it sets forth facts evidentiary in nature, i.e., 
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( infon:hation as to ''What took place, an act, an inciden4 a reality as distinguished from supposition or 

l 
'· 

opini9n."' Id. At 395, citing Grimwood v. Universitt ofPuget:Sound.I®.u 110 Wn.2d 355, 359 (1988). 
; 

Rules of Professional Conduct 

RPJe 1.8 of the Rules of Professional Conduct~~ in pertinent part, as follows: ,, 

·~·. (a) A .lawyer shall not enter into a business transae,tion with a client or knowingly acquire an 
owne;:ship, possessory, security or other pecuniary interest adverse to a client unless: 

:;· (1) the transaction and terms on which the lawyer acquires the interest are fair and 
reaso'nable to the client and are folly disclosed and transmitted in writing in a manner that can be 
reasohably understood lJy the client; · 

!. (2) the client is advised In writing of the desirability of seeking and is giVen a reasonable 
opportunity to seek the advice of the independent legal counsel on the transaction; and 

· (3) the client gives informed consent, in a writing signed by the client, to the essential terms 
ofth<i transaction and the lawyer's role in the transaction, including whether the lawyer is representing 
the 'client in the transaction. 

r ,. 
: The comments to RPC 1.8 clarify the rule and emphasize the duty imposed on lawyers. In 

patti~, the comments state, as follows: 

:: A lawyer's legal skill and training, together with the relationship of trust and confidence between 
lawyer and client, create the possibility of overreaching when the lawyer participates in a business ... or 
financial ttansaction v.1th a client. .. RPC 1.8, comment I 

.': The requirements of paragraph (a) must be met even when the transaction is not closely related 
to the. subject matter of the representation .•. RPC 1.81 comment I. 

~ The risk to a client is greatest when the client expects the lawyer to .represent the client in the 
transaction itself or when the lawyer's financial interest otherwise poses a significant risk that the 
lawy~rs' representation of the client will be materially limited by the lawyer's financial interest in the 
transaction. RPC 1.8, comment 2 

.~ Under these circumstances, the lawyer m~t also comply with RPC 1.7, which requires the 
lawyer to disclose the risks associated with the dual role as bo1:h legal advisor and participate in the 
~tion, usuch as the risk that the lawyer will structure the transaction or give legal advice in a way 
that tivors the lawyer's interests at the expense of the olieri.t., RPC 1.8, comment 2. 

: The lawyer must obtain the client's informed consent. RPC 1. 8, comment 2. 
' 
: The prohibition on conduct by an individual lawyer under (a) also applies to all lawyers 

associated in a fum with the personally prohibited lawyer. RPC 1.8, comment 20. 

; The rule that a lawyer must not use information relating to representation of a client to the 
disadvantage of the client applies when the information is used to benefit either the lawyer or a third 
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( pet19h, such as another client or business associate of the lawyer. RPC 1.8, commentS. (Emphasis 
addeq.) 

!' 

VJ:a5hington cases further elaborate on the rule. "The burden of proving compliance with RPC 1.8 
rests With the lawyer; ~an attorney-client transaCtion is prima facie fraudulent."' Yalley~Oth Avenqcn 
L,LC jt. Stewart, 159 Wn.2d 736, 745 (2007), citing In re Disciplinary Proceeding Against JohnSon, 118 
Wn.24 693, 704 (tm). "A lawyer must prove strict compliance with the safeguards ofRPC 1.8(a); full 
discldsure, opportunity to consult outside counsel, and consent must be proved by the coinmunications 
~ the attorney and the client. Is!· In Comoratg;; Dissolution of Ocean Shgres Park. Inc .. v. Jordan. 
132 Wn.App. 903, (2006), review denied Corpgrate Dissolution of Ocean Shoms v. Rawson-SY{t:!.et, 154 
P. 3d~l8 (2007), the court explained, · . . 

[t]o Ji!stify a transaction between an attorney and client, the attorney has the burden to prove:· (J) there 
was no undue influence, (2) he gave the client exactly the s~e iriformation or advice as would have 
been given b;y a disinterested attorney, and (3) the client woutd have received no greater benefit had he 
dealt"With a stranger ... To meet this burden ofprooj; the attorney is responsible for documenting the 
tranSaction and preserving this dccumentation to protect himself in tlw future. 

I 

·-~ 
132 Wn.App. at 911-12. 

:t A,client's sophistication does not relax the requirements ofRPC 1.8. xg, In addition, corporate 
entities are legal persons as much as an actual person. Vglley. supra; RCW § 1.16.080(1). 

· Rule 1.8(b) of the Rules of Professional Conduct states, in pertinent part, as follows: 
; A lawyer who is representing a client in a matter shall not use iriformation relating to 

repre!rentatton of a client to the disadvantage of the client unless the client consents tn writtng qfter 
constQtation. 

) Rule 1. 7 of the Rules of Professional Conduct states, in pertinent part, as follows: 
·' 

(a) Except as provided in paragraph (b), a lawyer shall not represent a 
client if the representation involves a concurrent coriflict of interest. A 
concurrent coriflict (1/ interest exists if: 

(1} the representation of one client will be directly adverse to 
another client,· or 

(2) .there is a significant risk that the representation of one or more 
clients ·will be materially limited by the lawyer's responsibilities to 
another client, a former client or a third person or by a personal interest 
of the lawyer. 

(b) Notwithstanding the existence of a concurrent co1fllict of interest 
under paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to 
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' l· provide competent and diligent representation to each affected client,· 
·~. 

·¥ 
! 

t: 

(', 

}· 

:· 
~·. 

: .. 
'l 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim ~y 
one client against another client represented by the laW,er in the same 
litigation or other proceeding before a tribunal; and 

(4) each affected client gives irrformed consent, C01ifirmed. in writing. 
(following authorization from the other client to make any required disclosures). 

Statute 

RCW 25.15.150(2) provides in pertinent part: 

. Q.the certificate of formation vests management of the limited liability company in one 
or more managers, then such persons shall have such power to manage the business or qffairs of the 
limitefi liability company as is provided in the limited liability company agreement. 

Brian Fair Was a Current Client of Powers & '11terrlen 

: Powers and Therrien argue that the attomey...client relationship between Powers & Thenien, P .S. 
and Brian Fair ended when'BF Trading was formed. See Declaration of Thomas M. Fitzpatrick. 

:: With all due respect to Mr. Fitzpatrick, the court respectfully disagrees with his analysis. Once 
an attpmey-ollent relationship is established, it oontitiues until it is either terminated by some·action of 
the p~es or abandoned, In Re McGlotblen, 99 Wn. 2d 515 (1983). 

• In this case, Brian Fair hired Powers & Therrien, P .S. to fonn a corporation for him: BF Trading. 
After:bis lawyers created this corporation, wholly owned by Brlan·Fair, the law finn continued to make 
sure Mr. Fair's corporation continued to exist by vaying the appropriate fees. The law firm regularly 
billed'Mr, Fair for these services and eventually assisted Mr. Fair in dissolving BF Trading. However, 
long· befQre BF Trading was dissolved, Mr. Fair offered Mr. Powers and Mr. Therrien the opportunity to 
pure~ an interest in Mr. Fair's other corporation, TCG. They acknowledge that event occurred by 
their 9wn declarations that. say they emph.atically·rejected his offer. 

: At that time, Powers & Therrien, P .S. continued to represent Mr. Fair regarding BF Trading, and 
conti.Jiued to bill him for those services. They did not expressly terminate the attomey·client 
relationship with Mr. Fair in 2004 or 2005. 

: Indeed, Mr. Powers even red-lined a contract Mr. Fair was negotiating with Unifund on behalf of 
TCG ¢ter Mr. Fair first.pffered to sell Mr. Powers an interest in TCO. While Mr. Powers never billed 
TCO or Mr. Fair for this advice, an attorney-client relationship does not require the payment of a fee or 
fom:ui;l. retainer, Ibid. at 522. 
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, : Where a relation of confidence is establish~ eithe~ some positive act or some complete case of 
aband.o~ent must :be shown in order to end it, Connery. HodgSon. 120 Wash. 426, 431-432 (1922). 
No Slich positive ar,t occurred between Mr. Fair ~Powers. & T1lerrien, ·P .S. and it certainly was not 
abandoned since the law firm continued to provide him legal advice and conti1.1ued to maintain his 
co~!ation. · 

' 
.; More importantly, when our Supreme Court WllS. f'aced with. the issue of whether to liniit the 

application of the rules of professional conduct to clearly defined attorney-client relationships or 
wh~fber to include l~ss well defiried relationships, Supreme Court JuStice Utter answe~ the question as 
follows: "To more e:ffectively protect the public, we choose to paint With the broader brush,,', 
McGlothlen.at 517. · · ' ' ' ·· 

:1:' ,!. 

< The f~~ that Mr. Powers now states:he was only revieWing the Unifund co~ to determine if 
'TCO :w-owd be a 'good fuvestment for his children is immaterial for,lnuposes of deter!$rlng whether the 
attorqey..cli~nt re~fttionship existed. The existence of the relationship is based upon;the clientts 
subje¢tive l;ielief, ~Vided that it.is reasonably formed based upon the attending circumstances, Bohn v. 
Cody~l19 Wn.2d357, 363 (1992). · · 

· ; . Even assuming. Mr. PowerS and Mr. Therrien, individually and on bemdf of Powers and 
Therrien, P .S., rejected Mr. Fair's offer to sell an ownership interest in TCO, there is .p.o evidence of a 
positive act that terminated the ongoing attorney-client relationship Powers & Therrien, P.S. had with 
Brian:' Fair. 

' 

· : Therefore, this court concludes as a matter of law that Brian Fair was a client of Powers & 
Therrien, P .S. at all times material hereto. 

T!zere Is a Dispute of Fact Regarding Whether Brian Fdlr Kn.ew or Should Have Known He Was 
Dealing with a Representative of LK.O, Powers & Therrien, P.S. or Powers and Therrien, Individually 

J . ' ' 

, Diane Sires 4eolaration does no~ create an issue of fact about who Brian Fair was negotiating 
with ~garding the s:We of a portion of his interest in TCG. The first sentence of paragraph .9 of her 
deol&¢ion is not adiidssible evidence. She may not testify abQut what Brian Fair kD.ew. She may 
testifY about what she told him and what be told her, but not what be knew. 

; The last ·sentence of paragraph 9 of her declaration is ~aterial to the issues in this case. The 
rea~ble inference is Brian Fair knew the children of Powers and Therrien· had an ownership interest 
in' L~O. So what? ,, 

: The fact tq!U LKO was the source of the funds used by Les Powers and Keith Therrien to 
purcliase an interest in TCG does not create a reasonable inference that LKO entered into any agreement 
with Brian Fair. His only communications were between Les Powe:rs, Keith Therrien, Powers & · 
~en, P .S. and Dhirie Sires, a legal asSistant for Powers & Theirren, P .S. He requested funds .from 
Les Ppwers and Keith Thenien, not LKO. Powers and Therrien provided TCG the mo~. Whether 
they got thC money fiom their own account, a loan from Bank of America, or LKO is immaterial to the 
issue of who Brian Fair entered into an. agreement with regarding the ownership ofTCG. No legal 
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(... authonty is cited by coimsel to the contrary. Nor does receivhlg an LKO check from them legally 
impo~ a duty to inq~ about the source of the funds. All Brian Fair. would reasonably care about 
would be whether the check would clear, not whose account it was drawn on. In short, there is no 
doc:mthentary evidence that Brian Fair knew or should have known LKO was the entity investing in 
TCG.:· ·' 

.1; 

'i.' However, Leslie PoweriJ declaration states that he and Keith Thenien "rejected the S'Wtember 
pro~sal oUtright. ••• We declined to invest either personally pr through our professional services 
corpota.tion. We did, howeyer, mentiqn that ·our chil~ bad a con,.pany that bad funds it was looking 
to invest." Mr. Powers deClaration further states: " •.. I spoke with Brian Fair by telephone and 
in:l;"onned him that LK Operating, LLC did wish to make the proposed investment." 

# 

; .. In addition, Keith Therrien's declaration' stated: "In late 2004 .Brla,ti ·Fair was advised that neither 
Powers & Thenien, P.S., the law fimi in which lam a principal, nor myself o~ Leslie A. Powers would 
be investors in The Collection Group, LLC, and that tl:W investor would be .a company owned by our 
childten." 

. ·~ ' ., 

~· Mr. Powers' declaratian does not~ that he told Brian Fair that Powers, Theirlen and their 
prof~sional serVices corporation declined to'invest. Mr. Therrien's declaration states that Brian.Fair 
w.Bs 8av:ised of this fac~ but does not state it was :Mr. Therrien who told Brian Fair. If both declarants 
are rejying on MS. Sires statements to Brian Fair to establish his knowledge~ then as discussed above, 
her dc.\claration does not create such knowledge in Mr. Fair • 

. ! Howevert viewing these attorneys' declarations in a light most favorable to plainti'f( for 
p~ses of defendants' motion for partial summary judgment, tb.ey do create a reasonable inference that 
Brian~ Fair knew or should. have known he was dealing with a representative ofLKO. COnsequently, 
there Js a question of fact about this issue at this time. · 

'f, 

j Les Powers, Keith Ther.rle~ and Powers & Therrien, P.S. May Not Own an Jnterest.in TCG 
:1 
'· 
i The court has ruled as a matter of law that Brian Fair was a client of Powers & Therrien, P .S. at 

all tbites material hereto. 
. . 
:: The coUrt bas also found as an undisputed fact that neither Les Powers nor Keith Therrien ever 

advis~d Brian Fair in writing of the desirability of seeking the advice of independent le:gal counsel 
re~ Brian Fair's proposal to thCm. 

\: Consequently, any agreement by Brian Fair to sell an interest in TCG to Les Powers~ Keith 
Theirlen and/or Powers and Thenien, P .S. would be a violation of RPC 1.8. 

I ,, 

;· Therefore, any agreement to purobase an interest in TCO by Les Powers, Keith Therrien and 
Powe~ & Thenien, P :s. would be against public policy and void, Valley/50th A venue. LLC, §Y.Imb 

42 



March 31, 2009 
•· Page13 

LKO May or May Not OWn an Interest in TCG 

;· There is a question of fact about who Brian Fair entel:ed into an agreement with: Powers and 
Then1en or LKO. The court haS ruled if Brian Fair ente~ into an agreement with Powers and Therrien, 
then ~~ is against pubic policy and voia · 

. · i The next question is whether any agreement between Brian Fair and LKO is ~so void against 
publi~ policy. 

l, 

Les Powers and Keith Therrien Violated RPC 1. 7 

. ·: While Brian Fair was a client ofPowers & Therrien, P;S., he appro~~ his attorneys about 
~~they wanted to invest in another. one of his companie.S. Brian Fair Wl1S a seller of an ownership 
in~~inTCG. ·. 

·powers & Therrien, P.S. represented LKO at this tioie. LKO was a potential buyer of an 
~wnefship interest in TCO. 

\ Cons~.uently, the representation of Brian Fair, s.eller, is directly adverse to representation of 
LKO; purcb.Bser. Furthermore, Les Powers and Keith .Therrien had ·.a persOnal interest in the succeSt? of 
their children, s tiUsts which created a significant risk that their continued representation of Brian Fair 
woul~ be materially limited. .. 

; Notwithstanding these conflicts, RPC 1. 7(b) allows Powers & Therrien, P .S. a method of 
allowing Powers & Therrien, P .s. to represent both the buyer and seller in this transaction. However, 
there ls no evidence Powers & Therrien, P.S. ever obtained informed consent from LKO or Brian Fair in 
wrl~ pursuant to RPC J,7(b)(4). 

; Consequently, Les Powers and Keith Therrien violated RPC 1.7. 

They had the opportunity to either terminate their attorney-client relationsWp with Brian Fair 
before proceeding further or fullow the provisions ofRPC 1. 7 and/or 1.8. As officers of the court, it was 
their ieSponsibilicy to make certain the rules of protessional conduct were complied with, not the duty of 
Brian; Fair, regardless of his degree of sophistiCation. · 

· A fee agreement between a lawyer and a client may .be void or voidable unless the attorney 
show$ that the contract was fair imd reasonable~ free from undue influence, and made after a fair and :full 
disclos:Ure of the facts, Ibid= citing Kennedy v. Clausing. 74 Wn.2d 483 (1968). It has also been noted 
that a8reements violating the RPC are contrary to public policy, 0cepn Shores Park v. Gloria RawSon.
Sweelt supra, citing Danzig v. Danzig. 79 Wn.App. 612 (1995), 

: These cases generally involve agreements between attorneys and their clients arid the application 
ofRPC 1.8. ~ court is unaware of any case thai holds a contract entered into by a buyer and seller, 
who '¥C both represen,ted by the same lawyerS who violated RPC 1.7, is voidable. However, assuming 
LKO !\vas the party that entered into an agreement with Mr. Fair, beCause LKO is managed by Powers & 
Thet1en Enterprises, P.S. which is ovmed by Powers and Therrien, and LKO was formed for the 
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purpqse of benefiting Powers and Therrien's ·adult children, then there may be an argument that 
whatCiver agreement entered into between LKO and Mr. Fair is voidable. 

:. Because the parties have not briefed the consequenee of a violation of RPC 1. 7, the court will 
defer mting on this issue at this time; 

~-

LKO Is Not Owned by Les Powers and Keith Therrien 
< 

1· Because LKO is owned by corporations that are owned by trusts set up for the benefit of the 
chlldi;en ofLes Powers and Keith Therrien, LKO is not oWned by attomeys Powers and Therrien. Thus, 
it apP_bars·that RPC 1.8 would not appiy to void any agreement between LKO and Brian Fair. 

3J. 

-~: Is LKO Controlled by Les Powers and Keith Therrien ~uch that RPC 1.8 Should Apply? 
., 

;' Powers & Therrien, P.S; :rePresented LKO at all times material hereto. LKO was established to 
bene~t Mr. Powers' and Mr. Therrien's children. PoWers &, Thetrlen Enterprises, Inc. managed LKO at 
all ~es material hereto and Les Powers and Keith Therrien own Powers & Therrien E.nterprlses, Inc .. 

'.~ Because LKO is managed by Powers & Therrien Enterprises, Inc., (a co~ration owned by 
a.ttorqeys~ Powers and Therrien), LKO has vested its management powers in Powers & Thenien 
Enteiprises, Inc. pursuant to RCW 25.15.150. The exact extent of its control, however, is unknown 
beca\ise the court.does not believe LKO's limited liability company agreement has been made part of the - -
record. 

, Because that infonnation is not available at this time, the court must defer ruling on the issue of 
whether RPC 1.8 should be applied to ~oid any transaction between LKO and Brian Fair, based on the 
extent of control attom~ys, Powers and Therrien, had over LKO through their cotpomti.on Powers & 
Therryen Enterprises, Inc. 

RPC Was Violated 

RPC 1. 7 has been violated. RPC 1.8 may also have been violated. Consequently, LKO's cross 
motion for partial summary judgment based upon the allegation there were no ethioa.l violations must be 

:denied. 

Summary 

; Brian Fair was a client ofPowers & Therrien, P.S. at all times material hereto. Les Powers and 
Keith: Therrien violated RPC 1. 7. Any agreement between Powers and Therrien and Brian Fair is 
againSt public policy and void. 

~ 

: Any agreement between LKO and Brian Fair may be against public policy and void due to the 
violation ofRPC 1.7 and/or RPC 1.8 depending upon the briefing by counsel and the provisions of the 
limited liability company agreement between LK.O and Powers & Thenien Enterprises, Inc. 
respeCtively. 

i 
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( .r Therefore, the plaintiff's motion for partial summary judgment is denied, and the defendants' 

\. 

moti()n for partial summary judgment is granted in pari and denied in part without prejudice. Counsel 
for ~fendatits should prepare and present the appropriate order in conformance with this coUrt's 
decision herein. 

' '-r< 

:; 

' ·! 

' . 
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'• Superior Court of the State of Washington 
· For Chelan County 

~ey A. A.llaD, Judg; 
lli\PllfbltCIIl.l 
.T.W~ Small, JuiJge 
Dc~2 

.Jollu E. ~dges, Judge 
Dllpllrlment3 . 
B11rtV•uidegrlft · 

401 W11111dogton8tte~ 
·. l' .o. J()X 880 . . . 

Wentehet, W•hlngtoi& 98807..0880 . 
· · Pbone.~ (509) 667-6'210 ~(509) 661--65!18 

Coort Commiuiolllll" 

. F'I_LED 

JUN J·7 ZOff 

June 27, 2011 ·Qa.t'~-m.. 

Steve Lacy 
lacy·& Kane, P.s. 
P.o. Box·7132 
Wenatchee~ WA 98.80'7-7132 

Bradley Keller 
.Joshua: .. S~llg 
.Byrnes Kelter Cromwe·JI, 'LlP. 
1000 .. 200 Avenue,- FL 38 
Seattle1 WA 98104-1094 

Re: Brian Fair e.t al v .. Leslie Powers and Keith Therrien 
Chelan county superior court Cau$e No. 07 .. 2·00652-9 . . ' . 

Court's Memorandum Decision 

Dear .Coun~el: 

This matter came .before the court for oral argument ·on cross 
motions for summary judgment on·M~y 31, 201{). The court has · 
reviewed the folloWfng: 

1. .'D~fendants' Motion fqr summary Judgment RE Lack of 
Compensable Damages 

2. Declara~lon of Joshua Selfg in Support or O'efenda11ts' 
Motfon for summary Judgment RE lack or Compensable 
Damages .. 
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3. Plalnttffsr ·Response to .pefendpn~~ ·Motion for summary 
Ju·~gm.en.t RE L~ck of Comp~nsable ·Damages·· .. · ·. · 

4. · Dec!a·ratlon of. Brian ·Fair tn :Response to ·pefendants' 
Motion for Surnm·ary Judgment ·· ·· ... · .. ·. · . 

· 5. Defendants'·Rep'Jy Tn Support·ofThelr Motion .for summary 
Judgment Re Lack of cornpensabie ·.Damages · 

6. Second Declaration of Joshua Selig rn··support of . 
. o·efenda.ntSi McitJon .for. Summary .. Judgment RE·: La.c.k of 
Compens~ble Damages · · ·. · · 

7. Plaintiffs' Mot~on ror:summary Judgment pn UabHJt;Y 
8. D~claratlon of a·rian· .Falr·Jn Support qf Summary .Judgment 

on Issi.le of Uabllity · . . · . .. . · 
9 • .Defenqants' OpposJtlon to Pla-inti·fffs Mo~lon ror sumnutry 

Juqgment ora. 'LJabUity 
10. bedara.tlon of Joshua Selig in Support. of DefendantS' . 

Qpposltkm to Plaintiffs'Ntitlon for summary Judgment on 
.ll~b!Uty 

11. ·Declaration Of'Les 'Powers 'In Support of Defendants' 
Opposi1;!on to Plaintiffs' Motion fur summary· Judgment on 
.uablllty 

i2. :oeiclaratfon of Mark FudJe 111 Support· ofDefendan.ts1 

Opposition to Pfalritlffs' Motion for summary Judgment on 
Uablllty_ ·. : · · · · 

13. Plalntffn;' Reply Memorandum Requesting Summary 
· · -Judgment ori Issue of Defendants' Ua~lllty . 

14. Declaration of Brian Feilr 'In S.up.port of Reply to Motion for 
Summary Judgment on Issue of U~blilty 

15. Defendants' Motion to .Strike Portions of Declaration Of 
Brian Fair In Response to :Defendants' Motlon.'for Summary 

. JtJdgment and Exhibits A & B. Thereto or J Alternatively.,· to 
Comp~l Production of Ref evant Documents 

16. Declaration Of Joshua a. 'Selig In Support of Pefend~nt~' 
Motion to Strike Portions of Declaration of .Brian Fair In 
Response to .oefenqants' Motlon:for Summary Judgment 
and Exhfbl~s A & B Th~to or,-Aiternatlvely, to Compel 
Production .of Relevant .Docu111ents 

17. I~dewell G_roug y. M~vl~, 71Wn.App. 120 (1993) 
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18. Blueberry Place v. Northward Homes, 126 Wn.App. 352 
(2005) " ' . . 

Introduction · 

Tt.le court blfurcated the tfil;lls of the declaratoryjudgm~ant action 
and the legal ma.JpractJce act1on In this matter~ Tbe·co~:~rt entere~ 
judgmelit·.aft~r the first trial on January 31~ '2011, agalnst The · 
ColJectlon Group in Favor of LK Operatfng1 Ll,.C In the i'.i.mount of 
$78,431~61 .. 

The remalnfng tria.l on the tegal malpractice action Js set to begin 
July 25, 2011. Both parties have moved for summary judgment. · 

' ·. ' 

Contentions of the Parties 

. Plaintiffl;, Brian and Shirley Fair and The Collection Group {TCG), 
seek attorney's fees Incurred defending the declaratory judgment 

·action .flied by LK Operating, LLC (LKO) solely on the basis of. equitable 
Indemnification. They.ask the court to rule as a matter af law that 
defendants, ;Les Powers (Power$) anp Keith Therrien (Therrien), 
committed malpractice. · . . 

Defen9aJ:Jts deny equitable indemnification is. avalla'ble to 
platntlffS for reimburseme.nt of therr attorney's fees. Alternatively, 
defendants allege that because plaintiffs Brian and .Shirley Fair now 
own 100,0/~ of TCG, they received .a WIAdfaiJ that e~ceeds the amount 
of the attorney's fees they Incurred defending the declaratory 
judgment action. 

Issues 

May .plaintiffs recover attorney's fees against Powers and 
Th~rrten underth(3 theory of equitable Indemnity? 

If so, .m~y plaintiffs recover fees If the value of TCG they· 
obtained as a resul~ of the rescission exceeded the amount of 
attorney's fees incurred? 

• 
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·Pertinent UndJsputed facts 

. Blian i=alr and Les Powers ente~d tnto an agreem.ent1 whereby 
TCG would be provfded one~half the. Investment capital needed ·by reG 
to purch~se·debt and that Powers and Therrien, P.S. woUld provfde. 
free legal seryfoes to help prepare Initial P.leadlngs to allow TCG'to 
collect the debt purchased by TCG In exchange for 50% ownersnlp of 
TCG. . . . 

Brian 'Fair .authorized ·Las Powers to document the· a6ove 
agreement however Le·s PQWers wished~ Fair made ft clear that 'he was 
n9t·concerned about who Powers chose to 'Provide· the money. · 

Le~ Powers never documented this agrf;!ement, b~t he arranged 
:for LKO to provide TCG Investment capital In the amount of $52,0Cio 
and 'for Powers and Therrien, P.S. to provide _the free -legal services to 
TCG. · 

There was never any dfrect written conimunlcatloris :from LKO to 
TCG or from TCG to LKO. . 

Later F'atr desired to form another entity with Powers and 
Ther:rlen to OWf! real estate that would be Jeas~d ~o TCG. 
Consequently, Fair sent a .Jetter dated April 2.1, 2007, to Powers and 
Therrien proposing to formalize the ownership agreement. Fair's 
propqsal r~uced the ownership of the entity chosen by Powers from 
the 50% prevlou~ly agreed to by_ Fair an~ Pow.ers. 

Powers ·and Therr.len objected tt? this proposed modification to 
the agreement. · U<O subsequently ffled this lawsuit to establish a 50% 
owners.hlp Interest In TCG. · · 

Fair ackriowledged his letter. of April 21, 20.07lgnlted the dispute 
that caused the declaratory judgment ~ctlon to be filed by U<O. · · 

Fair believed TCG had a val~:~e or \\around $i.S" mflllon dollarS on 
April. 21, 2007. 

_______ _:_ 

1 There has never been a.ruUng that thls·agreemetitwas enforceable. Indeed, It was this agreement that 
the court allowed the parties to rescind. Ultimately, JY!r. Fair c:hose to rescind whlc:h resulted lh Ire and his 
wlfe owning _100% of TCG at a cost of $78,41.11.61, the amount of the judgment entered after the 
rescJs:sk!n, paid by TCG, not the Fairs. 
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As ·of)une 4., 2007, PowerS and Therrien no longer repr.esented 
TCG. On )uJy 1, .2007, TGG contraCted :with Fair Resolutions. · · .. · . · · 

' . . . . . . ' 

The att;omey's .fees Incurred by Fair ln. the ·declaratory judgment 
action were ·aiJ.pald by.TCG without any obligation on the.pari: of Fair 
to 'refmbvrse·TcG; · · · 

PrinCiples of Law·· 

The only datnc;i,ges sought .by.plalntlffs In the legal rnalprilt;tlce . 
case a·re attome,y~s fees lncurred·;ln th~ declaratory judgment ·action. 
The ~mly theory plaintiffs pi.Jrsu(;! these fees Is under the theory of · 
.e·~uftable indemnity. · 

"Prider ;t~ts theory, .the court :may· award fees ·where the n~tural 
and proximate consequences of~ defendant's wrong,ful ac;t put the 
.plalntlf.r In litigation :With others and the 'action Is I n.stitute~ by·~ .third 
. party not connected With the original transaction." Tradey.Lell, illgra at 
. 126~ . . ', . 

A party may ·not recover a.ttorney fees under this tneory If there 
are other reaso·ns they:bec!=Jm~ Involved In litigation wrth the third 
paJW1 :rradgwell, .~at 128. 

. Analysis 

Here plaintiffs atlege the legal malpractt.ce of def~ndants Powers· 
and Therrien to fall to praperly document the original agreement 
·between Fair a11d Powers resulted In the ffllng of the declaratory 
judgment ~ctlon by· LI<;O which resulted ·Jn defendants Incurring 
attorney's. fees. 

Fltst, wtille. 1t was not wrongful for Mr~ fai~ to attempt to 
renegotiate the agreemeot:h.e prevJously entered Into with Mr. Powers, 
It definitely contributed ~o the filing of th~ declarato~ judgment · 
a~tion. Assuming defendants commrtted malpractice , tt ·can be 
concJUded'8S a matter ·Of law'that such malpractice was not thS sole 
reaSOf'\ for the declaratory judgment lltfgatlon. 

Second, the money ultimately paid to TCG undlsputedly came 
from LKO. Fan:. had constru~tve notice of this fact ~Y the ch~cks he 

2 The c:ourtadmowledges defendants-vehemently deny this allegation and plalntlffS.claim defendants did 
so. as a matter of law,' the alUrt'S decision herein makes: d«!termlnatlon of this Issue moot. 

907 

··~ 

... 
::: ... 

;. 
j' 

·i 
t 
I I . , .. 

'· 

i· 
: 
I 

~· 
i. 
I 

~· 



( 

~ ... 

.June 27, 2011 
·it. Page 6· 

received dr.awn on. LKO's aCGOUnt, .if not .ac;tual·nt>tlce~ qke it qr not, 
LKO was .conneCted with the lnltlai agreement between· P~wer.s and 
Fair ·~a.ch 'time Jt provlded funds to TCG. · ·. · · · · 

·. ', 
Conclusitln 

·. . A$ a. matter Of law, plaintiffs cannot shoW the. alle.Qed malpr-actice 
of defendants was··the sore.reason they Were..fnvolved ·rn .the ·orlg'.Jnal 
decl~ratory :Jt.idg.r:nent :action. . · · · ·· · 

. . Furthermore,: as a m~tter of law, LKO was eonoected.to the· 
origJm:il agreem~~t. · · · . · · · ·· · · 

I '•'' 

. Consequently, equitable Indemnification fs ·not available tq the 
pl~intlff~. . · · · ' · · · 

· · .. Th.er~ftm.~~ d~endants~ motion for summary:judgm~~t Js granted. 
Mr .. Selig should ,prepare the appropriate ~rder'forpres~ntment. · . 

Given· the court's ru11ng ·herein, the summa~ Judg~ent motron . · 
set for· hearing ~omorrow Is. moot and the hearing Is stricken. 

c: Superior Court fll~ 
Ron Trompeter · 

sfnce{!;~lY.r:-· . . . . ..... 
c_·~~.· .·(: .. ··~\··~··-·~('F .... ·~ .. •' .... 

;ill • ' . 
.. ~ . r . r. . 

T.W. Small · . · !' . 
Superior Court Judge 
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168 Wash.App. 862 
Court of Appeals of Washington, 

Division 3. 

;u< O'e;E!{A~G, LLC, a Washington 
Limited Liability Company, Appellant, 

v. 
The COLLECTION GROUP, LLC, a Washington 

Limited Liability Company, and Brian 
Fair and Shirley Fair, husband and wife, 
and their marital community composed 

thereof, Respondents and Cross-Appellants, 
Le.qlie Alan Powers and Patricia Powers, husband 

and wife, and Keith Therrien and Marsha 
Therrien, husband and wife, Intervenors. 

No. 29741-1-III. June 19, 2012. 

Synopsis 
Background: Manager of trusts for the children oflaw ftrm1S 

principles brought action against law ftrm1s clients, from 
whom manager had purchased an interest in a debt collection 
business, for a judicial declaration of the ownership rights of 
the parties, breach of fiduciary duty, and breach of contract. 
Clients brought action against attorneys for legal malpractice 
and breach of the Consumer Protection Act. Actions were 
consolidated. The Superior Court, Chelan County, Ted W. 
Small, Jr., J., entered partial summary judgment in favor of 
clients and, following trial as to damages, entered judgment 
for approximately $78,400. Attorneys appealed and clients 
cross·appealed. 

Holdings: The Court of Appeals, Sweeney, J., held that: 

[1] attorneys had a duty to disclose their personal interest 
in manager, legal duties as principals of manager, and 
professional duties as attorney for manager; 

[2] Rule of Professional Conduct governing conflicts of 
interest did not provide the basis for rescission of agreement; 
but, 

[3] Rule of Professional Conduct that prohibited attorneys 
from entering into business transactions with clients unless 
certain conditions were met provided a basis to rescind 
purchase agreement. 

Affirmed. 

West Headnotes (11) 

[1] Appeal and Error 
~ Cases Triable in Appellate Court 

Court of Appeals reviews a trial court's order 
granting summary judgment de novo and 
engages in the same inquiry as the trial court. 

(2] Appeal and Error 
~Judgment 

Court of Appeals considers facts and reasonable 
inferences in the light most favorable to the party 
who is not moving for summary judgment. CR 
56( c). 

[3] Appeal and Error 
(iii... Cases Triable in Appellate Court 

Court of Appeals reviews de novo whether an 
attorney's conduct violates theW ashington Rules 
ofProfessional Conduct. RPC 1.1 et seq. 

[4] Attorney and Client 
~ Miscellaneous particular acts or omissions 

Attorney and Client 
i- Dealings Between Attorney and Client 

Attorneys who represented a debt collection 
client in an unrelated matter and then represented 
a manager of trusts for attorneys1 children in 
a purchase of an interest in the debt collection 
business had a conflict of interest that resulted in 
application of attorneys' duty under the Rules of 
Professional Conduct to disclose their personal 
interest in manager, legal duties as principals of 
manager, and professional duties as attorney for 
manager. RPC 1. 7 comment. 

[51 Attorney and Client 
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[6] 

[7] 

\1... Skill and care required 

Attorney and Client 
""' Acts and omissions of attorney in general 

The Rules of Professional Conduct are not 
intended to serv~ as a basis for civil liability, nor 
do they establish the appropriate standard of care 
in a civil action. RPC 1.1 et seq. 

Attorney and Client 
ri.>- Grounds for Discipline 

The Rules of Professional Conduct simply 
establish the minimum level of conduct below 
which no lawyer can fall without being subject 
to disciplinary action. RPC 1.1 et seq. 

Attorney and Client 
e- Dealings Between Attorney and Client 

Rule of Professional Conduct governing 
conflicts of interest did not provide the basis for 
rescission of agreement for :manager of trusts 
for the children of attorneys to purchase interest 
in debt collection business of attorneys' client; 
application of rescission could easily fall on an 
innocent client. RPC 1.7, 

[8] Attorney and CUcnt 
Q. Dealings Between Attorney and Client 

An attorney-client transaction is prima facie 
fraudulent. RPC 1.8. 

[9] Attorney and Client 
~ Dealings Between Attorney and Client 

The burden is on the lawyer who has entered into 
a business transaction with a client or acquires an 
interest adverse to a client to show that there was 
no undue influence. RPC 1.8. 

[10] Attorney and Client 
<IP'- Dealings Between Attorney and Client 

The lawyer who enters into a business 
transaction with a client or acquires an interest 
adverse to a client must show that he or she gave 

the client the same information or advice as a 
disinterested lawyer would have given and that 
the client would have received no greater benefit 
had he or she dealt with a stranger. RPC 1.8. 

[11) Attorney and Client 
~ Dealings J;letween Attorney and Client 

Attorneys who represented a debt collection 
client in an unrelated matter and then represented 
a manager of trusts for attorneys' children 
in a purchase of an interest in the debt 
collection business violated Rule ofProfessional 
Conduct that prohibited attorneys from entering 
into business transactions with clients unless 
certain conditions were met, where attorneys had 
interest in transaction as parents, their spouses 
headed corporate members that controlled 
manager, and at least one attorney was officer of 
manager as well as acting as manager's attorney, 
and, thus, Rule provided a basis to rescind the 
agreement. RPC 1.8. 

Attorneys and Law Firms 

**449 James A. Perkins, Larson Berg & Perkins PLLC, 
Yakima, WA, for Appellant. 

Ronald James Trompeter, Hackett Beecher & Hart, Catherine 
Wright Smith, Smith Goodfriend PS, Seattle, WA, Steven 
Craig Lacy, Attorney at Law, East Wenatchee, WA, for 
Respondents and Cross-Appellants. 

I 

Sidney Charlotte Tribe, Talmadge/Fitzpatrick, Tukwila, W A, 
for Intervenors. 

Opinion 

SWEENEY,J. 

*863 ~ 1 Rules of professional conduct have been used 
to prohibit lawyers from enforcing agreements with clients 
that lawyers were a party to. But those same rules have 
not been applied to support actions for legal malpractice 
or for equitable relief or damages based on a lawyer's 
ethical lapses. Here, the court refused to enforce a business 
agreement between two limited liability companies (LLCs) 
after concluding that the lawyer representing the parties 

We5tl;;}WNt~ © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2 
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represented both sides at the same time and therefore violated 
Rule ofProfessional Conduct (RPC) 1. 7 (prohibiting lawyers 
from representing clients ifthere is a conflict of interest). We 
conclude that the remedy of rescission cannot *864 be based 
on a violation ofRPC 1.7. We, however, also conclude based 
on the court's findings that the interests of the lawyer and one 
of the LLCs were sufficiently aligned to warrant rescission of 
the agreement based on a violation of RPC 1.8 (prohibiting 
lawyers from entering into business agreements with their 
clients). We therefore affirm the superior court's judgment 
ordering rescission. 

FACTS 

Background 

~ 2 Leslie Powers and Keith Therrien practiced law as Powers 
& Therrien, P.S. in **450 Yakima, Washington. Together 
they formed~'):Qp~~)).tl~g, LLC (LKO) in December 2003. 
LKO managed irrevocable trusts for the benefit of Mr. 
Powers' and Mr. Therrien's adult children. Each of the five 
adult children of Mr. Powers and Mr. Therrien is the sole 
trustee and the beneficiary of a separate trust. Each trust is 
the sole shareholder of a corporation and the five corporations 
are the sole members ofLKO. Powers & Therrien Enterprises 
Inc. manages LKO. Mr. Powers and Mr. Therrien are the 
officers of that management corporation. 

~ 3 Brian Fair was a client of Powers & Therrien, P.S. in 
2004. That same year, Mr. Fair and his wife formed The 
Collection Group LLC (TCG) to engage in the business 
of debt collection, Powers & Therrien, P.S. had no role 
in the formation of TCG. TCG is managed by Mr. Fair. 
Mr. Fair asked Mr. Powers whether he or Mr. Therrien 
would be interested in his new business venture. Mr. Fair 
proposed an equal investment of funds and ownership. Mr. 
Fair proposed that he would contribute administrative and 
management services and that Mr. Powers and Mr. Therrien 
would contribute legal services. Mr. Fair outlined his joint 
venture proposal in an October 2004 e-mail regarding the 
purchase of debt from Unifund, a debt vendor: 

Les,Keith, 

*865 Attached is a sample purchase agreement from 
Unifund, the company selling the debt, and the attachment 
for when they sell FUSA debt (aka First USA). I have not 
had a chance to review it, but I will do so tonight. 

Regarding an agreement between myself and you two, this 
is how I would like to see it: 

A. We will split the purchase price and other out of 
pocket costs, including legal services that your firm 

cannot provide. 

B. You will contribute legal services you can provide 
(review the purchase agreement contract, legal doc for 
this JV Uoint venture] (if needed), demand letter, ask 
smart questions, kick the tires, etc.) 

C. My contribution will include no charge for finding 
this debt, negotiations with debtor and debt seller 
(unless you prefer to do this), and keeping you 
informed. 

Clerk's Papers (CP) at 216. 

~ 4 Mr. Powers later reviewed the attached Unifund purchase 
agreement and returned it to Mr. Fair marked up with 
extensive suggested changes. Mr. Powers did not respond to 
Mr. Fair's inquiry about an agreement. Mr. Fair continued 
to negotiate with Unifund; TCG was eventually named as 
the prospective purchaser of the debt. Mr. Fair sent an e
mail to Mr. Powers in January 2005 asking whether he was 
still interested in the deal with Unifund. Mr. Powers did not 
respond. Mr. Fair then caused TCG to invest in the Unifund 
debt portfolio with $7,969.23 of its own money. Mr. Fair 
began work to collect the debt that TCG bad purchased. 

~ 5 Mr. Fair exchanged e-:mails with Powers & Therrien, P.S. 
that discussed the legal services required to collect the debt. 
The law firm drafted legal documents for TCG and TCG made 
progress collecting the accounts in the Unifund portfolio. In 
early February 2005, Mr. Powers apparently indicated in a 
telephone conversation with Mr. Fair that LKO, the company 
owned by the adult children, was interested *866 in making 
the proposed investment. Mr. Fair sent a fax to Mr. Powers' 
legal assistant asking her to arrange for a check for $3,984.61 
(one-half the cost of the Unifund portfolio) made out to "The 
Collection Group, LLC." CP at 1153. Mr. Fair again sent the 
fax to the fum's bookkeeper several days later after he did not 
receive the funds. 

, 6 TCG received a check in the amount requested on 
February 21, 2005. The check was signed by Michelle Briggs, 
whom Mr. Fair lroew to be an employee of Powers & 
Therrien, P.S. The check was a "counter check" with the name 
"M( ()perntmg LLC" handwritten in the upper left-hand 
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279 P.3d 448 

comer. CP at 197, 441. Mr. Fair did not know the identity 
of LKO but assumed it was an account owned by Les and 
Keith (iLK) of Powers & Therrien, P.S. Mr. Fair faxed an 
accounting to Powers & Therrien, P.S. that stated: "Les, this 
gives you guys 1/2 ownership **451 in the company. You 
can formalize however you wish." CP at 311. Neither Mr. 
Powers nor Mr. Therrien fonnalized any agreement. 

-u 7 Mr. Fair continued to expand the business and when 
an opportunity to purchase additional debt portfolios arose, 
he contacted Powers and Therrien, P.S. for additional funds. 
They responded and sent three additional checks; one on 
March 3, 2005, for $13,015.39; one on December 23, 2005, 
for $10,000; and one on September 11, 2006, for $25,000. 
Each check was a "iLK Qpei'at!h,g LLC" counter check. Mr. 
Powers and Mr. Therrien still had not proposed any formal 
agreement to spell out the relationship among the parties. 

1 8 Mr. Fair asked Mr. Powers to draft an ~p,e:r:atm:g 

agreement for a new entity, OPM I, LLC (OPM), in early 
2007. OPM was a limited liability company formed by 
TCG and Mr. Fair to collect delinquent debt in states 
other than Washington. TCG was a member of OPM, and 
TCG and Mr~ Fair were its managers. The OPM ~p~fatilll! 
agreement drafted by Mr. Powers included a waiver of"legal 
conflict": "Members of Counsel's family have an interest in 
the Manager and through it the Company [OPM]." CP at 
1478-79. Mr. Fair signed the OPM Qper~tlng agreement 
personally and as TCG's manager. 

*867 -u 9 Mr. Fair again requested that Mr. Powers and Mr. 
Therrien formalize their ownership interest in TCG in April 
2007. This time Mr. Fait proposed that Mr. Powers and Mr. 
Therrien would own a 38 percent interest, that Mr. Fair's 
mother would own a 7 percent interest, and that he and his 
wife would own a 55 percent interest. The percentages were 
based on both the financial and service related contributions 
of the parties. Mr. Fair estimated that the value of TCG had 
grown to approximately $1.5 million. Mr. Powers and Mr. 
Therrien rejected the proposal and insisted that they were 
entitled to a 50 percent ownership interest in TCG. 

Procedural History 
~ 10 Mr. Powers and Mr. Therrien caused LKO to sue TCG 
and Mr. Fair for a judicial declaration of the ownership rights 
of the parties, for breach of fiduciary duty, and for breach 
of contract. The Fairs responded by suing Mr. Powers and 
Mr. Therrien personally for legal malpractice and breach 
of the Consumer Protection Act, chapter 19.86 RCW. Both 

matters were consolidated. TCG and the Fairs moved for 
partial summary judgment against LKO on the ground that 
RPC 1.8 prohibits business dealings between an attorney and 
his client unless the client gives informed consent, LKO also 
moved for summary judgment against the Fairs on the ground 
that Mr. Fair was not a client of Powers & Therrien, P .S. at 
the time of the disputed transaction, and neither Mr. Powers, 
Mr. Therrien, nor Powers & Therrien, P.S. had any ownership 
or financial interest in LKO. 

~ 11 The court ruled in a memorandum decision that Mr. Fair 
personally was at all times a client ofPowers & Therrien, P .S. 
The court ruled that any attempted purchase of an interest in 
TCG by Mr. Powers and Mr. Therrien personally or through 
Powers & Therrien, P.S. would be against public policy and 
void because it violated RPC 1 .8. The court, however, also 
concluded that a question of fact remained about whom Mr. 
Fair actually entered into the agreement with, Powers & 
Therrien, P.S. or LKO. 

*868 ~ 12 The court went on to conclude, sua sponte, 
that Mr. Powers and Mr. Therrien had a conflict of interest 
under RPC 1.7 (concurrent conflict of interest), This was 
because Powers & Therrien, P.S. represented LKO, and 
LKO was a potential purchaser of an ownership interest in 
TCG, and neither entity consented to the representation. The 
court denied LKO's motion for summary judgment, partially 
granted TCG's motion for summary judgment, and requested 
additional briefing on whether rescission was an appropriate 
remedy for a violation ofRPC 1.7. 

~ 13 LKO and Mr. Powers and Mr. Therrien each moved to 
reconsider. The court granted LKO's motion in part by ruling 
that a question of fact remained as to whether Mr. Therrien 
had violated RPC 1.7, but denied the balance of the motions. 
Mr. Fair later stipulated at a discovery hearing that **452 
the contract at issue was not a sale of personal equity, but 
was a direct transaction with TCG. He stipulated that he acted 
as an agent for TCG, and not personally, LKO then again 
requested that the court reverse the previous ruling on the 
ground that the stipulations effectively meant the contract at 
issue was solely between LKO and TCG, not with Mr. Fair 
personally, and therefore there could not be the basis for a 
RPC 1,8 violation by Powers & Therrien, P.S. LKO also again 
argued that a question of fact remained as to whether there 
was an attorney-client relationship between TCG and Powers 
& Therrien, P.S. at the time they contracted with LKO. The 
court rejected those arguments in a second memorandum 
decision; 

Westltw>~N~Xf © 2013 Thomson Reuters. No claim to original U.s. Government Works. 4 
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Now, based upon the parties' stipulation, the issue has 
beoome whether the violation of RPC 1.7 by Les Powers 
voids any agreement between tl' Qp~r.ating, LLC and 
The Collection Group, LLC? Mr. Powers and Mr. Therrien 
controlled the oper#~ion of l,K QJler~ttb,lg, LLC through 
their ownership of Powers & Therrien Enterprises, Inc., the 
manager oflf.\K ~~~ratb!g, LLC. As an owner of Powers 
& Therrien Enterprises, Inc., Mr. Powers had a fiduciary 
duty to LK ~pctittiug, LLC at all times material hereto. 

*869 The creation of~ Qper~tiug, LLC by Les Powers 
and Keith Therrien assisted their estate plans. The success 
of IJ:;K Op.etating, LLC, benefitted their children, Les 
Powers and Keith Therrien had a personal interest in the 
success of[[.~ Qpera:f;tng, LLC. 

There is clearly a question of fact as to when Powers & 
Therrien, P.S. began to represent The Collection Group, 
LLC. However, at the time their client, the owner of a new 
collection business, first approached them about joining 
him as partners in this business, they had a duty inter alia to 
disclose their personal interest (as parents), legal duties (as 
manager) and professional duties (as attorneys) that they 
had to [l;K Operatmg, LLC pursuant to RPC 1. 7. 

They also owed professional duties to Brian Fair, their 
existing client, the individual who represented to them that 
he was the sole owner of the collection business. They 
owed these professional duties to Brian Fair regardless 
of the fact that he approached them as an agent of 
The Collection Group, LLC because he was still their 
client and be owned The Collection Group, LLC. His 
ownership interest in The Collection Group, LLC would 
be affected by the addition of any investors. Consequently, 
any representation of![;K Opet!Jtiiig, LLC by Mr. Powers 
would be adverse to the interests of Brian Fair, even if the 
transaction was going to be between ll!K Qpt\i~!(t:brg, LLC 
and The Collection Group, LLC, Mr. Fair's company. 

It is not necessary to detennine when Mr. Powers began 
representing The Collection Group, LLC in order to 
conclude RPC 1.7 was violated by Mr. Powers as a 
matter of law. He represented lt:.K ipp('J'ating, LLC. He 
had a significant personal and financial interest in ILK 
Operating, LLC as a parent, as an owner of its manager, 
Powers & Therrien Enterprises, Inc. and as the attorney for 
iLK Operating, LLC. He represented Brian Fair, who-had 
significant personal interest in any transaction between L]( 
Opera;tln~, LLC and The Collection Group, LLC. 

As a result, Mr. Powers had a concurrent conflict of interest 
as a matter of law. Because he failed to disclose his 
relationships to iJ:;K Opetatbrg, LLC to Brian Fair and he 
failed to obtain written infonned consent from Brian Fair 
and ~K PPer"'ting, LLC, he violated RPC 1. 7 as a matter 
of law. 

*870 CP at 2371-72. The court acknowledged the absence 
of controlling authority in Washington on whether a violation 
of RPC 1. 7 made the transaction voidable but cited the New 

Mexico case of G.B. & T. Co. v. Hefner 1 in support of its 
ultimate conclusion that it did. The court also dismissed the 
question of whether Mr. Powers violated RFC 1.8 as moot. 

'If 14 The court bifurcated the malpractice action from 
the contract action in preparation for trial limited to the 
appropriate amount of **453 damages that should follow 
from the rescission. Following trial, tbe court entered 
judgment in favor ofLKO for the principal amount of all sums 
which LKO invested with TCG plus interest, $78,431.61. The 
court entered findings of fact and conclusions of law. LKO 
appeals and TCG and Mr. Fair cross-appeal. In June 2011, 
the court summarily dismissed Mr. Fair's malpractice action 
on the basis that there were no cognizable damages from Mr. 
Powers' violation of RPC 1. 7. 

DISCUSSION 

VIOLATION OF RPC 1.7 AND REMEDY OF 
RESCISSION 
,, 15 LKO contends that the court's conclusion that Mr. 
Powers represented either LKO or Mr. Fair in this investment 
agreement is wrong. LKO admits that Mr. Fair personally was 
a client of Powers & Therrien, P.S., but contends that when 
Mr. Fair presented the investment proposal to Mr. Powers he 
was acting as the managing agent for TCG. LKO contends 
that Mr. Fair never acted in his personal capacity. LKO argues 
that it, not Mr. Powers, invested in TCG. LKO argues that is 
precisely why the trial court could not, and did not, rule that 
Mr. Powers violated any RPC 1.7 obligation owed to TCG, 
only to Mr. Fair. But, again, LKO contends that because Mr. 
Fair was not personally a party to the investment agreement 
and also did not ask for personal representation, there can 
be no fmding *871 that Mr. Powers violated any RPC 1.7 
obligation owed to Mr. Fair. 

Westt®WN~r © 2013 Thomson Reuters. No claim to original U.S. Government Works. 5 
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~ 16 LKO contends that the collli's use of RPC 1. 7 to 
impose civil Legal obligations was wrong because the RPCs 
are ethical rules, not intended to be used to impose civil 
liability. LKO argues that RPC 1.7 was the only basis for 
approving rescission here since the collli refused to find fraud 
or misrepresentation, breach of fiduciary duties, or breach of 
contract. LKO contends it is a nonlawyer and therefore owed 
no ethical duties and should not have been subject to this civil 
sanction based on violation of a RPC. 

~ 17 TCG responds that Powers & Therrien, P .S. represented 
LKO at the time of the investment proposal and worked on 
LKO's behalf to make it a member of TCG, TCG contends 
that Powers & Therrien, P.S. also represented Mr. Fair. TCG 
argues that it is irrelevant whether a lawyer's two clients are 
both involved in the same transaction for purposes of a RPC 
1 . 7 violation. RPC 1. 7 bars a lawyer from representing a 
client in a negotiation with someone who is a client of the 
lawyer in an unrelated matter. TCG argues that the investment 
opportunity was offered directly to Mr. Powers and Mr. 
Therrien, and that Mr. Fair did not even know who LKO was. 
Indeed, Mr. Fair assumed that because the initials were "ll~," 
it was Les's and Keith's company, So, TCG urges that the 
court was correct in holding that Powers & Therrien, P.S. 
simply could not ethically represent LKO in a negotiation 
when Mr. Fair was still a client. And TCG says that the court's 
remedy, rescission, is proper. See C.B. & T. Co. v. Hefner, 98 
N.M. 594, 651 P.2d 1029 (1982). 

[1] [2] [3) , 18 We review a trial court's order granting 
smnmary judgment de novo and engage in the same inquiry as 
the trial collli. Hubbardv. Spokane County, 146 Wash.2d 699, 
706-07, 50 P.3d 602 (2002) (quoting Ellis v. City of Seattle, 
142 Wash.2d 450, 458, 13 P.3d 1065 (2000)). Summary 
judgment is appropriate when the pleadings and affidavits 
show there is no genuine issue of material fact and the moving 
party is entitled to judgment as a matter of law, *872 

CR 56(c). We consider facts and reasonable inferences in 
the light most favorable to the nonmoving party. Hubbard, 
146 Wash.2d at 707, 50 P.3d 602. And we review de novo 
whether an attorney's conduct violates the Washington Rules 
of Professional Conduct. See Gustafson v. City of Seattle, 87 
Wash.App. 298, 302, 941 P.2d 701 (1997). 

CONFLICT OF lNTEREST (RPC 1.7) 
, 19 A lawyer shall not represent a client if the representation 
of that client may be directly adverse to another client or 
materially limited by the lawyer's responsibilities to another 
client, third person, or by the Lawyer's own interests unless the 

lawyer reasonably believes that the representation will not be 
adversely affected, and the client consents in **454 writing 
after consultation and a full disclosure of material facts, RPC 
1.7(a), (b). Direct conflicts can even arise in transactional 
matters involving the representation of multiple clients in 
unrelated matters. RPC 1.7 cmt. 7 ("For example, if a lawyer 
is asked to represent the seller of a business in negotiations 
with a buyer represented by the lawyer, not in the same 
transaction but in another, unrelated matter, the lawyer could 
not undertake the representation without the informed consent 
of each client."). 

~ 20 LKO does not dispute that Mr. Powers represented 
Mr. Fair prior to the formation of TCG in an unrelated 
matter. And this record supports that this attorneywclient 
relationship had not ended at the time of the agreement that 
is the center of the dispute. LKO also does not dispute that 
Mr. Powers represented LKO, his children's company. Mr. 
Powers managed LKO through a separate corporation. Mr. 

Fair solicited investlnents from Mr. Powers and Mr. Therrien, 
not LKO. The initial proposal is set out in an e--mail with an 
attached sample purchase agreement from a debt vendor, Mr. 
Powers marked up that sample agreement with suggestions 
and returned it to Mr. Fair. Mr. Powers performed those 
legal services for Mr. Fair, not LKO. Mr. *873 Powers Later 
created legal documents for Mr. Fair and his new company, 
TCG. We are led then to conclude, as the trial judge did, 
that Mr. Powers simultaneously represented both Mr. Fair and 
LKO. 

[4) ~ 21 LKO contends, nonetheless, that such simultaneous 
representation still does not give rise to a RPC 1.7 violation 
because the representations occurred in unrelated matters and 
not the transaction at issue. We disagree. There is a conflict 
of interest even when a lawyer represents a client in another 
unrelated matter and then represents a second client in a 
business transaction with the current client. RPC 1. 7 cmt. 7, 
And that is what we have here. 

, 22 Mr. Powers represented both Mr. Fair and LKO in 
separate unrelated matters and then represented LKO in the 
business transaction with Mr. Fair by relaying the investment 
proposal and forwarding the funds. Mr. Powers had a duty 
to disclose his personal interest in LKO, his legal duties as 
manager of LKO, and his professional duties as an attorney 
for LKO. The representation of Mr. Fair was directly adverse 
to the representation ofLKO in the transaction and there is no 
evidence that either client gave informed consent in writing. 
Mr. Powers violated RPC 1. 7. 
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RPC AS BASIS FOR RESCISSION 
'I[ 23 LKO next contends that, even if Mr. Powers violated 
RPC 1. 7, LKO's agreement with TCG should not be subject 
to rescission. 

[5) [6] 'I[ 24 The Supreme Court adopted the RPCs pursuant 
to its power to regulate the practice of law in Washington. 
Hizey v. Carpenter, 119 Wash.2d 251, 261, 830 P.2d 646 
(1992). The RPCs are not intended to serve as a basis for 
civil liability, nor do they establish the appropriate standard 
of care in a civil action, /d. at 259-61, 830 P.2d 646. The 
RPCs simply establish the" 'minimum level of conduct below 
which no lawyer can fall without being subject to disciplinary 
action.' " Id. at 261, 830 P.2d 646 (quoting former RPC 
Preliminary Statement (1985)). But agreements that violate 
RPCs or, at least, *874 RPC 1.8, have been held to be 
contrary to public policy and the courts of this state have 
refused to enforce agreements based on a violation of RPC 
1.8. In re Corp. Dissolution of Ocean Shores Park, Inc., 
132 Wash.App. 903, 910, 134 P.3d 1188 (2006); Danzig v. 
Danzig, 79 Wash.App. 612,616-17,904 P.2d 312 (1995); 
Marshallv. Higginson, 62 Wash.App. 212,217-18, 813 P.2d 
1275 (1991). Here LKO sued for a judicial declaration of its 
understanding of the agreement with Mr. Fair and TCG. 

~ 25 In Hizey, clients sued their attorney and alleged legal 
malpractice based on the lawyer's conflict of interest. Hizey, 
119 Wash.2d at256-57, 830 P .2d 646. The trial judge refused 
to let an expert testify on rules of professional conduct and 
refused to instruct the jury on those rules. Id at 257-58, 
830 P.2d 646. The Supreme Court affirmed. The court held 
that a violation of ethics rules must be pursued through a 
disciplinary proceeding. ld at 259, 830 P.2d 646. And the 
court held that such violations may not serve **455 as the 
basis for a private cause of action. I d. at 259, 261, 830 P .2d 
646. The court reasoned that a claim for legal malpractice 
focuses on the duty of care owed to the client, which is 
established by the relationship and not by the RPCs. Id. at 
260-62, 830 P.2d 646. 

~ 26 The Hizey decision, however, addressed application of 
the RPCs only in the legal malpractice setting. The court 
did not answer whether the court would also separate the 
ethics and potential civil liability in other suits, such as fee 
disgorgement, breach of contract, or disqualification motions. 
Indeed, the court noted that other courts had ''relied on the 
CPR [Code of Professional Responsibility] and RPC for 
reasons other than to find malpmctice liability and our holding 

today does not alter or affect such use." Hizey, 119 Wash.2d 
at264, 830 P.2d 646 (citing Singleton v. Frost, 108 Wash.2d 
723, 742 P.2d 1224 (1987) (relying on disciplinary rule to 
determine reasonableness of attorney fees); Eriks v. Denver, 
118 Wash.2d 451, 824 P.2d 1207 (1992) (holding violation 
of CPR is a question of law, not fact); Walsh v. Brousseau, 
62 Wash.App. 739, 815 P.2d 828 (1991) (holding contract 
for sale of law *875 practice, which included duty on part 
of selling attorney to refer clients as consideration for the 
sale, violated RPC)), At least one legal scholar has suggested 
that the court did not need to be so cautious, as many of the 
other cases are distinguishable. Stephen E. Kalish, Haw to 
Encourage Lawyers To Be Ethical: Do Not Use the Ethics 
Codes as a Basis for Regular Law Decisions, 13 GEO. J. 
LEGAL ETHICS 649, 672 (2000) ("None of the cases that 
[the court] cites suggests that a judge in his instructions or an 
expert in his opinion may explicitly refer to ethics law."). 

'I[ 27 The courts of this state have applied RPC 1.8 (restricting 
business transactions with a client) to refuse to enforce fee 
agreements with attorneys as being against public policy. See 
Valley/50th Ave., LLCv. Stewart, 159 Wash.2d 736, 743, 153 
P.3d 186 (2007); Ocean Shores Park, 132 Wash.App. 903, 
134 P.3d 1188; Holmes v. Loveless, 122 Wash.App. 470,475, 
94 P.3d 33 8 (2004); Cotton v. Kronenberg, 111 Wash.App. 
258,270-71,44 P.3d 878 (2002). The application ofthe RPC 
and result in these cases was not however categorical. The 
lawyer could show that the contract was fair and reasonable, 
free from undue influence, and made after a fair and full 
disclosure of the facts before the court would hold any 
agreement void or voidable. Valley/50th Ave., 159 Wash.2d 
at 743-44, 153 P.3d 186. 

~ 28 The issue in Valley/50th Avenue was the enforceability 
of a promissory note and fee agreement a client executed in 
favor of a law firm to secure a fee and cost bill owed by 
another client. 159 Wash.2d at 740-41, 153 P.3d 186. The 
court concluded that "the note and deed of trust was more 
like a business transaction than a fee agreement, [so] the issue 
then is whether [the law firm] satisfied the minimum notice, 
disclosure, and reasonable opportunity to seek the advice of 
independent counsel." Id. at 745, 153 P.3d 186. The court 
ultimately concluded that there were material issues of fact 
as to whether the law firm discharged its duty under RPC 1.8 
and remanded for further proceedings. Valley/50th Ave., 159 
Wash.2d at 747, 153 P.3d 186. 

~ 29 Here, the court concluded that Mr. Powers had violated 
RPC 1.7 and based on the New Mexico case, *876 G.B. & 
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T. Co., it held that the agreement between LKO and TCG was 
voidable. 

[7] ~ 30 We conclude, however, that RPC 1.7 cannot provide 
the basis for rescission. RPC 1. 8, which has provided the legal 
basis for rescission, is different in its wording and its effect 
from RPC 1.7. A lawyer violates RPC 1.8 when the lawyer 
enters into a business transaction with his or her client without 
the minimum notice, disclosure, and without giving the client 
the opportunity to seek the advice of independent counsel. 
We will then generally refuse efforts by the lawyer to enforce 
those agreements. Valley/50th Ave., 159 Wash.2d at 743, 153 
P.3d 186; Ocean Shores Park, 132 Wash.App. at 912-13, 134 
P.3d 1188. 

~ 31 What we have with RPC 1.7 is a rule to regulate 
the attorney-client relationship and ensure that an attorney's 
representation is not materially limited by conflicting 
interests. In re Disciplinary Proceeding Against Marshall, 
160 Wash.2d 317, 336, 157 P.3d 859 (2007) (''The rule 
assumes that multiple representation **456 will necessarily 
require consultation and consent in writing, reasonably so 
since the rule imposes these requirements anytime there is a 
potential conflict."). The differences are important. 

~ 32 The problem with applying RPC 1.7 here is that the 
remedy, rescission, could easily fall on an innocent client. 
And it is not the client who should pay for the sins of its 
lawyer. Even if the lawyer breached his or her fiduciary 
duties, it is the lawyer who should suffer the consequences 
not the client. It is not the client(s) who did anything wrong; 
it is the lawyer by representing clients on both sides. The 
appropriate remedy is to file a disciplinary action with the 
Washington State Bar Association. 

~ 33 In sum, we agree Mr. Powers violated RPC 1.7. But 
that violation cannot be grounds to rescind any investment 
agreement between LKO and TCG. 

*877 CROSS-APPEAL 

, 34 TCG cross-appeals and urges that we affirm the court's 
decision to rescind the contract based on a violation of 
RPC 1.8 since we may affinn on any ground argued at the 
trial court. TCG argues essentially that there was sufficient 
evidence of a de facto contract between Mr. Powers and TCG 
and Mr. Fair, a contract sufficient to invoke the strictures of 
RPC 1.8. Mr. Powers again responds that the agreement was 

between LKO and TCG, not LKO and Mr. Powers and so 
he did not enter into this business relationship with a client. 
LKO responds that it accepted the investment offer and it 
provided the investment funds. Mr. Powers also urges that the 
court's conclusions show that there was not the commonality 
of interest between Powers & Therrien, P .S. and LKO that 
TCG and Mr. Fair suggest. CP at 2307 (Conclusion of Law 
F) ("LKO is not the 'alter ego' of Powers or Therrien, nor is 
there a basis to pierce the corporate veil ofLKO's independent 
existence."). 

BUSINESS TRANSACTION WITH CLIENT (RPC 1.8) 

, 35 TCG became a client of Powers & Therrien, P.S. in 
February 2005, when the firm drafted legal pleadings for 
TCG to use to collect debt. Accordingly, TCG argues that 
the resulting agreement between Mt. Powers and TCG is 

voidable as a violation of public policy pursuant to RPC 1.8. 

[8] [9] [1 0] ~ 36 RPC 1.8 sets out rigorous requirements a 
lawyer must meet before he enters into a business transaction 
with a current client or knowingly acquires an ownership, or 
possessory, security, or other pecuniary interest adverse to a 
client. RPC 1.8. " '[A]n attorney-client transaction is prima 
facie fraudulent.' " Valley/50th Ave,, 159 Wash.2d at 745, 
153 P .3d 186 (quoting In re Disciplinary Proceedings Against 
Johnson, 118 Wash.2d 693, 704, 826 P .2d 186 (1992)). The 
burden is on the lawyer who has entered into a business 
transaction with a client or acquires an interest adverse to 
a client to show that there *878 was no undue influence. 
The lawyer must show that he or she gave the client the 
same information or advice as a disinterested lawyer would 
have given. And the lawyer must show that client would have 
received no greater benefit had he or she dealt with a stranger. 
In re Disciplinary Proceeding Against Haley, 157 Wash.2d 
398, 406, 138 P.3d 1044 (2006) (quoting In re Disciplinary 
Proceeding Against McMullen, 127 Wash.2d 150, 164, 896 
P.2d 1281 (1995)). 

~ 37 It is undisputed that Powers & Therrien, P.S. represented 
Mr. Fair, the manager of TCG, in 2004 on a separate 
matter. After Mr. Fair formed TCG in 2004, Powers & 
Therrien, P.S. drafted legal documents for TCG to facilitate 
collecting the debt TCG had purchased. The documents 
included promissory notes, mutual releases, and a summons 
and complaint. Powers & Therrien, P.S. then represented 
TCG and performed legal services on TCG's behalf. 

~ 38 The matter proceeded to a bench trial after the court 
ordered rescission of the contract and the court entered 
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findings and conclusions following that bench trial that are 
helpful here. 

FINDINGS OF FACT 

13. On or about October 27,2004, an email was sent from 
Brian Fair to the Powers & Therrien, P.S. email account 
**457 addressed to "Les, Keith" setting forth Brian Fair's 

proposaL 

19. The proposed terms were accepted by Les Powers 
when the money was sent to TCG. 

30. Professional legal services sought by TCG as part of 
the Proposal were provided by Powers & Therrien, P.S. 

41. Powers caused the issuance of the LKO check to 
TCG in February 2005. 

*879 CONCLUSIONS OF LAW 

F. LKO is not the "alter ego" of Powers or Therrien, 
nor is there a basis to pierce the corporate veil of LKO's 
independent existence. 

H. Les Powers was both a principal in the law firm 
of Powers & Therrien, P.S., and an officer of LKO's 
manager, PTE. 

J. The terms of the Proposal by Fair as agent for TCG 
were accepted by Les Powers. 

K. Ultimately, Les Powers, pursuant to his agreement 
with Brian Fair, as agent for TCG, chose to enter into the 
Investment Agreement with TCG. 

L. Les Powers made sure at all times that performance 
of the terms of the Proposal, including investing $52,000 
from LKO to TCG, and Powers & Therrien, P.S. 
providing legal services to TCG was accomplished. The 

court makes no ruling regarding whether LKO was 
involved in the unauthorized practice of law. 

M. Les Powers accepted the business offer by having 
LKO provide the sum of $17,000 to TCG, which 
occurred beginning February 21, 2005. 

CP at 2303-{)8. 
~ 39 Mr. Fair and TCG were clients of Powers & Therrien, 
P .S.; the attorneys provided legal services for them. And, the 
October 2004 e-mail from Mr. Fair was an offer to Mr. Powers 
and Mr. Therrien to invest in TCG and provide legal services 
as part of the deal. Mr. Powers and Mr. Therrien were the 
only persons who could accept the specific investment offer 
from Mr. Fair because the offer was a bilateral offer to them. 
Dorsey v. Strand, 21 Wash.2d 217,224, 150 P.2d 702 (1944) 
("[W]hen an offer is made, it can be accepted only by the 
offeree."). The trial court concluded that LKO is not the "alter 
ego" of Mr. Powers or Mr. Therrien. But Mr. Powers is both 
a principal in the law firm of Powers & Therrien, P.S., and 
a controlling officer of LKO's manager, *880 Powers & 

Therrien Enterprises, Inc. There is no fmding that Mr. Powers 
acted in any other capacity than a lawyer when he accepted 
the deal and forwarded the funds. In fact, TCG contends that 
the court specifically struck such agency language from the 
findings because it was unsupported. Br. ofResp'ts to Br. of 
Intervenors at 8-9. 

~ 40 Mr. Powers and Mr. Therrien organized LKO as part of 
their estate planning for their adult children. It is controlled by 
five corporate members headed by the spouses of Mr. Powers 
and Mr. Therrien and the shareholders of those corporate 
members are trusts for their children. Mr. Powers then had a 
significant personal and financial interest in LKO as a parent, 
as an owner/officer of its manager, and as its attorney. The 
court concluded that he alone chose to enter into the business 
deal with Mr. Fair. CP at 2308 (Conclusions of Law J, K, L) 
Those conclusions are supported by the fact that Mr. Powers 
personally received the offer and he forwarded the funds from 
his law office. Mr, Powers may not have been the "alter ego" 
of LKO but that is not dispositive. He accepted the offer to 
invest in TCG in his capacity as an attorney and then caused 
LKO to contribute the funds. He had a substantial interest in 
the success ofLKO-it was his family. 

~ 41 Mr. Powers and Mr. Therrien contend that a business 
transaction between a lawyer and a client must confer some 
benefit to the attorney or client. See Valley/50th Ave., 159 
Wash.2d at747, 153 P.3d 186; In re Disciplinary Proceeding 
Against Miller, 149 Wash.2d 262, 66 P.3d 1069 (2003); In 
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re Disciplinary Proceeding Against Holcomb, 162 Wash.2d 
563, 173 P .3d 898 (2007); **458 Holmes, 122 Wash.App. at 
475, 94 P .3d 33 8. Neither the cases cited nor RPC 1.8 seems 
to require that an actual benefit be oonferred. In Holmes, an 
attorney's ownership stake in a client's joint venture actually 
declined and the court still found that the accompanying fee 
agreement fell within the scope of the business transaction 
rule. 122 Wash.App. at 475, 94 P.3d 338. Regardless, there is 
evidence in this record that Mr. Powers stood to benefit from 
LKO's success in many ways. Again, it was his family. 

necessarily mean it was the contracting party. Mr. Powers 
entered into the transaction and then used funds from his 
children's company, a company he also coti.trolled. We then 
conclude that RPC 1.8 provides an alternative basis to rescind 
the agreement because it was against public policy. Ocean 
Shores Park, 132 Wash.App. at 912-13, 134 P.3d 1188 
(business deal between attorney and client void as against 
public policy). 

~ 43 We affirm the superior court's judgment ordering 
recession. 

[11] *881 ~ 42 We are led to conclude that Mr. Powers 
entered into a business transaction with a client (TCO) in 
violation ofRPC 1.8. See Valley/50th Ave., 159 Wash,2d at 
745, 153 P.3d 186 (quoting Johnson, 118 Wash.2d at 704, 
826 P.2d 186) (" '[A]n attorney-client transaction is prima 
facie fraudulent.' "). The fact that the trial court ruled LKO 
was entitled to the return of the $52,000 investment does not 

Footnotes 
1 98 N.M. 594, 651 P.2d 1029 (1982). 

End of Document 

WE CONCUR: KULIK, J., and SIDDOWA Y, A.C.J. 
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(.. 1 THIS MAlTER came on for a bench trial on August 1i3-18, 2010, In this 

2 consolidated proct;!edlng, Cause No. 07-2..00652·9, Which was bifurcated for trial 

3 purposes only. The case first tried by the court was the proceeding LK Operating, 

4 LLC, a Wa~hlngton limited liability company vs. The Collection Group, LLC
1 

a 
5 Washington limited liability company. The court previously dlsml.ssed Individual 

6 . defendants Brian and Shirley Fair from this first case by order filed in November 2009 

7 and by reconsideration order filed February 1, 2010. The plaintiff, LK Operating, LLC 

8 (LKO), appeared ·by and through its attorney of record, James A. PerJ<Ins of La~on 

9 Berg & Perkins PLLC, the. defendant The Collection Group (TCG) appeared ·by anc;l 

10 through Its attorney of record, Ronald J. Trompeter of Hackett, Beecher & Hart. Brian . 

11 and Shirley Fair, appeared by and through their attorney of record Stewart Smith of 

12 Lacy Kane P .s., for pretrial motions. 

13 EVIDENCE CONSIDERED 

14 The following witnesses were called and testified at trial: 

15 • Brian Fair: one ofTCG's owners and its manager; 

·( 16 • Kenneth Meissner: LKO's accountant; 

17 • Eva Reider: A Sands Leasing, Inc. (Sands) employee; Sands provides 

18 bookkeeping services to LKO using Ms. Re19er. 

19 • Diane Sires- Legal Assistant/Secretary for Powers & Thenien, P.S.; 

20 • Craig Homchick: LKO's accountant/expert witness. 

21 LKO's exhibits in Plaintiff's Notebook 1, Nos. 1-6, 6, 45-48, 49 in part 

22 (paragraph 10 only), 50., and 52~56 were admitted and considered by the court. 

23 TCG's notebook exhibits numbered 1()..25, 27, 28, 44, 63, 64, ·and 66~68 were 

24 admitted and considered by the court. 

25 After carefully considering the testimony of the witnesses, the exhibits and the 

26 arguments of counsel, the court makes the following: 

27 FINDINGS OF FACT 

28 IHE PARTIES 

29 1. TCG is a Washington limited liability company (LLC) with Its . principal 

30 place of business in Wenatchee. 
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( 1 2. TCGwas fanned by Brian and Shltley Fair in May 2004. It was fanned to 

2 engage In the buslness·of debt collection. 

3 3. Brian and Shirley Fair were TCG's original members. Brian Fair also 

4 

5 

served as TCG's mana'ger, 

4: In .addltl9n to ~elng identified as the two m~mbers on TCG's ·formation 

6 documents, TCG's 2004 tax return identifies the business as a 2 .. member LLC, with 

7 Brian Fair a 50 percent owner and Shirley Fair a 50 percent owner.· 

8 5. Brian Fair was a certifled public accountant (CPA). He practiced as a 
9 · CPA through an entity, Fl!llr & Associates, P.S., from late··1995 through 2007. Brian 

10 · Fair's wife Shirley Is also a CPA and also practiced through FaJr & Associates, P.S. 

11 6. Plaintiff LKO is a Washington limited liability company with Its principal 

12 place of business in Yakima. 

13 7. LKO was formed In December 2003. Each of the five adult children of 

14 . Leslie Powers {Powers) and Keith Therrien (Therrien) is the sole trustee and the 

15 beneficiary of a separate trust. Each trust was the sole shareholder of a corporation. 

{ 16 The five corporations were the sole members of LKO 

17 8. Powers & Therrien Enterprises, Inc. (PTE) was the-manager of LKO and 

18 provided LKO the management services the company requited through its officers and 

19 employees. 

20 9. LKO had assets prior to any·involvement with TCG. 

21 10. Leslie Powers and Keith 'Therrien (non-parUes to this first~trial) are 

22 licensed Washington attorneys who are the principals In the law firm Powers & 

23 Therrien, P.S. which is not a party to the litigation. They are also both officers of PTE. 

24 PTE is the manager of LKO under Chapter 25.15, RCW. 

25 L!<O'S INVESTMENT IN TCG 

26 11. Prior to the fall of 2004, Brian Fair had become acquainted with Powers 

27 through shared common-clients. (The Court has previously ruled Brian Fair was a 

28 client of Powers & Therrien, P.S. at all times material hereto). 

29 
30 

31 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW- 3 

LARSON BERG & PERKINS PLLC 
105 North 3rd Street 

P.O. BoxSSO 
Yakima, WI\ !18907 

(509) 4 . 
(509) 4!!lJ. 

60 



(" 
1 

2 

3 

4 

5 

6 

7 

10 

11 

12 

13 

14 

15 

{ 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

12. In late-September 2004, Fair communicated to Powers that he ·had 

. started a· business to purchase and collect on delinquent debt. Fair walidrylng to find 

interested partners/Investors who could provide legal services and cash. 

13. On or about October 27, 2004, an email was sent from Brian Fair to the 

Powers & Tlierrie·n, P.S. email. account addressed to "Las, Keith". setting forth Brian 

Fair's proposal .. 

14. 

nt 
:;J_R~~ 

capital for purchase of debt and other expenses, and Fair would contribute at no 

charge, his services in·finding debt and negotiating with debtors·and debt sellers. 

17. The Proposal provided that such an Investor would be a 50 percent t .. ~ 

(50%) owne~af H te vent~Rl. Jlt. ~--dV 
18. Provided TCG received the cash and free legal services as requested, ~'f'~ 

Fair both personally and as manager of TCG, did not care who Les Powers chose .to ...t.., 
make the investment in TCG. · 

19. The proposed terms were accepted by Les Powers When the money was 1 ~ tA 
sent toTCG. 

20. On February 1, 2005, The Collection Group, LLC made its second . 

purchase of defaulted accounts from the company Unlfund for $7,969.23. (Ex. 17, #2 

top. 1 of PSA)(Brlan Fair testimony, p. 297). 

21. On- February 8, 2005, Brian Fair asked that the sum of $3,984.61 be sent 

to TCG. (Ex. 1) 
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1 22. Fair later revised that fax on February 18, 2007, sending it to Eva Reider, 

. 2 a bookkeeper for LKO. {Ex. 27) . 

3 23. On February 23, 2005, a second request was made by Fair for an 

4 additional $17,000, less any monies previously sent. The request confirmed that with 

5 p~yment the Investor would have ·half ownership In the company. (Ex. 28). The name 

6 of the company was TCG according to Fair's solicitation of funds on February 8, 2005 

1 (Plaintiff's Trial Ex 20). 

8 24. TCG received an LKO check signed by Michele Briggs In the amount of 

9 $3,984.61 dated February 21, 2005. The amount represented one~half the purchase 

10 price of the Unifund portfolio purChased on February 1, 2005 by TCG; {Ex. 1 ). 

11 25. On March 3, 2005, Powers' secretary sent a check signed by Michele 

12 Briggs In the amount of $13,015.39 to TCG. 

13 26. On December 23, 2005, Brian Fair again asked for another $10,000 

14 contribution for TCG. On that date, Les Powers had a third. LKO check in this amount 

15 sent to TCG. 

16 27. Subsequently, in September 2006, a final request for a $25,000 

17 investment was made by Brian Fair, and Las Powers had sent to TCG, an LKO check 

18 in this amount. 

19 28. Checks were drawn on LKO's account and sent to TCG in the amounts 

20 of $10,000 about December 23, 2005 and $25,000 on September 11, 2006. (Exs. 3 

21 and 4). 
" 

22 29. In total, $52,000 was Invested In TCG. 

23 30. Professional legal services sought by TCG as part of the Proposal were 

24 provided by Powers & Therrien, P .S. 

25 31. Brian and Shirley Fair contributed $27,000 to TCG. 

26 TREATMENT OF THE INVESTMENT BY LKO 

27 32. LKO's internal bookkeeping showed the monies were paid to TCG, which 

28 was unknown to Brian Fair until after suit was filed. 

29 33. Diane Sires, Powers' assistant, testified that she communicated to 

30 Brian Fair that LKO was the Investor in TCG. Fair denied this in his testimony. Fair 
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1 did make it clear that he was not concerned about who Les Powers chose to provide 

2 the money and services. as long as the desired funds and .Jegal services were being 

3 supplied. 

4 TREATMENT OE THE INVESTMENT BY FAIB AND TCG 

5 34. Because Fair did not oare who the Investor was. he was le{:)vlng it up to 

6 Les Powers to determine who would be the investor. 

7 35. Fair never requested that Powers draft an operating agreement for TCG. 

8 36. Brian Fair prepared TCG's tax returns for 2004, 2005, 2006., and 2007. 

9 · 37. As a certified public accountant, Brian Fair estimates that he has 

1 0 prepared between 1,000 to 2,000 tax returns for Individuals, partnerships, corporations 

11 and limited liability companies during his career as a CPA. 

12 38. On TCG's 2005 through 2007 tax returns, Brian and Shirley Fair 

13 continued to be listed as the only investors/members of TCG. 

14 39. Despite knowing that a third p~rty had made an Investment In TCG, Fair 

15 and TCG did not issue a K·1 in 2005,2006, nor 2007, to either LKO, Powers, Therrien, 

16 or Powers & Therrien, P.S. Instead, all capltal.invested In TCG was Identified o. to~,J 

11 Jf{f.s~tJx !f}~~~~.!6ftJ1r~,92~Jr,J,bJl)t»t»ri~apfos~r~:al&,t!f~ ~ trw 
18 040. ln'oontrast to 'reG's tax ~urns, th~vfi;an'Cil{J'Statements pfe.pared by ~dt.-
19 Brian Fair for TCG identified at various times those monies provided by LKO's checks ft'\~£,.y 
20 to be "capital contributions" or equity In TCG. ~ ? 
21 OI!:!ER F[-\QTS RELATED TO THE LKO INVESTMENT IN TCG 

22 41. Powers caused the Issuance of the LKO check to TCG In February 2005. 

23 42. Powers had no role In the fonnation of TCG, as TCG was 'fanned more 

24 than four months before Fair made his first approach · regarding the Investment 

25 opportunity. 

26 43. ·In early· 2007, Brian Fair requested that Powers draft an operating 

27 agreement for OPM I, LLC (OPM). OPM was an entity formed for purposes of 

28 collecting de~t~ ~tat'll! t~ ~hlngton. TCG was both a member 
29 of OPM and anager:/"" IIWJ ~ 115 
so· 6 
31 
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44. Powers drafted an OPM Operating Agreement. That agreement Includes 

a "conflict of Interest" provision that states, in part: 

Counsel who has prepared this Agreement and formed the Company 
has represented the Manag~r and certain of the Members and 
continues to do so. Members of Counsel's family have an Interest in 
the Manager and. throughJt the ~COIJlpany. 

. fl'vJI'I\JJf y ~ . . . 
.45. Brian Fair:"'as TCG's manager, signed the OPM Operating Agreement. 

FAIR'S PROPOSAL TO MODIFY THE AGREEMENT 

46. There were never any direct written communications from LKO to TCG,. 

or from TCG to LKO. 

47. On Aprll21, 2007', Fair sent a letter to PowerS and Therrien proposing t<> 

12 formalize the ownership agreement. Fair's proposal reduced the ownership of the 

13 . entity chosen by Les Powers from the 50% confirmed by Fair's email of February 23, 

14 
2005 (Plaintiff's Trial Ex. 39). 

15 48. Powers and Therrien objected to this proposed agreement modification. 

16 49. LKO subsequently filed this lawsuit to establish a 50% ownership interest 

17 in TCG a matter of law. 

18 INT(:REST RATES 

19 

20 

21 

50. TOG was paying interest on a bank line of credit, which It was 

subsequently able to arrange, at the prime rate of Interest plus 3 percent. 

51. Applying a prime rate plus 3 percent formula, through August 15,· 2010, 

22 interest in the sum pf $23,164.63 was calculated to be owed on LKO's $52,000 

23 ktvestment. 

24 52. The trial testimony on the issue of interest was not disputed or rebutted 

25 
. byTCG. 

26 FINDINGS OF FACT SUPPORT EINAL JUDGMENT 

27 
53. The court finds that a final judgment on the claims between LKO and 

28 TCG should Issue, because there Is no further relationship between the claims 

29 adjudicated by trial and those unadjudlcated claims remaining to be tried between the 

30 other parties to this consolidated proceeding. Also the Issues, If any, an appeal would 
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(' 
1 address are not to be determined as part of trying the unadjudlcated claims remaining 

2 between ottier lawsuit parties. Finally, It Is unlikely that TCG's appeal rights wl!l be 

3 mooted by any future trial court developments. 

4 

5 CONCLUSIONS. OF LAW 
' ' 

6 PREVIOUS RULING§ INCORPORATED HEREIN 

7 Prior to trial, as set forth in Its Memorandum Decision dated March 31, . ' . . A. 
8 2009, the court ruled as a matter of law that· Brian Fair was a client of Les Powers. 

9 The court also held as a matter of law that Powers also ·represented LKO, as counsel, · 

1 0 at the time of the .propos~d Investment discussion.. As a consequence of these legal 

11 rulings, the court previously held, as a matter of law, ·that Les Powers violated RPC 1.7 

12 by not obtaining. the informed consent of LKO and Brian Fair .to represent each of the 

1·3 contracting parties with regard to the transaction. 

14 B. The ·court ruled that rescission of the alleged contract was the 

15 · appropriate remedy, considering Powers' RPC violation. 

( 16 C. Rescission was not based on the finding of fraud or mlsrepre~entations 

17 by either LKO or Powers. 

18 CONCLUSIONS OF LAW. FOLLOWING THE TRIAL 

19 D. LKO is a Washington limited liability company. It E:!Xists and operates as 

20 an Independent legal entity. · 

21 E. LKO was not formed for the purpose of becoming Involved with TCG's 

22 debt 'collection business. 

23 F. LKO is not the "alter ego" of Powers or Therrien, nor Is there a basis to 

24 pierce the corporate veil of LKO's independent existence. 

25 G. Brlan Fair was the authorized agent of The Collection Group due to his 

26 capacity as. Manager of that LLC. 

27 H. Les Powers was both a principal in the law firm of Powers & Therrien, 

28 P.S., and an officer of LKO's manager, PTE. 

29 
30 

31 
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1 I. Prior to February 23, 2005, both Brian Fair and The Collection Group 

2 were clients of Les Powers due to the fact that he had been perforrriihg legal services 

3 for both prior to that date. (se·e Ex. 15). 

4 J. The terms of the Proposal by Fair as agent for TCG were accepted by· 

5 Les Powers. 

6 K. . Ultimately,· Les Powers, pursuant to his agreement· wltti Brian Fair, as 

7 agent for TCG, chose to enter Into the Investment Agreement with TCG. 

8 L.. Les Pow~rs made sure at all times that performance of the temis of the 

9 Proposal~ lncllJding investing $52,000 from LKO to TCG, and Powers & Therrien, ·P;S. 

10 providing· legal services to TCG was· accomplished. The court makes no ruling 

11 regarding whether LKO was involved in the·unauthortzed practlye of law. 

12 M. Les Powers accepted the business offer by having l,.KO. provide the sum 

13 .of $17,000 to TCG, which occurred beginning February 21, 2005, (See Findings of. 

1'4 Fact Nos. 21 and 22 and Ex .. 1 and 2), and by having Powers & Therrien, P.S. provide 

15 the legal· services to TCG ert"'lel~alf of b:ICO as requested in Fair's October 27, 2004 

{ 16 email. k5 I"~ £CJ.I(of J't-~tt~~~M--~Kft~/f!<. 

\ 

17 N. The fax sent.by Brian Fair on February 23, 2005 (Ex. 28) was an offer to 

18 Las Powers and Keith Therrien to contribute $17,000 of capital to TCG for half 

19 ownership in that company. The Court finds that the statement on the bottom of this 

20 fax '~les, this gives you guys Y2 ownership in the cqmpany. You can formalize 

21 however you wish. . .. • provided Les Powers and Keith Therrien the option to name 

22 the investor of their choosing. Subsequent to that fax, Powers made sure that TCG 

23 received the $17,000. It Is clear that' $52,000 In funds came from LKO, and therefore 

24 TCG must return $52,000 to LKO. 

25 0. · When a two or more member LLC tax return Is flied, K"1 notices are 

26 required to be ~ellvered to each of the tax partners. However, Fair, as·TCG tax return 

27 preparer did not Issue a K-1 to LKO (or any other party he may have believed made 

28 the Investment). Instead, Fair prepared and filed TCG tax returns which IABeet~Fetedy 

29 represented that he and his wife Shirley were the only member/investors in TCG and 

30 that all TCG's capital had been contributed solely by him and his. wife. Any 

.31 
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2 

3 

uncertainty over the Identity of the contracting party was not resolved by Fair Jnorder to 

prepare accurate .tax returns .for TCG. 

P. In April 2007, Fair proposed to modify the initially agreed .to. 50/50% · 

4. .equity structure of TCG. Powers and Therrien rejected the modification, and LKO flied 

5 · this sui~. 

6. Q. Having granted rescission, LKO Is. entitled to a return of Its $52,000 

.7 investment, with Interest. 

8 R. The appropriate .rate of prejudgment Interest is.prlme rate plus 3 percent. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20' 

21 

22 

23 

24 

25 

26 

27 

28 
29 

S. Applying.the prime ·rate plus 3 percent formula to LKO's Investments the· 

Interest accrued through August 15, 2010 is $23,164.63. Interest continues to accrue 

dally at the rate of 11 :25 percent untll·entry of judgment. 

T. Post .. judgment Interest wlll accrue at the legal rate of 12 percent. 

U. Because all claims between LKO and TCG have been adjudicated by the 

trial, the court will enter a final and appealable judgment for the money judgment which 

the court has ruled should now issue In LKO's favor againstTCG. · 

Consistent with these findings of fact and conclusions of law, a final form of 

judgment shall be entered by the court setting forth the accurate principal and interest 

)l:Jdgment amounts through the date the judgment is entered. 

DATED this fL_ day of ~.Jd{t f(~·2011. 

Presented by: 

LARSON BERG & PERKINS PLLC 
Attorneys for LK 0 e ting, LLC 

~ 12l ~ ~r1 

30 · By:--f~~~:-::---1~~":'-:':"~=-
Ja 
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