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I. INTRODUCTION,

The first issue befove this Court is whether the Const-
itutional yightse of a‘maﬁﬁaiiy%imb&iﬁad and menvally=1l11
fifreen vear old were violated when the uf&al:ﬂﬂmz‘?aagﬁana@d
Thomas to {(83.4) yaérs”iﬁ”p?iséﬁ* The a aérlieﬁﬁ Thomas
gould be @@nsmd&r$d £éﬁute1éé$é is after serving 70
years and 4 months, Because Thomas weuld have to live to be
87 years old to be éli%ihiéﬁfé?“éaﬁiﬁ'ﬁmé%kﬁ> his ehance
for pavole or early release is zeve, In his '@paniﬁg brief
at 17=23, Mg, Thgmasw“aéé'aéménéﬁgéﬁéé“éﬁga,hés Constitutiohal
rights were violated and relief is not precluded by RAP 16.4,
Respondent's brief hdﬁé%a%,méVaiﬁéwény”méanimgfullﬂiéaussi@m
of wether Article 1, section 14 of The Washington Constitutien
and Gréham and Miller apply te Thémé&*é”&ﬁ facto life without
parolé santence., Insﬁéa&;“?éﬁanééﬁh’dﬁféwé general discussioen
of RCW 10,73,090(1) AEQ'@biﬁéibiéé"épgiidaﬁié te one vear time
limit, witheuk, any éhéi?éisjéf'6he&iéw'pﬁr§aining spesifically
to &yvan;lea!ywungar ﬁhén”lﬁ‘baanghaeﬁéaﬂéé'ue de facte LWOP,
Respondent's brief at 4-6., -

Respendent's brief”fééQSSQ”@ﬁ“thé&brwaaéuxal isgsues of
whether the appeal ia”ﬁﬂhiméiy}'iﬂg'éh'&,'aﬂé'whaﬁhar this

Court may consider his Personal Restraint Petition,



The Second issue before this Court is whether there was
insufficient evidence of predicate first and second degree
rape offensas, In Thomas' opening brief at 23-32, Mr,

Thomas has demonstrated that his Constitutional rights were
violated and that rellef is net precluded by RAP 16.4,
Raspan@enu's brief ayaids any meaningful discussion of
whether, there is any'acaual'yhybigii av&it#ed of "sekual
in&are@ursa." Reﬁpandent's brief at 9, Respendean fails to
mention any (t)raaa evidence of “Sparm or sperm ralated
material, pubie hairsa fiberﬂ, eta," Reamnndang 9 briet at 9.
Petitiener's m@tion na Enlarge Reecord Exhibit B. Raspandenc
(f)ails to mentien nhe mrial tastimeny of Saaﬁaa forenate
experss and nhaif Auh%p&y report, Last, Respéndent S%éiés,
"Thomas: aaun@t show aanual and substantial preJudice fram any
dafiaiangy in the evidenea supperting the predicate rape
offenses," Respendent's brief at 10.

Mr, Thomas reasserts and incorperates here the arguments he
raised in his opening brief, in this reply brief, Thomas
first discusses the vielation of his Constitutional rights
under Miller and the reasoning in @Graham. Second, Mz. Themas
addresses why this Court should review his claim, Third Thomas
sets forth actual and subsvantial preJudice., finally, Thomas
explains why there is insufficient evidence of first and second

rapes



IT, MR, THOMAS IS8 ENTITLED.TO RELIEF UNDER MILLER

The Masority @pini&u in Millex, p@&naipaily reiiad upon tbe
9upreme C)iﬂlk"tﬁ' g prigr h@ldiﬂ&‘ﬁ "iﬂ e .
551 (2008), and Gy

176 L, Bd, 2d 825 (2610), Juvaaila aﬁfanders are lass_
¢ulpable and thus, Lass ‘deserving of the havshest punishments

than adult offenders,

Grabam makes plain these mandauaxy sahames' defect
in another ways by likaning life-without=parele
itself imposed on Juveniles te the death. aenaluyo
Lite without parels terms, the Court wrote, "share
- some charvacteristies with death sentences that are
shared by ne other sentences,” Imprisening an off~
ender until he dies alters the vemainder of his life
"by a forfeiture that is irrvevesable." And this
legthiest possible incarceration is an "especially
harsh punishmagﬁmat@r 8 Juvenile, "because he will
almost inevitably serve "more years and a greatar
percentage of hislife im prisen than an adult
offender," The penalty impesed on a teenager, as
compared with an aléer person, 15 therefore" the .
same.ss 1R nNamMe eali All of that ‘suggested a
distinctive set of legal rules; Is part. beeauve
we vieved this ulvimate penalsy for (Juveviles as
akia te the death pemaley, we treatved ﬁt sinilarly
te most severs pumishment,

Miller, 132 8, Ct, ab 2466 (emphasis added).



W, 122 Wn.2d 440, 456, 858 P.2d (1993),

This Court censidered the effeat of Supreme Court pracedent
o RCW 10,95 . on_v, Oklahoma, 487 U,S. 813, 101 L,Ed.

2d 702, 108 8, Ct, 2687 (1988), held the daath penalty eould

not be imposed against defendants age fifteen or younger when

106 L, Ed. 2d 306, 109 §, Cn, 2969 (1989), upheld the death

penalty for defendants who were 16 or i7 at the time of the

raped, murdered and rubbed an elderly weman in 1989, Thus, the
Ceonstitutien germiutsﬁ his'daaah SQnﬁénﬁé{ffxp

This Court absegvéﬁ ghat RCW 13,40,110 humh@wizédijuveniles
to be tried as adults,'buﬁ'did”aék"mééﬁiﬁn'the death;pénalﬁy,
RCW 10,95 auehopiaea‘éhé”ﬂééeh“béhéiéyy"ﬁuﬁ“gid net vefar te
erimes e%mmih@ad by juveniles, Neither Statute set a minimum age
for impositien of the death penalty,

"whenevey possible, it is the duty ef ‘this Ceurt to
construe a statute so as to upheld its ceonstitutionality.”
We cannot rewrite the Uuuniia ceurt statutes or the
death penalty suatuta te exgrassly preclude imposition
of the death penalny far erimes cemmibted by persons
whe are under 16 and thus exempt from the death penaluy
under Ehumgsan. Nor is there any proviaion in either
statute that coeuld be severed in ovrder to achieve that
result. The stasutes therefore cannot be construed to
authorize impesitien ef the death penalty for erimes
committed by juveniles., Absent such autherization,
appellant's death sentenee cannot sktand.

Furman, 122 Wn, 24 at 458.



This sawme observatlon applies when considering the sentence
of defacto life without parole on a juvenile under the age 16,
The legislature did not consider how ﬁhé?aantanae of defacto
life~without-parole shauld'apply to juveniles under age 16,
tried asg adulus. }

This Court is charged with the finalfintarpratatian and
appliﬁétian of Waahimgﬁéﬁ‘a’@onaﬁitﬁtién"and laws, As in
Turman 1t Qamﬁgﬁ rewrite RCW 10,95 to permit life without
PAROLE-Sér juveniles 1f the court also o

dslders a lesser
sentenpe,ahé the defendant's age, as Mﬁ&péﬂ;raquivea. It
aannoﬁ_s%Vér a portion of the statute ﬁé ﬁaka 1t u@ﬁpiy with
E&;&gg; It cannot construe this a%atubgfgdngiitutianally o
apply to juveniles. R

Thus, even if Miller permits the amall possibility of a
life~without~parole sentence on a few juveniles there 1ls no
substantinve law in washingten that this Court can construe
to comply with Miller, As ia Furman; this sentence of life

without parole cannot stand.

II1., AN ILLEGAL SENTENCE CAN BE OCORRECTED AT ANY TIME,

Exercisiing 1%s sovereign jurisdiction recognized in

Danferth v. Minnegota, »54 U.S3. 264, 148 8. O, 1029, L.




Ed,2d 859 (2008), this Court regularly has agreed teo coerrect

an illegal sentence based en subsequent changes of law,

When a sentence has been imposed forp whiah there 18 ne
anthority in law, the trial ecourt has the powar and

duty te cerrect the erroneous sentence, when the errvor
is discevered. ,

In re Paf Qf Garla, 93 Wmaﬁd 31, 33, 604 P,2d 1293 (198ﬂ)

(Court's amphasﬂs). Thus, nhis Court has vellscted the ahaua 8
argument that subsequent eaae Law pwealudas ”raﬁraa@aiva“
appliaauian to earliar geaaenaes, and indeed held it raqu%res

applieatian:

Whea thig Court conatrues a statute, its original
meaning is elaraifiad. Our ruling 4is thua automate
ieally "watr@aﬁuivea

PRP_of ning, 141 We,2d 687, 683 N, 7, 9 P,3d 206

(2000)(Court's emphasis)., This Court vactated a sentenge

basauge of a latey easerreinﬁérpveuiﬂg the SRA, Accord: See
I
State v, Darden, 99 Wn,2d 675, 679, 663 P,2d 1352 (1983);

re PRE of Moova, 116 Wn,2d 30, 37, 803 P,2d 300 (1991);

Carle, Supra, (firearm enchancement not applieable to robbery

one); State v, Moen, 129 wn,2d 533, 538, 919 P,2d 69 (1996)



In re PRP of Gooduin, 146 Wn.2d d61, o0 Podd 613 (4H02)

{PRP granted bacause in@arvanimg SRA iataﬁpra%aﬁiwm nade
offender score invalid); In re FPRP of 3mith, 117 Wn. App.

846, 74 P.3d 386 (20u3){iatervening case law changlng
raquigaﬁ inatruction on aceoaplice liability appliasd
raﬁreéaﬁivsly on collateral review),

Q%haé ﬁtatea %haﬁ-parmiﬁ challeges to illégal
aanﬁanaas at any vime apply aew dﬂ@iﬁiﬂﬁﬂp inoludiag

ﬁ&lla#, ratveaaﬁivaiy@ BEE State v;ﬂ&wgkh@aﬁt. ﬁdu,‘N W

ad iéw (iawa Appe 2014) (1vds aanﬁanaﬁ); State wve Bsggaﬁ%.
82U W W. 2d 769 (Iowa App. £U1a) (19Hﬁ aant@nae)a This |

Conet- aﬂouLd do the sama.

18 NOT APPLIED RETROACTIVELY, THIS

Vi, .Il’ Ll
3?&“ TINDES TO HOLD PEOPLE IR ﬁNQQNﬁTn ,

ITUTIONAL PUNISHMENT.

Miller held that the Dighth Amendment's prohibltlon of
Oruel and Ususual Punisbmend Yguarantees individuals the
right not to be sentenced or subjected to sxcmsaslve sanctlions,
Washingtonis Constitution prohibits a "epruel? pﬁniahmant
regardless whether 1t ia unusual. Conat., Arts I § T4

The ohanga of thls bedrock priaciple iz seen in our own



State's Jurisprudence. In §tate v. Massay, 60 Wn, App. 131, 149
~46, 803 P,2d 340, yeview denied, 115 Wn,2d 1021 (1990), cert,
demied, 499 U.5, 960 (1991), The Court held:

The test fer cruel and unusual punishuent “daﬁa.nou
ambody an element or consideration of tha defendants
99 , only a balance betwoen the erime and she
gentence imposaed,” -

Miller clearly everrules this very feundational @ondapﬁ of
Massaey and Rgugg.g,”Th&éwié'élﬁéré”h”hédipgk procedural elemeat
essential to the fai#ﬁééé”aﬂ'Senaenaiﬂg“a Jﬁvéﬁiia tried as a
adult, S |

Failing to apply Miiléﬁ”#éﬁ@é&éﬁi?él? mgans this State will
centinua 1mpxiséaimg'i@ﬂ”iﬁ&iVidﬁéié”ih "a?ﬁal5éné unusual
pusishmeni, Uumil'nhey“&i§;’Ehééé'ymugg_paepia.ﬂill ronain
imprisened without &ﬁy”édﬁfﬁﬂdﬁé&"ﬁa§iﬁg'héﬁ uhé}aﬁxlity to
sensider their yéunh'éhé igﬁ”atﬁéﬁdéné‘éﬁfeuts»a@ determine the

appropriave senvence, SEE Chambers v, State, 831 N.W, 2d 311

(Minn, 3/31/2013) Supra at 77-82 (Anderson, Paul H,; Jas
diesenting) (would held Courts "Supervisory power Ho insuve bthe

fair ndminisuranian'bf'ﬁﬁéiiéé“va&#éﬁES'#gufwaehiva applieation

4ller under Stete law to aveld leaving petitioner serving
arual and unusmal punishment for  vest of his 1ifa). Given

gheir yvouth at the time of the offensze, most of theso sentences

are in faet leonger than those imposed on adults, Miller, av 2466,



Ve THE BRROR HAS WORKED TO PRTITIONER'S ACTUAL AND
SUBSTANTIAL P&EJH%I&&; ,
"(s)oms ervors which result in Per Se preludice on divest
vaview will also be preJudical on cellateral attack,." in rxe
PRP of 8t Pierze, 118 Wn,24 312, 329, 823 P,2d 492 (1992),
As stated earllier Miller recalled Graham {?ﬂ#ﬁ}g holding
LIFE WITHOUT PAROLE FOR Juvenile sonhewicide offenders is
unconstivutional under Millar, 132 8, Cu. 2435, 2465 (2012),
Contrary to Respondent's brief ae 5, Grahan's focus vas not
on the label of a "life sentence" é&at”r&nﬁér aﬁ_gﬁa difference
batwsen Life in ﬁéisan with, of withsut, p&a@ihiliaﬁ.gf'gamala;
The Bupreme Coure exﬁlazaéd shat in the pask, it ﬁad‘ﬂiéniaﬂuishu&
betwesn a life sentence where a defendant "could bardly ignore
the possibility that he will not sctually be imprisoned for the
reat of this liﬁé" and. a 1ife senvence that "did not éivw tha
defendant the possibility of paerole," Grahem, 130 3, Ct, at

3027-28 (internal quotation marks and citations omitted).

FOOTNOTES (Fn.3) Grabham involved s de facto life sentence
without parvole, Graham received a sentence eof "life imprison~
ment,"” Id, &t 2020, Decause fdoride had elininated ita parolas
system by stabtute, thisg amounted to a de-facto~life sentence
without pavels. I¢.



Recently, in £y No,11-56846 (9uh Cir, 2013),

the defendant was sentenced to 254 years and four menths for
crimes he aammiﬁméd whaa7ha was 16 yéars old, The earlieat
Meoore gould be aenaidered for pawala g afnar sarv&ng 127
years and &wa manﬁhs, Beaauaa Maava would hava to live te be 144
years eld te be eligible Ear parole, his chance for ganaleris
Z8Y¥0 . o | | o | |

in reveréiﬁg'Mamré‘s'sﬂﬁéénaé &hé'déufu ﬁetad Qié sentence
of 254 yéara‘is.maﬁérialiy 1ndishiﬁguishablé'fré&‘a "iife
sentence without parele" becquse maére will not be eliéible
far pazole'wiuhia ﬁi£ iifeﬁiméﬁ Thﬁé;'hié'senﬁeﬁéa vasﬁlns in

oy

gaham and

the same m@aaéquéneas'aa“gyaham'a Sénteﬁaa}:Whila.
Moore bath invalvad @ahamiaida eﬂimes, Given graham 8 raasaaing
the kinds af hemicide thaa oan subJect a Jﬂvenile to 1i£e |
without parale nust (e)xaluda ﬁnsmanaaa whare the Juvenila himm
self neither kills ner inaeﬁds_ua ki&l the v&eﬁim, 560 UsS.__,
__(2010)(814p Op., ab 18). |

The felanywwurder“dnatrihé'ﬁraditiénaliy attributes death
caused in the course of a feleny te all participants who intended
to commit feleny, kegar&iaas ﬁﬁ”Wheﬁhaw'ﬁhay killed or intended
o kill, SEE 2 W, LaFave, Substantive Griminal (sec. L& 5)(a)
{e)(2ed,2003)., This rule has baen based an the idea of "nmans~
ferved intaent"; the deﬁeﬂdan% s intent to commit the felony satw

isfies the intent to kill vequired for murder, 3, Kaﬁish, 5 e

10



Sehulhofer, and €. Surveiker, Orininal Law and Tes Procasses
439 (8gh ad, 2007)3 2c. Torcia, Wharton's Criminal Law (sec,
1473(15cb ads 1904},

In deciding Miller, JUSTICE BREYER, with whom JUSTICRE
FOTOMAYOR Jodna, concurring salds

“This eype of sransferrad intens is aot sufficlans e
sagialy the intent e wurder ehat sould sublect a
Juvonile %o & sentence of Life-without parele.” This
Court has made 1t clear that this arcifically censgw
ructed kind of intent doss not gount as intent for
purpesas of vhe Bighth Avendmant, We do not rely an
transfarred fateat in determiniog 1f an adult may
recaive vhe death ponalty. Thus, the Constitutioncess
forbide imposinges,¢apital punisphiment upon an Alder and
Abettor in a vobbary, wherve that iadividual did nes
intand wo kill aad simply was "in the car by the side
wf the road.,.,waiting to halp the robbérs ascape,”

360 UsBa, aa*”ﬁﬁiig Opes at 18)(oizing Eannedy v,
bowislana, 554 U.3. 407, 434~633 (2008); Enmund v, Florids
483 .84 782 (1982)y Tison v, Acizona, 481 U.3, at 157~138

{1987), Grahan dictates 8 clear ruler the ouly Juvaniles whe

way Constituticnally he éanaaﬂand g 1ifs without parole are
those coavieted of homicide offenses who, "intend te kiil.®

560 Use at__{Slip Ops, at 18). In Jackeogn v, Skata, 359 ARK,

87, 91, 194 S.W.3d 757, 760 (2004), the Hury found Jackson
guiley of first dagres surdse under a statute that pavaitited them
to convict 1if, Jaakaam'“att&mgteé to comnie or committed an

aggravatad vobbary,

I EEEE SN ER AR SRR R R EEAEE R RS AN E R SRR SRR ERN,

i1



apd 48 the course of that offense, he, or an aceemplice, caussd
m{&ha)(élewk‘a) desth undav circumstance manifesting extreme ine
difference to the valus of human 1ife,” See ARK, Code, Ann,
{sag, S=10=-101 (9)(1) (1997)3 ante, at 13, Thes, te be found
guiley, Jacksen did not nead to kill the elerk, nor did he
nead to have intent te kill or even "entreme indiffaranﬁa‘?
Under &hasa cirounmstances, the Bighth Amendmens aimply forbids
imposivion of & life term without the pessibility of parole,
Likewise, the fqry E@unﬁ Thomas guiley ef fivatr degraa falony

surder uader a statute that pm@éiht@d them to covict 1£,'Thamaﬁ
"committed er attemptad to commit an burglary in the firat dagres
and rape in the Eirst dagree @mﬁ'vapa ia the second dagrﬂa! and
ia rhe Course of, in furhhéraaaé aof oy £lighe from caused (Me,
Lamare's) death, " See RCW 94,32,030{1)(e¢), Thua, to be found
gullty, Thonaa d1d nob need po kill Ms, Lamere, nor did he nsed
to have {iutent) to kill, UYndew, the veasoning in Graham she
Bighth Amendment farbids fwpezitien of a life without possibilicy
of parele senrence for Thomas,

MM&lzég did not require Jacksown Lo prove preJudice; nor did
the Arkansas Court on remand, Sewe Jackson v, Nerris, 2013 AR,

175,__89.3d__(4/25/13),

12



' Defendant can show prelludice if the Supreme Court's decision 1n
Miller applies retveactively to his esse, Williams, 982 N.E,2d at 196, As

this Court aa&du

Imposition of an unlawful sentdence is a funamental defect..,
and we have listle trouble g@oncluding that to allew carrier
to remain wrongly suJeat to a "life sentence would constitute
a complete miscarriags of Justice.

In yePRP of Carpier, 173 Wn.2d 791, 818, 272 P.3d 209 (2012).

YI. MR, THOMAS' I8 ENTITLED TO RELIEF BECAUSE THERE WAS
INSUPFICIENT EVIDENCE OF PREDICATE FIRST AND SECOND
RAPE OFFENSES TO SUPPORT CONVICTION OF FIRST DEGREE
FELONY MURDER, '

Due Process vequives that the state prove beoyond a reasenable deubt
every fact necessary to constitute the crime charged, Mullaney v, Wilbur,
421 U,3. 684, 683, 95 8, Cu, 1881, 1883, 44 L, Bd, 2d 508 (1975); In ve

Winship, 397 U.S, 358, 364, 90 S.Ct, 1068, 1072, 25 L. Ed. 2d 368 (1970);
State v, Reberts, 83 Wash,2d 337,340, 562 P,2d 1259 (1977), In order to

determine which facts the Prosecuter must prove bevond a reasonable deubt

each essentisl element of the partieular erime must be amalyzed, State

vy MaCullum, 98 Wash, 2d 484, 489, (38 Wn, App, 412 636 P,2d 1064 (1983).
This dispositive issue is whether there was insufficient evidence of

First degree and Seeond dégree vape to support the felony murder conviction

on  that baais.

13



Evidence is sufficient Lo support conviciion maly, if when viewad in the
- light most favorvable te the Statse, any rational trier of fagt eould have

faund the (essential) elements eof the arime beyand'a reasonable doubt, 3ee

State v, Green, 94 Wash., 2d 216, 22122, 616 P.2d 628 (1980), A felony
muvder conviction must be supported by sufficilent evidence of each clement

of predicave felony. Green, 94 Wash,2d aw 224, 616 P,2d 628,

The SUry. was instructed that to cenvict Mr, Themas of the first degréa
nurder, it must nnanimausly find him gulity of murder commlbted in the
course of, in furtherance of or flight from the commission or aﬁuémﬁtad
cemmission of burglavy or rape in first and second degree. The Jyry wﬁs
alag imatruaﬁad on the elements of first and second degree'rape‘based on
RCW OA,44,040and RCW 9A,44,050, |

As noted inrﬁaspandeﬁt’s brief at page 8, the W) found Thomas gﬂilﬁ}
of first degree felony murder based upon the gompleted felonies of
Burglary in the firgt.dagraa, Réperim the first degree and Rapein uhé
second degree. State's Appendix Dy ROW 94,32,030(1)(e).

Rép@ in the fivat degree undar the circunstances of ghis case requires

proef of géx ukse by foreible compuleion where the pevpetrator

used a deadly weapen or inflintted serious physical NIUFY on the victim
or felonieuly entered the building where the vietim was situated, RCW
OA 444,040,

Rape in the secend degree requires preef of sexual ineercourse by

reagen of being physically helpless or mentally incapacitawved. RCW

14



9A,44,050,

Raspondent's brief at 9 says, "there was abundant evidence of rape or
attenpted vape," Based upen the following evidence: (1) Vietim's sate
of undressy (2) vhere was "a cut or a lacervation" on her left breast; (3)
There wer arveas around her genitalia and anus where skin hab been rubbed
off, and there weve discolovavlons in those areas that were consistent
with inlluryy (4) There was a slimy ov greasy type of substance found on her

genital avea; (5) A condom was found near Ms, Lamera's body,"

For six reasons, respéudenﬁ's reliance on these findings is misplaced,
Firs@,'”aﬁé»éué or a laceration on Mg, Lamere's left breast oceurred afver
hqr.deauh."‘ﬁtat&'s Appendix T at 11213 Second, "while her bra was pushed
up,"hay long sleeved pullover turtlensck shirﬁ was in apprepriate
position," Id, at 113 lines 10-20; Third, "the medical examiner found
eresiona in the genital avea, indieating that the tep layer of skin waé
vemovad, but thesa markings weve (supsefical), vevy indistinet and again
he was not able to make any cenclusions.” Id. at 108 lines 4~10 and RP
11/1/93 at 95~943 Fourth, "there ﬁ&a gome kind of gfeaéy type of substances
found on her ggmuial area, "but stata's wedical examlner was not able €o
make any wenglusion of what it was," Id. at 107 lines 21-24; Tifth, a
gondom was found near Ms, Lamere's body, but,.s"no (sperm),,.or (sperm
related) material was found inai&e or autside of condom," See Motion
to Enlarge Resord Exhibit B at 21 lines 6~241 Sixth, and most importantly,

There was no evidence in the vecord of sexual intercourse. Based upon the

tastimeny of Jtate's expert forensic medical examiner, Dr. Richard G,

15



Harruff, See state's Appendix I a2t 106 (Dr., Harruff asvates,
"1 gannot prove rape,"” "and, ub, I have ne wﬁy of proving
mﬁuempuaa of vape, either,)" (Dr, Harrvuff said, "he aveided the
term rape,)” See Id, at 107 lines 17~18; 108 lines 16-18,

The facts in Thomas's case are smbsuanﬁiallyvﬁimilar to all

the key facts in Ztate v,

Maupin, 63 Wash, App. 877, 822 P,2d
338 (1@92), While there are same ﬁiﬁﬁeranaes beﬁweau‘thé facts
in Thomas' case and the facts discussed by the Ceurt in
reference to the holding in Maupin, The differences ara‘aét with
any of the'keylfaaﬁa for that holding., In effect, the J '
differences are irrelevant, ' |

Maupin was convicted of first degree felony mu#der based on
pradicate offenses of second degree kidnapping, first degree
rape and attempted rape. The evidence of the underlying rape
offense in Maupin consisted ofs (1) "victims state of undress
(2) panties missing from the bedy; (3) a tear in the child's
nightgown,

Also, in Maupin, the state expert forensic examiners were
unable to preduce (amy) physical evidence (sperm, or spermw
reianad material, foraign human hair or fibers, ete,) showing
that the defendant committed ar.ataampuad to cemmiu'wapa;

Maupin, 83 Wash., App. 8t__,

16



On appeal, the Court Of Appeals held sherve was (ne) evidence
of sexual 1nuaxacuv&é;‘Thns;’mhé"ééﬁrﬁ ka?araed; £mnding that

unspecified sex offense. ﬁ'*pr. 63 Vash, App. at 893«94,

Likewiaa. both $£§ﬁh”6§béfﬁvf@b#ﬁﬂia'éxﬁminews found (ne)

svidence of sexmal inunraeursa in Thamas s cage, or any
physianl evidenca ef 3(“sperm; er sperm-relatad maaagial*

Themase aﬁmmiﬁ%eé oy ausampzad to commig rapa;

A, ALTERNATIVE MEANS PRINGIPLE.

As stated in pesitioner’s opaning brief av 27530, 1f, one
of the alusrnative means upos wiish a charge is based fails, the
verdiet must be set aside unless the Court can ascertain that
it was based on rémaiﬁiﬁgmééeﬁﬁdéJfér'Whiéh”Suffiémenn
aviéanma was presented, *ﬁgg&; 94 Wash, za at 230, 616 Faﬁd at
1ill ‘?Q«, 41 Wash, Appe 64@. 645, 705 P,2d 8@3

(1983), geview demi d

+106 Wash,2d 1@06 (i@Sé)g Herae, the

evial Court declined so pravad the jurV wiuh & speecial verdies
form which weuld have shown which of eha underlying felonies the
TUrY velied upaé,in ré&éhiﬁg“ikwé”éﬁkdiéﬁa,Thara 18 no way

for vhis Court te gnaw whéﬁhaf”ﬁhékfurﬁ"bééed its verdict on a
unanimeus ﬁn&erminagiéﬁ”M£{*Tﬁﬁﬁéébaém&iw%éénﬁirsa'ddgtaé“‘

burglary, Greens 94 Wash. 24 at 234, 616 P,2d av 628,
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- B. THE ERROR HAS WORKED TO PETITIONER'S ACTUAL AND
SUBSTANTIAL PREJUDICE,

The respondent avgued im its response at 10, "that Thonmas
¢annot demenstrate he was adtually and substanvially . pregudiced
from any (d)eficieney in the evidence auyﬁavﬁmng the predicate
feleny of rape." The United States Supreme Court has held shat
it is a fundamental dus proecess vielatien bo convict and
inﬁuragraﬁaia @éraén‘ﬁav'a'ar&ms without proof of all elements
of the erime which he is charged, In re Winship, 397 U,9, at 362;
Fiove v, White, 531 U,S, 225,228-29, 212 8, Ct. 712, 148 L. Bd,

629 (20013,*Tha‘ﬂ@uru held that due process was vielated by whe
failuve ﬁ@vpx@ve all of the elements of the arime, gi; at 2£8~29.
Thomas has aaeabliéhaﬁ'aaﬁaal'and swbaﬁanmialiﬁ?ﬁ”)ﬂé ;
resulsing frem Constitutional error. See pe&ﬁﬁimnar‘a apéﬁiag
brief at 30-32, Mereover, im finding Themas guiley of Geun&lll,
firat degree ﬁélsny murder based on burglary im the f&raﬁ deg?ee
and rape in the first dagree and second degree rape, State's
Agpéndiw Dy In the speedial varﬂiat form, the Jury was not ashked
whesher i1 found there was a sexzual metivation under all thres
means of commitbing she offense, State's Appendix D=2, The Jury
ceuld have found sexual motivation based upon the violation ef
the RCW 9A,44, buk no sexual metivation as te the burglayy ménas

of committing the offense, Without a special verdiect form
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tdentifying which means of committing the offense involved the
sexual motivation, Thomas should aleso be entitled ko welief.

See Stave v, Axndy,87 Wa,2d 374, $53 P,2d 1328 (1976)(because

there is no special verdiet form, one cannot ascarsain upen which
al&ernauiva ahe;ﬂAVY based its verdiet), This Court has reg~

sgnized ¢ hau:

@anewally, vemand is uaaeasarv ‘when the trial aeurt
places significant wedght on an inapprepriate facter,er
where seme factors arve inapprepriate and the excep-
tional sentence signifi@anﬁly éeviagas ﬁvam the standard
range,

Stase v Pryer, 115 Wn,2d 445, 456, 799 P Po2d4 244 czgga); gg
PRP of Caryier, 173 Wn.2d 791, 818, 273 P,3d 209 (2012),

Here, it is clear that the trial court raliad heavily upeﬁ'ﬁhis ‘
aggravating factor. See SENRP 30(the urial court explained that
"yhe aeting out of that sexual metivation was so awful in this case
that I'm going te follew the prosecuter's recommendation.”)

Themas was sentenced %o (83,4) years in prison, he was only 13
years old, A sentence a Jury of his peers refused e give hinm

life in prisen witheut pesaibility of pargld.'

Thomas was found not guiley of Aggravaﬁed fivat degree
murdar. Instead the Iury  eenvietad him of fires degree
felony murder. The 'Jylje sentenced him to 999 menths in
prison, He will have te-live so be 8799 yeavs ald te
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be released from pvisen, Thus, his sentence is nha
sane as life without pessibility of parsle,

Bafore condeamning & Juvenile %o a mentence he can
complete only upen his death, our criminal Justics
system has a compelling interest in ensuring an
ageurate and reliable senteneing ?raeaaa that gives
substance o the Highth Amendment's congept of pro-
portionate punishment. By applying such a rule to :
all Juveniles defendants, including those who cenvictien
and san&anaa are already final, we surely snhance
gociety's confidences in a system that is not merely
effictent or uniform but alse faiy, ageurate and
reliable,

This Court should (1), vacate Cregory Themas's sentende and
vremand for resentancing. (2), vacate Gregory Thomas's

aenv&nhiaufﬂar count II aﬂﬁ-rammad for new trial.

DATED uh&aéﬁﬁ&é@y of August, 2013
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DECLARATION OF SERVICE BY MAIL
GR 3.1

I, Ef £505) /,é/f?/ﬁé"{ , declare and say:

That on the(Qﬁz')b_~ day of 4// ﬁ‘ﬂ{f’ , 2013, T deposited the

following documents in the Stafford Creek Correction Center Legal Mail system, by First
Class Mail pre-paid postage, under cause No. 55 Z? / -/

L1 /?7%%’7’

,’ Y FF TH 5772z '
[V LuX 70227 SETHHE WA, %9//5/

DIMfrh, WA, TE0 -2 275

I declare under penalty of perjury under the laws of the State of Washm%gon that
the foregoing is true and correct. '

DATED THIS Zg/4 _ day of Ayalfs7~ ,20132 ] |
Aberdeen, County of Grays Harbor, State of Washington.

11

Ly’ 7hapars

Print Name

poc /95757 UNIT fiA-pl

STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY
ABERDEEN WA 98520
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