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I. INTRODUCTION, 

The first issue before ~hi~ Cour' is whether bhe Censt• 

it$.utiiiUU~l tightS t'lf a lll$fl:~.a1ly~i_mpaited a:nd mantlal.ly.,..ill 

fi:fte.en year old were violated. when the trial juJ.,e 's.e.J,lben~u~d 

Thomas ·to (83.4) yeats iii pr:teuu1. ;I'he a eall'liest Thomas 

eould b~ eonsidered fei relea~~ is a~ber serving 70 

years a rut 4 mon tns. s·eQause iihomas wauld hav.e to live to be 

87 years old to be eli~:Lh1e· for ·early: reJeqse his faJaaee 

lor parole or early ~ile~•i r~-ii~~~ ti his opening brief 

at 17 ... 23. Mr. 'l'homas • has demailistratetf.that his Constitutio'hal 

rishtH!I wtn·e violated and arelief :is· !loi( ·piecluded by RAP 16 ~4, 

Respondent f s brief hewe·va:t' avoids any me.an:L.ngful iiSIUSSim:n 

of wether Al'taicle l, $$'(Hd.0n.,14. of. The Wa!Jhl.ng'tion Co.n.sti:tutd.tHt 

and G:t'aham and M;&\ltr appfy te Thomas·•s ·de facte life with~Qut. 

parole sentenee. Ina~ea~. ~~~gndia~ e££~1~ geae~al disau~sion 

of RCW 10,73 • O~W( 1} and prt:ntiples a·pi;ll.i.eab.le to oae year ti1ne 

l:tmit, Wibhti)U.t, any euutlysis ~·f th:e 'law pel'tain:tng speGifically 

to U,.\\ven:iles younger than 16 beiliU~ SEUlteru:e· to 'de· faet.o LWOP • 

Respondent's brief a~ 4~6. 

Respondent's brief foe uses Gn ·the p:rH.HHadura~ issues of 

whether ~he appeal is untim~1i; id, a• 4, ~nd wbetker this 

Court may aonsider hts Personal Restraint Petition, 



The Second issue before this Couru is whether there was 

insufficient evidenQe of predieate first and second degree 

rape offenses. In. Themas• opening brief at 23-32, Mr. 

Thomas has demonstrated that his Constitutional rishts were 

violated and that rel~ef is nai prealuded by RAP lt.4. 

Respondent 1 s br:Le.f avoids any mea.n-i.n.g:ful discussion of_ 

whether. there is any aetual phr•ital "'''•••• ef "sexual 

1ntereourse." Respondeat's biie~ ~~ 9. Respondent fails to 

mention any (t)raee evidenee of "sperm or sp~fm related 

material, pubic hairs~ fiber&t eta," R~•pondent's brief at t. 
. ~~ 

fet.itiener•s motion tt Ealarge RecQrd Exhib~t B. R•spondent 

(f)ails t~ mention th~·triai testimeny of ~~ates f&reaate 

elcperts and their Autopsy report. Last. Respondent ~~a.tes, 

''Thomas ,~.atUlCt show attual and substantial pfeJud:l.ce from any 
.-;.•; 

defic:Len,.~Y in the evidence supporting the predicate rap0 

of~enses," Respondent's bria£ at 10~ 

Mr. Thomas reasserts and in.aerporates here_ the arguments he 

Yaised in his opening brief, in this reply brief, Thomas 

first discusses the violation Qi his Constitutional rights 

Seeand, Mr. Themas 

addresses why this Co~~~ should review his claim. Third Thomas 

sets forth actual and substantial preJudice, finally, Thomas 

explaias wby there is insuffteient eviience of first and second 



II • MR • '.NIOMAS IS Ei'fl.'ITLED TO RELIEF UNDE.R MILLER 

The .NJqjori-1-1 opinion :{n· \'f~l~EU', pr:hioipally are lied \tpon the 

Supreme C{;ltu:•·b • $ pri~r holdings in is?iiq£, ~ .,, ~i!!lJ!!..U~ 543 u.s. 

551 (2005). and QJ'.ebt!!. .. i.t,.,,i~~gt•id~,560 u,sll·,_,.t 130 s .. Ct. 2011, 

176 L. Ed. 2d 825 (2010), Ju:Yeiile off.im'eets are less 

Qulpabl$ aad thus, 1esa ~~servin$ @~ tha harshest punishmea•s 

&han adult offendsrs~ 

if~.b&Ull nud:.EH! plain ~h .• St t!t~~4~tW:C"'J SGl'l&IIU$ t defeat 
in an¢tthel' wa.y • . b;v. lik~n~n.s 1:\f~t ... wi tht:nt,•pa:t:~f>le 
:1 tlself' im{nnled "'*l J4Y!irt4,~E'tlil ... ~.,.·.· the doat~h pena1 t.y • 
Li:fe wi tlHH.Hl .P~!'~+., .. -.~'fJ!lS.• ti.~. Ccn&:f~ wrote • "share 
sQme ebaraateriaties with death sen•enees that are 
ehared by no' ~i!i~~r ~·~~.~~--·; 0 Impr:hu~~i:na an ref f ... 
endet until he dies alteJ"s tha· rema:indew of his life 
'•by a forfeiture· that, :t,s ~rreveeable.•• And thi.s . 
lesth:tesu poss~b~e,,.· ~~Qf.4,eerat~:on · is- a~ '*•s,p•cz.;lla.llv 
harsh punishmlu,tt o:fet a Juveaile • ube,u1use he will 
almost i•u.n:tt,\f~y -~_ei?vfl: ''m~;r~ years_·. and. a g·re·ater 
pententage Q£ .~:1-sJi#.e. ~l1 .. pfilien \han a:n adult · 
offender." T}le pe~l:l.lty_ ~~m.ps~ed Oil a teenager • as 
0.4Hilpared with ~ll ,1,-.. r Pi\11r~.~-. is the:refcuatt 'he ' 
same.,. i.a 1uune enli .n All a.f that sussestuad a 

:;s;i:::~ v:h':t ult,.:l:+,!:it:~ i:, •r;u~~!~:::UI:I 
alda •·• the 4•a•h »•••1•1, •• ttr••'•* i' •:£•i1atr1r 
•• •••• •••••• peailh.•••t• 



In iS•te vd F~t!!Q• 122 Wn.2d 440, 4J6, 858 P.2d (1913)­

This Ceurt c&nsidered the ~~~~c~ o! Supreme C~urt pre~eden~ 

on RCW 10,95 • Ih2mpsen_y.JJklfihqm§~ 487 u.s. 815, 101 L.Ecl. 

2d 702, 108 s. Ct. 2~81 (lt~a)~ hel~ 'h~ death penalty could 

nGt be imposed against tefe~~an~s-ase fift~en or r~unger when 

the crime 0ccur:red 1 yeti· S~!£!Cigtr·d; i« Kentte~X• 492 u.s. 3el. 
106 L. Ed. 2d 306, 109 S, Ct~-2'969 {:f989), upheld the death 

penalty fer defenda~~s who~~~~ i6-or 17 at the' time ef tke 

orime. Mieheal Furman ·was ·a7·y~ars.~ld and 10 months when be 

raped. murdered and ~~~bed ~n e1~elly woman in 1181. Thus. the 

Censti tu t:Lon pe:vmi tHierl his death sentence •'.·' ' 

This .ceurt observed 'h~t •cw· i3;4b;1iO au•h~rized juveniles 

to be ·tried as adults. b-ut: diu n'el meniion the death· penalty. 

RCW 10.95 authorized 'tile 'dea.tl.h penaiti·, buti :fiid net refer te 

erimes e~mmi bted by juveft.ife·s·~ ,.Ne.ither Statute seb a minimum age 

fer imposition ef the ••ath pen~lty, 

"whenever posstbie, it is the duty ef this Ceurt: to 
oenstutue a statute. so as to uphQld its const:i.tut1onaltty." 
We cannot. rewri-&e the U'~ut~~nile s&u.rt statutes or the 
death penalty st.atute to ~,xP:r.eHt~lY. preelude imposition 
of the death p,nalty fer ~r~mes eGmmi•ted by persons 
who are under 16 a.nd ti~\lS. ~xe.m,pt f.rom the death penalty 
under WhomesQn ~ ~or is th_e.re . any provisioR in either 
statute t&at ceuld be sev•red in order to aehieve that 
result, The s~a•ites the~~~~~e cannou be eonstrued ~o 
authorize'imp~s~ti~n ef the death p$nalty for erimes 
c~mmi•ted by juveniles, Abseat sueh authorization, 
appellant's death sentenee sanaot •tand. 

furman, 122 Wn. 2d at 458. 
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Tlds same obsevvat:i~m appl.ies when aona.i.de:ring the sente:noe 

ot detaoto lite without parole on a juvenile under the age 16. 
·' 

The legialatul'e did not oonaider haw the sentence of defaote 

life-without-pa.role should apply to juveniles under age 16, 

tl.'ied as adults. 

This Oau.rt is charged wi"bh the final inte.rpl"etation and 

applidll;tion of Washingt-on's Oon.~rrei tution and laws. As in 

Fu.rman 1 t oa.:r.mot l'ewri te ROW ~~ o. 95' to perm:Lt life wi t.hout 

PAROLE for juven:Llea if the oo·urt also ~~~.ljaiders a lasaev 

sentence am.d the defendant's age, as t1Al~er requil'es. It 

cannot se~er a portion ot the statute to make it oamply with 

Miller. It aannot oonat.rue this statut& IJOnatitutiGnally to 

~pply to juveniles. 

Thus, even if M:J,lle~ parmi ts the small poaa:i.bili·tt of' a 

lite-without-parGle sentence on a few juveniles there is no 

subatantinve law in washington that this Coul't oan cor1st:cue 

to comply with Mille». As in Fucman, this sentence o£ life 

without parole cannot stand. 

III. AN ILLEGAL SENTENOE O.AN BE CORRECTED AT ANY TIME. 

Exeroisiiitg its sovereign jurisdiation X"EHlogr,ti:aed :tn 

P~n.f'~:rtn v. Mianeso,;!ia, ::>!>~ u.s. :ct64, ·l:ctd s .. ct. 1U~t:~, L. 



I' 

'· 

Ed,2d 859 (2001), this Gaur• regularly has agreed It cerr•aa 

an illegal sentence based en subsequ$nt changes of law. 

Wh~a a seneenc• has been imposed for whieb th~re is no 
$Uiho•ttr in law. the trial c0urt has the power and 
duly bo correct Uhe erwoneous s~ntenee. when ehe errGr 
is diseev~ured. 

II 11 PJ£ !I C•!l!• 93 Wn,ll 31, 33* 604 P,2d 1293 (1980) 

(Geurt's emphasis). Thus. this Ceure has reJtec.ted the sta:fle's 

a•sumene •hat subsequent ease law precludes ~retroactive" 

appliealion te earlier sentences. and inde~d held it requires 

appliEuatdonc 

Whea this Court aonatrues a statute, ils original 
meanims is elafaified. Our ruli~g is thus automat• 
i&allr "retroactive." 

In £t.eRP of Q*!!Oil&t 141 w •• 2d 687, 683 N. '· 9 P.3d 201 

( 2000) ( Co.urb' s emphasis), ·rh:ts Court vacta'lted a s,antence 

beeause of a later ~ase reinlerpweti~B the SRA. Aceordl See 

Jn ra f!P of Mtn'l• 116 Vn.Zd 10. 37, 803 P,2d soo (1991)1 

I!!!• '• Datden, 99 Wa,2d 675, 679. 663 P.2d 1352 (1983); 

earle. Que•l• (firearm ertahancemant n~l appltc•ble to robbery 

one); .. ~•ate ls,~Mt4Uh 129 wn.2d 535 1 538, 91() P.2d 69 (1996) I 



!n l"!J .. gjl~ .flt gt.H),HW~l'\t '146 LV'n.~d u6•t • !}U P,,::$d o•td ·(~t4U;.::) 

( PRP g~antad beoaua$ i..ntel."vantn.g SRA inteu"p:tteta t.Lon l'Oade 

offender soore inv~:U.d); l!L .. tt....f!YL9! ~rd.\.11• .,.,., tin. A.PP• 

d46, 1J P.~d Jd6 (~UU3)(1At~ev•ntng oaaa law obanglna 

•$qU1,$d !n~truotion on •oaompliae liabllitt appl1~d 

cetroaotively on aollateral e~vlew). 

O'l~.b.e.r States ·that pe:~.-r.u:t.·t ahallagas to :.llle"a.l 

santenol1Js at .r:u1y time al'PlJl' naw d$a1aions, 1nolud!.l:lg 
' .. . . 

,Mil~.E..t · .re·t.l"oactivaly. !!lEi S:lt.\e. ,v 1 J.to~~il:t~l!1• ;.s~o, N,W. 

~d '/6';1 (Iowa App. ~01 :t) ('I ~Jd) sen tenoel-; ~lt~ tE!,.,,'~~J-...l!e:tiQe!,1• 

u~o N.W, ;&d '161') ( !owa App. ieU1 ::.t) ( 1 'J~d ~11ntenoa) • 'l'ht·s 
~ .. 

M.illet' flsJ.d t.i'Htt; th• Eight.h Atl.$endment t s pron1b1-t,:ton or 

Gruel and Us usual Pun!9.l:unen-t n gua.tanteas iudi vidual a the 

~ight not to b6t ae.trbceu'laed o:i" aubjeated to exoasa.1ve sanctions. 

Waan.iugton 1a uonsr~itut:ion p.t~oll1b1ts a "o.ruel" puniahrt~ent 

eega.c'dless whetha.r it ia um.taual. Oonst., Art. I § ·u .. 

'lhe obanga ot th:Ls bed:toak pv1no.:~ple ia ae~Sn :tn ou.J,t owu 

'1 



State t s kru:r·:tapl'uden1r~e·,. In .b!.!.L v. MAftill',~ 60 tvn, App., 131, 145 

-'•6, 803 P,2d 340, l"S)t;&q}f,,detn~!Qt 115 Wt:t.2d 1021 (1990), oert* 

~.er:J.Iild 1 1{199 u.s. 960 (1991.), The Ceu:tt heldt 

Tbe cast fGr cruel ~nd una•ual punishment "dose not 
embodr aa element or eensidera,ion of the defendaats 
q1e 1• o~ly a balanCfJ) ~ata.mem the erime and the· 
sen,ence imposed~· · ·· ·· · · · · 

M:Ule:t elearly ova·r-.. uXe$' this' , •. ,,. l•'und.abion.al concepti of 

!'!eestz: and 1\~qsbi!• thus it' alters .•. bed.'roe.k Pl"CHUtdural alement 

cussent~~ial to the fairness· of ittUHacute.ing ·a Juvenile ttied as ·a 

adult. 

:&1ailing to apply Miller. tetroatHJi vely m11an$ 'his State will 

e4ur,iaue imprisoning lOO 'iiui:t vid..ua1s ia tterue1 · $ml unusual 

pu!li,stunen·t •. Utitil they diG 1 thtlSfl. ycnt»-9 people tlill :tama.in. 

imp•isoned witbGut a~~ court evew ·hai,~a h~d ah~ ability ~o 

ca~aider their rout~ and it~ ~t~i~d~ni $£leota •• dete~mine the 

appt0p:r:l,at.e sen.ienr.:e. SEE £~f'mb~,~~ v.~. Sta.,~e.. 831 N, W. 2d 311 

{Minn., 3/31./2013) Supi•a at 7l..;sf (A.nd.eraorta Paul H .• , ,J. • 

d t.s$ctm ·t:f •. ng) ( wou:Ld h~1l.d Cou.itm nstipttrv:\so:ry power tJo :tns1n•e t'1he 

fair n.~mi.ni.tttl!'!!ltian of ::'fu'$'tiEia lllet.#JratlltS n'~tlt4lRCtdve applieatien 

o.f U~iLl·!:t!' under Sbabe law to av9i'(f ':l.eavi~s petttiGHlBr $!f!l'V:fdl$1 

~r~Ell aad unuaaal pu~i~h~~~t ~~i · ~~s~ ~f his life). Given 

thQif y~uth at uh~ time ~~ ~K~ ~t~sn~e~ ~~s~ ef thes0 S$Riences 

a•e in fact lenger uhan bbo~e imposed an adults, Hil&!l• at 2466. 



v. THE BRROI HAS WORKBD TO PETITIOHII'S ACTUAL AND 
SUBSTANTIAL PREJUDICE. 

0 (s)~me Grrors wbiGb re•ull 1n ••r Be preJudiae on direct 

l'eV:fot;w will all!o b~ p,reJud.1ti:ia1 oa eolltU.~4u·al attaak •• n l! .!! 

lB~ .2!~~~.!-~t...l&!.f.t!• 118 Wn,24 312, 3.2:9, 8.23 P,ae 492 (1992). 

AI st~at;ul .aarl1er .!!AJ..•u·, reealled Jf!h!! (Fn.l), holdi.Aa 

LifE WITHOUT fAiWL.E FOR Juvenile nonbomi.~idu o.ffend~r$ :ha 

uneonstitu,ional uAd-r ~AlliE• 132 s. Co. 2455, 2465 (2011). 

Coaa~ary to laspGndent 1s brief •~ 51 Graham's focus wa$ not 

on lhe l•bel cf a «ltfe sen&~n•~" •but ratbe' on the diff&F~nce 

11-e·,woe:n ll,.fe io ptison wtt.h, or with~41t 1 potuj.ibilibY of· pa~rolth 

Tha Supreme Cu~r' ex~latsed thai in the paat, it kad distinguished 

beewe•m a life oente.nee wh~r~ a deft!ind:ant ncould bard.ly 1gn1U''t 

&he possibility thai he will not actually be tmpwisoned for the 
, 

rest •f tbl• lif~" and. a life $~ntene• th•• "dtd n~t atv• the 

4efetuiant t.he possibil.it.y of .p·4Htole, 1
t ~Jl.!• 130 s. Cfl, at. 

2027•28 (Internal quo•ation marks aad eitatlons om1-te•>• 

FOOTNO'f:S# (Fn,:a} Gr'-'ham 1.nYo1v'ed e de factc; life ;~ua.nt.enee 
without parole, Graham ree$iVe~ a senaence of "1i£e impriaon~ 
ment.~ ld. a• aoao. B«G&U&e ''•rid~ had eliminated its parolG 
sretem br statute, this ae~unted to a de•faeto•life eenaence 
with•ut parole. ld, 



Recently, tn HQ•It.X•.,»&!tl• No.ll•S6846 (9th Cir~ 2013) 1 

•he defeACanl was senteaeed ~o 254 years and fear months for 

crimes he committed whea he was 18 rears old, The earliest 

Moore eeuld be eonsidered fer parole is after serving 127 

years and tw~ months, Because Moore·weuld have •• live tQ be 144 

rears old tQ be eligibl~ for parole, his ehanoe for parole is 

Ia •eversing Mogre•s.seaienQe lhe C~urt ~cted his sentence 

of .254 years is materially india ttinguisha ble from· a "l:tfe 

sennetHUt without p~u·o:le'' be.o;u1e moore will not be eligible 

fir pa:role withiR his lifet:Lme, Thus, his serHseaee results in 
. . . t . .. • 

the IUUJie eonsequenaes as fp."al:lam s sentenee, .While, G:t'~l~f;!lll: and 

Mgor; both involved nenhomi~ide erimes. Given araham•s reasoning 
'· 

the kinds of homiQide that aan subJect a Juvenile 11 life 

with•ut parole must (e)xalud$ instanaes where the Juvenile him• 

self neither kills ruu· intends tc kill the vic&im. 560 U,s,_, 

__ ( 2010) (Slip Op., a• 18) • 

The felony ... Murder doctrine traditionally attributes deatl\ 

caused in the eourse e~ a felenr ~- all partieipants who intended 

to commit felony. legardless ~f wbethew the, killed or inteaded 

bo kill. §EE 2 W, LaFave, Subsbaative Criminal (seet, 14,5)(a) 

(e)(2ed.2003). This rule ·ha~ been based oi the idea of "tr~ns• 

fe:n•ed :iatent" 1 tl'te defendeu'l.t 1 s t.ntent to cl!unmi u the felony sat• 

isl&es lhe intent to kill required for mu~der. s. Kadish, s. 
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Sebulhofe~, and c. Stre1k•r, Criminal Law aad Its Proae$$GS 

439 (ltb ed. 2007)1 lc. Toreia, Wharton's Criminal Law (see. 

147)(15th ed. 1994)~ 

ln deetdl~g ,1111£• JUSIECB BRIYBI, wit~ vbom JUSllCI 

SOTOMAIOR Joiaa, ••~currlna saida 

11fht.s type of •••••lel':tad ••·•••• ia aofl ••flltaittnl h 
a~ae:latt ''• iateat •• •ur4ttf' lbal o-ou14 au.bJ·•e·t 11 
Jvfcuaile to a •••••••• of l.:lfe ... vithoue t•r•lo." tbitl 
Court b~s made it clear ~baa thi& arttllea11y QOQSt• 
cucted kind of tnlsnt do~s noe count as int~nt fQr 
ptuposes of tne E.ightlih An1endm~nt .• ~. do not. I'$1J on 
tara.rutferred truuutt 'Ln thUaJrmi.ninQ tf t;t,n rtUhilt mlny · 
reG~Iv• the death p~nAltr. Tbu~, the C~n$tltution •••• 
forbtd~ &mpo$1ns ••• capit~1 pu~iBhment upon an Aide• ~nd 
Abetto~ 'n a robber,, where that individual did net 
intend to kill aad simply waft "in lho ear by tho aid• 
of th~ road.,,,waitiftt ~o b@lp tbe robbers escape." 

.if..flBt+l!a,JV>O u.s., \it_(Slip Op. 41 a~ l.S)(cttin.r;; K,e~·l!f/9! ~t. 

li,W~~tll!:!\!• ,,54 u.s. 407, 434·'•3$ {200I)a ,Enmurv.t :-:~ ... ~";Gri~fl, 

4tl5 IJ,S,. 782 (l!J82)• ·r.!iP~ y1, AW:i!t.tl.'a!• 4tH u.s. at 157-158 

(1987),. GrahAt'£1 dictt~t&s a cleli\r rule& tba ort:ly Juv~nilefi wllo 

mar Constitutionally be sentenced •~ life without parol~ are 

~boae Aonviutod of ho~icide off•aaes wba, "'"tend to kill." 

a·1, 91, !.9,4 S,_\'(,~ .. 4 151, 160 (2004), th~ tf.ury found Jaeka4lon 

autliJ ~f fieaa deate$ mu~det und~r a $tatute th6t permltaed tbem 

to .:11)51Vic.t if, JaQ,ktioa uatttlJmp,ted to COlttmit or eo!Bm:U;.ted: an 

aggrav•t•d ~obberr, •••••••••••••••••••••••••••••••••••••••••• 
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and In tb• eeurse of that offense. he, o~ an accomplice. ~aus•d 

..._( tbe) (clerk' a) death und&" circumsfttUHUl m.ani l.estitag (Utl'eme ia• 

difference to the value of haman life.u See ARK. Code. Ana. 

(se~. s-10"101 (9)(1) (l997)r ante. a~ 15~ Thus. ~~ be found 

sutler. Jaeksen dtd net need •o kill che Glerk, nor did he 

need to have intent to kill or ev$n "e~ereme tndlffarenae." 

Unde~ the~~ ciraumstanee~, the Bilhtb Amend~~nl atmpl' forbids 

imposition of a ltfe ce~m wtthGut ~he p~ssibilttr of parole. 

Likew:hat • thii :JI1ri found .!~'?m~ .. t "'dl ty Gf first denree fe14)ny 

murder under a se~tute thae per•tated lbem ao CQYtct tf 1 !bema$ 

"committed ar abl~mpted to nommlt.aa bulglarr tn the first •~a~ee 

and fape in the ftrst degree and rape iA the s6cond de~ree 1 and 

Ia the Cearae of, tn fureheranee er er !light fram caused (Me, 

tamere*s) death. " Sea RCW 9l,32.03D(l)(c). Thus. •• be found 

gulltr. Thamas did ne& ne~d ao ktll Me~ Lamere. nor did he need 

~• h~ve (lntanl) to kill. Unde1 1 ~ba reaso~tna tn G~aham ~he 

llsh•h Amendmen• fo~btds tmposttt~n of a lif& without possibtltty 

of parol~ sem~Qnce for Thom~s, 

!1!1!:\.lt~. did n.G>t :rfaquire Jae.ks(l)~ to prov$ tn~eJudice; run• did 

the .A:rkan.l!tas Cour~ oa r•:unand,. ~.-!! .-I.acl~lli*?!! v 1 ,,No.-r~(',• 2013 AIH<. 

11.s,_s ,.·t~4 Jd_( '•/25/! 13). 
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!,efendant\ t.taR show pret1J,uiie,e if the Supreme CGutt • s deeisiert in 
M~~leJ applies refireaQtttvely be h::ts ea$e,. W~lUa,me, 982 N .E,.2d at 19th As 

this Ceurt $$id * 

Impes:tt.itul of an unlawful seneenee is a funamen~al defect, ... 

and .w& have little trouble .aoncluding that eo allow carrier 
te remain Wl'I'Qngly suJeab t& a "U.:fe sen'!lence would eenstii:ute 

a complete miscal1':riage cf ,1uetiee, 

VI • MR, THOMAS 1 IS ENTITLED TO RELIEl~ BECAUSE. 'rFIERE t~AS 
INSUFFICIENT BVIDENC.El OF PREDICATE FIRST AND SECOND 

RAPE OFFENSES •ro SUPPORT CONVIC'riON OF FIRS'.r DEGREE 
FELONY MURDER, 

Due Pror.ess :tequires that the state prcrwe beoy<Jnd a reasonable deubt 

every fae.t ne¢essa:ry to eonsb:Ltrute 'he eJ.'Iime ~hal'ged • Mullaney v, \1i1 bua:, 

421 u.s, 684a 685, 95 S, Ct, 1881• 18831 44 L, Ed. 2d 508 (1975); In :re 

W4,tah~lh 397 U,S, 358,. 364, 90 S.Ct, 1068, 1072, 25 L,. Ed. 2d 368 (1970)1 

S~at;i! v1 RG)belj!JJ 88 Washt~!d 337,340, .562 P.2d 1259 (1977), In order to 

fleter.m:1ne ~~h:tc:h faet.s the :Prgseeutel' must prove beyond a :reasana.ble doubt 

each •••att•l elemeat of tb.e partieular erime must be analyzedf. State 

Va.,Mcgu~l~m,t 98 Wash. 2d 484,. 489, (38 Wn. APP• 412 656 P,2d 1064 (1983). 

This dispesi1d ve issue is whetlher there was i.nsuffic.ient evidencae of 

First degrE!Ie attd Seel1lnd degree rape 'lee suppert the felony mu:rder aonv:tetion 
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Evidene'S is sufficient tt) supp()rt;l eo:n.viut:tnn (!)n1y t if 'Vlhen vi&W$d :iti tlle 

lightJ m~sb favorable ie the State. any :ta'l::tonal triex· of fa~t. ee11ld have 

fou.nd the ( essa.ntial) elemev1ts. e:f! the c.:rime beyond a ll'ealan.able doubt • See 

§!Ut .. :t• Q:ree11• 94 Wash .. 2d 2161 221-22, 616 P.2d 628 (1980). A felony 

mutdelt ~onvicttQn must be·supp.orted by suff:tcisnt eviden~e of each s1emant 

of predil'!l.a:lle felony. ,Green, 94 tvash.2d at 224, 61.6 P.2d 628. 

The ;JWft was inst:tutrbed tt.hatt t.o clinwiet Mr, Thomas of ·the first. deg-ree 

murder. it must ·u~:animout;ly find h:im gu:t:Uty of murder eommiilted in the 

caurse of • in fui"theranee of ol" flight from the eommission er attempted 

c.emmiss:Lon of burglary or rape :tn first an.d eeaond d~gJee. The'j'Wr')' was 

alaQ ins·trutt.ed on. the elements ~£' first and seeead degree :rape based an 
RCW 9A.4.4.040and RCW 9A.44.050-

As noted in Responde:u. 9 s bri.ef at page 81 the 7511r'l found Thomas guil.try 

of £i:rst degree felony murder based upon the eompleted fel!!n\ies tlJf 

Burgl.ary in the :first d·egree, Rape in the first degree and Rapein the 

seeo:lld degree .. Statt~'s Appendix DJ RCW 9A .. 32.030(l)(e). 

Rape in the first degree under the cir¢umst:ancas mf this aa:!e requires 

proef ef "!f.!Hl ,:J!I,Ut»tae hy fllnrc.ible eompulsion where the perpetrra~or 

used a deadly weapen e:r infl:t.ai'ted se:rti&us physical itt1t1rY flm the victlim 

o:r £elonieuly entered the builtH.ng whera t:he victim was sUua.ted.. RClv 

9!,41h040. 

Rape in tthe see&nd degree :requi.res pr0ef of s.~!ual intarcours,1 by 

reasea of being phys.ically helpless or ment:ally ·incapacitated. RCW 
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9A,4lh050, 

Resp(lutden.t's btief at 9 says, "there was abundant evidenee of rape· er 

attlempted rapth '' Based upon the follo.wing evidenoe t ( 1) Victim's sat.e 

of undress; (2) there was "a cut. 4-lX' a laeevation" on her left brea.st.J (3) 

Thete wer areas ~u:ound her genitalia a\'ld anus ·1'/here ski.n hab been rubbed 

off# and thet~a we:t?a discoloration/!! in those areas that were eonsisi$ent 

w:.Uth 1all.p;e'; (4) There lias a slimy ,., g.reasy type of substance found on her 

$enttal a~1ea; (5) A ~umdom wa$ found near Ms. Lamere• s b0dyif" 

Far s;h "l:'easons, resp0nd.ent 's reliance fill), these findings is misplaced~ 

li'irst. "uhe aut c.r a l.a.¢era.ti0n on Ms4 Lamere's left breas·e occurred after 

h•:r deat~h." St,ate's Appendix I at 112·13t Sec~ftiil, 11whil.e lun• bra was pushed 

up, "her l.&n.g sleeved pullover ·'~turtleneck shirt was in appropriate 

position. n Id. at 113 lines 10_.201 Third, "the med:leal examinrjr found -
erosions i.n t'he ge.nital. area. indiGatling that the tep la)rer of sldn was 

removed, bul tih.ese om.rk:tqs we• (aupallf:teal), ••wy illd:tstuet and a,aam 

hfiJ was not able ·to make any conclusions." Id. at 108 lines 4 ... 10 and RP -
11/l/95 at 95-96~ Fourt:.h, nthera wa.s some kind <tf greasy type of substances 

found on her QEmtial area, "butl siiatte's anedieal exa.minelt was not! able IG 

_... 11:11 ••n41';.114$:10B of _what it WIS. n !d.• at 107 lines 21-24; Fif·th, a 

eo.ndom was found n$ar Ma. Lamere • s body • but. u "niJl (sperm) • u or (sperm 

related) mat.e1·:ial was found inside or oute:Lde of eend0m.." See Mo·tion 

t:o Enlarge Recot•d Exhibit B at 21 .lines 6 ... 24; Sixt:h. and most importantly, 

There was no evidence in the t'ee0rd of sexual intercou:tsa. B~sed upon the 

testim&ey of Sttat.e'e expert forensic medical examiner, Dr. Riehard c. 
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Hartulf. See slate's Appendix I at 106 (Dr. Harruff statts, 

"Z Qann~t prove rape," "and, ub 1 I have no way of proving 

attempted of rape, either,)" (Dr. Harruff said, "he avoided the 

term rape.)" See Id. at 107 lines 17·18; lOB lines 16·18, -
The faets in Thomas's case are substanti~lly stmtlar to all 

lhe key faets Sn l!aJe.v 1 MtURin 1 61 Wash. App. 877, 822 P.2d 

335 (1992). While there are se~e differenees between the facts 

in Thomas' case and the facts discussed by the Ceurt in 

reference lo the holding in Maupin. The differences are not wtnh 

anr of the key fa~ts for that holding, In effect, the . · 

differeaees are irrel~vant, 

Maup'n was convU:ted of fttJst degree felony murder based on 

predicate offenses of second degree kidRappins. first degree 

rape and attemp,ed rape. The evideace of the underlying rape 

offense ln Maupin consisbed of1 (1) "vte,ims state of undres$ 

(2) panties missing from the body; (!) a tear in the ehild's 

nightgown, 

Also, tn Maupin, the state eHpert forensic examiners were 

unable to p·reduce (aar) physie.al evi.del!lee (sperm, ot." sperm­

related material, foreign human hair or fibers, ate,) showing 

that the defendant committed or attempted to commit rape, 
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Oa appeal, abe Ce~r~ Of Ap~eals k~1d 'hare was (no) eti4eaee 

t! 4itu:ua1 :1:n-er4lourse ." 'thus. tl)he Ce\u·' ievtt4EHi, fllad:tns _that 

•• mest tnts evii.~u1.ee tutl_;v aU.ssested the pess:ibllity o.f senna 

uaspeeified sex •fle~se; laij~~~ 63 Wash, APJ• at 893•14. 

Likewi•e • bcuth S~t~t\e e3hlett :ffireasie e:uunine~rs found (At)) 

evidence ef sexual &et~r••uisi ls-~h•mast$ ease, or ant 

physieal evidEu1ea of' a (Uapefm~ .,,.. ·sperm-..:r,elaluut ma~e:r:ta:t. 

foreign human hai'r, · pubie hai:r ., fibers, :ete. n) ahewirts iha• 

'l'hemaa ;emm:Ltte4 ¥U 4\tU;em'p•ed to conuu:Lt r•pe • 

A, ALTERNATIVE MEANS )RXNCIPLB. 

Ae ••a••• in peti'-toner l$ · opelins btief at 21.;..$0, If,· cnte 

t:f ibe altUU'JUUi:i.Ve m'eaBS upea wh:ith a ·oh.a:rge is lHUI&O fails, ihe 

verdic• must be ••• ~~lje ~~1e~s jh~ Cou1' ~an ascer•ain that 

it was ba•ed tn remaining aio~n•i f~t wh~~h suffi~ien• 

tV$G$AG$ WaS preseat:ed- ·a~~~~·;.·.,, .. Wa.$b ;lii' 81 230 t 616 p t·2d ati 

62th §!Ill ,X•-,9+l~e.s'u'!• .. 41' Waih~ App~. 640• 64S, 10!5 P~2d 808 

( ~985), £11V,~!b:, dt•·,l\~~ 106 Wash ~·2(1 lQ06 · (1986), l1eu•e • t.he 

brial Ctur·t~ decliaecf. tto proved the .1ur1 wiuh a spae~al verdieb 

form wh:i.eh w•uld have shown whieh of t~he ·unde;rlyiag fe16nies the 

. 7T.'1f"j' :relied upo.n in J'eaGhing .. ·it '8 . verdiet. There ts no way 

f•f this Court •o kn•w ~h~~her th~1~r1 bised its ve•diet ea a 

una.Jtinunts det.e.rmina'bion· M·,~··"l'b.em.ai ·ooinmtt'ted iirst dear•• 

buralarr. il•llt 94 Wash. 24 at 234, 616 P.id at 618. 
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B. THI ERROl HAS WOIIBD TO PBTIT!ONIR'S ACTUAL AND. 
SUBITANTIAL PREJUDICE. 

The resp$ndenl a~gued 1• its reep0nse at 10, "that Th0mas 

~tuuu\et. demtnat.:rate he was ae%'bu411y and sub.statrb:tallty ·Prej~JfceJ 

f~•m anr (d)efieiener in the evidence suppertins tbe predSeate 

feloar of rape," The United Sta,es Supreme Court has held that 

:ttl is a ftutdanu.tlt\al due proetuur vi•lation tt eemvict 4ad 

1nea:rcuarate a. pe:rsol'l :for a erltine wtth<~ut pvo.&f of all eleme:"ls 

ef the crime which he is ehersed, l~ r•· 'Wi.f!!h'J t 397 u.s, at 362; 

FitWerv~mWbllf, 531 U.S. 225,228•29• 212 $. Ct~ 712, 148 L. Bd, 

629 (IOril). The Ceurt held lhat •~• process wa• violated by ~he 
' 

fai1u:re to prtve all ef the elements ofl t'he crime. ll• at 228 ... 29. 

Thoma• has established a4tual an• substantial p~j~Jke : · 

resulting frem Oenst&tutlonat err•r. l~e petitioner's Gpenin& 

br&el au .30•32. M•retver, iA finding Thamas guilty of Oou•t II, 

first deg~ee lelony murder based OA burglary in the flr$t 4egree 

and rape in the first degree and aecon4 degree rape, Slate's 

lppendil D. I• the $peela1 verdi41 ferm, the Jury was not aske4 

whe•her '' fou~d lhere was a se~ual motlvatS~n under all three 

meafts $! 4&mmitbing the •ffease, State'• ~ppendil D•2. The Jury 

ceuld have found sexual meti1vat1~n based upon Ike violation tf 

uhe ICW OA,44, bu' ~~ se1ual motiYati•a ae to the burgla•r mea•s 

of O«lHnmi tltzi:as the o:ffease, Wt tho uti. a speca.ial ve11d:lct ftrm 
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ideAtilytng whieh means o£ eemmit~iag ·•h$ &ffea~e SnYolted the 

sex~al mo-ivatiGn, Th•mas sh0ul• also be entitled •• relit!, 

See ~~~~~ II Atnd,&,S7 wa.2d 374, 5!3 P.2d 132.8 (1976)(because 

there is fte special verd~cl form, ene -•nnou aseertaift up•n whlah 

al•eraa,lve •he:~~PY based sus verdict). This Cou~t ha$ r•e• 

osntzed thaus 

§&!9! 

PBP ~~ 

Generally, remand is ascessary when the 'rial eeurt 
places stgn:tfteaniS weish~ on an. fi.ttapprep:rttU~ factli~!.U',Ol' 
where some factors are tnapprepttal~ and the exeep• 
ticnal eenlenee significan-1y 4evta•es from eha s•aftdard rsnse. · · · · · · · · · · , · ' · · 

I\ Przo,r ~ 115 WA.,24 445, 4S6, 799 P.2d 244 ( 1990) J :ca 
i 1 tl 

C$1£r.&•E• 113 WrLt2d 791, 818, 272 P,3.d 
... 

209 (2012)~ 

Here. it is elear that lhe trial eourt r~lied heat11y·upon this 

assravatins faeeo:r. See SENRP 30( tone· ur-:t.a1 co·'tnrti fu:pl.a:tnecl that 

»the seeing out of that se~ual motivation was so awful in this case 

that I'm goSng'te foll•w the ptoseout•r'~ reeommeada-Son.~) 

Th•mas was sea~enced te (83,4) ye~rs in prison, he was only 15 

yeats old. A sentence a Jury of his peers refused to give him 

life in prison without p~$Slbility of p~role, 

a. IC?MQhlJSIO! 
th!JII was fouad netguilty of Aggr'avated ftt'st eegree 
nu1r ar .. Iaste:al! the "'Si1r"/ e.ctDV'i4tUJd 1\~m et first \'legrefl 
feleay murder. The 1;suJ,e senteaeed h:f.m t!o 999 menths tn 
p:t:tsol'l. He w:U.l. have· to·:' li.ve to be 37 ... 99 years .. ld ue 
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be rel•ased frem pwlsea. Thaa, bia se»C•aee is the 
aame as lile withQut posslhlltlr ~• paw~le* 
Before eendemni~a a Ju•eat1e to a •••••n•e he $an 
cempl.ett cua.lr UJUU~ his death, Otl:t criminal Jtu!Jt:t•e 
syst-.m has • eompe11tna irUUU'tlllltl Jt.• e1uautitt.g an 
a~euraue aad reliable senteAeing rroeess thati aives 
substaaue to the Eisheh Amendment s aoa•ept of pro~ 
portienatta puniabme&tr By a~p1ylas suGb a rule to 
all .~hnealil•• defEuuia.At.s, lrH~tlttd:t.n.g tihose who cun1vtcflion 
and senteace ar• a11'eady ·final., we susttdy enhance 
seeie#r's confide•e• In a •rstem ehal is not merely 
eff,alent ~• uailorm but al•o fatr, a~•ura'• and 
:rEt1tab1e. 

Thiia (lfua:rt $hou1d ( 1), vaoate Gregory Themas' s SEUltH!UUle arul 

•••aad ltr :restftteae~ns. (2)• 'acate GJego:rr Thomas's 

Gtnv,otioa for ceant II aft• remaad for new trial, 

~". ( .. · .. ; ,:;:: ..... • 

. ·~ tJ'~~oSe 
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DECLARATION OF SERVICE BY MAIL 

GR3.1 

I, lire1or1 -~0r , declare and say: 

That on the2$fh day of A/I(Jift>/: , 2012, I deposited the 

following documents in the Stafford Creek Correction Center Legal Mail system, by First 

Class Mail pre-paid postage, under cause No. --""&-<£~--P<%2;.1§..-_,_/__.-;21£..__ ___ _ 

.A tJL$/Y'd .&;e!T &ieE .m f)t;IJ?i7 ~21#/'&!ze og;y dnA ; 
t!Ye tff7REL¢z IJ/'Jt:E II/ !Jej~ /JfY/&; Ld.~; 

addressed to the following: 

f)e/;{ll'd /1, l2iY7d' 
.5e'IY!ff IJC/Jifi!/!lSt£11/fA!;lA/It?/)/Pe7 
W:55fir:vY/~t:RII//,hlffe 

£i/lz :ti//11 ~c: 

I declare under penalty of perjury under the laws of the State of Washiniton that 
the foregoing is true and correct. -< _. ::X:I C...) 

s .·r::~ ' 
""'::: :::;; \•1 

DATED THis£ifh day of_,_d;4-E.j{1jy:~~'i/:.""""rf-._· _____ , 201~ in ~~r Cfty of~ .. ,-;"::c 
Aberdeen, County of Grays Harbor, State of Washington. ;:;~ ~:u <:::J .. r_~ 

"''! • "'·· 
:;:~ ., C:l '·"' 

}:;• 

.~~J~:r 
signatu~ I r:ri u' , 

::;lil 

Print Name 

STAFFORD CREEK CORRECTIONS CENTER 

191 CONSTANTINE WAY 

ABERDEEN W A 98520 

SC 03.1- DECLARA'T'ION OF SERVICE BY MAlL- 1 OF I 


