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I. INTRODUCTION

Washington State has two statutes that mandate health insurance
coverage for neurodevelopmental therapies. The Neurodevelopmental
Therapy Mandate requires that certain insured group health plans provide
neurodevelopmental therapies for insureds through the age of six.
RCW 48.44.450. The Mental Health Parity Act requires coverage for
neurodevelopmental therapies in all health plans when the therapy is
designed to treat a qualified mental health condition irrespective of age.
RCW 48.44.341.

Premera argues that that the two mandates “conflict” such that the
Neurodevelopmental Therapy Mandate overrides the Parity Act. Premera
asks for discretionary review of the {trial court’s decision otherwise,
arguing that its position is “potentially meritorious.” Premera Mot., p. 9.

| Premera’s argument is not meritorious — not even close. As Judge
Lasnik held in addressing this identical argument in a case against Group
Health, an insurer can — and must — comply with both statutes:

By its plain terms, RCW 48.44.450 evidences legislative

intent to establish a minimum mandatory level of “coverage

for neurodevelopmental therapies for covered individuals

age six and under.” Equally plain, however, is that

RCW 48.44.450 does not preclude providers from

extending that same coverage to individuals older than six.
The statute establishes a floor, not a ceiling.

When it enacted [the Mental Health Parity Act],
Washington raised the minimum standard by further



requiring that mental health coverage “be delivered under
the same terms and conditions as medical and surgical
services.” This new burden does not conflict with
RCW 48,44.450. Defendant can readily comply with both
statutes simply by comporting with the parity requirements
of RCW 48.46.291 for all covered individuals, keeping in
mind that RCW 48.44.450 confers a more specific and
more onerous requirement upon Defendants to provide
“neurodevelopmental therapies for covered individuals age
six and under” without regard for parity. This “construction
gives significance to both acts of the legislature.”

Z.D. v. Group Health, 829 F. Supp. 2d 1009, 1014 (W.D. Wash. 2011)
(citations omitted, emphasis added). As a result, when Group Health
asked Judge Lasnik to certify this issue to the Washington State Supreme
Court, he refused:
.. [TThe Court sees no justification for certifying. As the

Court concluded in its previous Order, this is not a close

question. Applying common and well-accepted principles

of statutory construction, the Court readily concluded that

no conflict exists between the Neurodevelopmental

Therapy Mandate, RCW 48.44.450, and the Mental Health

Parity Act, RCW 48.46.291.
Plaintiff-Respondent’s Appendix (“P.A.”) 218-19, Z.D. v. Group Health,
Dkt. No. 36, dated December 20, 2011, See also P.A. 10, Z.D. v. Group
Health, 2012 WL 1997705, *10 (W.D. Wash. 2012) (same). In fact, every
state and federal court judge to consider this issue has concluded that the
Neurodevelopmental Therapy Mandate does not conflict with the Mental
Health Parity Act. See P.A. 10, Z.D., 2012 WL 1997705, *10, fn. 11 (“A

litany of Washington state courts have held the same.”).



The reason is simple. When two statutes govern the same subject
matter, effect will be given to both to the extent possible. Walker v.
Wenatchee Valley Truck & Auto Outlet, Inc., 155 Wn. App. 199, 208, 229
P.3d 871 (2010). Only where two statutes conflict to the extent that they
cannot be harmonized will a more specific statute supersede a general one.
Id. When simultaneous compliance is possible, there simply is no
statutory conflict—both statutes will be enforced as written:

Where two legislative enactments relate to the same subject

matter and are not actually in conflict, they should be

interpreted to give meaning and effect to both. Such

construction gives significance to both acts of the
legislature.

Davis v. King County, 77 Wn.2d 930, 933, 468 P.2d 679 (1970). See also
Z.D., 2011 WL 5299592, *4 (citing to same cases); Mortell v. State, 118
Wn. App. 846, 849, 78 P.3d 197 (2003). Applying those longstanding
rules of construction is straightforward—there is simply no irreconcilable
conflict between the statutes:

The Court does not have to invalidate RCW 48.44.450, the
Neurodevelopmental Therapy Act, to reach this result.
RCW 48.44.450 only creates a minimum level of required
coverage. Both the Neurodevelopmental Therapy Act and
the Mental Health Parity Act can be read together and
harmonized. Defendants must meet the requirements of
both Acts.



See Appellants’ Exhibits (“A.E.”), p. 433, 4. Where, as here, Premera
can comply with both statutes, it must do so. It is not permitted to pick
and chose which statute to follow, ignoring the other.

Permitting discretionary review of such a straightforward issue
makes no sense. There are, to be sure, more complex issues currently
pending in this putative class action case which will likely be appealed.
To allow discretionary appeal now on just one aspect of the Parity Act is
the definition of a piecemeal appeal. Premera’s appeal only delays, not
advances the case, and should be denied.

II. ISSUES PRESENTED

Should the Court of Appeals deny Premera’s Motion for
Disoretionary Review because the RAP 2.3(b) grounds for review are not
met and interlocutory review will delay the resolution of the litigation?

III. CASE OVERVIEW!

A. Premera/LifeWise deny A.G. coverage for neurodevelopmental
therapies to treat his autism.

A.G. is a 13-year-old diagnosed with autism. A.E., p. 433, Order,

99 A.1-2. He was referred to Valley Medical Center’s Children’s Therapy

I Premera does not challenge the trial court’s findings of fact and conclusions of law
related to the injunctive relief sought for Plaintiff A.G. “Unchallenged findings of fact
are verities on appeal.” 224 Westlake, LLC v. Engstrom Properties LLC, 169 Wn, App.
700, 281 P.3d 693, 704 (2012),



Program (“Valley”) for neurodevelopmental evaluation and therapy. Id.
The therapists at Valley recommended that he receive weekly
occupational and speech therapy to treat his autism. /d. A.G. has received
speech and occupational therapy from Valley since 2007,

A.G. is, and has been, insured under an individual policy issued by
LifeWise Health Plan of Washington since at least January 1, 2006. Id.,
TA.5. A.G.’s policy contains an express exclusion of neurodevelopmental
therapies. Id., JA.8. Valley submitted bills for A.G.’s speech and
occupational therapies to LifeWise, which paid for the services, at least for
the first twenty visits, despite the express neurodevelopmental therapy
exclusion. /d., § A.6.

In July 2011, A.G.’s parents received an envelope with forms
called “Explanations of Benefits” (EOBs) from LifeWise. Id., § A.7. The
EOBs revealed that LifeWise had conducted a retrospective review of the
therapy provided to A.G. since January 1, 2010 and determined that all of
the therapy was incorrectly covered. In sum, LifeWise determined that
nearly $24,000 in neurodevelopmental therapies had been improperly paid
and that A.G.’s parents were financially responsible for all of the
treatment. Id.

A.G.’s father called LifeWise to object to the determination and to

request an explanation. Id., §A.8. On August 12, 2011, LifeWise sent



A.G.s father a letter confirming the decision. LifeWise maintained that
there was no coverage for neurodevelopmental therapies because of an
explicit exclusion in its policy:
This letter is being issued to provide confirmation the
following listed of claims [sic] were processed incorrectly
and will be adjusted as Neurodevelop-ment[al] therapy is .
not a covered benefit under the above listed policy.
Id. LifeWise included a copy of the relevant section of A.G.’s contract

which contained the only exclusion it relied upon:

EXCLUSIONS

This section of the contract lists those services, supplies or
drugs [that] are not covered under this plan.

Learning Disorders and Neurodevelopmental Therapy

Services, therapy and supplies related to the treatment of
learning  disorders, cognitive handicaps, dyslexia,
developmental delay or neurodevelopmental disabilities.

Id.  Once LifeWise retroactively denied coverage of A.G.’s therapy
services, his parents were forced to eliminate his speech therapy. Id.,
TA9. A.G. was also at risk of losing access to his occupational therapy.
Id.  A.G’s parents began to receive collections notices and calls from
Valley regarding the nearly $24,000 in outstanding bills. /d.

B. Premera/LifeWise has a standard policy of excluding
neurodevelopmental therapy services.

Premera’s official policy excludes coverage of

neurodevelopmental therapy services, either entirely in their individual



policies, or for persons over the age of six in their group policies.
P.A. 124-27, Hamburger Decl. (1/13/12), Exh. A (WEA Premera group
policy); A.E., pp. 255-56, 261 .(A.G.’s LifeWise policy). Premera does
not dispute this. See A.E., p.386, Decl. of Chelle Moat, M.D., {5
(“Premera covers neurodevelopmental therapy in some but not all of its
health plans.”). As Premera admits, it maintains these blanket exclusions
despite the plain language of the Mental Health Parity Act. See Premera
Mot., p. 7. To date, only A.G. is effected by the trial court’s order. See
AE., p. 437, Order p. 8.

IV. ARGUMENT
A. Standard for review—discretionary appeal

Interlocutory review was not intended to allow trial courts to
“abandon the final judgment doctrine and embrace the principle of
| piecemeal appeals.” U.S. v. Woodbury, 263 F.2d 784, 788 n.11 (9th Cir.
1959) (quoting Deepwater Exploration Co. v. Andrew Weir Co., Ltd., 167
F. Supp. 185, 188 (E.D. La. 1958); see also Right-Price Recreation v.
Connells Prairie Cmty. Council, 146 Wn.2d 370, 380, 46 P.3d 789 (2002)
(discretionary review is disfavored because it lends itself to “piecemeal,
multiple appeals”). Discretionary review of appeals arising from the
denial of summary judgment, in particular, are rarely granted precisely

because they tend to create piecemeal litigation, DGHI Enters. v. Pac.



Cities, Inc., 137 Wn,2d 933, 949, 977 P.2d 1231 (1999). Consequently,
certification shoﬁld be limited to only extraordinary cases. Interlocutory
appeal is not a means for avoiding protracted and expensive litigation. It
is not a vehicle to obtain expedited review of a difficult or even important
case. Coopers & Lybrand v. Livesay, 437 U.S. 463, 475 (1978); U.S.
Rubber Co. v. Wright, 359 F.2d 784, 785 (9th Cir. 1966) (certification is
“not intended merely to provide review of difficult rulings in hard
cases.”).

None of the RAP 2.3(b) grounds for interlocutory review exist
here. Although the trial court certified for discretionary review the legal
question of whether the Mental Health Parity Act requires coverage of
neurodevelopmental therapies to treat DSM-IV conditions, despite the
Neurodevelopmental Therapy Mandate, the trial court’s certification alone
does not compel the Court of Appeals to accept review. See RAP 2.3(b)
(“discretionary review may be accepted only in the following

circumstances.”) (emphasis added).2 Where, as here, there is no “obvious”
2

2 The decision to accept review is always discretionary, and requires consideration of
the practical effect and need for an immediate appeal:

Although a certification or stipulation may increase the chances of
discretionary review, the certification or stipulation is not binding on
the appellate court. Discretionary review remains what the name
implies—discretionary,

2A WASHINGTON PRACTICE, Rules Practice, RAP 2.3 (7" Ed.).



or “probable” error or even a “substantial ground for a difference of
opinion,” discretionary review should be rejected.

B. There is no obvious or probable error or even a
substantial ground for a difference of opinion.

The sole legal issue certified by the trial court is whether the
Mental Health Parity Act mandates coverage of medically necessary
neurodevelopmental therapies to treat DSM-IV conditions, such that
Premera’s express exclusion in the named plaintiff’s policy is invalid and
void. As every single court to consider this issue has concluded and as
described below, the Parity Act prohibits such blanket exclusions of
covered mental health services.

1. The Mental Health Parity Act mandates coverage of

mental health services including neurodevelopmental
therapies to treat DSM-IV Conditions.

In landmark legislation known as the “Mental Health Parity Act,”
the Washington State legislature mandated two basic rights: coverage and
parity. This interlocutory appeal only addresses whether the Parity Act’s
coverage mandate invalidates Premera’s blanket exclusion of coverage for
neurodevelopmental therapies. The express language of the Parity Act
mandates coverage:

All health service contracts providing health benefit plans

that provide coverage for medical and surgical services

shall provide:

(@) ... coverage for:



(i) Mental Health Services....

RCW 48.44.341(2) (emphasis added). See Z.D., P.A. 89 (“Thus, the Act
plainly imposes @ baseline coverage requirement requiring Group Health
[to] ‘provide ... coverage for’ Z.D.’s ‘medically necessary’ treatment for
her DSM-IV-TR mental health conditions, without any regard for whether
that treatment is restorative or non-restorative.”) (emphasis in original).
The Act precludes an insurer from imposing a blanket exclusion because
“that would defeat the very purpose of the statute: providing coverage.”
Id. (emphasis added). Thus, if Premera provides coverage for medical
and surgical services to insureds generally—and it certainly does—then it
is prohibited from completely excluding any medically necessary mental
health service.

For developmentally disabled individuals like A.G., Premera’s
blanket exclusion of neurodevelopmental therapies, including those
therapies treat DSM-IV conditions covered by the Parity Act, illegally
eliminates their access to medically necessary mental health services. The
Mental Health Parity Act was specifically designed to root outl this
discrimination. Premera’s denial of plaintiff A.G.’s neurodevelopmental
therapies is, in fact, a perfect example of how Premera’s blanket exclusion
improperly exclude coverage of medically necessary mental health

services to developmentally disabled persons.

~10-



Plaintiff A.G. is autistic. A.E., p. 433, Order, § A.1; A.E., P, 85,
Decl. of J.G., § 3. Autism, because it is a DSM-IV condition, is a “mental
disorder” as defined by the Parity Act. P.A.202-205, Hamburger Decl.
(1/13/12), Exh. I. The disorder can be treated with neurodevelopmental
therapy.  P.A. 133-37, 139-40, 142-46, 148-66, Hamburger Decl.
(1/13/12), Exhs. C, D, E, F. Under the Parity Act, the only reason
Premera can wholly exclude coverage of A.G.’s neurodevelopmental
therapies to treat his DSM-IV condition of autism is medical necessity. It
cannot impose a blanket exclusion of the service. A.E., p. 432, Order, p. 3
(“Since neurodevelopmental therapies may be medically necessary to treat
autism, Defendants cannot use a blanket exclusion to deny coverage for
those therapies.”).

2. The Mental Health Parity Act and the
Neurodevelopmental Therapy Act do not conflict.

To avoid the straightforward analysis under the Parity Act,
Premera claims that the Neurodevelopmental Therapy Mandate conflicts
with and trumps the Parity Act’s broad coverage maﬁdate. See Premera
Mot. pp. 12-14. Premera’s argument has been rejected by every single
court to consider it. P.A. 10, Z.D., 2012 WL 1997705, *10, fn. 11.

The two statutes are easily read together and harmonized. “The

primary objective of statutory construction is to carry out the intent of the

11~



Legislature, which must be determined primarily from the language of the
statute itself.” Roberts v. Johnson, 137 Wn.2d 84, 91, 969 P.2d 446, 449
(1999). “Where the language of the statute is plain and unambiguous, the
meaning should be discovered from the wording of the statute itself.” Id.
Premera can—and must—follow both statutes. Walker, 115 Wn. App. at
208 (“In the case of multiple statutes or provisions governing the same
subject matter, effect will be given to both to the extent possible.”). Here,
the Neurodevelopmental Therapy Mandate “established a coverage floor,
not a ceiling.” P.A. 84, Z.D., Dkt. No. 77, pp. 17. “[T]he subsequently
enacted Mental Health Parity Act merely imposed an additional, distinct
coverage requirement.” Id. As a result, “[t]here does not exist even a
close question as to whether there is a conflict between the statutes under
established Washington law.” Id.

Ignoring the plain language of the Parity Act, Premera claims that
subsequent legislative efforts to expand the age limit of
Neurodevelopmental Mandate is proof that the Legislature never intended

to include neurodevelopmental therapies within the broad reach of the

—12 -



Parity Act. Premera’s Mot., p. 143 But under Washington’s “plain
meaning” rule, legislative intent is derived, first and foremost, from the
language of the statute itself.4 State Dept. of Ecology v. Campbell &
Gwinn, LLC, 146 Wn.2d 1, 9-10, 43 P.3d 4, 9 (2002). Legislative history
is irrelevant if the language of the statute is unambiguous:

If the plain language is subject to only one interpretation,

our inquiry ends because plain language does not require

construction. “Where statutory language is plain and

unambiguous, a statute’s meaning must be derived from the
wording of the statute itself.”

HomeStreet, Inc. v. State, 166 Wn.2d 444, 451, 210 P.3d 297, 300 (2009)
(citations omitted).
The actual legislative history indicates that the Legislature knew

that it was covering all mental health services under the Parity Act,

3 The Neurodevelopmental Therapy Mandate applies to those with those with
mental health conditions, it does not cover the identical population as is covered by the
Parity Act. For that reason, “[t]he fact that the Washington legislature is apparently
congidering expanding the Neurodevelopmental Therapy Mandate to require coverage up
to the age of 18 has no bearing on whether the legislature intended to require parity
coverage under RCW 48.46.291-the statute in question.” P.A.219, Pl’s Resp. to
Premera’s Mot. to Certity, App. 4, p. 3.

4 Contrary to Premera’s argument, failed legislation is not evidence of legislative
intent. Premera Mot., pp. 14-16; See State v. Conte, 159 Wn.2d 797, 813, 154 P.3d 194
(2007); Spokane County Health Dist. v. Brockett, 120 Wn.2d 140, 153, 839 P.2d 324
(1992). Even the cases cited by Premera (Mot., p. 15) do not stand for the proposition
that subsequent legislative action can override the plain language of a statute. See
Costanich v. Dep’t of Soc. And Health Sves., 164 Wn,2d 925, 932, 194 P,3d 988 (2008)
(rejecting claims that subsequent legislative inaction demonstrates legislative history, and
relying instead on the plain language of the relevant statute); Impecoven v. Dep’t of
Revenue, 120 Wn.2d 357, 363, 841 P.2d 752 (1992) (construing the legislative intent of a
statute by analyzing its plain language when read as a whole).

~13—



including services designed to treat those with developmental disabilities.
P.A. 170, Hamburger Decl. (1/13/12), Exh G, p.2 (“Therefore the
legislature intends to require that insurance coverage be at parity for
mental health services, which means this coverage be delivered under the
same terms and conditions as medical and surgical services.”); P.A. 189,
Hamburger Decl. (1/13/12), Exh. H, p. 1 (“The requirement for mental
health coverage is broad—‘all mental disorders included in the
diagnostic and statistical manual of mental disorders’.... The requirement
for parity in coverage is also broadly worded, so that it applies to both
treatment limitations and various forms of financial participation.”). See
also id (Parity Act “would require group health plans and the public
employees benefit board health plan to (a) provide mental health coverage
if they currently do not, and (b) cover mental health at the same level that
physical health is covered.”).

Premera’s claim that the Washington Department of Health (DOH)
and Office of the Insurance Commissioner (OIC) have interpreted the
Parity Act to exclude coverage of neurodevelopmental therapies is wholly
without merit. See Premera Mot., pp. 15-17. In fact, DOH concluded that
coverage of therapies to treat DSM-IV conditions like autism may be
mandated by both statutes:

There are existing mandates that should be reviewed that

—14 -



may provide the coverage that these families are seeking.
These are the neurodevelopmental therapy mandate and the
mental health parity mandate.

P.A. 227, Supp. Hamburger Decl. (2/24/12), Exh. J, p.16. Premera’s
claim that the OIC “agrees that the Parity Act does not apply to
neurodevelopmental therapy” because the OIC has not taken action
against Premera, is unfounded. Premera Mot., p. 17. Inaction is not an
agency interpretation. See RCW 34.05.010(8). In fact, the OIC just
announced its first effort at rulemaking on the Parity Act, stating that
“existing regulations do not address” the “general mental health parity
requirements established in state law.” Washington State Register 12-22-
070 (Nov. 7, 2012).

Not surprisingly, every court considering this issue has found that
the Parity Act prohibits such contractual exclusions of
neurodevelopmental or behavioral services because those services are
“mental health services” and can be medically necessary to treat covered
DSM-IV conditions. See Z.D., 829 F. Supp. 2d at 1013; P.A. 238, Supp.
Hamburger Decl. (2/24/12), Exh. L, D.F. v. Washington Health Care
Authority, et al., No. 10-2-29400-7 SEA, p. 4 (“specific exclusions ... that
exclude coverage of Applied Behavior Analysis therapy, even when
medically necessary ... do not comply with Washington’s Mental Health

Parity Act...”); Markiewicz v. State Health Benefits Comm'n, 915 A.2d

~15—



553, 560 (App. Div. 2007); Michelel‘ﬁ' v. State Health Benefits Comm'n,
913 A.2d 842, 851 (N.J. App. 2010). |

This is not even a close question. The statute is clear, and Premera
can—and must—comply with both the Parity Act and the
Neurodevelopmental Therapy Act.
C. Appellate review of this case should consider all of the

relevant legal questions regarding the application of the
Mental Health Parity Act.

The purpose of discretionary review under RAP 2.3(b)(4) is to
serve judicial economy and avoid a useless trial. Shannon v. State, 110
Wn. App. 366, 369, 40 P.3d 1200 (2002). Where, as here, interlocutory
appeal will only address part of the substantive legal questions presented
about the effect of the Mental Health Parity Act, judicial economy is not
served by having the Court of Appeals consider another closely-related
legal issue at some point in the future.

As noted above, the Parity Act mandates two basic requirements:
coverage and parity. The legal issue at stake in Premera’s Motion for
Discretionary Review is whether the Parity Act mandates coverage of
neurodevelopmental therapies to ftreat DSM-IV conditions, when
medically necessary. It is a challenge to the breadth of the Parity Act’s
coverage mandate, Plaintiff’s pending motion regarding Premera’s visit

limits invokes the Parity Act’s second mandate—the parity requirement.

—16—



In short, the pending visit limit motion contends that the plain language of
the Parity Act prevents Premera from imposing annual visit limits on
neurodevelopmental therapies to treat DSM-IV conditions because it does
not impose such limitations on medical and surgical services generally.
P.A. 16-35, P1.’s Mot. for Partial Summ. Judgment Re: Visit Limits.

These legal questions are so intertwined that both should be
decided together. Otherwise, the Court of Appeals will have to review the
same case, the same substantive statute, and related legal and factual
issues all over again. Far from hastening the end of litigation, this
interlocutory appeal would have the effect of delaying it, and, the potential
relief for thousands of developmentally disabled insureds.

D. The trial court did not commit obvious or substantial

error by granting a declaration that Premera’s
neurodevelopmental therapy exclusion was illegal,

Premera asserts that the trial court committed obvious or probable
error when it granted Plaintiff A.G. declaratory and injunctive relief
because A.G. did not prove that neurodevelopmental therapies were
medically necessary to treat autism. Premera Mot., pp. 17-18. Premera’s
argument is without merit for at least four reasons.

First, Plaintiff A.G. was only required to show that
neurodevelopmental therapies can be medically necessary.  The

undisputed evidence confirms that is the case. See P.A. 134, Hamburger
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Decl. (1/13/12), Exh. C, p. 5; P.A. 139, Exh. D, p. 163; P.A. 143-46, Exh.
E,  pp. 7-10. Even Premera’s Medical Director admits that
neurodevelopmental therapieé are covered by Premera, subject to medical
necessity review. A.E., p.386, Moat Decl., {5 (“Premera covers
neurodevelopmental therapies in some, but not all, of its health plans ...
subject to review of medical necessity.”) (emphasis added). After all,
Premera only pays for medically necessary services. See A.E., p. 244,
A.G.s LifeWise Plan (“We provide benefits for covered services ... when
such services .., meet all of the following conditions: They must meet
our definition of “medically necessary.”) (emphasis added). Premera’s
contract expressly excludes payment for services that are nof medically
necessary. A.E., p. 262, A.G.’s LifeWise Plan (“Services Not Medically
Necessary” listed under the contract’s Exclusions). Premera cannot cover
neurodevelopmental therapies as medically necessary in some plans, and
then claim that the therapies are never medically necessary in others.
Second, the only evidence Premera offered to dispute Plaintiff’s
showing that neurodevelopmental therapies can be medically necessary to
treat DSM-IV  conditions was Dr. Moat’s statement that
neurodevelopmental therapies, while covered by Premera subject to
medical necessary, are, at the same time, considered “educational” and

never medically necessary. Compare A.E., p. 387, Moat Decl., 5 to § 7.
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Dr. Moat’s mere characterization of neurodevelopmental therapies as
educational rather than medically necessary is insufficient to avoid
summary judgment. See Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348 (1986) (the nonmoving party
“must do more than simply show that there is some metaphysical doubt as
to the material facts”); Grimwood v. Univ. of Puget Sound, Inc., 110
Wn.2d 355, 359-61, 753 P.2d 517 (1988) (a party’s self-serving statements
of conclusions and opinions alone are insufficient to defeat a summary
judgment motion).

Third, the trial court made no finding as to the medical necessity
of A.G.’s particular therapies, or even whether neurodevelopmental
therapies were always medically necessary to treat autism. The trial court
merely declared that since neurodevelopmental therapies can be medically
necessary to treat autism, Premera could no longer use its blanket
exclusion to deny coverage for A.G.’s neurodevelopmental therapies.
Judge Trickey then ordered Premera to process A.G.’s ongoing claims for
therapies without applying the exclusion, leaving it to Premera to make
any required medical necessity determinations.

Fourth, although proof of medical necessity was not necessary, the
only evidence before the trial court was that Premera had determined that

A.G.’s therapies were medically necessary. For years, Premera covered

-19 -



A.G.’s neurodevelopmental therapies, at least up to 20 visits. A.E., p. 87,
J.G. Decl., 9. Even when Premera conducted its retrospective review,
the only reason A.G.s therapies were denied was Premera’s
neurodevelopmental therapy exclusion. Id, 4 10, Exh. A. Premera’s post-
litigation claim that its “auto-adjudication” process does not determine
@edical necessity is inconsistent with its express contract language. The
Court’s finding that neurodevelopmental therapies can be medically
necessary is not obvious or even probable error.

V. CONCLUSION

Premera’s Motion for Discretionary Review should be denied.
None of the grounds under RAP 2.3(b) are met, except for the certification
by the trial court. Despite the certification, Premera’s Motion should be
denied because interlocutory appeal will not materially advance the
conclusion of litigation and may delay the day when developmentally
disabled Premera insureds can receive full coverage of their conditions.

DATED: November 14, 2012,

Richard E. Spoonemore WSBA #21833
Eleanor Hamburger, WSBA #26478
999 Third Avenue, Suite 3650, Seattle, WA 98104
Tel. 206.223.0303, Fax 206.223.0246
Email: rspoonemore@sylaw.com
Attorneys for Respondent-Plaintiff A.G.

—20—



CERTIFICATE OF SERVICE
I certify, under penalty of perjury under the laws of the State of
Washington, that on November 14, 2012, a true copy of the foregoing
RESPONDENT’S OPPOSITION TO PETITIONERS’ MOTION FOR DISCRETIONARY

REVIEW was served upon counsel as indicated below:

Barbara J. Duffy [x] By United States Mail
Gwendolyn C. Payton [ 1T By Legal Messenger

Ryan P. McBride [x] By Email

LANE POWELL PC Tel. 206.223.7000

1420 Fifth Avenue, Suite 4100 duffyb@lanepowell.com
Seattle, WA 98101 pavtong@lanepowell.com
Attorneys for Petitioners-Defendants mcbrider@lanepowell. com

DATED: November 14,2012, at Seattle, Washington,

0y

Teanor Hamburg'er, WSBA #26478




$893% - ¢4

NO. 68726-3-1

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION I

PREMERA BLUE CROSS and
LIFEWISE OF WASHINGTON,

Petitioners-Defendants,
V.
A.G., by and through his parents, ].G. and K.G,,
on his own behalf and on behalf of

all similarly situated individuals,

Respondent-Plaintiff.

RESPONDENT’S APPENDIX TO OPPOSITION TO
PETITIONERS” MOTION FOR DISCRETIONARY REVIEW

Richard E. Spoonemore, WSBA #21833
Eleanor Hamburger, WSBA #26478
SIRTIANNI YOUTZ SPOONEMORE
999 Third Avenue, Suite 3650
Seattle, WA 98104
Tel. 206.223.0303, Fax 206.223.0246
Email: rspoonemore@sylaw.com
chamburger@sylaw.com
Attorneys for Respondent A.G.




INDEX TO RESPONDENT’S APPENDIX TO OPPOSITION TO
PETITIONERS” MOTION FOR DISCRETIONARY REVIEW

Document Title Exhibit No. (pp.)

Order Granting Plaintiffs’ Motions for
Summary Judgment, Z.D. ex rel. ].D. v.
Group Health Co-op. 53 Employee
Benefits Cas. 2190, 2012 WL 1997705
(June 1, 2012).cccciriiiirerieeeceecneeine e A (pp. 1-14)

Plaintiffs’ Motion for Partial Summary
Judgment Regarding Visit Limits, and
Motion for Permanent Injunctive Relief
Pursuant to  CR65(a)(2), dated
October 12, 2012 ..o, B (pp. 15-35)

Declaration of Eleanor Hamburger, with
Exhibits A-H, dated October 12, 2012...........ccocounuuee. C (pp. 36-119)

Declaration of Eleanor Hamburger, with
Exhibits A-I, dated January 13, 2012.......cccecvcvrviines D (pp. 120-205)

Response to Defendants” Motion to
Certify Order for Discretionary Review,
with Appendix A, dated April 24, 2012...........ccc...... E (pp. 206-219)

Supplemental Declaration of Eleanor
Hamburger in Support of Motion for
Partial Summary Judgment, with
Exhibits J-L, dated February 24, 2012 .........cccccecenee. F (pp. 220-244)



CERTIFICATE OF SERVICE

I certify, under penalty of perjury under the laws of the State
of Washington, that on November 14, 2012, a true copy of the
foregoing RESPONDENT’S APPENDIX TO OPPOSITION TO PETITIONERS'
MOTION FOR DISCRETIONARY REVIEW was served upon counsel as

indicated below:

Barbara J. Duffy [x] By United States Mail

Gwendolyn C. Payton [ ] By Legal Messenger

Ryan P. McBride [x] By Email

LANE POWELL PC Tel. 206.223.7000

1420 Fifth Avenue, Suite 4100 duffib@lanepowell.com

Seattle, WA 98101 paytong@lanepowell.com
Attorneys for Petitioners mcbrider@lanepowell.com

DATED: November 14, 2012, at Seattle, Washington.

Quumtrambsz

Eleanor Hamburgér,‘WSBA #264{@/




Exhibit A

P.A. 000001



Z.D. exrel. J.D. v. Group Health Co-op., Slip Copy (2012)
53 Employee Benefits Cas. 2190

2012 WL 1997705
Only the Westlaw citation is currently available.
United States District Court, W.D. Washington,
at Seattle.

Z.D., by and through her parents and guardians, J.D. and T.D., individually, on behalf of The Technology Access
Foundation Health Benefit Plan, and on behalf of similarly situated individuals, Plaintiffs, ‘
V.
GROUP HEALTH COOPERATIVE, et. al., Defendants.

No. C11-1110RSL. | June 1, 2012.

Attorneys and Law Firms
Richard E. Spoonemore, Eleanor Hamburger, Sirianni Youtz Spoonemore, Seattle, WA, for Plaintiffs.
Charles S. Wright, Nigel P. Avilez, Davis Wright Tremaine, Seattle, WA, for Defendants.

Opinion

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT

ROBERT 8. LASNIK, District Judge.

*1 This matter comes before the Court on Plaintiffs’ “Motion for Summary Judgment re: Exhaustion of Administrative
Remedies” (Dkt.# 43) and “Motion for Partial Summary Judgment re: Clarification of Rights to Benefits and Injunctive
Relief under ERISA” (Dkt.# 44), Plaintiffs ask the Court to find as a matter of law that they exhausted their administrative
remedies or that those remedies would be futile and to enter a permanent injunction requiring Defendants to comply with the
requirements of Washington’s Mental Health Parity Act, RCW 48.46.291, which the Court previously found to apply. The
Court finds that Plaintiffs have exhausted their administrative remedies. It further finds that Plaintiffs are entitled to a
permanent injunction requiring Defendants to adhere to the plain requirements of Washington’s Mental Health Parity Act.
Accordingly, the Court GRANTS both motions.

1. BACKGROUND

This case concerns a dispute over healthcare benefits. Plaintiff Z.D. is the twelve-year-old daughter and dependant of
Plaintiffs J.D. (her mother) and T.D. (her father). See Dkt. # 45 at 9 2, She is a beneficiary of “The Technology Access
Foundation Health Benefit Plan” (the “Plan™), an ERISA “employee welfare benefit plan,” 29 U.S.C. § 1002(1), underwritten
and administered by Defendant Group Health Options, Inc.—a wholly owned subsidiary of Defendant Group Health
Cooperative. Amended Complaint (Dkt.# 3) at 99 1-5.

In 2006, Defendant Group Health diagnosed Z.D. with two DSM—-IV-TR mental health conditions: a “moderate-severe
receptive language disorder” and “other specific developmental learning disabilities.” Dkt. # 45 at Y 4; see also Dkt. # 491
(Exhibit B).! At the time of her diagnoses, Z.D. was already a beneficiary of the Plan and began receiving covered
non-“restorative”® speech therapy treatment for her conditions. Circumstances changed, however, shortly before Z.D.’s
seventh birthday. Plaintiff was told that, per the Plan, non-restorative speech therapy treatments were not covered for
individuals over the age of six and thus her treatments would no longer be covered once she turned seven. Dkt. # 45 at § 5. As
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a result, Z.D. stopped going to outpatient therapy, though she did receive some limited treatment services through her public
elementary school. Id. at § 6; Dkt. # 49-1 at 21,

! The Court notes that this exhibit is sealed and, because it prefers that the present Order be accessible by the public, has not

disclosed any information not otherwise available from the parties’ public filings. Nevertheless, throughout this Order the Court
will cite to sealed documents that it considered but is not publicly disclosing in order to build a more thorough record in the event
of an appeal.

The Plan distinguishes between “restorative” treatment, which is intended to restore function and is covered regardless of age, and
“non-restorative” treatment, which is intended to improve function and is not covered for individuals older than seven. £.g ., Dkt. #
56-1 at 28.

Unfortunately, this limited therapy did not seem to be enough. Six months after Z.D.’s seventh birthday, her mother
complained to Z.D.’s doctor that Z.D. was continuing to experience problems at school. In October 2007, Z.D. was evaluated
extensively at the University of Washington’s LEARN Clinic, which confirmed Group Health’s earlier diagnosis. Dkt, # 45
at | 6; see DKt. # 49-1 at 19-37. Group Health covered this evaluation. Dkt. # 57 at § 4; Dkt. # 571 at 2.

On November 28, 2007, J.D. phoned Group Health to ask if Group Health would cover speech therapy for Z.D. Dkt. # 50-1
at 83; Opp. (Dkt.# 54) at 8. According to Group Health’s records, it told her that Z.D.’s therapy would not be covered
because she was over the age of six. Dkt. # 50-1 at 83.

*2 In 2008, Z.D.’s parents began paying for her to receive treatment at Bellevue Mosaic in 2008, Dkt, # 45 at § 7. In late
2008, Bellevue Mosaic recommended that Z.D. seek a higher level of treatment than it could provide. /d. at { 8. Her parents
took her to Northwest Language and Learning Center in September 2008. Id. Shortly after, J.D. emailed Group Health about
coverage. Dkt, # 45-1 at 6-7. After she provided some extra information requested by Group Health, id. at 8, she received a
formal denial of coverage on December 18, 2008. Group Health explained that “neurodevelopmental speech therapy is not
covered beyond the age of 6” and that Northwest Learning and Language was not a provider within the Group Health
system.”Id. at 11. Z.D.’s parents sent her to the center anyway, paying for her treatment out of pocket beginning in January
2009, Dkt. # 45 at 9§ 11,

3 This rationale is somewhat curious given that Group Health covered Z.D.’s September and October sessions at Northwest. Dk, #

57-1 at 4,

On September 15, 2010, Z.D. received an evaluation from Dr. Deborah Hill. Id. at § 12. On October 15, I1.D. sent Group
Health' another letter informing them of its prior age-based denials of her requests for treatment for Z.D. and asking it to
reconsider its position. Dkt. # 45-1 at 18. She explained that she intended to enroll Z.D. at the Northwest Language and
Learning Center and added: “Please consider this letter to be an appeal of Group Health’s denial of my requests for speech
therapy and neurodevelopmental evaluation for my daughter.” Id. She also included a claim for reimbursement for the
September 15 evaluation, /d. at 19-21.

.Group Health responded in a letter dated November 1, 2010. /d. at 23, It stated that it did not have any record of having
denjed coverage for the September evaluation and would forward her claim to the claims department. /d.

J.D. responded via a certified letter dated December 9, 2010. Id at 25. She wrote that she had not heard anything further from
Group Health in regard to sither her general request for coverage or her specific claim for the September evaluation. Id She
explained that because she had not received any explanation of benefits in regard to her request for coverage, she considered
Group Health’s inaction to be a denial and wished to appeal that denial. /d Group Health states that it never received that
letter. Opp. (Dkt.# 54) at 11. It did eventually “cover” the September 15 claim, though. Compare Dkt. # 45 at § 17 (stating
that Group Health paid the claim), with Dkt. # 57 at § 6 (stating that Group Health denied coverage because Plaintiffs had
used the maximum number of mental health evaluations to which they were entitled, but that Plaintiffs still received the
benefit of Group Health’s lower rate).
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In any case, Plaintiffs continued to send Z.D. to Northwest, paying for her therapy themselves. Dkt. # 45 at § 17. On July 6,
2011, they filed the instant suit against Defendants, alleging that Washington’s Mental Health Parity Act, RCW 48.46.291,
requires Defendants to cover Z.D.’s mental health therapy sessions. Complaint (Dkt.# 1). They seek to recover the “benefits
due them due to the improper exclusion and/or limitations of behavioral and neurodevelopmental therapy.” Amended
Complaint (Dkt.# 3) at § 36-38 (relying on 29 U.S.C. § 1132(a)(1)(B)). And they seck the recovery of all losses to the Plan
for Defendants’ alleged failure “to act in accordance with the documents and instruments governing the Plan,”/d. at § 28-35
(relying on 29 U.S.C. § 1132(a) (2) (“breach of fiduciary duty”}). Finally, they ask the Court to enjoin Defendants from
continuing to process and pay claims in a manner inconsistent with RCW 48.46.291. Id. at §{ 39—41 (relying on 29 U.S.C. §
1132(a)(3)). )

*3 After filing suit, Plaintiffs filed a claim for each of Z.D.’s 2011 sessions at Northwest. Dkt. # 45 at { 17. Group Health
tendered a check in payment of these claims on November 17, 2011. Id. In a subsequent deposition, however, Group Health
stated that it had erroncously tendered that payment. Dkt. # 48—1 at 60-61 (“[X]t should not have been paid.”).

11. DISCUSSION

In the present motions, Plaintiffs argue first that they are entitled to a legal finding that they exhausted their administrative
remedies or that those remedies would have been futile. Dkt. # 43, Moreover, they ask the Court to enter a permanent
injunction against Defendants, enjoining “Group Health from denying coverage for medically necessary neurodevelopmental
therapy to treat insureds with DSM~IV-TR mental health conditions simply because the insured is over six years old.” Dkt. #

Notably, the Court may grant Plaintiffs’ motions only if it is satisfied that there is no genuine issue of material fact and that
judgment is appropriate as a matter of law. Fed.R.Civ.P, 56(c). As the moving party, Plaintiffs bear the initial burden of
informing the Court of the basis for summary judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986). They must prove each and every element of their claims or defenses such that no reasonable jury could
find otherwise. Anderson v. Liberty Lobby. Inc., 477 U.S, 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). In doing so, they
are entitled to rely on nothing more than the pleading themselves. Celotex. 477 U.S, at 322-24, Only once they make their
initial showing does the burden shift to the Defendants to show by affidavits, depositions, answers to interrogatories,
admissions, or other evidence that summary judgment is not warranted because a genuine issue of material fact exists. /d. at
324,

To be material, the fact must be one that bears on the outcome of the case. A genuine issue exists only if the evidence is such
that a reasonable trier of fact could resolve the dispute in favor of the nonmoving party. dnderson, 477 U.S. at 249. “If the
evidence is merely colorable ... or is not significantly probative ... summary judgment may be granted.” Id. at 249-50. In
reviewing the evidence “the court must draw all reasonable inferences in favor of the nonmoving party, and it may not make
credibility determinations or weigh the evidence.” Reeves v, Sanderson Plumbing Prods. Inc., 530 U.S. 133, 150, 120 S.Ct.
2097, 147 L.Ed.2d 105(2000).

A. Exhaustion

“Section 502 of ERISA entitles a participant or beneficiary of an ERISA-regulated plan to bring a civil action ‘to recover
benefits due to him under the terms of his plan, to enforce his rights under the terms of the plan, or to clarify his rights to
futare benefits under the terms of the plan.” “ Chappel v. Lab. Corp. of Am., 232 F.3d 719, 724 (9th Cir.2000) (quoting 29
U.S.C. § 1132(a)(1) (B)). Before a beneficiary may bring such a claim, though, “exhaustion, at least to the level of the
trustees, is ordinarily required where an action seeks a declaration of the parties’ rights and duties under the [ERISA] plan.”
Graphic Commc’ns Union. Dist. Council No. 2. AFL-CIO v. GCIU-Emp'r Ret. Benefit Plan, 917 F.2d 1184, 1187 (9th
Cir.1990) (emphasis in original) (citations and internal quotation marks omitted). Suits raising unexhausted claims are barred
absent a showing that the relevant unexhausted plan provision is either unenforceable or invalid. Chappel, 232 F.3d at 724.

*4 Plaintiffs’ argument in favor of exhaustion in this case is confined to three occasions: specifically, that “Group Health
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failed to (1) timely process and respond to Z.D.’s October 25, 2010 pre[-]Jservice request for coverage of speech therapy; (2)
institute any appeal or consideration of a pre-service speech therapy claim in response to Z.D.’s December 9, 2010 request to
do so; and (3) timely.respond to Z.D.’s September 12, 2011 post-service claim for speech therapy benefits.”

4 Accordingly, the Court does not address Defendants’ arguments as to other dates.

In response, Defendants raise three arguments. First, they contend that Plaintiffs “pre-service” requests were not true
“pre-service” requests at all and that Group Health therefore had no obligation to respond. Second, they contend that Group
Health did timely respond to the 2011 claim and that, even if it did not, it has since tendered payment, mooting any claim,
Finally, it argues that Plaintiffs’ administrative remedies would not have been be futile. The Court disagrees with each of
Defendants’ positions and finds that Plaintiffs are entitled to judgment as a matter of law. It thus GRANTS the motion (Dkt.#
43).

1. Exhaustion of 2010 “Pre-Service” Claims

The facts relevant to Plaintiffs” 2010 “pre-service” requests are straightforward and undisputed: On October 15, 2010, J.D.
sent Group Health a letter that recounted its prior age-based denials of her requests for treatment for Z.D. and immediately
added, “Please consider this letter to be an appeal of Group Health’s denial of my requests for speech therapy and
neurodevelopmental evaluation for my daughter.” Dkt. # 45—1 at 18 (emphasis in original).

She further noted that she had recently had her daughter evaluated again and had been told that she needed to “receive
additional medically necessary speech therapy.” Id. (emphasis omitted). She explained that she intended “to enroll Z,D. at
Northwest Language and Learning for the recommended speech therapy” and stated: “I request that Group Health reconsider
its exclusion of neurodevelopmental therapy coverage for my daughter and provide her with coverage for neuropsychological
evaluation and speech therapy services. Both neurodevelopmental evaluation and speech therapy are medically necessary
services to treat my daughter’s developmental disabilities and communication disorder.” Id. (emphasis in original).

In its response, Group Health did not address J.D.’s request for speech therapy, stating only that it had no record of having
denied any claims arising from a distinct evaluation not at issue here. /d. at 23. J.D. was not dissuaded. She wrote back in a
certified letter dated December 9, 2010, stating bluntly that she considered Group Health’s non-response to her request for
coverage to be a de facto denial of coverage. Id, at 25. She then immediately stated again: “Please consider this leiter to be
an appeal of Group Health’s denial of my requests for speech therapy and neurodevelopmental evaluation for my daughter.”
Id. (emphasis in original).

*5 Moreover, eliminating any reasonable objective potential for ambiguity,” she went on to explain that she had “enrolled
Z.D. at Northwest Language and Learning for the recommended speech therapy” and then immediately stated again: “1
request that Group Health reconsider its exclusion of neurodevelopmental therapy coverage for my daughter and provide her
with coverage for neuropsychological evaluation and speech therapy services. Both neurodevelopmental evaluation and
speech therapy are medically necessary services to treat my daughter’s developmental disabilities and communication
disorder.” Id. (emphasis in original).

3 To be clear, the Court sees absolutely no factual basis from which to conclude that reasonable minds could disagree as to the

import of 1.D.’s correspondences. Her letters make it clear beyond any possibility for fairminded disagreement that she was
requesting both coverage for future expected treatment at Northwest and reconsideration of prior denials.

In the face of these plain requests for coverage and notices of appeal, Defendants argue simply that no response was required
because Plaintiffs’ requests were not valid “pre-service” claims, as defined under ERISA. See Opp. (Dkt.# 54) at 15-18,
They contend that ERISA places procedural requirements only on a “claim for a benefit under a group health plan with
respect to which the terms of the plan condition receipt of the benefit, in whole or in part, on approval of the benefit in
advance of obiaining medical care.” 29 C.ER. § 2560.503—1(m)(2), and that, because the Plan does not require pre-approval
of outpatient speech therapy like Z.D. was requesting, her requests did not constitute pre-service requests. Opp. (Dkt.# 54) at
15—18. Technically speaking, the Court agrees. 1.D.’s letters would not appear to fall within the technical definition of
“Pre-service claims” set forth in the regulation.
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Notably, however, that does not mean that the regulation contemplates that Defendants could merely sit on their hands in the
face of her requests. Apart from the specific obligations attached to “pre-service claims,” the 1egu1at10n precludes claim
procedures from being “administered in a way, that unduly inhibits or hampers the initiation or processing of claims for
benefits.” § 2560.503-1(b)(3). It goes on to specifically provide “that, in the case of a failure by a claimant or an authorized
representative of a claimant to follow the plan’s procedures for filing a pre-service claim, within the meaning of paragraph
(m)(2) of this section, the claimant or representative shall be notified of the failure and the proper procedures to be followed
in filing a claim for benefits,” § 2560.503-1(c)(1)(f) (emphasis added). Compare § 2560.503-1(c)(1)(ii) (noting requirements),
with Dkt. # 45-1 at 18 (naming “a specific claimant; a specific medical condition or symptom; and a specific treatment ... for
which approval is requested”).

As explained by the Department of Labor, which promulgated the regulation, “a group health plan that requires the
submission of pre-service claims, such as requests for preauthorization, is not entirely free to ignore pre-service inquiries
where there is a basis for concluding that the inquirer is attempting to file or further a claim for benefits, although not acting
in compliance with the plan’s claim filing procedures.” U.S. Department of Labor FAQs About the Benefits Claim Procedure
Regulations (“DOL FAQs™), available at http://www. dol.gov/ebsa/fags/faq_claims_proc_reg.html at A~5 (emphasis added).
Rather, “the regulation requires the plan to inform the individual of his or her failure to file a claim and the proper procedures
to be followed.” Id.; see Barboza v. Cal. Ass’n of Prof’l Firefighters, 651 F.3d 1073, 1079 (9th Cir.2011) (deferring to the
Secretary of Labor’s interpretation of § 2650.503—1 because “[wlhen evaluating conﬂicting interpretations of an
administrative regulation, we are required to give ‘substantial deference’ to the agency’s interpretation of its own
regulations™).

*6 Thus, even assuming that J.D.’s letter was an inappropriate pre-service claim, the Court finds it beyond any possibility for
fairminded disagreement that Group Health had “a basis” for concluding that J.D. was “attempting to file or further a claim
for benefits.” Compare Dkt. # 45-1 at 18, with DOL FAQs, at A-5. Group Health therefore had an obligation to inform her
of the shortcoming of her request——that as Defendants now contend, it was not an appropriate pre-service claim—and of the
proper procedure for filing a claim, i.e., either concurrently or post-service. SCompare § 2560.503-1(c)(1)(i), with Dkt. # 48—1

at 80 (noting that Group Health recogmzes pre-service, concurrent, and post-service claims), Because it failed to do either,
Plaintiffs’ claims are deemed exhausted. § 2560.503-1(1) (“In the case of the failure of a plan to establish or follow claims
procedures consistent with the requirements of this section, a claimant shall be deemed to have exhausted the administrative
remedies available under the plan and shall be entitled to pursue any available remedies under section 502(a) of the Act on
the basis that the plan has failed to provide a reasonable claims procedure that would yield a decision on the merits of the
claim.”).

6 As Plaintiffs point out, Groﬁp Health is a fiduciary. The law does not permit it to simply sit on its hands while a beneficiary

unsuccessfully attempts to “navigate the byzantine bureaucracy of a health carrier.” Mot. (Dkt.# 43) at 15. It had a duty to aid J.D.
in her attempts to present a claim, See § 2560.503-1(c)(1)(i).

Moreover, the fact that the Plaintiffs may not have filed a claim contemplated by § 2560.503—1(m)(2) does not mean that it
was not a valid claim under the terms of the Plan itself. As § 2560.503--1(a) states, it “sets forth minimum requirements for
employee benefit plan procedures pertaining to claims for benefits by participants and beneficiaries.” Id. (emphasis added). It
does not preclude a Plan from providing greater protections. See Chappel, 232 F.3d at 724 (noting 'the distinction between
rights and benefits accorded “by the statutory provisions of ERISA itself” and rights and benefits provided “by the
contractual terms of the benefits plan™). And in this case, the Plan does not expressly incorporate § 2560.503-1(m)(2)’s
definition of or otherwise define “pre-service claim.” It simply states:

D. Claims

Claims for benefits may be made before or after services are obtained. To make a claim for benefils under the Agreement,
a Member (or the Member’s authorized representative) must contaci GHO Customer Service, or submit a claim for
reimbursement as described below. Other inquiries, such as asking a health care provider about care or coverage, or
submitting a prescription to a pharmacy, will not be considered a claim for benefits.
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GHO will generally process claims for benefits within the following timeframes after GHO receives the claims:
$ Pre-service claims——within fifteen (15) days.
$ Claims involving urgently needed care—within seventy-two (72) hours.
$ Concurrent care claims—within twenty-four (24) hours.
$ Post-service claims—within thirty (30) days.

Timeframes for pre-service and post-service claims can be extended by GHO for up to an additional fifteen (15) days.
Members will be notified in writing of such extension prior to the expiration of the initial timeframe.

*7 Dkt. # 56-2 at 6 (2010 Plan Benefit Booklet)’; accord Dkt. # 56-2 at 59 (2011 Plan Benefit Booklet); see also Dkt. #
56 at § 4 (stating that the 2010 Contract was effective March 1, 2010, and the 2011 Contract was effective March 1, 2011).

The Court recognizes that the Supreme Court has distinguished between summary documents and Plan terms., CIGNA Corp. v.
Amara, —U.8S. : , 131 S.Ct. 1866, 1878, 179 L.Ed.2d 843 (2011) (“[Slummary documents, important as they are,
provide communication with beneficiaries about the plan, ... their statements do not themselves constitute the terms of the plan for

. purposes of § 502(a)(1)(B).” (emphasis omitted)). Noting that the “GHO Booklets” relied upon by the parties themselves state they
are “not the contract itself,” e.g., Dkt. # 562 at 2, 51, the Court directed the parties to file the actual contracts, Dkt. # 69. The
parties subsequently filed those documents, pointing out, however, that the contracts themselves do not provide specific terms.
Instead, they incorporate as Plan terms the provisions set forth in the GHO Booklets. E.g., Dkt. # 70 at 34 4 1. The Court therefore
treats the Booklet terms as the Plan terms.

7

Undoubtedly recognizing the lack of textual support for its litigation position, Defendants argue that Group Health
nonetheless applies the ERISA definition of “pre-service” claim. In support, they offer only the deposition testimony of
Carroll Candace, one of their Rule 30(b)(6) deponents, arguing that she testified that “such claims need to be ‘contractually
contingent’ on Group Health’s advance approval,” Opp. (Dkt.# 54) at 18 (citing Dki. # 48-1 at 80). The Court finds no
support for that assertion.

The entirety of the relevant exchange between Ms. Carroll and Plaintiffs’ counsel was as follows:
Q: Do you also deal with situations where there is a pre-service request for authorization?
A: Yes. .

Q: And that’s a situation where somebody is asking Group Health under the contract to approve benefits before the service
has been provided, right?

A: Exactly.

Q: And that would then be sort of contractually contingent upon Group Health saying, yes, we bless this for payment in
advance?”

A:Yes
Q: I tend to call those pre-service claims. Is that what Group Health calls them as well?

A: We call them—yes, I technically call them that, but Group Health doesn’t necessarily do that. That’s a health care
reform term.
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So yes, I do use the word claim because ERISA uses the word claim.

A: It’s a claim against benefit pre-service versus a claim to pay.

Q: How does Group Health determine whether an individual is making a request for a pre-service claim ?
A: The request comes in prior to the delivery of care.

Dkt. # 48—1 at 80 (emphasis added). As the whole conversation makes clear, Ms. Carroll not only fails to ever condition
her understanding of the Plan term on the need for pre-approval, she expressly distinguishes Group Health’s understanding
of its terms from the statutory definitions. Jd. Furthermore, when asked point blank to identify how Group Health
determines if “an individual is making a request for a pre-service claim,” she relies on only one condition: the timing of the
claim. Id. Accordingly, the Court finds that Defendants have failed to offer any evidence sufficient to give rise to a genuine
issue as to the import of Group Health’s terms. Anderson. 477 U.S. at 249-50 (“If the evidence is merely colorable ... or is
not significantly probative ... summary judgment may be granted.”), The October 25 letter served as “a claim for benefits
under the Agreement” to which Group Health was obligated to respond.
And, of course, Group Health did respond. Moreover, it did so within the 15-day period set forth by the Plan for
“processing” pre-service claims rather than the 30-day post-service review period, further reinforcing its understanding of
its own terms’ requirements. Dkt. # 45—1 at 23. It informed 1.D. that it had no record of a denial and advised her that it had
“forwarded her information to the claims department for processing.” Id. Dissatisfied with Group Health’s response, J.D.
again wrote to appeal Group Health’s apparent de facto denial, wisely mailing her letter via certified mail. Group Health
concedes it never responded to that letter, claiming that it never even received it. Opp. (Dkt.# 54) at 11. That claim is
ultimately insufficient to overcome Plaintiffs’ exhaustion contention, however. Plaintiffs have presented evidence of both
their mailing and Group Health’s receipt of their December 9, 2010 letter. Dkt. # 45-1 at 25, 27-28. In response, Defendants
merely assert non-receipt. And it is seftled law that “[m]erely stating that the document isn’t in the addressee’s files or
records ... is insufficient to defeat the presumption of receipt.” Huizar v. Carey. 273 F.3d 1220, 1223 n. 3 (9th Cir.2001).

*8 Thus, in sum, the Court finds that, in addition to being able to claim the benefit of the automatic exhaustion provision of §
2560.503-1(1), Plaintiffs fulfilled their exhaustion obligations under the Plan itself. They both presented their 2010 claims to
Group Health as the Plan terms required and subsequently appealed Group Health’s de facto denial. Accordingly, under
either theory, the Court finds that Plaintiffs 2010 claims are exhausted. See Barboza, 651 F.3d at 1076 (“[T]he ‘applicability
vel non of exhaustion principles is a question of law’ that ‘we consider ... de novo.” ).

2. Exhaustion of the 2011 Claim
Next, the Court whether Plaintiffs exhausted their 2011 post-service claim.

Notably, Group Health tendered a check in partial payment of these claims on November 12, 2011—60 days after the claim
was filed. See Dkt, # 57-2 at 4 (noting that Group Health paid $609.00 of the $810.00 claimed). The only amount it declined
to pay was Plaintiffs’ Plan-designated co-pay amount. Accordingly, Defendants assert that there is no adverse benefit
determination to appeal. Plaintiffs disagree. They assert that Group Health’s decision not to pay the entirety of the claim
constituted an “adverse benefit determination.” Dkt. # 62 at 10-11. And, because Group Health did not provide them with
notice of that adverse decision within 30 days of its receipt of their claim as required by § 560.503-1(f)(2) (iii)(B), the
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automatic exhaustion provisions of § 2560.503—1(1) were triggered.® The Court agrees.

8 Plaintiffs also complain that Group Health has since indicated that it should not have paid any of the claim. See Dkt # 481 at

50-61 (statement by one of Defendants’ Rule 30(b)(6) deponents, Dean Solis, the acting associate of “Western Washington Health
Plan Operations,” that Group Health should not have paid the claim). As a result, Plaintiffs rightly fear that Group Health could
seek to clawback those funds at any time.

While Defendants are correct in their assertion that “the regulation does not address the periods within which payments that
have been granted must be actually paid or services that have been approved must be actually rendered,” DOL FAQs, at
A-10, that is not the crux of Plaintiffs’ claim. To the contrary, Plaintiffs note that the regulation defines “adverse benefit
determination” as any “failure to provide or make payment (in whole or in part ).’ § 2560.503—1(m)(4) (emphasis added).
" They argue that this includes even denials based on the imposition of co-pays, pointing out that this is the official position of
the Department of Labor. DOL FAQs, at C-12 (answering the question, “If a claimant submits medical bills to a plan for
reimbursement or payment, and the plan, applying the plan’s limits on co-payment, deductibles, etc., pays less than 100% of
the medical bills, must the plan treat its decision as an adverse benefit determination?” in the affirmative because “[i]n any
instance where the plan pays less than the total amount of expenses submitted with regard to a claim, while the plan is paying
out the benefits to which the claimant is entitled under its terms, the claimant is nonetheless receiving less than full
reimbursement of the submitted expenses.”). The Court sees no reason not to defer to this interpretation. See Barboza, 651
F.3d at 1079.

Thus, the undisputed fact that Group Health did not pay the entirety of the claim constituted a partial denial of benefits and
thus an adverse benefits determination. § 2560.503-1(m)(4). Accordingly, Group Health was required to inform Plaintiffs of
this partial denial within 30 days of receiving the claim. § 560.503—1(f) (2)(iii)(B). Plaintiffs assert that it failed to do so, and,
in response, Defendants essentially concede the point. Accordingly, the Court finds that Plaintiffs’ 2011-based claim is
exhausted.

3. Futility
*9 Because the Court finds that Plaintiffs exhausted both of the claims that are the subject of this motion, it does not reach the
issue of futility.

Notably, though, the Court wishes to point out that Defendants’ position on futility—that administrative remedies may not
have been futile because, despite the fact that the Plan does not permit coverage of non-restorative mental health therapies for
individuals over the age of six,” Group Health sometimes paid them anyway—is troubling. As Plaintiffs point out, ERISA
fiduciaries are not permitted to process claims on a whim. Rather, they are required to do precisely the opposite: “a fiduciary
shall discharge his duties with respect to a plan solely in the interest of the participants and beneficiaries and ... in accordance
with the documents and instruments governing the plan insofar as such documents and instruments are consistent with the
provisions of [ERISA].” 29 U.S.C. § 1104(a)(1)(D). Moreover,

9 To be clear, the Court agrees with Plaintiffs that Defendants’ official.position throughout this litigation has been that the Plan

“required Group Health to deny neurodevelopmental therapy benefits for claimants over six years old,” Dkt. # 19 at 7, and that the
record is replete with examples of Defendants asserting Group Health’s ofticial position. See, e.g, Mot. (Dkt.# 43) at 21-27
(summarizing the many instances in which Group Health asserted its official position); Reply (Dkt.# 62) at 5-8 (same). Certainly,
Defendants filed two motions premised on that position. Dkt. # # 7, 31. It is the entire reason this case exists.

The claims procedures for a plan will be deemed to be reasonable only if ... [t}he claims procedures contain administrative
processes and safeguards designed to ensure and to verify that benefit claim determinations are made in accordance with
governing plan documents and that, where appropriate, the plan provisions have been applied consistently with respect to
similarly situated claimants.
29 C.F.R. § 2560.503-1(b)(5).
Thus, in attempting to win the exhaustion battle, Defendants essentially concede the war by representing to this Court that
Group Health deviates from the Plan’s terms to pay claims not permitted under the Plan contract. £.g., Opp. (Dkt.# 54) at 23
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(“Notwithstanding Group Health’s policy limiting speech benefits to children under 7, the record shows that in Z.D.’s case
Group Health paid speech therapy claims when she submitted them.... But even though those payments may have been ‘error’
in the sense that they were inconsistent with the TAF Contract, that ‘error’ has benefitted Plaintiffs every time....”). The
Court has no choice but to treat this representation as a concession that Group Health is administering the Plan in an arbitrary
and capricious fashion, i.e., that it is wholly failing to act as a fiduciary.

B. Injunctive Relief

The Court next considers Plaintiffs’ motion for “an order and judgment under ERISA clarifying that neurodevelopmental
therapy to treat insureds with. DSM—-IV-TR mental health conditions may not be denied simply because the insured is over
the age of six” and “enjoin[ing] Group Health from denying coverage for medically necessary neurodevelopmental therapy to
treat insureds with DSM-IV~TR mental health conditions simply because the insured is over six years old.” Mot. (Dkt.# 44)
at7.

In opposition, Defendants raise three arguments: First, that “Group Health treats all neurodevelopmental disorders thé same”;
second, that “Plaintiffs’ own experience demonstrates the lack of an actual or imminent injury”; and third, that “the
Neurodevelopmental Therapies Mandate specifically permits terminating speech therapy at age 7.” Opp. (Dkt.# 53) at 15.
The Court finds none persuasive. Rather, it finds that no genuine issue of material fact exists and that Plaintiffs are entitled to
judgment as a matter of law under 29 U.,S.C. § 1132(a)(1)(B) and (a)(3). 1t thus GRANTS Plaintiffs’ motion (Dkt. # 44).

1. Revisiting the Neurodevelopmental Therapies Mandate Issue

*10 The Court thinks it prudent to start with Defendant’s third argument: their third attempt to convince this Court that “the
Neurodevelopmental Therapies Mandate specifically permits terminating speech therapy at age 7” and that the Mental Health
Parity Act must therefore be interpreted in such a fashion that it does not require neurodevelopmental therapy coverage. Opp.
(Dkt.# 53) at 15. As the Court stated in its prior resolution of this same argument." the issue is not whether the Mandate
requires coverage. Plainly it does not. Neither is there any dispute as to whether the Mental Health Parity Act repealed the .
Mandate. Again, plainly it did not. The only issue is whether the two statutes conflict, and as the Court has found on two
separate occasions, they do not. Order (Dkt.# 30) at 8; Order (Dkt.# 36) at 2-3.

10 The Coutt disagrees with Defendants’ representations regarding the “newness” of their argument. As before, Defendants contend

that the Neurodevelopmental Therapies Mandate does not require coverage after an individual turns seven, As before, they argue
that the Mental Heslth Parity Act did not repeal the Neurodevelopmental Therapies Mandate. And, as before, they contend that the
two statutes conflict and that the Mandate trumps the Parity Act. There is nothing materially new about Defendants’ argument.

The previously enacted Mandate required “coverage for neurodevelopmental therapies. for covered individuals age six and
under.” RCW 48.44.450(1). 1t established a coverage floor, not a ceiling. Thus, the subsequently enacted Mental Health
Parity Act merely imposed an additional, distinct requirement that mental health coverage “be delivered under the same terms
and conditions as medical and surgical services.” H.B. 1154, 59th Leg., Reg. Sess ., § 1 (Wash.2005); see, e.g., Order (Dkt.#
30); Order (Dkt.# 36). There does not exist even a close question as to whether there is a conflict between the statutes under
established Washington law."

1 A litany of Washington state courts have held the same. See, e.g., D.F. v. Wash. State Health Care Auth., No. 10-2-294007 SEA;
Dkt. # # 74, 741 (listing decisions). '

In any case, as it appears that the message has yet to be received, the Court wishes to be clear: The coverage at issue in this
case is the product of RCW 48.46.291, not the Neurodevelopmental Therapies Mandate. The Mandate continues to apply,
requiring “coverage for neurodevelopmental therapies for covered individuals age six and under.” RCW 48.44.450(1). And
while the Mandate no longer applies after a child turns seven, RCW 48.46.291 does. By its plain terms, it requires health
maintenance organizations like Group Health to provide coverage for “mental health services” at increasing levels of parity
with the coverage such entities provide for medical and surgical services. SeeRCW 48.46.291(2)(a)~(c).
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2. Statutory Treatment Requirements :

The Court next considers Defendants’ contention that, since January 2011, they. have brought their policies in conformity
with the Mental Health Parity Act and that an injunction is therefore unnecessary.'* Opp. (Dkt.# 53) at 17. The Court
disagrees.

2 The Court notes that Defendants mischaracterize Plaintiffs’ request. To be clear, Plaintiffs do not request that the Court find that an

age limit is never appropriate under any circumstance, Opp. (Dkt.# 53) at 15-16. They assert only that Group Health cannot
impose an age-based treatment limitation on neurodevelopmental therapies unless it generally-imposes that same limit on “medical
and surgical services.”

The Court notes at the outset that Defendants paint a much rosier picture of their policies in their briefs than they apply in
practice. For example, Defendants argue that they are in compliance with RCW 48.46.291(2)(c) because Group Health
applies the same treatment limijtations to mental health therapy services that it applies to all therapies services. Opp. (Dkt.#
53) at 16 (“Group Health imposes a treatment limit (age seven) on a limited set of therapies (speech therapy, physical therapy
and occupational therapy) that treat medical and mental conditions alike.”). In actuality, however, Group Health does not
apply an age-based treatment limitation across the board to all therapies related to medical and surgical services. See Dkt. #
56-2 at 82 (2011 terms).”® It applies an age-based limitation only to a narrow subcategory of medical and surgical services,
namely, non-rehabilitative therapies—“therapy for degenerative or static conditions when the expected outcome is primarily
to maintain the Member’s level of functioning,” as opposed to “restore function following illness, injury or surgery.” Id.
(emphasis added). Thus, in reality, Group Health applies its age-based limjtation to .only a sub-category of a sub-category of
its covered services: non-rehabilitative, therapy services.

13 The Plan states:
G. Rehabilitation Services.
1. Rehabilitation services are covered as set forth in this section, limited to the following: physical therapy; occupational
therapy; massage therapy; and speech therapy to restore function following illness, injury or surgery. Services are subject to
all terms, conditions and limitations of the Agreement including the following:
a. All services require a prescription from either a MHCN or community physician and must be provided by a
MHCN-approved or Community Provider rehabilifation team that may include medical, nursing, physical therapy,
occupational therapy, massage therapy and speech therapy providers,
b. Under the Community Provider option, inpatient rehabilitation services must be authorized in advance by GHO.
c. Services are limited to those necessary to restore or improve functional abilities when physical, sensori-perceptual and/or
communication impairment exists due to injury, illness or surgery. Such services arc provided only when significant,
measurable improvement to the Member’s condition can be expected within a sixty (60) day period as a consequence of
intervention by covered therapy services described in paragraph a., above.
d. Coverage for inpatient and outpatient services is limited to the Allowance set forth in the Allowances Schedule.
Excluded: inpatient Residential Treatment services; specialty rehabilitation programs; long-term rehabilitation programs;
physical therapy, occupational therapy and speech therapy services when such services are available (Whether-application is
made or not) through programs offered by public school districts; therapy for degenerative or static conditions when the
expected outcome is primarily to maintain the Member’s level of functioning (except as set forth in subsection 2. below);
recreational, life-enhancing, relaxation or palliative therapy; implementation of home maintenance programs; programs for
treatment of learning problems; any services not specifically included as covered in this section; and any services that are
excluded under Section V.
2. Neurodevelopmental Therapies for Children Age Six (6) and Under. Physical therapy, occupational therapy and speech
therapy scrvices for the restoration and improvement of function for neurodevelopmentally disabled children age six (6) and
under shall be covered. Coverage includes maintenance of a covered Member in cascs where significant deterioration in the
Member’s condition would result without the services. Coverage for inpatient and outpatient services is limited to the
Allowances set forth in the Allowances Schedule.
Excluded: inpatient Residential Treatment services; specialty rehabilitation programs; long-term rehabilitation programs,
physical therapy, occupational therapy and speech therapy services when such services are available (whether application is
made or not) through programs offered by public school districts; recreational, life-enhancing, relaxation or palliative therapy,
implementation of home maintenance programs; programs for treatment of learning problems; any services not specifically
included as covered in this section; and any services that are excluded under Section V.

Dkt, # 562 at 82 (some emphasis omitted).
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*11 In any case, the end result of Group Health’s actions is simple. As Defendants concede, “Group Health’s ‘official policy’
“ remains to terminate “neurodevelopmental therapies at age seven.” Opp. (Dkt.# 53) at 16 (“The plain language of the TAF
Contract makes this equal treatment clear: the Neurodevelopmental Therapies benefit does not distinguish between types of
conditions, but simply grants coverage for neurcdevelopmentally disabled children (regardless of whether the
neurodevelopmental disability is “mental” or “physical”), subject to common treatment limitations (e.g., no coverage after
age six).”). They defend this practice by pointing to a single line of RCW 48.46.291(2)(c): “Treatment limitations or any
other financial requirements on coverage for mental health services are only allowed if the same limitations or requirements
are imposed on coverage for medical and surgical services....” They contend that because Group Health essentially excludes
all non-restorative “rehabilitative therapies related to medical and surgical services,” it may similarly exclude all coverage for
similar non-restorative mental health or neurodevelopmental disorders. See Opp. (Dkt.# 53) at 17,

The Court finds two problems with this interpretation. First, Defendant’s interpretation ignores the full text of RCW
48.46.291. BEven the subsection containing the clause relied upon by Defendants states plainly:

(2) All health benefit plans offered by health maintenance organizations that provide coverage for medical and surgical
services shall provide:

(c) For all health benefit plans delivered, issued for delivery, or renewed on or after July 1, 2010, coverage for:

(i) Mental health services. The copayment or coinsurance for mental health services may be no more than the copayment
or coinsurance for medical and surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment, coinsurance, or other cost sharing than other
medical and surgical services are excluded from this comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical, surgical, and mental health services. If
‘the health benefit plan imposes any deductible, mental health services shall be included with medical and surgical
services for the purpose of meeting the deductible requirement. Treatment limitations or any other financial
requirements on coverage for mental health services are only allowed if the same limitations or requirements are
imposed on coverage for medical and surgical services....
RCW 48.46.291(2)(c)(i) (emphasis added). And the statute defines “mental health services” as “medically necessary
outpatient and inpatient services provided to treat mental disorders covered by the diagnostic categories listed in the most
current version of the diagnostic and statistical manual of mental disorders, published by the American psychiatric
association,” with exceptions not at issue here. RCW 48.46.291(1). Thus, the Act plainly imposes a baseline coverage
requirement requiring Group Health “provide ... coverage for” Z.D.’s “medically necessary” treatment for her DSM-IV-TR
mental health conditions without any regard for whether that treatment is resiorative or non-restorative. RCW
48.46.291(2)(c)(i); seeRCW 48.46.291(2)(a)(i), (b)(i)."

1 This interpretation is also supported by the Washington Senate Bill Report for the Parity Act, which states: “Background: Current

Washington law does not require health carriers to include mental health coverage in any benefit plan.... Summary of Bill:
Beginning January 1, 2006 [,] a health benefit plan that provides coverage for medical and surgical services must provide coverage
for mental health services and prescription drugs to treat mental disorders.” Dkt. # 9 at 40-41.

*12 Second, Defendants’ focus on the final clause of subsection {c) (i) ignores the history and structure of the statute. As
enacted, the statute is meant to impose increasingly stringent requirements on entities like Group Health every two years.
RCW 48.46.291(2)(a)-(c). Thus, the addition of the treatment limitation is not meant to weaken or supplant the baseline
coverage requirement; it is meant to bolster it by further limiting the conditions an entity like Group Health can impose on its
coverage of mental health conditions like Z.D.’s. Jd. In short, the clause precludes Group Health from imposing precisely the
sort of tailored limitations at issue here—limitations that would defeat the very purpose of the statute: providing coverage.

In sum then, the Court finds that RCW 48.46.291(2)(c)(i) requires Group Health to provide coverage for “medically
necessary outpatient and inpatient services provided to treat mental disorders covered by the diagnostic categories listed in
the most current version of the diagnostic and statistical manual of mental disorders, published by the American psychiatric
association,” with those limited exceptions set forth in the statute, RCW 48.46.291(1). And it finds that the final clause of
subsection (¢)(i) only further precludes Group Health from imposing treatment limitations it does not generally “impose [ ]
on coverage for medical and surgical services.”” RCW 48.46.291(2)(c)(i). Accordingly, because Group Health does not
exclude individuals over the age of six from coverage for medical and surgical services or even impose an age-based
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limitation on its therapy coverage in general, it may not impose that limitation on non-restorative mental health therapy
1
coverage.

15 Accordingly, it would also seem that Group Health cannot condition coverage on the availability of treatment through “programs

offered by public school districts.” Cf'Dkt. # 56-2 at 82 (2011 terms).

3. Actual or Imminent Injury
Finally, the Court turns to Defendants’ contention that Plaintiffs cannot show a likelihood of irreparable injury.

The crux of Defendants’ position is, again, that regardless of Group Health’s actual policies, they may in fact pay future
claims.'® As Defendants state: “Apart from Group Health’s policies, Plaintiffs’ actual experience with Group Health’s claims
practice belies their claim that Group Health ‘systematic [ally] violates ... plan terms’ or will do so in the future.” See Opp.
(Dkt. # 53) at 17.

16 Defendants also contend that Plaintiffs conceded that they have no plans to start speech therapy again. Opp. (Dkt.# 53) at 19, As

they concede, though, that is no longer the case. Jd Moreover, as the entirety of the record in this case makes clear, every doctor
who has evaluated Z.D. has recommended that she get treatment. And her parents’ desire to follow doctor’s recommendations is
the impetus for this case. '

'

First and foremost, this contention is patently deficient as a matter if law. As stated, ERISA requires “a fiduciary [to]
discharge his duties with respect to a plan solely ... in accordance with the documents and instruments governing the plan.”
29 U.8.C, § 1104(2)(1)(D). Accordingly, it is no excuse for Defendants to represent that the Plan precludes the coverage
sought, and yet simultaneously argue that, “[wlhile there may be some discrepancy between Group Health’s practice and its
_official policy toward neurodevelopmental therapies, ... its practice has changed in Plaintiffs’ favor, suggesting a strong
likelihood of future coverage.” Opp. (Dkt.# 53) at 20. The Court will not leave Plaintiffs at the mercy of Group Health’s
plainly arbitrary application of its own Plan terms or its ever-evolving understanding of Plaintiffs’ entitlement to coverage.

*13 Moreover, Group Health’s boots on the ground clearly do not share the same impression as its lawyers as to Plaintiffs’
likelihood of future coverage. As one of its regional managers, Tomi McVay, testified in her role as Rule 30(b)(6) deponent:

Q: So if a person comes to you who is age seven, has a neurodevelopmental problem, disorder—let’s go even further and
say that they have diagnosed DSM-IV-TR diagnoses as well.

The person then comes to you and says, “I understand that I’'m not covered under the neurodevelopmental benefit because
I’m age seven, am 1 covered under the rehab benefit?”

And the first thing you do [is] determine whether they are trying to improve their function or restore function? Is that
what goes on clinically?

A:1do an evaluation and 1 send it to clinical review.

Q: And if the evaluation concludes that they’re seeking speech therapy to not just restore previous function but to
improve function, your expectation is that Group Health would determine that to be not medically necessary?

R

WastlawhNext” © 2012 Thomson Reuters. No claim to original U.S. Government Works. 12

P.A. 000013



Z.D. ex rel. J.D. v. Group Health Co-op., Slip Copy (2012)
53 Employee Benefits Cas. 2190

A: Typically, yes.
Q: And that’s your current understanding up to today, is that correct?
A: Yes...,

Dkt. # 64 at 27. Furthermore, she goes on to note that there have been “[I]ess than seven” cases in which treatment has
continued to be covered after the individual turned seven. Id. It thus appears that both Defendants’ policies and its
practices do not favor Plaintiffs’ chances of obtaining the coverage to which she is entitled absent an injunctive
order—acutely demonstrating the need for the Court “to clarify [Plaintiffs’] rights to future benefits under the terms of the
plan.” 29 U.S.C. § 1132(a)(1)(B).

%ok X

In sum, the Court finds (1) that RCW 48.46.291 is effective against Group Health, (2) that neither Group Health’s policies
nor its practices adhere to the statute’s mandates, and (3) that Plaintiffs have more than demonstrated a substantial likelihood
of harm absent injunctive relief. Accordingly, the Court GRANTS Plaintiffs’ motion for declaratory and injunctive relief
under § 1132(a)(1)(B) and (2)(3). The Court ORDERS Defendants to cease denying coverage for medically necessary
neurodevelopmental therapy to treat insureds with DSM-IV-TR mental health conditions simply because the insured is over
six years old. Moreover, the Court ORDERS Defendants to cease their application of any treatment limitations that are not
generally “imposed on coverage for medical and surgical services.” RCW 48.46.291(2)(c)(i). The Court will not look kindly
on failures to immediately implement its directive.

“1II. CONCLUSION

For all of the foregoing reasons, the Court GRANTS Plaintiffs’ “Motion for Summary Judgment re: Exhaustion of
Administrative Remedies” (Dkt.# 43) and “Motion for Partial Summary Judgment re: Clarification of Rights to Benefits and
Injunctive Relief under ERISA” (Dkt.# 44). -

Plaintiffs exhausted their 2010 and 2011 claims and have demonstrated as a matter of Jaw that Group Health’s policies and its
actions fail to comport with the plain requitements of Washington®s Mental Health Parity Act. Accordingly, they are entitled
to declaratory relief. Moreover, because they have demonstrated a strong likelihood of future irreparable injury absent
injunctive relief, the Court ORDERS Defendants to immediately cease denying coverage for medically necessary
neurodevelopmental therapy to treat insureds with DSM~IV—TR mental health conditions simply because an insured is over
six years old. Defendants must immediately cease their application of any treatment limitations that are not generally
“imposed on coverage for medical and surgical services.” RCW 48.46.291(2)(c)(i).

Parallel Citations

53 Employee Benefits Cas, 2190

End of Document © 20)2 Thomson Reuters. No claim to original U.S. Government Works.
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HON. MICHAEL J. TRICKEY
Noted for Hearing: November 9, 2012 at 9:30 a.m.
' With Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

A.G., by and through his parents, ].G. and NO. 11-2-30233-4 SEA
K.G.,and K.N. and T.N., by and through
their parents P.N. and L.N., each on his or PLAINTIFES" MOTION FOR PARTIAL
her own behalf and on behalf of all similarly | SUMMARY JUDGMENT REGARDING
situated individuals, VISIT LIMITS

Plaintiffs,
anis AND

V.
PREMERA BLUE CROSS and LIFEWISE OF | MOTION FOR PERMANENT .

WASHINGTON, Washington corporations, | INJUNCTIVE RELIEF PURSUANT
TO CR 65 (a)(2)
Defendants.
l. INTRODUCTION

Since April 26, 2012, Premera has ignored the Court’s declaratory
judgment that under the Mental Health Parity Act, neurodevelopmental therapies to
treat DSM-IV conditions must be covered as “mental health services.” The insurer
continues to violate the law in two ways: (1) Premera continues to exclude coverage of
neurodevelopmental therapies entirely in its contracts and coverage policies; and (2)
for some limited diagnoses (including autism), the insurer covei's the therapies as
“rehabilitation services,” not mental health services, and lumps speech, occupational
physi;al and massage therapies together to apply an aggregate annual visit limit cap.

Plaintiffs ask the Court to take the following action to protect the rights of
Plaintiffs K.N. and T.N. and proposed class members: First, the Court should order

Premera to cease its application of its neurodevelopmental therapy exclusion to class

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIANNI YOUTZ SPOONEMORE
REGARDING VISIT LIMITS AND MOTION FOR PERMANENT 995THIRD AVE, SUITE 3650

g . SEATTLE, WASHINGTON 98104
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members and to cover neurodevelopmental therapies to treat DSM-IV conditions as
“mental health services.”

Second, the Court should further rule that Premera’s “lump and cap”
visit limits also violate the Mental Health Parity Act. This arbitrary cap is not appiied
generally to medical and surgical services. It has nothing to do with the medical
necessity of the therapy - it is automatically imposed on medically necessary care once
the arbitrary cap is reached. The “lump and cap” provision violates the plain language
of the Mental Health Parity Statute. Of course, it also violates the plain language of this
Court’s April 26 Order:

Under the Mental Health Parity Act, Defendants must
provide coverage for all medically necessary “mental health
services” to the same extent as they provide coverage for
other medical and surgical services. Neurodevelopmental
therapies are “mental health services” designed to treat
autism, a mental disorder listed in the DSM-IV. Since
neurodevelopmental therapies may be medically necessary to
treat autism, Defendants cannot use a blanket exclusion to
deny coverage for those therapies.

Order Granting Plaintiff's Motion for Partial Summary Judgment and Injunctive Relief
and Denying Defendants’ Motion to Dismiss, April 26, 2012, p. 3 (emphasis added).
The relief sought here is identical to that ordered by Judge Robert Lasnik

in Z.D. v. Group Health Cooperative:

In sum, the Court finds (1) that RCW 48.46.291 [Mental
Health Parity Act] is effective against Group Health, (2) that
neither Group Health’s policies nor its practices adhere to the
statute’s mandates, and (3) that Plaintiffs have more than
demonstrated a substantial likelihood of harm absent
injunctive relief. Accordingly, the Court GRANTS Plaintiffs’
motion for declaratory and injunctive - relief under §
1132(a)(1)(B) and (a)(3). The Court ORDERS Defendants to
cease denying coverage for medically necessary
neurodevelopmental therapy to treat insureds with DSM-1V-
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TR mental health conditions simply because the insured is
over six years old. Moreover, the Court ORDERS Defendants
to cease their application of any treatment limitations that
are not generally “imposed on coverage for medical and
surgical services.” RCW 48.46.291(2)(c)(i). The Court will not
look kindly on failures to immediately implement its
directive.

Hamburger Decl., (10/12/12), Exh. F, Z.D. v. Group Health Cooperative, No. 2:11-cv-
01119-RSL, Dkt. No. 77, pp. 24-25 (emphasis added).

Premera knows full well that its “lump and cap” limitation is illegal. It
has repeatedly and publicly represented that all visit limits on mental health services
must be abolished due to the requirements of the Parity Act. As Premera informed

A.G. in June 2010:

Mental Health Care benefits of your plan will be revised to
comply with the new state requirements for equivalent
benefits for mental health care treatment. Under this law,
member cost-sharing requirements (deductibles, copays and
coinsurance), benefit limits, including network restrictions,
may not be more restrictive than the common or most
frequent cost-sharing requirements, benefit limits or network
restrictions that apply to medical or surgical benefits.

Effective July 1, 2010, your contract is amended to reflect
coverage for Mental Health Care services as stated above.
Benefits for Mental Health Care will be subject to the same
calendar year deductible, coinsurance or copays as you
would pay for inpatient services and outpatient visits for
other covered medical conditions and do not have an annual
or separate benefit limit.

Hamburger Decl. (10/12/12), Exh. A. At that time, Premera eliminated all visit limits
for “mental health services” in A.G.'s policy and that of other class members. Id.
Lifewise and Premera also informed its brokers that visit limits would be eliminated
for mental health services in all plans:
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Starting July 1, 2010, all Lifewise Health Plan of Washington
Individual and Family Plans are changing to comply with
Washington state mental health parity laws. All current and
closed plans, as well as group conversion plans will have
unlimited mental health limits.

Id., Exh. B; LifeWise Connections, April 2010, pp. 8-9; See also Exh. C, Premera Pulse,
April 2010, p. 10 (starting July 1, 2010, both small group and individual Premera plans
had “unlimited mental health benefits” due to final implementation of the Parity Act).

Premera now seeks to impose.the very limits that it acknowledged were
illegal on mental health services that treat neurodevelopmental mental health
conditions. Premera should be ordered to immediately cease its lump and cap visit
limit on medically necessary neurodevelopmental therapies to treat DSM-IV
conditions. Those ser{/ices must be covered as “mental health services” without any
visit limits, juét as Premera does for other mental health, medical and surgical services.

Il. RELIEF REQUESTED

Plaintiffs and the class, if certified, respectfully request that the Court:

(1)  Order Premera to immediately cease applying all visit limits to
neurodevelopmental therapies to treat DSM-IV conditions, since there are no
corresponding visit limitations imposed on medical and surgical services generally;

(2)  Order Premera to immediately alter its Certificates of Coverage or
contracts to (a) expressly cover medically necessary neurodevelopmental therapies to
treat DSM-IV conditions as “mental health services” and (b) eliminate all exclusions
and treatment limitations imposed on services to treat developmental DSM—IV
conditions, where such exclusions and limitations are not generally imposed on

medical and surgical services; and
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(3)  Order Premera to immediately provide corrective Notice to all
class members regarding its obligation to cover neurodevelopmental therapies to treat
DSM-IV conditions as “mental health services.”1

. FACTS

The facts of this case have been described in detail in the Court’s April 26,
2012 Order and are incorporated herein by reference. The following additional facts
relate to Premera’s continued use of exclusions and- treatment limitations on
neurodevelopmental therapies to treat autism and other DSM-IV conditions after the
Court’s April 26, 2012 ruling:?

Since the Court's order, Premera has apparently processed A.G.s
neurodevelopmental therapies under the mental health benefit of his policy, without
the application of any combined visit limits. Hamburger Decl. (10/12/12), §3. Premera
has not, however, changed its policies for other affected non-ERISA insureds. See P.N.
Decl.,, 13; Hamburger Decl. (10/12/12), Exhs. D and E. For example, new Plaintiffs
K.N. and T.N. were never informed by Premera that neurodevelopmental therapies to
treat their DSM-IV conditions would be covered as “mental health services” under
their policy. P.N. Decl,, §13. Although Premera has covered some of K.N. and T.N.'s
neurodevelopmental therapy services under the rehabilitation benefit (see P.N. Decl.,.

98), they are at risk for a “clawback” just like A.G. experienced. Moreover, Premera’s

1 Judge Lasnik ordered Group Health to issue a Court-approved Notice to every ERISA beneficiary,
not just class members, in Z.D. v. Group Health Cooperative. See Hamburger Decl. (10/12/12), Exh. H, Dkt.
No. 88, p. 2.

2 After the Court's April 26, 2012 ruling, Premera moved for interlocutory appeal of the Court's
Order. Hamburger Decl, (10/12/12), §2. Shortly thereafter, the parties engaged in protracted
settlement negotiations, meeting together with Judge George Finkle (ret.) on three occasions, as well as
in many more informal conversations between negotiations. Id. On September 27, 2012, however, the
settlement negotiations broke down and the parties returned to actively litigating this case. Id.
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denials of K.N. and T.N."s ongoing therapies, and their administrative appeals, shows
that Premera persists in treating neurodevelopmental therapies to treat DSM-IV
conditions as something other than “mental health services.” Id.

Premera’s Certificates of Coverage in its non-ERISA plans still contain the
very language that the Court ruled was void and against public policy. Plaintiffs’
counsel requested copies of all contracts filed with the Office of the Insurance
Commissioner (OIC) after April 26, 2012. Hamburger Decl. (10/12/12), 4. The
policies provided by the OIC did not reflect any changes as a result of the Coutt's
order. For example, in one individual policy provided by the OIC, Premera’s illegal
exclusions persist:

EXCLUSIONS

This section of the contract lists those services, supplies
or drugs that are not covered under this plan.

e Habilitation, education, or training services or |
supplies for dyslexia, for attention deficit
disorders, and for disorders or delays in the
development of a child’s language, cognitive,
motor or social skills including evaluations thereof

Learning Disorders and Neurodevelopmental Therapy

Services, therapy and supplies related to the treatment of
learning  disorders, cognitive handicaps, dyslexia,
developmental delay or neurodevelopmental disabilities.

Id., Exh. D, p. 29.
In another non-ERISA group contract, (coverége of graduate appointees

at the University of Washington), Premera retained all of the exclusions that this Court

had declared illegal:
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WHAT’S NOT COVERED

» Habilitation, education, or training services or
supplies for dyslexia, for attention deficit disorders,
and for disorders or delays in the development of a
child’s language, cognitive, motor or social skills
including evaluations thereof. However, this
exclusion  doesn’t apply to ftreatment of
neurodevelopmental disabilities in children age 6 and
under as state under the Neurodevelopmental
Therapy rider.

Id., Exh. E, p. 26 (emphasis added).

Premera’s actual practices haven’t changed either. Just as with A.G,,
Premera apparently covers some neurodevelopmental therapies to treat DSM-IV
conditions (including autism) as rehabilitation sergzices, not mental health services.
When it does, it lumps the therapies fogether with other rehabilitative services to
impose a combined cap on coverage. New Plaintiffs ICN. and T.N. are sisters, both of
whom are diagnosed with autism and other developmental DSM-IV conditions. P.N.
Decl,, §93-4. In 2012, both submitted claims for speech and occupational therapies to
Lifewise/Premera. Id.,, 8. Both had their therapies covered, up to 20 combined visits,
under their rehabilitation therapy benefit. Id.

But K.N. and T.N. need more therapy than just 20 visits, which ran out in
April aﬁd June 2012 respectively. Id. Their mother appealed Premera’s denial of
coverage once the 20-visit limit was reached. Id., Y11, Exhs. A, B, C, and D. At both
levels of internal administrative review, Premera denied coverage simply because the
plan’s visit limit had been reached. Id., 12, Exhs. E, F, G, and H. Premera refused to
consider the therapies to be “mental health services” - even though P.N.'s appeal was
filed after this Court’s Order declaring that such therapies should be covered under

Premera’s mental health benefit. See id. Premera never denied the claims based upon
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medical necessity. The only reason provided for Premera’s denial was that the plan’s
annual visit limit for the therapies had been reached.

K.N. and T.N. and the proposed class need ongoing therapy in order to
improve their conditioﬁ and development. See P.N. Decl., §10; Glass Decl., §95-9.
These therapies are the essential health benefit for children with developmental
disabilities and are instrumental in reducing the impact of their disabilities on their

health and safety:

Children who need these therapies, but do not receive
them (or do not receive them in a timely manner and at the
required intensity) are likely to lose the opportunity to have
the impact of their developmental deficits reduced to the
maximum degree or, to enjoy the prospects of their
development being restored to normal functioning, or at the
very least, as near to normal functioning as possible. The
harm attendant in the delay to provide EI [Early
Intervention] services is real and substantial. Especially for
the very young child, losing access to needed therapies in a
timely manner can make reversible or treatable
developmental conditions more severe, of greater long-term
functional impact and at times, devastating, and unneeded,
consequences may be seen. '

Glass Decl, §8. Without the neurodevelopmental therapies provided by Cascade
Children’s Clinic, K.N. and T.N. continue to experience severe communication deficits
and behavioral problems. P.N. Decl,, {10.

IV. LAW AND ARGUMENT

A. Premera May Not Lump and Cap Outpatient Neurodevelopmental
Mental Health Services Because the Insurer Does Not Similarly
L.ump and Cap Outpatient Medical and Surgical Services

The Parity Act makes that clear that visit limits are illegal if they are not

also imposed on general medical and surgical services:

Treatment limitations or any other financial requirements on
coverage for mental health services are only allowed if the
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same limitations or requirements are imposed on coverage
for medical and surgical services.

RCW 48.46.291(2)(c)(i) (emphasis added). The word “other” directly modifies
“treatment limitations” and reveals that the legislature intended that any such
limitations be considered a form of financial requirement, such as a visit limit, age
limit, or annual or lifetime financial cap.

Ending discriminatory visit limits was at the heart of the Parity Act.
Historically, as the legislative Sunrise Review noted, “most health plans ... do cover
mental health services but nearly all do so witﬁ limits on visits, days, cumulative cost,
or other parameters.” Hamburger Decl., (1/14/12), Exh. H, p. 1 (emphasis added). The
Act was therefore specifically designed to require that those treatment limitations and
financial limits on mental health services be the same as those generally applied to all

medical and surgical services. As the Sunrise Review explained:

The requirement for parity is also broadly worded, so
that it applies to both treatment limitations and various
other forms of financial participation. ... For example, if
there is a $10 co-pay for office visits, the co-pay for mental
health visit must not be more than $10. In addition, there
could be no maximwm number of visits on either an
impatient or outpatient basis, unless similay requirements
were imposed on coverage for medical and surgical services.

Id. (emphasis added). This Court agreed:

Under the Mental Health Parity Act, Defendants must
provide coverage for all medically necessary “mental health
services” to the same extent as they provide coverage for
other medical and surgical services. Neurodevelopmental
therapies are “mental health services” designed to treat
autism, a mental disorder listed in the DSM-IV. Since
neurodevelopmental therapies may be medically necessary to
treat autism, Defendants cannot use a blanket exclusion to
deny coverage for thosé therapies.
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Defendants shall review any new claims submitted by
Plaintiff A.G. and/or his providers for neurodevelopmental
therapy as a mental health benefit and consistent with all
other provisions in Plaintiff A.G.s contract, including
medical necessity

April 26, 2012 Order pp. 3, 8 (emphasis added). Thus, no treatment limitations,
including visit limits, can be imposed on neurodevelopmental therapies to treat DSM-
IV conditions, if such limits are not imposed on medical and surgical services
generally. |

This is not news to Premera. Premera understood that full
implementation of the Parity Act would eliminate all visit limits imposed on mental
health services. Premera removed visit limits from its large group plans in November
2009. See Hamburger Decl. (10/12/12), Exh. C, p. 10. It removed all visit limits from its
mental health benefits in small group and individual plans in July 1, 2010. Id.; see also
id., Exh. C, pp. 8-9. The sole reason given for these changes was “to comply with
Washington state mental health parity laws.” Id. Even in this litigation, Premera
conceded that the state Parity Act requires the elimination of treatment limitations

where such services are not imposed on medical and surgical services generally:

The Parity Act was first enacted in 2005, but did not include
individual health plans until 2007, 2007 Laws, ch. 8. The Act
requires plans that cover medical and surgical services to also
provide coverage for “mental health services” to individuals
diagnosed with a condition listed in DSM-IV (sic). The Parity
Act mandates this coverage in phases. For plans issued or
renewed after January 1, 2008, the Act generally requires only
that the co-pay for mental health services be no more than the
co-pay for medical and surgical services. RCW 48.44.341
(2)(b)(ii). For plans issued or renewed after July 1, 2010, the
Act also requires that treatment limitations on coverage for
mental health services be the same as those imposed on
coverage for medical and surgical services. RCW 48.44.341

@)(©)).
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Premera’s Mot. to Dismiss, (10/5/11), pp. 6-7 (emphasis added).

This exact issue was addressed by Judge Lasnik in Z.D. v. Group Health
Cooperative when he rejected Group Health’s age-limit for coverage of
neurodevelopmental therapies to treat DSM-IV conditions. In that case, Group Health
provided coverage of neurodevelopmental therapies, but only up to age 6. "All
coverage after .age 6 was excluded. Judge Lasnik determined that the age-limitation
was an impermissible treatment limit because it was not imposed on medical and

surgical services generally:

In short, the clause precludes Group Health from imposing
precisely the sort of tailored limitations at issue here—
limitations that would defeat the very purpose of the statute:
providing coverage.

In sum then, the Court finds that RCW 48.46.291(2)(c)(i)
requires Group Health to provide coverage for “medically
necessary outpatient and inpatient services provided to treat
mental disorders covered by the diagnostic categories listed
in the most current version of the diagnostic and statistical
manual of mental disorders, published by the American
psychiatric association,” with those limited exceptions set
forth in the statute, RCW 48.46.291(1). And it finds that the
final clause of subsection (c)(i) only further precludes Group
Health from imposing treatment Ilimitations it does not
generally “impose[] on coverage for medical and surgical
services.” RCW 48.46.291(2)(c)(i).

Hamburger Decl. (10/12/12), Exh. F, pp. 22-23 (emphasis added).'

This is not a close question. The Parity Act prevents Premera from
imposing visit limits on mental health services, including neurodevelopmental
therapies to treat DSM-IV conditions, since it does not impose visit limits on medical
and surgical services generally. Despite the clear prohibition, Premera now singles out

just one type of mental health therapy for visit limits - neurodevelopmental therapy -
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which is the predominant therapy to treat developmentally disabled enrollees. It is the
essence of discrimination. It is precisely what the Parity Act prohibits.

B. Premera May Not Impose Visit Limits Simply Because It Also
Imposes Visit Limits on Rehabilitation Services

Premera may claim that it can impose a visit limit on a subset of mental
health services -- neurodevelopmental therapies to treat DSM-IV conditions -- because
it imposes a similar visit limit on rehabilitation therapies. Of course, Group Health
made - and lost - this argument when it asked Judge Lasnik to approve its >age limit
for neurodevelopmental therapies. In Z.D., Group Health claimed that it could impose
an age limit on all neurodevelopmental therapies, whether provided to treat DSM-IV
conditions or medical conditions, because the age limit applied the same to both
medical or mental health conditions, Id., Exh. F, p. 21 (“They contend that because
Group Health essentially excludes all non-restorative “rehabilitative therapies related
to medical and surgical services,” it may similarly exclude all coverage for similar non-
restorative mental health or neurodevelopmental disorders.”).

The Z.D. court rejected Group Health's attempt to use a special parity
“comparator” just for neurodevelopmental therapy services to treat DSM-IV
conditions. Judge Lasnik concluded that the Parity Act's regulation of treatment limits
was designed to “preclude| ] Group Health from imposing precisely the sort of
tailored limitations at issue here.” Id., p. 22 (emphasis added). The Court continued
that such limitation “would defeat the very purpose of the statute: providing

coverage.” Id.

[Blecause Group Health does not exclude individuals over
the age of six from coverage for medical and surgical services
or even impose an age-based limitation on its therapy
coverage in general, it may not impose that limitation on
non-restorative mental health therapy coverage.
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Id., pp. 22-23. Premera’s visit limits for neurodevelopmental mental health services
violate the Parity Actin the exact same manner.

The Parity Act unambiguously prohibits treatment limitations for all
“mental health services” if a health benefit plan does not similarly limit “coverage for
medical and surgical services.” RCW 48.46.291(2)(c)(i) (emphasis added). As the
Senate Bill Report explained, “Beginning January 1, 2010: ... treatment limitations or
any other financial requirements on coverage for mental health services are only
allowed if the same limitations or requirements are imposed on coverage for medical
and surgical services.” Hamburger Decl. (10/12/12), Exh. G, p.2 (emphasis added).
The mandate is not linked to any specific medical or surgical benefit, but to the
existence of those services generally. If Premera does not impose a visit limit on
coverage for outpatient medical services and surgical services generally -- which it
does not—then it is prohibited from imposing such a visit limit on any outpatient
mental health service, even neurodevelopmental mental health services.

Washington’s Parity Act is consistent with the federal Mental Health
Parity Act, which likewise requires that any exclusions imposed on a mental health
service be applied to “substantially all” medical and surgical benefits. See 29 US.C. §
1185a (a)(3); Interim Final Rules Under the Paul Wellstone and Pete Domenici Mental Health
Parity and Addiction Equity Act of 2008, 75 FR 5410-01, p- 5413 (“[Alny treatment
limitations applied to mental health or substance use disorder benefits may be no more
restrictive than the predomindnt treatment limitations applied to substantially all
medical/surgical benefits.”) (emphasis added); 26 C.F.R. § 54.9812-1T(b)(plans may not

impose limits on mental health services if those limits do not also apply to at least two-
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thirds of all medical and surgical benefits).3 The Washington Parity Act is also
consistent with that of other states. See e.g., Harlick v. Blue Shield of California, 686 F.3d
699, 711-12 (9th Cir. 2012) (California’s Parity Act requires health insurers to apply the
same financial conditions that are applied to coverage for physical illnesses generally
to covered mental conditions).

Using general medical and surgical services as the comparator for parity
prevents disparate impacts, such as where (as here) a specific benefit is primarily —but
not exclusively —utilized to treat persons with mental health conditions. The
requirement prevents insurers from gaming true parity by selecting the “skinniest”
medical/surgical benefit as the comparator. See 75 FR 54i0-01, 5412 (February 2, 2010)
(“This requirement is included to ensure that a plan does not misclassify a benefit in
order to avoid complying with the parity requirements.”). That is why the federal Act,
like Washington’s Parity Act, forbids limiting parify to a comparison between one
single type of mental health service and another type of medical service. |

The result, an effective prohibition on visit limits in mental health, is the
“largest benefit” associated with the federal Parity Act. Id., p. 5422. The regulators
explained that the federal Act’s use of broad categories of medical and surgical services
for the parity comparison was designed to add substantial “teeth” to the 1996 Parity
Act:

3 Premera admits that it must comply with the federal Mental Health Parity and Addiction Equity
Act Parity Act's requirements for its group plans covering 51 or more enrollees, including many of the
class members in this case. Hamburger Decl,, Exh. C, p. 10 (“Since November of 2009, Premera group
plans for 51 or more employees ... have unlimited mental health and chemical dependency benefits at
enrollment or renewal to comply with this legislation”); see also 26 C.F.R. § 54.9812-IT (e). As a matter of
both state and federal law, Premera cannot impose visit limits on neurodevelopmental mental health
services in its large group plans.
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[A] major shortcoming of [the prior federal Mental Health
Parity Act of 1996] was its failure to apply parity to visit
limitations. Applying parity to visit limitations will help
ensure that wvulnerable populations -- those accessing
substantial amounts of mental health and substance use
disorder services -~ have better access to appropriate care. ...
The most common visit limits under current insurance
arrangements are those for 20 visits per year. That means
assuming a minimal approach to treatment of one visit per
week, people with severe and persistent mental disorders
will exhaust their coverage in about five months. This often
results in people foregoing outpatient treatment and a higher
likelihood of non-adherence to treatment regimes that
produce poor outcomes and the potential for increased
hospitalization costs.4

Id. (emphasis added).

That is exactly what happened to K.N. and T.N. Both are diagnosed with
aulism, a severe, life-long disorder for which the only evidence-based, effective
treatment is early, intensive intervention. Such intensive interventions are designed to
quickly return children with autism to a normal or as near normal developmental
trajectory as possible at the time in their lives when such recovery is possible. Glass
Decl, §8. Timely and adequate speech and occupational therapy are a critical
component of this early intervention approach. Id., 16-8.

Both KCN. and T.N. received speech and occupational therapies 2012 that
were covered by Premera. P.N, Decl., 18. Coverage for those therapies, however, was
exhausted by April for K.N. and June for T.N. Id. W‘ithvout continued therapy, their

progress slowed. Id. §10. When Premera’s plan covers only 20 combined visits,

4 The federal Department of Health and Human Services found that requiring parity of visit limits
would likely reduce out-of-pocket expenses for services that were needed but not covered, thereby
reducing bankruptcy, financial distress for families, cost-shifting of those services to the public sector,
and increase productivity of persons with mental disorders at work, as well as the quality of mental
health care provided. 75 FR 5410-01, pp. 5422-5423.
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Premera effectively denies most coverage of the essential treatment for children with
autism such as K.IN. and T.N. This Court should not countenance a visit limit on
neurodevelopmental mental health therapies when Premera does not generally limit
visits for medical or surgical services or even for other mental health services.

C. The Court Should Issue a Permanent Injunction Against Premera to
Eliminate All Exclusions and Limitations imposed on Coverage for
Neurodevelopmental Mental Conditions
An injunction is appropriate where a plaintiff dbes not have a plain,

complete, speedy and adequate remedy at law. Kucera v. State, Dept. of Transp., 140
Wn.2d 200, 209, 995 P.2d 63 (2000). If that is the case, the plaintiff must “demonstrate
that (1) he has a clear legal or equitable right, (2) he has a well-grounded fear of

immediate invasion of that right, and (3) that the acts he is complaining of have or will

result in actual and substantial injury.” DeLong v. Parmelee, 157 Wn. App. 119, 150-51,

236 P.3d 936, 951-52 (2010).

A permanent injunction may be issued when all parties have notice that
the trial on the merits related to the injunctive relief sought will be advanced and
consolidated with the hearing. CR 65 (a)(2); Nw. Gas Ass'n v, Washington Utilities &
Transp. Comm’n, 141 Wn. App. 98, 113, 168 P.3d 443 (2007). That is exactly what
occurred in Z.D. . Group Health Cooperative. After extensive briefing and argument,
Judge Lasnik issued a permanent injunction against Group Health, ordering the insurer
to cease applying all treatment limitations on neurodevelopmental mental health
services, since there were no similar limitations generally imposed on medical and
surgical services. See Hamburger Decl. (10/12/12), Exh. F, pp. 24-25. This Court

should do so as well. All of the factors for permanent injunctive relief are met.
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1. Plaintiffs JCN. and T.N. and the Proposed Class Have No
Speedy, Adequate Remedy at Law

Plaintiffs K.N. and T.N. are entitled to legal relief arising out of Premera’s
wrongful denial of coverage for their neurodevelopmental mental health services.
Those claims include reimbursement for treatment that Plaintiffs and proposed class
members have paid out-of-pocket. Legal relief, however, is far from adequate.
Plaintiffs K.N. and T.N. have been without speech and occupational therapy treatment
since May and July 2012, respectively. Their parents cannot afford to pay for these
services and wait for monetary relief. P.N. Decl, 9. This precise problem was

identified by the Department of Health:

Many children with ASD go without necessary treatments
and services because the costs are so high and insurance
coverage is not generally available. Many families simply
cannot afford to pay for the necessary early, intensive
treatments.

Hamburger Decl,, (1/14/12), Exh. C, p. 10. Premera could have implemented the
Court’s declaratory order without further judicial action, but it has not done so.
Permanent injunctive relief is required to ensure that all non-ERISA enrollees receive

access to neurodevelopmental therapies, just like as A.G. has.
2, Clear Legal Right

As demonstrated above and as determined by this Court in its April 26,
2012 Order, Plaintiffs and the proposed class have a clear legal right to medically
necessary neurodevelopmental therapies to treat their DSM-IV conditions. Those
therapies must be covered as “mental health services” under their Premera contracts,
and covered, when medically necessary, without visit limits, so long as Premera does

not impose visit limits on medical and surgical services generally.
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3. Premera’s Actions Invade The Legal Rights of Plaintiffs
and the Proposed Class

Premera’s ongoing refusal to cover neurodevelopmental therapies to treat
DSM-1V conditions as “mental health services” and its application of illegal contract
exclusions and limitations is an invasion of their legal rights. See Hamburger Decl.
(10/12/12), Exh. F, p. 24 (“It thus appears that both Defendants’ policies and its
practices do not favor Plaintiffs’ chances of obtaining the coverage to which she is

entitled absent an injunctive order”).
4. Actual and Substantial Injury/Irreparable Harm
As this Court found on April 26:

The loss of speech and occupational therapy services will
harm Plaintiff A.G.’s health and continued development. See,
e.g., LaForest v. Former Clean Air Holding Co., Inc, 376 F.3d 48,
55 (2d Cir. 2004). Money damages are insufficient to
compensate A.G. for the resulting developmental loss. See
Washington Fed'n of State Employees (WSFE), Council 28, AFL-
CIO v. State, 99 Wn. 2d 878, 891, 665 P.2d 1337 (1983) (It is
“well nigh irrefutable” that a cancellation of health insurance
is an injury that has no remedy at law).

Order; p. 7. The harm suffered by A.G. when his speech and occupational therapy
services were threatened, is the same harm currently suffered by Plaintiffs K.N., T.N.
and the proposed class. All either face or already suffer irreparable harm from the loss
of medically necessary neurodevelopmental therapies to treat their DSM-IV conditions.

Dr. Glass confirms that actual and substantial harm is inflicted on the
class the longer they wait for coverage of medically necessary neufodevelopmental
mental health services. With timely services, children are less disabled, have fewer
long-term care needs, and may avoid costly,-complex and risk-laden treatment or
procedures. Glass Decl.,, 9. Without the services, children with conditions that could

have been reversed or treated, end up more impaired, with greater long-term functional
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disabilities, and, at times, experiencing devastating and avoidable consequences. Id,

q8.
V. CONCLUSION

Despite the Court’'s April 26, 2012 Order, Premera continues to

systematically impose exclusions and limitations that deny coverage of medically

necessary neurodevelopmental therapies to treat DSM-IV conditions. Premera’s visit

limits are as illegal as its developmental disability exclusion. The Court should

permanently enjoin Premera from applying exclusions and visit limitations to

neurodevelopmental mental health services because it does not apply the same

exclusions and limitations to medical and surgical services.

DATED: October 12, 2012.

SIRIANNI YOUTZ SPOONEMORE

/s/ Eleanor Hambureer

Eleanor Hamburger (WSBA #26478)

i

Richard E. Spoonemore (WSBA #21833)
Attorneys for Plaintiffs

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT
REGARDING VISIT LIMITS AND MOTION FOR PERMANENT
INJUNCTIVE RELIEF PURSUANT TO CR 65(a)(2) - 19

SIRIANNI YOUTZ SPOONEMORE
999THIRD AVE, SUITE 3650
SEATTLE, WASHINGTON 98104
TiL. (206) 223-0303  FAx (206) 223-0246

P.A. 000034




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

26

CERTIFICATE OF SERVICE
I certify, under penalty of perjury and in accordance with the laws of the State of
Washington, that on October 12, 2012, I caused a copy of the foregoing document to be

served on counsel of record as indicated below:

Barbara J. Duffy [x] By United States Mail

Gwendolyn C. Payton [ 1 By Legal Messenger

Ryan P. McBride [x] By Email

LANE POWELL PC Tel, 206.223.7000

1420 Fifth Avenue, Suite 4100 duffyb@lanepowell.com

Seattle, WA 98101 vaytong@lanepowell.com
Attorneys for Defendants mcbrider@lanepowell.com

DATED: October 12, 2012, at Seattle, Washington.

/s/ Eleanor Hamburger
Eleanor Hamburger (WSBA #26478)
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HON. MICHAEL J. TRICKEY
Noted for Hearing: November 9, 2012 at 9:30 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

A.G,, by and through his parents, J.G. and
K.G., and K.N. and T.N., by and through NO. 11-2-30233-4 SEA
their parents P.N. and L.N., each on his or
her own behalf and on behalf of all similarly | DECLARATION OF

situated individuals, ELEANOR HAMBURGER

Plaintiffs,
v,

PREMERA BLUE CROSS and LIFEWISE OF
WASHINGTON, Washington corporations,

Defendants.

I, Eleanor Hamburger, declare under penalty of perjury and in
accordance with the laws of the State of Washington that:

1. I am a partner at Sirianni Youtz Spoonemore and am one of the
attorneys for plaintiff in this action.

2. After this Court granted Plaintiff's Motion for Partial Summary
Judgment and Preliminary Injunction as to Plaintiff A.G., defendants moved for
interlocutory appeal of the Court’s Order. Shortly thereafter, the parties engaged in
settlement discussions, mediated by Ret. Judge George Finkle. The parties met three
times and engaged in a number of informal conversations. On September 27, 2012,
however, the settlement negotiations broke down.

3. Since the Court's Order, A.G.s claims for neurodevelopmental
therapies have been covered by defendants. Premera has not applied visit limits to

A.G.s neurodevelopmental therapies.

DIRIANNI YOUTZ SPOONEMORE
DECLARATION OF ELEANOR HAMBURGER -1 999THIRD AVE, SUITE 3650
SEATTLE, WASHINGTON 98104
TEL, (206) 223-0303  TFAX (206) 223-0246
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4. I submitted a public disclosure request to the Washington Office of
the Insurance Commissioner for copies of all certificates of coverage or contracts filed
with the regulator since this Court’s April 26, 2012 Order. Exhibits D and E below are
two of the documents I received as a result of the request.

5. Attached are true and correct copies of the following documents,

with underlining where appropriate for the Court’s convenience:

A LifeWise Washmgton Individual Contract Endorsement dated July 1,
2010.
B “LifeWise Connections” dated April 2010, found at

https:/ / www.lifewisewa.com/Ilwwa/ groups/public/ documents/ xcppr
oject/b_comm bulletins.asp (10/12/12).

C “Premera Pulse” dated April 2010, found at
https:/ / www.premera.com/stellent/ eroups/ public/ documents/ xcppro
ject/bwa_bulletins.asp (10/12/12). '

D LifeWise Health Plan of Washington, WiseEssentials 6 (1,880
: Deductible) for Individuals and Families Residing in Washington,

obtained from the Washington Office of the Insurance Commissioner
(10/9/12).

E Policy Specification, University of Washington Policy No. GAIP UW
(06-2012), for Policy Coverage Dates Oct. 1, 2012-Sept. 2013, obtained
from the Washington Office of the Insurance Commissioner (10/11/12).

F Order Granting Plaintiffs’ Motions for Summary Judgment in Z.D.,, et al.
v, Group Health Cooperative, et al. (U.S. District Court for the Western
District of Washington at Seattle, No. C11-1119RSL), dated June 1, 2012.

G Senate Bill Report, SHB 1154, March 3, 2005.

H Order Approving Substance of Proposed Class Notice, Requiring Direct
Mail Delivery in Z.D., et al. v. Group Health Cooperative, et al. (U.S. District
Court for the Western District of Washington at Seattle, No. C11-
1119RSL), dated July 6, 2012.

. : ) SIRIANNI YOUTZ SPOONEMORE
DECLARATION OF ELEANOR HAMBURGER - 2 999THIRD AVE, SUITE 3650
SEATTLE, WASHINGTON 98104
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I declare under penalty of perjury of the laws of the State of Washington

and the United States of America that the foregoing is true and correct.

DATED: October 12, 2012, at Seattle, Washington.

/s/ Eleanor Hamburger
Eleanor Hamburger (WSBA #26478)

SIRIANNI YOUTZ SPOONEMORE

DECLARATION OF ELEANOR HAMBURGER -3 999THIRD AV, SUITE 3650
SEATTLE, WASHINGTON 98104

TEL, (206) 223-0303  FAX (206) 223-0246
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CERTIFICATE OF SERVICE
I certify, under penalty of perjury and in accordance with the laws of the State of
Washington, that on October 12, 2012, I caused a copy of the foregoing document to be

served on counsel of record as indicated below:

Barbara J. Duffy [x] By United States Mail

Gwendolyn C, Payton [1 By Legal Messenger

LANE POWELL PC [x] By Email

1420 Fifth Avenue, Suite 4100 Ze" 206.223,7000
uffyb@lanevowell.com

Seattle, WA 98101 paytone@lanepowell.com

Attorneys for Defendants

DATED: October 12, 2012, at Seattle, Washington.

/s/ Eleanor Hamburger
Eleanor Hamburger (WSBA #26478)

SIRIANNI YOUTZ SPOONEMORE

DECLARATION OF ELEANOR HAMBURGER - 4 999THIRD AVE, ST 3650
SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303  FAX (206) 223-0246

P.A. 000040
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LIFEWISE | %

Washington Individual Contract Endorsement
Applies to the following LifeWlise of Washington Individual health care plans:

WiseChoices 0/20 Plan, Form #018809(04-2007)

WiseCholces 0/30 Plan, Form #016988(01-2007)

WiseGholces 20 Plan, Fortn #016842(0142007)

‘WiseCholces 3¢ Plan, Form #016889(01-2007)

WiseSavings 20 Plan, ($1,820 Deductible), Form #017968(07-2007)
WiseSavings 20 Plan, {$3,000 Deductible); Form #018890(01-2007)
WiseSImplicity Plan, ($10,000 Deductible), Form #019829(06-2009) R
WiseCholces Prima Plan, ($1,500 Deductible), Form #020881 (08-2000) . °
WisaCholces Prime Plan, ($3,000 Deductible), Form #020884 (08-2009)

Dear Subscriber;

This contract endorsement describes changes to your, ""f‘éngp.lndf\'fldgal haealth care sontract,

Mental Hoalth Care benefits of your plan will be reviséd.to comply with the new state requlrements for

equivalont bonefits for mental hoalth care treatment. Undarthis Iaw; mambor cost-sharing requlroments
{deductibles, copays, and coinsurance), benefit’ Ilmitﬁ.ius;ludjnq hetwork restriotions, may not be more
restrictive than the common or most froquent cost-sharlng requirements, bonefit limits, or network
restrictions: that apply to medlecal or surgical boneﬂls

This Individual contract ondorsement is effecllve July 1 2010.

The contract has been revised as followa‘ "

RN

W Mental Health Care -~ . -
Effoctive July 1, 2010 your contraét is: amehdod to reflect coveragie for Mental Health Gare services as stated

‘above, Benefits for Marital Hoalth Care‘will be sublect to the sama calendsr year deductible, colnsurance or.’
‘copays as you would pay fot inpatient servicps and outbatient visits for other covared medical conditions._.
and do not have an onnual or soparate benefit limit.

The followlng siactions of your contract have been revised,

mwwumubﬁ_"agm.mgmg«ﬁeneﬂw“ soction and “Bonefits With Annuul Maximums” subsection, we have
deletod tho following: ...

Mental Health Care. Inpatient: Up to 6 days per calendar year
' Outpatient: Up to 6 visits per calendar year,
Under the "Spoclﬂc Boneﬂts“ section we havo deloted and replaced tho Montal Health bonefit as followe

inpatient Servicos

See Hospital Inpatient Care for benefits for Inpatient treatment.
Outpatient Professional Visits |

Ses Professional Visits for benefits for office vislts,

Banefils for reatment of a mental health conditlon Including treatment of eating disorders (such as anorexia _

021657(02-2010)
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nervosa, bullmla or any similar condttion), are covered on the same basis as other covered medical services
and are provided as shown below. Covered mental health services include inpatient care, partial
hospitalization and outpatient care to manage or lessen the elfects of a psychiatric condition, Services must
be conslstent with published practices that are based on evidence when available or follow ¢linical guidelines
or a consensus of expert opinion published by national mental health professionat organizations or other
reputable sources. If no such published practicas apply, services must be consistent with community

standards of practice. Benafits for coverad Mental Health Care services are not subjact lo an annual benefl

limit,

Covered services must be furnishad by one of the following types of providers:
* Hospital

» Waghington state-licensed communily mental health agency

» LUcensed Physiclan (M.D, or D.O.)

« Licensed Psychologlst (Ph.D.)

s _Any other provider listed under the definition of “Provider” (please sge’ the “Deﬁnhlons section In this
contract) who Is licensed or cetified by the state in whlch the care. Is prov)ded and who [s providing care

within the scope of his of fier licénse

Covered servicas may also be furnished by a state hospltal operated and malntalned by the Stale of
Washington for the care of the mentally ill.

Thig benefit doesn’t covar:

» Psychologicat treatment of sexual dysfunctions, including Impotenoe and frigidity

» Biofeedback services for psychlatric conditions other than generallzed anxiety disorder

« GEG blofeedback or neurofeedback services

» Services furnishad In connection with obssity, sven if the obesity is affected by psychologicat factors

« Family and marital counseling, and famlily and marital psychotherapy, as distinct from counseling, except
when medically necessary to treat Uxe diagnosed mantal disorder or disorders of a member

« Mental health residential lreatmem
Mental Health Services And Your. nghts

LiteWise and state law have es(abllshed standards to assure the competence and professlonal conduct of
mental health service providers, to guarantes, your right to Informed consent to treatment, to assurs the
privacy of your medical Infoimation; to enable'you to know which services are covered under this plan and to
know the limitations of your coverage If you want a more detalled description of covered banefits for menta!
health services undasr this plan, of if you have a question or concern about any aspect of your mental health
benefits, please contact LifeWise at one of the following telephone numbers:

Local and toll-free number: 1~800 592-6804

Local and toll-free TDD number for the hearing-impaired; 1-800-842-8357
If you want to know more about your rights under the law, or if you think anything you received from us may
not conform to the terms of your contract or your rights under the law, you may contact the Office of

Insurance Commissioner at. 1-800-562-6800, if you have a concem abouf the gualifications or professional
conduct of your menlal health service provider, please call the State Health Depariment ot 3680-236-4010,"

All other prov|slonu of your contract remaln unchanged. This contract endorsement forms a part of your
contract. 1t should ba kept with your contract for future reference.
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If you have any questions regarding tha Information contalned in this contract endorsement, please contact

our Customer Sorvice Department:
Toll Free: 1-800-592-6804 .
Hearing Impaired TDD 1-800-842-5357

LifeWise Health Plan of Washington

2 Ve

Jeffroy Roe
Prosident and Chief Exacutive Officer
LifeWise Health Plan of Washington
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Federal Healthcare Update:
Continuing Extension Act of 2010

On April 15, President Obama signed into law H.R. 4851, the Continuing
Extension Act of 2010 which extends the eligibility period for the COBRA
premium subsidy to May 31, 2010. The previous extension expired on March 31.
The COBRA premium subsidy program was originally created in the American
Recovery and Reinvestment Act (ARRA) in February 2009 and extended

in subsequent legistation. It provides a 65% premium subsidy for COBRA
continuation coverage for 15 months.

The COBRA subsidy program is extended to individuals who were involuntarily
terminated from September 1, 2008 through May 31, 2010. it also clarifies that
existing rules and requirements apply for individuals who had a qualifying event
of an involuntary termination on or after April 1, 2010 through Aprit 15 (prior to
enactment of this law),

The law also defers the 21% Medicare physician payment cuts to May 31, 2010, &

Washington State Legislative Update

The March edition of Lifewise CONNECTIONS included a summary of the 2010
Washington State regular legislative session, along with bills that passed and
were signed into law by Governor Gregoire. On March 15, the Governor called
the legislature into a special session to last no longer than 30 days. The following
is a summary of that session and the bills that were signed into law by

the Governor,

Special Session

The Washington State Legislature adjourned its special sesslon April 12, This
28-day special session was called by the Governor to continue work and finalize
the budget. The budget was finalized with a tax proposal that would generate
the almost $800 million in revenue needed.to balance the 2010 blennium budget.

Legislation
Below is a list of legislation addressed by the Governor during the special session,

SSB 6280 - East Asian Medicine modifies state professional designation of
acupuncturist to East Asian Medicine practitioner. Governor signed on
April 1, 2010.

ES5B 6538 - Definition of Small Group or Small Employer for insurance
purposes is changed to a group that has between one and 50 employees
contingent on federal reform legisiation being signed into law and confirmed by
the Insurance commissioner (Effective September 29th, 2010, as certified by the
Insurance Commissioner), Defines census date for purposes of calculating small
group rates. (Effective January 1, 2011). Governor signed on Aprit 1, 2010.
{mare nexl page)
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Mental Health Pani‘cy for Individuals

The Federal Mental Health Parity and Addiction Equity Act of 2008 requires
health plans offering mental health or substance use disorder benefits to
provide financial requirements or treatmentlimitations that are no more
restrictive than the most common or frequent fimitations that apply to medical
" and surgical benefits. Since November of 2009, LifeWise group plans for 51 or

more employees in Clark County have unlimited mental health and chemical
dependency benefits at enrollment or renewal, to comply with this legislation.

Starting July 1, 2010, all LifeWise Health Plan of Washington Individual &
“ «Family plans are changing to comply with Washington state mental health,
arity laws, All current and closed plans, as well as group conversion plans will
have unlimited mental health limits. in most cases, the mental health cost shares
for these plans will remain as they are today. Three plans will change effective
July 1 with regard to cost shares for the outpatient benefits. See the table on the
following page for detais.

{mare next page)
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continued:

Mental Health Parity - .. .

for Individuals _ -

LIFEWISE |2

WiseEssentials Rx

ot

In-Network:
Inpatient -
Deductible, then 25%
Outpatient -

Deductible waived, then 25%

Qut-of-Network:
tnpatient and OQutpatient -
subject to out-of-network
deductible and coinsurance

In-Network:
Inpatient -
Deductible, then 25%
Qutpaliem -

Deductible waived first 6
visits PCY then coinsurance
(25%), with subsequent visits
subject W deductble then
coinsurance (25%)

Qut-of-Network:
Inpatient and Outpatient —
subject to out-of-network
deductible and coinsurance

WiseEssentials Copay

in-Network:
Inpatient -
Deductible, then 25%
Qutpatient -

$25 copay;

Out-of-Network:

inpatient and Qutpatient —
subject to out-of-network
deductible and coinsurance °

In-Network:

Inpatient -

Deductible, then 25%
Qutpatient -

Dechictible wawved first 3
visits PCY then copay ($2%),
wilh subseguent visils subject
to deductible then
coinsurance (25%)

Out-of-Network:
Inpatient and Qutpatient —
subject to out-of-network
deductible and coinsurance

WiseEssentlals 25
{(CLOSED)

In-Network:

Inpatient -

Deductible, then 26%
Qutpatient - Deductible
waived then 25%

Qut-of-Network:
Inpatient and Outpatient —
subject to out-of-network
deductible and coinsurance

In-Network:

inpatient ~

Deductible, then 25%
Outpatient -

Deductible waived first 6
visits PCY then coinsurance
(25%), with subsequent visits
subject o deductible then
comnsurance (25%)

Qut-of-Network:
Inpatient and Qutpatient -
subject to out-of-network
deductible and coinsurance

Members will receive an endorsement mailing in late May to notify them of these
changes. A sample copy of-the endorsement is included with this bulletin.

If you have questions, please contact your Lifewise Health Plan of Washington

sales represeniative,

APRIL 2010 9

P.A. 000048




EXHIBIT C

P.A. 000049



Federal Healthcare Update
Continuing Extension Act
Of 2010 i v

Washington State
Legislative Update ...venenn
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Upgrade an May 7-10 ..o, 2
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Q1 RESUIS vovvirveevieveireneaniens 3

Providing Peace of Mind
to a Member in Need ......... 4
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In-Network Doctors and
Hospitals - Members Can

Find Them Fast on
WWW,PFEMEA.COM wurnrinriens F

Guidance to Support our
Members’ Choice of Provider..... 6
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EMployer Groups ... ., 8

Updated Medigap Policy
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Mental Health Parity for
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PREMERA]

Anindependent Licentee of the 8lue Cross Bhie Shield Assaciation

Federal Healthcare Update:
Continuing Extension Act of 2010

On April 15, President Obama signed into law H.R. 4851, the Continuing
Extension Act of 2010 which extends the eligibility period-for the COBRA
premium subsidy to May 31, 2010. The previous extension expired on March 31.
The COBRA premium subsidy program was originally created in the American
Recovery and Relnvestment Act (ARRA) in February 2009 and extended

in subsequent legislation. It provides a 65% premium subsidy for COBRA
continuation coverage for 15 months.

The COBRA subsidy program is extended to individuals who were involuntarily
terminated from September 1, 2008 through May 31, 2010, It also clarifies that
existing rules and requirements apply for individuals who had a qualifying event
of an involuntary termination on or after April 1, 2010 through April 15 (prior to
enactment of this law).

The Taw also defers the 21% Medicare physician payment cuts to May 31, 2010. &
Washington State Legislative Update

The March edition of PremeraPULSE included a summary of the 2010 Washington
State regular legislative session, along with bilis that passed and were signed into
law by Governor Gregoire, On March 15, the Governor called the legislature into
a special session to last no longer than 30 days. The following is a summary of
that session and the bills that were signed into law by the Governor,

Special Session

The Washington State Legislature adjourned its special session April 12, This
28-day special session was called by the Governor to continue work and finalize
the budget. The budget was finalized with a tax proposal that would generate
the almost $800 million in revenue needed to balance the 2010 biennium budget.

Legislation
Below is a list of legislation addressed by the Governor during the special session.

SSB 6280 - East Asian Medicine modifies state professional designation of
acupuncturist to East Asian Medicine practitioner. Governor signed on
April 1, 2010,

ESSB 6538 - Definition of Small Group or Small Employer for insurance
purposes is changed to a group that has between one and 50 employees
contingent on federal reform legislation being signed into law and confirmed by
the Insurance commissioner (Effective September 29th, 2010, as certified by the
Insurance Commissioner), Defines census date for purposes of calculating small
group rates. (Effective January 1, 2011). Governor signed on April 1, 2010,
(more nextpage) 1
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‘Mental Health Parity for Small Groups

and Individuals

The Federal Mental Health Parity and Addiction Equity Act of 2008 requires
health plans offering mental health or substance use disorder benefits to
provide financial requirements or treatment limitations that are no more
restrictive than the most common or frequent limitations that apply to medical
and surgical benefits. Since November of 2009, Premera group plans for 51 or
more employees in Clark County have unlimited mental health and chemical
dependency benefits at enrollment or renewal, to comply with this legislation.

Starting July 1, 2010, all Premera Blue Cross Individual & Family plans and
Small Group plans with 2-50 employees are changing to comply with
Washington state mental health parity laws,

Small Group,

The Premera Balance and the Premera Value plans have been changed fo
provided unlimited mental health benefits, The benefit cost shares remain the
same, Sales Materials have been updated and contract booklets will be issued
as groups enroll or renew their coverage,

Individual & Famlily

eeonanges will take effect for individual and family members on July 1 as part
of the annual renewal, All Heritage plans and group conversion plans will have
unlimited mental health benefits. The mental health benefit cost shares remain
the same.

Members will receive an endorsement mailing in late May to notify them of
these changes. A sample of the endorsement is included with this bulletin,

If you have questions, please contact your Premera Blue Cross
sales representative,

24-Hour
Nurseline

05

Antadependent Lirensee of the Blue Cross Rlue Shietd Assoclation
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An Independent Licentee of the Blue Crosy Blue Shirid Anociation

Online Member Benefit Booklets for
Individual and Medicare Supplement
Coming Soon

As part of our ongoing campaign to manage administrative costs and support
the environment, Premera Blue Cross Individual and Medicare Supplement
members will soon have access to their benefit booklet online at
www.premera.com. Starting June 1, all Individual & Family plan members
and Medicare Supplement members with a June 1 or later effective date will
have electronic access to their booklets in the secure member section of the
Premera web site.

Once the booklets are released online, members will be able to follow these
easy steps to access their information:

*  Login to the member web site at www.premera.com.

*  Click on "My Plan Information.”

¢ Onthe “Overview" tab, under “Personal Information” look for the
open book icon with Current Plans listed below.

+ Choose PDF to open, view, and print,

This 24/7 access to their personal information, in a simple, searchable format,
allows members to manage their benefits and take charge of their health on
their own schedule,

By January, electronic booklets will be the default distribution method.
Members will have the option of requesting a paper copy.

If you have questions, please contact your Premera Blue Cross individual sales
representative, @

April 2010 M
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LifeWise Health Plan of Washington

WiseEssentials 6 ($1,880 Deductible)

For Individuals And Families Residing in Washington

PLEASE READ THIS CONTRACT CAREFULLY This is a contract between the subscriber and LifeWise
Health Plan of Washington and shall be construed in accordance with the laws of the State of Washington.
Please read this contract carefully to understand all of your rights and duties and those of LifeWise Health
Plan of Washington.

GUARANTEED RENEWABILITY OF COVERAGE Coverage under this contract will not be terminated due to
a change in your health, Renewability and termination of coverage are described under the ELIGBILITY,
ENROLLMENT AND TERMINATION section of this contract,

In consideration of timely payment of the full subscription charge, LifeWise Health Plan of Washington agrees
to provide the benefits of this contract subject to the terms and conditions appearing on this and the following
pages, including any endorsements, amendments, and addenda to this contract which are signed and issued
by LifeWise Health Plan of Washington.

LifeWise Health Plan of Washington has issued this contract at Mountiake Terrace, Washington.

ol

Jeffrey Roe
President and Chief Executive Officer
LifeWise Health Plan of Washington
PORTABILITY NOTICE

This health care plan is a “catastrophic health plan as defined by Washington State law. A catastrophic
health plan may not be portable if you later enrofl on another individual health ptan. “Portable” means that you
will receive credit for a plan’s pre-existing condition waiting period based on prior coverage, Catastrophic
health plans generally are not portable, and by enrolling on this plan, you may lose portability rights.

YOUR RIGHT TO RETURN THIS CONTRACT WITHIN TEN DAYS

If, after examining this contract, you are not satisfied with it for any reason, you may return it {o LifeWise
Health Plan of Washington or the producer through whom it was purchased, within ten days of delivery for a
full refund of your subscription charge payment. We will consider the date of delivery to be five days from the
postmark date, We will refund your payment within 30 days of the date that LifeWise Health Plan of
Washington or our producer received the returned contract, or we will pay an additional ten percent penalty
which will be added to your refund. If you retumn this contract within the ten-day period, it will be void and
considered as never effective. We reserve the right to recover any benefits paid by us prior to such action,
and deduct such amounts from the subscription charge refund.

025065 (04-2012)
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Non-Preferred (Non-network) Providers:
Benefits are subject to the calendar year
deductible of $3,760 and coinsurance of 50% of
allowable charges,

This benefit is provided for outpatient professional
services, supplies, drugs and solutions required for
infusion therapy. Infusion therapy (also known as
intravenous therapy) is the administration of fluids
into a vein by means of a needle or catheter, most
often used for the following purposes:

« Tomaintain fluid and electrolyte balance

» To correct fluid volume deficiencies after
excessive loss of body fluids

« Members that are unable to take sufficient
volumes of fluids orally

+ Prolonged nutritional support for members with
gastrointestinal dysfunction

This benefit doesn't cover over-the-counter drugs,
solutions and nutritional supplements. Benefits are
also not provided for prescription drugs dispensed
by a pharmacy for self-administration except for
oral chemotherapy drugs. Please see the Oral
Chemotherapy Medication Benefit.

Mastectomy and Breast Reconstruction
Services

LifeWise Preferred (Network) Providers:
Benefits are subject to the calendar year
deductible of $1,880 and colnsurance of 25% of
allowable charges. '

Non-Preferred (Non-network} Providers:
Benefits are subject to the calendar year
deductible of $3,760 and coinsurance of 50% of
allowable charges.

Benefits are provided for mastectomy necessary
due to disease, illness or injury. For any member
electing breast reconstruction in connection with a
mastectomy, this benefit covers:

« Reconstruction of the breast on which
mastectomy has been performed

« Surgery and reconstruction of the other breast to
produce a symmetlrical appearance

+ Prostheses
» Physical complications of all stages of

17

mastectomy, including lymphedemas

Services are to be provided In a manner
determined in consuitation with the attending
physician and the patient.

Mental Health Care

Benefits are subject to the calendar year
deductible and colnsurance.

Inpatient Services

See Hospital Inpatient Care for benefits for
Inpatient treatment.

Outpatient Professional Visits

LifeWise Preferred (Network) Providers:

The calendar year deductible will be waived for the
first six (8) office or home visits each calendar year
from LifeWise Preferred (Network) providers.
Beneiits for the first six visits are only subject to the
coinsurance.

Benefits for visits beyond the sixth are subject to
the calendar year deductible and coinsurance,

Non-Preferred (Non-network) Providers:
Benefits are subject to the calendar year
deductible and coinsurance.

‘Benefits for treatment of a mental health condition

incfiding treatment of eating disorders (such as
anorexia nervosa, bulimia or any similar condition),
are covered on the same basls as other covered

_medical services apd are provided as shown

below, Covered mental health services include
inpatient care, partial hospitalization and outpatient
care to manage or lessen the effects of a
psychiatric condition, Services must be consistent
with published practices that are based on
evidence when avallable or follow clinical

- guidelines or a consensus of expert opinion

published by national mental health professional
organizations or other reputable sources. If no
such published practices apply, services must be
consistent with community standards of practice.
Benefits for covered Mental Health Care services
are not subject to an annual benefit imit.

Covered services must be furnished by one of the
following types of providers;

¢ Hospital

P.A. 000055
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conjunction with a transplant.
Oral Chemotherapy Medication

This benefit covers self-administered oral drugs
that are dispensed by a pharmacy and can be
used to Kill or slow the growth of cancerous cells.
These drugs are covered for medically necessary
uses at 100% of the allowable charge. You pay no
deductible, copay or coinsurance,

« Participating Retail Pharmacies To avoid
paying the retall cost for oral chemotherapy
medications that are reimbursed at a lower
allowable charge rate, be sure to present your
identification card to the pharmacist. When you
do, in no case will your out-of-pocket expense
exceed the allowable charge for the oral
chemotherapy medications being dispensed.

+ Non-Participating Retail Pharmacies You pay
the full price for the drugs and submit a claim for
reimbursement. Please see the "How Do | File
A Claim?" section for more information, Your .
liability is for any amount above the allowable
charge.

If you need a list of participating pharmacies,
please call us at the numbers listed on the back
page of this contract. You can also call the toll-free
Pharmacy Locator Line; this number is located on
the back of your LifeWise 1D card.

Rehabilitation Therapy and Chronic Pain
Care

LifeWise Preferred (Network) Providers:
Benefits are subject to the calendar year
deductible of $1,880 and coinsurance of 25% of
allowable charges.

Non-Preferred (Non-network) Providers:
Benefits are subject to the calendar year
deductible of $3,760 and coinsurance of 50% of
allowable charges.

Rehahilitation Therapy Benefits for the following
inpatient and outpatient rehabilitation therapy
services are provided when such Services are

medically necessary o either 1) restore.and......
improve a bodily or cognitive fungtion.that.was.
previously normal but was lost as a res\lt.of.an
Jojury, lness.ocsurgery..an2)tieat disorders.
caused by physlcal congenital anomalies.

22

« Inpatient Care Benefits for inpatient facility and
professional care are available up to 8 days per
member each calendar year. Inpatient facllity
services must be furnished in a speclalized
rehabilitative unit of a hospital and bilied by the
hospltal or be furnished and billed by another
rehabilitation facility approved by us, and wil|
only be covered when services can't be done in
a less intensive setting.

When rehabilitation follows acute care in a
continuous inpatient stay, this benefit starts on
the day that the care becomes primarily
rehabilitative. This benefit only covers care you
recelve within 24 months from the onset of the
injury or iliness or from the date of the surgery
that made rehabilitation necessary. The care
must also be part of a written plan of
multidisciplinary treatment prescribed and
periodically reviewed by a physician specializing
in physical medicine and rehabilitation.

» Outpatient Care Benefits for outpatient care
are subject to all of the following provisions:

+ You must not be confined in a hospital or
other medical facility

+ Services must be furnished and billed by a
hospltal, rehabilitation facllity approved by us,
physician, or other licensed or certified
provider.

« Massage therapy provided by a licensed
-massage therapist must be prescribed by a
physician

When the above criteria are met, benefits will be
provided for physical, speech, occupational and
massage therapy services, including cardiac and
pulmonary rehabilitation, up to a combined
maximum benefit of 20 visits per member each
calendar year. This benefit includes physical,
speech, and occupational assessments and
evaluations related to rehabllitation.

For the purposes of counting outpatient visits,
"visit" means a session of treatment for each
type of therapy. Each type of therapy combined
accrues toward the above visit maximum.
Multiple therapy sessions on the same day will
be counted as one visit, unless provided by
different health care providers.

P.A. 000056
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Chronic Pain Care Rehabilitation Therapy
benefits are also available for medically necessary
treatment of intractable or chronic pain. Benefits
for inpatient and outpatient chronic pain care are
subject to the above rehabilitation therapy benefit
maximums stated above. However, inpatient
services for chronic paln care aren't subject to the
24-month limit,

Jhis benefit doesn’t gover:

+ Recreational, vocational or educationa! therapy;
exercise or maintenance-level programs

» Social or cultural therapy

« Treatment'that isn't actively engaged in by the
ill, injured or Impaired member

* Gym or swim therapy

» Custodial care

» Inpatient rehabilitation recelved more than 24
months from the date of onset of your Injury or
illness, or from the date of your surgery that
made the rehabilitation necessary.

W”M@upd@mgmgmwhﬂaw

_neurodevelopmenial disabilities

Skilled Nursing Facility Services

LifeWise Preferred {Network) Providers;
Benefits are subject to the calendar year
deductible of $1,880 and coinsurance of 25% of
allowable charges.

Non-Preferred {(Non-network) Providers;
Benefits are subject to the calendar year
deductible of $3,760 and coinsurance of 50% of
allowable charges.

This benefit is only provided when you're at a point
In your recovery where inpatient hospital care is no
longer medically necessary, but skilled carg in a
skilled nursing facility is. Your attending physician
must actively supervise your care while you're
confined in the skilled nursing facility,

Benefits are provided up to 45 days per member
each calendar year for services and supplies,
including room and board expenses, furnished by
and used while confined in a:

» Skilled nursing facllity that is a LifeWise
Preferred (network) provider

23

» Medicare-approved skilled nursing facility

This benefit doesn’t cover:
* Custodial care

» Care that Is primarily for senile deterioration,
mental deficiency, retardation or the treatment of
chemical dependency

Spinal and Other Manipulative Treatment

LifeWise Preferred (Network) Providers:
Benefits are subject to a copay of $25 per visit.

Non-Preferred (Non-network) Providers:
Benefits are subject to the calendar year
deductible of $3,760 and coinsurance of 50% of
aliowable charges.

Benefits for spinal and other manipuiations are
provided up to a combined maximum benefit of 12
visits per member each calendar year, Services
must be medically necessary to treat a covered
iliness, injury or condition,

Rehabilitation therapy (such as massage or
physical therapies) provided in conjunction with
manipulative treatment will accrue toward the
Rehabilitation Therapy and Chronic Pain Care
beneflts' annual maximums, even when provided
during the same visit.

Surgical Services

LifeWise Preferred (Network) Providers:
Benefits are’ subject to the calendar year
deductible of $1,880 and coinsurance of 25% of
allowable charges.

Non-Preferred (Non-network) Providers:
Benefits are subject to the calendar year
deductible of $3,760 and coinsurance of 50% of
allowable charges.

This benefit includes all professional surgical
services when performed on an inpatient or
outpatient basis, in such locations as a hospital,
ambulatory surgical facility, surgical suite or
provider's office.

Also included in this benefit are anesthesia and
postoperative care, cornea fransplantation, skin
grafts and the transplanting of blood or blood
derivatives.
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one or more of the following types of health care
coverage: '

Group health coverage (including self-funded
plans and COBRA)

Individual health coverage

Part A or B of Medicare

Medicaid

Military health coverage

Indian Health Service or tribal coverage
State high risk pool

Federal or any public health care plan, including
state children's health care plans

Peace ‘Corps Plan

Government health coverage provided for
citizens or residents of a foreign country

Any other health insurance coverage

“Creditable” coverage doesn't include coverage
under a limited policy such as an accident only

+ Adoptive children, who before the age of 18,
were covered under creditable coverage at any
time during the 30-day period beginning with
their date of adoption or placement for adoption.
However, the waiting period for transplants will
apply if, after such initial period of creditable
coverage, there is a break in coverage
exceeding 63 days.

Please see the Transplants benefit for more
information on the transplant benefit.

EXCLUSIONS

This section of the contract lists those services,
supplies or drugs are not covered under this plan.

Allergy Testing and Injections

Benefits are not provided for allergy testing,
evaluations or allergy injections.

Amounts That Exceed The Allowable Charge

All benefits of this plan are based on the allowable
charge (see Definitions). Benefits are not provided

coverage; disability income insurance; worker's
compensation; limited scope dental or vision plans;
liability insurance; automobile medical insurance;

for amounts in excess of the allowable charge.
Benefits From Other Sources

specified disease coverage; Medicare
supplemental policy; or long-term care policy,

The waiting period for transplants doesn’t apply

to:

A HIPAA ellgible individual

Newborn children born after the subscriber's
effective date of coverage under this plan,
provided they are covered from birth as
explained under the *“When Does Coverage
Begin?” section.

Newborn children covered under creditable
coverage at any time during the 30-day period
beginning with their date of bhirth, However, the
waiting period for transplants will apply if, after
such initial period of creditable coverage, there
is a break in coverage exceeding 63 days.

Adoptive children who are adopted or placed for
adoption after the subscriber's effective date of
coverage under this plan, provided they're
covered from the date of their adoption or
placement for adoption as explained under the
"When Does Coverage Begin?” section.

Benefits aren't available under this plan when
coverage is available through:

« Motor vehicle medical or motor vehicle no-fault
« Personal injury protection (PP} coverage

s Commercial liability coverage

= Homeowner policy

s Other type of liability or insurance coverage

» Worker's Compensation or similar coverage
Benefits That Have Been Exhausted

Services, supplies, drugs, and medications
furnished in connection with or directly related to a

. benefit that has been exhausted, or in excess of

stated benefit maximums.

Biofeedback

Benefits are not provided for biofeedback
regardless of diagnosis, except as stated in the
Mental Health Care benefit.

Chemical Dependency
Services and supplies for the treatment of chemical

P.A. 000058
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appeal our decision. We will respond in writing
within 20 working days after receipt of a claim or
other fully documented request for benefits, or a
fully documented appeal. The 20-day period may
be extended only with your informed written
consent.

This exclusion does not apply to certain services
provided as part of oncology clinical trials. Benefit
determination is based on the criteria specified in
the definition of “Oncology Clinical Trials” in the
Definitions section in this contract.

Routine Hearing Examinations and Hearing
Aids .

Routine hearing examinations; hearing aids and
their fitting and maintenance.

Hospital Admission Limitations

Hospital admissions solely for diagnostic studies,
physical examinations, checkups, medical
evaluations, or observations, unless;

« The services cannot be provided without the use
of a hospital

» There is.a medical condition that makes hospital
care medically necessary

Human Growth Hormone

Benefits for human growth hormone are not
covered.

Infertility or Fertility Enhancement

Services, supplies, and drugs furnished in
connection with infertility or fertility enhancement,
and any direct or indirect complications of such
procedures. This exclusion applies whether or not
the condition is a consequence of iliness, disease,
or injury. This plan does not cover services for
diagnosis of fertllity problems, fertility-related
drugs, donor sperm, artificial insemination, in-vitro
fertilization, and gamete intra-fallopian transplant
(GIFT).

Also not covered is reversal of prior sterilization,
and the direct or indirect complications of such
services.

Jearning Disorders and Neurodevelopmental
Therapy ' o

oo A sy

Services, therapy and supplies related to the
treatment of learning disorders, cognitive

—andicaps, dyslexia, developmental delay or

—--heurndevelopruental disahilities.

29

Medical Equipment and Supplies

Medical equipment, prosthetics, orthotics (including
foot orthotics) orthopedic shoes or appliances, and
medical supplies. The exception is equipment
furnished and billed as part of covered inpatient
hospital, home health or hospice care, and post-
mastectomy breast prostheses.

Military-Related Disabilities

Services to which you are legally entitled for a
military service-connected disability and for which
Facilities are reasonably available.

Military Service And War-Related Conditions
Conditions caused by or arising from military, war-

related conditions and illegal acts, including : i
£

« Acts of war, declared or undeclared, including
acts of armed invasion

# Service In the armed forces of any country,
including the air force, army, coast guard,
marines, national guard, navy, or civilian forces
or units auxiliary thereto

« A member's commission of an act of riot or
insurrection

» A member's commission of a felony or act of
terrorism

Non-Covered Services
» Broken or missed appointments

« Services, supplies, drugs, and medications
furnished in connection with or directly related to
any condition, service, or supply that is not
covered under this contract

Obesity Services (Surgical and Pharmaceutical)

Surgical or pharmaceutical treatments for obesity
or morbid obeslity, and any direct or Indirect
complications, follow-up services, and aftereffects
thereof. (An example of an after effect that would
not be covered is removal of excess skin and or fat
that developed as a result of weight loss surgery or
the use of obesity drugs). This exclusion applies to

~all surgical obesity procedures (inpatient and
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Policy Specifications

Policyholder: University of Washington

Policy Number: GAIP UW (06-2012)

Policy Coverage Dates: October 1, 2012 ~ September 30, 2013

Governing Jurisdiction: This policy is issued énd delivered in Washington and. s

subject to the laws of that jurisdiction.

Premium Due Dates: The first of each month

, Introtuction _

This Contract is valid on the effective date indicated above only when signed by an officer of ours.
Payment of the premium indicates that the Policyholder accepts this Contract. '

The Policyholder delegates its authority to LifeWise Assurance Company to use its expertise and
judgment to reasonably construe the terms of this coverage as applied to specific eligibility and claims
determinations. LifeWise Assurance Company reserves the right to delegate these duties.

Any existing contract or agreement between the policyholder and us that is being replaced by this
Contract is terminated when this one becomes effective,

_ Table of Contents
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Policy Specifications P-1
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LifeWise Assurance Company l l FEWI S E

Home Office: 7001-220th Street SW

Mountlake Terrace, WA 08043-2124 . ASSURANCE COMPANY

LIFEWISE ASSURANCE COMPANY
(“LifeWise”)

“GAIP” GRADUATE APPOINTEE INSURANCE PROGRAM 2012-2013

Coverage for academic student employees participating in the University of Washington’s graduate appointee
medical, dental and vision benefits. The "GAIP” Graduate Appointee Insurance Program is available to graduate
student service appointees, Teachers Assistants, Research Assistants or Student Assistants, fellow/trainees and
their eligible dependents. Benefits are underwritten and administered by LifeWise Assurance Company.

Note: This coverage Is blanket disability insurance. Coverage provided is "excess” only and does not contain a
“coordination of benefits” proviston, '

Your student health insurance coverage, offered by LifeWise Assurance Company may not
meet the minimum standards required by the health care reform law for the restrictions on

annual dollar limits. The annual dollar limits ensure that consumers have sufficient access

to medical benefits throughout the annual term of the policy. Restrictions for annual dollar

limits for group and individual health insurance coverage are $1.25 million for policy years

before September 23, 2012; and $2 million for policy years beginning on or after September
23, 2012 but before January 1, 2014, Restrictions for annual dollar limits for student health

insurance coverage are $100,000 for policy years before September 23, 2012, and $500,000
for policy years beginning on or after September 23, 2012, but before January 1, 2014.

Your 2012-2013 student health insurance coverage has a limit of $500,000 per condition per
plan year. If you have any questions or concerns about this notice, contact LifeWise
Assurance Company at (800) 971-1491. Be advised that you may be eligible for coverage
under a group health plan of a parent's employer or under a parent's individual health
insurance policy if you are under the age of 26. Contact the plan administrator of the
parent's employer plan or the parent's individual health insurance issuer for more
information.

CUSTOMER SERVICE CLAIMS SUBMISSION

UW Benefits Office LifeWise Assurance Company LifeWise Assurance Company
Campus Mail Box 3569556 Toll Free (800) 971-1491 PO Box 91059

4333 Brooklyn Ave NE TDD for Hearing-impaired (800) 842-5357  Seattle, WA 98111

Web site student.lifewliseac.com/uwl/gaip

UW Tower, Suite 01
Seattle, WA 98195-9556
benefits@uw.edu

(2086) 543-2800

GAIP UW C (06-2012)
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Exceptions
The pre-existing condition limitation does not apply to:

Abortion
Pregnancy, including complications

Covered newborn dependents who, on the last day of the 60-day period beginning with the date of birth, are
covered under another health plan

Covered adopted dependents under age 18 who, on the last day of the 30-day period beginning with the date of
adoption or placement, are covered under another health plan (this does not apply to coverage the adopted child
may have had before the adoption or placement).

Genetic information will not be treated as a pre-existing condition in the absence of a diagnosis of the condition
related to such information.

If the plan pays a claim related to a pre-existing condition, payment doesn't constitute a waiver of this exclusion for
that claim or for any subsequent claim if the plan later determines the condition was pre-existing.

WHAT’'S NOT COVERED

In addition to the limits and exclusions described elsewhere in this plan, no benefits will be paid for; a) loss or
expense caused by, contributed to, or resulting from; or b) treatment, services or supplies for, at, or related to:

Addiction services and supplies related to: nicotine addiction, caffelne addiction and nonchemical addictions
such as gambling, sexual, spending, shopping, work and religious, except as specifically described under the
Mental Health Rider

Bungee jumping or flight in any kind of aircraft, except while riding as a passenger on a regularly scheduled flight
of a commercial airline

Cosmetlc procedures, except cosmetic surgery required to correct an Injury for which benefits are otherwise
payable under this plan or for newborn or adopted children

Counseling, educational or training services

» Community weliness classes and programs that promote positive health and lifestyle cholces, Examples of
these classes and programs are adult, child, and infant CPR, safety, babysitting skills, back pain prevention,
stress management, bicycle safety and.parenting skills, except for services that meet the standards for
preventive medical services in the Preventive Care benefit.

¢ Counseling, education or training services, except as stated under the Alcoholism/Chemical Dependency
Treatment rider, Diabetes Treatment benefit, Mental Health rider, or for services that meet the standards for
preventive medical services In the Preventive Care benefit. This includes vocational assistance and outreach;
social, sexual and fitness counseling; and caffeine dependency. Also not covered is family and marital
psychotherapy, except when medically necessary to treat the diagnosed mental or substance use disorder or
disorders of a member.

» [abilitative, education, or training services or supplies for dyslexia, for attention deficlt disorders, ang for
isorders or delays in the development of a child’s language, cognitive, motor or social skills, including
evaluations thereof, Howsver, this exclusion doesnt.apply o freafment of newrodevelopmentatdisabilities in
chiidren age 6 and under as stated under the Neurodevelopmental Therapy rider.,

Custodial care; care provided in rest homes, health resorts, homes for the aged, halfway houses or places
mainly for domiciliary or custodial care; extended care in treatment or substance abuse facilities for domicitiary
or custodial care '

Dental treatment, except as specifically in the Dental Rider

Elective surgery or elective treatment

Experimental Or Investigational Services. Any service or supply that LifeWise Assurance Company determines
is experimental or investigational on the date it's furnished, and any direct or indirect complications and
aftereffects thereof. Our determination is based on the criteria stated in the definition of Experimental Services
Or Supplies {please see the "Definitions” sectlon in this booklet), This exclusion does not apply to certain
experimental or investigational services provided as part of oncology clinical trials. Benefit determination is
based on the criteria specified in the definition of “Oncology Clinical Trials” in the definitions section in this
booklet. :

GAIP UW C (06-2012) 26
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LifeWise Assurance Company
Home Office: 7001-220th Street SW
Mountiake Terrace, WA 98043-2124

MENTAL HEALTH RIDER

[ IFEWISE

Benefits shall be subject to all deductibles, copayment, coinsurance, limitations, or any other provisions of the

plan,

PLAN SUMMARY - FOR ACADEMIC STUDENT EMPLOYEES

» -

Inpatient

No maximum but subject to plan maximum
benefit and must be medically necessary.’

A H OR D OR
RUBENSTEIN
PHARMIA
NIA 90% of allowable charge | 60% of allowable charge

after deductible

after deductible

Outpatient

100% of allowable charge (no

90% of allowable charge

60% of allowable

No maximum but subject to plan maximum deductible); Includes services at after deductible charge.after deductible
benefit and must be medically necessary. the StudeZﬂ Counseling Center ’

at Schmitz Hall,
PLAN SUMMARY - FOR DEPENDENTS
DEPENDENT BENEFITS NETWORK® NON-NETWORK?
Inpatient 90% of allowable charge after deductible 60% of allowable charge after deductible

No maximum hut subject to plan maximum
benefit and must be medically necessary,

Outpatient
No maximum but subject to plan maximum
benefit and must he medically necessary.

90% of allowable charge after deductible;
includes services at the Student Counseling
Center at Schmitz Hall,

60% of allowable charge after deductible

1. Network providers are healthcare providers that have a contractual arrangement with LifeWise Assurance Company.
2, Non-network providers Include all other dogtors and hospitals. These providers may bill you for charges over the allowable charge.

Mental Health Treatment
Inpatient  «

If you use a network provider for inpatient mental health services, the plan pays a percentage of covered charges.
if you use a non-network provider, the plan pays a percentage of the allowable charge. The student and
dependent Medical Plan Summaries show benefit levels.

This rider takes effect and expires at the same time as the plan to which it is attached. This rider is
subject to all the terms and conditions of the plan that are not inconsistent with its terms,

GAIP UW MH (06-2012)
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Outpatient

If you go to Hall Health for outpatient mental health services, the plan pays a percentage of covered charges. The
deductible is waived for registered students who go to Hall Health. The deductible does apply for dependents who
go to Hall Health. See the student and dependent Medical Plan Summaries for benefit levels,

The plan pays a percentage of covered charges when you see a network provider and a percentage of the
allowable charge when you see a non-network provider, as listed in the Medical Plan Summaries.

Covered academic student employees also have access to the Student Counseling Center at Schmitz Hall.
Academic student employees are covered at a percentage of the allowable charge, IISted |n the student and
dependent Medical Plan Summaries, to a recognized provider at this facility,

Mental health services means medically necessary mgatient and outpatient services provided fo freat Mental ,
Disorders covered by the diagnostic categories listed in the most current version of the Diagnostic and Statistical

Manual of Mental Disorders (DSM), published by the American Psychiatric Associalion, With the exceptlon of the

followlng categorles, codes and services: (a) Substance-related disorders; (b) life transition problems, currently
referred to as “v" codes, and diagnostlc codes 302 through 302.9 as found in the Diagnostic and Statistical
Manual of Mental Disorders (DSM), 4™ edition, published by the American Psychiatric Association; and (c) skilled
nursing facility services, home health care, residential treatment, and custodial care.

If the plan provides benefits for prescription drugs, benefits will be paid for prescription drugs to treat mental
disorders the same as and under the same terms and conditions as other prescription drugs under the plan.

This rider takes effect and expires at the same time as the plan to which it is attached. This rider is
subject to all the terms and conditions of the plan that are not inconsistent with its terms.

GAIP UW MH (06-2012) 2
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LifeWise Assurance Company I [ FEWI S E

Home Office: 7001-2201h Street SW

Mountlake Terrace, WA 98043-2124 ASSURANCE COMPANY

NEURODEVELOPMENTAL THERAPY RIDER

Benefits shall be subject to all deductibles, copayment, ceinsurance, limitations, or any other provisions of the
policy.

PLAN SUMMARY - FOR ACADEMIC STUDENT EMPLOYEES

» : A MERA " DR O O
RUBEN
PHARNIA
Neurodevelopmental Therapy 90% of allowable charge after deductible 60% of allowable charge
Children age 6 and under after deductible

PLAN SUMMARY - FOR DEPENDENTS
DEPENDENT BENEFITS NETWORK' NON-NETWORK 2

Neurodevelopmental Therapy 90% of allowable charge after deductible 60% of aliowable charge after deductible

| .Children age 6 and under..—s

1. Network providers are healthcare providers that have a contractual arrangement with LifeWise Assurance Company.
2. Non-network providers include all other doctors and hospitals. These providers may bill you for charges over the allowable charge.

Neurodevelopmental Therapy

This benefit includes cavered charges for neurodevelopmental therapy to restore and improve function for
children age 6 and younger. Maintenance services are included if significant deterioraticn of the condition would
result without the service.

This rider takes effect and expires at the same time as the plan to which it Is attached. This rider is
subject to all the terms and conditions of the plan that are not inconsistent with the terms of the rider.

GAIP UW NEU (06-2012) 1
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
7.D., by and through her parents and
guardians, J.D. and T.D., individually, on No. C11-1119RSL
behalf of THE TECHNOLOGY ACCESS
FOUNDATION HEALTH BENEFIT ORDER GRANTING
PLAN, and on behalf of similarly situated PLAINTIFFS’ MOTIONS FOR
individuals, SUMMARY JUDGMENT
Plaintiffs,
v.
GROUP HEALTH COOPERATIVE, et.
al.,
Defendants.

This mattér comes before the Court on Plaintiffs’ “Motion for Summary
Judgment re: Exhaustion of Administrative Remedies” (Dkt. # 43) and “Motion for
Partial Summary Judgment re: Clarification of Rights. to Benefits and Injunctive Relief
under ERISA” (Dkt. # 44). Plaintiffs ask the Court to find as a matter of law that they
exhausted their administrative remedies or that those remedies would be futile and to
enter a permanent injunction requiring Defendants to comply with the req'uirements of
Washington’s Mental Health Parity Act, RCW 48.46.291, which the Court previously
found to apply. The Court finds that Plaintiffs have exhausted their administrative
remedies. It further finds that Plaintiffs are entitled to a permanent injunction requiring
Defendants to adhere to the plain requirements of Washington’s Mental Health Parity
Act, Accordingly, the Court GRANTS both motions.

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 1
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I. BACKGROUND

This case concerns a dispute over healthcare benefits. Plaintiff Z.D. is the
twelve-year-old daughter and dependant of Plaintiffs J.D. (her mother) and T.D. (her
father)., See Dkt. # 45 at 2. She is a beneficiary of “The Technology Access
Foundation Health Benefit Plan” (the “Plan”), an ERISA “employee welfare benefit
plan,” 29 U.S.C. § 1002(1), underwritten and administered by Defendant Group Health
Options, Inc.~—a wholly owned subsidiary of Defendant Group Health Cooperative.
Amended Complaint (Dkt. # 3) at §{ 1-5.

In 2006, Defendant Group Health diagnosed Z.D. with two DSM-IV-TR mental

health conditions: a “moderate-severe receptive language disorder” and “other specific

developmental learning disabilities.” Dkt. # 45 at § 4; see also Dkt. # 49-1 (Exhibit B).!
At the time of her diagnoses, Z.D. was already a benéﬁciary of the Plan and began

2 speech therapy treatment for her conditions.

receiving covered non-“restorative
Circumstances changed, however, shortly before Z.D.’s seventh birthday. Plaintiff was
told that, per the Plan, non-restorative speech therapy treatments wete not covered for
individuals over the age of six and thus her treatments would no longer be covered once
she turned seven. Dkt. # 45 at 5. As aresult, Z.D. stopped going to outpatient
therapy, though she did receive some limited treatment services through her public
elementary school. Id. at § 6; Dkt. # 49-1 at 21.

Unfortunately, this limited therapy did not seem to be enough. Six months after

Z.D.’s seventh birthday, her mother complained to Z.D.’s doctor that Z.D. was

! The Court notes that this exhibit is sealed and, because it prefets that the present
Order be accessible by the public, has not disclosed any information not otherwise available
from the parties’ public filings. Nevertheless, throughout this Order the Court will cite to
sealed documents that it considered but is not publicly disclosing in order to build a more
thorough record in the event of an appeal.

. ? The Plan distinguishes between “restorative” treatment, which is intended to restote
function and is covered regardless of age, and “non-restorative” treatment, which is intended to
improve function and is not covered for individuals older than seven. E.g., Dkt. # 56-1 at 28,

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 2
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continuing to experience problems at school. In October 2007, Z.D. was evaluated
extensively at the University of Washington’s LEARN Clinic, which confirmed Group
Health’s earlier diagnosis. Dkt. # 45 at § 6; see Dkt. # 49-1 at 19-37. Group Health
covered this evaluation. Dkt. # 57 at  4; Dkt. # 57-1 at 2.

On November 28, 2007, J.D. phoned Group Health to ask if Group Health would
cover speech therapy for Z.D. Dkt. # 50-1 at 83; Opp. (Dkt. # 54) at 8. According to
Group Health’s records, it told her that Z.D.’s therapy would not be covered because she
was over the age of six. Dkt. # 50-1 at 83.

In 2008, Z.D.’s parents began payi_ng for her to receive treatment at Bellevue
Mosaic in 2008. Dkt. # 45 at § 7. In late 2008, Bellevue Mosaic recommended that
Z.D. seek a higher level of treatment than it could provide. Id. aty 8. Her parents took
her to Northwest Language and Learning Center in September 2008. Id. Shortly after,
J.D. emailed Group Health about coverage., Dkt. # 45-1 at 6-7. After she provided
some extra information requested by Group Health, id, at 8, she received a formal denial
of coverage on December 18, 2008. Group Health explained that “neurodevelopmental
speech therapy is not covered beyond the age of 6” and that Northwest Learning and
Language was not a provider within the Group Health system.” Id.at 11. Z.D.’s
parents sent her to the center anyway, paying for her treatment out of pocket beginning
in January 2009. Dkt. # 45 at ] 11, '

On September 15, 2010, Z.D. received an evaluation from Dr, Deborah Hill. 1d.
at Y 12. On October 15, J.D. sent Group Health another letter informing them of its
prior age-based denials of her requests for treatment for Z.D. and asking it to reconsider
its position. Dkt. # 45-1 at 18. She explained that she intended to enroll Z.D. at the
Northwest Language and Learning Center and added: “Please consider this letter to be

an appeal of Group Health’s denial of my requests for speech therapy and

3 This rationale is somewhat curious given that Group Health covered Z.D.’s
September and October sessions at Northwest. Dkt. # 57-1 at 4.

ORDER GRANTING PLAINTIFFS® MOTIONS FOR SUMMARY JUDGMENT - 3
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neurodevelopmental evaluation for my daughter.” Id. She also included a claim for
reimbursement for the September 15 evaluation. Id. at 19-21.

Group Health responded in a letter dated November 1, 2010. Id. at 23. Tt stated
that it did not have any record of having denied coverage for the September evaluation
and would forward her claim to the claims department. Id.

J.D. responded via a certified letter dated December 9, 2010. Id. at 25. She
wrote that she had not heard anything further from Group Health in regard to either her
general request for coverage or her specific claim for the September evaluation. Id. She
explained that because she had not received any explanation of benefits in regard to her -
request for coverage, she considered Group Health’s inaction to be a denial and wished
to appeal that denial. Id. Group Health states that it never received that letter. Opp.
(Dkt. # 54) at 11. Tt did eventually “cover” the September 15 claim, though., Compare
Dkt. # 45 at § 17 (stating that Group Health paid the claim), with Dkt. # 57 at § 6
(stating that Group Health denied coverage because Plaintiffs had used the maximum
number of mental health evaluations to which they were entitled, but that Plaintiffs still .
received the benefit of Group Health’s lower rate).

In any case, Plaintiffs continued to send Z.D. to Northwest, paying for her
therapy themselves. Dkt. # 45 at  17. On July 6, 2011, they filed the instant suit
against Defendants, alleging that Washington’s Mental Health Parity Act, RCW
48.46.291, requires Defendants to cover Z.D.’s mental health therapy sessions.
Complaint (Dkt. # 1). They seek to recover the “benefits due them due to the improper
exclusion and/or limitations of behavioral and neurodevelopmental therapy.” Amended
Complaint (Dkt. # 3) at ] 36-38 (relying on 29 U.S.C. § 1132(a)(1)(B)). And they seek
the recovery of all losses to the Plan for Defendants’ alleged failure “to act in
accordance with the documents and instruments governing the Plan.” Id. at 9 28-35

(relying on 29 U.S.C. § 1132(a)(2) (“breach of fiduciary duty”)). Finally, they ask the

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 4
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Court to enjoin Defendants from continuing to process and pay claims in a manner
inconsistent with RCW 48.46.291. Id. at §§ 3941 (relying on 29 U.S.C. § 1132(a)(3)).
After filing suit, Plaintiffs filed a claim fér each of Z.1D.’s 2011 sessions at
Northwest. Dkt. # 45 at 9 17. Group Health tendered a check in payment of these
claims on November 17,2011. Id. In a subsequent deposition, however, Group Health
stated that it had erroneously tendered that payment. Dkt. # 48-1 at 60-61 (“[I}t should
not have been paid.”).
II. DISCUSSION

In the present motions, Plaintiffs argue first that they are entitled to a legal
finding that they exhausted their administrative remedies or that those remedies would
have been futile. Dkt. # 43, Moreover, they ask the Court to enter a permanent
injunction against Defendants, enjoining “Group Health from denying coverage for
medically necessary neurodevelopmental therapy to treat insureds with DSM-IV-TR
mental health conditions simply because the insured is over six years old.” Dkt # 44,

Notably, the Court may grant Plaintiffs’ motions only if it is satisfied that tflere is
no genuine issue of material fact and that judgment is appropriate as a matter of law,
Fed. R. Civ. P. 56(c). As the moving party, Plaintiffs bear the initial burden of

informing the Court of the basis for summary judgment. Celotex Corp. v. Catrett, 477

U.S. 317,323 (1986). They must prove each and every element of their claims or

defenses such that no reasonable jury could find otherwise. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). In doing so, they are entitled to rely on nothing more
than the pleading themselves. Celotex, 477 U.S. at 322-24. Only once they make their

initial showing does the burden shift to the Defendants to show by affidavits,

depositions, answers to interrogatories, admissions, or other evidence that summary

judgment is not warranted because a genuine issue of material fact exists. Id. at 324.
To be material, the fact must be one that bears on the outcome of the case. A

genuine issue exists only if the evidence is such that a reasonable trier of fact could

ORDER GRANTING PLAINTIFFS' MOTIONS FOR SUMMARY JUDGMENT - 5
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resolve the dispute in favor of the nonmoving party. Anderson, 477 U.S. at 249, “If the
evidence is merely colorable . . . or is not significantly probative . . . summary judgment
may be granted.” Id, at 249-50, In reviewing the evidence “the court must draw all
reasonable inferences in favor of the nonmoving party, and it may not make credibility
determinations or weigh the evidence.” Reeves v. Sanderson Plumbing Prods. Inc., 530
U.S. 133, 150 (2000).

A. Exhaustion

“Section 502 of ERISA entitles a participant or beneficiary of an
ERISA-regulated plan to bring a civil action ‘to recover benefits due to him under the
terms of his plan, to enforce his rights under the terms of the plan, or to clarify his rights
to future benefits under the terms of the plan.”” Chappel v. Lab. Corp. of Am,, 232 F.3d
719, 724 (9th Cir, 2000) (quoting 29 U.S.C. § 1132(a)(1)(B)). Before a beneficiary may

bring such a claim, though, “exhaustion, at least to the level of the trustees, is ordinarily
required where an action seeks a declaration of the parties’ rights and duties under the
[ERISA] plan.” Graphic Commc’ns Unijon, Dist. Council No. 2, AFL-CIO v.
GCIU-Emp’r Ret, Benefit Plan, 917 F.2d 1184, 1187 (9th Cir. 1990) (emphasis in

original) (citations and internal quotation marks omitted), Suits raising unexhausted
claims are barred absent a showing that the relevant unexhausted plan provision is either
unenforceable or invalid. Chappel, 232 F.3d at 724.

Plaintiffs’ argument in favor of exhaustion in this case is confined to three
occasions; specifically, that “Group Health failed to (1) timely process and respond to
Z.D.’s October 25, 2010 pre[-]service request for coverage of speech therapy; (2)
institute any appeal or consideration of a pre-service speech therapy claim in response to
Z.DD.’s December 9, 2010 request to do so; and (3) timely respond to Z.D.’s September

12, 2011 post-service claim for speech therapy benefits.””

" Accordingly, the Court does not address Defendants’ arguments as to other dates.

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 6
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In response, Defendants raise three arguments. First, they contend that Plaintiff’s
“pre-service” requests were not true “pre-service” requests at all and that Group Health
therefore had no obligation to respond. Second, they contend that Group Health did
timely respond to the 2011 claim and that, even if it did not, it has since tendered
payment, mooting any claim. Finally, it argues that Plaintiffs’ administrative remedies

would not have been be futile. The Court disagrees with each of Defendants’ positions

‘and finds that Plaintiffs are entitled to judgment as a matter of law. It thus GRANTS the

motion (Dkt. # 43).
1. Exhaustion of 2010 “Pre-Service” Claims
The facts relevant to Plaintiffs’ 2010 “pre-service” requests are straightforward
and undisputed: On October 15,2010, J.D. sent Group Health a letter that recounted its
prior age-based denials of her requests for treatment for Z.D. and immediately added,
“Please consider this letter to be an appeal of Group Health’s denial of my requests for

speech therapy and neurodevelopmental evaluation for my daughter,” Dkt. # 45-1 at 18

(emphasis in original).

She further noted that she had recently had her daughter evaluated again and had
been told that she needed to “receive additional medically necessary speech therapy.”
Id. (emphasis omitted). She explained that she intended “to enroll Z.D. at Northwest
Language and Learning for the recommended speeéh therapy” and stated: “I request
that Group Health reconsider its exclusion of neurodevelopmental therapy coverage for
my daughter and provide her with coverage for neuropsychological evaluation and

speech therapy services. Both neurodevelopmental evaluation and speech therapy are

medically necessary services to treat my daughter’s developmental disabilities and

communication disorder.” Id. (emphasis in original).
In its response, Group Health did not address J.D.’s request for speech therapy,
stating only that it had no record of having denied any claims arising from a distinct

evaluation not at issue here. Id. at 23. J.D. was not dissuaded. She wrote back in a

ORDER GRANTING PLAINTIFFS* MOTIONS FOR SUMMARY JUDGMENT -7
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certified letter dated December 9, 2010, stating bluntly that she considered Group
Health’s non-response to her request for coverage to be a de facto denial of coverage.

Id. at 25. She then immediately stated again: “Please consider this letter to be an appeal

of Group Health’s denial of my requests for speech therapy and neurodevelopmental

evaluation for my daughter.” Id. (emphasis in original).

Moreover, eliminating any reasonable objective potential for ambiguity,® she
went on to cxplaih that she had “enrolled Z.D. at Northwest Language and Learning for
the recommended speech therapy” and then immediately stated again: “I request that
Group Health reconsider its exclusion of neurodevelopmental therapy coverage for my

daughter and provide her with coverage for neuropsychological evaluation and speech

therapy services. Both neurodevelopmental evaluation and speech therapy are

medically necessary services to treat my daughter’s developmental disabilities and

communication disorder.” Id. (emphasis in original).

In the face of these plain requests for coverage and notices of appeal, Defendants
argue simply that no response was required because Plaintiffs’ requests were not valid
“pre-service” claims, as defined under ERISA. See Opp. (Dkt. # 54) at 15-18. They
contend that ERISA places procedural requirements only on a “claim for a benefit under

a group health plan with respect to which the terms of the plan condition receipt of the

benefit, in whole or in part. on approval of the benefit in advance of obtaining medical

care,” 29 C.F.R. § 2560.503-1(m)(2), and that, because the Plan does not require pre-
approval of outpatient speech therapy like Z.D. was requesting, her requests did not

constitute pre-service requests. Opp. (Dkt. # 54) at 15-18. Technically speaking, the
Court agrees. J.D.’s letters would not appear to fall within the technical definition of

“Pre-service claims” set forth in the regulation.

5 To be clear, the Court sees absolutely no factual basis from which to conclude that
reasonable minds could disagree as to the import of J.D.’s correspondences. Her letters make it
clear beyond any possibility for fairminded disagreement that she was requesting both coverage
for future expected treatment at Northwest and reconsideration of prior denials,

ORDER GRANTING PLAINTIFFS® MOTIONS FOR SUMMARY JUDGMENT - §
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Notably, however, that does not mean that the regulation contemplates that
Defendants could merely sit on their hands in the face of her requests. Apart from the
specific obligations attached to “pre-service claims,” the regulation precludes claim
procedures from being “administered in a way, that unduly inhibits or hampers the
initiation or processing of claims for benefits.” § 2560.503-1(b)(3). It goes on to
specifically provide “that, in the case of a failure by a claimant or an authorized
representative of a claimant to follow the plan’s procedures for filing a pre-service
claim, within the meaning of paragraph (m)(2) of this section, the claimant or

representative shall be notified of the failure and the proper procedures to be followed in

filing a claim for benefits.” § 2560.503-1(c)(1)(i) (emphasis added). Compare

§ 2560.503-1(c)(1)(ii) (noting requirements), with Dkt. # 45-1 at 18 (naming “a specific
claimant; a specific medical condition or symptom; and a specific treatment . . . for
which approval is requested”),

As explained by the Department of Labor, which promulgated the regulation, “a
group health plan that requires the submission of pre-service claims, such as requests for
preauthorization, is not entirely free to ignore pre-service inquiries where there is a basis

for concluding that the inqﬁirer is attempting to file or further a claim for benefits,

although not acting in compliance with the plan’s claim filing procedures.” U.S.
Department of Labor FAQs About the Benefits Claim Procedure Regulations (“DOL
FAQs”), available at http://www.dol.gov/ebsa/faqs/fag_claims_proc_reg.html, at A-5
(emphasis added). Rather, “the regulation requires the plan to inform the individual of
his or her failure to file a claim and the proper procedures to be followed.” Id.; see

Barboza v, Cal. Ass’n of Prof’] Firefighters, 651 F.3d 1073, 1079 (9th Cir. 2011)

(deferring to the Secretary of Labor’s interpretation of § 2650.503-1 because “[w]hen
evaluating conflicting interpretations of an administrative regulation, we are required to

give ‘substantial deference’ to the agency’s interpretation of its own regulations”).

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 9
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Thus, even assuming that J.D.’s letter was an inappropriate pre-service claim, the
Court finds it beyond any possibility for fairminded disagreement that Group Health had
“a basis” for concluding that J.D. was “attempting to file or further a claim for benefits.”
Compare Dkt. # 45-1 at 18, with DOL FAQs, at A-5. Group Health therefore had an
obiigation to inform her of the shortcoming of her request—that, as Defendants now
contend, it was not an appropriate pre-service claim—and of the proper procedure for
filing a claim, i.e., either concurrently or post-service.® Compare § 2560.503-1(c)(1)(D),
with Dkt. # 48-1 at 80 (noting that C_}roup Health recognizes pre-service, concurrent, and
post-service claims). Because it failed to do either, Plaintiffs’ claims are deemed
exhausted, §2560.503-1(1) (“In the case of the failure of a plan to establish or follow
claims procedures consistent with the requirements of this section, a claimant shall be
deemed to have exhausted. the administrative remedies available under the plan and shall
be entitled to pursue any available remedies under section 502(a) of the Act on the basis
that the plan has failed to provide a reasonable claims procedure that would yield a |
decision on the merits of the claim.”).

Moreover, the fact that the Plaintiffs may not have filed a claim contemplated by
§ 2560.503-1(m)(2) does not mean that it was not a valid claim under the terms of the
Plan itself. As § 2560.503-1(a) states, it “sets forth minimum requirements for employee
benefit plan procedures pertaining to claims for benefits by participants and
beneficiaries.” Id. (emphasis added). It does not preclude a Plan from providing greater
protections. See Chappel, 232 F.3d at 724 (noting the distinction between rights and
benefits accorded “by the statutory provisions of ERISA itself” and rights and benefits

provided “by the contractual terms of the benefits plan™). And in this case, the Plan does

§ As Plaintiffs point out, Group Health is a fiduciary. The law does not permit it to
simply sit on its hands while a beneficiary unsuccessfully attempts to “navigate the byzantine
bureaucracy of a health carrier,” Mot. (Dkt. # 43) at 15. It had a duty to aid J.D. in her
attempts to present a claim. See § 2560.503-1(c)(1)(i).

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 10
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not expressly incorporate § 2560.503-1(m)(2)’s definition of or otherwise define “pre-
service claim.” It simply states:

D. Claims

Claims for benefits may be made before or after services are
obtained. To make a claim for benefits under the Agreement., a
Member (or the Member’s authorized representative) must contact
GHO Customer Service, or submit a claim for reimbursement as
described below. Other inquiries, such as asking a health care
provider about care or coverage, or submitting a prescription to a

pharmacy, will not be considered a claim for benefits.
¥ k%

GHO will generally process claims for benefits within the
following timeframes after GHO receives the claims:

$ Pre-service claims — within fifteen (15) days. ~

$ Claims involving urgently needed care — within seventy-two
(72) hours.

$ Concurrent care claims — within twenty-four (24) hours.

$  Post-service claims — within thirty (30) days.

Timeframes for pre-service and post-service claims can be
extended by GHO for up to an additional fifteen (15) days.
Members will be notified in writing of such extension prior to the
expiration of the initial timeframe.

Dkt. # 56-2 at 6 (2010 Plan Benefit Booklet); accord Dkt # 56-2 at 59 (2011 Plan
Benefit Booklet); see also Dkt. # 56 at § 4 (stating that the 2010 Contract was effective
March 1, 2010, and the 2011 Contract was effective March 1, 2011).

Undoubtedly recognizing the lack of textual support for its litigation position,

Defendants argue that Group Health nonetheless applies the ERISA definition of “pre-

" The Court recognizes that the Supreme Court has distinguished between summary
documents and Plan terms, CIGNA Corp. v. Amara, 131 S. Ct. 1866, 1878 (2011)
(“[SJummary documents, important as they are, provide communication with beneficiaries
about the plan, . . . their statements do not themselves constitute the terms of the plan for
purposes of § 502(a)(1)(B).” (emphasis omitted)). Noting that the “GHO Booklets” relied upon
by the parties themselves state they are “not the contract itself,” e.g., Dkt. # 56-2 at 2, 51, the
Court directed the parties to file the actual contracts, Dkt. # 69. The parties subsequently filed
those documents, pointing out, however, that the contracts themselves do not provide specific
terms. Instead, they incorporate as Plan terms the provisions set forth in the GHO Booklets.
E.g., Dkt. #70 at 34 9 1. The Court therefore treats the Booklet terms as the Plan terms.

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 11
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service” claim. In support, they offer only the deposition testimony of Carroll Candace,
one of their Rule 30(b)(6) deponents, arguing that she testified that “such claims need to
be ‘contractually contingent’ on Group Health’s advance approval.” Opp. (Dkt. # 54) at
18 (citing Dkt. # 48-1 at 80). The Court finds no support for that assertion.

The entirety of the relevant exchange between Ms, Carroll and Plaintiffs’ counsel
was as follows:

Q: Do you also deal with situations where there is a pre-
service request for authorization?

A: Yes. ' :

Q: And that’s a situation where somebody is asking Group
Health under the contract to approve benefits before the service has
been provided, right?

A Exactly.

Q: And that would then be sort of contractually contingent
upon Group Health saying, yes, we bless this for payment in
advance?”

A: Yes :

Q: Ttend to call those pre-service claims, Is that what Group
Health calls them as well? :

A: We call them —yes, I technically call them that, but Group
Health doesn’t necessarily do that, That’s a health care reform term.
So yes, I do use the word claim because ERISA uses the word claim.

k % ok
A: It’s a claim against benefit pre-service versus a claim to

pay.
*

Q: How does Group Health determine whether an individual
is making a request for a pre-service claim?

A: The request comes in prior to the delivery of care.

Dkt. # 48-1 at 80 (emphasis added). As the whole conversation makes clear, Ms. Carroll
not only fails to ever condition her understanding of the Plan term on the need for pre-
approval, she expressly distinguishes Group Health’s understanding of its terms from the
stétutory definitions. Id. Furthermore, when asked point blank to identify how Group
Health determines if “an individual is making a request for a pre-setvice claim,” she
relies on only one condition: the timing of the claim. Id. Accordingly, the Court finds

that Defendants have failed to offer any evidence sufficient to give rise to a genuine issue

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 12
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as to the import of Group Health’s terms. Anderson, 477 U.S. at 249-50 (“If the
evidence is merely colorable . . . or is not significantly probative . . . summary judglnent
may be granted.”). The October 25 letter served as “a claim for benefits under the
Agreement” to which Group Health was obligated to respond.

And, of course, Group Health did respond. Moreover, it did so within the 15-day

period set forth by the Plan for “processing” pre-service claims rather than the 30-day

post-service review period, further reinforcing its understanding of its own terms’
requirements. Dkt. # 45-1 at 23. It informed J.D. that it had no record of a denial and
advised her that it had “forwarded her information to the claims department for
processing.” Id. Dissatisfied with Group Health’s response, J.D. again wrote to appeal
Group Health’s apparent de facto denial, wisely mailing her letter via certified mail.
Group Health concedes it never responded to that letter, claiming that it never even
received it. Opp. (Dkt. # 54) at 11. That claim is ultimately insufficient to overcome
Plaintiffs’ exhaustion contention, however, Plaintiffs have presented evidence of both
their mailing and Group Health’s receipt of their December 9, 2010 letter. Dkt # 45-1 at
25,27-28. Inresponse, Defendants merely assert non-receipt. And it is settled law that
“[rh]erely stating that the document isn’t in the addressee’s files or records . . . is
insufficient to defeat the presumption of receipt.” Huizar v. Carey, 273 F.3d 1220, 1223
n.3 (9th Cir. 2001).

- Thus, in sum, the Court finds that, in addition to being able to claim, the benefit of
the automatic exhaustion provision of § 2560.503-1(1), Plaintiffs fulfilled their
exhaustion obligations under the Plan itself. They both presented their 2010 claims to
Group Health as the Plan terms required and subsequently appealed Group Health’s de
facto denial. Accordingly, under either theory, the Court finds that Plaintiffs 2010 claims
are exhausted. See Barboza, 651 F.3d at 1076 (“[TThe ‘applicability vel non of

exhaustion principles is a question of law’ that ‘we consider . . . de novo.””).

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 13
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2. Exhaustion of the 2011 Claim
Next, the Court whether Plaintiffs exhausted their 2011 post-service claim.,

| Notaﬁly, Group Health tendered a check in pattial payment of these claims on
November 12, 2011—60 days after the claim was filed. See Dkt. # 57-2 at 4 (noting that
Group Health paid $609.00 of the $810.00 claimed). The only amount it declined to pay
was Plaintiffs’ Plan-designated co-pay amount. Accordingly, Defendants assert that
there is no adverse benefit determination to appeal. Plaintiffs disagree. They assert that
Group Health’s decision not to pay the entirety of the claim constituted an “adverse
benefit determination.” Dkt. # 62 at 10-11. And, because Group Health did not provide
them with notice of that adverse decision within 30 days of its receipt of their claim as
required by .§ 560.503-1(£)(2)(iii)(B), the automatic exhaustion provisions of
§ 2560.503-1(1) were triggered.® The Court agrees.

While Defendants are correct in their assertion that “the regulation does not
address the periods within which payments that have been granted must be actually paid
or services that have been approved must be actually rendered,” DOL FAQs, at A-10,
that is not the crux of Plaintiffs’ claim. To the contrary, Plaintiffs note that the regulation
defines “adverse benefit determination” as any “failure to provide or make payment (in

whole or in part).” § 2560.503-1(m)(4) (emphasis added). They argue that this includes

even denials based on the imposition of co—pays, pointing out that this is the official
position of the Department of Labor. DOL FAQs, at C-12 (answering the question, “If a
claimant submits medical bills to a plan for reimbursement or payment, and the plan,
applying the plan’s limits on co-payment, deductibles, etc., pays less than 100% of the

medical bills, must the plan treat its decision as an adverse benefit determination?” in the

¥ Plaintiffs also complain that Group Health has since indicated that it should not have
paid any of the claim. See Dkt. # 48-1 at 50-61 (statement by one of Defendants’ Rule
30(b)(6) deponents, Dean Solis, the acting associate of “Western Washington Health Plan
Operations,” that Group Health should not have paid the claim). As a result, Plaintiffs rightly
fear that Group Health could seek to clawback those funds at any time.

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 14
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affirmative because “[i]n any instance where the plan pays less than the total amount of
expenses submitted with regard to a claim, while the plan is paying out the benefits to
which the claimant is entitled under its terms, the claimant is nonetheless receiving less
than full reimbursement of the submitted expenses.”). The Court sees no reason not to

defer to this interpretation. See Barboza, 651 F.3d at 1079.

Thus, the undisputed fact that Group Health did not pay the entirety of the claim
constituted a partial denial of benefits and thus an adverse benefits determinaﬁon.

§ 2560.503-1(m)(4). Accordingly, Group Health was required to inform Plaintiffs of this
partial denial within 30 days of receiving the claim. § 560.503-1(f)(2)(iii)(B). Plaintiffs
assert that it failed to do so, and, in response, Defendants essentially concede the point,
Accordingly, the Court finds that Plaintiffs’ 2011-based claim is exhausted.

3. Fatility |

Because the Court finds that Plaintiffs exhausted both of the claims that are the
subject of this motion, it does not reach the issue of futility,

Notably, though, the Court wishes to point out that Defendants’ position on
futility—that administrative remedies may not have been futile because, despite the fact
that the Plan does not permit coverage of non-restorative mental health therapies for
individuals over the age of six,” Group Health sometimes paid them anyway—is
troubling. As Plaintiffs point out, ERISA fiduciaries are not permitted to process claims
on a whim. Rather, they are required to do precisely the opposite: “a fiduciary shall
discharge his duties with respect to a plan solely in the interest of the participants and

beneficiaries and . . . in accordance with the documents and instruments governing the

? To be clear, the Court agrees with Plaintiffs that Defendants’ official position
throughout this litigation has been that the Plan “required Group Health to deny
neurodevelopmental therapy benefits for claimants over six years old,” Dkt. # 19 at 7, and that
the record is replete with examples of Defendants asserting Group Health’s official position.
See, e.g., Mot. (Dkt. # 43) at 21-27 (summarizing the many instances in which Group Health
asserted its official position); Reply (Dkt. # 62) at 5-8 (same). Certainly, Defendants filed two
motions premised on that position. Dkt. ## 7, 31. It is the entire reason this case exists.

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 15
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plan insofar as such documents and instruments are consistent with the provisions of
[ERISA]” 29 U.S.C. § 1104(a)(1)(D). Moreover,

The claims procedures for a plan will be deemed to be reasonable
only if. . . [t]he claims procedures contain administrative processes
and safeguards designed to ensure and to verify that benefit claim
determinations are made in accordance with governing plan
documents and that, where appropriate, the plan provisions have
been applied consistently with respect to similarly situated claimants.

29 C.F.R. § 2560.503-1(b)(5).

Thus, in attempting to win the exhaustion battle, Defendants essentially concede
the war by representing to this Court that Group Health deviates from the Plan’s terms to
pay claims not permitted under the Plan contract. E.g., Opp. (Dkt. # 54) at 23
(“Notwithstanding Group Health’s policy limiting speech benefits to children under 7,
the record shows that in Z.D.’s case Group Health paid speech therapy claims when she
submitted them. . . . But even though those payments may have been ‘error’ in the sense
that they were inconsistent with the TAF Contract, that ‘error’ has benefitted Plaintiffs
every time . . ..”)., The Court has no choice but to treat this representation as a
concession that Group Health is administering the Plan in an arbitrary and capricious
fashion, i.e., that it is wholly failing to act as a fiduciary.

B. Imjunctive Relief

The Court next considers Plaintiffs’ motion for “an order and judgment under
ERISA clarifying that neurodevelopmental therapy to treat insureds with DSM-IV-TR
mental health conditions may not be denied simply because the insured is over the age of
six” and “enjoin[ing] Group Health from denying coverage for medically necessary
neurodevelopmental therapy to treat insureds with DSM-IV-TR mental health conditions
simi)ly because the insured is over six years old.” Mot. (Dkt. # 44) at 7.

In opposition, Defendants raise three arguments: First, that “Group Health treats
all neurodevelopmental disorders the same”; second, that “Plaintiffs’ own experience

demonstrates the lack of an actual or imminent injury”; and third, that “the

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 16
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Neurodevelopmental Therapies Mandate specifically permits terminating speech therapy
atage 7.” Opp. (Dkt. # 53) at 15. The Court finds none persuasive. Rather, it finds that
no genuine issue of material fact exists and that Plaintiffs are entitled to judgment as a
matter of law under 29 U.S.C. § 1132(a)(1)(B) and (a)(3). It thus GRANTS Plaintiffs’
motion (Dkt. # 44).
1. Revisiting the Neurodevelopmental Therapies Mandate Issue

The Court thinks it prudent to start with Defendant’s third argument: their third
attempt to convince this Court that “the Neurodevelopmental Therapies Mandate
specifically permits terminating speech therapy at age ’7” and that the Mental Health
Parity Act must therefore be interpreted in such a fashion that it does not require
neurodevelopmental therapy coverage. Opp. (Dkt. # 53) at 15. As the Court stated in its

prior resolution of this same argument,'” the issue is not whether the Mandate requites

coverage. Plainly it does not. Neither is there any dispute as to whether the Mental

‘Health Parity Act repealed the Mandate. Again, plainly it did not. The only issue is

whether the two statutes conflict, and as the Court has found on two separate occasions,
they do not. Order (Dkt. # 30) at 8; Order (Dkt. # 36) at 2-3.

The previously enacted Mandate required “coverage for neurodevelopmental
therapies for covered individuals age six and under.” RCW 48.44.450(1). 1t established
a coverage floor, not a ceiling. Thus, the subsequently enacted Mental Health Parity Act
merely imposed an additional, distinct requirement that mental health coverage “be
delivered under the same terms and conditions as medical aﬁd surgical services.” H.B,
1154, 59th Leg., Reg. Sess., § 1 (Wash. 2005); see, ¢.g., Order (Dkt. # 30); Order (Dkt. #

36). There does not exist even a close question as to whether there is a conflict between’

'* The Court disagrees with Defendants’ representations regarding the “newness” of
their argument. As before, Defendants contend that the Neurodevelopmental Therapies
Mandate does not require coverage after an individual turns seven. As before, they argue that
the Mental Health Parity Act did not repeal the Neurodevelopmental Therapies Mandate. And,
as before, they contend that the two statutes conflict and that the Mandate trumps the Parity
Act. There is nothing materially new about Defendants’ argument.

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 17
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1 {| the statutes under established Washington law."!

2 In any case, as it appears that the message has yet to be received, the Court wishes

to be clear: The coverage at issue in this case is the product of RCW 48.46.291, not the

(98]

Neurodevelopmental Therapies Mandate. The Mandate continues to apply, requiring
5 “coverage for neurodevelopmental therapies for covered individuals age six and under.”

RCW 48.44,450(1). And while the Mandate no longer applies after a child turns seven,

j RCW 48.46.291 does. By its plain terms, it requires health maintenance organizations
like Group Health to provide coverage for “mental health services” at increasing levels

’ of parity with the coverage such entities provide for medical and surgical services. Sece

? RCW 48.46.291(2)(21)—(0).

10 2. Statutory Treatment Requirements

1 The Court next considers Defendants’ contention that, since January 2011, they

12

have brought their policies in conformity with the Mental Health Parity Act and that an
13 1 injunction is therefore unnecessary.'> Opp. (Dkt. # 53) at 17. The Court disagrees.

14 The Court notes at the outset that Defendants paint a much rosier picture of their
15 || policies in their briefs than they apply in practice. For example, Defendants argue that
16 || they are in compliance with RCW 48.46.291(2)(c) because Group Health applies the

17 Il same treatment limitations to mental health therapy services that it applies to all therapies
18 || services. Opp. (Dkt. # 53) at 16 (“Group Health imposes a treatment limit (age seven) on
192 limited set of therapies (speech therapy, physical therapy and occupational therapy)

20 that treat medical and mental conditions alike.”). In actuality, however, Group Health

does not apply an age-based treatment limitation across the board 1o all therapies related

21

22 " A litany of Washington state courts have held the same. See, e.g., D.F. v. Wash,
State Health Care Auth., No. 10-2-294007 SEA; Dkt. ## 74, 74-1 (listing decisions).
23

2 The Court notes that Defendants mischaracterize Plaintiffs’ request. To be clear,

24 || Plaintiffs do not request that the Court find that an age limit is never appropriate under any
circumstance. Opp. (Dkt. # 53) at 15-16. They assert only that Group Health cannot impose
25 || an age-based treatment limitation on neurodevelopmental therapies unless it generally imposes
that same limit on “medical and surgical services.”

26
ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 18
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to medical and surgical services. See Dkt. # 56-2 at 82 (2011 terms)."” It applies an age-
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'3 The Plan states;

G. Rehabilitation Services.

1. Rehabilitation services are covered as set forth in this section, limited
to the following: physical therapy; occupational therapy; massage
therapy; and speech therapy to restore function following illness, injury
or surgery. Services are subject to all terms, conditions and limitations of
the Agreement including the following:
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a. All services require a prescription from either a MHCN or
community physician and must be provided by a MHCN-approved or
Community Provider rehabilitation team that may include medical,
nursing, physical therapy, occupational therapy, massage therapy and
speech therapy providers.

b. Under the Community Provider option, inpatient rehabilitation
services must be authorized in advance by GHO.

c. Services are limited to those necessary to restore or improve
functional abilities when physical, sensori-perceptual and/or
communication impairment exists due to injury, illness or surgery.
Such services are provided only when significant, measurable
improvement to the Member’s condition can be expected within a sixty
(60) day period as a consequence of intervention by covered therapy
services described in paragraph a., above.

d. Coverage for inpatient and outpatient services is limited to the
Allowance set forth in the Allowances Schedule.

Excluded: inpatient Residential Treatment services; specialty
rehabilitation programs; long-term rehabilitation programs; physical
therapy, occupational therapy and speech therapy services when such
services are available (whether application is made or not) through
programs offered by public school districts; therapy for degenerative or
static conditions when the expected outcome is primarily to maintain
the Member’s level of functioning (except as set forth in subsection 2.
below); recreational, life-enhancing, relaxation or palliative therapy;
implementation of home maintenance programs; programs for treatment
of learning problems; any services not specifically included as covered
in this section; and any services that are excluded under Section V.

2. Neurodevelopmental Therapies for Children Age Six (6) and

ORDER GRANTING PLAINTIFFS® MOTIONS FOR.SUMMARY JUDGMENT - 19
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based limitation only to a narrow subcategory of medical and surgical services, namely,

non-rehabilitative therapies—“therapy for degenerative or static conditions when the

v

expected outcome is primarily to maintain the Member’s level of functioning,” as

opposed to “restore ﬁlnctiqnhfglthﬁiﬂg illness, injury or surgery.” Id. (emphasis added).
ﬁ;;,;;r;;lg,éroup In—‘Igalth applies its age-based limitation to only a sub-category of a
sub-category of its covered services: non-rehabilitative, therapy services.

In any case, the end result of Group Health’s actions is simple. As Defendants
concede, “Group Health’s “official policy’” remains to terminate “neurodevelopmental
therapies at age seven.” Opp. (Dkt. # 53) at 16 (“The plain language of the TAF
Contract makes fhis equal treatment clear: the Neurodevelopmental Therapies benefit
does not distinguish between types of conditions, but simply grants coverage for
neurodevelopmentally disabled children (regardless of whether the neurodevelopmental
disability is “mental” or “physical”), subject to common treatment limitations (e.g., no
coverage after age six).”). They defend this practice by pointing to a single line of RCW

48.46.291(2)(c): “Treatment limitations or any other financial requirements on coverage

Under, Physical therapy, occupational therapy and speech therapy
services for the restoration and improvement of function for
neurodevelopmentally disabled children age six (6) and under shall be
covered. Coverage includes maintenance of a covered Member in cases
where significant deterioration in the Member’s condition would result
without the services. Coverage for inpatient and outpatient services is
limited to the Allowances set forth in the Allowances Schedule.

Excluded: inpatient Residential Treatment services; specially
rehabilitation programs; long-term rehabilitation programs; physical
therapy, occupational therapy and speech therapy services when such
services are available (whether application is made or not) through
programs offered by public school districts; recreational, life-enhancing,
relaxation or palliative therapy, implementation of home maintenance
programs; programs for treatment of learning problems; any services not
specifically included as covered in this section; and any services that are
excluded under Section V.

Dkt. # 56-2 at 82 (some emphasis omitted).

ORDER GRANTING PLAINTIFFS’ MOTIONS FOR SUMMARY JUDGMENT - 20
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for mental health services are only allowed if the same limitations or requirements are
imposed on coverage for medical and surgical services .. ..” They contend that because

Group Health essentially excludes all non-restorative “rehabilitative therapies related to

| medical and surgical services,” it may similarly exclude all coverage for similar non-

restorative mental health or neurodevelopmental disorders. See Opp. (Dkt. # 53) at 17.
The Court finds two problems with this interpretation. First, Defendant’s
interpretation ignores the full text of RCW 48.46.291. Even the subsection containing

the clause relied upon by Defendants states plainly:

(2) All health benefit plans offered by health maintenance
organizations that provide coverage for medical and surgical services

shall provide:

(c) For all health benefit plans delivered, issued for delivery, or
renewed on or after July 1, 2010, coverage for:

(i) Mental health services. The copayment or coinsurance for
mental health services may be no more than the copayment or
coinsurance for medical and surgical services otherwise
provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser
copayment, coinsurance, or other cost sharing than other
medical and surgical services are excluded from this
comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or
stop loss for medical, surgical, and mental health services. If
the health benefit plan imposes any deductible, mental health
services shall be included with medical and surgical services
for the purpose of meeting the deductible requirement.
Treatment limitations or any other financial requirements on
coverage for mental health services are only allowed if the
same limitations or requirements are imposed on coverage for
medical and surgical services . . .,

RCW 48.46.291(2)(c)(i) (emphasis added). And the statute defines “mental health
services” as “medically necessary outpatient and inpatient services provided to treat
mental disorders covered by the diagnostic categories listed in the most current version

of the diagnostic and statistical manual of mental disorders, published by the American
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psychiatric association,” with exceptions not at issue here. RCW 48.46.291(1). Thus,

the Act plainly imposes a baseline coverage requirement requiring Group Health

“provide . . . coverage for” Z.D.’s “medically necessary” treatment for her DSM-IV-TR
mental health conditions without any regard for whether that treatment is restorative or
non-restorative. RCW 48.46.291(2)(c)(i); see RCW 48.46.291(2)(a)(i), (b)(1)."

Second, Defendants’ focus on the final clause of subsec;ion (c)(i) ignores the
history and structure of the statute. As enacted, the statute is meant to impose
increasingly stringent requirements on entities like Group Health every two years, RCW

48.46.291(2)(a)~(c). Thus, the addition of the treatment limitation is not meant to

weaken or supplant the baseline coverage requirement, it is meant to bolster it by further

limiting the conditions an entity like Group Health can impose on its coverage of mental

hcalth conditions like Z.D.’ s, Id In short, the clause precludes Group Health from

1mposmg preclsely the sort of tailored hmltatlons at issu ug here———llmltatlons that would

L T B st R R L

defeat the very purpose of the statute: prov1d1ng coverage,

In sum then, the Court finds that RCW 48.46.291(2)(c)(i) requires Group Health

to provide coverage for “medically necessary outpatient and inpatient services provided
to treat mental disorders covered by the diagnostic categories listed in the most current
version of the diagnostic and statistical manual of mental disorders, published by the
American psychiatric association,” with those limited exceptions set forth in the statute,

RCW 48.46.291(1). And it finds that the final clause of subsection (c)(i) only further

precludes Group Health from imposing treatment limitations it does not generally

1| “impose[] on coverage for medical and surgical services.” RCW 48.46.291(2)(c)(i).

Accordmgly, because Group Health does not exclude individuals over the age of six

P S— g

'* This interpretation is also supported by the Washington Senate Bill Report for the
Parity Act, which states: “Background: Current Washington law does not require health
carriers to include mental health coverage in any benefit plan. . ., Summary of Bill:
Beginning January 1, 2006{,] a health benefit plan that provides coverage for medical and
surgical services must provide coverage for mental health services and prescription drugs to
treat mental disorders.” Dkt. # 9 at 40-41.
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from coverage for medical and surgical services or even impose an age-based limitation

L

on its therapy coverage in general, it may not impose that limitation on non-restorative

e

mental health therapy coverage." o

3. Actual or Imminent Injury

Finally, the Court turns to Defendants’ contention that Plaintiffs cannot show a
likelihood of irreparable injury.

The crux of Defendants’ position is, again, that regardless of Group Health’s
actual policies, they may in fact pay future claims.'® As Defendants state: “Apart from
Group Health’s policies, Plaintiffs’ actual experience with Group Health’s claims
practice belies their claim that Group Health ‘systematicfally] violates . . . plan terms’ or
will do so in the future.” See Opp. (Dkt. # 53) at 17.

First and foremost, this contention is patently deficient as E; matter if law, As
stated, ERISA requires “a fiduciary [to] discharge his duties with respect to a plan solely
... in accordance with the documents and instruments governing the plan.” 29 U.S.C,

§ 1104(2)(1)(D). Accordingly, it is no excuse for Defendants to represent that the Plan
precludes the coverage sought, and yet simultaneously argue that, “[w]hile there may be
some discrepancy between Group Health’s practice and its official policy toward
neurodevelopmental therapies, . . . its practice has changed in Plaintiffs’ favor,
suggesting a strong like]ihpod of future coverage.” Opp. (Dkt. # 53) at 20. The Court
will not leave Plaintiffs at the mercy of Group Health’s plainly arbitrary application of its

own Plan terms or its ever-evolving understanding of Plaintiffs’ entitlement to coverage.

v

15" Accordingly, it would also seem that Group Health cannot condition coverage on the
availability of treatment through “programs offered by public school“districts.” Cf, Dkt. # 56-2
at 82 (2011 terms).

'8 Defendants also contend that Plaintiffs conceded that they have no plans to start .
speech therapy again, Opp. (Dkt. # 53) at 19, As they concede, though, that is no longer the
case, Id, Moreover, as the entirety of the record in this case makes clear, every doctor who has
evaluated Z,D. has recommended that she get treatment. And her parents’ desire to follow
doctor’s recommendations is the impetus for this case,
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Moreover, Group Health’s boots on the ground clearly do not share the same
impression as its lawyers as to Plaintiffs’ likelihood of future coverage. As one of its
regional managers, Tomi McVay, testified in her role as Rule 30(b)(6) deponent:

Q: Soifaperson comes to you who is.age seven, has a
neurodevelopmental problem, disorder—Ilet’s go even further and

say that they have diagnosed DSM-IV-TR diagnoses as well.
, "y

The person then comes to you and says, “I understand that I’m not
covered under the neurodevelopmental benefit because I’'m age
seven, am I covered under the rehab benefit?”

And the first thing you do {is] determine whether they are
trying to improve their function or restore function? Is that what
goes on clinically?

A: 1do an evaluation and I send it to clinical review.

Q: And if the evaluation concludes that they’re seeking
-speech therapy to not just restore previous function but to improve
function, your expectation is that Group Health would determine that

to be not medically necessary?
L

A: Typically, yes.

Q: And that’s your current understanding up to today, is that
correct?.

A: Yes. ...

Dkt. # 64 at 27. Furthermore, she goes on to note that there have been “[l]ess than
seven” cases in which treatment has continued to be covered after the individual turned
seven. Id. It thus appears that both Defendants’ policies and its practices do not favor
Plaintiffs’ chances of obtaining the coverage to which she is entitled absent an injunctive
order—acutely démonstraﬁing the need for the Court “to clarify [Plaintiffs’] rights to
future benefits under the terms of the plan.” 29 U.S.C. § 1132(a)(1)(B).
. L

In sum, the Court finds (1) that RCW 48.46.291 is effective against Group Health,
(2) that neither Group Health’s policies nor its practices adhere to the statute’s mandates,
and (3) that Plaintiffs have more than demonstrated a substantial likelihood of harm
absent injunctive relief. Accordingly, the Court GRANTS Plaintiffs’ motion for
declaratory and injunctive reliefunder § 1132(a)(1}(B) and (a)(3). The Court ORDERS
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Defendants to cease denying coverage for medically necessary neurodevelopmental
therapy to treat insureds with DSM-IV-TR mental health conditions simply because the
insured is over six years old. Moreover, the Court ORDERS Defendants to cease their
application of any treatment limitations that are not generally “imposed on coverage for
medical and surgical services.” RCW 48.46.291(2)(c)(i). The Court will not look kindly
on failures to immediately implement its directive,

NI. CONCLUSION

For all of the foregoing reasons, the Court GRANTS Plaintiffs’ “Motion for
Summary Judgment re: Exhaustion of Administrative Remedies” (Dkt. # 43) and
“Motion for Partial Summary Judgment re: Clarification of Rights to Benefits and
Injunctive Relief under ERISA” (Dkt. # 44).

Plaintiffs exhausted their 2010 and 2011 claims and have demonstrated as a
matter of law that Gréup Health’s policies and its actions fail to comport with the plain
requirements of Washington’s Mental Health Parity Act. Accordingly, they are entitled
to declaratory relief. Moreover, because they have demonstrated a strong likelihood of
future irreparable injury absent injunctive relief, the Court ORDERS Defendants to
immediately cease denying coverage for medically necessary neurodevelopmental
therapy to treat insureds with DSM-IV-TR mental health conditions simply because an
insured is over six years old. Defendants must immediately cease their application of
any treatment limitations that are not generally “imposed on coverage for medical and

surgical services.” RCW 48,46.291(2)(c)(i).

DATED this 1st day of June, 2012,

IS Casmitc

Robert S. Lasnik
United States District Judge
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HON. MICHAEL ], TRICKEY
Noted for Hearing: November 9, 2012 at 9:30 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

A.G., by and through his parents, J.G. and .
K.G., and K.N. and T.N., by and through NO. 11-2-30233-4 SEA
their parents P.N. and L.N., each on his or
her own behalf and on behalf of all similarly { PLAINTIFFS' MOTION FOR PARTIAL

situated individuals, SUMMARY JUDGMENT REGARDING
Plaintiffs, VISIT LIMITS
" AND

PREMERA BLUE CROSS and LIFEWISE OF

WASHINGTON, Washington corporations, | MOTION FOR PERMANENT
INJUNCTIVE RELIEF PURSUANT TO

Defendants. CR 65 (a)(2)

. INTRODUCTION

Since April 26, 2012, Premera has ignofed the Court's declaratory
judgment that under the Mental Health Parity Act, neurodevelopmental therapies to
treat DSM-IV conditions must be covered as “mental health services.” The insurer
continues to violate the law in two ways: (1) Premera continues to exclude coverage of
neurodevelopmental therapies entirely in its contracts and coverage policies; and (2)
for some limited diagnoses (including autism), the insurer covers the therapies as
“yehabilitation services,” not mental health services, and lumps speech, occupational
physical and massage therapies together to apply an aggregate annual visit limit cap.

Plaintiffs ask the Court to take the following action to protect the rights of

Plaintiffs K.N. and T.N. and proposed class members: First, the Court should enjoin

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT SII{IA&E;}K&%"’E gggfal‘;;)MORE
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 1 SEATTLE, WASHIMGTON 98304

TEL. (206) 223-0303 FaX (206) 223-0246

P.A. 000093
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Premera to cease its application of its neurodevelopmental therapy exclusion to class
members and to cover neurodevelopmental therapies to treat DSM-IV conditions as
“mental health services.”

Second, the Court should further rule that Premera’s “lump and cap”
visit limits also violate the Mental Health Parity Act. This arbitrary cap is not applied
generally to medical and surgical services. It has nothing to do with the medical
necessity of the therapy - it is automatically imposed on medically necessary care once
the arbitrary cap is reached. The “lump and cap” provision violates the plain language
of the Mental Health Parity Statute. Of course, it also violates the plain language of this
Court’s April 26 Order:

Under the Mental Health Parity Act, Defendants must
provide coverage for all medically necessary “mental health
services” to the same extent as they provide coverage for
other medical and surgical services. Neurodevelopmental
therapies are “mental health services” designed to treat
autism, a mental disorder listed in the DSM-IV. Since
neurodevelopmental therapies may be medically necessary to
treat autism, Defendants cannot use a blanket exclusion to
deny coverage for those therapies.

Order Granting Plaintiff’s Motion for Partial Summary Judgment and Injunctive Relief
and Denying Defendants’ Motion to Dismiss, April 26, 2012, p. 3 (emphasis added).
Premera knows full well that its “lump and cap” limitation is illegal, It
has repeatedly and publicly represented that all visit limits on mental health services
must be abolished due to the requirements of the Parity Act. As Premera informed

A.G. in June 2010:

Mental Health Care benefits of your plan will be revised to
comply with the new state requirements for equivalent
benefits for mental health care treatment. Under this law,
member cost-sharing requirements (deductibles, copays and
coinsurance), benefit limits, including network restrictions,
may not be more restrictive than the common or most

PLAINTIFES' MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIA;T;;}X&‘E% E‘IJ’Y?SBIZ;MORE
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 2 SEATILE, WASHINGTON 98104
TEL. (206) 223-0303  FAX (206) 223-0246
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frequent cost-sharing requirements, benefit limits or network
restrictions that apply to medical or surgical benefits.

Effective July 1, 2010, your contract is amended to reflect
coverage for Mental Health Care services as stated above.
Benefits for Mental Health Care will be subject to the same
calendar year deductible, coinsurance or copays as you
would pay for inpatient services and outpatient visits for
other covered medical conditions and do not have an annual
or separate benefit limit.

Hamburger Decl. (10/12/12) Exh. A. At that time, Premera eliminated all visit limits
for “mental health services” in A.G.'s policy and that of other class members. Id.
Lifewise and Premera also informed its brokers that visit limits would be eliminated
for mental health services in all plans: |

Starting July 1, 2010, all Lifewise Health Plan of
Washington Individual and Family Plans are changing to
comply with Washington state mental health parity laws.
All current and closed plans, as well as group conversion
plans will have unlimited mental health limits.

Id.,, Exh, B; LifeWise Connections, April 2010, pp. 8-9; See also Exh. C, Premera Pulse,
April 2010, p. 10 (starting July 1, 2010, both small group and individual Premera plans
had “unlimited mental health benefits” due to final implementation of the Parity Act).
Premera should be ordered to immediately cease its lump and cap visit
limit on medically necessary neurodevelopmental therapies to treat DSM-IV
conditions. Those services must be covered as “mental health services” without any
visit limits, just as Premera does for other mental health, medical and surgical services.
il. RELIEF REQUESTED
Plaintiffs and the class, if certified, respectfully request that the Court:
(1) Order Premera to immediately cease applying all visit limits to
neurodevelopmental therapies to treat DSM-IV conditions, since there

PLAINTIFES' MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIANNI YOUTZ SPOONEMORE

. 999THIRD AVE, SUITE 3650
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 3 SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303 FAX (206) 223-0246
P.A. 000095
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are no corresponding visit limitations imposed on medical and
surgical services generally;

(2) Order Premera to immediately alter its Certificates of Coverage to (a)
explicitly cover medically necessary neurodevelopmental therapies to
treat DSM-IV conditions as “mental health services” and (b) eliminate
all éxclusions and treatment limitations imposed on services to treat
developmental DSM-IV conditions, where such exclusions and
limitations are not generally imposed on medical and surgical
services.

(3) Order Premeta to immediately provide corrective Notice to all class
members regarding Premera’s obligation to cover
neurodevelopmental therapies to treat DSM-IV conditions as “mental
health services;” and ' |

(4) Order Premera to issue corrected Certificates of Coverage that reflect
the Court’s injunctive order.

| M. FACTS
~ The facts of this case have been described in detail in the Court’s April 26,
2012 Order and are incorporated herein by reference. The following additional facts
relate to Premera’s continued use of exclusions and treatment limitations on
neurodevelopmental therapies to treat autism and other DSM-IV conditions after the

Court's April 26, 2012 ruling:?

1 After the Court’s ruling, Premera moved for interlocutory appeal of the Court’s Order. Hamburger
Decl, §2. Shortly thereafter, the parties engaged in protracted settlement negotiations, meeting together
with Ret. Judge George Finkle on three occasions, as well as in many more informal conversations
between negotiations. Id. On September 27, 2012, however, the settlement negotiations broke down and
the parties returned to actively litigating this case. Id.

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIA;“()?&%%% ggggzsﬁoMORE
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 4 SENTLE, WASHIIGTON 03104
TEL, (206) 223-0303 FAX (206) 223-0246
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Since the Court's order, Premera has apparently processed A.G.s
neurodeveiopmental therapies under the mental health benefit of his policy, without
the application of any combined visit limits. Hamburger Decl. 3. Premera has not,
however, changed its policies or practices for other affected non-ERISA insureds. See
PNDeclﬁ[lS For example, new Plaintiffs KN. and T.N. were never informed by
Premera that neurodevelopmental therapies would not be covered as “mental health
services.,”  Id. Although Premera has covered some of KN. and T.N.'s
neurodevelopmental therapy services under the rehabilitation benefit (see P.N. Decl.
98), they are at risk for a “clawback” just like A.G. experienced. Moreover, Premera’s
denials of K.N. and T.N.’s ongoing therapies, and their administrative appeals, shows
that Premera persists in treating neurodevelopmental therapies to treat DSM-IV
conditions as something other than “mental health services. Id.

Premera’s Certificates of Coverage in its non-ERISA plans still contain the
very language that the Court ruled was void and against public policy. In an
individual policy filed with the Washington Office of the Insurance Commissioner,
effective in May 2012 (and not modified since), Premera’s illegal exclusions persist: -

EXCLUSIONS

This section of the contract lists those services, supplies
or drugs that are not covered under this plan.

» Habilitation, education, or training services or
supplies for dyslexia, for attention deficit
disorders, and for disorders or delays in the
development of a child’s language, cognitive,
motor or social skills including evaluations thereof

Learning Disorders and Neurodevelopmental Therapy

PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIAS‘;%(%%% iﬁﬁ%ﬁ?omm
AND PERMANENT INJUNCTIVE RELIER RE: VISIT LIMITS - 5 SEATTLE, WASHIIGTON 98104

TEL. (206) 223-0303 FAX (206) 223-0246
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Services, therapy and supplies related to the treatment of
learning  disorders, cognitive handicaps, dyslexia,
developmental delay or neurodevelopmental disabilities.

Hamburger Decl., Exh. D, p. 29.

Again, in a contract Premera filed with the Office of the Insurance
Commissioner in June 2012 for coverage of graduate students at the University of
Washington (a non-ERISA plan), Premera retained all of the exclusions that this Court

had declared illegal:

WHAT’S NOT COVERED

» Habilitation, education, or training services or
supplies for dyslexia, for attention deficit disorders,
and for disorders or delays in the development of a
child’s language, cognitive, motor or social skills
including evaluations thereof. However, this
exclusion doesn't apply to treatment of
neurodevelopmental disabilities in children age 6 and
under as state under the Neurodevelopmental
Therapy rider.

Hamburger Decl,, Exh. E, p. 26 (emphasis added).

Premera’s actual practices haven't changed either. Just as with A.G,,
Premera apparently covers some neurodevelopmental therapies to treat DSM-IV
conditions (including autism) as rehabilitation services, not mental health services,
When it does, it lumps the therapies together with other rehabilitative services to
impose a combined cap on coverage. New Plaintiffs K.N. and T.N. are sisters, both of
whom are diagnosed with autism and other developmental DSM-IV conditions. P.N.
Decl. §93-4. In 2012, both submitted claims for speech and occupational therapies to
Lifewise/Premera. Id. 8. Both had their therapies covered, up to 20 combined visits,

under their rehabilitation therapy benefit. Id.

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIA;ETII};%% ggggNég)MoRE
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But K.N. and T.N. need more therapy than just 20 visits, which ran out in
April and June 2012 respectively. Id. Their mother appealed Premera’s denial of
coverage once the 20-visit limit was reached. Id. §11, Exhs. A, B, C, and D. At both
levels of internal administrative review, Premera denied coverage simply because the
plan’s visit limit had been reached, Id. §12, Exhs. E, F, G, and H. Premera refused to
consider the therapies to be “mental health services” ~ even though P.N.’s appeal was
filed after this Court’s Order d'eclaring that such therapies should be covered under
Premera’s mental health benefit. See id. Premera never denied the claims based upon
medical necessity. The only reason provided for Premera’s denial was that the plan’s
annual visit limit for the therapies had been reached.

K.N. and T.N. and the proposed class need ongoing therapy in order to
improve their condition and development. See P.N. Decl. § 10; Glass Decl.§45-9. These
therapies are the essential health benefit for children with developmental disabilities

and are instrumental in reducing the impact of their disabilities on their health and

safety:

Children who need these therapies, but do not receive
them (or do not receive them in a timely manner and at the
required intensity) are likely to lose the opportunity to have
the impact of their developmental deficits reduced to the
maximum degree or, to enjoy the prospects of their
development being restored to normal functioning, or at the
very least, as near to normal functioning as possible. The
harm attendant in the delay to provide EI [Early
Intervention} services is real and substantial. Especially for
the very young child, losing access to needed therapies in a
timely manner can make reversible or treatable
developmental conditions more severe, of greater long-term
functional impact and at times, devastating, and unneeded,
_consequences may be seen.

PLAINTIFFS MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIA&‘?;J&% 7;: EEgSSIgOMORE
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 7 SEATTLE, WASHIMGTON 98104
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Glass Decl. 8. Without the neurodevelopmental therapies provided by Cascade
Children’s Clinic, K.N. and T.N. continue to experience severe communication deficits
and behavioral problems. P.N. Decl. §10.
V. LAW AND ARGUMENT
A, Premera May Not Lump and Cap Outpatient Neurodevelopemental
Mental Health Services Because the Insurer Does Not Similarly
Lump and Cap OQutpatient Medical and Surgical Services.

The Parity Act makes that clear that visit limits are illegal if they are not

also imposed on general medical and surgical services:

Treatment limitations or any other financial requirements on
coverage for mental health services are only allowed if the
same limitations or requirements are imposed on coverage
for medical and surgical services.

RCW 48.46.291(2)(c)(i) (emphasis added). The word “other” directly modifies
“treatment limitations” and reveals that the legislature intended that any such
limitations be considered a form of financial requirement, such as a visit limit, age
limit, or annual or lifetime financial cap.

Ending discriminatory visit limits was at the heart of the Parity Act.
Historically, as the legislative Sunrise Review noted, “most héalth plans ... do cover
mental health services but nearly all do so with limits on visits, days, cumulative cost,
or other parameters.” Hamburger Decl,, (1/14/12), Exh. H, p. 1 (emphasis added). The
Act was therefore specifically designed to require that those treatment limitations and
financial limits on mental health services be the same as those generally applied to all

medical and surgical services. As the Sunrise Review explained:

The requirement for parity is also broadly worded, so
that it applies to both treatment limitations and various
other forms of financial participation. ... For example, if
there is a $10 co-pay for office visits, the co-pay for mental
health visit must not be more than $10. In addition, there
could be no maximum number of visits on either an

PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIA;I;;}X’%UA’% %525;‘61340“
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 8 SEATILE, WASHINGION 98104
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impatient or oulpatient basis, unless similar requirements
were imposed on coverage for medical and surgical services.

Id. (emphasis added). This Court agreed:

Under the Mental Health Parity Act, Defendants must
provide coverage for all medically necessary “mental health
services” to the same extent as they provide coverage for
other medical and surgical services. Neurodevelopmental
therapies are “mental health services” designed to treat
autism, a mental disorder listed in the DSM-IV. Since
neurodevelopmental therapies may be medically necessary to
treat autism, Defendants cannot use a blanket exclusion to
deny coverage for those therapies.

Defendants shall review any new claims submitted by
Plaintiff A.G. and/or his providers for neurodevelopmental
therapy as a mental health benefit and consistent with all
other provisions in Plaintiff A.G/s contract, including
medical necessity

April 26, 2012 Order pp. 3, 8 (emphasis added). Thus, no treatment limitations,
including visit limits, can be imposed on neurodevelopmental therapies to treat DSM-
IV conditions, if such limits are not imposed on medical and surgical services
generally. .

This is not news to Premera. Premera understood that full
implementation of the Parity Act would eliminate all visit limits imposed on mental
health services. Premera removed visit limits from its large group plans in November
2009. See Hamburger Decl,, Exh. C, p. 10. It removed all visit limits from its mental
health benefits in small group and individual plans in July 1, 2010. Id.; see also id., Exh.
C, pp. 8-9. The sole reason given for these changes was “to comply with Washington
state mental health parity laws.” Id. Even in this litigation, Premera conceded that the
state Parity Act requires the elimination of treatment limitations where such sérvices

are not imposed on medical and surgical services generally:

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIA%;‘;}K&‘% %Eg?;ﬁ)MORE
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 9 SENTTLE, WASHINGTON 98104

TEL. (206) 223-0303 FAX (206) 223-0246

P.A. 000101




19

20

21

22

23

24

25

26

The Parity Act was first enacted in 2005, but did not include
individual health plans until 2007, 2007 Laws, ch. 8. The Act
requires plans that cover medical and surgical services to also
provide coverage for “mental health services” to individuals
diagnosed with a condition listed in DSM-IV (sic). The Parity
‘Act mandates this coverage in phases. For plans issued or
renewed after January 1, 2008, the Act generally requires only
that the co-pay for mental health services be no more than the
co-pay for medical and surgical services. RCW 48.44.341
(2)(b)(ii). For plans issued or renewed after July 1, 2010, the
Act also requires that treatment limitations on coverage for
mental health services be the same as those Imposed on
coverage for medical and surgical services. RCW 48.44.341

2.
Premera’s Mot. to Dismiss, (10/5/11), pp. 6-7 (emphasis added). '

This exact issue was addressed by Judge Lasnik in Z.D. v. Group Health
Cooperative when he rejected Group Health’'s age-limit for coverage of
neurodevelopmental therapies to treat DSM-IV conditions. In that case, Group Health
provided coverage of neurodevelopmental therapies, but only up to age 6. All
coverage after age 6 was excluded. Judge Lasnik determined that the age-limitation
was an impermissible treatment limit because it was not imposed on medical and

surgical services generally:

In short, the clause precludes Group Health from imposing
precisely the sort of tailored limitations at issue here—
limitations that would defeat the very purpose of the statute:
providing coverage.

In sum then, the Court finds that RCW 48.46.291(2)(c)(i)
requires Group Health to provide coverage for “medically
necessary outpatient and inpatient services provided to treat
mental disorders covered by the diagnostic categories listed
in the most current version of the diagnostic and statistical
manual of mental disorders, published by the American
psychiatric association,” with those limited exceptions set
- forth in the statute, RCW 48.46.291(1). And it finds that the
final clause of subsection (c)(i) only further precludes Group
Health from imposing treatment, limitations it does not
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generally “impose[] on coverage for medical and surgical
services.” RCW 48.46.291(2)(c)(i).

Hamburger Decl,, Exh. F, Z.D. v. Group Health Cooperative, No. 2:11-cv-01119-RSL,
Dkt. No. 77, pp. 22-23 (emphasis added).

This is not a close question. The Parity Act prevents Premera from
imposing visit limits on mental health services, including neurodevelopmental
therapies to treat DSM-IV conditions, since it does not impose visit limits on medical

and surgical services generally. Despite the clear prohibition, Premera now singles out

“just one type of mental health therapy for visit limits - neurodevelopmental therapy -

which is the predominant therapy to treat developmentally disabled enrollees. It is the
essence of discrimination. It is precisely what the Parity Act prohibits.

B. Premera May Not Impose Visit Limits Simply Because it Also
Imposes Visit Limits on Rehabilitation Services.

Premera may claim that it can impose a visit limit on a subset of mental
health services -- neurodevelopmental therapies to treat DSM-IV conditions -- because
it imposes a similar visit limit on rehabilitation therapies. Of course, Group Health
made - and lost -- this argument when it asked Judge Lasnik to approve its age limit
for neurodevelopmental therapies. In Z.D., Group Health claimed that it could impose
an age limit on all neurodevelopmental therapies, whether provided to treat DSM-IV
conditions or medical conditions, because the age limit applied the same to both
medical or mental health conditions. Id., Exh. F, p. 21 (“They contend that because
Group Health essentially excludes all non-restorative “rehabilitative therapies related
to medical and surgical services,” it may similarly exclude all coverage for similar non-
restorative mental health or neurodevelopmental disorders.”).

The Z.D. court rejected Group Health’s attempt to use a special parity
“comparator” just for neurodevelopmental therapy services to treat DSM-IV
conditions. Judge Lasnik concluded that the Parity Act’s regulation of treatment limits

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT SIRIANNI YOUTZ SPOONEMORE

, 999THIRD AVE, SUITE 3650
AND PERMANENT INJUNCTIVE RELIEF RE: VISIT LIMITS - 11 SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303  FAX (206) 223-0246
P.A. 000103




10

11

13

14

16
17
18
19
20
21

22
23
24
25

26

was designed to “preclude[ ] Group Health from irﬁposing precisely the sort of
tailored limitations at issue here.” Id., p. 22 (emphasis added). The Court continued
that such limitation “would defeat the very purpose of the statute: providing

coverage.” Id.

[Blecause Group Health does not exclude individuals over
the age of six from coverage for medical and surgical services
or even impose an age-based limitation on its therapy
coverage in general, it may not impose that limitation on
non-restorative mental health therapy coverage.

Id., pp. 22-23. Premera’s visit limits for neurodevelopmental mental health services
violate the Parity Act in the exact same manner,

The Parity Act unambiguously prohibits treatment limitations for all
“mental health servicés” if a health benefit plan does not similarly limit “coverage for
medical and surgical services.” RCW 48.4;6.2'91(2)(c)(i) (emphasis added). As the
Senate Bill Report explained, “Beginning January 1, 2010:...treatment limitations or any

other financial requirements on coverage for mental health services are only allowed if

the same limitations or re _coverage for medical and

surgical services.” H mburger-Decl. >mphag s added). The mandate is
not linked to any specific medical or surgical benefit, but to the existence of those
services generally. If Premera does not impose a visit limit on coverage for outpatient
medical services and surgical services generally -- which it does not—then it is
prohibited from imposing such a visit limit on any outpatient mental health service,
even neurodevelopmental mental health services.

Washington’s Parity Act is consistent with the federal Mental Health
Parity Act, which likewise requires that any exclusions imposed on a mental health

service be applied to “substantially all” medical and surgical benefits. See 29 US.C. §
1185a (a)(3); Interim Final Rules Under the Paul Wellstone and Pete Domenici Mental Health
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Parity and Addiction Equity Act of 2008, 75 TR 5410-01, p.5413 (“[Alny treatment
limitations applied to mental health or substance use disorder benefits may be no more
restrictive than the predominant treatment limitations applied to substantially all
medical/surgical benefits.”) (emphasis added); 26 C.E.R. § 54.9812-1T(b)(plans may not
impose limits on mental health services if those limits do not also apply to at least two-
thirds of all medical and surgical benefits)? The Washington Parity Act is also
consistent with that of other statés. See e.g,, Harlick v. Blue Shield of California, 686 F.3d
699, 711-12 (9th Cir. 2012) (California’s Parity Act requires health insurers to apply the
same financial conditions that are applied to coverage for physical illnesses generally
to covered mental conditions).

Using general medical and surgical services as the comparator for parity
prevents disparate impacts, such as where (as here) a specific benefit is primarily —but
not exclusively—utilized to treat persons with mental health conditions. The
requirement prevents insurers from gaming true parity by selecting the “skinniest”
medical/surgical benefit as the comparator. See 75 FR 5410-01, 5412 (February 2, 2010)
(“This requirement is included to ensure that a plan does not misclassify a benefit in
order to avoid complying with the parity requirements.”). That is why the federal Act,
like Washington’s Parity Act, forbids limiting parity to a comparison between one
single type of mental health service and another type of medical service.

The result, an effective prohibition on visit limits in mental health, is the

“largest benefit” associated with the federal Parity Act. Id, p. 5422, The regulators

2 Premera admits that it must comply with the federal Mental Health Parity and Addiction Equity
Act Parity Act’s requirements for its ERISA group plans covering 51 or more enrollees, including many
of the class members in this case. 26 C.F.R, § 54,9812-IT (e). As a matter of both state and federal law,

‘Group Health cannot impose visit limits on neurodevelopmental mental health services in its large

group ERISA plans. See e.g, Hamburger Decl, Exh. C, p. 10 (“Since November 2009, Premera group
plans for 51 or more...have unlimited mental health,..benefits...to comply with this legislation.”),
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explained that the federal Act’s use of broad categories of medical and surgical services
for the parity comparison was designed to add substantial “teeth” to the 1996 Parity
Act: | |

[A] major shortcoming of [the prior federal Mental Health
Parity Act of 1996] was its failure to apply parity to visit
limitations. Applying parity to visit limitations will help
ensure that wvulnerable populations -- those accessing
substantial amounts of mental health and substance use
disorder services -~ have better access to appropriate cave. ...
The most common visit limits under current insurance
arrangements are those for 20 visits per year. That means
assuming a minimal approach to treatment of one visit per
week, people with severe and persistent mental disorders
will exhaust their coverage in about five months. This often
results in people foregoing outpatient treatment and a higher
likelihood of non-adherence to treatment regimes that
produce poor outcomes and the potential for increased
hospitalization costs.?

Id, (emphasis added).

That is exactly what happened to K.N. and T.N. Both are diagnosed with
autism, a severe, life-long disorder for which the only evidence-based, effective
treatment is early, intensive intervention. Such intensive interventions are designed to
quickly return children with autism to a normal or as near normal developmental
trajectory as possible at the time in their lives when such recovery is possible.. Glass
Decl. 8. Timely and adequate speech and occupational therapy are a critical

component of this early intervention approach. Id. §6-8.

3 The Department of Health and Human Services found that requiring parity of visit limits would
likely reduce out-of-pocket expenses for services that were needed but not covered, thereby reducing
bankruptcy, financjal distress for families, cost-shifting of those services to the public sector, and
increase productivity of persons with mental disorders at work, as well as the quality of mental health
care provided. 75 FR 5410-01, pp. 5422-5423.
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Both K.N. and T.N. received speech and occupational therapies 2012 that

were covered by Premera. P.N. Decl. {8. Coverage fo:; ‘thQse tvhgrap‘ies, however, was

exhausted by April for K.N. and June for T.N. Id, \ lthOUt contm ? :d'_ﬂfhexépy, all of

the progress madeé in the first four months
Premera’s plan covers only 20 combined visits, Premera effectively denies most
coverage of the essential treatment for children with autism such as K.N. and T.N. This
Court should not countenance a visit limit on neurodevelopmental mental health
therapies when Premera does not generally limit visits for medical or surgical services
or even for other mental health services.

C. The Court Should Issue a Permanent Injunction Against Premera to
Eliminate All Exclusions and Limitations Imposed on Coverage for
Neurodevelopmental Mental Conditions.

An injunction is appropriate where a plaintiff does not have a plain,
complete, speedy and adequate remedy at law. Kucera v. State, Dept. of Transp., 140 Wn.
2d 200, 209, 995 P.2d 63 (2000). If that is the case, the plaintiff must “demonstrate that
(1) he has a clear legal or equitable right, (2) he has a well-grounded fear of immediate
invasion of that right, and (3) that the acts he is complaining of have or will result in
actual and substantial injury.” DeLong v. Parmelee, 157 Wn. App. 119, 150-51, 236 P.3d
936, 951-52 (2010). Additionally, courts must consider a “balancing of the relative
interests of the parties, and if appropriate, the interests of the public.” Kucera, 140 Wn.
2d at 209. A permanent injunction may be issued when all parties have notice that the
trial on the merits related to the injunctive relief sought will be advanced and
éonsolidated with the hearing. CR 65 (a)(2); Nw. Gas Ass'n v. Washington Ulilities &
Transp. Comm'n, 141 Wn. App. 98, 113, 168 P.3d 443 (2007). Here, all of the factors are

met,
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1. Plaintiffs K.N. and T.N. and the Proposed Class Have No
Speedy, Adequate Remedy at Law,

Plaintiffs K.N. and T.N. claims for legal relief arising out of Premera’s
wrongful denial of coverage for their neurodevelopmental mental health services.
Those claims include reimbursement for treatment that Plaintif{ and proposed class
members have paid out-of-pocket. Legal relief, however, is far from adeqﬁate.
Plaintiffs K.N. and T.N. have been without speech and occupational therapy treatment
since May and July 2012, respectively. Their parents cannot afford to pay for these
services and wait for monetary relief. P.N. Decl, §9. This‘precise problem was

identified by the Department of Health:

Many children with ASD go without necessary treatments
and services because the costs are so high and insurance
coverage is not generally available. Many families simply
cannot afford to pay for the necessary early, intensive
treatments.

Hamburger Deci., (1/14/12), Exh. C, p. 10. Premera could have implemented the
Court’s declaratory order without further judicial action, but it has not done so.
Permanent injunctive relief is required to ensure that all non-ERISA enrollees receive

access to neurodevelopmental therapies, just like as A.G. has.
2. Clear Legal Right.

As demonstrated above and as determined by this Court in its April 26,
2012 Order, Plaintiffs and the proposed class have a clear legal right to medically
necessary neurodevelopmental therapies to treat their DSM-IV conditions, Those
therapies must be covered as “mental health services” under their Premera contracts,
and covered, when medically necessary, without visit limits, so long as Premera does

not impose visit limits on medical and surgical services generally.
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3. Premera’s Actions Invade The Legal Rights of Plaintiffs
and the Proposed Class.

Premera’s ongoing refusal to cover neurodevelopmental therapies to treat
DSM-IV conditions as “mental health services” and its application of illegal contract

exclusions and limitations is an invasion of their legal rights.
4. Actual and Substantial Injury/Irreparable Harm.
As this Court found on April 26:

The loss of speech and occupational therapy services will
harm Plaintiff A.G.’s health and continued development. See,
e.g., LaForest v. Former Clean Air Holding Co., Inc., 376 F.3d 48,
55 (2d Cir, 2004). Money damages are insufficient to
compensate A.G. for the resulting developmental loss. See
Wiashington Fed'n of State Employees (WSFE), Council 28, AFL-
CIO v. State, 99 Wn. 2d 878, 891, 665 P.2d 1337 (1983) (It is
“well nigh irrefutable” that a cancellation of health insurance
is an injury that has no remedy at law).

Order, p. 7. The harm suffered by A.G. when his speech and occupational therapy
services were threatened, is the same harm currently suffered by Plaintiffs KN, T.N,
and the proposed class, All either face or already suffer irreparable harm from the loss
of medically necessary neurodevelopmental therapies to treat their DSM-IV conditions.

'Dr. Glass confirms that actual and substantial harm is inflicted on the

class the longer they wait for coverage of medically necessary neurodevelopmental

‘mental health services. With timely services, children are less disabled, have fewer

long-term care needs, and may avoid costly, complex and risk-laden treatment or
procedures, Glass Decl. 9. Without the services, children with conditions that could
have been reversed or treated, end up more impaired, with greater long-term functional

disabilities, and, at times, experiencing devastating and avoidable consequences. Id.

18.
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5. Balance of the Hardships.

Balancing of the hardships tips decidedly in favor of the Plaintiffs and the .
proposed Class. As the Court previously concluded: “The loss of medically necessary
therapies needed to maintain and improve a disabled child’s functioning at a critical
time in his development causes a tremendous hardship.” April 26, 2012 Order p. 7.
And, as the Court further concluded, Premera suffers no haifdship when it is enjoined

from enforcing illegal provisions of its contracts. Id.
6. Bond

Any bond requirement should be waived under RCW 7.40.080 because “a

person’s health .;.would be jeopardized” without this permanent injunction.
V. CONCLU‘SION

Desgpite the Court's April 26, 2012 Order, Premera continues to
systematically impose exclusions and limitations that deny coverage of medically
necessary neurodevelopmental therapies to treat DSM-IV conditions, Premera’s visit
limits are as illegal as its developmental disability exclusion. The Court should
permanently enjoin Premera from applying exclusions and visit limitations to
neurodevelopmental mental health services because it does not apply the same

exclusions and limitations to medical and surgical services.
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DATED: October 11, 2012,

SIRIANNI YOUTZ SPOONEMORE

_/s/ Eleanor Hamburger
Eleanor Hamburger (WSBA #26478)
Richard E. Spoonemore (WSBA #21833)

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I certify, under penalty of perjury and in accordance with the laws of the State of
Washington, that on October 11, 2012, I caused a copy of the foregoing document to be

served on counsel of record as indicated below:

Barbara J. Duffy [x] By United States Mail
Gwendolyn C. Payton [ 1 By Legal Messenger
Ryan P. McBride [x] By Email

LANE POWELL PC Tel. 206,223.7000

1420 Fifth Avenue, Suite 4100 A duffifp@lanepowell.com
Seattle, WA 98101 naytong@lanepowell.com

Attorneys for Defendants mchrider@lanepowell.com
DATED: October 11, 2012, at Seattle, Washington.

/s/ Richard E. Spoonemore
Richard E. Spoonemore (WSBA #21833)
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SENATE BILL REPORT
SHB 1154

As Passed Senate, March 3, 2005
Title: An act relat'ing to mental health parity.

Brief Description: Requiring that insurance coverage for mental health services be at parity with
medical and surgical services.

Sponsors: House Committee on Financial Institutions & Insurance (originally sponsored by
Representatives Schual-Berke, Campbell, Kirby, Jarrett, Green, Kessler, Simpson, Clibborn,
Hasegawa, Appleton, Moeller, Kagi, Ormsby, Chase, McCoy, Kilmer, Williams, O'Brien, P.
Sullivan, Tom, Morrell, Fromhold, Dunshee, Lantz, Mclntire, Sells, Murray, Kenney, Haigh,
Darneille, McDermott, Dickerson, Santos and Linville).

Brief History: Passed House: 1/28/05, 67-25. .
Committee Activity: Health & Long-Term Care: 2/21/05, 2/24/05 [DP, w/oRec, DNP].
Passed Senate: 3/3/05, 40-9.

SENATE COMMITTEE ON HEALTH & LONG-TERM CARE

Majority Report: Do pass,
Signed by Senators Keiser, Chair; Thibaudcau, Vice Chair; Deccio, Ranking Minority
Member; Brandland, Franklin, Kastama, Kline and Poulsen.

Minority Report: That it be referred without recommendation.
Signed by Senators Johnson and Parlette.

Minority Report: Do not pass.Signed by Senator Benson.
Staff: Jonathan Seib (786-7427)

Background: Current Washington law does not require health carriers to include mental
health coverage in any benefit plan. If a carrier nonetheless chooses to include such coverage,
the law does not mandate a specific benefit level. The law does require that carriers providing
group coverage to employers offer coverage for mental health, but the coverage can be waived
by the employer, Where provided, most plans generally limit inpatient mental health coverage
to a specified number of days, and outpatient coverage to a specified number of visits. These
limitations are not imposed on most other treatment.

The federal Mental Health Parity Act (MHPA) took effect on January 1, 1998, and will sunset
on December 31, 2005. Under the MHPA, businesses with more than 50 employees that
choose to offer mental health benefits may not impose annual or lifetime dollar limits on
those benefits that are lower than the limits set for the medical and surgical benefits that they
provide. Cost sharing requirements, and limits on the number of visits or days of coverage,
may still vary from other coverage. The requirements of the MHPA do not apply where they
would increase costs to a business by more than one percent.

Senate Bill Report -1- , SHB 1154
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The Basic Health Plan (BHP) is authorized to offer mental health services under as long as
those services, along with chemical dependency and organ transplant services, do not increase
the actuarial value of BHP benefits by more than 5 percent, Currently, inpatient care requires a
20 percent co-pay (up to $300 per admittance) for coverage up to 10 days per calender year,
and outpatient care requires a $15 co-pay for up to 12 visits per year.

The Public Employee Benefits Board (PEBB) provides health coverage to state employees
through both fully-insured managed care plans and the self-insured Uniform Medical Plan
(UMP). For all (PEBB) plans, inpatient mental health care requires a $200 per day co-pay (up
to $600) for coverage up to 10 days per year. Outpatient services require either a 10 percent
(UMP) or 10 dollar (managed care) per visit co-pay for up to 20 visits per year.

Reflecting concerns that health insurance generally fails to cover mental health services to the
same extent as other health care services, state legislation was introduced in 1998 calling for
coverage parity. The legislation was referred to the Department of Health for review under
the mandated health benefits sunrise review process set forth in statute. The Department of
Health issued its final report in November 1998, The report analyzed the efficacy of the
mandate, and its social and financial impact, and recommended that the legislation be enacted.

Summary of Bill: Beginning January 1, 2006 a health benefit plan that provides coverage for
medical and surgical services must provide coverage for mental health services and
prescription drugs to treat mental disorders. The co-pay or coinsurance for mental health
services may be no more than the co-pay or coinsurance for medical and surgical services
otherwise provided under the plan, Mental health drugs must be covered to the same extent,
and under the same terms and conditions, as other prescription drugs covered by the plan,

Beginning January 1, 2008, if the plan imposes a maximum out-of-pocket limit or stop loss, it
must be a single limit or stop loss for medical, surgical and mental health services.

Beginning July 1, 2010: (1) ifthe plan imposes any deductible, mental health services must
be_included With'medical and_surgical services for purposes of meeting the deductible
requirement; and (2) treatment limitations or any other financial requirements on coverage for

menta] health services are only allowed if the same limitations or requirements are imposed on
“Y—-——“-ﬂ

coverage for medical and surgical services,

"Mental health services" is defined to include medically necessary services to treat any
disorders listed in the current version of the diagnostic and statistical manual of mental
disorders, except: (1) substance related disorders; (2) life transition problems; (3) nursing
home, home health, residential treatment, and custodial care services; and (4) court ordered
care that is not medically necessary.

The act applies to the Basic Health Plan, public employee plans issued by the Health Care
Authority, and state regulated commercial plans for groups greater than 50,

Current laws mandating the offering of supplemental mental health coverage by carriers are
amended to reflect the new requirements of the act.

The Insurance Commissioner and the administrator of the Health Care Authority are
authorized to adopt rules implementing the act.
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Appropriation: None.
Fiscal Note: Available.
~ Committee/Commission/Task Force Created: No.
Effective Date: Ninety days after adjoumment of session in which bill is passed.

Testimony For: [t is time for the distinction to end between mental and physical health.
Better mental health coverage will reduce the need for other costly medical treatment. Any
cost of the bill will also be more than offset by reduced employee absenteeism and increased
productivity. At least 34 other states have enacted mental health parity laws, and none have
been repealed. Many of those states have studied the impact of the law and determined that it
resulted in only a minor impact on overall health care premiums. Mental illness has a
devastating impact on individuals and families that is only made worse when treatment costs
are not covered. Untreated mental illness also significantly impacts the criminal justice
system. It is important that mental health be covered at similar levels by all carriers to avoid
the risk of adverse selection,

Testimony Against: Mandating benefits does not help those who lose their coverage because
of the increased cost of coverage. Mandates cannot be viewed in a vacuum, because their
cumulative impact is what matters, Washington has one of the highest levels of mandates and
regulations placed on health insurance in the country. Mandates are supposed to improve
health coverage, but the actual effect is that they reduce the ability to provide coverage by
increasing its costs. Others estimate the cost of this legislation to be much higher than the
proponents, and compatisons to costs in other states are not accurate. Even a small percentage
increase in cost means a lot in actual dollars. Mental illnesses are not like other illnesses.
More mental health treatment does not lead to better mental health.

Who Testified: PRO: Representative Schual-Berke, prime sponsor; Randy Revelle,
Washington Coalition for Insurance Parity; Ronald Bachman, Price Waterhouse Coopers;
Greg Simon, M.D., Pam McEwan, Group Health; Chelene Alkire; Beth Berner; John
Rothwell; Joanne Wilson; Colleen McManus; Terri Webster, Ben Bridge Jewelers; Peter
Lukevich, Washington Partners in Crisis.

CON: Carolyn Logue, National Federation of Independent Business; Gary Smith,
Independent Business Association; Sydney Smith Zvara, Association of Washington
Healthcare Plans; Mellani Hughes McAleenan, Association of Washington Business; Richard
Warner, Citizens Commission on Human Rights; Mel Sorenson, America's Health Insurance
Plans, Washington Association of Health Underwriters. '
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Case 2:11-cv-01119-RSL Document 88 Filed 07/06/12 Page 1 of 2

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
Z.D., by and through her parents and
guardians, J.D, and T.D., individually, on No., C11-1119RSL
behalf of THE TECHNOLOGY ACCESS '
FOUNDATION HEALTH BENEFIT ORDER APPROVING
PLAN, and on behalf of similarly situated SUBSTANCE OF PROPOSED
individuals, ' CLASS NOTICE, REQUIRING
Plaintiffs, DIRECT MAIL DELIVERY
\2
GROUP HEALTH COOPERATIVE, et.
al.,
Defendants.

This matter comes before the Court sua sponte. On June 1, 2012, the Court

found that “Defendants’ official policy of denying coverage for medically necessary

neurodevelopmental therapy to treat insureds with DSM-IV-TR mental health

conditions simply because an insured is over the age of six violates the plain

requirements of RCW 48.46.291,” Dkt. # 78 at 13. It ordered Defendants to

v 4+
“immediately cease denying coverage” on the basis of age and to “notify each of their

beneficiaries of this Court’s Order.” 1d. It gave Defendants 21 days to submit their

proposed notice to the Court. Id.

On June 22, 2012, Defendants submitted their initial proposed notice. Dkt, # 82.
Seven days later, they submitted a revised notice approved by class counsel. Dkt. # 85.

Defendants also notified the Court of their intent to provide the required notice in two

ORDER APPROVING SUBSTANCE OF PROPOSED
CLASS NOTICE, REQUIRING DIRECT MAIL DELIVERY - |
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1 || tiers: general notice to all beneficiaries via Group Health’s web site and direct mail

2 || notice to a more limited group of beneficiaries—those who “(1) have diagnostic codes

3 {| ACD-9 codes) for DSM-IV mental health conditions for which treatment with

4 || neurodevelopmental therapies may be or may have been medically necessary, and (2)

5 requested a refgrral or submitted a claim to Group Health for neurodevelopmental

6 therapies.” D’k_t._.# 82. Thzc;.i;c_licated that the process of identifying the “direct mail”

. group may take up to four weeks. Dkt. # 83. Class counsel has indicated that it does not

oppose Defendants® proposed two-tir system in the abstract, but makes clear that it will

’ oppose Defendants’ proposal if the resulting direct mail count is too low.

? Having reviewed the substance of the revised proposed notice, the Court
10 approves it. Like class counsel, however, the Court has serious concerns about the
1 proposed two-tier system. The Court’s notice requirement was intended to be remedial
12} in nature—to provide notice of the Court’s rulings and their entitlement to coverage to
13 1| all beneficiaries who “require, or are expected to require, neurodevelopmental therapy .
14 )} for the treatment of a qualified mental health condition,” Dkt. # 78 at 3. And the Court
15 || is not confident that the proposed two-tier system would reasonably guarantee that
16 || result, Inthe Court’s experience, most people open and review their mail; few peruse
17 || their insurer’s web site absent some external stimuli.
18 1l In sum, the Court approves of the substance of the revised notice (Dkt. # 85). It
19 does not, however, approve of the proposed two-tier notice scheme. The Court
20 QRDERS Defendants to provide the now-approved notice to each of its beneficiaries via
. direct mail within'two weeks of the date of this Order.
22
’3 DATED this 6th day of July, 2012.
24 /%/W S W

Robert S. Lasnik '

25 United States District Judge
26 || ORDER APPROVING SUBSTANCE OF PROPOSED

CLASS NOTICE, REQUIRING DIRECT MAIL DELIVERY -2
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HON. MICHAEL J. TRICKEY
Noted for Hearing: March 2, 2012 @ 10:00 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

A.G., by and through his parents, J.G. and
K.G., on his own behalf and on behalf of all
similarly situated individuals, NO. 11-2-30233-4 SEA

Plaintiff,
V. DECLARATION OF

PREMERA BLUE CROSS and LIFEWISE OF | ELEANOR HAMBURGER
WASHINGTON, Washington corporations,

Defendants.

I, Eleanor Hamburger, declare under penalty of perjury and in
accordance with the laws of the State of Washington that: |

1. I am a partner at Sirianni Youtz Spoonemore and am one of the
attorneys for Plaintiffs in this action.

2. Attached are true and correct copies of the following documents,

with underlining where appropriate for the Court’s convenience:

A Excerpts fr
2011, from
https:/ /www.premera.com/stellent/ groups/public/ documents / xcpproj
ect/wea-medical.asp (as of 01/13/2012).

BIRIANNI YOUTZ SPOONEMORE

DECLARATION OF ELEANOR HAMBURGER~ 1 999THIRD AVE, SUITE 3650
SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303 FaX (206) 223-0246
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

B Washington Office of the Insurance Commissjoner Summary of Premera
Blue Cross and Lifewise Health Plan of Washington, from

http:/ / www.insurance.wa.gov / consumertoolkit/ start.aspx (as of
01/10/12).

C Excerpts from the Washington State Department of Health's Information
Summary and Recommendations concerning Treatment of Autism Spectrum
Disorders Mandated Benefits Sunrise Review dated January 2009.

D Pages 163 and 164 from Mental Health: A Report of the Surgeon General
(1999).
See www.surgeongeneral.gov /library /mentalhealth/pdfs/c3.pdf (as of
12/02/10)).

E Excerpts from Washington Department of Health, “Caring for

Washington Individuals with Autism Task Force,” December 2007.
See http:/ /www.doh.wa.gov/cth/autism/ATE/defaulthtm (as of

01/13/12).

E Mental Health: A Report of the Surgeon General, Children and Mental
Health (selected pages)

G Substitute House Bill 1154, as passed, effective 7/24/05.

H The Washington State Department of Health’s Information Summary and

Recommendations concerning Mental Health Party Mandated Benefits Sunrise
Review dated November 1998.

I A web page from the United States Centers for Disease Control and
Prevention (CDC) concerning the DSM-IV-TR code for autism disorders.

I declare under penalty of perjury of the laws of the State of Washington

and the United States of America that the foregoing is true and correct.

DATED: January 13, 2012, at Seattle, Washington.

/s/ Eleanor Hamburger
Eleanor Hamburger

SIRIANNI YOUTZ SPOONEMORE

DECLARATION OF ELEANOR HAMBURGER- 2 999THIRD AVE, SUITE 3650
SEATTLE, WASHINGTON 98104

ToL. (206) 223-0303 FAX (206)223-0246
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CERTIFICATE OF SERVICE
I certify, under penalty of perjury and in accordance with the laws of the State of
Washington, that on January 13, 2012, I caused a copy of the foregoing document to be

served on counsel of record as indicated below:

Barbara J. Duffy [x] By United States Mail
Gwendolyn C. Payton [1 ByLegal Messenger
LLANE POWELL PC [x] ?}; lgg;azl% 000

. . eL. B .
1420 Fifth Avenue, Suite 4100 dufb@lanesowell.com
Seattle, WA 98101 paytong@lanepowell.com

Attorneys for Defendants
DATED: January 13, 2012, at Seattle, Washingfon.

/s/ Eleanor Hamburcer

SIRIANNI YOUTZ SPOONEMORE
DECLARATION OF ELEANOR HAMBURGER~ 3 999THIRD AVE, SUITE 3650

SEATTLE, WASHINGTON 98104
TEL. (206) 223-0303 FAX (206) 223-0246
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INTRODUCTION

Your WEA Select Medical Plan was designed specifically for school employees in Washington by the
“Washington Education Association (WEA) in cooperation with Aon Hewitt (Employee Benefits -
Consultant), Premera Blue Cross (Medical Plan Underwriter) and UnumProvident Life and Accident
Insurance Company (Life Insurance Underwriter).

The WEA is the policyholder for this medical benefits plan, The WEA retains full and exclusive authority,
atits discretion, to determine its availability. The plan is not guaranteed to continue indefinltely, and it may
be altered or terminated at any time.

The WEA Benefits Services Advisory Board (BSAB) reviews all plan benefits and limitations, and they are
approved by the WEA Board of Directors, Your suggestions for plan improvements are always welcome
and may be forwarded to the WEA or Aon Hewitt.

WEA CLAIM REVIEW

The WEA Board of Directors or its appointed Benefit Services Advisory Board (BSAB) has the authority
under this contract to reconsider claims for benefits which have been denied in whole or in part by
Premera Blue Cross and to determine if additional benefits should be provided. This provision will provide
a means whereby a claim for benefits can be reconsidered and additional benefits provided to the extent
herein specified and to the extent there are WEA funds available to cover such additional benefits. The
circumstances under which the appointed BSAB may approve additional benefits when a claim for
benefits is denied are outlined in the WEA "Procedure for Benefit Services Claim Review." ’

If you do not agree with a claim denial made by Premera Blue Cross, you may submit a request for
review. BSAB shall conduct a hearing at which the participant shall be entitled to present his or her
opinion and any evidence in support thereof. Thereafter, BSAB shail issue a written decision affirming,
modifying or setting aside the former action. For more information on the WEA claim review, you may
contact Aon Hewitt at 206-467-4648. '

Costs incurred by a claimant in preparing or presenting an appeal to the BSAB, such as attorney’s fees,
copying or postage charges or travel expenses, must be born by the claimant, and the claimant will be
asked to sign a written consent to have the pertinent medical information provided to the BSAB.

To understand how your benefits are paid, please review this booklet when you enroll. As you incur
medical expenses, you may wish to review the section which applies to them.

Premera Blue Cross has a WEA Select Customer Service Team which serves WEA Medical Plan
enrollees. Please call one of the following numbers if you have questions on coverage or claims:
Toll-Free: 1-800-932-9221
Hearing-impaired TDD: 1-800-842-5357

The WEA Select Medical Plans are administered to comply with the requirements of the Patient
Protection and Affordable Care Act (PPACA), also known as federal health care reform. Federal and
state authorities continue to issue new and revised guidance, including laws regulations, regarding
administration of health plans. [f additional laws or regulations are Issued, this plan will be administered
in accordance with the applicable requirements.

Washington Education Association
Qctober 1, 2011 — September 30, 2012

Group NUMDBET: L...ccveireiiiniicmi e e WEA Select Medical Plan 1 (Heritage)
Contract Form NUMDBEr. ...ocvccvvivieeeiieeiie s e 1223W1
WEA Select Plan 1 5 October 1, 2011

DECLARATION OF ELEANOR HAMBURGER - 6
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The benefit does not include:

*  Weight loss drugs

+ Food supplements or replacements

»  Weight loss programs not supervised by a physician, even when the enrollee’s participation is
prescribed or recommended by a physician

Please call the WEA Select Customer Service Team at 1-800-932-9221 for details.

Naturopathic Services (See Office Visits)

Neurodevelopmental Therapy, Outpatient

Benefits are provided when the enroliee is not confined in a hospital.

Benefits are provided up to 45 visits per calendar year for enrollees age 6 and under for ali forms of
therapy combined. A "visit" is a session of treatment for each type of therapy. Each type of therapy
accrues toward the visit maximum. Multiple therapy sessions on the same day will be counted as one
visit, unless provided by different providers. Benefits are provided as follows:

o Heritage Providers: ......ccciviiiiinens $20 copay

+ Non-Heritage Providers: ................ $25 copay

Outpatient neurodevelopmental therapy services are not subject to your calendar year deductible.
Benefits may include speech and hearing therapy, physical therapy, massage therapy, rehabilitative
counseling and functional occupational therapy when it meets all of the following criterla;

» The care restores or improves lost body functions, or maintains function, related to
neurodevelopmental delay or deficiencies (neurological and body functions that fail to develop
normally after birth) where significant deterioration would occur without the services.

« Treatment is appropriate to the condition being treated.

« Services must be furnished and billed by a legally operated hospital, by a physician (M.D. or D.0.), or
by a massage practitioner, physical, occupational or speech therapist.
When the covered child reaches age seven, outpatient neurodevelopmental therapy services may be

continued as outpatient rehabilitative care if discontinuation of therapy would result in aloss or
deterioration in function.

_Benefits are not provided for:_
« Neurodevelopmental therapy and related evaluations for enrollees age seven and older

» Sodial, cultural, and vocational therapy

« Acupressure

« Services provided by employees of a home health agency or hospice
Please see "What's Not Covered?" for additional limitations and exclusions.
Nicotine Dependency/Tobacco Cessation

Benefits are provided for classes, programs and other services customarily used in a formal treatment
program to help the enrollee quit using tobacco. Treatment must be performed by a recognized
organization, group or individual known to normally and routinely provide treatment as follows:

+ Heritage Providers: The plan pays 100% of allowable charges; deductible waived.

» Non-Heritage Providers: After meeting the calendar year deductible, you pay 30% of allowable
charges; plan pays 70% of allowable charges.

Excluded are expenses for over-the-counter drugs and supplies, travel, meals, lodging, books, tapes and
other personal expenses or charges considered to be incidental, unreasonable or inconsistent with the
intent of this benefit.

WEA Select Plan 1 18 Oclober 1, 2011
DECLARATION OF ELEANOR HAMBURGER -7
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Page | of 1

Search > PREMERA BLUE CROSS

PREMERA BLUE CROSS

General | Contact | Licensing | Appointments § Complaints | Orders | National Info | Ratings

Back to Search

General information Contact information
Name: PREMERA BLUE CROSS Registered address Mailing add
Carporate family group: PREMERA BLUE CROSS GRP i 7001 - 220TH STSW SR AR08
- organization types HEALTH CARE SERVICE CONTRACTOR g"BTOLi\gE TERRACE, WA GeATTLE, WA 98111
wAaoic: 204 . . Telep| Telephone
_ NaIC: 47570 Psighag 425-670-4000

425-670-4000

Status: ACTIVE
Admitted date: 07/08/1948
. Ownership type: NON-PROFIT

4 back o top

Types of coverage authorized to sell  what s this?

a~ bacY to tep

A'gents and agencies that represent this company (Appointments) w

View agents View agencies
4 back o top
Company complaint history what s this?
View complaints
4 back to top

Disciplinary orders 2008-2012  wna 1-; this?

 lorder Number
PR 09 0015 amaend maia s =sbas mearswreds 0 Geesmane s an

cYear
2009

Lookmg for other orders? Our online orders search allows you to search a ten'year history of all orders, including
enforcement orders, administrative orders, and general orders,

 back to tep

National information on insurance companies

Want more information about this company? The NAIC's Consumer Information (CIS) page allows you to retrieve
national financial and complaint information on insurance companies, plus has information and tlps to help you
understand current insurance issues,

4 back to tap

Ratings by financial organizations

The following organizations rate insurance companies on their financial strength and stability. Some of these
companies charge for their services.

{A M, Best
(Welss Group Ratlngs

DECLARATION OF ELEANOR HAMBURGER - 9
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Page 1 of 2
Search > LIFEWISE HEALTH PLAN OF WASHINGTON
LIFEWISE HEALTH PLAN OF WASHINGTON
General | Contact | Licensing | Appointments | Complaints | Orders | National Info | Ratings

General information Contact information

Name: LIFEWISE HEALTH PLAN OF WASHINGTON Registered address Malling address

Corporate family group: PREMERA BLUE CROSS GRP  whatis 7001 - 220TH SW PO BOX 91120

ts? MNTLAKE TERRACE, WA gEATTLE, WA 98111-0220

Organization type: HEALTH CARE SERVICE CONTRACTOR 98043 '

Telephone

- waoic: 170257 Telephone i ~
| NAIG 52633 425-670-4000 425-670-4000

status: ACTIVE
Admitted date: 08/31/2000
ownership type: NON-PROFIT

A back to top

Types of coverage authorized to sell

[tnsurance
[Heaith Care e
4 back to lop

Agents and agencies that represent this company (Appointments)  what is tys?
View agents View agencies
4 back to top
Company complaint history wpat is this?
View complalnts
4 hack to top

Disciplinary orders 2008-2012  what is this?

lvear " iOrder Number
12009 |09-0128
2011 . ‘lt1-o149

Looking for other orders? Our online orders search allows you to search a ten year history of all orders, including
enforcement orders, administrative orders, and general orders.

+ back to top

National information on insurance companies

Want more information about this company? The NAIC's Consumer Information (CIS) page allows you to retrieve
national financial and complaint information on insurance companies, plus has information and tips to help you
understand current insurance issues.

4 hack to top

Ratings by financial organizations
The following organizations rate insurance companies on their financial strength and stability, Some of these
companies charge for their services.

M, Best I

DECLARATION OF ELEANOR HAMBURGER - 10
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Page 2 of 2

IWeiss Group Ratings

iStandard and Poor'sCorp
' {Moody's Investors Service
" |Fitch IBCA, Duff and Phelps Ratings

+ back Lo top

DECLARATION OF ELEANOR HAMBURGER - 11
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Information Summary and Recommendations

Treatment of Autism Spectrum Disorders
Mandated Benefit Sunrise Review

January 2009

Wishiglon Sole Deportalof Lo
f’ ) Health
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SUMMARY OF INFORMATION
Overview of Proceedings

Department of Health informed interested parties of the mandated benefit review. Interested
parties included parents of children with autism spectrum disorders, insurance carriers, and
health care providers. The proponent, Arzu Forough, submitted a proposal to assess the bill
based on the statutory cxiteriz (See Appendix A), The departinent shared the proposal with
interested parties and invited them to comment. Ageney staff did research when needed and
reviewed all information submitted,

‘We conducted a public hearing on Sept, 5, 2008. Interested parties, including parents of
children with autlsm spectrum disorders, health care providers, a representative from the
Insurance industry, and a representative from the state Health Care Authority (HCA),
presented testimony, A review panel assisted with the hearing by asking clarifying questions
of the hearing participants, We sought further comments from interested parties after the
hearing, .

We sent a draft report to participants and interested parties for review. There was 2 10-day
rebuttal period to comment on the draft report. Once the final comment period ended, staff’
finalized the recommendations. The final draft was reviewed and approved by the Assistant
Secretary for Health Systems Quality Assurance and the Secretary of the Department of
Health, The final répott was sent to the legislature via the Office of Financial Management.

Background

In 2007 the Caring for Washington Individuals with Autism Task Force issued a report on
autism spectrum disorders. Their report listed an insurance mandate for evidence-based

" gutism spectrum disorders services as its highest and most urgent priority. The proposal
under review was not submitted by the task force, However, the task force’s 2007 report
included a recommendation for an analysis to assess the sunrise criteria,

Autism spectrum disorders (ASD) are pervasive developmental disorders characterized by
impairments or delays in social interaction, communication and language, as well as by
repetitive routines and behaviors, They are ¢alled spectrum disorders becavse of the wide
range and soverity of symptoms. Children diagnosed with ASD suffer from problews with
sensory ititegration, speech, and basic functions like toilet training, getting dressed, eating
meals, brushing teeth, or sitting still during classes. Many medical conditions can
accompany autism spectrum disorders, These include digestive problems, severe allergies,
inability to detoxify, very high rate of infection, and viston problems. Some children with
ASD display violent or self-harmful behaviors. IQs in children with this disorder range from
superior to severely mentally retarded."?

N
R eandd

oo Vecaring for Washington Individuals with Avtism Task Porce: Report to the Governor and Legislature,” Caring
‘v for Washington Individuals with Autism Task Force, 2006, Executive Summary,

2 Diagnostic and Statistical Manual of Mental Disorders, 4" ed., Amcrican Psychiatric Association,
Washington DC, 1994, pp, 65-66.

- Autism Spectrum Disorder Mandated Benefit Sunrise
! : Page 5
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» Some insurance carriers only cover a small portion of the therapies necessary to treat
ASD. They often limit treatment to $1,000 to $2,000 per year and/or limit the
number of visits. Bffective treatment for children with autism spectrum disorder can
far surpass these limits.

+ Low income children in Washington eligible for Medicaid have no age limits or
therapy limits for neurodevelopmental therapy services.

Mental health parity

There is also a mental health parity mandate.’ It is unclear at this time how much (if any)
ASD treatment should be covered under this mandate, The statute defines mental health
services as, “medically necessary outpatient and inpatient services provided to treat mental
disorders covered by the diagnostic categories listed in the most current version of the
Diagnostic and Statistical Manual of Mental Disorders (DSM)...” Autism spectrum disorder

is a disorder included in the DSM.

State and federal programs

There are some progratms that provide limited treatment for autism spectrum disorder, These
include the Infant and Toddler Early Intervention Program’s (ITEIP) Birth to Three Program,
some programs through the Department of Social and Health Services, Department of
Health's Children with Special Health Care Needs Program, neurodevelopmental therapy
services under Medicaid, and some other ASD coverape under Medicaid.

A number of states have insurance mandates for autism. The Council for Affordable Health
Insurance reports 11 states as having mandates. However, the proponent counts eight states
as having autism parity mandates. The proponent reports as many as 21 states that have
-either introduced logislation or are working on legislation for autism parity mandates.

Private insurance

Many parents desoribed the Premera Blue Cross Health Insurance plan offered by Microsoft
as being a model for other plans to follow, This plan covers applied behavior analysis
(ABA) therapy for childeen with ASD. Providers must meet strict qualifications including a
master’s or doctoral degree in educatlon, psychology, speech/language pathology, behavior
analysis or occupational therapy (or have national ABA certification), and 1, 500 supervised
hours working with children with autism spectrum disorder,

Rduecation or health care?

Anecdotal evidence given during the review indicates that autism spectrum disorder (ASD)
treatment is sometimes considered the responsibility of schools, Representatives from the
insurance industry and the Health Care Authority questioned whether this is an educational
issue, rather than a health care issue,

Limited treatment may be available in schools. However, it is designed, as required by law,
1o be educationally-relevant. It is designed to allow the child to participate in the educational
program, The therapy does not include skills the child may need in other environments snch
as home, work place, and the community.

Autism Spectrum Disorder Mandated Benefit Sunrise
Page 9
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. According to the 2007 “Washington State Autism Task Force Report”, medically necessary i

ASSESSMENT OF THE SUNRISE CRITERIA ;
Social impact

To what extent is the benefit generally utilized by a significant portion of the
populaﬁ(m"

It is estimated that one in 150 children has autlsm speotrum disorder. All of these children
have need of some level of autism treatment.®

To what extent is the benefit already generally available?

Intensive early intervention for autism, such as 5pplied behavior analysis (ABA), Is not
generally available, nor is it covered through most health insurance plans,

There are a fow programs that provide limited treatment to a small number of children with
autism, These programs include;

Infant and Toddler Barly Intervention Program’s {ITEIP) Birth to Three Program
Programs through the Department of Social and Health Services

Department of Health’s Children with Special Health Care Needs Program
Microsoft’s private health plan

Neurodevelopmental therapy services under Medicaid

Other coverage under Medicaid ' '

L 4 . . s ®

These programs are not generally available to a large portion of the population of children
with ASD,

treatment for people with autism spectrum disorder (ASD) is not widely available, It is
routinely denied by insurance plans based on certain misconceptions. These include;
» ASD is widely seen as a mental illness, leading to referrals to ineffective
treatments such as counseling or psychotherapy
» Treatment is constdered habilitative, rather than rehabilitative
» Treatments are incorrectly thought of as being available in schools

If the benefit is not geneyally available, to what extent has its unavailability resulted in
persons not receiving needed services?

,Many children with ASD go without necessary treatments and services because the costs are ‘

5o high and msurance coverage is not generally available, Many families simply canpot

. afford to pay for the necessary eatly, intensive treatments, \

DECLARATION OF ELEANOR HAMBURGER - 16

¥ sSurveillance Summarics. Prevalence of Autism Spestrum Disorders—Autlsm and Developmenta] Disabilities
Monitoring Network, 14 Sites, United States, 2002,” MMWR Morbidity Mor'lalf‘ty Weekly Report, Centess for
Disease Control and Prevention, February 9, 2007,
http/fwerw.cde, gov/mmwr/prewewlmmwrhtmllss5601al Jhtm, accessed on OCtober 1, 2008, cited by
Fmponent s proposal, Appendix A,

Eric Fombonne, “Epidemiology of Antistic Disorder and Other Pervasive Developrental Disorders,” Journal
of Clinleal Psychiatry, 66 (suppl 10, 2005, pp. 3-8, cited by proponent’s proposal, Appendix A.

Autism Spectrum Disorder Mandated Benefit Sunnsc
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Several parents stated that they chose less expensive, less effective therapies or unqualified
.providers because that is all they could afford, Many families said they were forced to end
effective treatments because they could no longer afford to pay for them.,

If the benefit is not generally available, to what extent has itg unavailability resulted in
unreasonable financial hardship?

“In the absence of caverage, out-of-pocket expenses for services can cost upwards of
$50,000 per year. In the process of trying to attain medical treatments and theraplies, many
risk their homes and the educations of their unaffected children — essentially mortgaging
their entire futures.”*?

Many families wrote letters and testified at the hearing about the severe financial bardships
caused by the high cost of treatment for antism spectrum disorder. The costs of treatments
for children more severely impacted ranged from $40,000 to $100,000 per year, However,
the proponent also notes that the cost for older children and those less severely impacted are
often much lower, with average costs of $9,000 to 315,000 per year, Without adequate
Jnsurance coverage, parents were forced to cash in reticement accounts and college funds,
charge up the mexirium on multiple ¢redit cards, borrow from extended Tamilies, take out

second mortgages or sell their homes, or hold findraisers in their communities,

We received testimony about families being in dire financial positions in order to pay for
negessary treatments for their children with ASD. Many were forced to file bankruptey or | -
 lost their homes to foreclosurg, Many have spent thelr life savings on trcaﬁﬁems. Some have
. vnee.. been forced to quit their jobs because their children with ASD need full-ime care. Patents
falscu shatred stories about siblings of children with this disorder being forced to sacrifice
«dental or vision care, sports, and other opportunities so their family could pay for treatment.

. In addition, parents of children with autism spectrum disorder reported a higher than average
divoree rate, which often results in increased financial hardship for the family. They believe
" effective ASD treatment provides a benefit to the entire family, not just the child,

‘What is the level of public demand for the benefit?

The demand for autism treatments is high, During the review, over 80 families stated there is
a great need for an autism benefits mandate. No member of the public testified that ASD

" treatment is unnecessary, However, several parties commented that singling out ASD for a
meandate unfairly excludes children with other developmental disabilities, such as Down
syndrome.

What is the level of inter'est of collective bargaining agents in negotiating privately for
inclusion of this benefit in group contracts?

The proponent did not have sufficient information to address this questlon.

12 See proponent’s response included in proposal.

Autism Spectrom Disorder Mandated Benefit Sunrise
Page 11
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Recent research suggests that some children with
OCD develop the condition after experlencing ong type
of streptococcal infection (Swedo et al.,, 1995), This
condition is referred to by the acronym PANDAS,
which stands for Pediamic Antoimmune Neuro-
psychiatric Disorders Associated with Streptococcal

infections, Its hallmark is a2 sudden and abrupt -

exacerbation of OCD symptormns after a strep infection.
This form of OCD occurs when the immune system
generates antibodies to the streptocoecal bacteria, and
the antibodies cross-react with the basal ganglia® of 4
susceptible child, provoking QCD (Garvey et al.,
1998). In other words, the cause of this form of OCD

_appears to be antibodies directed against the infection
mistakenly attacking a region of the brain and setting
off an inflammatory reaction,

The selective serotonin reuptake inhibitors appear
effective in ameliorating the symptoms of OCD in
children, although more clinical trials have been done
with adults than with childrer. Severa] randomized,
controlled trials revealed SSRIs to be effective in
treating children and adoleseents with OCD (Flament
etal,, 1985; DeVeaugh-Geiss et al,, 1992; Riddle et al,,
1992, 1998). The appropriate duration of treatment is
still being studied, Side effects are notinconsequential;
drymouth, somnolence, dizziness, fatigue, remors, and
constipation oceur at fairly high rates. Cognitive-
behavioral treatments also have been used to traat OCD
(March et al.,, 1997), but the evidence is not yet
conclusive. '

Autism

~ Autisr, the most common of the pervasive develop-
mental disorders (with a prevalence of 10 to 12
children per 10,000 [Bryson & Smith, 1998]), is
_ characterized by severely compromised ability to
engage in, and by a lack of interest In, social
interactions. It has roots in both structural brain
abnormalities and genetic predispositions, accordingto
family studies and studies of brain anatormy. The search
for genes that predispose to autism is considered an

1 Basal panglla are groups of neurons responsible for motor and
impulse control, aticntion, and regulation of mood and bebavior,

Children and Mental Health

extremely high research priorty for the National
Institute of Mental Health (NIMH, 1998). Although the
reporied assoclation between autism and obstetrical
hazard may be due to genetic factors (Bailey et al.,
1995), there is evidence that several different causes of .
toxic or infectious damage to the central nervous
system during eatly development also may contribute
1o autisio. Autism has been reported in children with
fetal alcohol syndrome (Aronson et al, 1997), in
children who were infected with rubella during
pregnancy (Chess et al,, 1978), and in cbildren whose
mothers took a variety of medications that are known to
damage the fetus (Williams & Hersh, 1997).
Cognitive deficits in social perception likely result
froxn abnormalities in neural circuitry, Children with
antism have been studied with several imaging
techniques, but no strongly consistent findings have
emerged, although abnormalities in the cerebelturmn and

" Jimbic systemn (Rapin & Katzman, 1998) and larger

brains (Piven, 1997) have been reported, In one small
study (Zilbovicius et al., 1995), evidence of delayed
maturation of the frontal cortex was found, The
evidence for genetic influgnces include a much greater
concordance in identical than in fraternal twins {Cook,
1998).

Treatment

Because antism is a severe, chronic developmental
disorder, which resultsin significant lifelong disability,
the poal of treatment is (o promote the child’s social
and language development and minimize behaviors that
interfere with the child’s functioning and learning,
Intensive, sustained special education programs and
behavior therapy early in life can increase the ability of
the child with autism to acquire [anguage and ability to
learn, Special education pragrams in highty structured
environments appear to help the child acquire self-care, -
social, and job skills. Only in the past decade have
studies shown positive ontcomes for very young
children with autism. Given the severity of the
impairment, high intensity of service needs, and Costs
(both human and financial), there has been an ongoing
search for effective treatment,

—
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Thirty years of research demonstrated the efficacy

of applied behavioral methods in reducing inap-
If

‘propsiate behavior ar'xd in increaéiﬁg communjcation,
learning, and appmpnatc sociah behavmr A well.
designed study f a psychbsocml mtervenuon was
carried out by Lovaas and colleagues (LOVaas, 1987,
McEachin et 21, 1993). Nineteen children with autism
were treated intensively with bshavior therapy for 2
years and compared with two contrel groups, Followup
of the experimental group in first grade, in late
childhood, and in adolescence found that nearly half
the experimental group but almost nons of the children
in the matched control group were able to participate in
regular schooling, Up (o this point; a number of other
rescarch groups have provided at least a partial
veplication of the Lovaas mode} (see Rogers, 1998).

_ Several uncontrolled studies of comprehensive
center-based programs have been conducted, foensiog
on language development and other developmental
skills, A comprehensive model, Treatment and

" Bducation of Autistic and Related Communication
Handicapped Children (TRACCH), demonstrated short-
term gains for preschoolers with autism who recejved
daily TEACCH home-teaching sessions, compared with
a matched control group (Ozonoff & Cathcart, 1998).
A review of other comprehensive, center-based
programs has been conducted, focusing on clements
considered critical to school-based prograrms, including
minimum hours of service and necessary curricular
components (Dawson & Osterling, 1997).

) The antipsychotic drug, haloperidol, has been
shown to be superior to placebo in the treatment of
antism (Perry et al., 1989; Locascio et al,, 1991},
although a significant number of children develop
dyskinesias® as a side effect (Campbell et al,, 1597).
Two of the SSRIs, clomipramine (Gordon et al,, 1993)
"and fluoxetine (McDougle et al.,, 1996), have been
tested, with positive results, except in young autistic
children, in whom clomipramine was not found to be
therapeutic, and who experienced untoward side effects
(Sanchez ot al., 1996). Of note, preliminary studies of

 Dyskinesia §s an impatrment of voluntary movement, such that it
becomes fragmentary or incomplete.

164

- DECLARATION OF ELEANOR HAMBURGER - 20

some of the newer antipsychotic drugs sngpgest that they
may have fewer side effects than conventional
antipsychotics such as haloperidol, but controled
studies are needed before firm conclusions can be
drawn about any possible advantages fa safety and
efficacy over traditional agents.

Disruptive Disorders
Distuptive disorders, such as oppositional defiant
disorder and conduct disorder, are characterized by
antisocial behavior and, as such, seem tobe acollection
of behaviors rather than a coherent pattem of mental
dysfunction. These behaviors ate also frequently found
in children who suffer from attention-deficit/hyper-
activity disorder, another disruptive disorder, which ls
discussed separately in this chapter. Children who
develop the more serious conduct disorders often show
signs of these disorders at an eardier age, Although itis
comumon for a very young children {o snatch something
they want from another child, this kind of behavior may
tierald a more generally aggressive behavior and be the
first sign of an emerging oppositional defiant or
conduct disorder if it occurs by the ages of 4 or 5 and
later, However, not every oppositional defiant child
develops conduct disorder, and the difficult behaviors
associated with these conditions often remit,
Oppositional defiant disorder (ODD) is diagnosed
when a child displays a persistent or consistent pattern
of defiance, disobedience, and hostility toward various
authority figures Including parents, teachers, and ather
adults. ODD is characterized by such problem
behaviors as persistent fighting and arguing, being
touchiy or easily annoyed, and delibérately annoying or
being spiteful or vindictive to other people, Children
with ODD may repeatedly lose their temper, argue with
adults, deliberately refuse to comply with requests or
rules of adults, blame others for their own mistakes,
and be repeatedly angry and resentful. Stubbornness
and testing of limits ars common. These behaviors
canse siguificant difficultics with family and friends
aond at school or work (DSM-IV; Weiner, 1597).
Oppositional defiant disorder is sometimes a precursor
of condugt disorder (DSM-IV),
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Priority Recommendations and Implementation Plans

Chapter 4

Priority Recommendation 1

Ensure all individuals with ASD receive comprehensive health
services and coverage within a Medical Home.,

Cost Estimates

Estimating costs for mandated insurance benefits would requite a Suntise Review by the
Department of Health (48.47.030 RCW)." The Caring for Washington Individuals with
Autism Task Force will continue to explore the activities described in Objective 2 to increase

access to medical homes for individuals with ASD and identify any related costs in the future.

Justification

The ATF chose to make mandating insurance benefits its first priotity recommendation.
Transforming the way insurance catriers include autism and related conditions within health
insurance policy will significantly affect access for the majority of individuals with an autism

spectrum ot related disorder in our state.

Children with autism commonly have a range of medical conditions for which they need

treatment.” Nationally, 22 states have successfully mandated insurance coverage for evidence
based intervention services that benefit children with autism.” There is no mandate for
insurance coverage within Washington State. Only four major private insurers in Washington
offer any coverage for comprehensive services for children with autism. Only Microsoft, one
of the four, is broad in benefit coverage. This could be a model for the state and industry.

Many families have no coverage for needed segvices, This places families under tremendous

financial burdens and strain to provide adequate care for their children, The Council for

Affordable Health Insuratice, in 2 2007 repott revieMng 10 states mandating insurance

coverage, find the inctemental cost of mandated benefits for autism at less than one percent.”

17 Sunrise Review Process. Mandated Health Insurance Benefits. Washington State Department of
Health. Accessed November 9, 2007  http://www.dohwa.gov/hsqa/sunrise/mandated.htm

% Gurney, J. G., McPheeters, M. L., Davis, M. M, Parental Report of Health Conditions and Health Care Use
Among Children With and Without Autism, National Survey of Children’s Health. Archives of Pediatrics &
Adolescent Medicine. 2006; Vol. 160: pp. 825-830. Accessed November 21, 2007 from

http:// archpediama-assn.org/ cgi/content/ full/ 160/8/825

1 Steering Committee Legislatve Information, Appendix 4f)

0 Bunce, V. C., Wieske, }. P., Prikazsky, V. Health Insurance Mandates in the States, 2007. Couneil for
Affordable Health Insurance. Accessed November 21, 2007 from www.cahi.org
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Appropriate, financially feasible services are not accessible for many individuals and families
within their communities. Batriers to health care access include specific exclusions for autism
diagnosis by many ptivate health insurance plans,” no coverage for Applied Behavioral
Analysis (ABA) and other autism—related services,” or denial of coverage for behavioral
interventions by licensed PhD clinical psychologists or Board Cettified Behavior Analysts
(BCBA). All of these barriers contribute to access of care.

Wait-lists in the greater Seattle area typically exceed 6 months, Many families in our state have
no access to services. To ensure that all individuals with autism and related conditions receive
approptiate, accessible, and affordable services within their communities, insurance coverage
for evidenced-based practices, including but not lnmted to, early intensive behavioral
intervention is critical.

The task force believes that everyone deserves to have access to health care that follows sound
evidence-based practices, and that the struggle fot equality and recognition of autism and
appropriate treatment will take both time and effort. Establishing good health policy takes
thoughtful and considerate action to accomplish. As such, the task force recognizes that other
priority recommendations such as training providers on new screening tools regarding autism
may be more immediately attainable, These other steps ate important for raising awateness
and will help in the developing comprehensive health policy.

Implementation Plan
Objectivet: Improve Insurance Coverage for lnd/wduals with ASD

1. EBxtend insurance benefits to cover interventions for individuals with ASD.

a.  Consult with individuals from states such as South Catolina and Pennsylvania whete
successful legislation mandating state insurance coverage for ASD intetvention was
passed.

b. Mandate coverage of behavioral interventions provided by licensed PhD level clinical
psychologists and Board Certified Behavior Analysts (BCBA).

2. Expand Medicaid benefits to promote equity in health care access and encourage

providers to setve clients who are enrolled in Medicaid.

2 Peele, P, B., Lave, |. R., Kelleher, K. J. Exclusions and Limitations in Children’s Bebavioral Health Care
Couerage P.gm/;zalm \S'm)zm 2002, Vol. 53 pp. 591-594. Accessed November 21, 2007 from
hi ronlt full/5?

2 Peele P. B Lavej R., Kelleher, K] Exclusions and thmlalwm in Chéldren’s Bebavioral Fealth Care
Coaverage. Ps j{.bmlm‘ Semzm 2002. Vol. 53, pp. 591-594. Accessed November 21, 2007 from

htwp://www.ps.psychiatryonline.org/cgi/content/full /53/5/591
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a. Inctrease the number of psychological assessments allowed (cutrently one per lifetime).

b. Increase rate of reimbursement and streamline paperwotk and service approval
process to encourage mote providers to accept Medicaid patients.

c. Provide benefits comparable to private insurance, including reimbursement for costs
of behavioral intervention.

d. Allow covetage of behavioral interventions provided by licensed PhD level clinical
psychologists and board cettified behavior analysts for individuals with an autism
spectrum disordet.

3. Supportt policies that ensure neurodevelopmental therapy insurance benefits.

a. Extend neurodevelopmental therapy benefit including speech-language services, .

occupational and physical therapy to individuals aged 18 yeats,

b. Include certified behavioral analysts (BCBA) in neurodevelopmental therapy benefits.

Objective 2: Train and provide support to health care providers caring for
individuals with ASD and increase access fo medical homes.

The ATF recognizes that a medical home supports knowledge of and access to
comptehensive services within the community. Providing increased suppott to health care
providers is essential so that they have easily accessible, scientifically sound, reliable
information about autism and related disorders. Health cate providers need to be able to easily
direct patients to the services they need. See Chapter 6 for additional activities to promote
medical homes and increase provider knowledge of ASD and telated disorders.

1. Improve advanced registered nurse practitioners, physician assistants, and medical school

tesidency training on ASD and telated conditions.

a. Assess and provide training standards for Washington State programs.

b. Collaborate with training programs to increase awareness and surveillance of autism
and related conditions.

2. Identify an on-line medical consultation service to provide a quality consultation resource
for primary care providers. Service could expand consultative service to primary care
providers who setve individuals with autism. Promote use of the service across the state.™

3. Improve access to high-quality medical homes for individuals with ASD and related

" disorders.
a. Explote successful programs nationally:

i.  Obtain consultation from the Waisman Center or similar otganization.™

2 Appendix 4c), Identification/Tracking Mid-Term Report
* Waisman Center. National Medical Home Autism Initiative. Framework, Partnerships, Resources,
Pubhcauons \X/hat s New 2007. Acccssed October 30, 2007 website
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fi.  Obtain assistance from the National Center on Medical Home Initiatives fot
Children with Special Needs at the American Academy of Pediatrics.”
b. Explore regional successful medical home programs such as those available to the
armed forces.
c. Make use of the Medical Home Leadetship Netwotk in Washington to pilot successful
strategies to increase high quality medical homes throughout the state.”®
d. Use Child Health Notes” as another possible model to provide more information

about autism to primaty care providers in Washington,

25 National Center of Medical Home Initiatives for Children with Special Needs. What is a Medical
Home. May 24, 2006. Ametican Academy of Pediatrics. Accessed November 1, 2007 from website
btip://www.medicathomeinfo.osg/lion.html _
26 Washington State Medical Home. The Medical Home Leadership Network. Washington State
Department of Health. 2007. Accessed October 30, 2007 from website
http://www.medicalhome.org/leadership/the mhln.cfm

27 Washington State Medical Home. Child Health Notes. University of Washington & DOJ. 2007,
Accessed Novembet 9, 2007 from hitp:/ /www.medicalhome.org/leadership/chn.cfm

10
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Message from Donna E. Shalala
Secretary of Health and Human Services

The United States leads the world in understanding the importance of overall health and well-
being to the strength of a Nation and its people. What we are coming to realize is that mental health
is absolutely essential to achieving prosperity. According to the landmark “Global Burden of
Disease” study, commissioned by the World Health Organization and the World Bank, 4 of the 10
leading causes of disability for persons age 5 and older are mental disorders. Among developed
nations, including the United States, major depression is the leading cause of disability. Also near
the top of these rankings are manic-depressive illness, schizophrenia, and obsessive-compulsive
disorder. Mental disorders also are tragic contributors to mortality, with suicide perennjally

- representing one of the leading preventable causes of death in the United States and worldwide,

The U.S, Congress declared the 1990s the Decade of the Brain, In this decade we have learned
much through research—in basic neuroscience, behavioral science, and genetics—about the complex
workings of the brain. Research can help us gain a further understanding of the fundamental
mechanisms underlying thought, emotion, and behavior—and an understanding of what goes wrong
in the brain in mental illness. It can also lead to better treatments and improved services for our
diverse population.,

Now, with the publication of this first Surgeon General’s Report on Mental Health, we are
poised to take what we know and to advance the state of mental health in the Nation, We can with
great confidence encourage individuals to seek treatment when they find themselves experiencing
the signs and symptoms of mental distress. Research has given us effective treatments and service
delivery strategies for many mental disorders. An array of safe and potent medications and
psychosocial interventions, typically used in combination, allow us to effectively treat most mental
disorders, '

"This seminal report provides us with an opportunity to dispel the myths and stigma surrounding
mental illness, For too long the fear of mental {llness has been profoundly destructive to people’s
lives, In fact mental illnesses are just as real as other illnesses, and they are like other ilinesses in
most -ways. Yet fear and stigma persist, resulting in lost opportunities for individuals to seek
treatment and improve or recover, '

In this Administration, a persistent, courageous advocate of affordable, quality mental health
services for all Americans is Mrs. Tipper Gore, wife of the Vice President. We salute her for her
historic leadership and for her enthusiastic support of the initiative by the Surgeon General, Dr.
David Satcher, to issue this groundbreaking Report on Mental Health.

The 1999 White House Conference on Mental Health called for a national antistigma campaign.
The Surgeon General issued a Call to Action on Suicide Prevention in 1999 as well, This Surgeon
General’s Report on Mental Health takes the next step in advancing the important notion that mental
health is fundamental health,
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Foreword

Since the turn of this century, thanks in large measure to research-based public health
innovations, the lifespan of the average American has nearly doubled. Today, our Nation’s physical
health—as a whole—has never been better. Moreover, illnesses of the body, once shronded in
fear—such as cancer, epilepsy, and HIV/AIDS to name just a few—increasingly are seen as treatable,
survivable, even curable ailments, Yet, despite unprecedented knowledge gained in just the past three
(decades about the brain and human behavior, mental health is often an afterthought and illnesses of
the mind remain shrouded in fear and misunderstanding,.

This Report of the Surgeon General on Mental Health is the product of an invigorating
collaboration between two Federal agencies. The Substance Abuse and Menta) Health Services
Administration (SAMHSA), which provides national leadership and funding to the states and many
professional and citizen organizations that are striving to improve the availability, accessibility, and

- quality of mental health services, was assigned lead responsibility for coordinating the development
of the report. The National Institutes of Health (NIH), which supports and conducts research on
mental illness and mental health through its National Institute of Mental Health (NEVIH), was pleased
to be a partner in thiseffort. The agencies we respectively head were able to rely on the enthusiastic
participation of hundreds of people who played a role in researching, writing, reviewing, and
diéseminating this report. We wish to express our appreciation and that of a mental health
constjtuency, millions of Americans strong, to Surgeon General David Satcher, M.D., Ph,D,, for
inviting us to participate in this landmark report.

The year 1999 witnessed the first White House Conference on Mental Health and the first
Secretarial Initiative on Mental Health prepared under the aegis of the Department of Health and
Human Services, These activities set an optimistic tone for progress that will be realized in the years
ahead, Looking ahead, we take special pride in the remarkable record of accomplishment, in the
spheres of both science and services, to which our agencies have contributed over past decades. With
the impetus that the Surgeon General’s report provides, we intend to expand that record of
accomplishment, This report recognizes the inextricably intertwined relationship between our mental
health and our physical health and well-being. The report emphasizes that mental health and mental
illnesses are important concerns at all ages. Accordingly, we will continue 1o attend to needs that

. occur across the lifespan, from the youngest child to the oldest among us.

The report lays down a challenge to the Nation—to our communities, our health and social
service agencies, our policymakers, employers, and citizens—to take action. SAMHSA and NTH look
forward to continuing our collaboration to generate needed knowledge about the brain and behavior
and to translate that knowledge to the service systems, providers, and citizens,

Nelba Chavez, Ph.D. Steven E. Hyman, M.D.

Administrator Director
Substance Abuse and Mental Health National Institute of Mental Health
Services Administration for The National Institutes of Health

Bernard S. Arons, M.D.
Director .
Center for Mental Health Services
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Preface

from the Surgeon Ceneral
U.S. Public Health Service

The past century has witnessed extraordinary progress in our improvement of the public health
through medical science and ambitious, often innovative, approaches to health care services. Previous
Surgeons General reports have saluted our gains while continuing to set ever higher benchmarks for
the public health, Through much of this era of great challenge and greater achievement, however,
concerns regarding mental illness and mental health too often were relegated to the rear of our
national consciousness. Tragic and devastating disorders such as schizophrenia, depression and

- bipolar disorder, Alzheimer’s disease, the mental and behavioral disorders suffered by children, and
a range of other mental disorders affect nearly one in five Americans in any year, yet continue too
frequently to be spoken of in whispers and shame. Fortunately, leaders in the mental health
field—fiercely dedicated advocates, scientists, government officials, and consumers-—have been
insistent that mental health flow in the mainstream of health, T agree and {ssue this report in that spirit.

This report makes evident that the neuroscience of mental health—a term that encompasses
studies extending from molecular events to psychological, behavioral, and societal phenomena——has
emerged as one of the most exciting arenas of scientifie activity and human inquiry. We recognize
that the brain is the integrator of thought, emotion, behavior, and health. Indeed, one of the foremost
contributions of contemporary mental health research is the extent to which it has mended the
destructive split between “mental” and “physical” health,

‘We know more today about how to treat mental illness effectively and appropriately than we
know with certainty about how to prevent mental illness and promote mental health, Cormmon sense
and respect for our fellow humans tells us that a focus on the positive aspects of mental health
demands our immediate attention.

Even more than other areas of health and medicine, the mental health field is plagued by
disparities in the availability of and access to its services. These disparities are viewed readily through
the lenses of racial and cultural diversity, age, and gender. A key disparity often hinges on a person’s
financial status; formidable financial barriers block off needed mental health care from too many
people regardless of whether one has health insurance with inadequate mental health benéfits, or is
one of the 44 million Americans who lack any insurance. We have allowed stigma and a now

. unwarranted sense of hopelessness about the opportunities for recovery from mental iJlness to erect
these barriers. It is time to take them down. )

Promoting mental health for all Americans will require scientific know-how but, even more
importantly, a societal resolve that we will make the needed investment. The investment does not call
for massive budgets; rather, it calls for the willingness of each of us to educate ourselves and others
about-menta] health and mental illness, and thus to confront the attitudes, fear, and misunderstanding
that remain as barriers before us. It is my intent that this report will usher in a healthy exa of mind and
body for the Nation.

David Satcher, M.D., Ph,D.
Surgeon General
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CHAPTER 1

" INTRODUCTION AND THEMES

his first Surgeon General’s Report on Mental

Health s {ssued at the culmination of a half-century
that has witnessed remarkable advances in the
understanding of mental disorders and the brain and in
our appreciation of the centrality of mental health to
overall health and well-being. The report was prepared
against a backdrop of growing awareness in the United
States and thronghout the world of the immense burden
of disability associated with mental ilinesses. In the
‘United States, mental disorders collectjvely account for

more than 15 percent of the overall burden of disease

from all causes and slightly more than the burden
associated with all forms of cancer (Murray & Lopez,
1996). These data underscore the importance and
nrgency of treating and preventing mental disorders and
of promoting mental health in our society,

The report in its entirety provides an ui)-to-date
review of scientific advances in the study of mental
health and of mental illnesses that affect at least one in

. five Americans. Several important conclusions may be
drawn from the extensive scientific literature
summarized in the report. One is that a variety of
treatments of well-documented efficacy exist for the
array of clearly defined mental and behavioral
disorders that occur across the life span, Every person
should be encouraged to seek help when questions arise
about mental health, just as each person is encouraged
to seek ‘help when questions arise about health,
Research highlighted in the report demonstrates that
mental health is a facet of health that evolves
throughout the lifetime. Just as each person can do
-much to promote and maintain overall health regardless
of age, each also can do much to promote and
strengthen mental health at every stage of life,

Much remains to be learned about the causes,

treatment, and prevention of mental and behavioral
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disorders. Obstacles that may limit the availability or
accessibility of mental health services for some
Americans are being dismantled, but disparities persist.
Still, thanks to research and the experiences of millions
of individuals who have a mental disorder, their family
members, and other advocates, the Nation has the
power today to tear down the most formidable obstacle
to future progress in the arena of mental illness and
health. That obstacle is stigma. Stigmatization of
mental illness is an excuse for inaction and
discrimination that is inexcusably outmoded in 1999,
As evident in the chapters that follow, we have
acquired an immense amount of knowledge that permits
us, as a Nation, to respond to the needs of persons with
mental illness in a manner that is both effective and
respectful, ’

Overarching Themes

Mental Health and Mental lliness: A Public
Health Approach

The Nation’s contemporary mental health enterprise,
like the broader field of health, is rooted in a
population-based public health model. The public
health model is characterized by concern for the health
of a population in its entirety and by awareness of the
linkage between health and the physical and psycho-
social environment. Public health focuses not only on
traditional areas of diagnosis, treatment, and etiology,
but also on epidemiologic surveillance of the health of
the population at large, health promotion, disease pre-
vention, and access to and evaluation of services (Last
& Wallace, 1992).

Just as the mainstream of public health takes a
broad view of health and illness, this Surgeon
General's Report on Mental Health takes a wide-angle
lens to both mental health and mental illness. In years
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_past, the mental health field often focused principally
on mental illness in order to serve individuals who
were most severely affected. Only as the field has
matured has it begun to respond to intensifying interest
‘and concerns about disease prevention and health pro-
motion. Because of the more recent consideration of
these topic areas, the body of accumulated knowledge
regarding them is not as expansive as that for mental
illness.

Mental Disorders are Disabling

The burden of mental illness on health and productivity
in the United States and throughout the world has long
been profoundly underestimated. Datadeveloped by the
massive Global Burden of Disease study,’ conducted by
the World Health Organization, the World Bank, and
Harvard University, reveal that mental iilness,
including suicide,? ranks second in the burden of
disease in established market economies, such as the
United States (Table 1-1).

Mental illness emerged from the Global Burden of
Disease study as a surprisingly significant contributor
to the burden of disease. The measure of calculating
disease burden in this study, called Disability Adjusted
Life ‘Years (DALYS), allows comparison of the burden

Table 11, Disease burden by selected iliness
categories in established market
economies, 1990
Percent of
Total DALYs*
P

'AH mental jliness**

‘Dlsabmty-adjusted life year (DALY) is & measure that
expresses years of life lost to premature death and years
lived with a disabllity of specified severity and duration
(Murray & Lopez, 1996).

=Disease burden assoclated with "mental {liness” includes
suicide.

} Murray & Lopez, 1996.

*The Surgeon General issued a Call to Action on Suicide in 1999,
reflecting the public health magnitude of this consequence of mental
illness. The Call to Action is summarized in Figure 4-1.

4
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of disease across many different disease conditions.
DALYs account for Jost years of healthy life regardless
of whether the years were lost to premature death or
disability. The disability component of this measure is
weighted for severity of the disability. For example,
major depression is equivalent in burden to blindness
or paraplegia, whereas active psychosis seen in
schizophrenia is equal in disability burded to
quadriplegia.

By this measure, major depression alone ranked
second only to ischemic heart disease in magnitude of
disease burden (see Table 1-2). Schizophrenia, bipolar
disorder, obsessive-compulsive disorder, panic
disorder, and post-traumatic stress disorder also’
contributed significantly to the burden represented by
mental illness,

Tabhle 1-2.

Leading sources of disease burden in
established market economies, 1960
Total
DALYs
{millionis)

Percent
of Total

"5 Road lraffic accidents 4.4

Sourca: Murray & Lopez, 1996,

Mental Health and Mental 1liness: Points on
a Continuum

As will be evident in the pages that follow, “mental
health” and “mental illness” are not polar opposites but
may be thought of as points on a continuum., Mental
health is a state of successful performance. of mental
function, resulting in productive activities, fulfilling
relationships with other people, and the ability to adapt
to change and to cope with adversity, Mental health is
indispensable to personal well-being, family and
interpersonal relationships, and contiibution to
community or society. It is easy to overlook the value
of mental health until problems surface. Yet from early
childhood until death, mental health is the springboard
of thinking and communijcation skills, learning,
emotional growth, resilience, and self-esteem. These
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are the ingredients of each individual’s successful
contribution to community and society. Americans are
inundated with messages about success—in school, in
a profession, in parenting, in relationships—without
appreciating that successful performance rests on a
foundation of mental health.

Many ingredients of mental health may be
identifiable, but mental health is not easy to define, In
the words of a distinguished leader in the field of
mental health prevention, “. . . built into any definition
of wellness . . . are overt and covert expressions of
values, Because values differ across cultures as well as

- among subgroups (and indeed individuals) within a
culture, the ideal of a uniformly acceptable definition
of the constructs is illusory” (Cowen, 1994). In other
words, what it means to be mentally healthy is subject
to many different interpretations that are rooted in
value judgments that may vary across cultures. The
challenge of defining mental health has stalled the
development of programs to foster mental health
(Secker, 1998), although strides have been made with
wellness programs for older people {Chapter 5):

Mental illness is the term that refers collectively to
.all diagnosable mental disorders, Mental disorders are
health conditions that are characterized by alterations
in thinking, mood, or behavior (or some.combination
thereof) associated with distress and/or impaired
functioning. Alzheimer’s disease exemplifies a mental
disorder largely marked by alterations in thinking
(especially forgetting). Depression exemplifies a
mental disorder largely marked by alterations in mood.
Attention-deficit/hyperactivity disorder exemplifies a
mental disorder largely marked by alterations in
behavior (overactivity) and/or thinking (inability to
concentrate), Alterations in thinking, mood, or behavior
contribute to a host of problems—patient distress,
impaired functioning, or heightened risk of death, pain,
disability, or loss of freedom (American Psychiatric
Association, 1994).

This report uses the term “mental health problems”
for signs and symptoms of insufficient intensity or
duration to meet the criteria for any mental disorder.
Almost everyone has experienced mental health
problems in which the distress one feels matches some
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of the signs and symptoms of mental disorders. Mental
health problems may warrant active efforts in health
promotion, prevention, and treatment. Bereavement
symptorns in older adults offer a case in point.
Bereavement symptoms of less than 2 months’ duration
do not qualify as a mental disorder, according to
professional mamuals for diagnosis (American
Psychiatric Association, 1994). Nevertheless,
bereavement symptoms can be debilitating if they are
left unattended. They place older people at risk for
depression, which, in tumn, is linked to death from
suicide, heart attack, or other causes (Zisook &
Shuchter, 1991, 1993; Frasure-Smithet al., 1993, 1995;
Conwell, 1996). Much can be done—through formal
treatment or through support group participation—to
ameliorate the symptoms and to avert the consequences
of bercavement. In this case, early intervention is
needed to address a mental health problem before it
becomes a potentially life-threatening disorder.

Mind and Body are Inseparable

Considering health and illness as points along a
continuum helps one appreciate that neither state exists
in pure isolation from the other. In another but related
context, everyday language tends to encourage .a
misperception that “mental health” or “mental illness”

is unrelated to “physical health” or “physical illness,”

In fact, the two are inseparable,

Seventeenth-century philosopher Rene Descartes
conceptualized the distinétion between the mind and
the body. He viewed the “mind” as completely
separable from the “body” (or ‘matter” in general). The
mind (and spirit) was seen as the concern of organized
religion, whereas the body was seen as the concern of
physicians (Eisendrath & Feder, in press). This
partitioning ushered in a separation between so-called
“mental” and “physical’” health, despite advances in the
20th century that proved the interrelationships between
mental and physical health (Cohen & Herbert, 1996;
Baum & Posluszny, 1999).

Although “mind” is a broad term that has had many
different meanings over the centuries, today it refers to
the totality of mental functions related to thinking,
mood, and purposive behavior. The mind is generally
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seen as deriving from activities within the brain but
.displaying emergent properties, such as consciousness
" (Fischbach, 1992; Gazzaniga et al., 1998).
' One reason the public continues to this day to
_emphasize the difference between mental and physical
‘health is embedded in language. Common parlance
-continues to use the term “physical” to distinguish
“some forms of health and illness from “mental” health
.and illness. People continue to see mental and physical
as separate functions when, in fact, mental functions
-(e.g., memory) are physical as well (American
Psychiatric Association, 1994). Mental functions are
-cairied out by the brain, Likewise, mental disorders are
reflected in physical changes in the brain (Kandel,
1998). Physical changes in the brain often trigger
physical changes in other parts of the body too. The
racing ‘heart, dry mouth, and sweaty palms that -
accompany a terrifying nightmare are orchestrated by
the brain. A nightmare is a mental state associated with
alterations of brain chemistry that, in turn, provoke
uninistakable changes elsewhere in the body.

Instead of dividing physical from mental health, the
more appropriate and neutral distinction is between
“mental” and “somatic” health, Somatic is a medical
" term that derives from the Greek word soma for the
body. Mental health refers to the successful
performance of mental functions in terms of thought,
mood, and behavior, Mental disorders are those health
conditions in which alterations in mental functions are
paramount. Somatic conditions are those in which
alterations in nonmental functions predominate. While
the brain carries out all mental functions, it also carries
out some somatic functions, such as movement, touch,
and balance. That is why not all brain diseases are
mental disorders. For example, a stroke causes a lesion
in the brain. that may produce disturbances of
movement, such as paralysis of limbs. When such
symptoms predominate in a patient, the stroke is
considered a somatic condition. But when a stroke
méin]y produces alterations of thought, mood, or
behavior, it is considered a mental condition (e.g.,
dementia), The point is that a brain disease can be seen

as a mental disorder ora somatic disorder depending on
the functions it perturbs.
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The Roots of Stigma
Stigmatization of people with mental disorders has

persisted throughout history, It is manifested by bias,

distrust, stereotyping, fear, embatrassment, anger,
and/or avoidance. Stigma leads others to avoid living,
socializing or working with, renting to, or employing
people with mental disorders, especially severe
disorders such as schizophrenia (Penn & Martin, 1998;
Corrigan & Penn, 1999). It reduces patients’ access to
resources and opportunities (e.g., housing, jobs) and
leads to low self-esteem, isolation, and hopelessness, It _
deters the public from seeking, and wanting to pay for,
care. In its most overt and egregious form, stigma
results in outright discrimination and abuse. More
tragically, it deprives people of their dignity and
interferes with their full participation in society.
Explanations for stigma stem, in part, from the

misguided split between mind and body first proposed
by Descartes, Another source of stigma lies in the 19th-

century separation of the mental health treatment

system in the United States from the mainstream of
health, These historical influences exert an often

immediate influence on perceptions and behaviors in

the modern world,

Separation of Treatment Systems
In colonial times in the United States, people with

mental illness were described as “lunaticks” and were

largely cared for by families. There was no concerted
effort to treat mental illness until urbanization in the
early 19th century created a societal problem that
previously had been relegated to families scattered
among small rural communities. Social policy assumed
the form of isolated asylums where persons with mental
illness were administered the reigning treatments of the
era. By the late 19th century, mental illness was
thought to grow “out of a violation of those physical,
mental and moral laws which, properly understood and
obeyed, result not only in the highest development of
the race, but the highest type of civilization” (cited in
Grob, 1983), Throughout the history of
institutionalization in asylums (later renamed mental
hogpitals), reformers strove to improve treatment and
curtail abuse. Several waves of reform culminated in
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the deinstitutionalization movement that began in the
1950s with the goal of shifting patients and care to the
cornmunity.

Public Attitudes About Mental liness: 1950s to
1990s

‘Nationally representative surveys have tracked public

attitudes about mental illness since the 1950s (Star,

1952, 1955; Gurin et al., 1960; Veroff et al., 1981). To

permit comparisons over time, several surveys of the

1970s and the 1990s phrased questions exactly as they
" had been asked in the 1950s (Swindle et al., 1997).

In the 1950s, the public viewed mental illness as a .

stigmatized condition and displayed an unscientific
understanding of mental iliness. Survey respondents
typically were not able to identify individuals as
© “mentally ilI” when presented with vignettes of
individuals who would have been said to be mentally ill
according to the professional standards of the day, The
public was not particularly skilled at distinguishing
mental illness from ordinary unhappiness and worry
and tended to see only extreme forms of be-
havior—namely psychosis-—as mental illness. Mental
illness carried great social stigma, especially linked
with fear of unpredictable and violent behavior (Star,

1952, 1955; Gutin et al., 1960; Veroff et al., 1981).
By 1996, a modem survey revealed thiat Americans

had achieved greater scientific understanding of mental

illness, But the increases in knowledge did not defuse,
social stigma (Phelan et al., 1997). The public learned
to define mental iliness and to distinguish it from
ordinary worry. and unhappiness. It expanded its
definition of mental illness to encornpass anxiety,
depression, and other mental disorders. The public
attributed mental illness to a mix of biological
abnormalities and vulnerabilities to social and
psychological stress (Link et al., in press). Yet, in
comparison with the 1950s, the public’s perception of
mental illness more frequently incorporated violent
behavior (Phelan et al., 1997). This was primarily true

among those who defined mental illness to include

psychosis (a view held by about one-third of the entire
sample). Thirty-one percent of this group mentioned
violence in its descriptions of mental illness, in
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comparison with 13 percent in the 1950s. In other
words, the perception of people with psychosis as being
dangerous is stronger today than in the past (Phelan et
al., 1997).

The 1996 survey also probed how perceptions of
those with mental illness varied by diagnosis. The
public was more likely to consider an individual with
schizophrenia as having mental illness than an
individual with depression. All of them were
distinguished reasonably well from a worried and
unhappy individual who did not meet professional
criteria for a mental disorder. The desire for social
distance was consistent with this hierarchy (Link et al,,
in press). '

Why is stigma so strong despite better public
understanding of mental illness? The answer appears
to be fear of violence: people with mental illness,
especially those with psychosis, are perceived to be
more violent than in the past (Phelan et al., 1997).

This finding begs yet another question: Are people
with mental disorders truly more violent? Research
supports some public concems, but the overall
likelihood of violence is low, The greatest risk of
violence is from those who have dual diagnoses, i.e.,
individuals who have a mental disorder as well as a
substance abuse disorder (Swanson, 1994; Eronen et
al., 1998; Steadman et al., 1998). There is a small
elevation in risk of violence from individvals with
severe mental disorders (e.g., psychosis), especially if
they are noncompliant with their medication (Eronen et
al., 1998; Swartz et al., 1998). Yet the risk of violence
is much less for a stranger than for a family member or
person who is known to the person with mental iliness
(Eronen et al., 1998). In fact, there is very little risk of
violence or harm to a stranger from casual contact
with an individual who has a mental disorder. Because
the average person is ill-equipped to judge whether
someone who is behaving erratically has any of these
disorders, alone or in combination, the natoral tendency
is to be wary. Yet, to put this all in perspective, the
overall contribution of mental disorders to the total
level of violence in society is excepiionally small
(Swanson, 1994).
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Because most people should have little reason to
‘fear violence from those with mental illness, even in its
most severe forms, why is fear of violence so
entrenched? Most speculations focus on media
.coverage and deinstitutionalization (Phelanet al., 1997,
‘Heginbotham, 1998). One series of surveys found that
selective media reporting reinforced the public’s
stereotypes linking violence and mental illness and
.encouraged people to distance themselves from those
‘with mental disorders (Angermeyer & Matschinger,
'1996). -And yet, deinstitutionalization tnade this
-distancing impossible over the 40 years as the
.population of state and county mental hospitals was
reduced from a high of about 560,000 in 1955 to well
below 100,000 by the 1990s (Bachrach, 1996), Some
advocates of deinstitutionalization expected stigma to
be reduced with community care and commonplace
exposure. Stigma might have been greater today had
not public education resulted in a more scientific
understanding of mental illness,

Stigma and Seeking Help for Mental Disorders
Nearly two-thirds of all people with diagnosable mental

disorders do not seek treatment (Regier et al., 1993;
Kessler et al., 1996), Stigma surrounding the receipt of
mentathealth treatment is among the many barriers that
discourage people from seeking treatment (Sussman et
al., 1987; Cooper-Patrick et al., 1997). Concern about
stigma appears to be heightened in ruoral areas in
relation to larger towns or cities (Hoyt et al., 1997).
Stigma also disproportionately affects certain age
groups, as explained in the chapters on children and
older people.

The surveys cited above concerning evolving
public attitudes about mental illness also monitored
how people would cope with, and seek treatment for,
mental ilness if they became symptomatic. (The term
“nervous breakdown” was used in lieu of the term
“mental illness” in the 1996 survey to allow for
comparisons with the surveys in the 1950s and 1970s.)
The 1996 survey found that people were likelier than in
the past to approach mental illness by coping with,
rather than by avoiding, the problem. They also were
more likely now to want informal social supports (e.g.,
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self-help groups). Those who now sought formal
support increasingly préferred counselors,
psychologists, and social workers (Swindle et al.,
1997).

Stigma and Paying for Mental Disorder Treatment
Another manifestation of stigma is reflected in the

public's reluctance to pay for mental health services,

Public willingness to pay for mental health treatment,
particularly through insurance premiums or taxes, has
been assessed largely through public opinion polls.
Members of the public report a greater willingness to
pay for insurance coverage for individuals with severe
mental disorders, such as schizophrenia and depression,
rather than for less severe conditions such as worty and
unhappiness (Hanson, 1998). While the public
generally appears to support paying for treatment, its
support diminishes upon the realization that higher
taxes or preminms would be necessary (Hanson, 1998).
In the lexicon of survey research, the willingness to pay
for mental illness treatment services is considered to be
“soft.” The public generally ranks insurance coverage
for mental disorders below that for somatic disorders
(Hanson, 1998),

Reducing Stigma

There is likely no simple or single panacea to eliminate
the stigma associated with mental illness, Stigma was
expected to abate with increased knowledge of mental
illness, but just the opposite occurred: stigma in some
ways intensified over the past 40 years even though
understanding improved. Knowledge of mental iliness
appears by itself insufficient to dispel stigma (Phelan et
al., 1997). Broader knowledge may be warranted,
especially to redress public fears (Penn & Martin,
1998). Research is beginning to demonstrate that
negative perceptions about severe mental illness can be
lowered by furnishing empirically based information on
the association between violence and severe mental

- illness (Penn & Martin, 1998). Overall approaches to

stigina reduction involve programs of advocacy, public
education, and contact with persons with mental illness
through schools and other societal institutions
{Corrigan & Penn, 1999).
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Another way to eliminate stigma is to find causes
and effective treatments for mental disorders (Jones,
1998). History suggests this to be true. Neurosyphilis
and pellagra are illustrative of mental disorders for
which stigma has receded. In the early part of this
century, about 20 percent of those admitted to mental
hospitals had “general paresis,” later identified as
tertiary syphilis (Grob, 1994). This advanced stage of
syphilis occurs when the bacterium invades the brain
and causes neurological deterioration (including
psychosis), paralysis, and death. The discoveries of an
infectious etiology and of penicillin led to the virtual
elimination of nevrosyphilis. Similarly, when pellagra
was traced to a nutrient deficiency, and nutritional
supplementation with niacin was introduced, the
condition was eventually eradicated in the developed
world, Pellagra’s victims with delirium had been placed
in mental hospitals early in the 20th century before its
etiology was clarified. Although no one has
documented directly the reduction of public stigma
toward these conditions over the early and later parts of
this century, disease eradication through widespread
acceptance of treatment (and its cost) offers indirect
proof, ' '

Ironically, these examples also illustrate 2 more
unsettling consequence: that the mental health field was
adversely affected when causes and treatments were
identified. As advances were achieved, each condition
- was transferred from the mental health field to another
medical specialty (Grob, 1991), Fer instance, dominion
over gyphills was moved to dermatology, internal
medicine, and neurology nponadvances in etiology and
treatment. Dominion over hormone-telated mental
disorders was moved to endocrinology under similar
circumstances. The consequence of this transformation,
according to historian Gerald Grob, is that the mental
health field became over the years the repository for
mental disorders whose etiology was unknown. This
left the mental health field “vulnerable to accusations
by their medical brethren that psychiatry was not part
of imedicine, and that psychiatric practice rested on
superstition and myth” (Grob, 1991).

These historical examples signify that stigma
dissipates for individual disorders once advances
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render them less disabling, infectious, or disfiguring.
Yet the stigma surrounding other mental disorders not
only persists but may be inadvertently reinforced by
leaving to.mental health care only those behavioral
conditions without known causes or cures, To point this
out is not intended to imply that advances in mental
health should be halted; rather, advances should be
nurtured and heralded. The purpose here is to explain
some of the historical.origins of the chasm between the
health and mental health fields.

Stigma must be overcome. Research that will
continue to yield increasingly effective treatments for
mental disorders promises to be an effective antidote,
‘When people understand that mental disorders are not
the result of moral failings or limited will power, but
are legitimate illnesses that are responsive to specific
treatments, much of the negative stereotyping may
dissipate, Still, fresh approaches to disseminate
research information and, thus, to counter stigma need
to be developed and evaluated. Social science research
has much to contribute to the development and
evaluation of anti-stigma programs (Corrigan & Penn,
1999). As stigma abates, a transformation in public
attitudes should occur. People should become eager to
seek care, They should become more willing to absorb
its cost. And, most importantly, they should become far
more receptive to the messages that are the subtext of
this report: mental health and mental illness are part of

the mainstream of health, and they are a concem for all

people.
The Science Base of the Report

Reliance on Scientific Evidence

The statements and conclusions throughout this report
are documented by reference to studies published in the
scientific literature, For the most part, this report cites
studies of empirical—rather than theoretical—research,
peer-reviewed journal articles including reviews that
integrate findings fromnumerous studies, and books by
recognized experts. When a study has been accepted for
publication but the publication has not yet appeared,
owing to the delay between acceptance and final
publication, the study is referred to as “in press.” The
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report refers, on occasion, tounpublished-research-by
‘means of reference to a presentation at a professional
‘meeting or to a “personal communication” from the
‘researcher, a practice that also is used sparingly in
.professional journals. These personal references are to
:acknowledged experts whose research is in progress.

Research Methods
“Quality research rests on accepted methods of testing
hypotheses. Two of the more common research
.methods used in the mental health field are
experimental research and correlational research.
Experimental research is the preferred method for
assessing causation but may be too difficult or too
expensive to conduct, Experimental research strives to
.discover cause and effect relationships, suchas whether
anew drug is effective for treating a mental disorder. In
an experimental study, the investigator deliberately
introduces an intervention to determine its conse-
quences (i.e., the drug’s efficacy). The investigator sets
up an experiment comparing the effects of giving the
new drug to one group of people, the experimental
group, while giving a placebo (an inert pill) to another
group, the so-called control group. The incorporation of
a control group rules out the possibility that something
other than the experimental treatment (i.e., the new
drug) produces the results. The difference in outcome
between the experimental and control group-——which,
in this case, may be the reduction or elimination of the
symptoms of the disorder-—then can be causally
attributed to the drug. Similarly, in an experimental
study of a psychological treatment, the experimental
group is given a new type of psychotherapy, while the
control or comparison group receives either no
psychotherapy or a different form of psychotherapy.
With both pharmacological and psychological studies,
the best way to assign study participants, called
subjects, either to the treatment or the control (or
comparison) group is by assigning them randomly to
different treatment groups. Randomization reduces bias
in the results, An experimental study in humans with
randomization is called a randomized controlled trial.
Correlational research is employed when
experimental research is logistically, ethically, or
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finaneially - impossible. Instead of deliberately
introducing an intervention, researchers observe
relationships to uncover whether two factors are
associated, or correlated. Studying the relationship
between stress and depression is illustrative, It would
be unthinkable tointroduce seriously stressful events to
see if they cause depression. A correlational study in
this case would compare a group of people already
experiencing high levels of stress with another group

experiencing low levels of stress to determine whether

the high-stress group is more likely to develop
depression. If this happens, then the results would
indicate that high levels of stress are associated with
depression, The limitation of this type of study is that
it only can be used to establish associations, not cause
and effect relationships. (The positive relationship
between stress and depression is discussed most
thoroughly in Chapter 4.)

Controlled studies—that is, studies with control or
comparison groups—are considered superior to
uncontrolled studies. But not every question in mental
health can be studied with a control or comparison
grodp. Findings from an uncontrolled study may be
better than no information at all. An uncontrolled study
also may be beneficial in generating hypotheses or in
testing the feasibility of an intervention. The results
presumably would lead to a controlled study. In short,
uncontrolled studies offer a good starting point but are
never conclusive by themselves.

Levels of Evidence

In science, no single study by itself, however well
designed, is generally considered sufficient to establish
causation, The findings need to be replicated by other
investigators to gain widespread acceptance by the
scientific community.

The strength of the evidence amassed for any
scientific fact or conclusion is referred to as “the level
of evidence.” The level of evidence, for example, to
justify the entry of a new drug into the marketplace has
to be substantial enough to meet with approval by the
1.S. Food and Drug Administration (FDA), According
to U.S. drag law, a new drug’s safety and efficacy must
be established through controlled clinical trials
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conducted by the drug’s manufacturer or sponsor
(FDA, 1998). The FDA’s decision to approve a drug

represents the culmination of a lengthy, research- .

intensive process of drug development, which often
consumes years of animal testing followed by human
clinical trials (DiMasi & Lasagna, 1995). The FDA
requires three phases of clinical trials® before a new
drug can be approved for marketing (FDA, 1998).
With psychotherapy, the level of evidence similarly
must be high. Although there are no formal Federal
laws governing which psychotherapies can be
introduced into practice, professional -groups and
experts in the field strive to assess the level of evidence
in a given area through task forces, review articles, and
other methods for evaluating the body of published
studies on a topic, This Surgeon General’s report is
replete with references to such evaluations, One of the
most prominent series of evaluations was set in motion
by a group within the American Psychological
Association (APA), one of the main professional
organizations of psychologists. Beginning in the mid-
1990s, the APA’s Division of Clinical Psychology

convened task forces with the objective of establishing -

which psychotherapies were of proven efficacy. To
guide their evaluation, the first task force created a set
of criteria that also was used or adapted by subsequent
task forces. The first task force actually developed two
sets of criteria; the first, and more rigorous, set of
criteria was for Well-Established Treatments, while the
other set was for Probably Efficacious Treatments
(Chambless et al., 1996). For a psychotherapy to be
well established, at least two experiments with group
designs or similar types of studies must have been
published to demoustrate efficacy. Chapters 3 through
5 of this report describe the findings of the task forces
in relation to psychotherapies for children, aduits, and
older adults. Some types of psychotherapies that do not
meet the criteria might be effective but may not have
been studied sufficiently.

3 The first phase is 1o establish safety (Phase 1), while the latter two
phases cstablish efficacy through small and then large-scale
randomized controlled clinical trials (Phases II and 1II) (FDA,
1998). ‘
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Another way of evaluating a collection of studies
is through a formal statistical techinique called a meta-
analysis. A meta-analysis is a way of combining results
from multiple studies, Its goal is to determine the size
and consistency of the “effect” of a particular treatment
or other intervention observed across the studies. The
statistical technique makes the results of different
studies comparable so that an overall “effect size” for
the treatment can be identified. A meta-analysis
determines if there is consistent evidence of a
statistically significant effect of a specified treatment
and estimates the size of the effect, according to widely
accepted standards for a small, medium, or large effect.

Overview of the Report’s Chapters

The preceding sections have addressed overarching
themes in the body of the report. This section provides
a brief overview of the entire report, including a
description of its general orientation and a summary of
key conclusions drawn from each chapter.

Chapter 2 begins with an overview of research
under way today that is focused on the brain and
behavior in mental health and mental illness. It explains
how newer approaches to neuroscience are mending the
mind-body split, which for so long has been a
stumbling block to understanding the relationship of
the brain to behavior, thought, and emotion. Modern
integrative neuroscience offers a means of linking
research on broad “systems-level” aspects of brain
function with the remarkably detailed tools and
findings of molecular genetics, There follows an
overview of mental illness that highlights topics
including symptoms, diagnosis, epidemiology (i.e.,
research having to do with thée distribution and
determinants of mental disorders in population groups),
and cost, all of which are discussed in the context of
specific disorders throughout the report. The section on
etiology reviews research that is seeking to define, with
ever greater precigion, the causes of mental illnesses.
As will be seen, etiology research must examine
fundamental biological and behavioral processes, as
well as a necessarily broad array of life events, No less
than research  on normal healthy development,
etiological research underscores the inextricability of
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nature and nurture, or biological and psychosocial
_influences, in mental illness. The section on
- development of temperamentreveals how mental health
.research has attempted over much of the past century to
understand how biological, psychological, and
sociocultural factors meld in health as well as illness.
"The chapter then reviews research approaches to the
_prevention and treatment of mental disorders and
-provides an overview of mental health services and
their delivery. Final sections cover the growing

-influence on the mental health field of cultural .

‘diversity, the importance of consumerism, and new
optimism about recovery from mental illness,
Chapters-3, 4, and 5 capture the breadth, depth, and
vibrancy of the mental health field, The chapters probe
mental health and mental illness in children and
adolescents, in adulthood (i.e., in persons up to ages 55
to 65), and in older adults, respectively. This life span
approachreflects awareness that mental health, and the
brain and behavioral disorders that impinge upon it, are
dynamic, ever-changing phenomena that, at any given
moment, reflect the sum total of every person’s genetic
inheritance and life experiences. The brain is
extraordinarily “plastic,” or malleable. It interacts with
and responds—both in its function and in its very
structure~—to multiple influences continuously, across
every stage of life. Variability in expression of mental
health and mental illness over the life span can be very
subtle or very -pronounced. As an example, the
symptoms of separation anxiety are normal in early
childhood but are signs of distress in later childhood
and beyond, It is all too common for people to
appreciate the impact of developmental processes in
children yet not to extend that conceptual
understanding to older people, In fact, older people
continue to develop and change, Different stages of life
are associated -with distinct forms of meuntal and
behavioral disorders and with distinctive capacities for
mental health.
With rare exceptions, few persons are destined to
a life marked by unremitting, acute mental illness. The
most severe, persistent forms of mental illness tend to
be amenable to treatment, even when recurrent and
episodic, As conditjions wax and wane, opportunities

12
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exist for interventions, The goal of an intervention at
any given ‘time may vary. The focus may be on
recovery, prevention of recurrence, or the acquisition of
knowledge or skills that permit more effective
management of an illness, Chapters 3 through 5 cover
a uniform list of topics most relevant to each age
cluster. Topics include mental health; prevention,
diagnosis, and treatment of mental jllness; service
delivery, and other services and supports.

It would be impractical for a report of this type to
attempt to address every domain of mental health and
mental illness; therefore, this report casts a spotlight on
selected topics in each of Chapters 3 through 5, The
various disorders featured in depth in a given chapter
were selected on the basis of their prevalence and the
clinical, societal, and economic burden associated with
each, To the extent that data permit, the report takes
note of how gender and culture, in addition to age,
influence the diagnosis, course, and treatment of mental
iliness. The chapters also note the changing role of
consumers and families, with attention to informal
support services (i.e., unpaid services) with which
patients are so comfortable (Phelan et al,, 1997) and
upon which they depend for information, Patients and
families welcome a proliferating array of support
services—such as self-help programs, family self-help,
crisis services, and advocacy——that help them cope
with the isolation, family disruption, and possible loss
of employment and housing that may accompany
mental disorders. Support services can help dissipate
stigma and guide patients into formal care as well.

Although the chapters that address stages of
development afford a sense of the breadth of issues

pertinent to mental-health-and-illness; the-report-is not- - — - -

exhaustive. The neglect of any given disorder,
population, or topic shounld not be construed as
signifying a lack of importance.

Chapter 6 discusses the organization and financing
of mental health services. The first section provides an
overview of the current system of mental health
services, describing where people get care and how
they use services. The chapter then presents
information on the costs of care and trends in spending.
Only within recent decades have the dynamics of
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insurance financing become a significant issue in the
mental health field; these are discussed, as is the advent
of managed care. The chapter addresses both positive
and adverse effects of managed care on access and
quality and describes efforts to guard against untoward
consequences of aggressive cost-containment policies.
The final section documents some of the inequities
between general health care and mental health care and
describes efforts to correct them through legislative
regulation and financing changes.

The confidentiality of all health care information
has emerged as a core issue in recent years, as concerns
regarding the accessibility of health care information
and its uses have risen. As Chapter 7 illustrates, privacy
concerns are particularly keenly felt in the mental
health field, beginning with the importance of an
assurance of confidentiality in individual decisions to
seek mental health treatment. The chapter reviews the
legal framework governing confidentiality and potential
problems with that framework, and policy issues that
must be addressed by those concerned with the
confidentiality of mental health and substance abuse
information.

Chapter 8 concludes, on the basis of the extensive
literature that the Surgeon General’s report reviews and
summarizes, that the efficacy. of mental health
treatment is well-documented. Moreover, there exists
arange of treatments from which people may choose a
particular approach to suit their needs and preferences.
Based on this finding, the report’s principal
recommendation to the American people istoseek help
if you have a mental health problem or think you
have symptoms of mentalillness. The chapter explores
opportunities to overcome barriers to implementing the
recommendation and to have seeking help Jead to
effective treatment.

Chapter.Conclusions

Chapter 2: The Fundamentals of Mental
Health and Mental llIness

The past 25 years have been marked by several
discrete, defining trends in the mental health field.
These have included:
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1. The extraordinary pace and productivity of
scientific research on the brain and behavior;

2. The introduction of a range.of effective treatments
for most mental disorders;

3. A dramatic transformation of - our society’s
approaches to the organization and financing of
mental health care; and

4. ‘The emergence of powerful consumer and family
moverments.

Scientific Research. The brain has emerged as the
central focus for studies of mental health and mental
illness. New scientific disciplines, technologies, and
insights have begun to weave a searmless picture of the
way in which the brain mediates the influence of
biological, psychologic_al, and social factors on human
thought, behavior, and emotion in health and in illness.

‘Molecular and cellular biology and molecular genetics,

which are complemented by sophisticated cognitive and
behavioral sciences, are preeminent research
disciplines in the contemporary neuroscience of mental
health. These disciplines are affording unprecedented
opportunities for “bottom-up” studies of the brain, This
term refers to research that is examining the workings
of the brain at the most fundamental levels. Studies
focus, for example, on the complex neurochemical
activity that occurs within individual nerve cells, or
neurons, to process information; on the properties and
roles of proteins that are expressed, or produced, by a

. person’s genes; and on the interaction of genes with

13

diverse environmental influences. All of these activities
now are understood, with increasing clarity, to underlie
leaming, memory, the experience of emotion, and,
when these processes go awry, the occurrence of
mental illness or a mental health problem.

Equally important to the mental health field is “top-
down” research; here, as the term suggests, the aim is
to understand the broader behavioral context of the
brain's cellular and molecular activity and to learn how
individual neurons work together in well-delineated
neural circuits to perforrn mental functions.

Effective Treatments. As information accumulates
about the basic workings of the brain, it is the task of
translational research to transfer new knowledge into
clinically relevant questions and targets of research
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bopportunitywto discover, for example, what specific
properties of a neural circuit might make it receptive to
safer, more effective medications. To elaborate on this
“example, theories derived from knowledge about basic
brain mechanisms are being wedded more closely to
brain imaging tools such as functional Magnetic
Resonance Imaging (MRI) that can observe actual brain
-activity. Such a collaboration would permit investi-
-gators to monitor the specific protein molecules
intended as the “targets” of a new medication to treat a
:mental illness or, indeed, to determine how to optimize
the effect on the brain of the learning achieved through
"psychotherapy.

In its entirety, the new “integrative neuroscience”
of mental health offers a way to circumvent the
antiquated split between the mind and the body that
historically has hampered mental health research. It
" alsomakes it possible to examine scientifically many of
the important psychological and behavioral theories
regarding normal developrment and mental illness that
have been developed in years past. The unswerving
goal of mental health research is to develop and refine
clinical treatments as well as preventive interventions
that are based on an understanding of specific
mechanisms that can contribute to or lead to illness but
also can protect and enhance mental health.

Mental health clinical research encompasses
studies that involve human participants, conducted, for
example, to test the efficacy of a new treatment. A
noteworthy feature of conternporary clinical research is
the new emphasis being placed on studying the
effectiveness of interventions in actual practice
.settings. Information obtained from such stndies
.increasingly provides the foundation for services
-research concemed with the cost, cost-effectiveness,
and “deliverability” of - interventions and the
design—including economic considerations—of ser-
vice delivery systems.

Organization and Financing of Mental Health
Care. Another of the defining trends has been the
. transformation of the mental illness treatment and
mental health services landscapes, including increased
reliance on primary health care and other human
service providers. Today, the U.S. mental health system

14,
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is multifaceted and complex, comprising the public and
private sectors, general health and specialty mental
health providers, and social services, housing, criminal
justice, and educatjonal agencies. These agencies do
not always function in a coordinated’ manner. Its
configuration reflects necessary responses to a broad
array of factors including reform movements, financial
incentives based on who pays for what kind of services,
and advances in care and treatment technology.
Although the hybrid system that exists today serves
diverse functions well for many people, individuals
with the most complex needs and the fewest financial
resources often find the system fragmented and
difficult to use. A challenge for the Nation in the near-
term future is to speed the transfer of new evidence-
based treatments and prevention interventions into
diverse service delivery settings and systems, while
ensuring greater coordination among these settings and
systems,

Consumer and Family Movements, The emergence
of vital consumer and family movements promises to
shape the direction and complexion of mental health
programs for many years to come, Although divergent
in their historical origins and philosophy, organizations
representing consumers and family members have
promoted important, often overlapping goals and have
invigorated the fields of research as well as treatment
and service delivery design. Among the principal goals
shared by much of the consumer movement are to
overcome stigma and prevent discriminationin policies
affecting persons with mental illness; toencourage self-.
help and a focus on recovery from mental illness; and
to draw attention to the special needs associated with a
particular disorder or disability, as well as by age or
gender or by the racial and cultural identity of those
who have mental illness.

Chapter 2 of the report was written to provide
background information that would help persons from
outside the mental health field better understand topics
addressed in subsequent chapters of the report.
Although the chapter is meant to serve as a mental
health primer, its depth of discussion supports a range
of conclusions:
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. The multifaceted complexity of the brain is fully
consistent with the fact that it supports all behavior
and mental life. Proceeding from
acknowledgment that all psychological experiesices
are recorded ultimately in the brain and that all
psychological phenomena reflect biological

processes, the modern neuroscience of mental -

health offers an enriched understanding of the
inseparability of human experience, brain, and
mind.

. Mental functions, which are disturbed in mental
disorders, are mediated by the brain, In the process
of transforming human experience into physical
events, the brain vndergoes changes in its cellular
structure and function,

. Few lesions or physiologic abnormalities define the
mental disorders, and for the most part their causes
remain unknown. Mental disorders, instead, are
defined by signs, symptoms, and functional
impairments. o

. Diagnoses of mental disorders made using specific
criteria are as reliable as those for general medical
disorders.

. About one in five Americans experiences a mental
disorder in the course of a year. Approximately 15
percent of all adults who have a mental disorder in
one year also experience a co-occurring substance
(alcohol or other drug) use disorder, which
complicates treatment,

. Arange of treatments of well-documented efficacy
exists for most mental disorders. Two broad types
of intervention include psychosocial treat-
ments—for example, psychotherapy or
counseling—and psychopharmacologic treatments;
* these often are most effective when combined.

. In the mental health field, progress in developing
preventive interventions hasbeen slow because, for
most major mental disorders, there is insufficient
understanding about etiology (or causes of illness)
and/or there is an inability to alter the known
etiology of a particular disorder. Still, some
successful sirategies have emerged in the absence
of a full understanding of etiology.
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8. About 10 percent of the U.S. adult population use
mental health services in the health sector in any
year, with another 5 percent seeking such services
from social service agencies, schools, or religious
or self-help groups. Yet critical gaps exist between
those who need service and those who receive
service,

9. Gaps also exist between optimally effective
treatment and what many individuals receive in
actual practice settings.
Mental illness and less severe mental health
problems must be understood in a social and
cultural context, and mental health services must
be designed and delivered in a manner that is
sensitive to the perspectives and needs of racial and
ethnic minorities.
The consumer movement has increased the
involvement of individuals with mental disorders
and their families in mutual support services,
consumer-run services, and advocacy. They are
powerful agents for changes in service programs
and policy. ;
The notion of recovery reflects renewed optimism
about the outcomes of mental illness, including that
achieved through an individual’s own self-care
efforts, and the opportunities open to persons with
mental illness to participate to the full extent of
their interests in the community of their choice.

10.

11

12

Mental Health and Mental Illness Across the
Lifespan

The Surgeon General’s report takes a lifespan ap-
proach to its consideration of mental health and mental
illness. Three chapters that address, respectively, the
periods of childhood and adolescence, adulthood, and
later adult life beginning somewhere between ages 55
and 65, capture the contributions of research to the

_breadth, depth, and vibrancy that characterize all facets

of the contemporary mental health field.

The disorders featured in depth in Chapters 3, 4,
and 5 were selected on the basis of the frequency with
which they occur in our society, and the clinical, .
societal, and economic burden associated with each. To
the extent that data permit, the report takes note of how
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Chaptex 6, Laws of 2005
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Passed by the Senate March 3, 200%
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SUBSTITUTE HOUSE BILL 1154

Pagsed Legilslature - 2005 Regular Session
State of Washington 59th Legdslature 2005 Regular Sesgion

By Houge Committee on Financial Institutions & Insurance (originally
gpongored by Representatives Schual-Berke, Campbell, Kirby, dJdarrett,

Green, Keggler, Simpeon, Clibborn, Hasegawa, Appletomn, Moellerx, Ragl,

Ormsby, Chase, McCoy, Kilmer, Williams, O'Brien, P. &Sullivan, Tom,
Morrell, Fromhold, Dunshee, Lantz, MceIntire, Sells, Murray, Keuney,
Raigh, Darneille, McDermott, Dickerson, Santos and Linville)

READ FIRST TIME 0L1/24/05,

a ;o N R

7
TSN
8
9
10
11
12
13
14
15

17
18

16

AN ACT Relating to wmental health parity; amending RCW 48.21.240,
A8.44.340, and 48.46.290; adding new sections to chapter 41.05 RCW;
adding a new section to chapter 48.21 RCW; adding a new section to
chapter 48.44 RCW; adding a new section to chapter 48.46 RCW; adding

" new sections to chaptex 70.47 RCW; adding a new section to chaptex

148,02 RCW; and creating a new section.
BE IT ENACTED BY THE ULECGISLATURE OF THE STATE OF WASHINGTON:

NEW_SECTION. Sec.. 1. The leglslature finds that the costs of
leaving mental disorders untreated or undertreated are significant, and
often include: Decreased Jjob productivity, loss of employment,
increased disability costs, deteriorating school performance, increased
use of other health services, treatment delays leading to more éostly
treatments, sulcide, family breakdown and impoverishment, and
_institutionalization, whether in hospitals, juvenile detention, jails,
or prisonsg,

' Treatable mental disorders are prevalent and often have a high
impact on health and productive life. The legislature f£inds that the

potential benefity of improved access to mental health services are -

p. 1 SHB 1154.8L
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significant. Additionally, the legislature deglares that it is not
cost~effective to treat persons with mental disorders differently than
persons with medical and surxgical disorxdera.

Therefore, the legislature intends to regquire that insurance
coverage be at parxity for mental health services, which means this
coverage be delivered undér the sgame texms and conditions as medical
and surgical services.

NEW SECTION. Sea. 2. A new sectlon is added to chapter 41.05 RCW
to read as follows: .

(L) For the purposes of this gection, "wmental health services"
reans medically necegsary outpatient and inpatient services provided to
treat mental disorders covered by the diagnostic categories listed in
the most current version of the diagnostic and statistical wanuval of
mental disorders, published by the Amexrican psychiatric association, on
the effective date of this sectilon, or such subsequent date as may be
provided by the adwministrator by rule, consistent with the purposes of
this 'act, with the exception of the following categories, codes, and
services: {a) Bubstance related disoxders; (k) life transition
problewms, currently referred to as "V" codes, and diagnogtic codes 302
through 302.9 as found in the diagnostic and statistical mamial of
mental disorders, 4th edition, publisghed by the Amerlcan psychiatric
association; (@) skilled nursing facility services, home health care,

residential treabtment, and custodial care; and (Qd) court oxdered .

treatment unless the authority's or contracted insuring entity's
medical director determines the treatment to be medically necessary.

(2) A1l health benefit plans offered to public employees and theix
coveraed dependents under this chapter that provide coverage for medical
and surgical services shall provide: '

(a) For all health benefit plans established ox renewed on or aftér
January 1, 2006, covearage for:

(1) Mental health services. - The copayment o¥ coinsurance for
mental health services may be no more than the copayment or coinsurance
for medical and surgical sexrvices otherwise provided under the health
benefit plan. Wellness and preventive services that are provided or
reimbursed at a legser copayment, coinsurance, or other cost sharing
than other wmedical and surgical services are excluded from this
comparisgon; and

SHB 1154,8L p. 2
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(1i) Prescription drugs intended to treat any of the disorders
govered in subsection (1) of this section to the same extent, and under
the same terms and conditions, as other prescription drugs covered by
the health benefit plan.

(b) For all health benefit plans established or renewed on or after
Januaxy 1, 2008, coverage for: )

(i) Mental health .services. The copayment ox coinsurance for

mental health services wmay be no more than the copayment or coinsurance

for medical and surgical gervices otherwise provided under the health
benefit plan. Wellness and preventive sexrvices that are provided or
reimbursed at a leasger copayment, coinsurance, or othar cost sharing
than other wmedical and surgical sexvices are excluded from this
comparison. If the health benefit plan imposes a macimum out-of-pocket
limit ox stop loss, it shall be a single limit or sﬁop loge for
medical, surgical, and mental health sexvices; and

(ii) Prescxiption drugs intended to treat any of the disorders
covered in subsection (1) of this section to.the game extent, and undex
the same terms and conditions, as other prescription drugs covered by

“the health benefit plan,

(¢) For all health benefit plans established or renewed on or after
July 1, 2010, c¢overage for: . '

(i) Mental health pexvices. The copayment ox coinsurance for
mental health services may be no more than the copayment or colmnsurande
for medical and surgical services othexwise provided undex the health
benefit plan. Wellpess and preventive services that are provided or
reimbursed at a lesser copayment, colnsurance, or other coat sharing
than other medical amd surgleal services are excluded from this
comparison. If the health benefit plan lmposes a maximum out-of-pocket
limit or stop loss, it ghall be a single limit or stop loss for
medical, suxgical, and mental health services. If the health benefit
plan ilmposes any deductible, mental health sexrvices shall be included
with medical and surgical services for the purpose of meeting the
deductible requirement. Treatment limitations oxr any other financial
requirements on coverage for memtal health services are only allowed if
the same limitations or requlrements are imposed on coverage for
medical and surgical services; and

(ii) Prescription dJrugs intended to treat any of the disorders

p. 3 SHB 1154,8L
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covered in gubsection (1) of this section.to the same extent, and under
the same terms and conditions, as other prescription drugs covered by
the health benefit plan. :

{3) In meeting the requirements of subsection (2){a) and (b) of
this eection, health benefit plans may not reduce the number of mental

-health outpatient visits or wental health inpatient days below the

level in effect on July 1, 2002, .

(4) This section does not prdhibit a requirement that mental health
gsexvices be medically necessary as determined by the wmedical director
or designee, if a comparable requirement is applicable to medical and
surgical services.

(5) Nothiﬁg in this sectlion shall be construed to prevent the
management of mental health serviges.

(6) The adminigtrator will consider care management.techniques for
mental health gexvices, including but not limited to: (a) AButhorized
treatment plang; (b) preauthorization requlrements based on the type of
service; (e¢) concurrent and retrospective utilization review; (d)
utilization managemeﬁt practices; (e) discharge coordination and
planning; and (£) contracting with and using a network of participating
providsrsg.

NEW SECTION. Sec, 3. 1A new cectbion ig added to chapter 48.21 RCW
to read as follows: .

(1) For the puxposes of this sgection, "mental health services!
means medically necesgary outpatient and inpatient sexvices provided to
treat mental disorders covered by the diasgnostic categories listed in
the most current version of the diagnostic and statistical manual of
mental disordérs, published by the American psychiatric association, on.
the effective date of this section, or such subsequent date as may be

provided by the insurance commigsioner by xule, consistent with the

purposes of this act, with the exception of the following categories,
cédes, and sexvices: (a) Substance zrelated disorders; (b) Llife
trangition problems, currently referred to as "V" codes, and diagnostic
codes 302 through 302.9 as found in the diagnostic and statistical
wanual of mental disorders, 4th edition, published by the ZAmerican
psychiatric association; (e) skilled nursing facility services, home
health care, residential treatment, and custodial care; and (d) court
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ordered treatment unless the insurer's medical director or designee
determines the trxeatment to be medically necessary.

{2} All group disability insurance conbtracts and blanket disability
insurance contracts providing health benefit plans that provide
coverage for medical and surgical services ghall provmde.

(a) For all health benefit plans established or xenewed ou or after
January 1, 2006, for groups of more than fifty employees coverage fox:

(L) Mental health services. The copaywent or c¢oinsuvrance for
mental health sexvices may be no more than the copayment or colnsurance
for medical and gurgical services othexwise provided under the health
benefit plan. Wellness and preventive sexrvices that are provided or
reimbursed at a lesser copayment, coingurance, ox other cost sharing
than other medidal and surgical services are excluded £rom this
comparigon; and

(31) Prescription drugs intended to treat any of the disorders
govered in subgection (1) of this =mection to the same extent, and undexr
the same terms and condltions, as: other prescription drugs covered by
the health benefit plan. ‘

(h) For all health benefit plans established or renewed on or after
January 1, 2008, for groups of wore than £ifty employees coverage for:
_ (1) Wental, health gervices. The copayment or coinsurance for
mental health services may be no moxe than the copayment or coinsurance
for wedlcal and surgical sexvices otherwise provided under the health
benefit plan. Wellness and preventive services that.are provided or
reimburged at a lesser copayment, coinsurance, or other cost sharing
tharn other medical and surglical services are excluded from this
comparison. If the health benefit plan imposes a wmaximum out~of-pocket
limit or stop lossg, it shall be a single limit or stop loss for
medical, surgloal, and mental health services; and

(ii) Prescription drugs intended to treat amy of the disorders
covered in subsection (1) of this section to the same extent, and undex
the same terms and conditiong, as other prescxiption drugs covered by
the health benefit plan.

(¢) For all health benefit plans established or renewed on or after
July 1, 2010, for groups of more than fifty employees coverage for:

(i) Mental health services. The copayment or coinsurance for
mental health services may be no wore' than the copaywment or coinsurance
for medical and surgical services otherwige provided undey the health
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1 benefit plan., Wellness and preventive gexrvices that are provided or
2 - reimbursed at a lessger copaywent, coinsurance, or other cost sharing
3  than cother medical and suxgical services are excluded from this
4 comparison. If the health benefit plan imposes a waximum out-of-pockeat
5 limit or stop losg, it shall be a single limit ox stop logs for
6 medical, surgical, and mental health services. If the health benefit
7 plan imposes any deductible, wmental health services shall be included
8 . with medical and surgical services for the purpose of meeting the
9  deductible requiremenit, Treatment limitations or any other financial
10 requirements on coverage for mental health services ave only allowed If
11  ‘the gawme Iimitations or requirements are imposed on coverage for
12  medical and surgical gervices; and
13 {ii) Prescription drugs intended to treat any of the disorders
14 covered in subsection (1) of this section to the same extent, and under
15 the same terms and conditions, as other prescription drugs covered by
le the health benefit plan.
17 (3) In meeting the requirements of subsection (2)(a) and (b) of
18 this section, health benefit plans nay not reduce the number of wental
19 health outpatient wvisits or wmental health inpatient days below the
20 level in effect on July 1, 2002, '
21 (a) This gection does not prohibit a requirewment that mental health
22 services be medically necesgary as determined by the medical director
23 or-designee, if a comparable requirement is applicable to medical and
24 surgical services. '
25 {8) Nothing in this section shall be construed to prevent the
26 nmanagenent of wmental health services.
27 NEW SECTION. 8Seo. 4. B new section is added to chapter 48,44 RCW
28 to read as follows: ’ )
29 ~{1) Por the purposes of this section, “mental health sexvices®

30 wmeans wedlcally necegsary outpatient and inpatient services provided to
31 treat mental disorders covered by the diagnostic categoxies listed in
32 the most current version of the diagnostic and statistical manual of
33 mental disordexs, published by the american psychiabric assoclation, on
‘34 the effective date of this section, or such subsequent date as way be
35 provided by the insurance commissioner by rule, consistent with the
36 purposes of this act, with the exception of the following categories,
37 codes, and services: (a) Substance related disorders; (b} life
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transition problems, currently referred to as "W" codes, and diagnostic
codes 302 through 302.9 as found in the diagnostic and statistlcal
manual of mental disorders, 4th edition, published by the Bmexrican
psychiatric association; (@) skilled nursing facility sexvices, home
health care, residential treatment, and custodial care; and {d) couxrt
ordered treatment unless the health care service contractor's wedical
directoxr or designee determines the treatment to be medically
necassaxy.

(2) All health service contracts providing health benefit plans
that provide coverage for medical and surglcal services shall provide:

(a) For all health benefit plans egtablished or renewed on or after
January 1, 2006, for groups of wore than £ifty employees coverage fox:

(L)} Mexntal health services. The copayment or coinsurance for
mental health serxvices wmay be no more than the copayment or coinsurance

" for medical and surgical sexrvices otherwise provided under the health

beneflt plan, Wellness and preventive gexvices that are provided ox
relwbursed at a lesser copayment, coinsurance, or other cost gharing
than other medical and bsurgical services are excluvded from this
compaxrisgson; and

{ii) Prescrilption drugs- intended to treat any of the diporders
covered in subsection (1) of this section to the same extent, and under
the same rterms and conditjions, as other prescription drugs coversd by
the ‘health benefit plan. '

{b) ¥or all health benefit plans egtablished or renewed on or after
January L1, 2008, for groups of wore than fifty employees éoverage for;

(i) Mental health services. ‘The copayment or coinsurance for
mental health services way be no more than the copayment ox coingurance
for medical and surgical sexrvices otherwise provided wnder the health
benefit plan. Wellness and preventive services that are provided or
reimbursed at a lesser copayment, coinsurance, or other cost sharing
than other medical and surgical services are excluded from this
comparison. If the health benefit plan imposes a maximum out-of-pocket

. limit or stop loss, it shall be a single limit or stop logs for

medical, surgical, and mental health services; and

(ii) Pregcription drugs intended to Lreat any of the disorders
covered in subsection (1) of this section to the same extent, and under
the same terms and conditions, as other prescription drugs covered by
the health benefit plan,
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{c} Por all health benefit plans established or renewed on or after
July 1, 2010, for groups of more than fifty employeed coverage for:
(1) Mental health services. The ocopayment ox coingurance for

mental health services may be no more than the copayment or coinsurance

for medical and surglcal services otherwise provided under the health
benefit plan., Wellness and preventive services that are provided or
reimburged at a lesser copayment, coinsurance, ox other cost sharing
than other wedical and surglecal services arxe excluded from this
comparigon. If the health benefit plan imposes a maximum out-of-pocket
limit ar stop loss, it shall be a single limit or stop loss for
medical, surgical, and mental health gerviceg, If the health bensfit
plan dwpoges any deductible, mént:al health services shall be included
with medical and surgiecal services for the purpose of meeting the
deductible requirement., Treatment limitatilons or any other financlal’
requirements on coverage for mental health services are only allowed if
the same limitavions or ‘xequirements are imposed on coverage for
medical and surgical services; and

(11) Prescription drugs intended to treat any of the disorders
covered in subseation (1) of this section to the same extent, and undexr
the same terms and conditions, as other presgcription drugs covered by
the health benefit plan.

(3) In meeting the requirements of subsection (2)(a) and (h) of
thig section, health benefit plans may not reduce the number of mental
health outpatient visits or wmental health inpatient days below the
level in effect on July 1, 2002.

{4) This section does not prohibit a requirement that wmental health -
services be medically necessary as determined by thg wedical director
or designes, if a comparable requirement is applicable to medical and
surglcal services.

{5) Nothing in this section shall be construed to prevent the
wanagement of mental health services,

NEW S8ECTION. Sec., 5. A new pection is added to chapter 48.46 RCW
to read ag follows: )

{1) For the purposes of this sgection, UYmental health services"
means medically necessary outpatient and inpatient services provided to
treat mental disoxders covered by the dlagnostic categories llsted in
the wost current version of the diagnostic and statistical manual of

SHB 1154 .80 p. 8
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mental disoxders, published by the American psychiatric association, on
the effective date of this section, or such subsequent date as may be
provided by the insurance commissioner by rule, consistent with the
purposes of this act, with the exception of the following categories,
godes, and services: {a) Subsetance related disorders; (b) 1life
transition problems, currently referred to as "W' codes, and diagnostic
codes 302 through 302.9 as found in the diagnostic and statistical
manual of wmental disorders, 4th edition, published by the American

‘psychiatric association; (¢} skilled nursing facility sexvices, home

health care, residential treatwent, and custodial care; and (d) court
ordered treatment umless the health waintenance organization's medical
Alrector or designese determines the treatment to be wmedically
necessary.

{(2) All health benefit plans offered by health waintenance
organizations that provide coverage for medical and surgical gervices
shall provide:

{(a) For all health benefit plans established or renewed on oxr after
January 1, 2006, for groups of more than f£ifty employees coverage for:

(1) Memtal health sgexvices. The copayment or c¢oinsurance fLor
mental health services may be no more than the copayment or coinsurance

- for medical and surgical servicesd otherwise provided under the health

baenefit plan. Wellness and preventive sexvices that are provided ox

reimbursed at a lesser copayment, coinsurance, or othexr cost sharing

than other medical and surglical services are excluded f£rom this
comparigon; and

{ii) Prescription drugs dintended to treat any of the disorders
covered in subsection (1) of this section to the game extent, and under
the same terms and conditions, as other prescription drugs covered by
the health benefit plan.

{b) For all health benefit plans established or renewed on or after
January 1, 2008, for groups of more than fifty employees covaerage for:

(1} Mental health sexvices. The copayment or coinsurance for
mental health services may be no more than the copayment or colnsurance
for medical and surgical services otherwise provided undexr the health
benefit plan., Wellness and preventive services that are provided or
relmbursed at a lesser copayment, coinsurance, or other cost sharing
than other medical and surgical gervices are excluoded from this

p. 9 SHB 1154.5L
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compaxison, If the health benefit plan imposes a maximum out-of-pocket
limit ox stop loss, it shall be a sgingle limit oxr stop loss for
medical, surgical, and mental health services; and

(ii) Prescription drugs intended to treat any of the disorders
covered in subsection (1) of this section to the same extent, and under
the sgame terms and conditions, as other pxescriptioh drugs covered by
the health benefit plan.

{¢) For all health benefit plans established or renewed on or after
July L, 2010, for groups of more than Fifty employees coverage for:

(i) Mental health services. The copayment , or coinsurance for
mental health services may be no wore than the copayment or coinsurance
for medical and surgical services othexwise provided wmder the bhealth
benefit plan. Wellness and preventive services that are provided or
reimbursed at a lesser copayment, coinsurance, or other cost sharing
than other medioai and surgical services are excluded from this
comparison, If the health benefit plan impoges a waximum out-of-pocket
limit oxr stop lose, it chall be a =ingle limlt or gtop losg for
medical, surgical, and mental health services, If the health benefit
plan imposes any deductible, wental health sexvices shall be included
with medical and surgical services for the purpose of wmeeting the
deductible requirement, Treatment limltations oxr any other financial
regulrements on coverage for mental health services are only allowed if
the .same limitations or requirements are imposed on coverage Eor
medical and surgical services; and

(id) Presoription drugs intended to treat any of the disorders
covered in subsection (1) of this section to the same extent, and under
the same terms and conditions, as other prescription drugs covered by
the health benefit plan. .

(3) In wneeting the requirements of subsection (2} (a&) and (b) of
thls section, health benefit plans way not reduce the number of mental
health outpatient wvigits orxr mental health ijupatient days below the
level in effect on July L, 2002. , '

{4) This section does not prohibit a reguirement that mental health
services be medically necesgsary as determined by the medical director

‘or designee, if a comparable requirement is applicable to medical and

surgical services,
{5) MNothing in this section shall be construed to prevent the
management: of mental health pervices.

]
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NEW SECTION. Sec. 6. A new section is added to chapter 70.47 RCW
to read as follows: 7

{1) Por the purposes of this gection, "mental health sexrvices®
means wedlcally necessary outpatient and inpatient services provided to
treat mental disorders covered by the diagnostic categories listed in
the most current version of the diagnostic and statistical manual of
mental disorders, published by the American psychiatric association, on
the effective date of this section, or such subsequent date as may be
determined by the aduinistrator, by xule, chsisEent with the purposes
of this aak, with the exception of the following categories, codes, and
gervices: {a) Bubstance zxelated digsorders; (b) life transition
problems, currently referred to ag "W' codes, and diagnoatic codeg 302
through 302.2 ag found in the Jdiagnostic and statistical wmanual of
mental disor&ers, 4th editlon, published by the American psychiatyxic
assoclation; (g) skilled nurging facility services, home health care,
regidential treatment, and custodial care; and (d) court oxdered
treatment, unless the Washington basic. health plan's ‘or contracted
managed health care system's wedical director or designee detexmines
the treabtment to be wedically necessary, '

{(2) (a) Any schedule of benefits established or zenewed by the
Washington basic health plan on or after January 1, 2006, shall provifﬁe
coverage for:

{i} Mental health services, The copayment ox coinsurance fox
mental health services may be no woxe than the copayment or coinsurance
for medical and surglcal services otherwise provided under the schedule
of benefits. Wellness and preventive services Cthat are provided ox
reimbursed at a lesser copaywment, coinsurance, oxr other cost sharing

than other wedical and surglcal services are excluded from this

comparison; and

{ii) Prescription drugs intended ;o‘treat any of the disorders
covered in subsection (1) of this section to the same extent, and under
the same terms and conditions, as other prescription drugs covered
undex the schedule of benefits. ‘

() 2any schedule of benefits established oxr renewed by the
Washington basic health plan on or after Jamuary 1, 2008, shall provide
coverage for:

(i) Mental health services. The copayment -or coinsurance fox
mental health services may be no more than the copayment or coinsurance

p. 11 SHB 1154, SL
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for wedical and gurgieal services otherwlse provided under the schedule
of benefits. Wellness and preventive services that are provided or
reimbursed at a lessex copayrxient, coinsurance, or other cost sharing
than other medical and gurgical sexvices are exoluded £rom this
comparison. If the schedule of benefits imposes a mwaximum out-of-
pocket limit ox stop leoss, it shall be a single limit ox stop loss for
medical, surgical, and mental health gervices; and A

(i1) Prescription drugs intended to treat any of the disorders
covered in subgection (1) of this section to the same extent, and under
the game terms and conditions, as other prescriptlion drugs covered
under the schedule of benefits.

(¢) Any sgchedule of benefits established or renewed by the
Washington basic health plan on or after July 1, 2010, shall include
coverage for: : ‘ ' '

(1} Mental health services. The copayment or coinsurance for
mental health services may be no more than the copayment or coinsurance
for wediecal and surgical services otherwise provided under the schedule
of benefits. Wellness and preventive services that are provided ox
reimbursed at a lesser copayment, coinsurance, or other cost sharing
than other wmedical and surgical services are excluded f£rom this
comparison. If the schedule of benefits imposes a maximum out-of-
pocket limit or stop loss, it shall-be a single liwit or stop loss fox
medical, surgical, and mental health services, If the schedule of
benefits imposes any deductible, mental health gervices ghall bé
included with medical and surgical services for the purpose of meeting
the deductible  requirement. Treatwent limitations or any othex
financial reguirements on coverage for mental health services are only
allowed 1if the same limitatdions or requirements are iwposed on coverage
for wmedical and surglcal serviceg; and

(11) ZPrescription drugs intended to treat any of the .disorders
covered in subsection (1) of this saction to the same extent, and under
the same terms and conditions, a8 other prescription drugs covered
under the schedule of benefits.

(3) In weeting the requirements of subsection (2)(a) and (b) of
this section, the Washington basic health plan way not reduce the
munber ©f mental health outpatient visits oxr mental health inpatiient
days below the level in-effect on July 1, 2002,

SHB 1154,8SL Cop. 12
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(4) Thie section deoes not prohibit a requirement that mental health
gervices be medically necessary as determined by the medical director
or designee, if a comparable requirement is applicable to medical and
surglcal services.

{(5) Nothing in this section shall be construed to prevent the
management of mental health sexrvices.

Sec. 7. RCW 48,211,240 and 1987 ¢ 283 ¢ 3 are each amended to read
as follows: ‘

(1) Pox groupg not covered by secgtion 3 of this ack, each group
insurer proviaing disability insurance coverage in this state for
hospital or medical care under ¢ontracts which are issued, delivered,
or renewed in this state ((en—ev—afeer—July—1,—3586+)) shall offer
optional supplemental coverage for mental health treatment for the
insured and the insured's covered dependents.

(2) Benefits shall be provided under the optional supplemental
coverage for mental health tireatment whether treatment is rendered by:
(a) A ((physietan—Iicensed—wnder—chapter 8-~ 0¥—%8+59—ReH—b—a
peyecholeogiat—iieensed—under—chapter—=i8+-83)) licensed mental health

provider regulated undex c¢hapter 18.87, 18.71, 18.7%, 18.83, or 1B,225
RCW; ((4e3)) (b)) a community wental health agenocy licensed by the

" department of soclal and health services pursuant to chaptex 71,24 RCW;

r ((£83)) (c) a state hospital as defined in. RCW 72.23.010. The
treatment shall be covered at the usual and customary wates for such
treatment. The ingurer((—heaktth—eare—pervice—gentractor—or—heakth
madntenanee—organiuation) ) providing optional coverage under the
provigions of this section for mental health sgervices may establish
separate usual and coustomary rates for services rendered by
( (phyotedans—kicensed-under—chapter—i—ti—or-18+59RA—puychotogiote
Heensed-under-chapber-18-33—ReW—and——ecomitri-ty—nentat-health-eenters '
Iieenged-under-echapter— - 4ReW-and—sEabe—hegpitaly—as—-defined—in—RAW
79-22-649)) the different categories of providers listed in (a) through
() of this subsection. Bowever, the treatment may be subject to

contract provisions with respeat to reasonable deductible amounts or
copayments, In oxrder to qualify for coverage under this gection, a
1icensed community mental health agency shall have in effect a plan for
¢quality assurance and ‘peer vTeview, and the treatment shall be

Pp. 13 SHB 1154.8L
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supervised by ((ae—physician—lticensed-under—ehapter-—t8-2i-0r—1t8-57RERW
or—by-—a—payehotogiast—licensed—under—ehapeer—8-83—REN)) one of the
categories of providers listed in (a} of this-gubsection.

{(3) For groups not covered by section 3 of this act, the group
disability dnsurance contract may provide that all the coverage for
mental health treatment ig waived for all covered mewmbers i1f the

contract holder so states in advance in writing to the insurer.

(4) This section shall not apply to a group disability insurance
contract that has been entered into in accorxderice with a collectlve
bargaining agreement between management and labor representatives prior

to March 1, 1987,

Sec. 8, RCW 48,44.340 .and 1987 c 283 s8°'4 are each amended to read
ag follows:

(1) For grouns not covered by section 4 of thig act, each health
care service contractor providing hospital or wmedical sexvices or
benefits in this state under group contracts for health care services
under this chapter which are issued, delivered, oxr zenewed in this
gtate ((en—vr—afber—Jely—t—34986+)) shall offer optional supplemental
coverage for mental health treatment for the insured and the insured's
covered dependents. ) A

(2} Benefits shall be provided under the optional supplemental
coverage for mental health treatment whether treatment is yendered by:
(a) A ((physicisn-licensed—unpder-chapter—i6F—e¥—t-r57REW-—h)—a
poyehologist—iicensed—under—ehapter—%8+03)) licensed wental health
provider regulated under chapter 18,57, 18.71, 18.79, 18.83, or 18,225
ROW; ((fe3)) (k) a commumity mental health agency licensed by the
department of soclal and health services pursuant to chapter 71.24 RCW;
or ({(48})) (c) =a state hospital as defined in RCW 72.23.010. The
treatment shall be covered at the usual and customary rates for such
treatment. The ((énevrers)) health care service contractor((+—ex
heaktb-madntenaneceorganigation) ) providing optional coverage under the
provisions of. this sectlion for mental health services way establish
separate usual and cugstomary rates for services rendered by
{ {(physieians—Ticensed—under—chapber—40~Ft—or-L0--54-ReW~poychologhsts
Iicensed-under—echapter—18-83--REN—and-community—nental~health—eenters
}Heepsed—under—echopter-91-24-RE—and—state—hospitals—as-defined—in-REW
-?2—52—3-—9%)) the different categories of providers listed din (a) through

SHB 1154 .8L p. 14
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(¢} of this subgection. However, the treatment wmay be subject to
¢ontract provisions with respect to reasonable deductible amounts or
copayments. In order to qualify for coverage under thig section, a
licensed community mental health agency shall have in effect a plan for
quality agsurance and peer veview, and the treatment shall be '
super\rised by ({(a-pbysieian—ieensed-under—chapter4i-73—or—38+55-REW
or—Ry—o—poaychologist—licensed—under—chupbor—18-03--ReW)) one_ of the
categories of providers listed in (a) of thin subsection.

(3} Por groups not covered by section 4 of this act, the gromp.
contract for health care services may provide that all the coverage for

~mental health treatment is waived for all covered wewbers if the

contract holder. so states in advance in writing to the health care
service contractor.

(4} This section shall not apply to a group health care dexvice
contract that has been entered into in accordance with a collective
bargaining agreement between management and labor representatives prioxr
to March 1, 1987,

Sac. 9. RCW 48.46.290 and 1987 ¢ 283 g 5 are each amended to read
as follows: . '

(1) For groups not covered by section § of this sct, each health
maintenance organization providing services or benefits for hospital oxr
medical care coverage in this satate under group health walntenande
agreements which are issued, delivered, or rvenewed in this state ((en
er—afier—Judy3—319865) ) shall offer optional supplemental coverage for
mental health treatment to the enrollesd participant and the enrolled
participant's covered dependents.

(2) Benefits shall be provided undexr the optional supplemental
coverage for mental health treatment whether treatment is rendered by
the health waintenance organization or the health waintenance
organization refers the enrolled participant or the enrolled
participant's covered dJdependents for treatwment ({ke)) by: () A
( {(physieian-—licensed—under—chapter 38+ H—of—&8-5F—REW—b)r—=a
paycholtogist—deensed—under—chapter—A8-83) ) licensed mental health
provider requlated under chapter 18.57, 18.71, 18,79, 18,83, or 18.2325
RCW; ((4=))) (D) a community mental health agency licensed by the
department of social and health sgervices pursuant to chapter 71.24 RCW;
or ({4&})) (¢} a state hospital as defined in RCW 72.23.010. The
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treatment shall be covered at the ugual and customary rates for such
treatment. The ((insurer—beadih-gare—pervice—gonbraskerr—oer)) health
maintenance organization providing optional coverage under the
provisions of' this section for wental health services way establish
geparate usual and customary wates for services rendered by
( (phyoieians—ticenged-ander—chapber 18- —or 1857 RN —payehotogiots
Tieensed-under—chapbter—40-83-ReW —and—communty-mentid—heakth-centers
Lieensedunder-chapber- I3 REW-and-phate-hespitals-as—deined—in-REW
F3-23-046)) the different categorles of providers listed in (a) through
{c) of this subsection. However, the treatment way be subjeat to
contract provisions with respect to reasonable deductible amounts or
copayments. In order to qualify foxr coverage under this section, a
licensed community mental health agency ghall have in effect a plan for
quality assurance and peer review, and the treatment ghall be
supervised by ((a—physicion—liccnsed-vader-dhapbter—38-9tor-18--E9-REW
eF-—by—a—poyehotogiot—iivensed—vader—chapber—i8-+-83—REW) ) one of the

cateqories of providers listed in (a) of thig subsection.

(3) Por_ groups not govered by sgection 5 of this act, the group
health wmaintenance agreement may provide that all the coverage fox
mental health treatment is waived for all covered memberz if the
contract holder so states in advance in writing to the health
maintenance oxganization.

~ {4) This section shall not apply to a group health maintenance
agreement that has been entered into in accordance with a collective
bargaining agreement between management and labor represenkatives prior
to March 1, 1987.

NEW _SECTION. Sea, L0. 1A new section ig added to chapter 48,02 RCW
to read as follows: .

The insurance commigsioner may adopt rules to lwplement sections 3
through 5 of this act, except that the rules do not apply to health
benefit plans administered or operated under chaptexr 41.05 oxr 70.47

. RCW.

NEW SECTION, Sec. 11. A new section is added to chaptexr 7.0.47 RCW
Lo read as follows:

The administrator may adopt rules to implement section 6 of this
act.

SHB 1154.5L p. 16
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NEW _SECTION. Sea. 12, A new section is added to chapter 41,05 RCW

1

2 to read as follows:

3 . The adminlgtrator may adopt rules to implement section 2 of this
A act.

5 NEW__SECPTION. Sec. 13. If any provision of this act or its
5 application to any person or circumstance i1s held invalid, the
17 remainder of the amet or the application of the provision to other
8 persons or ¢ircumgtances is not affected.

Pasged by the House January 28, 2005,

Passged by the Senake March 3, 2005,

Approved by the Governor March 8, 2005,

Filed in Office of Secretary of State March 9, 2005,
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EXECUTIVE SUMMARY
_PROPOSAL FOR SUNRISE REVIEW

3B 6566 was referred to the depaitment in 1998 for review under the mandated benefits
surrise review law, RCW 48.47. (A reviséd version of the bill, H-0001, was referred 1o the
depaviment and was used in the review. For simplification, “SB 6566” will be used
throughout this Yeport to represent the proposal wider review, See Appendix A.) The
appHoant is the Coalition for lusurance Parity, a statewide group representing mental health
providers, consumers, and advocacy organizations around the state, The proposal would
require group fealth plans and the public employees benefit board health-plan to (a) provide

mental health-coverage ¥ they cutrently do notand () cover men!al healih at the gare level
that physical health is eovered.

. The requitement for mental health. coverage is bloadu”all mental dxsorders inghided in the
-diagnogtic and statistionl manwal of mental disorders™—but the hsutace poloy gy make
mental health coverage subwct o vnor authonzauan and medwal necesmtv reamremems
the eame us other semces Yy

4

The reqmremept for pahty in oovexage is a!so broadly worded, 5o that it applies 1o both
teéatment limitations end varfons fomis of financial particlpation, , ( (By tomparison, the -’
national-mentdt health parity law only restriots anmyal and fifetime dollar limits) For
example, if thexe is u $10 co-pay for office visits, the co-pay for meintd] health visit must not
be move than $10; In addition; there could bi no' maximum number of visits on either an

inpatient or out patient bas:s, unless Slmllar reqmrements were meoSBd on coverage fox s
“meddical and surglcal servicw

. e . . .ta
rpe” s amsmes e —— . .
Tem S NRATE. ¥ -

——td

‘ CURREN‘I‘ 'REGULATI ON AND I’RACTICI'.

'Ihcre are curcently np sta!e requirements for tither provxding menta} heahh COVEFAge or
* specific mandates on the level of caverage, if offered, among the plans that would be
covered by this propogal. There is; however, a Federal parity law for groups over 50-(but it
* does not mandate coverage, only parity if there is coverage), and state mandated offering
laws for all groups subject to state losuranee Code, The meauing of “parity” in the federal
law is narrow; annual ‘or lifetime doller Kimits for mental health servmes may not be lower,
than those for medxcal and surgical care,

Infonnatmn provided to'the department indicates thai most health plans, including those

impacted by this proposal, if enacted, do cover mental health services but nearly all do so
with lmits on visits, days cumulative cost, or other paramcwrs

Mental Health Parity Report : 1

DECLARATION OF ELEANOR HAMBURGER - 69

P.A. 000189




FINDINGS AND ANALYSIS
General

) 1. Applicauts made a clear, persuasive case, based on selentific evidepes, consumer

Jestimony and expenence, d a’ reasonable actuarial study. The Washington Association of '

Hexllth Plans expressed reservations about timing inrelation to marketplade tronds in
Waslington, Other concerns expressnd by commenters appear to be addressed through
amendments the apphcams are wﬂlmg to suppom .

2, Neither federal legislzrnon nor Washington’s limited “mandeted offering® law has
adequately addressed the issnes brought forward in the applicant veport; mandated coverage
foit mental health services, and parity with physical health services in the level of coverage
pmvxded and the ansounts paid by amollew : . . :

. .Somgl Impnet

Mental health problems have high prevalence, with variable but often very high impact on
* health and productiye life. Compared to many much narrower proposals for mandated
- benefits, the polential social benefit from frproving aceess to mental health treatment is »
vansually high. Bvidence presented by the applicant,.and mdependcnt reseatch conducted
by the depaxtmant, SURRESts that.

LA mg,mﬁcant poman of the popu]aﬁon could at anytime, suffer from a mental disorder;

2, Many persons with fnehtal {liness ave not receiving adequate treatmient, or are teasiving.
* teafent later in the development of thelr disorder, due to Tack of insurapce coverage;

3. Not being'treated eacly or sufficiently creates secon&ary problems, such as xeduced
productivity, homelessness, additional or eocacerbafwd “somatic” problerns, and heightened
1isk of suicide; ) '

. 4, ‘While it is difficult to. gauge “public dexand” in the purely economio sense (which
would require cvidence of willingness to-pay), there appeers to be high public support for
mental health parity, as indivated by surveys, the range of organizations working fox the
proposal, and indirectly by those who could benefit from it.

5. Mentally ill individuals and their families now often incur severe financial hardships in
order to pay the complete cost of treatment for mental iliness. Mental health parity-would
even out this burden through vse of the insurarice principle, as ocours in the case of other

_ catastrophic illness (for example, cancer).

6, The impact on children and adolescents is partienlarly important, with potential benefits
related o a wide range of self-destructive or acting-ont behavior which is of concem to the

public and legislators, A recent RAND study (Sturm, 1997 YAMA article) concluded that -

,
t e
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&Lhildien are the main bepeficiaries of remowng or greatly increasing anual limits for
,mental health care (Which is likel}‘ to bé. one cpnséquepga oerB 65 66). ¢
'

Financial lmgact - ) ' A

The cost impacts of the proposed legislation are not negligible, and therefore considerable
effort was devoted to uadetstanding them, The department concludes that financial impaots
are lower thae commonly belisved, and are fairly présented in the actarial report and othor
{aformation presented by the applivant repoxt. Financial impacts also are lower than they
would have been a decade ago (when both treatment effectiveness and experience in ~
managing behavioral health benefits wire lesy advanced), The depatiment arived at its
conclusions using the following logic, which attempts to track the rangc of codt-related
queshon in the statutoty sunrise criteria: . .

1. Price; There Was no clear evidencs provided thatths price pér vhit of mental health
" services (for mmmple, per visit or hoapital day) would enher increase or dwreas&

. 2 Toral and “appropriate” service use!, Bettex coverage wmﬂd mcreasethe total nge of
mental health servicgs. Itis likely'that mental health parity will also indrease appropriate
wse of such services for two main réasons: earlier inftiation of treatment by individuals who -
have insurance but now delay treatment for financi! reasons, and the inflence of managed
care practices, The evidence on mental health services offsetting other liealth caro
(dxscussed below) suggests that mental health parity may also decrease the misuse (as well
* ag the cost) of other medical and saclal sérvices. - .

The department has no evidence about whether mental health parity would also increase -
. ~inappropriate use of mental health services, but any such tendency wounld'be factored into
+ the empirical (actuatial and research) studies disvussed below, In other words, ifthis.
happans, its effect is not ignoréd inthe dollar estimates, - Y o

3 Toral cost for menlal health sexvices ondy: All studles rewewed agree that abroaﬂ

. mentai health parity faandate, such as the proposal, will jncrease the total spent for miemtal-
- health services to some extent, This is the first quostion xegarding financigl impact—but ot
_the last question, since increasing mental health servioes algo cant redfuce or offset spendmg .
For othor healih services, as,ﬁiscqssea be]ow G).. ’, . '

DD

But starting with thc narrower question, how xaueh would SB 6566 increase menta] healtli
treatment expenditures? The applicant’s actuary, PriceWaterhouseCoopers (PWC), analyzed
 Impacts of the proposed mandate separately for different types of health insurance, from fee-*
" for-service (15% of the market) to HMO’s or other managed care with a gatekeeper (20%-of

* market). PWC concluded thiat the overall “composite” impact for all group health insurance

« would amount to a cost inorease of 2.1%. Depending ontyps of ingurance the impact would
be from 1.3% to 2.7% (and the added cost per sagmber per month would range from $1.21 to
$3.47), Wote that the 2.1% figure assumes that the mixture of insurance types would stay the
sarae. The inerease would be less if some employers or other groups opt for “mate

v

* Mentgl Heéalth Pasity Report 3
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managed” forms 6f insurance. That wonld change the mix of insurance types and rednoe the
eoxaposite cost inapact, Other relevant studies tend to agree with PWC that comprehensive
parity only would incréase costs of insurance for mental health patity only should increase

o about 1% in HMOs or other Hghtly managed systems of care,

As xequxred by the mandated benefit sunriss 1aw, the Health,Care Avithortty provided advice
on “the reasonableness and accuracy of cost esthmates associates with the proposed
mandated benefit,” HCA’s Qctober.8, 1998 letter indicates concurence with the
conclusions of their actuarial consultant,-William M, Mexeer, Inc. (Mercer), who stated, oyt

* believe that the estimates contained the PWC repoit are at the low end of 2 ‘most hkely’ ‘
-yange ...[of] 210 4% Increase In total health care costs.”

Mercer also posed seyeral quwtxons, without quantitatively tying them to cost mPac‘c. Some
are addressed by sugpested amendments (See Appendix: ¥), One question deals with the

. imnpact oF the existing federal and state mandates. Since PWC and othex studies ugé an

assessment of actal insurance covarage in the state as thelr starting point,any impact of the
ptate’s “mandated offering” of mited mental health coverage (enasted over ten years ago)
would be inchuded, There is no explicit adjnstment for the nuch moze recent federal Mental
Health Parity-Act in the PWC analysis, but if such an adjustrment were needed, it would

<-lower the cost impact-of SB 6566 by reducing the pap between the status quo and

comprehensive parity. , ' ,

PWC also presented a suxzimaxy of recent actuarial cost analyses from seven:nl national and
state~spesific studies., The results are in the range supgested by Mcx:cer, 2—4%. (Sce
Appendix E) )

PWC analysis also summarized the actual cost experience in states M implemented-mental
health parity statutes, Cost impacts ranged from downward (in two siates) to under 0.5% in .
three. Not all of these mandates are as comprehensive as SB 6566,

A lefter from the Association of Washington Health Plans (A WHP) stateg that “estimates of
cost increages associated with implementing miental health patity mensuires have ranged from
as low as 1.3% 1o as high as 10%.” AWHP does not teke a position oh where in this range
the impact of 8B 6566 would be, and some of the studies at the “high end” appear to deal
with different legislative proposals, older data, and/or market aveas with ]ess managed oare
(and thus higher cost impacts) than Washington.

. Based on the total informiation available to reviewers, the department concludes that both the

applicants’ actuarial study and Mercer’s broader range of 2 — 4% cost increase, ere

- reasonable estimates of cost impact before allowing for changes in the extent to which
~ behavioral health is managed, Without further dosumentation, est:matcs above 4% dre not

4s convinecing,

4. Premiwns for the mental health portion of coverage: The PWC actuarial study prepared
for the appleants makes a chstmcuon between the “gmss benefit cost” of the mandated

4 . Mental Healih Parjty Report
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benefit and the “net benefit cost,” including responses by employers (or other groups)
intended to keep the premium down, Using the same assumptions as are typically used by
Congressional Budget Offict, CBW estimated a composile “net benefit cost” impact of less
than 1% (and  composite increase in premivms of less than $1 per merhber per montly).
However, some of the methods available to restrain premiums would shift cost to employees
through cost sharing, reduction.of other benefits (including lower wage increases), of even
dropping coverage. Therefore, the department concludesthat available-analysis of the
impact on preminms presents an incomplste view,

|
' jndicated in the applisant teport because Medicaid alveady covers all medically. necessacy . : i

(department finds that merital:fealth patity’ wtl not increase, and may reduce endiiresin_c.
~ DSBS (which provides fiiandial supportifor both Medicatdiand state mental hospitals),- It )
. bl sl L R NSRS - . A

5. Total cost of health services, There is mgmﬁczint evidence that increased mental health

: poverage Jeads to offusis: redunhons in the ¢ost of other copy bonents of health care, Thisis
* documented in the apphcant’s mport, but these cost reductions ara not included in the PWC
or other actuarial studies. 'Some of the 'stadies cited in the axﬁphcam report are

ethoddlogically sirongs but they deal with specific areal of mental hiealth treatment and ;

gannot be assimed:to hold for the full breadth of such treatment. The anplicant xeport also
' documents that thers are large, prominent nationsl em hiers which hive-concluded that
égm yehensive mental heal

their own cholee to st avityir-thei > COVEIANE
‘resultedin rpinioel net ¢ oo§ Tox gyennet savings bex s ncludeq. Neither the

applicants nof tha’dcpartméﬁt estimsted overall“offset” for mental healthpamy legzslanon

* . 'The department concludes that 8B 6366 would Jead to xéductions in ofher health care costs,

restlting in net impact of B 6566 lower than otherwise estimated in (3) above, «
Consideration.of offsets males the applicants’ 2.1% esumate smore xeasonable, and estimates
over 4% Jess bchevable. o . , it .

6. Costs and affkets o siate govemment programs SB 6566 will apply to both Medlcmd
managed care provided by state regulated ealth plans and to state employee. health care -
(including the Uniform Medical'Plan,) The cost impact on Medicald 'will be-lower than

wental health care with rinimal individual cost-sharing, As written, SB 6566.does not - : i
apply to Basic Health Plan (though the Coalition for Insurance Parity is considering seeking
to include it). The bill’s inapacts on costs for covering public employees would be simikar to
those for other large employed groups, but 1o spe(nﬁc &etimate is a.vaxlable ‘

Mental health pamy in pnvatc health th coverape & also may reduce pubho sector casts intwo_ '
5 pe b to :

ss:[v)l ‘averting SOMme & 1sode§ of tred ifmant i stat{%' : ntai hespitals, Both
oftﬁc'é'e impécts ae quiteplensibile hcases where privite insurand¥ coverage leads to extlier
-and thereby more effective treatment interventions, The depamnent has no basxs to estimate
the magmtudz of this mlpact " ‘ {

;Pnumg aside the issue of mcludin@ﬂi? in the bill—see Rec()mmendai\lonwthe

‘vlr
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should be noted, however, thst mental health parity has thé potential, especially in the short
“tendt, to incrense the costs HCA and Public Employes Benefits Board pay for stﬂta employee
coverage,

7, Financial tmpact on small businesses and their employees: The vost of SB 6566 w111 be’
lngher in smalf groups thau 4n large, groups due to the greater risk of adverse selection in
small groups, generally higher-administrative “load,” and relative kack of power to negotiate
cost coneessjons or changes. to plans that would compensate for any higher mental health
premium costs, The potential differential inapact on employees of small firms ia seﬂous
encugh ﬂmt it receives attention in the departmem’s regcommendations. © .

8. Aﬁbrdabilzo; of health care coverage Aﬁ'ordabmty xofers te.ihe ovesall ability of

. businesses, other insurance groups and individuals to buy healthi care coverage, .
Affordability depends a great deal on contestt~what else is going on the marketplacs,
Becanse these conditions change, there is'a question of timing conceming this mandste,
which is addressed in recomméndations. After any short-tetm changes closely following

. implementation of a mental health mandate; thie dopartinent believes that the impact on
aﬁ’ordabﬂxty will likely be small, However, some studies:indicate that for every 1% increase
in health premiums, apprommatcly 2700 persons in. Washingfon state may lose all healih

. insurance coverage.

; Service. E@cacx

. 1. "Vast amounts of scientific research exist 1o indicate that mauy. specifio-mental health

services are offective when appropriately used, and provide meaningful treatment to patients.

_The mental health field is too broad to make a categorical statererit about the eﬁ‘ectiveness
of all services, but the same is tme of non-behavioral medicat care

«2. "General health status is likely to be nnproved by the implementation of panty in mental
health oovemgo p

'Ba]anmng Beneﬁts and Costs

The department’s xecommendatmn isbasedon g con31dered Judgment that the large and
. widely distributed bénefits of meniaI héalth covémge: p%mty outwalgh the co?!s

T |1 " ld[ﬂ
AdE !

6 Mental Health Parity Report
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RECOMMENDATIONS

1,_Because the benofits outweigh the costs, the department recommends ensctment of SB
6566, with amendments (See Appendix ¥) that would;

a. clarify that “V*.codes within DSM IV are not included in the mandate
.'b. exclude chemical depsndancy DSM codes from the mendate
¢. nét require a health plan to mPose annual cost-sharing if none exists
d specify that medical nccessxty isto be determmed by the plan’s medical director
or desipree, .

Raﬁonale‘

. The departuent’s overall basis for assessmg beneﬂfs and cosm is dwcussed in.
> Pindings and Analysm - . . C s

3
¢

-. The arglmwnt that physical' and mental il!nesses Should betreated the same in'
_Jmmmmﬁmgmmmaﬁer of faimess has ethical appeal that goes beyond
the supset criteria,

-~ @ The bill reguires covexring “all mental disorders mcluded in the diagnostic: and |
statistical raanual-of mental disdrderd TV or subsequent revisions.” That teanual
- (cotnmonly called DSM-IV) includes a variety of codes which.are not strictly.
. diagnoses of mental disorders. One major improvement that would go farin
. vedneing ambiguity would be to exclude so-called ¥ codes,” which often deal-
with exacerbating situations that are not a mental disorder, Such factors olearly -
should be taken into-acrount in determining appmpnate treatment, but would.
not by ﬁlemselvcs oonstxtute a mental comhtion mqmrmg covemge under the
RS .'mandaw oL o A - ot
votw The apphcaut group has atated that they d:d not mtend w mqulre coverage of -
.. *subgtance abuse treatment, bt such treatment has coding in DEM-IV, Another
_ proposed amendment would clarify that point,

».. Clear definition of medical necessity in relation to the role of health plan ‘
.. medical directors, and modificationt of overly restrictive Janguage’ regarding
forms of enrollee cost participation, would bring the bill back to its Intent off .
permitting the same kinds of managed care approaches vnsed in general medical
" cate to be applied to behavioral bealth care, so long as they are not applied in a
way that singles out mental disorders,

Mental Health Parity Report ' ' A
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The department also makes the following suggestions, which are beyoind the scope of the
. sunrise statute and therefore are not formal recommendations,

1. The effective date of SB 6566 needs careful consideration, eshecially as xelated to small
insurance gronps, The department’s favorable recommendation above (subject to
sugge.stad amendment).is based on a long-term assessment that benefits outwelgh costs, |
in. relation to the eriteria in statute, However, there are immediate concerns about tivaing,
because health insurance premivm increases for next year arc larger-then they have beea
for several years. The reasons are.beyond the scope of this report, but probably include a
combination of underlying medicatl cost inflation, oyclic trends (the “underwriting
cycle”), and an adverse risk spiral in some areas of the inatket. In combination, this may
be an especially poor year to fnstitute the mandate, The impact on small businesses and

© s, their employees would b especially sxgmﬁcant, as disenssed 1o Findings,

* This cauuon ahcmt tumng dow not change the department’s recommendahon that the
mandate be pagged, with amendments, The departraent belioves that, long tery, the

" mandate is sensible and should become law. Delayed implementation, espeoxally for

small ingurance groups, may be adequate xesponse. .

. 2, ‘While SB 6566 does not includé the Basic Health Plan, the applicant Yeport asked he _
. department to consider yecommending that it be added: The department is not prepared
to make axecommendation on:adding BHP 1o the bill at this time. The access benefits
would be substantial, Neither theapplicant’s dotuadel analysis nor other available
informirtion addresses cost fimpact in BHP., However, the applicant’s consuliing acinaty
-verbally confirmed, during the hearing, the department panel’s helief that cost ivapact in
. BHP would be higher than the "composite” for all insurance, because the starting point
_ InBBP inchudes.substantial Bmitations, Managing subsidized BEP within appropriated
furids with comprehensive mental health parity mandate in place might xequire sexions
across-the-hoard restrictions. Thiy would amount to shifting burden from one group of
"Jow-incoxe patients to another in order to sirengthen mental health coverage.
.~ Additionally, any inoréases in BHP cost sharing could have a substantial negative impact
+ on.affordability of BHP to low~income people, given pxemous analyscs and actual
o experience

. As for the unsubgidized BXP program, it is a form of individual (not group) insurance—
- otherwise exesupt from the proposed mandate, {Insubsidized BHP is experiencing a
premium spiral based on apparent adverse selection, probably as a syniptom of other
problems i the individual insurance masket, which could be exacerbated by udding'a
wajor new benefit that would, naturally, deaw in new enrollees who need mental health

On balance, both because the statutory scope of the Teview process specifically excludes
BHP, and the department does not believe there is adequate information to recommend

extending the scope of 8B 6566 to cither the subsidized or uisubsidized Basic Health
Plan, no recommendation is inctuded in this report.

8 : Mental Health Parity Report
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SUMMARY OF MAJOR INFORMATION SOURCES
The report of the appli‘dai:t group (Washingim Coalition for Insurance Parily)

_The apphcant group submitted & thorough report (See Attachment Iy which addresses all
statutory sunrise criteria. It is well-argued and addresses xany specxﬁc topws not
highlighted in this report. .

Other suppar{ive testitony
The department recelved letters and wsnmony supporhng the mandate from:

.+ Consumers and consumer adyocates
» Mental health professionals
* Washington State Labor Council aud Snohozmsh Labor Cmmcxl

Stmmiries of these comments are in Attachment G. .Most of fhe peneral points made in
these comments are uddressed and documented in the applicant group®s report, The
department’s patielista felt they received important additional information from the
testimony regarding personat impacts of mental illness, the status of children’s inental health
care, the views of organized tabor, concerns of mantiged cate plans, and coalifion efforts
anderivay in some commmumities including King County and Snohomish County. The
testimony also adds evidence of broad, loqg—standing interest,

Actaarwl and cost impact studzes

The apphcant’s acmanal study, Atm«:hmentE related comments of the Health Care

. Authority snd Assoviation of Washington Héalth Plans (See Attachment G) and other major

sources of information on financial impact are discussed in the *Findings and Analyms
section of this report.

Testimony expressing concerns

The cotonents received from the Health Cave Authority, Assoclation of Washington Health
Plans, and Group Health Cooperative of Puget Sound address several topios:
The overall cost impact of SB 6566 (addressed in “Findings and Analysis’™);
More techuical issues related to cost impact analysis (eﬁ'ect of previous mandates, effect
of publicity related to the mandate, costs aud saviugs in non-behavioral health. care);
_-»  The overall status of health insurance in Washington, i m1pacts on small employem and
their workers (see timing recommendation);

Mental Health Parity Report 9.
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s The breadth of coverage required and whether itincludes substance abuse (see
Recommendations); :

»  Apparent drafting etrors which would restrict typical managed care appmaches to
, fingticlel partivipation (see reconmended amendments) and create ambxgmty about the
meamng of “medical necessity™ (see Recomm endaﬁons)

Ev:denca from olher Bteratiire reviewsd

A large volume of material was submxtted by the apphcauts or obtamed by the department
tAppendix H) based on the applicants” citations (Appendiz T) o other leads, Mush of this
information was digested where relevant in the applicent’s report. The departmént-did not

" have the time or speciatized expertise to undertake 2 comprehensive independent reviow, but
some members of the review panel read the 1More Higorous smdles wnh :writical eye: in order
to improve 1he1r basis for making & Judgmwt call .

0 . " Mental Health Parity Report
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PARTK':IPANTS

Brad Powell Ret, Psychiafist : ’

Andrea Stephenson, WA Coalition of Insutance Panty

Judy Thompson, Copsumer :

Chris Ingersoll, National Assoc, of Social ‘Workers

Laura Groshong, WSSCSW

Laurle Beanett, KPS -Health Plans

Seth Dawson, WA St. Councxl of Child-& Adolescent Psyc}nairists
Shirley Stallings

Mike Golden, MD, Overlake Hospital

Ken Betteand, Group Health

Nancee Wildermuth, PacifiCare of WA

Tom Bristow, Qualivled .

Barb Lisains, Regence BlueShield ' d
Fleanor Owen, WAMI .

Steve Norsen, DSHS .

Jim Legaz, Catholic Conference '
Tom Richardson, National Alliahce for Mentally T/WAMI
Jim Howe, National Allance for Mentally Ill/WAM[

Tina Sellers, WAMHC  ~

Jim Goche, Washipgton Staté Psyohiatnc Association
Suzanus Petersen, WCNIC. ‘
Melanie Stewart, WAMFIC

Fimothy Keller, WSPA

"Laurie Lippold; Children’s Home Society

Diapa Dodds, RN, Skagit Valley Depressxve—f\damd Deprcsswf:: Support Group

- Kathi Schueekloth, RN, Skagit Valley Depressive-Manle Depresmv«: Support Gronp

Garolyn Benjamin, Skagit Bi-Polor Suppoxt Group
Cail MoGaffivk, Washington State Pseyhological Assosiatinn

* Betty Schweiterman, WA Protection & Advocacy Systern

Lucy Homang, BAD, Washington State Psoyhologlcal Association
Ronald Bachman, Actuary, PriceWaterhouse Coopers
Andrew Benjamin, ‘Washingfon State. Pscyhological Association
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REVIEW PANEL

Steve Boruchowitz, DOH, Health Systerns Quality Assutancs
Dan Rubin, DOH, Office of the Secretary
Carol Neva, DOH, Health Systems Quality Asswrance

Lisa Andexgon, DOH, Health Systems Quality Assurance
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CDC - Diagnostic Criteria, Autism Spectrum Disorders - NCBDDD Page 1 of 4

b Ceniers for Disease Control and Prevention

. Your Oniine Scwrce for Credible Health Informailon

Diagnostic Criteria

) N

S “The American Psychiatric Association's Diagnostic and Statistical
—.Manual-TV, Text Revision (DSM-IV-TR) 1 provides standardized criteria to help diagnose

ASDs.

_Diagnostic Criteria fbr 290,00 Autistic Disorder

. Sixdo(r gnore items from (1), (2), and (3), with at least two from (1), and one each from (2) :
and (30 : :
+ qualitative impairment in social interaction, as manifested by at least two of
e following: :
+ marked impairment in the use of multiple nonverbal behaviors such as
eye-to-eye gaze, facial expression, body postures, and gestures to
regulate social interaction '
+ failure to develop peer relationships appropridie to developmental Jevel
+ alack of spontaneous seeking to share enjoyment, interests, or
" achieyements with other people (e.g., by alack of showing, bringing, or
pointing out objects of interest) :
+ lack of social or emotional reciprocity

+ qualitative impairments in communication as manifested by at least one of the )
ollowing: i
' + delay in, or total lack of, the development of spoken language (not :
accompanied by an attempt to compensate through alternative modes of
communication such as gesture or mime)
+ in individuals with adequate speech, marked impairment in the ability to
initiate or sustain a conversation with others . '
« stereotyped and repetitive use of laniguage or idiosyncratic language
+ lack of varied, spontaneous make-helieve play or social imitative play
appropriate to developmental level

+. restricted repetitive and stereotytged atierns of behavior, interests, and activities,
as manifested by at least one of the following:

+ encompassing preoccupation with one or more stereotyped and restricted
patterns of interest that is abnormal either in intensity or focus

+ apparently inflexible adherence to specific, nonfunctional routines or rituals |

http:/fwww.cde.gov/ncbddd/antism/hep-dsm.html 12/2/2010
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» stereotyped and repetitive motor manners (e.g., hand or finger flapping or
twisting, or complex whole-body movements)

» persistent preoccupation with parts of objects

* Delays or abnormal functioning in at least one of the following areas, with onset prior to
age 3 years: (1) social interaction, (2) langnage as used in social communication, or (3)
symbolic or imaginative play.

« The disturbance is not better accounted for by Rett's Disorder or Childhood
Disintegrative Disorder.

Diagnostic Criteria for 299.80 Asperger's Disorder

+ Qualitative impairment in social interaction, as manifested by at least two of the
following: ' 5

» marked impairment in the use of multiple nonverbal behaviors such as eye-to eye
gaze, facial expression, body postures, and, gestures to regulate social interaction

- failure to develop peer relationships appropriate to developmental level

+ alack of spontaneous seeking to share enjoyment, interests, or achievements with
other people (e.g., by a lack of showing, bringing, or pointing out objects of interest
to other people)

+ lack of social or emotional reciprocity

+ Restricted repetitive and stereotyped patterns of behavior, interests and activities, as
manifested by at least one of the following: .

- encompassing preoccupation with one or more stereotyped and restricted patterns
of interest that is abnormal either in intensity of focus
» -apparently inflexible adherence to specific, nonfunctional routines or rituals

« stereotyped and repetitive motor mannerisms {e.g., hand or finger flapping or
twisting, or complex whole-body movements)

« persistent preoccupation with parts of objects

http:/fwww.cde.govmebddd/autism/hep-dsm. him] 12/2/2010
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CDC - Diagnostic Criteria, Autism Spectrum Disorders - NCBDDD : Page 3 of 4

» The disturbance causes clinically significant impairment in social, occupational, or other
important areas of functioning,

» There is no clinically significant general delay in language (e.g., single words used by age
2 years, communicative phrases used by age 3 years).

» There is no clinically significant delay in co%?i’dve development or in the development of
age-appropriate self-help skills, adaptive behavior (other than in social interaction), and
curiosity about the environment in ¢hildhood.

» Criteria are not met for another specific Pervasive Developmental Disorder or
Schizophrenia.

290.80 Pervasive Developmental Disorder Not Otherwise Specified (Including
Atypical Antism)

This category should be used when there is a severe and pervasive impairment in the
development of reciprocal social interaction associated with impairment in either verbal or
nonverbal communication skills or with the presence of stereotyped behavior, interests, and
activities, but the criteria are not met for a specific Pervasive Developmental Disorder,
Schizophrenia, Schizotypal Personality Disorder, or Avoidant Personality Disorder. For
exarple, this category includes "atypical autism" - presentations that do not meet the criteria
for Auntistic-Disorder because of late age at onset, atypical symptomatology, or subthreshold
symptomatology, or all of these.

Diagnostic Criteria for 299.80 Rett's Disorder

+ All of the following:
« apparently normal prenatal and perinatal development

+ apparently normal psychomotor development through the first 5 months after

birt
« normal head circumference at birth

+ Onset of all of the following after the period of normal development:
"» deceleration of head growth between ages 5 and 48 months

+ loss of previously acqauired purposeful hand skills between 5 and 30 months
with the subsequent development of stereotyped hand movements (e.g., hand
-wringing or hand watshing§7

» loss of social engagement early in the course ( although often social
interaction develops later)

» appearance of poorly coordinated gait or frunk movements

+ severely impaired expressive and receptive language development with severe

psychomotor retardation

Diagnostice Criteria for 299.10 Childhood Disintegrative Disorder

« Apparently normal development for at least the first 2 years after birth as manifested by
the presence of age—apgroc{)riate verbal and nonverbal communication, social
relationships, play, and adaptive behavior.

hitp://www.cde.gov/ncbddd/autism/ep-dsm. html ‘ 12/2/2010
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. C]inicall{ significant loss of previously acquired skills (before age 10 years) in at least two
of the following areas: ‘

- expressive or receptive language
social skills or adaptive behavior
bowel or bladder control

play

motor skills

L L [ ] *»

« Abnormalities of functioning in at least two of the following areas:

« qualitative impairment in social interaction (e.g., impairment in nonverbal
behaviors, failure to develop peer relationships, lack of social or emotional
reciprocity)

» gualitative impairments in communication (e.g., delay or lack of spoken langnage,
inability to initiate or sustain a conversation, stereotyped and repetitive use of
language, lack.of varied make-helieve play)

» restricted, repetitive, and stereotyped patterns of behavior, interest, and activities,
including motor stereotypes and mannerisms

« The disturbance is not better accounted for by another specific Pervasive Developmental
Disorder or by Schizophrenia

Related Pages

« Healtheare Provider Homepage {/ncbddd/autism/hep.himl)

+ Child Development (/nchddd/child/)

» Developmental Disabilities (/nchddd/dd/) v

+ "Learn the Signs, Act Early." Campaign (http://www.cdec.gov/actearly)

+ CDC's Natiopal Center on Birth Defects and Developmental Disabilities
chddd/index.h
References

1 Américan Psychiatric Association, (2000). Pervasive developmental disorders. In Diagnostic
and statistical manual of menta) disorders (Fourth edition---text revision (DSM-IV-TR).
Washington, DC: American Psychiatric Association, 69-70."
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" HON. MICHAEL J. TRICKEY
Noted for Consideration: April 26, 2012
Without Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

A.G,, by and throﬁgh his parents, J.G. and
K.G., on his own behalf and on behalf of all NO. 11-2-30233-4 SEA

similarly situated individuals,
Plaintiff, RESPONSE TO DEFENDANTS
MOTION TO CERTIFY ORDER FOR
v. DISCRETIONARY REVIEW

PREMERA BLUE CROSS and LIFEWISE OF
WASHINGTON, Washington corporations,

Defendants.

7 I. INTRODUCTION

Piecemeal litigation is anathema to our system. Only in the most rare and
exceptional circumstances should an appeal be certified prior to final judgment. See
Coopers & Lybrand v. Livesay, 437 U.S, 463, 475, 98 S, Ct. 2454, 2461 (1978) (movant has to
show “exceptional circumstances justify a departure from the basic policy of
postponing appellate review until after the entry of a final judgment.”) (quoting Fisons,
Ltd. v. United States, 458 F.2d 1241, 1248 (7th Cir. 1972)).

That is not our case. The straightforward issue raised by Premera - the alleged
“conflict” between the Mental Health Parity Act and the Neurodevelopmental Therapy
Mandate - does not rise to the requisite “extraordinary” standard justifying
certification. In terms of RAP 2.3(b)(4), there is no “substantial ground for a difference

of opinion” concernine the interplay between the two statutes.
P g play
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The question of whether to certify this identical issue for appeal was raised
before Judge Lasnik in the Z.D. v, GHC litigation. Denying Group Health's request for
certification to the Washington Supreme Court, Judge Lasnik held that an immediate

appeal was not appropriate because the issue “is not a close question”:

... [Tlhe Court sees no justification for certifying. As the
Court concluded in its previous Order, this is not a close
question. Applying common and well-accepted principles

. of statutory construction, the Court readily concluded that
no conflict exists between the Neurodevelopmental Therapy
Mandate, RCW 48.44.450, and the Mental Health Parity Act,
RCW 48.46.291.

Z.D. v. Group Health, Dkt. No. 36, (attached as Appendix A) (emphasis added).
II. LAW AND ARGUMENT

A. Standards For Discretionary Review And Certification.

As a significant departure from the normal procedure, certification “must be
construed narrowly.”? James v. Price Stern Sloan, Inc., 283 F.3d 1064, 1068 n.6 (9th Cir.
2002). It was not intended to allow trial courts to “abandon the final judgment doctrine
and embrace the principle of piecemeal appeals.” LS. v. Woodbury, 263 F.2d 784, 788
n11 (9th Cir. 1959) (quoting Deepwater Exploration Co. v. Andrew Weir Co., Ltd., 167
F.Supp. 185, 188 (E.D. La. 1958)). As the Washington Supreme Court has noted,_'
certification and its resultant piecemeal appeals should be the exception, not the rule:
“[Dliscretionary review is not favored because it lends itself to piecemeal, multiple
appeals.” Right-Price Recreation v. Connells Prairie Cmty. Council, 146 Wn.2d 370, 380, 46
P.3d 789 (2002).

1 RAP 2.3(b)(4) was adapted from 28 U.S.C. § 1292(b) and, as a result, “[a] large body of federal case
law has developed under the federal statute and may be instructive by analogy.” 2A Karl B, Tegland,
WASHINGTON PRACTICE: RULES PRACTICE, RAP 2.3 Decisions of the Trial Court which may be Reviewed by
Discretionary Review (6th ed. 2004). Because there is limited case law in Washington discussing the
appropriate standards under RAP 2.3(b)(4), Washington courts look to federal law on this issue. Jd,

RESPONSE TO DEFENDANTS MOTION TO CERTIFY SIRIANNI YOUTZ SPOONEMORE
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B. The Quéstion of Whether Premera Must Comply With the Parity Act
and Cover, at Parity, Neurodevelopmental Mental Health Services is
Not a Close Question Justifying Certification.

The legal principles which apply to determine whether two statutes are in
conflict are well-known. Those principles are settled, and provide ample guidance to
this Court. See Walker v. Wenatchee Valley Truck & Auto Outlet, Inc., 115 Wn. App. 199,
58 P.3d 919 (2010); Davis v. King County, 77 Wn.2d 930, 468 P.2d 679 (1970). Applying
those longstanding rules of construction here is straightforward - there is simply no

irreconcilable conflict between the statutes:

The Court does not have to invalidate RCW 48.44.450,
the Neurodevelopmental Therapy Act, to reach this result.
RCW 48.44.450 only creates a minimum level of required
coverage. Both the Neurodevelopmental Therapy Act and
the Mental Health Parity Act can be read together and
harmonized. Defendants must meet the requirements of
both Acts.

See Order (1) Granting Plaintiff's Motion for Partial Summary Judgment, (2) Denying
Defendants” Motion to Dismiss, and (3) Issuing Preliminary Injunction (4/17/12), p. 4,
43. AsJudge Lasnik likewise noted:

By its plain terms, RCW 48.44.450 evidences legislative
intent to establish a minimum mandatory level of “coverage
for neurodevelopmental therapies for covered individuals
age six and under.” Equally plain, however, is that RCW
48.44.450 does not preclude providers from extending that
same coverage to individuals older than six. The statute
establishes a floor, not a ceiling.

When it enacted [the Mental Health Parity Act], Washington
raised the minimum standard by further requiring that
mental health coverage “be delivered under the same terms

and conditions as medical and surgical services.” This new
burden does not conflict with RCW 48.44.450.

Z.D., ex rel. ].D. v. Group Health Coop., ___F. Supp. 2d ___, 2011 WL 5299592, *4 (W.D.

Wash. Nov. 4, 2011) (emphasis added).
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Premera can - and must - follow both statutes. Walker, 115 Wn. App. at 208 (“In
the case of multiple statutes or provisions governing the same subject matter, effect will .
be given to both to ‘the extent possible.”). Premera utterly fails to indicate how it is
unable to follow the requirements of both statutes. Longstanding Washington law
demands compliance with both statutes - a carrier does not get to pick and choose
which statute to follow when it can fully comply with both mandates.

Ignoring the plain language of the Parity Act, Premera claims that this legal
question is somehow unsettled because there have been legislative efforts to expand
the age limit under Neurodevelopmental Mandate. Defs” Mem., p. 2.2 But Premera
never comes to terms with the plain language of the Parity Act and, under
Washington’s “plain meaning” r‘ule, legislative intent is first derived from the language
of the statute itself.> State Dept. of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9-10,

43 P.3d 4, 9 (2002) (“if the statute’s meaning is pldin on its face, then the court must

2 Initially, given that the Neurodevelopmental Therapy Mandate is not limited to those with mental
health conditionis, it does not cover the identical population covered by the Parity Act. As Judge Lasnik
concluded, “The fact that the Washington legislature is apparently considering expanding the
Neurodevelopmental Therapy Mandate to require coverage up to the age of 18 has no bearing on
whether the legislature intended to require parity coverage under RCW 48.46.291 —the statute in
question.” Z.D. v. Group Health Cooperative, Appendix A, p. 3.

3 None of the arguments offered by Premera are, in fact, legislative history. Rather, Premera
attempts to rely upon activity after the law was passed to argue that the Parity Act means something
different than its plain language demands. The actual legislative history indicates that the Legislature
knew full well that it was covering all mental health services under the Parity Act, including services
designed to treat those with developmental disabilities. Hamburger Decl. (01/13/12), Exh. G, p. 1-2
(“Therefore the legislature intends to require that insurance coverage be at parity for mental health
services, which means this coverage be delivered under the same terms and conditions as medical and
surgical services.”}); Hamburger Decl. (01/13/12), Exh. H, p. 1. ("The requirement for mental health
coverage is broad—"all mental disorders included in the diagnostic and statistical manual of menial
disorders”. .. The requirement for parity in coverage is also broadly worded, so that it applies to both
treatment limitations and various forms of financial participation.”); see also id. (Parity Act “would
require group health plans and the public employees benefit board. health plan to (a) provide mental
health coverage if they currently do not, and (b) cover mental health at the same level that physical
health is covered.”). ‘
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give effect to that plain meaning as an expression of legislative intent”). Under this

rule, legislative history is irrelevant if the language of the statute is unambiguous:

If the plain language is subject to only one interpretation,
our inquiry ends because plain language does not require
construction. “Where statutory language is plain and -
unambiguous, a statute’s meaning must be derived from the
wording of the statute itself.”

HomeStreet, Inc. v. State, 166 Wn.2d 444, 451, 210 P.3d 297, 300 (2009) (citations omitted).

Likewise, failed legislation does not support an argument concerning legislative
intent. See State v. Conte, 159 Wn.2d 797, 813, 154 P.3d 194 (2007) (the failure of the
Legislature to take action on a proposed bill is not evidence of any legislative intent);
Spokane County Health Dist. v. Brockett, 120 Wn.2d at 140, 153, 839 P.2d 324 (1992)

(“[Wlhen the Legislature rejects a proposed amendment, as they did here, we will not

|l speculate as to the reason for the rejection”). The legislature may have determined that

action was not necessary given the requirements of the Mental Health Parity Act.

In fact, with respect to the state Department of Health’s recommendation to
raise the age limit for neurodevelopmental therapy benefits for children with autism,
the Department of Health actually offered a number of potential alternatives for access
to care. Significantly, one of those options was to seek coverage under the Mental

Health Parity Act:

ASD [Autism Spectrum Disorder] is defined as a developmental
disorder in the Diagnostic and Statistical Manual of Mental
Disorders (DSM). Psychiatric and psychological care is plainly
envisioned by the proposed bill. Other therapies, such as ABA,
appear to have significant mental health components. Treatment
related to mental health care or provided by mental health
providers should be covered by this [parity] mandate.

RESPONSE TO DEFENDANTS’ MOTION TO CERTIFY SIRIANNI YOUTZ SPOONEMORE
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Washington Department of Health, Treatment of Autism Spectrum Disorders Mandated
Benefit ~ Sunrise  Review, pp. 16-17 (emphasis added (available at

http:/ /www.doh.wa.gov/hsga/ sunrise/ Documents/ Autism.pdf).

Not surprisingly, every court considering this issue has found that the Parity
Act prohibits such contractual exclusions of neurodevelopmental or behavioral services
because those services are “mental health services” and can be medically necessary to
treat covered DSM-IV conditions. See Z.D., 2011 WL 5299592 (”Washington law,
specifically [the Mental Health Parity Act], requires Defendants to provide coverage for
the mental health [neurodevelopmental] services at issue in this case”); Supp.
Hamburger Decl. (2/24/12), Exh. L, D.F. v. Washington Health Care Authority, et al., No.
10-2-29400-7 SEA, p. 4 (“specific exclusions...that exclude coverage of Applied
Behavior Analysis therapy, even when medically necessary ... do not comply with

Washington's Mental Health Parity Act...”).4

4 This same issue has been litigated in other states as well. See Markiewicz v. State Health Benefits
Comm'n, 915 A.2d 553, 560 (App. Div. 2007). There, the state public employee health plan applied a
neurodevelopmental therapy exclusion in its contract to deny coverage of speech therapy for an insured
child with pervasive developmental disorder, (PDD) a DSM-1V condition. Id. at 555. While New Jersey’s
mental health parity law is narrower than Washington's (limited to “biologically-based mental illness”),
it includes autism and PDD. Id, at 558. The appellate court found:

«.[Aln exclusion from coverage for claims based upon occupational,
speech and physical therapy offered to developmentally disabled children
would render meaningless the specific inclusion of PDD and autism
within those biologically-based mental illnesses subject to the parity
statute. The Legislature surely could not have intended that the principal
treatments for developmental disabilities be excluded from coverage
simply because those treatments differ in their essential nature from
treatments applicable to other biclogically-based mental illnesses, such as
the use of psychiatric or psychological therapy and drugs. The fact that
biologically-based mental illnesses affect development in some and other
neurological functions in others should not be the determinant of
coverage.

Id. at 560 (emphasis added). See also Micheletti v. State Health Benefits Conum'n, 913 A.2d 842, 851 (N.J.
App. 2010).
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This is not a close question. The statute is clear, and Premera can - and must -
comply with both the Parity Act and the Neurodevelopmental Therapy Act.

C. A Stay Would Prejudice the Plaintiff and the Putative Class.

This case is brought as a class action. It seeks, among other relief, to prevent
Premera from denying medically necessary neurodevelopmental therapiés to
thousands of its insureds. Declaration of Frank Fox, Ph.D. (2/20/12), 19 (thousands
impacted). As a practical matter, certification would delay this case - and the delivery
of critical mental health services to Premera’s insureds - for years. That may be in
Premera’s interest, but it is not in the interest of the putative class members or in the

interest of justice. Delay itself can undermine effective relief, and any request for

certification must be balanced against that inherent delay:

Certification of an interlocutory appeal would probably delay
that trial for at least a year and possibly much more. There would
almost certainly be a second appeal from this Court's judgment |
following that trial, and final resolution of the issues would be over
three years away. For these reasons, we are loath to depart from the
sound and well-established policy of avoiding piecemeal appeals as
embodied in the final judgment rule, and deny applicants' motion
for certification of an interlocutory appeal pursuant to § 1292(b).

United States v. Am. Soc'y of Composers, Authors & Publishers, 333 F. Supp. 2d 215, 221
(S.D.N.Y. 2004).
Ill. CONCLUSION

Defendants facing class certification often seek ways to delay the adjudication of
certification, and of the case itself. Premera’s motion is just such an attempt, and it
should be denied. With trial less than a year away Premera will soon have an
opportunity to seek review of any decision under which it feels aggrieved. At this
stage, the plaintiff (and the class, if certified) should be permitted to seek timely and

effective relief.
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DATED: April 24, 2012.

RESPONSE TO DEFENDANTS” MOTION TO CERTIFY
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SIRTANNI YOUTZ SPOONEMORE

/s/ Richard E. Spoonemore

Eleanor Hamburger (WSBA #26478)
Richard E. Spoonemore (WSBA #21833)
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I certify, under penalty of perjury and in accordance with the laws of the State of

Washington, that on April 24, 2012, I caused a copy of the foregoing document to be

served on counsel of record as indicated below:

Barbara J. Duffy

Gwendolyn C. Payton

Ryan P. McBride

LANE POWELL PC

1420 Fifth Avenue, Suite 4100

Seattle, WA 98101 _
Attorneys for Defendants

[x] = By United States Mail
[ ] By Legal Messenger
[x] By Email
Tel. 206.223,7000
duffyb@lanepowell.com

paytone@lanepowell.com
mcbrider@lanepowell.com

DATED: April 24, 2012, at Seattle, Washington.
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/s/ Richard E. Spoonemore

Richard E. Spoonemore (WSBA #21833)
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Case 2:11-cv-01119-RSL. Document 36  Filed 12/20/11 Page 1 of 3

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

Z.D., by and through her parents and
guardians, J.D. and T.D., individually, on
behalf of THE TECHNOLOGY ACCESS
FOUNDATION HEALTH BENEFIT
PLAN, and on behalf of similarly situated
individuals,

Plaintiffs,
V.

GROUP HEALTH COOPERATIVE, et.
al., ‘

Defendants.

No. CI1-1119RSL

*ORDER DENYING

DEFENDANTS’
MOTION TO CERTIFY

This matter comes before the Court on Defendants’ “Motion to Certify

Washington State Law Question to the Supreme Court of Washington” (Dkt. # 31).

Defendants disagree with the Court’s conclusion that RCW 48.46.291 does not conflict

with Washington’s previously enacted Neurodevelopmental Therapy Mandate, RCW

48.44.450. They would like the Washington Supreme Court to rule on whether

Defendant can “readily comply with both statutes simply by comporting with the parity

requirements of RCW 48.46.291 for all covered individuals, keeping in mind that RCW

48.44.450 confers a more specific and more onerous requirement upon Defendants to

provide ‘neurodevelopmental therapies for covered individuals age six and under’

without regard for parity.” Order (Dkt. # 30) at 8-9. The Court DENIES the motion.

ORDER DENYING DEFENDANTS’ MOTION TO CERTIFY - 1
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The Court described the background facts underlying this matter in the Court’s
prior Order (Dkt. # 30). It will not repeat those facts here.

As Defendants contend, the Court has discretion to certify controlling issues of
state law that are cither novel or unsettled to the Washington Supreme Court. RCW

2.60.020; Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 294 F.3d 1085,

1086—87 (9th Cir. 2002). Certification is particularly appropriate when the question
may have far-reaching effect or carries important public policy ramifications. Kremen

v. Cohen, 325 F.3d 1035, 1037 (9th Cir. 2003) (“The certification procedure is reserved

for state law questions that present significant issues, including those with important
public policy ramifications, and that have not yet been resolved by the state courts.”).
Notably, however, courts look with disfavor upon requests that come only after a
federal court has ruled against the movant. “There is a presumption against certifying a
question to a state supreme court after the federal district court has issued a decision.”

Thompson v. Paul, 547 F.3d 1055, 1065 (9th Cir. 2008). “A party should not be

allowed ‘a second chance at victory’ through certification . . . after an adverse district

court ruling.” Id.; accord In re Complaint of McLinn, 744 F.2d 677, 681 (9th Cir. 1984)

(“Ordinarily such a movant should not be allowed a second chance at victory when, as
here, the district court employed a reasonable interpretation of state law.”); Cantwell v.

Univ. of Mass., 551 F.2d 879, 880 (1st Cir. 1977) (“We do not look favorably, either on

trying to take two bites at the cherry by applying to the state court after failing to
persuade the federal court, or on duplicating judicial effort.””); In re Mortg. Elec.

Registration Sys. (MERS) Litig,, No. 09-2119-JAT, 2011 WL 4571663, *1 (D. Ariz.

October 3, 2011) (“[Flederal courts disapprove of a party’s request to certify an issue
that has already been adversely decided against it . . . .”).

Arguably, the Court could hang its hat on this presumption alone. Thompson,
547 F.3d at 1065. The Court notes though that, even ignoring this “strong

presumption,” the Court sees no justification for certifying, As the Court concluded in
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its previous Order (Dkt. # 30), this is not a close question. Applying common and well-
accepted principles of statutory construction, the Court readily concluded that no
conflict exists between the Neurodevelopmental Therapy Mandate, RCW 48.44.450,
and the Mental Health Parity Act, RCW 48.46.291. 1d. at 8-9. The fact that the
Washington legislature is apparently considering expanding the Neurodevelopmental
Therapy Mandate to require coverage up to the age of 18, Mot. (Dkt. # 31) at 8, has no
bearing on whether the legislature intended to require parity coverage under RCW
48.46.291—the statute in question. To the contrary, it merely suggests that Washington
is considering raising the floor of required coverage even highér.

Accordingly, Defendants’ Motion is DENIED.
DATED this 19th day of December, 2011.

Robert S. Lasnik
United States District Judge
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: HON. MICHAEL J. TRICKEY
Noted for Hearing: March 2, 2012 at 10:00 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

A.G., by and through his parents, J.G. and K.G.,
on his own behalf and on behalf of all similarly

situated individuals, NO. 11-2-30233-4 SEA
Plaintiff, SUPPLEMENTAL DECLARATION OF
v. ELEANOR HAMBURGER IN SUPPORT
PREMERA BLUE CROSS and LIFEWISE OF | OF MOTION FOR PARTIAL SUMMARY
WASHINGTON, Washington corporations, JUDGMENT
Defendants.

1, Eleanor Hamburger, declare that:

1. I am a partner at Sirianni Youtz Spoonemore and am one of the attorneys
for Plaintiff in this action.

2. Attached are true and correct copies of the following documents, with

underlining where appropriate for the Court’s convenience:

Summary and Recommendations concerning Treatment of Autism Spectrum
Disorders Mandated Benefits Sunrise Review dated January 2009.

K Excerpts from Scott M. Myers, M.D., Chris Plauche Johnson, M.D.,, M.Ed,,
“Management of Children with Autism Spectrum Disorders” Clinical Report,
American Academy of Pediatrics, 120 PEDIATRICS 5 (2007).

L Order in D.F. et al., v. Washington State Health Care Authority, et al., No.10-2-
29400-7 SEA, dated June 7, 2011.

SUPPLEMENTAL DECLARATION OF HBIRIANNI YOUTZ SPOONEMORE
ELEANOR HAMBURGER -] 999 THIRD AVENUE, SUITE 3650
SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303  FAX (206) 223-0246
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[ declare under penalty of perjury of the laws of the State of Washington and the

United States of America that the foregoing is true and correct.

DATED: February 24, 2012, at Seattle, Washington.

/s/ Eleanor Hamburﬁer
Eleanor Hamburger (WSBA #26478)

SUPPLEMENTAL DECLARATION OF SIRIANNI YOUTZ SPOONEMORE
ELEANOR HAMBURGER -2 999 THIRD AVENUE, SUITE 3650
SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303 FAX (206) 223-0246
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CERTIFICATE OF SERVICE

1 certify, under penalty of perjury and in accordance with the laws of the State of

Washington, that on February 24, 2012, 1 caused a copy of the foregoing document to be served

on counsel of record as indicated below:

Barbara J. Duffy
Gwendolyn C. Payton
Ryan P. McBride
LANE POWELL PC
1420 Fifth Avenue, Suite 4100
Seattle, WA 98101
Attorneys for Defendants

[x] By United States Mail

[ 1 By Legal Messenger

[x] By Email
Tel 206.223.7000
duffyb@lanepowell.com
paviong@lanepowell.com
mcbrider@lanepowell.com

DATED: February 24, 2012, at Seattle, Washington,

SUPPLEMENTAL DECLARATION OF
ELEANOR HAMBURGER -3

/s/ Elegnor Hamburger
Eleanor Hamburger (WSBA #26478)

BIRIANNI YOUTZ SPOONEMORE
999 THIRD AVENUE, SUITE 3650
SEATTLE, WASHINGTON 98104

TEL. (206) 223-0303 Fax (206) 223-0246
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Treatment of Autism Spectrum Disorders
Mandated Benefit Sunrise Review

January 2009
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FINDINGS

» Autism Spectrum Disorder (ASD) affects as many as one in 150 children. It’s as
common as juvenile diabetes, and more common than childhood cancer, Down
syndrome, deafness, or cystic fibrosis.

¢ In many cases, intensive early intervention enables children with ASD to enter
mainstream classes in school and to grow into contributing members of society.
Without treatment, both families and the state are often required to provide extensive
support services for the rest of the child’s life.

» Over half of the children institutionalized in Washington have ASD.
« Intensive remediation for autism is not covered by most health insurance plans,

s Many children in Washington with ASD go without treatment and services because
the costs are so high and insurance coverage is not generally available.

» The high costs of treatments for ASD cause severe financial hardships for families.
o There have been studies proving efficacy of applied behavior analysis.

» Neurodevelopmental therapies are effective in treating ASD,

*  We did not receive information on thé efficacy of other treatments for ASD.

» Current coverage included in plans under the neurodevelopmental and mental health
parity mandates are often insufficient for treatment of ASD.

¢ A number of states have enacted insurance mandates for autism spectrum disorders.
Some specifically require coverage of applied behavior analysis.

o The limited treatment available in schools is designed, by law to be educationally
relevant and allow the child to participate in the educational program, The therapy
does not include skills the child may need in other environments such as the home,
work place, and community.

Autism Spectrum Disbrder Mandated Benefit Sunrise
Page 15
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DETAILED RECOMMENDATIONS TO THE LEGISLATURE

The legislature should not enact the proposed bill in its current form. Children with autism
spectrum disorder (ASD) clearly need increased access and funding for treatment. However,
the language of this bill is too vague to allow the department to determine whether the
benefits outweigh the costs. In addition, in its current form, the bill would likely fail to offer
meaningful guidance to insurers, providers or Department of Health,

The proposed bill poses the following concerns:

1. The bill does not specify what treatments will be covered. The vague and over-broad
language in section (3)(m) of the proposed bill does not provide sufficient guidance for
insurers, providers, or consumers. The blurred lines between the medical, behavioral,
and mental health aspects of ASD would likely cause extensive disputes regarding
applicability and appropriate coverage. In addition there are numerous treatment
modalities referenced for which there is no proof of efficacy.

2. The bill does not specify what providers could be compensated. Section (3)(0) requires
the department to “establish standards to be utilized by health plans for the
credentialing of autism service providers,” However, it does not require the department
to have licensing or regulatory authority over those providers. Once again, the lack of
clarity would likely result in extensive disputes regarding what providers and which
services were covered by the mandate.

3. There are existing mandates that should be reviewed that may provide the coverage
these families are seeking. These are the neurodevelopmental therapy mandate and the
mental health parity mandate. ,

4, The costs to implement this mandate as proposed are difficult, if not impossible, to
determine as is demonstrated by the three vastly different cost estimates.

The concerns listed above could be addressed in the following ways:'

i. Expand the neurodevelopmental therapy mandate to;

a. Require increased coverage amounts. Currently many health plans limit the dollar
amount and/or the number of visits available for these therapies. The limits do not
meet the needs of children with ASD.

b. Require coverage for applied behavior analysis (ABA) when performed by (or
under the supervision of) nationally certified providers. ABA is an effective
treatment for ASD when provided by appropriately-educated and experienced
professionals, Current standards for national certification ensure adequate training.

c. Raise or eliminate the age limit for benefits. Currently, benefits under this mandate
end at age seven. Children with ASD often need therapy far past that age in order
to become self-sufficient members of society, Treatment should be allowed for a
significantly longer period,'?

d. Match services currently available to low income children on Medicaid in
Washington state.

1812001, the department conducted a sunrise review that recommended in favor of removing the age limit of
six and under for the neurodevelopmental therapy mandate.

Autism Spectrum Disorder Mandated Benefit Sunrise
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¢  Allow all professional fees to be covered when providing services for children with a
diagnosis on the autism spectrum.

» Allow the treating licensed physician along with families, to determine the treatment plan;

" not the health plan,

e Allow the full extent of “medical necessity” needs of children on the autism spectrum to be in
the purview of the health plans. It is not within the scope of the educational system in
Washington State to provide for and meet the full extent of needs of persons with autism.
Routinely, school districts deny therapeutic services if it is found to be of “medical
necessity”,

CHILD wrote that they repeatedly experience families being informed by their school districts that
they will not provide therapeutic interventions that fall beyond the scope of special education services
mandated in the current RCW. Often this leaves the child lacking access to the critical services that
have been identified in the medical care plan by the child’s primary care physician because there is no
financial support for the therapies. Allowing all providerss to be financially supported for providing
the needed therapy assures children receive needed services, both early intervention and continued
throughout childhood. In the end, this will result in decreased costs for the family and the community,
as the individual learns new skills to be successful in school, at home, and in life.

CHILD also reinforced the fact that autism is a “neuro-biological medical condition” and the
individuals with this diagnosis deserve the same type of support as any other medical condition with
financial coverage from health plans. They acknowledged that the proposed legislation will not cover
all children; yet wrote that they believe it is a great beginning to help many families who otherwise
face insurmountable barriers because of the lack of resources.

Written comments from the insurance industry

The Association of Washington Healthcare Plans (AWHP’s) submitied the following comments about

the proposal:

“Our members, too, are concerned about the challenges faced by children with autism and their
families. We want to approach this issue in a manner that is in their best interest, as well as that of all
those we serve, Accordingly, we offer the following input for your consideration.

¢ ABA Therapy is generally recognized as being more educational and sehool-based, rather
than medical/mental health in nature. A major focus of the proposed benefit mandate is ABA
therapy, which consists of intensive behavior modification services designed to help improve
school readiness and developmental functioning. Accordingly, private insurers should not be
solely responsible for providing and covering these services, It is our understanding that the
federal Individuals with Disabilities in Education Act (IDEA) guatantees ‘free and appropriate
public education’. As part of that requirement, school districts must conduct outreach to pre-
school children ages 0 — 3 who may be disabled and need special early intervention services, In
addition to identifying children with autism spectrum disorder through this process, the district is
expected to supply services to these children and set-up an “individual education program”™ for
disabled children aged 3 — 21. The district must also submit compliance reports to the U.S.
Department of Bducation®®.

¢ Development of a best practice intervention model with special focus on diagnosis and
evaluation is needed. This model should make use of evidence based research and include a
comprehensive evaluation or re-evaluation of the child consistent with recommendations of the
American Academy of Pediatrics. The treatment plan should be individualized and developed

Autism Spectrum Disorder Mandated Benefit Sunrise
Page 89
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with input and collaboration from a myriad of different disciplines. The model should also allow
for utilization review, case management, medical necessity review, and other care coordination
techniques, as appropriate. Additionally, to prevent inappropriate cost-shifting, the model should
allow for close coordination with schools and other resources. We want to ensure appropriate
optimization and utilization of existing resources and seamless delivery of care across the
spectrum of services for the individual.

¢ Treatment should be limited to licensed and/or certified providers. To ensure quality
treatment and patient safety, any person or entity providing treatment of autism spectrum disorders
should be licensed or certified, and health plans should have the tools necessary to credential those
providers. Additionally, we recommend that ABA therapy be provided by behavior specialists that
are board certified, such as by the Behavior Analyst Certification Board,

s Proposed legislation should maintain consistency with the mental health parity statute of
2005; for which autism is one of the covered mental health conditions. This should include
maintaining consistency with all medical necessity and cettificate of coverage requirements.
Washington’s-current mental health parity law allows healthcare plans to manage utilization, make
medical necessity decisions regarding treatment, and exclude coverage for
experimental/investigational treatment — as with any other disease or disorder.

¢ Requiring carriers to provide for the coverage of autism care will increase the cost of
healthcare and insurance premiums. Each benefit mandate adds to the overall cost of
healthcare and insurance premiums. And, in a time when we are collectively looking to make
healthcare more affordable, we believe employers should be able to determine their own benefit
plans without additional state mandates. Financial impacts must be strongly considered for any
benefit mandate proposal, especially given current economic conditions in our state and the fact
that many families and employers are already struggling to afford coverage.

¢ ‘Washington already has mandates in place that cover services for individuals diagnosed with
antism spectram disorders - including the mental health parity statute of 2005, and the
neurodevelopmental benefit mandate, We note that some states with new autism mandates, like
Arizona, did not previously have such mandates

In addition to offering the above input, we would also like to request clarification regarding which
populations the proposed legislation would cover.”

Comments in opposition to proposal
(These comments appear as written)

“It appears that the goal is to make health insurance increasingly expensive, until almost no one can
afford it. Then, the nanny-state can intervene and impose socialized medicine "in our best interest",
along with all its mandates and intrusions into our lives. The reason so many insurance companies
already refuse to write health coverage in Washington State is because of the level of bureaucracy. It
would be much better to allow the free market to work.

The proposed system will only create one more expensive, cumbersome, monstrous bureaucracy.

There {s no perfect solution to all problems. There is a lot of erroneous thinking. It appears some
individuals live in a fantasy world where they believe government can solve all their problems. They
do not understand that dollars are a finite quantity. Every dollar spent on one purchase may not be
available for a higher priority purchase. Some people seem to believe that if they cannot afford to pay
their bills that I can afford to pay mine and theirs, too. Another fallacy is that health is directly
proportional to the amount of access and health care coverage an individual has. Possibly with the

Autism Spectrum Disorder Mandated Benefit Sunrise
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Guidance for the Clinician in Rendering
Pediatric Care

Management of Children With

Autism Spectrum Disorders

Scott M, Myers, MD, Chris Plauché Johnson, MD, MEd, the Council on Children With Disabilities

ABSTRACT
Pediatricians have an important role not only in early recognition and evaluation
of autism spectrum disorders but also in chronic management of these disorders.
The primary goals of treatment are to maximize the child’s ultimate functional
independence and quality of life by minimizing the core autism spectrum disorder

features, facilitating development and learning, promoting soclalization, reducing
maladaptive behaviors, and educating and supporting families, To assist pediatri-

cians In educating families and guiding them toward empirically supported inter-
ventions for their children, this report reviews the educational strategies and
associated therapies that are the primary treatments for children with autism
spectrum disorders. Optimization of health care is likely to have a positive effect on
habilitative progress, functional outcome, and quality of life; therefore, important
issues, such as management of associated medical problems, pharmacologic and
nonpharmacologic intervention for challenging behaviors or coexisting mental
health conditions, and use of complementary and alternative medical treatments,
are also addressed.

INTRODUCTION
The term autism spectrum disorders (ASDs) has been used to include the Diagnostic
and Statistical Manual of Mental Disorders, Fourth Edjtion, Text Revision (DSM-1V-TR)!
diagnostic categories autistic disorder, Asperger disorder, and pervasive develop-
mental disorder-not otherwise specified.? Recent estimates of the prevalence of
ASDs are in the range of 6.5 to 6.6 per 1000, and pediatricians, therefore, are likely
to care for children and adolescents with these diagnoses.?> In the companion
document to this clinical report,> the American Academy of Pediatrics has sum-
marized pertinent background information on ASDs and emphasized the impor-
tance of surveillance and screening as well as other potential physician roles in the
diagnostic process. However, the role of the primary health care professional
extends beyond recognizing signs of ASDs, referring for diagnostic evaluation,
conducting an etiologic investigation, providing genetic counseling, and educating
caregivers about ASDs and includes ongoing care and management.

ASDs, similar to other neurodevelopmental disabilities, are generally not “cur-
able,” and chronic management is required. Although outcomes are variable and
specific behavioral characteristics change over time, most children with ASDs

remain within the spectrum as adults and, regardless of their intellectual func-
tioning, continue to experience problems with independent living, employment,

social relationships, and mental health.t# The primary goals of treatment are to

minimize the core features and associated deficits, maximize functional indepen-
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the deficits. The Denver model, for example, is based
largely on remediating key deficits in imitation, emotion
sharing, theory of mind, and social perception by using
play, interpersonal relationships, and activities to foster
symbolic thought and teach the power of communica-
tion.!2 This program has shifted from a center-based
treatment unit to service delivery in homes and inclusive
school environments, Several studies have demon-
strated improvements in cognitive, motor, play, and so-
cial skills beyond what would be expected on the basis of
initial developmental rates in children who are treated
according to the Denver model, but controlled trials are
lacking.s-5+

Relationship-focused early intervention models in-
dude Greenspan and Wieder's developmental, indj-
vidual-difference, relationship-based (DIR) model,>
Gutstein and Sheely’s relationship-development inter-
vention (RDI),* and the responsive-teaching (RT) cur-
riculum developed by Mahoney et al.5?% The DIR ap-
proach focuses on (1) “floor-time” play sessions and
other strategies that are purported to enhance relation-
ships and emotional and social interactions to facilitate
emotional and cognitive growth and development and
(2) therapies to remediate “biologically based processing
capacities,” such as auditory processing and language,
motor planning and sequencing, sensory modulation,
and visual-spatial processing. Published evidence of the
elficacy of the DIR model is limited to an unblinded
review ol case records (with significant methodologic
flaws, including inadequate documentation of the inter-
vention, comparison to a suboptimal control group, and
lack of documentation of treatment integrity and how
outcomes were assessed by informal procedures®®) and a
descriptive follow-up study of a small subset (8%) of the
original group of patients.’® RDI focuses on activities that
elicit interactive behaviors with the goal of engaging the
child in a soclal relationship so that he or she discovers
the value of positive interpersonal activity and becomes
more motivated to learn the skills necessary to sustain
these relationships.’® Some reviewers have praised the
face validity of this model, which targets the core im-
pairment in social reciprocity. However, the evidence of
efficacy of RDI is anecdotal; published empirical scien-
tific research is lacking at this time, One study reported
beneficial effects of RT on young children with ASDs or
other developmental disabilities.’® Parents were taught
to use RT strategies to encourage their children to ac-
quire and use pivotal developmental behaviors (atten-
tion, persistence, interest, initiation, cooperation, joint
attention, and affect). Children in both groups improved
significantly on nonstandardized play-based measures of
cognition and communication and standardized parent
ratings of socioemotional functioning. Although a con-
trol group was lacking and the potential role of concur-
rent educational services was unclear, the improvements

were beyond what the authors expected from matura-

tional factors alone.’
-

o

Speech and Language Therapy

A variety of approaches have been reported to be effec-
tive in producing gains in communication skills in chil-
dren with ASDs.%17.20 Didactic and naturalistic behavioral
methodologies (eg, DTT, verbal behavior, natural lan-
guage paradigm, pivotal response training, milieu teach-
ing) have been studied most thoroughly, but there is also
some empirical support for developmental-pragmatic
approaches {(eg, Soclal Communication Bmotional Reg-
ulation Transactional Support, Denver model, RDI,
Hanen model).

People with ASDs have deficits in social communica-
tion, and treatment by a speech-language pathologist
usually {s appropriate. Most children with ASDs can
develop useful speech, and chronologic age, lack of typ-
ical prerequisite skills, faflure to benefit from previous
language intervention, and lack of discrepancy between
language and 1Q scores should not exclude a child from
receiving speech-language services.® However, tradi-
tional, low-intensity pull-out service delivery models
often are ineffective, and speech-language pathologists
are likely to be most effective when they train and work
in close collaboration with teachers, support personnel,
families, and the child’s peers to promote functional
communication in natural settings throughout the day.s

The use of augmentative and alternative’ communi-
cation modalities, including gestures, sign language, and
picture communication programs, often is effective in
enhancing communication.!”?0¢ The Picture Bxchange
Communication System (PECS)®%# is used widely. The
PECS method incorporates ABA and developmental-
pragmatic principles, and the child is taught to initiate a
picture request and persist with the communication un-
til the partner responds. Some nonverbal people with
ASDs may benefit from the use of volce-output commu-
nication aids, but published evidence for these aids is
scant.?%6¢ Introduction of augmentative and alternative
communication systems to nonverbal children with
ASDs does not keep them from learning to talk, and
there is some evidence that they may be more stimu-
lated to learn speech if they already understand some-
thing about symbolic communicatior, 6265 /L

Social Skills Instruction

There is some objective evidence to support traditional
and newer naturalistic behavioral strategies and other
approaches to teaching social skills.22-2466-68 Joint atten-
tion training may be especially beneficial in young,
preverbal children with ASDs, because joint attention
behaviors precede and predict social language develop-
ment.*7¢ A recent randomized, controlled trial demon-
strated that joint attention and symbolic play skills can
be taught and that these skills generalize to different
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settings and people.”! Families can facilitate joint atten-
tion and other reciprocal social interaction experiences
throughout the day in the child’s regular activities. Ex-
amples of these techniques are described in the Ameri-
can Academy of Pediatrics parent booklet “Understanding
Autism Spectrum Disorders,”7?

A social skills curriculum should target responding to
the social overtures of other children and adults, initiat-
ing social behavior, minimizing stereotyped persevera-
tive behavior while using a flexible and varied repertoire
of responses, and self-managing new and established
skills.!o Social skills groups, social stories, visual cueing,
social games, video modeling, scripts, peer-mediated
techniques, and play-and leisure curricula are supported
primarily by descriptive and anecdotal literature, but the
quantity and quality of research is increasing.}e572 A
number of social skills curricula and guidelines are avail-
able for use in school programs and at home,1066.7475

Occupational Therapy and Sensory Integration Therapy
Traditional occupational therapy often is provided to

promote develggmént of self-care skills (eg, dressing,

manipulating fasteners, using utensils, personal hy-

giene) and academic skills (eg, cutting with scissors,

writing), Occupational therapists also may assist in pro-
moting development of play skills, modifying classroom
materials and routines to improve attention and organi-
zation, and providing prevocational training. However,
research regarding the efficacy of occupationa) therapy
in ASDs is lacking, Sensory integration (SI) therapy of-
ten is used alone or as part of a broader program of
occupational therapy for children with ASDs, The goal of
SI therapy is not to teach specific skills or behaviors but
to remediate deficits in neurologic processing and inte-
gration of sensory information to allow the child to
interact with the environment in a more adaptive fash-
jon. Unusual sensory responses are common in children
with ASDs, but there is not good evidence that these
symptoms differentiate ASDs from other developmental
disorders, and the efficacy of SI therapy has not been
demonstrated objectively.’-78  Available studies are
" plagued by methodologic limitations, but proponents of
SI note that higher-quality SI research is forthcoming.”
“Sensory” activities may be helpful as part of an overall
program that uses desired sensory experiences to calm
the child, reinforce a desired behavior, or help with
transitions between activities.

Comparative Efficacy of Educational Interventions for Young
Children .

All treatments, including educational interventions,
should be based on sound theoretical constructs, rigor-
ous methodologies, and empirical studies of efficacy.'®
Proponents of behavior analytic approaches have been
the most active in using scientific methods to evaluate
their work, and most studies of comprehensive treat-

1166  AMERICAN ACADEMY OF PEDIATRICS

ment programs that meet minimal scientific standards
involve treatment of preschoolers using behavioral ap-
proaches.t¢3 However, there is still a need for additional
research, including large controlled studies with ran-
domization and assessment of treatment fidelity, Empir-
ical scientific support for developmental models and
other interventions is more limited, and well-controlled
systematic studies of efficacy are needed,

Most educational programs available to young chil-
dren with ASDs are based in their communities, and
often, an “eclectic” treatment approach is used, which
draws on a combination of methods including applied
behavior analytic methods such as DTT; structured
teaching procedures; speech-language therapy, with or
without picture communication or related augmentative
or alternative communication strategies; SI therapy; and
typical preschool activities. Three studies that compared
intensive ABA programs (25-40 hours/week) to equally
intensive eclectic approaches have suggested that ABA
programs were significantly more effective*2 An-
other study that involved children with ASDs and global
developmental delay/mental retardation retrospectively
compared a less intensive ABA program (mean: 12
hours) to a comparably intensive eclectic approach and
found statistically significant but clinically modest out-
comes that favored those in the ABA group.” Although
the groups of children were similar on key dependent
measures before treatment began, these studies were
limited because of parent-determined rather than ran-
dom assignment to treatment group, Additional studies
to evaluate and compare educational treatment ap-
proaches are warranted.

Programs for Older Children and Adolescents
Some model programs provide programming through-
out childhood and into adulthood.'" More commonly,
the focus of specialized programs is on early childhood,
and published research evaluating comprehensive edu-
cational programs for older children and adolescents
with ASDs is lacking. However, there is empirical sup-
port for the use of certain educational strategies, partic-
ularly those that are based on ABA, across all age groups
1o increase and maintain desirable adaptive behaviors,
reduce interfering maladaptive behaviors or narrow the
conditions under which they occur, teach new skills, and
generalize behaviors to new environments or situa-
ﬁons.l).ll.n

When children with ASDs move beyond preschool
and early elementary programs, educational interven-
tion continues to involve assessment of existing skills,
formulation of individualized goals and objectives, selec-
tion and implementation of appropriate intervention
strategies and supports, assessment of progress, and ad-
aptation of teaching strategies as necessary to enable
students to acquire target skills. The focus on achieving
social communication competence, emotional and be-
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HonN. SUsaN J. CRAIGHEAD
- Noted for Hearing: June 8, 2011
Without Oral Argument

IN THE SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

D.F. and SF., by and through their parents,
AE. and R.F.; S.M.-O., by and through his

parents, 5.M. and D.O.; on their own behalf | NO. 10-2-29400-7 SEA
and on behalf of all similarly situated

individuals, ' [PREPOSEDT 3\ -
_ Plaintiffs, ORDER: .
v (1) GRANTING, IN PART,

’ : PLAINTIFFS' MOTION FOR
WASHINGTON STATE HEALTH CARE PARTIAL SUMMARY
AUTHORITY; PUBLIC EMPLOYEES JUDGMENT AND
B FI OARD; DOUG PORTER, ,

ENI,E .TS BOA ou , B (2) DENYING DEFENDANTS"
Administrator of the Washington State SUMMARY JUDGMENT MOTION
Health Care Authority and Chairman of the J

Public Employees Benefits Board, in his
official capacity;

Defendants.

THIS MATTER came before the Court upon plaintiffs’ Motion for Partial
Summary Judgment and Permanent Injunction and defendants’ Cross-Motion for
Summary Judgment. The Court heard oral argument on February 4, 2011, Plaintiffs':
D.F.,‘ SE. and SM.-O,, by and through their parents, were represented by Eleanor
Hamburger and Richard E. Spoonemore, SIRIANNI YOUTZ SPOONEMORE. Defendants
Washington State Health Care Authority, Public Employees Benefits Board and Doug
Porter, in his official capacity as Administrator of the Washington State Health Care

Authority and Chairman of the Public Employees Benefits Board (collectively

ORDER GRANTING, IN i’ART, PLAINTIFFS’ MOTION SIRIANN] YOUTZ SPOONEMORE
FOR SUMMARY JUDGMENT, AND DENYING 999 THIRD AVENUE, SUITE 3650
DEFENDANTS SUMMARY JUDGMENT MOTION - 1 SEATTLE, WASHINGTON 98104

TEL (206) 2230303 FAX (206) 2230246
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“defendants”), were represénted by Melissa A. Burke-Cain and Kristen K. Culbert,
OFFICE OF THE ATTORNEY GENERAL.

In their motion, defendants seek an order declaring that the Washington
State Health Care Authority’s health care coverage, which lists Applied Behavior
Analysis therapy as a specific exclusion, complies with Washington’s Mental Health
Parity Act, RCW 41.05.600. Defendants also seek summary judgment on plaintiffs’
claims for the failure to exhaust their administrative remedies. Plaintiffs, in their
motion, seek partial summary judgment and an injunction declaring that defendants
are required to cover Applied Behavior Analysis when the service is medically
necessary, and that defendants’ exclusion of Applied Behavior Analysis is illegal under
the Mental Health Parity Act.

Aiong with oral argument, the Court reviewed and considered the

pleadings and record herein, including:

* Plaintiffs’ Motion for Partial Surnmary Judgment and Permanent
Injunction;

* the Declaration of Lynda Gable and any exhibits attached thereto; .
* the Declaration of Jeffrey D. Mills and any exhibits attached thereto;

¢ the Declaration of Richard E. Spoonemore and any exhibits attached
thereto;

* the Declaration of A.F., mother of D.F. and S.F. and any exhibits attached
thereto; '

* Defendants” Cross-Motion for ‘Sur'nmary Judgment and any exhibits
attached thereto; ’

* the Declaration of Joleen McMahon and any exhibits attached thereto;
* the Declaration of Melissa Burke-Cain and any exhibits attached thereto;

* the Declaration of Nicole Oishi and any exhibits attached thereto;

ORDER GRANTING, IN PART, PLAINTIFFS MOTION SIRIANNI YOUTZ SPOONEMORE
FOR SUMMARY JUDGMENT, AND DENYING 999 THIRD AVENUE, SUITE 3650

DEFENDANTS’ A B SEATTLE, WASHINGTON 98104
N SUMM RY JUDGMENT MOTION -2 TEL. (206) 223-0303  Fax (206) 223-0246
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* Plaintiffs’ Response to Defendants’ Cross-Motion for Summary
Judgment;

* the Second Declaration of Richard E. Spoonemore and any exhibits
attached thereto; :

* the Declaration of .M. and any exhibits attached thereto;
* the Second Declaration of A.F. and any exhibits attached thereto;

+ Defendants’ Opposition to Plaintiffs’ Motion for Partial Summary
Judgment and Injunctive Relief re: Mental Health Parity Act;

» the Declaration of Melissa Burke-Cain in Support of Defendants’
Opposition to Plaintiffs’ Partial Summary Judgment Motion and any
exhibits attached thereto; .

* the Declaration and Amended Declaration of Eliana Gall and any ekhibits
attached thereto;

* Defendants’ Reply Brief in Support of Defendants’ Cross-Motion for
Summahry Judgment;

* Plaintiffs’ Reply in Support of Their Motion for Partial Summary

Judgment and Injunctive Relief re: Violation of the Mental Health Parity
Act;

» the Third Declaration of A.F. and any exhibits attached thereto;

* the Declaration of Allison Lowy Apple and any exhibits attached thereto;

* the Third Declaration of Richard E. Spoonemore and any exhibits
attached thereto;

* the Declaration of Michael A. Fabrizio, M.A. and any exhibits attached
thereto; and ‘

* the Declaration of Stacey Shook, Ph.D., B.C.B.A -D., CM.H.C. and any
exhibits attached thereto.

Based upon the foregoing, the Court hereby GRANTS, in part, pléintiffs’
Motion for Partial Summary Judgment and DENIES, in total, defendants’ Motion for

Summary Judgment.

ORDER GRANTING, IN PART, PLAINTIFFS MOTION SIRIANNI YOUTZ SPOONEMORE
FOR SUMMARY JUDGMENT, AND DENYING 999 THIRD AVENUE, SUITE 3650

END. s - SEATTLE, WASHINGTON 98104
PEFENDANTS' SUMMARY JUDGMENT MOTION - 3 ' TEL.(206) 223-0303 " FAX (206) 223-0246
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As set forth in a letter ruling dated May 23, 2011, which is incorporated

herein at Exhibit A, the Court concludes that, as a matter of law, plaintiffs are entitled

to a declaration that specific exclusions contained in health benefit plans administered

by the defendants that exclude coverage of Applied Behavior Analysis therapy, even

when medically necessary and performed by licensed health providers, do not comply

with Washington’s Mental Health Parity Act, RCW 41.05.600. The Court further

declares that under the Mental Health Parity Act defendants are required to cover
medically necessary Applied Behavior Anélysis therapy, as determined on an
indjvidualized basis, when provided by licensed providers.

The Court reserves ruling, at this time, whether defendants are required
to cover Applied Behavior Analysis therapy when provided by certified or registered —
as opposed to licensed —health providers.

The Court denies, without prejudice, plaintiffs’ request for injunctive
relief at this time. The Court anticipates that an evidentiary hearing may need to be
conducted after a ruling on class certification to determine whether an injunction
should issue against defendants as to the individual plaintiffs or a class of plaintiffs.

The Court denjes defendants’ motion for summary judgment because
(1) defendants have not complied with the Mental Health Parity Act (as set forth above
and in the Court’s May 24, 2011 letter ruling), and (2) defendants’ exhaustion defense
fails with respect to plaintiffs on summary judgment, The Court also concludes that

there is no need for other Putatlve class members exhaust admlmstratlve remedles @A
IIM,WWV'MA Cow X ‘1)‘1 2oil. Lu;l«/m,mi

ITISSO ORDERED :
DATED this fZ day ofU S , 2011,
M 3 phmiw
ge Susan ](X:ralghead
Superlor Court Judge
ORDER GRANTiNG, IN PART, PLAINTIFFS' MOTION ~ SIRIANNI YOUTZ SPOONEMORE
FOR SUMMARY JUDGMENT, AND DENYING 999 THIRD AVENUE, SUITE 3650
DEFENDANTS SUMMARY JUDGMENT MOTION -~ 4 . SEATTLE, WASHINGTON 98101

TEL. (206) 223-0303  FAX (206) 223-0246
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Presented by:

SIRIANNI YOUTZ

SPOONEMORE
8@0 ,&M/J\/(/\//U /Léw{ OV

Eleanor Hamburger (WSBA #26478)
Richard E. Spoonemore (WSBA #21833)
Attorneys for Plaintiffs

Approved as to Form by:

ROBERT M. McKENNA
Attorney General

Melissa A, Burke-Cain (WSBA #12895)
Kristen K. Culbert (WSBA. #32930)
Attorneys for Defendants

ORDER GRANTING, IN PART, PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT, AND DENYING
DEFENDANTS SUMMARY JUDGMENT MOTION - 5§

SIRIANNI YOUTZ SPOONEMORE
‘999 THIRD AVENUE, SUITE 3650
SEATTLE, WASHINGTON 98104

TEL. (206) 2230303 Fax (206) 223-0246
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Superior Qowrt far the SBtate of Washington
i und for the Gounty of Ring

;SUSAN ). CRAIGHEAD ‘ King County Caurthouge
Judge Seattle, Washington  98104-2312
) May 23, 2011 L=mail: Susan.Craighead{@kingeomty.gov

M. Richard E. Spoonemore Ms. Melissa A. Burke-Cain

Ms. Eleanor Hamburger Ms. Kristen K. Culbert

Sirfanni Youtz Meler & Spoonemore Office of the Attorney General

999 3rd Ave. Ste 3650 Agriculture & Health Division

Seattle, WA 98104-4038 7141 Cleanwater Drive SW

. £.0. Box 40109
Olympia, WA 98504

S.F. etalv, Washington State Health Care Authority, No, 10-2-29400-7 SEA
Cross-Motions for Summary Judgment

Counsel,

Before the Court are cross-motions for summary judgment. The Washington Health Care Authority
(HCA) seeks an order declaring that its coverage under its Uniform Medical Plan {UMP) complies with
the mental health parity law, RCW 41.05.600; HCA also seeks summary judgment dismissing the action
because plaintiffs falled to exhaust thelr administrative remedies. For the reasons set forth below, HCA's
motion for summary judgment is denied. '

Plaintiffs seek partial summary judgment in the form of an injunction requiring HCA to cover Applied'
Behavioral Analysls (ABA) for children with autism for whom the service Is medically necessary. For the

reasons set forth below, this motion is granted in part,

Plaintiffs are a putative class of children who have Autism Spectrum Disorder (ASD) whose families are

"insured through HCA; the named plaintiffs under UMP and Aetna. There is no dispule about the

diagnosis. ABA therapy is an intensive, one-on-one intervention that has shown success with some
children with ASD , assisting them changing behaviors that make it difficult for them to interact with
others, Children spend between 25-40 hours per week undergoing therapy, at a cost of as much as
550,000 per year. Plaintiffs contend that ABA therapy can enable chiklren with ASO to attend school,
even in mainstream classrooms, or avold institutionalization. HCA contends that there is no scientific
evidence establishing statistically significant improvement in children who have undergone ABA therapy.
Both Aetna and UMP, in accordance with HCA's policy, flatly exclude ABA therapy from coverage,

S.F. and his family first enrolled in the Aetna Public Employees Plan in January 2009. His family had
previously been insured through Premera Blue Cross. Premera provided limited coverage for ABA

P.A. 000241



therapy. S.F. and his brother, D.F,, received ABA therapy through a program prescribed and monitored
by Dr. Stephen Glass, a well-known pediatric neurologist. The program was implemented by Altison
Apple, Ph.D., who is a licensed mental health provider. The boys’ parents were initially told that this
therapy would be covered by Aetna under g “transition of Care” benefit, but later Aetna declined
coverage for a consulting appointment with Dr. Glass and all other therapy refated to ABA on the
grounds that ABA Is not covered under the plan. The parents appealed the denial; HCA denied the
appeal on the grounds that the treatment was not “medically necessary.” At that point, the parents
requested an Independent review of the dispute; this review found that ABAAtherapy is the standard
medical care for children with autism and concluded that ABA therapy was medically necessary. After
this review, Aetna paid for S5.F.’s ABA therapy, which was provided by a master’s level therapist who was
a certifled mental health counselor. However, as it had told S.F.'s parents it would, Aetna subsequently
amended its certificate of coverage to specifically exclude ABA therapy, even If it was medically
necessary, '

HCA argues that it does not cover ABA therapy because it is provided by unlicensed practitioners. HCA
contends that it only provides coverage for care performed by licensed health care providers, whether
the care is for medical or mental health conditions. Plaintiffs acknowledge that many ABA therapists are
not licensed by the State of Washington (although there is a voluntary national certification for ABA
practioners), but contend that HCA denled coverage in this case for care that would have heen
performed by licensed mental health providers. The crux of the plaintiffs’ argument is that ABA Is
excluded from coverage by HCA regardless of who provides it and regardless of whether it is medically
necessary for an Individual child; in contrast, there is no similar blanket exclusion for any category of
medical care. While HCA argues in this litigation that its concern is the licensure of the gractitioners, it
did not cite this basis as grounds for denying coverage to the named plaintiffs before the litigation
began,

Both partles rely on language in the mental health parity law, RCW 42.05.600, to éupport their
arguments. Plaintiffs cite RCW 41.05.600(1), which defines “mental health services” as “medically
necessary outpatient and inpatie'nt services provided to treat mental disorders covered by the
diagnostic categories listed in the most current version of the diagnostic and statistical manual of mental
disorders...” and then lists certain categories of treatment that are expressly not included in the
definition of "mental health services,” Plaintiffs argue that this provision means that all other mental
services are to be covered, without limitation. This, they argue, was the legislature’s way of remedying
past discrimination against mental health care, ‘

HCA points to RCW 41.05.600(2)}{c), which provides in part that “{tjreatment limitations or any other
financial requirements on coverage for mental health services are only alfowed if the same limitations or
requirements are imposed on coverage for medical and surgical services. * HCA argues that this
provision allows it to restrict coverage to licensed mental health care: pr'oviders, since only medical and
surgical services performed by licensed providers are covered, HCA also notes RCW 41.05.600(4), which
provides that a health plan may require that "mental health services be medically necessary...ifl a
comparahle requirement is applicable to medical and surgical services.”

2
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The court is not persuaded that the statute’s definition of mental health services evidences a legislative
intent that all services that purport to remedy mental health problems must be covered by HCA,
regardlessof medical necessity, Similarly, the court is not persuaded that the legislature Intended to
require HCA to cover services no matter the qualifications of the pravider. 1t appears from the language
cited by HCA above, that the legislature anticipated that restrictions could be placed on coverage for
mental health services as fong as they were the same type of restrictions placed on coverage for medical
and surgical services,

Although both parties attempt to persuade the court of their respective positions on the medical
necessity of ABA therapy, or lack thereof, that is not an issue that needs to be resolved to rule on the
plaintiffs’ motion. From the evidence presented to the court, it is apparent that ABA therapy may
provide beneflt-to some Individuals. The plaintiffs are seeking the opportunity to establish medical

necessity on a case by case basis,

The court concludes as a matter of faw that HCA is not in compliance with the Mental Health Parity Act

insofar as it imposes a blanket exclusion of ABA therapy, even when provided by licensed therapists.

HCA Is required by the Act to covar medically necessary ABA therapy (as determined on an

individuallzed basis) that is provided by licensed therapists, The court capnot determine as a matter of

law that HCA Is required to cover ABA Ytherapy provided by certified or registered providers hecause on
this record it is not clear whether HCA covers mental health servicas provided by counselors or
therapists who hold certificatlons or registrations, but not licenses. Nelther is it clear whether a national
certiflcation as is held by some ABA providers is equivalent to any certification for providers of other
mental health services currently covered by HCA.

Exhaustion: HCA contends that plaintiffs have failed to exhaust their administrative and/or contractual
remedies and, therefore, thelr clalms should be dismissed. It does not appear that the Administrative
Procedure Act applles to this.dispute; the relationship among the parties Is contractual, governed by the
Certificates of Coverage. S.F. has exhausted his contractual remedies under the Certificate of Coverage,
Inasmuch as he appealed the denial of coverage for ABA services, prevailed before the IRO, only to have
Aetna change the Certificate of Coverage to thwart the result of his appeal. There is no need for other
putative class members to go through a similar exercise when is plain that the result will be the same,
HCA's exhaustion defense fails on summary judgment.

" Request for a Permanent njunction: The court has struggled with the plaintiffs’ request for a
permanent or, in the alternative, preliminary, injunction. The extent to which the court may resort to
injunctive relief in the context of summary judgment is unctear; under CR 56, the court is not supposed
to weigh facts, but the court must make findings of fact and conclusions of law to support entry of
injunctive relief. The plaintiffs seek an injunction that would apply not only to them, but to other
children with autism, yet this court has not yet been asked to certify this action as a class action. The
parties advised the court at oral argument that the question of whether ABA therapy qualified as a
neurodevelopmental therapy has yet to be litigated. While HCA has not presented any information
contradicting plaintiffs’ assertions that ABA therapy is medically necessary for them, plaintiffs have not

3
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presented declarations from experts establishing medical necessity or the likelihood of irreparable
harm, other than the fact that the IRO concluded that ABA therapy was medically necessary for S.F. Itis
certainly the opinion of the plaintiffs’ parents that the lack of ABA therapy has caused and will continue
to cause irreparable injury to them, but the court Is not certain that this opinion alone can justify
findings to support entry of injunctive relief. For these reasons, the court denies the request for
injunctive relief without prejudice. The court anticipates that some type of evidentiary hearing could be
conducted following a ruling on class certification to determine whether a preliminary injunction should
issue, either as to these plaintiffs or as to a class of plaintiffs. The court welcomes suggestions from
caunsel regarding this procedure.

Counsel for plaintiffs is directed to present praposed orders to the court that include a list of all of the
documents this court reviewed in connection with these cross-motions.,

The court apologizes for the length of time it took this matter under advisement. | hope the ]Jdl’ll&'b can
see the degree of care the court devoted to this very Important case.

e Dok

Sincerely,

Susan J, Cralgh
Judge
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