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I. INTRODUCTION 

Regence has demonstrated error by the trial court in certifying the 

neurodevelopmental class and by the Court of Appeals in denying 

discretionary review. It was error to certify the class where (1) the issues 

of individualized diagnosis and medical necessity would necessarily 

predominate over issues common to the class and (2) the legislature has 

deemed the independent review organization (IRO) a superior means of 

adjudicating individual health claim disputes. In addition, it was error to 

certify a class that is not ascertainable because it (1) includes persons 

without any breach of contract claim and (2) is defined in terms of a 

central liability inquiry, medical necessity. This Court should grant 

review under RAP 13.5(b). 1 

II. REPLY ARGUMENT 

A. The Discretionary Review Standard under RAP 2.3(b)(1) and 
(b)(2) Is a Sliding Scale between Probable and Obvious Error. 

As explained in Regence's motion, this Court may grant review 

based on a finding of probable or obvious error. Plaintiffs' assertion that 

review for probable error under RAP 2.3(b )(2) "is only available for 

orders related to injunctions or similar orders" is directly contrary to the 

article they cite as authority. See Answer at 6, citing G. Crooks, 

Discretionary Rev. of Trial Ct. Decisions, 61 WASH. L. REv. 1548, 1545-

1 Regence's motion for discretionary review has nothing to do with obtaining a 
stay of trial court proceedings. The automatic stay provided by RAP 7.2(a) is 
subject to the appellate court's discretion in any event. The issue of a stay is 
presently before this Court on a separate motion. 
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46 (1986). Former Commissioner Crooks stated in his article, "Nothing in 

subsection (b )(2) limits its applicability to cases involving injunctions and 

the like." See also Minehart v. Morning Star Boys Ranch, Inc., 156 Wn. 

App. 457, 463 n.6, 232 P.3d 591 (2010), citing Crooks. As explained in 

Regence's motion, the essence of the RAP 2.3(b)(l) and (b)(2) criteria is 

an inverse relationship between the certainty of error and its impact on the 

proceeding. Minehart, 156 Wn. App. at 463 n.6. The same standards are 

incorporated into RAP 13 .5(b) for accepting discretionary review of an 

interlocutory decision by the Court of Appeals. 

B. Class Certification under CR 23(b)(3) Was Error. 

Plaintiffs begin with the faulty premise that they must be permitted 

to seek individualized damages for the class as defined by the trial court, 

either under subsection (b)(2) or (b)(3) of CR 23. Plaintiffs have the 

burden to demonstrate that the CR 23 requirements are satisfied. Miller v. 

Farmer Bros. Co., 115 Wn. App. 815, 64 P.3d 49 (2003). As Plaintiffs 

concede, individualized damages are never appropriate under subsection 

(b)(2). See Nelson v. Appleway Chevrolet; Inc., 160 Wn.2d 173, 189, 157 

P.3d 847 (2007). And, as explained in Regence's motion, the 

requirements of subsection (b )(3) were not met as to the class certified by 

the trial court.2 

2 Regence does not concede that the requirements of CR 23(a) were met. Rather, 
Regence has focused on the CR 23(b)(3) requirements for the sake of simplicity 
in demonstrating error for purposes of the discretionary review criteria. 
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1. Predominance Is Necessarily Absent Where Liability 
Depends on Individual Diagnosis and Medical 
Necessity. 

A class may not be certified where the defendant's liability to each 

class member depends on proof unique to each class member. 

Schwendeman v. USAA Cas. Ins. Co., 116 Wn. App. 9, 20-22, 65 P.3d 1 

(2003); Bell Atlantic Corp. v. AT&T Corp., 339 F .3d 294, 302-03 (5th Cir. 

2003). Such is the case where liability depends on individualized medical 

diagnosis and medical necessity of treatment. Plaintiffs address none of 

the numerous decisions cited by Regence on this specific issue. See 

Motion at 5-6 & n.2. 

The Court of Appeals did not relax the predominance requirement 

in Sitton v. State Farm Mut. Auto. Ins. Co., 116 Wn. App. 245, 63 P.3d 

198 (2003). Sitton involved only submitted claims, and the insurer had 

already determined individual medical necessity for those claims. The 

liability inquiry had nothing to do with whether particular services were 

medically necessary but instead was whether the insurer's review process 

overall had a bad faith purpose. !d. at 256. The Court of Appeals 

observed: "[T]he central allegation is that State Farm's utilization reviews 

are not for the purpose of determining whether medical treatment is 

covered, but are a means to wrongfully deny or limit benefits." !d. That 

liability issue was determinable based on class-wide proof. 

In contrast, liability cannot be determined class wide here. The 

central allegation is wrongful denial of benefits (assuming the Mental 

Health Parity Act applies to neurodevelopmental therapies). Specifically, 
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Plaintiffs allege that Regence denied covered claims for medically 

necessary therapies provided to treat class members' DSM-listed mental 

disorders. Absent proof of individual diagnosis and medical necessity, 

there can be no entitlement to benefits. Consequently, unlike in Sitton, 

diagnosis and medical necessity are critical to the liability determination. 

Schwendeman is a closer case than Sitton. The central allegation 

there was that the insurer failed to provide replacement parts of "like kind 

and quality" as required under the policy. 116 Wn. App. at 21-22. The 

Court of Appeals held that certification was properly denied because the 

liability determination would depend on (1) the relative quality of 

individual car parts and (2) each car's pre-accident condition based on 

factors such as age, mileage, and physical condition. ld. These issues are 

analogous to individual diagnosis and medical necessity, and the 

Schwendeman court's reasoning is consistent with that of the decisions 

where certification was denied or reversed because those issues 

necessarily would predominate over the issues common to the class. See 

Motion at 5-6 & n.2. 

Perhaps even more compelling is that Judge Lasnik in Z.D. v. 

Group Health Co-op. found that individualized issues would predominate 

when he declined to certify a neurodevelopmental therapy class under 

subsection (b )(3)-a fact Plaintiffs ignore while erroneously citing Judge 
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Lasnik's analysis of other subsections of Rule 23 not pertinent here. 3 

2012 WL 5033422 at *13 (W.D. Wash., Oct. 17, 2012). 

The trial court's suggestion that it could decertify the class after 

deciding the common legal issues does not resolve the predominance 

problem for at least two reasons. First, it is actually an acknowledgement 

of the impossibility of determining damages liability class wide. See Z.D., 

2012 WL 5033422 at *13 ("Plaintiffs' attempt to cure the predominance 

problem by appointment of a special master only reinforces the Court's 

prior conclusion that individual questions predominate and that a class 

action would not be superior to other available methods of resolving the 

controversy."). Second, the trial court did not decertify the class after 

deciding the common issues but instead denied Regence's motion to 

decertify and proceeded to add class representatives and order Regence to 

process and pay claims. See Order Appointing Class Representatives & 

Issuing Perm. Injunctive Relief, attached to Suppl. Notice for 

Discretionary Review, Appx. 1. This Court should review the 

appointment of additional class representatives together with the original 

certification order. 

3 Nothing in Washington's decisional law establishes a more flexible standard for 
predominance than that applied by the federal courts. Washington's subsection 
(b)(3) is identical to the federal rule, and this Court held in the context of an 
extensive (b )(3) predominance analysis that, "[b ]ecause CR 23 is identical to its 

·federal counterpart, 'cases interpreting the analogous federal provision are highly 
persuasive."' Schnall v. AT&T Wireless Svcs., Inc., 171 Wn.2d 260, 271, 259 
P.3d 129 (2011), quoting Schwendeman v. USAA Cas. Ins. Co., 116 Wn. App. 9, 
19 n.24, 65 P.3d 1 (2003) and citing numerous federal decisions. 
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It was error to certify a class under CR 23(b )(3) where the issues of 

individual diagnosis and medical necessity would necessarily predominate 

over the common issues. As Judge Lasnik observed, "Assuming that the 

Court resolves the common threshold issues via a declaratory order, the 

only questions that remain would be unique to individual beneficiaries and 

thus a poor reason to certify the class." Z.D., 2012 WL 1977962 at *13 

(W.D. Wash., June 1, 2012). 

2. The Superiority Requirement Was Not Satisfied. 

Regence has never suggested that class members be forced to 

litigate identical legal issues in individual lawsuits or proceedings. A 

properly represented and defined class, certified under CR 23(b)(2), could 

obtain a declaratory judgment that would be binding as between Regence 

and class members. See Z.D., 2012 WL 19779962 at *12. But Plaintiffs 

never proposed a properly represented or defined class. Moreover, they 

never requested certification under subsection (b )(2), only subsection 

(b)(3). 

Regence does not misrepresent Judge Lasnik's superiority analysis 

in refusing to certify a class under subsection (b )(3) in Z.D. Plaintiffs 

refer to Judge Lasnik's discussion of IRO claim review in the context of 

certifying a class under subsections (b)(1) and (b)(2), neither ofwhich has 

a superiority requirement.4 Meanwhile, Plaintiffs ignore Judge Lasnik's 

4 The plaintiffs in Z.D. proposed two classes: first, a class of persons seeking 
declaratory and injunctive relief under (b)(l) or (b)(2), and second, a class of 
persons seeking monetary damages under (b)(3). 2012 WL 1977962 at *1. In 
the context of (b)(l) and (b)(2), Group Health argued that the plaintiffs' decision 
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superiority analysis under subsection (b )(3) and accuse Regence of 

misrepresenting his decision. 

In the context of (b)(3) certification, where monetary damages 

would be sought on behalf of the class, Judge Lasnik recognized that 

liability to individual class members could not be determined class wide 

and that the IRO is a superior means of adjudicating individual disputed 

claims because that is what it is designed to do. 2012 WL 1977962 at 

*12-13; 2012 WL 5033422 at *13. 

Class treatment cannot be superior where individual class 

members' claims depend on proof unique to each class member and a 

legislatively created forum exists specifically to adjudicate such claims. It 

was error to conclude (b)(3) class treatment was superior to other means of 

adjudication where both liability and damages depend on individualized 

proof. This Court should grant review. 

C. The Class Is Not Ascertainable Where It (1) Includes Persons 
Who, By Definition, Have No Breach of Contract Claim and 
(2) Requires Individual Determination of the Merits to 
Ascertain Class Membership. 

The class is not ascertainable because it includes persons who, by 

definition, have no breach of contract claim because they never submitted 

a claim for neurodevelopmental therapies. Although class certification 

to pursue litigation rather than the IRO process raised doubts whether their 
interests were aligned with those of other proposed class members. !d. at * 5. 
The court rejected this argument, observing that the IRO process was not a 
proper forum to seek declaratory or injunctive relief. !d. at *6. The court granted 
certification under (b)(l) and (b)(2). !d. at *6-8. 
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does not require a threshold showing that each class member was harmed, 

it does require exclusion of persons who by definition have no breach of 

contract claim where, as here, such a claim is alleged on behalf of the 

class. See Batas v. Prudential Ins. Co. of Am., 37 A.D.3d 320, 321, 831 

N.Y.S.2d 371 (2007). 

Plaintiffs' authorities do not state otherwise. Section 3:7 of the 

Newberg treatise5 relates only to "class actions certified under 23(b )(2)," 

which does not allow individualized claims for damages. See Nelson, 160 

Wn.2d at 189. Section 2:3 of the same treatise merely states that passive 

class members need not affirmatively demonstrate standing, and notes that 

"[c]lass definition is properly considered a separate topic." In O'Connor 

v. Boeing N. Am., Inc., 184 F.R.D. 311, 320 (C.D. Cal. 1998), the federal 

court noted the plaintiffs were not required to prove each class member's 

injury for class definition purposes. Again, that· is not the issue here. 

Plaintiffs omit that the 0 'Connor court then analyzed whether the 

proposed class was narrowly drawn such that its members could have been 

affected by contamination the defendants allegedly caused. !d. at 320-27. 

No similar analysis was done here and, as a result, the class includes 

persons not even potentially damaged by Regence's alleged contract 

breach or other conduct. 

In addition, the class is not ascertainable because it requires 

inquiry into the merits of each potential class member's claim to 

5 W. Rubenstein & A. Conte, NEWBERG ON CLASS ACTIONS (5th ed. 2012). 
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determine class membership. Defining the class as persons who "require" 

neurodevelopmental therapies incorporates the critical liability inquiry of 

individual medical necessity. Plaintiffs do not dispute that whether 

particular health care services are medically necessary to treat a diagnosed 

condition is an individualized determination. See Z.D., 2012 WL 1977962 

at *12 ("[A]s Plaintiffs concede ... , the individual questions of 'medical 

necessity' are not susceptible to common resolution."). Plaintiffs' assert 

that no determination of medical necessity will be required for declaratory 

relief Answer at 19. But this ignores their claim for breach of contract 

damages on behalf of the same class. 

It is not administratively feasible for the trial court to identify 

persons who "require" neurodevelopmental therapy but have never 

submitted a claim, just as it was impossible in Rios v. Marshall to identify 

farmworkers who were deterred by the defendants' alleged discrimination 

from applying for jobs. 100 F.R.D. 395, 403 (S.D. N.Y. 1983). See also 

Z.D. v. Group Health Co-op., 2012 WL 1977962 at *13 (finding that class 

treatment was not superior in part due to the difficulty in ascertaining 

members of the proposed class). Indeed, when the trial court here ordered 

Regence to notify class members of certification, the only class members 

who were required to be sent direct notice where those who had submitted 

neurodevelopmental therapy claims to Regence. See Order Directing 

Notice, Appx. 2. It was not administratively feasible to identify those who 

did not submit claims. 
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It was error to 'certify a class that is not ascertainable because it 

includes persons who (1) by definition have no breach of contract claim 

and (2) can never be identified and given notice.· This Court should grant 

review. 

III. CONCLUSION 

The Court ·of Appeals erred in denying discretionary review of the 

class-certification order. This Court should accept review. 

DATED this 15th day of August, 2013. 

CARNEY BADLEY SPELLMAN, P.S. 

B~-
Timothy J. Parker, WSBA 8797 

• Jason W. Anderson, WSBA No. 30512 
Attorneys for Regence BlueShield 

701 Fifth Avenue, Suite 3600 
Seattle, Washington 98104 
(206) 622-8020 

, parker@carneylaw.com 
anderson@carneylaw.com 
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I;. _MATERIAL CONSIO:E~eP. 
, . 1 '.· 

. Al~~g .. Wlth 'oi.a:ka~g)i~ent,,:~h~ C~~rt. .rev,l~~ed aj1~1 COl~s~deted .the pleadings ... 

3 ' and .record he reb);: m~iu.d'iu.g: . ' . ' ' 
' ' ,,· '' .·' ' ' ' ' . ' ' ' '; ' ' ' ' .. ' 

4· 

7 

,q. 

1· I 

'1:3! 

14 

15 

1'6. '' 

17' 

'·J.a:. 

23 

24. 

25 

• · · C::l(l~s:~s,Jvl6tiort:f{;).r.:APP.q~ptn)¢nf ofK .. \3~.an.d ,A.e. .. as;Class:·Re;presentativ.es; 
. Ht'lt:t;l.al$:t;t:tn:m~~.Y·J:udgiri:eht:5n:B.tea~hiofCql)fr~at.Claim$.<And Perma1wnt 
· Jhj,UJ:)dion:.?,urs':uarit.to .CR: 6S':(~)(2); . · · · ' 

. . r . ,< .. bedk:~~'tiqh 9l .. l1:.a.::~Dd the e:~hibits .~ttach~d thereto; · 
' ' ..... . .· ' . ~ . . ' ' ,-

Declata.tjo.n ofEleah9r B(1 rn b'u~ger <;ia ted J Ul')e t'*/·:~01:~ and llie· exhibits 
attac~~ed. ·thereto·; : ; > · ·. · ~ · . · · : ... : · · · · · . · · . 

• 
. ,.·· 

• · D~fei1Q:aht' ~ ·oppp:~i!ic:>n,To Plaip:tiffs; ,Motion·for (:1)'·App'ottt·tt:nent of Class 
. R~presentiltiV.~~r:(2) ·partj,al s~nnmary Jv~gm.eJ:Jt'.'QP t?teac;h of.dontract 
· Clairhs':a~d '(3)':P,¢rrn~iieht :li1j~rt(Jtfoi' .l~J.:~·rsu.~nl;tp ·CR 6$ . .(a)(2)r · . 

" · ·.· :uecla·~~a:~op. orotane:st~i.n,. Nf::n .. 'dated:J,l,tly 1;:2o13;. 

·.•: · .. D:~.!;~a;r~~PP p/t:i,molliy·'Pal'l;~~ ~~·d.al~.·exhfbits .at~athed .. thet¢to da~d 
Jtriy :1~ ·201~; .. . . . . 'l . . ' . ' ~ ' 

.. ·.· . : I 

• Det<l'aratioi~,.of'Timo~hyJ. Park€i' ~a.ted :tvhn'ch.12,20i~; · · 
•.' " ' '.···... :;' : '. ''' ~.· :: I" . ' ' ', '• ' ~ •' ' ' • .. 

·• · · Dedaration·ofTimothy J .. Par;k~r dated February 8, 2Q.13; · 
. " ' . . ,. . 
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... 

... ' 

:O.~clarati.O.n:¢.f Ja·SOn w~ And¢rson dated::1~1~bruary 25~.~013; . 
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'f)~fend·an't~:s Stirre.p.ly.tb Ph1;t~tiffs~·Mol;i6hfo; (1}Aqj.po~ii~~1~~·.of Cla$·s 
~~pr.e.senta tiv~s; (2). P:a·r.tiat St;tmtnaty}Ud~Cilnt:on:. B~ea~1;1: o~ ,Yon tract 
C.lMms a.m<;i (3) Berm.a.nenfrnj~:nctiol:\ P.ursuantotQ. CR.65 (~:)(2); 
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ri. · .oR.oeR,oN AP~ci,NrMeNrbf: As. 'ANo·K.e. 
·AS:CI,.A.SS>REPR~SENTATIVEt:f .·· · · 

.·. : ' ' " ·. . ,· . . . . .; ·. " ~' . . .. ' . ' . ' ' ' ' . . 

T-he :Court' ·HetebY' ·oR ANTs: the: Clif$·s~s. Motiot't \for Ap.pointmerit. .of' .K.·B .. · ·arid 
3 

· A.B., ~y· attd thfoti;~h· thei~:, paJ·eri·~s ··H.B.· ·and ·~~a:, ~s. 1:ep~eseal1l:tives of. the 'Class 
' • . t 'i . . 

4 certifi~d by the ·Court o·~ Deceri1ber 1i3, 2Q12: Findh1gs by 'the .c~urt r.~~ar.dbtg 
. ' ' . . . '.•' .. .. . ... ., . ' '. . . ' 

5 . 'llu.tnetosfty, .toinrh0nality .and ad~qu,acy :clfdass co,unsel. were: presei)ted .in. the· Otder 

· 6 ·dC1 ted D~cember; 1i 2012~ an~ are in~or~ora,t~d l}er~in. b;. reference: ·. . 
. . ·. : ! p • .. • 

7 .• ~ _ fl.~. . Ty.~J..G-~U.ty. · · --·· ·-
,·· . 
. , -~ 

··a· · ·.I<(lt .tti1:¢ A.B· .. h;g:y~·.c~.Aim,s .~:ha·.~.~.q~ typic~lofthose:of the ~~a~s,:as·f~qu1r:ed .. bycR 

· 9 •• 23:(Ei)'(~):, . Th$y·b~s~:.t:h~i\f.'.·t:d:~f1ons. :p,~.' th¢.s.a~e legal th~ory. ~··$ O)ose .of the-tlass .as·.·a· 
. : •• . :. • ' • •• . ~ -, ' • r.. . ·~ . . ,' .- ·• . ' 

1
·
0· ·Whbte1. i;~;,..-tl~(\'t .tl'le.: r~~rj:o/ A~:~ ie:<)uh.~~~·· -J,\egence :·to<. p:r(;'?y·ide coverage fo.r .medically .. 

neteSsary ijleiital. ij~~lJh.:s¢rvic~s;. lndu((.fng·t)e_U'tOdevelopm:en~L tner~pies" designed to 

~~at qu~lified· OSM·· ~ental hea1th con~~itions. P;aii1tiffs ~ .. e ... an~FK.B~ have triade a 

1·3 ··showiJ1g Qn. ~e rec9:rd that :RegeJ1~~. d~iue~ftheitdaims foi~ Sp:ee~h ·.ther~py to tr~at 
14 · their diagho.s~s. .. p..f :DS~ ·cQ~lQ~ti~ni; ·o~. ~·~pressiv.e/.~eciiptlve. la.~gu~ge· :disorder (DSM 

· 1 5 · .. · 3.15;39). b~9~·u~.¢ of. .. tt.eg~~c~'.a:~xdusl~n ot·:~:e~tod~ir~i~pin~nt~f· tllera pies ii:t. their :policy. . 

11 . 

12 

• •• • • • :· •. : • '. • ' ' :· • ' • f ' ~ • • ~ ' '. • • ' • ' : • j . 

Reg¢i"l.de. h'il.s: ;n.ol. ~~f:utect th1;1t s.ho.wing: : They ate. -well pqsfeione.d tp ·.:r.ep:resent: the 
,' :. . .. ' .. 

·ia· 

· 17 · iriterests .o'f.t:Yther. dass .menibers. 
, , ', ,·, '•'' I •' ,'' ' ,, ' 

· 
1 a · B.. Adequ~'~V ot m~p~esentatl~.~- ;, 

.J: 

19. The Court' also .finds that· _phtintlffs A:.a: .. and ·KB .. are.: dd:equa:te·. class. 

r~p~esenta.'tivetrpursuarit: to. CR~:"(a)(4)i; The: c~:a:ifus .advaMe.dbr, A·.n: a~~'K.R .~re not · 

21· ' . u~ GOnfl.~ct wltli .aliy ·~~terests.of the PfOpJs~d:cias,s .. in r:·u;suihg ·th~i~ dainis! tl)e 1i'an1'ed 

pl'aintif($ wfJl n~ce~sarilY. a~vru-\c~ th~ irt~~rests of the'etip.r.e da,ss. · · 
23 .c.·. ~~p~ness·. · ., . . . . . . . . 

Th~ C0ud .als~· ·finds .:~hat pla.ilttiifs • .A.B. and k. S~ ·:may pursue 'irtjct:nctive ~eli~f 24· .• 

25' 
' ' ', ' .I '.: -~· ' ~ ' 

against' Regence t6 :hri't.t the h~~urer' s. app'litation·. of its. rteut6deveto·~men:tal th~rapy 
. .. . . ' . ' ' ' '. ' 

;'•. 

dRt>ER APP.O'l'NTJNG'cLA$5 R.HPRESl!;NT A T:JVE:S A No 
IsSUlNG:PER.MANENif.l'NJVNCTlV.il'~BUEF ~:'3 . ' . 

. . · :su~IAN~i Y\>l:'r~ · . 
SPOOJ!.IEMbRltHAMDt!Rr,mt 
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e~clusion. A.B. and.K.B. are Class member.s.because they have·made (l s.l:lowing··on the 

·2 {e<;ord ·tfia·t Regence de:n~·eci their claims fo·r speech therapy to treat tli¢ii' diagnqses of 

DSM~IV cqndHiql'lS of express-iv~/receptive language ·disorder (DSM 315 .. 39) ·and· 

4 . 'R<~g~nce di~ noherute: it: A.B.. and KB. contend tihe'y,cohti.flue: to ne.ed·.speech dl~rapy 

.5.' d t1 ·an· :re.pres.~.=nt . :mt they would obtain ·u1e therapy. if Regence{·s neurod~velopmental 

6 

7 

8 

r.o 

12 

13 

14 

15 

Hi 

'17 

'18 

19 

20 

21 

23 

tl1erapy exchtsion '.is ndt·appliea to their claims tot services. 

Ill. OROgR ON PERMANENT INJUNCTIVE RELIEF 

The Court hereby GRANTS tl~e Class's Motion for"Pefman.erit Inju.nct:i:ve Relief 

and'enter.s'the'.fe>llowirt~:condusions t;ts required t?:Y C:R '65 (~:q. De.Long v. Pa.nnc.leel J59' 

W;n. App.}l9~,'15tl,.i51, 236·L\3d 93'6 (2010). 

.On D.ecem·ber·i3t.'201~, tl1e:Cou:tt concluded !hat .. defenqan.t's .. e.xdusion of 

neurodev.elo.pmental th~rapies viol'~t~q Washington public policy and the Mr,mtal 

H~alth Parity Ad. The Court further concluded tllat "neur9developmental :therapies" 

can be "mertta:l health: se'r-vices"' designed to trea.t mental d~sorders 'Hsted .ih the version 

of tile Diagttostic and Stati~ti~al. Mah\lal ("DSM") specified tn. R<::W.4:$.44.34L R~gence 

continued·.to ap.p ly .its. n.e.O:r,o()eyelo}nn~nta:L. theta py ·e:xdu,sion ln cl&s.s ·.me,mbers'l ~1ans. 

·2. Now :thtft-.;a da·ss·, has.·been certified and class. memb.ers with a :n~ed for 
'. ,• .. ' ' . . . ' . ' 

injunctive-. relief :have b~ea ·appOirited .as rep~esen.tafive~,. the. ~lass·.ha~ ~;~ legal' and 

equitable· 'r~ght to summ,ary judgment on their breach o.f conh·act claims,.. and 

permanen~. ii'lj.unc:tiye r¢lief to re,quire Regence to cease i'ts · appliaa:ti'on of its 

neurodevelbpmental the.rfi,py e.xclusion~ · 

3. T:h"e di:l'ss has. a. w.ell-groun4ed fear of imri:'i~,4iat~ lr~vasi(?n of that right 

givet'l tha-t Regert<:e has··rtot qhange¢1 ft's health pl~n lang\t~g~ or· coverage poliCies for 

24 any insured:based upon the Coures D~cember 1$, '2012 .Or.4et:. Regence has: denied, 

25. and continues to dE:lrly coverage. of das$· rnemb~r$' neur9de'i./el,opmental · ~h¢r:apy 1r1nder 

26 

ORDER At>I'Q"J:Ntli~:C CLf\SS REP~ESENT'A1TV.ES .AN() 
\$SUING Pt;;J'{fyfANJ;:NT INJVNCTIVE RELIEF- .4 

SIRiA.N'NI YOt:'l'Z 
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~~ ·neurodevelopmental. therafly exclusion .(whether from birth m thE:lir individual 

plans or .after· age si-x 'in their. g~rou.p ·plans). 

'3 ·4. Eegence'·s excl'usion· :ha-s ca'Osed class .mernb~rs ac.fi1al and subsf4nli~l 

4 :harm an& wlil contfrt.ue .to do ·so· unless .el~}ofned; Witl} titrie'ly $eryicesi ¢ht$$''ril'¢'mbers. 

5 .are ljkely ·to b.e les~ ~{isabled, ha·v-e .. fewer long.teim care ne;~#S/·:and. m~y 'av.qict ¢¢'!?~tly '· 

'Q ·Co.mple~ :an4. ;ri~k~l.ad,e:n ··trea-tm:en't or p~Cocedures. Gla$S' 0~<;1:, ~ 9, ·Wi:thou~. th.e 

7 

8 

services, childten ·:wfi:h .conditions ·.that could have been· reverse'¢ or tr.eated, end. up. 

more·lmpa!red, ·w.ith·'gteat<:!i loi1g-term· futtctional dis'"b:ilitie's1 anc,l a.t times e.xperience 

9· · devastating and avoidable consequences. !d., ~ 8i see, e:gq .LrtFor,e$t v. Former .clerm Ai'r 

1 o Holding Co., Inc., 376 F.3d 481 55 (2d Cir, 2004). Mon~y d~niag~~ ai;e insufficient to 

1 ·1 ·~ompell'sate .'the da·ss~:f.or the resulting· de.velopn'l.¢ritai io~~·. Sf1cfWasli#;tg,l~m .'Fecl:'n <if S'ta.t.e 

1'.2' i3:n~plQyee$·:·:(WS:EE), CfJU,n'Ci(2S,.i.\·FL-CIOti. Stnte, 99'Wii. 2d ~7:?;.89.1, .. :6~5 P;·~d.'l$37(19&3,) 

· t-3.. (it·ls 11\.:V,;eil n~gr trtef.u·ta:Me~' th:a.t a cancellaiion qf heafth.ins~;~.t.ance'.is,-.a~\·ifiju .. r.y :th€\f:has 

· 1A· no·reme'dy at 'law). 

15 5. 
1'6 · the babmce. tips in f.a~or of issuing a permanet;lt ,irtj'upctidn. K~icera r1. $tfl:te;. Dept. of 

·1 7 Transp., . 140 Wn.2d 200; .20.9, 995 P.2d '63 (2000). The ]Q'Ss of ·medically necess:ary 

1 a· therapies.caoses actual and substantial injury. In contr~s~; Reg~nce stiff~rs. nq hardship 

1 g· when· it ·is enjou1ed :from. ertforcf.tlg a pr.ovision of i'ts ¢ontrC)cts. tl.l.l:lt1 .fls this Court· has 

.:ab: concluded; ~'iolat<:!sis.ta'ti:F(~w.':b.J:id publk ·policy. 

21 . IV·. CONOLWSION 
" ·•· . 

22 H i·s th¢r~f<)r~.QRDERED ~hat U:1~ Cla$s's Mo.tit.m Jor Appoi'ry~lent pfKB. anq 

·23 A.·'B.: M Cia~s Rep.re~¢nfathte·s and Perm~nen.~ lr:~junc.t;i.on Rursu~:nt .tp. CR ·.65(a)(~). is 

24 GRANTED. 

25 · . It:is fu·r.t:her·ORDEREO that.:· 

26 

. OR))ER A?POlJ#lNO CLASS:-lml'HES.ENT ATJNES:A NO 
JSSUJNC PERNfANEN'T' lNJlJNCflVE 'RELIEF •. $ 

Sl.RII\,l'lNl YO.\.~TZ 
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(1) The .Coutt <\}>points· tramed plainqffs K B.· an.d A, B.,. ·:py and. through 'their 

2 · pare-nts H.R and M.B~,. tts:·additiqn~J ciass representa.tives. · 

3 (2) Tiie provisions ct:>rita.ined in c.lass m.e·rn.bers' health plans· that exclude 

4 coverage ·of hettrodevelopm¢l)tal th!'li'ap,ies to treat DSM ~::on~fit:ions covered by the 

5 .Mentai Heal,th Parft:y Act are ded~~·~d invalid, void and u:n.e~orceable by d'e£el1dant 
6 . 

R€Jgenc~· a~1cl its agents. 
7 (3) · De£~nd·a'n:t sht~H n¢t .c\pply th¢ neur.o.develop,rne.otal·th.el'apy e~duslon :in 

' ' ' 

a· dass' ii'ienibets! :J1e~)th p.l~:ns:.(:w:het:Jwr at 'hir,th in. u~~ d~fend~n't's indhddual plans or 

:g after a.g~· Si~ in defenp.a:nt's .·gF'oup plaf'S) to· tl1~ir :J:equ~s.ts for coverage of 

1 0 neurodev,~.lo.pmenta1 tl1erapy, se.t:vkes." Defendant. ~hall .review cl<\ss me~bers' daims 

·11 for netirodevelopmerytal. therapies without" application of the invalid 

1 2· ·neurodevelopmental therapy exclusion. Claims· for neurodevelopment"l therapies 
·: 

1 3 .shall be subject to e:lll qther col)tr~~t tel'ms a!'ld cqnditions, :including. heri~fit limits 

1A applicaq1e . to· ··spe~cli· tlV~tap}"; o.cc.u.p~,tion"I thera:PYI • a~d ·physk;~d· ther.a,py . when 

1 :er ptovid~.§:· .to ttea;r:me·q'.f~~:t· .. c,ondi'Upns, 

17·· ..wi th~n 'fd~rteeh · d.a:ys ·f~fter. ·ent:ry ·of: th,is Courf s Or.4er. ··the ·pr.(;>posed, form o.f notice 

19 

20 

'21 

23 

,24 

25 

shall inform da~s me~rtbers and contracted neurooev'~lopn:tental therapy ·p:rov:.iders of 

the Court's Order r~garding classwide injunctive r~lief. Class counse·l shall, at the 

same time~ file a .np:tic~ phVl for r~view a.11d; approval by. the ·co.urt. 
' )'!) . 

Ji)ATED·tli.is: J·<O'· day of]qJy., 201$, 

ORDER.APVOJNT.INC CI~ASS· REPRESENTATIVES AND 
lSSUlNG'P.ER!'AANENT INJ:UNCTI:VE RELIEF ··6 

SxmANNl Ym:T't 
SP'ooNmvtOnB HM1JJUHGEH 

999'nn~·,) Xvni-lual, sur.n;~c,so 
SP.t\1"'11,P,, W ASHINCTt)N 9R1 <W 

Ti\1. (206)·22.'1·0;103 f'M (206) 22:1..02•16 



j: r ~resented ~y: 

~ .. : $1~IANNI'YQUTZ 
~.··· :::$P.OONEN,IOREBAM'BtJRGER 

4 
· · . lp{Ele~ntn>l:'Jtttrtp,7;1~giir. . . . 

q . · .Elea11or Ha:tri:bur:ger ·:(YJ$BA #26478) 
':J.~~(ih(lrtf E: $pQ.O't:\el).1ot~=(WS13A #21833) 

Q Attot.neys f;<:n::~la~~.tff.fs.. . · . · · . 

. ? A . . .. . greed .. as:to.Jorm: 
8 

;1Q 

1 1. ~?'Jasb?t'. k!\i A'tidiYrs'oii:·(ii'ia emailnu·fl1oriiatlon) 
Trinl'e,tby_r ·Ptfti,~~:~ (1¢Z$J?A/~~7~7.). . . 

12 Jas~:iJ.tW.; And~rsort '(WSBA; #$0.512} · 

' 13 

14 

15' 

16 

1;a;: 

·1\iJ·. 

20 

21 

22. 

2'3' 

24 

26 

.Attorney.$ ... f:or·.P.e(em'4EU:lt:Regf!.ttce I3h.:reShfeld .. 

QRDER·A~BC>IN'irlNG:C,t.i\$$:R·i1PRES:ENT.Atrv·as A.·Nb 
: r$s'l.)iNC :r:~;Rt0~:N:·€:Nf ·!NJWN¢ti:v.£ R'8Ll EF ~ 7 · 

$1'1tlM'I.Il/X )'.()tftl!.' 
SP6dN£~1oi~lt• H'A.Mtl'OR GE'R 

9.99 .'.f;~ nm :i\'Vf\N.l:Jll, Sl,ll/ll,3.~SO. 
S\;'kti'l:;nj'W.I\sHINCTON 9Sl6l 

~liE.J.,.(7(.1{i).l23.0.~03, l"t\X (:?ll6).223·0~4r> 



2 

3 

4 

6 

'6 

7 

8 

9 

10 

11 

12 

13 

1·4 

16 

i7 

19' 

22. 

23 

24 

26. 

·CERTIFICAT·e; 0 F ·SERVICE 

I ~ertiry, ·l}ndeq;ertalty·bf perjur~.a:nd in acco:rd~tnce. with'~"'elaws ofth.e $tate of . , . . ,. 
Washitigton~ that on Jol)~ $, 2013, 1 ·ca\lsed a copy of th¢ .forego~"'g document to. be 

·se:tved on .a:U counsel o.f .teco.rd as indicated be1o~: 

Tin)othy'J. Pa;r~e.r 
jason w: And·erson 
CARN~Y 'BAPL~v·s~E!,.LM;i.\N~ P.S. 
7.01 r.if.i:h Av:em.te, ·suite ·36.0'0 
Sea-ttfei WA 98104· 

··A,tlo!·Hq.ys for Oejimdan t Rr:gence 'B11-4eShield 

[x] 
[xJ 

By First.ClaMMi'lil 
By:~rnail 
tct; c~ooJ ·6z2~so2o 
Fax·'(206) 467-'821:5 
patk~,r@?~arne<!}ltnu.(:ol11. 
andr:rscm®cm:neylaiu,cQit.l 
william s@car/1eylaw. coi11 
s·af#en({j}ct,l):neylaw. com 

D:ATED.1 .July 8, 20~3, ~t Seattle,·Washi:ng,ton. 

··k, 

ORDE~ APPb1NT,JNG:¢LAsS:R'J~P..RijSEN'tATIVF..$ AND 
JS$UI'NC' P~Riv!ANENr INJQNCTiVE REt,lEF- 8 

Eleanor NamlJ:urger (WSBA 1#26478)' 

S!RIANNI.:YO\.iTZ 
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•·f3 .... O.s:'.t,/By,$t\d-tl~tqpgh h~~.pcyt¢lJ~~ .• ,G:r .. ancl .. 
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f() ' 
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11 
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'COtpOI:atlm11 

. N0.1'IdEj J)IRECfiNG NOTlCE TO 
CLASS MEM~:ERS ANt) PROVIDERS, 
AND ESTA13LISHJNG OPT-OUT 
P.ROCJEJ~URE AND-'SCH,BDULE 

1'4 

1.5 
TBlS' M:ATT.ER. c:flme,: .. l?efqi:~. :the :iC.ourt .,basc.'lctup·on. the·CJ·ass's· Motion·. for Approval of 

. ' ., . 
16 

·Noticq aQ.d Notice, Pkm. Plaintiffs wet~e ·repr.esetited! :Gy. El~at1bt' ,Hah1butg~r·.t.i1d Richai'd ~. 
17' 

.·Spoonem.m:e; SIRIANNI :Yburz SP.ooNEMOR,E. ·Defcnd,m~~··wa~ repr~s.c:nt.eq: by Timo;thy. J .. :P.ai.kcr. 
1.S 
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a.nd Jason·W; Andetso:t1., CAitNE:Y BA;oc.~v.··s:r~u(JMA:Ni. : 

Ti1e. Cm~rtte:v1ew¢~ 'itp'g. ool~·s:ider~~ ·.the pleap)ngs.alld record 11.erein; inc!ticiing: 

.,. Clnss·'s·· ·Motion ·fot Approv~f .qf l'{otie~ ~~~~l Noti.ce ·.Phtt1, ~nd Appendix/1 and 
App?n4lx .B .attach:ed thereto,; · · · 

• Deplni'~tion of,Rich.aro E. Spooneinore •.. and.-tbe e.x:hibi'~~~·attached thereto; 

• D¢f,enqant; .. ~J~;~~J?9tl'Se·; 

o b:edarat'ion of J:ason W. A:t1dersoh ltt .Stt'pp9.rt ;p.fReg¢1;1c,G B'hi~Shielq's:.Rqsp:<>.!lSe; 
a.nd 

• Tl ,, C·J·' .. , .,,. R .. · Jxl' . 1e . · .~.,s· s . ~p . .:; , ORIGINA.L 
ORDER APPROVING FORM OF: NOTICE.~ 1\TC, -1 
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·. ·-

'Based ·up Oil· tho· .foregoi'n~~ cl1e Court Mrepy ·Q.RDERS: ~$J<1llows' 
. . 

L Tlie Oq.l11f, ... ;A,gg~QY..E$:.tl)e iltXl~pd~.<!Jo.rm.oLnotiG~ fo·class tnetiibers ..attached. as 
·:3: 

App¢ndi~.A to·.th~: Class':.s :R;~ply .. ·the· .. court concludes that· the· fonil ·of ·no.fj.ce :meets Jhe 
4'' 

··requirements o·t.;;civi:l '.Ru1e 23'(~)(.2)·.and. rlp<? pr0.c'ess~ 
. ·'· ·- •' '" 

2. The: Comt AP.PROVE$ the fd,f:in .. 6(ii:ifbhn~t.ional notic.e to providers attached .as 

7 
3. Regepce ls .~ire.cted :to i~.hmtify class. men1bers .on its insured ihdiVidtial pl~·l)S 

8 
from. January 1,,. .2008 to the ptesent;;at1d onitsdt1sured noil.,EBtS,A. gt.qup p,lans frql);l J.at~l1ary 1, 

.$ 
• 2006 .. to the,ptesetft;})y ushl.f3:::{h'¢'AG·'JcJQ"9: 9.9A@.~ W~s.¢d to·:sqt;.~¢;it~.~Ul~o<,ieve1opmem:tal.¢lairns.as · 

iQ' 
·;part .of H~:<tlait1\S1':rrQ..¢~~~; ·~eg~#:9e $lia.n ,Pr.oyjdec.thislist of class .m~mbers alo.n13: with the list. of 

l1· . 
·. 46: IC0~9 :.q.Qo.e.s (o· Class CounEJel', and .shall muil' class· notices to ali ·ilidiv}duals identified 

1:2 
·~hrough -this pr.qc.ess within· 30' :days. O:f;thl.s ordet.. Regemce sh~u:··~~~rthe (;p~J· of sticl~ t10'tic.e 
. . ' ' . 

r3 
glver1 that ~he: Court has already·r;:h~er~d ,piuti.al .~f1W.tl1iu'y'.Jt;idgin~.n:t :jn favo.r of tl;~e Class on one 

14 
of the key l:ega'l .issues. iil the 9il~t:J:: .S?e .flun(,v,.)i~~1pertai.Merdh Ser.vices, ..ii.1c., ·5'60 FJd 1.137, 

15 
'1143:44".(9.th :C~k. 2009). 

16· \ 

4, :J.teB,ence +s·, ·d:i!:~cted ·to p,ror:nb1;et\tly di~JYl~.Y.: ?.: J.h1J~· to ·the ohis$ 11otice on its 
17 

Webpage w:Ithin- 3.0 d~ys· oftL'l'i~<~_i:d&t~; 
18 

5.. Regei)¢.e. :i$ ,qitecf~d to .distribute, the infornTa.t:ionaL notice. to all speeeh, 
19 ~.ccq:p~tion,~l !ln!;{:physical·therap)s,ts,ln the .. 'State:Of:Washing~orl :w!ildi it:cati~reasm1ab1y .ldeutify 
20 

· thro~gh Hs. s~stem,,·eii· otpl:.withlit:~ro:r:d~ys·G>f.,tHls···.M(J:~t: ;R:eg¢n~¢ ·shall ,aJ.sq b.~·ar. the 
·2i. 

.cost of such .. hbdqc. 
22 

6. Ch~s·s merriber:s. who wish ~o opt·out ofthe class· .. rnust mail an ;opt.;ou:t .fotm to a 
23 

.. post. office box, ~stablished b~ CJ~ss Co.i:rns.e..Ltor this purpose. ~v;ithin.6d days of the date of 'this 
24; 

.order. Cl~ss .C.o:unseLis. dir.ec.ted,, w:ithit'l :i 0 da1s ... Of the· clos.e' o:t>the opt-out pe1~.lo.d;. to pi'ovide 
25. 

Reget1ce with: a: .. copy of.all. ·0-pt~qi.lts r.<:)c~ived,,; . Qlas·s· Qoups¢1 sh&ll als6 Jile. a t;ep6rf :with· the. . . ' , . ' ' . . 

Sn~TANNI YOU1~Z Sl'OONEMOI~E 
. . · '999 ~l'lllrm AvftNWl\,-5Uiftt36SO . 

·SllA'I'Plif., \<\IMI:IINC't'.bN 9810.4· 
tHi;, (2o~) .223-o3a3 fl..\·X: (206) 223.-02:46 
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event the·process ordei'ed· bereh1 ·app.e~'ll:$:insuffic:::teJiLto adeqqateJY reach cla~s·memb.ers. 
3 

It iss6 ORDERED. 

DATED this "z?' oay:of.Janu.ary1 2013. . 

Y~A.'a.t 
!>• :~~· 

4. 

6 

S\J~~do{Cour:t Judge 

PreserHed.'by: 
9 

SlRIAN'NJ. YOUTZ S.f>QbNEMORE· 
16 

'l2 .· 

/.\'1 RicliardE. .Spoonemore' 
Rjch~td .E. S'p'pt?n¢I.J):Qre · (W,s:BA:tt~:lS$~) 
Blem1o1·:f:I-a:mburge:r {WSBA#2647~). · 
A ttoTri ~Y:~·:tof P:lri.ii1Jiff$. . . .. ·. 

1. 4 Agteed·as.tb''form: 

1.6' 

17 

.t·•e 

19 

20 

22 

24. 

25 

26 

TitnothyJ, :Pai:ker .. (WSBA .#8797) 
J.~soq .Vi/:1 Anocrson. (WsaA.#30:5:IZ) · 
A:ttorney,s. f91~D~.f<:?11.d:ant 

SJIUANN1 Yom<:z St•·ooNBMORE 
, ~9~JitJI~D AVJ!N\.11!, Sur!'F.j6~0 

:sr;i\Tt~:ri; wASH tNatoN ·.9i.n04 
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·¢.'ERJIFIGATI? OF SE~Vi¢;E' 

2. 1 certify; ui1dex 'pei}al~y of per:J'lJry. apq ,in ~ccordance with the laws of the State of 

3: . W.a.s.)ljq.gton, that o:il J an~a~y-.10, :2'0:.1-3;1 ~J..',caJ.Jsechi .copy of'tlte f:or¢goihg qqcUJ1l~l1t to be s~rye(i 
. . '·· ' .. 

4· on all counsel of1•ec·ordas indicated below:. 
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FREQUENTLY ASKED QUESTIONS 

--~~-e ence's records show that you or your minor child or dependent is or was enrolled in either an individual 

l 1;~lth benefit plan insured by Regence, or a group health plan insured by Regence which was not covered 
· -~federallaw known as "ERISA." 

Regence's records also show that you or your minor child or dependent may be a class member. You or 
your minor child or dependant is a class member if one of you meets the following class definition: 

All .individuals who: 

(1) are; or have been covered under a non~ERISA group "health plan" as 
that term is defined by RCW 48.43.005(19), that has been or will be 
delivered, issued for delivery, or renewed on or after Jahumy 1, 2006 by 
Regence BiueShield, a.Washington corporation, .or·and individual "health 
plaii" as that term is 4.¢fihc(.l by RGW 48.43.00~(19), thathas been or will 
be delivered, issued for delivery) or renewed on or after January 1, 2008 
l;>y Regenc~ BJueShield, a W~sl;lington corpQnition, ~nd 

(2) have required or require neurodevelopmental therapy for the treatment 
of a qual(fiedinentalhealth condition. 

A "qualified mental health conditions" is defined as any condition listed in the current Diagnostic and 
Statistical Manual of Mental Disorders ("DSM-IV-TR"), other than substance related disorders and life 
transition problems ("V" codes) and diagnostic codes 302 through 302.9. 

If you are a class member, then this notice explains that the Court has allowed or "certified" a class action 
lawsuit that may affect you. You have legal rights and options that you may exercise before the Court holds 
a trial. 

If you are unsure whether you are included, you can get free help by calling or writing the Class's lawyers 
in this case: 

Eleanor Hamburger 
Richard E. Spoonemore 

SIRIANNI YOUTZ SPOONEMORE & HAMBURGER 
999 Third Avenue, Suite 3650 

Seattle, WA 98104 
(206) 223-0303 

www.syslaw.com 
ehamburgcr@sylaw.com 

Ln this lawsuit, Plaintiffs allege that Regence illegally ex.cluded and/or limited coverage of medically 
necessmy neurodevelopmental therapy to treat individuals diagnosed certain neurodevelopmental conditions 
(specifl.cally, conditions identified in the DSM-IV-TR). Plaintiffs allege that Regence's exclusions and 
limitations violated the Mental Health Parity Act, breached their health benefit plans and violated 
Washington's Consumer Protection Act. 

CLASS'S REPLY RE: APPROVAL 
OF NOTICE AND NOTICE PLAN • 9 



In a class action lawsuit, one or more people called "Class Representatives" (in this case, O.S.T. and L.H., 
both minor children diagnosed with ncurodevelopmental conditions) sue on behalf of other people who have 
similar claims. The people together arc a "Class" or "Class Members.'' All of the Class Members are called 
the Plaintiffs. Regencc BlueShield is called the Defendant. One court resolves the issues for evetyone in 
the Class, except for those people who choose to exclude themselves from the Class. 

The Comt decided that this lawsuit can be a class action because it meets the requirements of Civil Rule 23, 
which governs class actions in Washington State. 

Regence denies that its exclusion and limitation of coverage for neurodevelopmental therapy violated any 
statute, breached its health benefit plans, or violated WElshington's Consumer Protection Act. Regence 
denies that the Class is entitled to any of the relief it seeks. 

J 
The Court has ruled that .Regence's exclusion ofneurodevelopmental therapy violates Washington public 
policy and the Mental Health Parity Act. The Court declared that under the Mental Health Parity Act, 
Regence was, and is, required to covet medically necessary neurodevel.opmental therapy. 

The Court has not yet ruled on whether Regence is required to pay damages related to its exclusion or 
limitation ofneurodevelopmental therapy coverage. The Class must prove· their damage claims at trial. 

The trial is scheduled to begin on August 5, 2013. 

The Class is asking the Court to eliminate Regence's exclusionary practices that prevent coverage of 
medically necessary neurodevelopmental therapy in its individual and non~ ERISA group health benefit 
plans. 

The Class also wants Regencc to reimburse class members for all payments for medically necessary therapy 
made while Regence's exclusionary practices were in place. 

The Class further seeks damages under the Washington Consurner Protection Act. 

The Class also seeks its attomeys' fees and costs. 

No money is available now because the case has not gone to trial and the two sides have not settled the case. 
There is no guarantee that money ever will be obtained. If money is obtained, you will be notified how to 
ask for a share. 

' 
'J 

By doing nothing, you stay in the Class. If you stay in and the Class is awarded money as a result of 
settlement, you will be notified about how to apply for a share. 

lf you do nothing, however, you will not be able to sue Regence about the same legal claims that are the 
subject of this lawsuit. Your claims will be decided by the Orders the Court issues and judgments the Court 
makes in this class action. 

CLASS'S REPLY RE: APPROVAL 
t"'l""' 11-.,r'\'T'If"r"" /1 "'-II"\ 11.11"'\...,.!t'r." '""' fr, ,.I off\ 
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You may ask to be excluded from the lawsuit for any reason. You can ask to be excluded if you do not 
want to be part of a lawsuit against Regence. 

If you already have your own lawsuit against Regence for the same claims and want to continue with it, you 
need to ask to be excluded from the Class. 

If you exclude yourself from the Class-which also means to remove yourselffi·om the Class, and is 
sometimes called "opting out'' of the Class-you will not get any money or benefits from this lawsuit even 
if the Plaintiffs obtain them as a result of the trial or from any settlement that may or may not be reached 
between Regence and the Plaintiffs. However, you may then be able to sue or continue to sue Regence for 
those same claims. ln other words, if you exclude yourself from the Class, you will not be legally bound by 
the Court's decisions in this class action. 

If you start your own lawsuit against Regence after you ex.clude yourself, you will have to hire your own 
lawyer for that lawsuit, and you'll have to prove your claims. lfyou exclude yourself so you can start or 
continue your own laws1.dt against Regencet you should talk to your own lawyer soon, because your claims 
may be subject to a statute oflimitations. 

To ask to be excluded., you must send an "Exclusion or 'Opt-Out' Form" by mail, stating that you want to 
be excluded from O.S. T. eta!., v. Regence B!ueShie!d. Be sure to include your name and address and sign 
the letter. An opt out form is attached to this notice at page 6. You must mail your Exclusion Request 
postmarked by 2013, to: 

O.S. T. Exclusion Request 
P.O.B9X __ _ 
Seattle, W A 98104 

The Court decided that the law firm of Sirianni Youtz Spoonemore & Hamburger is qualified to 
represent you and all Class Members. The law firm is called the "Class Counsel." It is experienced in 
handling class action lawsuits. More information about the law finu, its practice, and its lawyers' 
experience is available at www.symslaw.com. 

You do not need to hire your own lawyer because Class Counsel is working on your behalf. You may 
hire your own lawyer and ask him or her to appear in Court for you, if you want someone other than 
Class Counsel to speak for you. If you do, you will have to. pay that lawyer. 

If Class Counsel get money or benefits for the Class, it may ask the Court for fees and expenses. You 
will not lmve to pay these fees (tnd expenses. If the Court grants Class Counsel's request, the fees and 
expenses would either be deducted from any money obtained for the Class in this case or paid separately 
by Regence. 

As long as the case is not resolved by a settlement or othetwise, Class Counsel will have to prove the 
Class's claims at a trial. The trial date in this case is cmrently scheduled for August 5, 2013. 

CLASS'S REPLY RE: APPROVAL 
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G:t~s·~:¢.o4t1~~.l:willP\;¢.$¢p(.t;h'e .. c:~s? for:.the .. Qla$.sj .. and:Regence will. pt·csentttS··.defenses. 
(. ' . ' 

Y.;9\1 .. 'at1d(q'r yol.:!~;:own,~law:;y.er are.·welo~nne::to conie 'to the·tt1ial.at,yout o~v11 ex.peri's~ .. 

If ~l~e Plaintiffs: o~.til:~n,.))}QMY)l~ a )~¢$~1t.of.the ~da( or a .. settlem~l1t) Y<?J.,t wlH be ·nodfied,.about.how to 
par:ticfpiit¢ .. We~do.,n6t.'kno\V hbw·lmigthis wili.take~ · ·· 

Ycm:m.ay ·y.isitthc;: we.bsitenvw~v.sys.law.~com.:,wijcre you will find the Coutt's .. Orctei·•CeHiJyifig the 
Olass,;.'the ·~qmpl~·h~~.(h~t*e· .P,lain.Fif;fs::~ub~11itt~d., .. Rcg~n~.e'' s At)$We.r t6 th~.·Complaint; and ~1n 
.Exclusion RcquMt.foim .(11ard .copy- also ihcli:!ded at·page:.~J·: v~u l'nay:h!so·:sp¢ak tq ¢fie <)fthe lawyers 
oy ~a,lliilg (2.06);7,23.~0?~0$ .• ot.b'y:wri'tfi1¥: tQi 

. .... ~;: . . . 
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OFFICE RECEPTIONIST, CLERK 

To: Saiden, Patti 
Subject: RE: 89084-6, Regence v. O.S.T., et al. 

Rec' d 8/1.5/:1.3 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the 

~.~!9}.~91 of the doc .. u .... m ... e ..... n .... t ... · ............................. ._. ..... . 
From: Saiden, Patti [!J1ailto:saiden@carne'£lgw,.com] 
Sent: Thursday, August 15, 2013 4:33 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: Parker, Tim; Anderson, Jason; Williams, Christine; 'Rick Spoonemore'; 'Eie Hamburger' 
Subject: 89084-6, Regence v. O.S.T., et al. 

Dear Clerk: 

Attached for filing is Petitioner Regence Blueshield's Reply in Support of Motion for Discretionary Review of 
Class Certification. 

Case Name: O.S.T. v. Regence Blueshield 

Cause#: 89084-6 

Filing Attorney: 

Jason W. Anderson, WSBA #30512 
Carney Badley Spellman 
701 5th Avenue, Suite 3600 
Seattle, W A 98104 
Tel: 206-622-8020 
Fax: 206-467-8215 
anderson@carneylaw.com 

Thank you. 

Patti Saiden 
Legal Assistant 
206-607-4109 Direct 

Address I Website 
saiden@carneylaw.com 
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