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L INTRODUCTION

Regence has demonstrated error by the trial court in certifying the
neurodevelopmental class and by the Court of Appeals in denying
discretionary review. It was error to certify the class where (1) the issues
of individualized diagnosis and medical necessity would necessarily
predominate over issues common to the class and (2) the legislature has
deemed the independent review organization (IRO) a superior means of
adjudicating individual health claim disputes. In addition, it was error to
certify a class that is not ascertainable because it (1) includes persons
without any breach of contract claim and (2) is defined in terms of a
central liability inquiry, medical necessity, This Court should grant

review under RAP 13.5(b).!

IL. REPLY ARGUMENT

A. The Discretionary Review Standard under RAP 2.3(b)(1) and
(b)(2) Is a Sliding Scale between Probable and Obvious Error.

As explained in Regence’s motion, this Court may grant review
based on a finding of probable or obvious error. Plaintiffs’ assertion that
review for probable error under RAP 2.3(b)(2) “is only available for
orders related to injunctions or similar orders” is directly contrary to the
article they cite as authority. See Answer at 6, citing G. Crooks,

Discretionary Rev. of Trial Ct. Decisions, 61 WASH. L. REV. 1548, 1545-

! Regence’s motion for discretionary review has nothing to do with obtaining a
stay of trial court proceedings. The automatic stay provided by RAP 7.2(a) is
subject to the appellate court’s discretion in any event. The issue of a stay is
presently before this Court on a separate motion,

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - 1

reg001 0027 oh134p0582



46 (1986). Former Commissioner Crooks stated in his article, “Nothing in
subsection (b)(2) limits its applicability to cases involving injunctions and
the like.” See also Minehart v. Morning Star Boys Ranch, Inc., 156 Wn.
App. 457, 463 n.6, 232 P.3d 591 (2010), citing Crooks. As explained in
Regence’s motion, the essence of the RAP 2.3(b)(1) and (b)(2) criteria is
an inverse relationship between the certainty of error and its impact on the
“proceeding. Minehart, 156 Wn. App. at 463 n.6. The same standards are
incorporated into RAP 13.5(b) for accepting discretionary review of an

interlocutory decision by the Court of Appeals.

B. Class Certification under CR 23(b)(3) Was Error.

Plaintiffs begin with the faulty premise that they must be permitted
to seek individualized damages for the class as defined by the trial court,
either under subsection (b)(2) or (b)(3) of CR 23. Plaintiffs have the
burden to demonstrate that the CR 23 requirements are satisfied. Miller v.
Farmer Bros. Co., 115 Wn. App. 815, 64 P.3d 49 (2003). As Plaintiffs
concede, individualized damages are never appropriate under subsection
(b)(2). See Nelson v. Appleway Chevrolet, Inc., 160 Wn.2d 173, 189, 157
P.3d 847 (2007). And, as explained in Regence’s motion, the
requirements of subsection (b)(3) were not met as to the class certified by

the trial court.?

% Regence does not concede that the requirements of CR 23(a) were met, Rather,
Regence has focused on the CR 23(b)(3) requirements for the sake of simplicity
in demonstrating error for purposes of the discretionary review criteria.

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - 2
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1. Predominance Is Necessarily Absent Where Liability
Depends on Individual Diagnosis and Medical
Necessity.

A class may not be certified where the defendant’s liability to each
class member depends on proof unique to each class member.
Schwendeman v. USAA Cas. Ins. Co., 116 Wn. App. 9, 20-22, 65 P.3d 1
(2003); Bell Atlantic Corp. v. AT&T Corp., 339 F.3d 294, 302-03 (5th Cir.
2003). Such is the case where liability depends on individualized medical
diagnosis and medical necessity of treatment. Plaintiffs address none of
the numerous decisions cited by Regence on this specific issue. See
Motion at 5-6 & n.2.

The Court of Appeals did not relax the predominance requirement
in Sitton v. State Farm Mut. Auto. Ins. Co., 116 Wn. App. 245, 63 P.3d
198 (2003). Sitton involved only submitted claims, and the insurer had
already determined individual medical necessity for those claims. The
liability inquiry had nothing to do with whether particular services were
medically necessary but instead was whether the insurer’s review process
overall had a bad faith purpose. Id. at 256, The Court of Appeals
observed: “[T]he central allegation is that State Farm’s utilization reviews
are not for the purpose of determining whether medical treatment is
covered, but are a means to wrongfully deny or limit benefits.” Id. That
liability issue was determinable based on class-wide proof.

In contrast, liability cannot be determined class wide here. The
central allegation is wrongful denial of benefits (assuming the Mental

Health Parity Act applies to neurodevelopmental therapies). Specifically,

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION -3
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Plaintiffs allege that Regence denied covered claims for medically
necessary therapies provided to treat class members’” DSM-listed mental
disorders. Absent proof of individual diagnosis and medical necessity,
there can be no entitlement to benefits. Consequently, unlike in Sitron,
diagnosis and medical necessity are critical to the liability determination.

Schwendeman is a closer case than Sitton. The central allegation
there was that the insurer failed to provide replacement parts of “like kind
and quality” as required under the policy, 116 Wn. App. at 21-22. The
Court of Appeals held that certification was properly denied because the
liability determination would depend on (1) the relative quality of
individual car parts and (2) each car’s pre-accident condition based on
factors such as age, mileage, and physical condition. /d. These issues are
analogous to individual diagnosis and medical necessity, and the
Schwendeman court’s reasoning is consistent with that of the decisions
where certification was denied or reversed because those issues
necessarily would predominate over the issues common to the class. See
Motion at 5-6 & n.2.

Perhaps even more compelling is that Judge Lasnik in Z.D. v.
Group Health Co-op. found that individualized issues would predominate
when he declined to certify a neurodevelopmental therapy class under

subsection (b)(3)—a fact Plaintiffs ignore while erroneously citing Judge

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - 4
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Lasnik’s analysis of other subsections of Rule 23 not pertinent here.’
2012 WL 5033422 at *13 (W.D. Wash., Oct. 17, 2012).

The trial court’s suggestion that it could decertify the class after
deciding the common legal issues does not resolve the predominance
problem for at least two reasons. First, it is actually an acknowledgement
of the impossibility of determining damages liability class wide. See Z.D.,
2012 WL 5033422 at *13 (“Plaintiffs’ attempt to cure the predominance
problem by appointment of a special master only reinforces the Court’s
prior conclusion that individual questions predominate and that a class
action would not be superior to other available methods of resolving the
controversy.”). Second, the trial court did not decertify the class after
deciding the common issues but instead denied Regence’s motion to
decertify and proceeded to add class representatives and order Regence to
process and pay claims. See Order Appointing Class Representatives &
Issuing Perm. Injunctive Relief, attached to Suppl. Notice for
Discretionary Review, Appx. 1.  This Court should review the
appointment of additional class representatives together with the original

certification order.

? Nothing in Washington’s decisional law establishes a more flexible standard for
predominance than that applied by the federal courts. Washington’s subsection
(b)(3) is identical to the federal rule, and this Court held in the context of an

extensive (b)(3) predominance analysis that, “[blecause CR 23 is identical to its
" federal counterpart, ‘cases interpreting the analogous federal provision are highly
persuasive,”” Schnall v. AT&T Wireless Sves., Inc., 171 Wn.2d 260, 271, 259
P.3d 129 (2011), quoting Schwendeman v. USAA4 Cas. Ins. Co., 116 Wn. App. 9,
19 n.24, 65 P.3d 1 (2003) and citing numerous federal decisions.

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - §
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It was error to certify a class under CR 23(b)(3) where the issues of
individual diagnosis and medical necessity would necessarily predominate
over the common issues. As Judge Lasnik observed, “Assuming that the
Court resolves the common threshold issues via a declaratory order, the
only questions that remain would be unique to individual beneficiaries and
thus a poor reason to certify the class.” Z.D., 2012 WL 1977962 at *13
(W.D. Wash,, June 1, 2012).

2. The Superiority Requirement Was Not Satisfied.

Regence has never suggested that class members be forced to
litigate identical legal issues in individual lawsuits or proceedings. A
properly represented and defined class, certified under CR 23(b)(2), could
obtain a declaratory judgment that would be binding as between Regence
and class members, See Z.D., 2012 WL 19779962 at *12. But Plaintiffs
never proposed a properly represented or defined class. Moreover, they
never requested certification under subsection (b)(2), only subsection
(b)3).

Regence does not misrepresent Judge Lasnik’s superiority analysis
in refusing to certify a class under subsection (b)(3) in Z.D, Plaintiffs
refer to Judge Lasnik’s discussion of IRO claim review in the context of
certifying a class under subsections (b)(1) and (b)(2), neither of which has

a superiority requirement.* Meanwhile, Plaintiffs ignore Judge Lasnik’s

* The plaintiffs in Z.D. proposed two classes: first, a class of persons seeking
declaratory and injunctive relief under (b)(1) or (b}2), and second, a class of
persons seeking monetary damages under (b)(3). 2012 WL 1977962 at *1. In
the context of (b)(1) and (b)(2), Group Health argued that the plaintiffs’ decision

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - 6
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superiority analysis under subsection (b)(3) and accuse Regence of
misrepresenting his decision.

In the context of (b)(3) certification, where monetary damages
would be sought on behalf of the class, Judge Lasnik recognized that
liability to individual class members could not be determined class wide
and that the IRO is a superior means of adjudicating individual disputed
claims because that is what it is designed to do. 2012 WL 1977962 at
*12-13; 2012 WL 5033422 at *13.

Class treatment cannot be superior where individual class
members’ claims depend on proof unique to each class member and a
legislatively created forum exists specifically to adjudicate such claims. It
was error to conclude (b)(3) class treatment was superior to other means of
adjudication where both liability vand damages depend on individualized

proof. This Court should grant review.

C. The Class Is Not Ascertainable Where It (1) Includes Persons
Who, By Definition, Have No Breach of Contract Claim and
(2) Requires Individual Determination of the Merits to
Ascertain Class Membership.

The class is not ascertainable because it includes persons who, by
definition, have no breach of contract claim because they never submitted

a claim for neurodevelopmental therapies. Although class certification

to pursue litigation rather than the IRO process raised doubts whether their
interests were aligned with those of other proposed class members. Id. at *5.
The court rejected this argument, observing that the IRO process was not a
proper forum to seek declaratory or injunctive relief. Id. at *6. The court granted
certification under (b)(1) and (b)(2). Id. at *6-8.

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - 7
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does not require a threshold showing that each class member was harmed,
it does require exclusion of persons who by definition have no breach of
contract claim where, as here, such a claim is alleged on behalf of the
class. See Batas v. Prudential Ins. Co. of Am., 37 A.D.3d 320, 321, 831
N.Y.S.2d 371 (2007).

Plaintiffs’ authorities do not state otherwise. Section 3:7 of the
Newberg treatise® relates only to “class actions certified under 23(b)(2),”
which doés not allow individualized claims for damages. See Nelson, 160
Wn.2d at 189. Section 2:3 of the same treatise merely states that passive
class members need not affirmatively demonstrate standing, and notes that
“[c]lass definition is properly considered a separate topic.” In O’Connor
v. Boeing N. Am., Inc., 184 F.R.D. 311, 320 (C.D, Cal. 1998), the federal
court noted the plaintiffs were not required to prove each class member’s
injury for class definition purposes. Again, that is not the issue here.
Plaintiffs omit that the O’Comnor court then analyzed whether the
proposed class was narrowly drawn such that its members could have been
affected by contamination the defendants allegedly caused. Id. at 320-27.
No similar analysis was done here and, as a result, the class includes
persons not even potentially damaged by Regence’s alleged contract
breach or other conduct.

In addition, the class is not ascertainable because it requires

inquiry into the merits of each potential class member’s claim to

5 W. Rubenstein & A. Conte, NEWBERG ON CLASS ACTIONS (5th ed. 2012).

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
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determine class membership. Defining the class as persons who “require”
neurodevelopmental therapies incorporates the critical liability inquiry of
individual medical necessity. Plaintiffs do not dispute that whether
particular health care services are medically necessary to treat a diagnosed
condition is an individualized determination. See Z.D., 2012 WL 1977962
at *12 (“[Als Plaintiffs concede..., the individual questions of ‘medical
necessity’ are not susceptible to common resolution.”). Plaintiffs’ assert
that no determination of medical necessity will be required for declaratory
relief. Answer at 19. But this ignores their claim for breach of contract
damages on behalf of the same class,

It is not administratively feasible for the trial court to identify
persons who “require” neurodevelopmental therapy but have never
submitted a claim, just as it was impossible in Rios v. Marshall to identify
farmworkers who were deterred by the defendants’ alleged discrimination
from applying for jobs. 100 F.R.D. 395, 403 (S.D. N.Y. 1983). See also
Z.D. v. Group Health Co-op., 2012 WL 1977962 at *13 (finding that class
treatment was not superior in part due to the difficulty in ascertaining
members of the proposed class). Indeed, when the trial court here ordered
Regence to notify class members of certification, the only class members
who were required to be sent direct notice where those who had submitted
neurodevelopmental therapy claims td Regence. See Order Directing
Notice, Appx. 2. It was not administratively feasible to identify those who

did not submit claims.

REGENCE BLUESHIELD’S REPLY IN SUPPORT OF
MOTION FOR DISCRETIONARY REVIEW
OF CLASS CERTIFICATION - 9
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It was error to‘certify a class that is not ascertainable because it
includes persons who (1) by definition have no breach of contract claim
and (2) can never be identified and given notice.” This Court should grant

review,

L CONCLUSION
The Court of Appeals erred in denying discretionary review of the
class-certification order. This Court should accept review.

DATED this 15th day of August, 2013.

CARNEY BADLEY SPELLMAN, P.S.

Bbféﬂ/a’/,

“Timothy J. Parker, WSBA 8797
+ Jason W. Anderson, WSBA No. 30512
Attorneys for Regence BlueShield

701 Fifth Avenue, Suite 3600
Seattle, Washington 98104
(206) 622-8020.
.parker@carneylaw.com
anderson@carneylaw.com
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. CERTIFICATE OF SERVICE

I, Patti Saiden, certify that I am over the age of 18 years and
competent to be a witness herein. On August 15, 2013, I served in the
manner indicated a true and correct copy of the foregoing document on
counsel of record as follows:

‘Attorneys for Plaintiff

Eleanor Hamburger / Richard E. Spoonemore
‘Sirianni Youtz Spoonemore

999 Third Avenue, Suite 3650

Seattle, WA 98104

Fax: 206-223-0246

Email: ehamburger@sylaw.com

. tspoonemore@sylaw.com

VIA legal messenger

] DECLARE UNDER PENALTY OF PERJURY OF .
THE LAWS OF THE STATE OF WASHINGTON
THAT THE FOREGOING IS TRUE AND CORRECT.
DATED this 15th day of August, 2013.

Patti Saiden, Legal Assistant

o —
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. BEATTLE, W{\SHN(.’JON 98104 :
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. , MATERIAL CONSIDERED

Along w:th oral argument the Cour‘c revxewed and consxdered the. pleadmgs ]

Il and record herein, includmg

o Cla s"Mohon:sf Appomtment ofK B and A B.as, Class Representanves,
. Pariial .Summary-judgm’ent on:Breachiof Contract Claimigiand Permanent
' _In]unctlon Pursuant to CR: 65 (@ )(2)

. Dec]aratlon Qf H B and the exhlblts abtached thereto, | ‘

. Declaratxon of Eleaior Hamburger dated ]une 14, 2013 and the exhibits
vattached thereto, e . . :

. Defendant s Opppsinon To I’lamtszs Motlon for (1) Appomtment of Class
. vRepresentatxves, {2) Partial Sammary Judgmention Breach of Contract
Clalms and (8) Permaneént In;urmtion Rursuaritiig CR 65:( a)(Q

’ o :Declaxatw:n of: Dlane Stem, M D dated Iuly 1 2013 L
Bl .leclaration pf T_lmothy Parker and all exhr’mts attached thereto dated
h julyl 2013' T ; r S
. Declara’aoh of Tlmothy T. Parker dated Ma1 ch.12, 2012,
v 'Declaration of T:mothy] Parker dated February 8, 2013; - |

. Declara twn of ]ason W. Andérson dated T*'ebruary 25, 201%

NP

. 'Class 's: Rbply in Support bf C‘lass $ Mohon, .

. Dc.clarahon of Elearror Hamburg,er dated ]uly 8 2013 and all exhibits
attached t;hereto, and -

. Defendant 5 Surreply to Plamtlffs Motion: for (1) Appoxntment of ClaSb
~ Representatives; (3) Partial Sammary Judgmentori Breacliof Contract
-Clalms and (3) Purmanent In)unction Pursuant to CR 65 (a)(Z)

Lo ” L "S}RMN&].Y@UTZ

| ORDER APPOINTING: CluASS REPREQENTATIVES AND I ‘SPOONFVI()‘RP HAMBURGER

' ' .99 THIRD AVENUE,SUITR3650
tSSUING PERMANENT INJUNCTIVE REL]EF 2 . s w,\mumfmw i

ToL.{206) 223-030F + FAX (206) 2250296 -




_'19.'_ _
20.
é“1, |8
R

‘23,

257

26

5 .

Sl ORDER ON APPOINTMENT OF A B AND K B
A CLASS REPRESENTATIVES

. 'I‘he (Zourt hexeby GRANTS the~ Class s, Motlon for Appomtment of KB.and
AB., by- and t:hrough their. pménts I-IB and MB as nepresentatwes of- the class :

] cemﬁad by thé Court of December ‘13 2012 Fmdmgs by the Court regardmg A

. numerosxty, _commonahty and adequacy of class counsel were presented in the Order '

dated December 13, 2012 and are mcorporated herem by reference

A, Typicahty

K B; arid A.B. have claims that: are typxcal of thosa of the class, as’ requared by CZR

\__23 (a)(’%);. They baSe their- clai;ms on’ the same legal theory as those of the lass ds a:
"wholo, H fhat the Pam‘;ty Act requmes Regence to- prowde coVerage for medxcally..' ,
' neceSSary merital. health serv1ces, includmg neurodeVelopmental therapxes desxgned to
; ‘treat quahﬁed DSM mental health conchuons. , Plahmffs A B.. and K. B have made a

‘showmg on. the record that Regence demed thexr cla1ms f01 Speech therapy to treat |

their dxagnoses of 'DSM condimons of éXplesswe/re(:Cptwe langua,ge dworder (DSM |

|| 315:39) betause of Regence s exclusxon of neuzodevelopmental thera pies i theu policy

I Regende has not. refuted that showing They are: we]l posmoned to rc,present the :
71 ititerests of other class members ' '

SRRT:1

B. Adequacy of Representation | s o . N

~ The Court also finds that plamhffs A B and K B are adequate class‘
representa tives pursuant o CR 23 (a )( ),f The clalms advanced by A. B.and’ K B..are not .
in conflict with. any interests.of the proposed class. In pursuing thmr claims, the ramed

piainnffs will necessanly advance the interests of the enhre class‘

€. Ripeness I "’ L %
24

The Couxt also finds' that plamhffs A B. and K B may pursue injunch\re rehef ‘

against Regence to halt the insurer . apphcauam of it$ neurodevelopmental therapy

'mumN\u YouTy -

| ORDER APPO]NT] NG, CL/\SS REPRESENT/\T]VES AND ' o %pOQNEMQRp Ht\\lnl‘RCY‘R
ISBUING PERMANENT lNJUNCIIVE RELIEF '3 o 999 THIRD AVENUE, SUTAE50,

SHATTLE, WASHINGTON. 98104
THL. (206):223-0803  FAN (206) 2ADE
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exclusion. ‘A.B.and K.B, are class members because they have made a showing on the
record that Regence denied their claims for speech therapy to tréat thieir diagnoses of

DSM-IV eonditions of expressive/receptive language -disorder (DSM 315.39) and

| Regence did notirefute it. A.B..and K.B. contend they contifiue to néed speech t'iuex'apy

and represent that they would obtain the therapy. if Regence’s neurodevelopmental
therapy exclusion is not-applied to their claims for services,
. ORDER ON PERMANENT INJUNCTIVE RELIEF

The Court hereby GRANTS the Class's Motion for' Permanent Injunctive Relief
and-enters thie following coriclusions as required by CR 65 (d). DeLongv. Parmclee, 157
Wh, App.119,150:151, 336 P.3d 936 (2010).

1. ‘On December 'iG,,'2012;, the Court concluded. that defendant’s. exclusion of
neurodevelopmental therapies violated Washington public policy and the Mental
Health Parity Act. The Court furthér concluded that “neurodevelopmental therapies”
can be “mental health services” designed to treat mental disorders fisted in the version
of the Diagtiostic and Statistical Mariual (“DSM”) specified in RCW 48.44,341.. Regence
contilnue‘df-‘té a‘p;ply‘jts.nguif‘odeVe_lopman‘ta | thetapy-exclusion’in class members" plans.

2, Now thit;a ¢lass has been certified and class, members with a need for
injuncéive relief have been appointed as. r'épr,aéén.ta-t’iVaS, the. class-has a legal and |
equitable ‘right to summaty judgment on their breach of contract .claims, and
permanent injunctive rélief to requite Regence to cease its: application of. its
neurdgdevelopmental therapy exclusion. -

3, The class P\as‘a.WQILgrounded fear of immediate ‘invasion of that right
given that Regence has not changed its health plan language or. coverage policies for
any insured. based upon the Court's December 13,2012 Order. Regence has: deénied,
and conifinues to deny coverage of class members’ neurodevelopmental therapy under

SIRIANN Y-OU'TY

QRDER. APPGINTING CLASS. REPRESENTATIVES. AND SPOONEMORE HAMBURGER

999, THIRD. AVENULL, SUITE 3650
ISSUING PERM ANEN'I‘ IN]UNCT IVE RELIEF - 4 S A CON, 8704

TrL, (206) 223-0303. Fax (206) 223:0246




the neurodevelopmental, therapy exclusion .(whether from birth in their individual

2 || plans or afterage six in their group plans),
3 4, Regence’s exclusion has catsed class mieémbers actual and substantial
# Il harm and will continue to do $o unless eijoined; With ﬁ_tﬁé‘l§ services; ¢clags miembers
5| are likely to be less disabled, have fewer long-terim care rieeds,and. may avoid costly,
© || complex -and risk:laden “treatment or procedures. Glags Deck, 19, Without. 't‘hllc
7 |l services, children-with conditions that could have been réversed or tréated, end. up.
8. more impaired, with-greater Jong-term furictional disabilities, and at times experience
e devastating and avoidable consequences. 1d, 1 8; see, e.g., ,LaForqst v. Former Clean Air
10 || Holding Co., Inc., 376 F.3d 48, 55 (2d Cir, 2004). Money daniages are insufficient to
'V |l compensate the classifor the resulting de.vetlopmeﬁtai loss. SceVWasliiington Fed'n of State
v\ Employees: (WSEE), Council 38, AFL-CIO™, State, 99" Wik, 2d 878, 891, 665 P:2d 1337 (1983)
130 (itds “well nigh irreftitable” that a cancellation of health.insutarice is-anitfjury thathas
140 noremedy atlaw). ; |
18 5, Usider the balancing of the relative. interests.of the I.pa,rﬁ;'es and the public,
16}l the balance tps in favor of issuing a4 permanent injunction, Kucera v, State, Dept. of
17 || Transp.,. 140 Wn.2d 200, 209, 995 P.2d 63 (2000). The loss of medically necessary
18 | therapies causes actual and substantial injury. In contrést; Regence suffers no hardship
19§ when' it is enjoined from enforcing a provision of its ‘,c'on‘t'racts'.thajt, as this Cour':t‘has
20 || concluded; viclkates statefaw and public poticy. | |
21 q D CONGLUSION
. 22 It is therefore. ORDERED that the Class's Motibn for Appointment of K.B. and
23 || AB. as Class Representatives and Permanent Infunction Pursuant to CR 65(a)X2) is
24 || GRANTED. :
25 ) 1t:is further ORDERED that;:
26 |
"ORDER APT’O\]NT]NG CLASS.REPRESENTATIVES AND ' ‘%P()(SI%%R;};::S’IIEZ)S&?RGI‘R :
"l 1S8UING PERMANENT INJUNCTIVE RELIEF - 5 : . 999, THIRD AVENUE, SUITE 3650

SEATTIE, WABHINGTON 98104
THL, (206) 223-0303  FAX (206) 223-0246
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(1)  The Couitt appoints named plaintiffs K.B. and A,B,, by and through their
parents H.B. ahd M.B;, &Sirad'difiqhéi',l class representatives.
(2)  The provisions coritained in class members’ health plans that exclude

coverage of heurodévelopmental therapies ‘to treat DSM conditions covered by the

Mental Health Parity Act are décla‘_x‘gd invalid, veid and u;n,ehf:orceable by defendant

Regence andits agents,

(3): Defendant shall not apply the neurodevelopmental thenapy exclusxon in
class members’ tiealth plans (whether at Birth: in fhe defendant s indiv;dual plans or
after age 51>< in 'de'fen_da-nt's group plans) to their requests for coverage of
neurodévelopmental therapy setvices.” Defendant shall.review class members’ claims

for . neurodevelopmental therapies without application of the invalid

mneurodevelopmental therapy exclusion, Claims: for neurode'\:/elopmen-tal therapies

shall be subject to all othér contract termis and conditions, including, benefit limits

applicable to $peich -therapy, occupational -therapy, ‘and physical therapy “when
providied to treat medigal conditipns,

(4) Class;courisel shall draft and submit for Court approval a form of notice

within ’féuftéeh”days after entry of this Court’s Order, The proposed, form of notice

shall: inform class members and cofitracted neurodevelopmental therapy ‘providers of
the Court’s Order regarding classwide injunctive relief. Class counsel shall at the

same time, file a.notice plan for review and approval by the Court

DATED- this i@ day of July, 2013,
\(")/ i ff m

Johh By Erlick
Superxor Couz tJudge

SIRIANNI YOUTZ

| ORDER.APEOINTING CI,ASS REPRESENTATIVES AND 'spoom IMORE HAMBURGER

| 18SUING PERMANENT INJUNCTIVE RELIEF -'6 999 THIRD AVENUE, SULIE 3650

SEATILE, WASHINGTON 98104
Tl (206)-223-0303  PAN {206) 223-0246
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1l Presented by:

|/ SIBIANNIYOUTZ .
|| SPOONEMOREHAMBURGER

/s/ Eleanor.Janibirevs

{| Eleanor Hamburger (WSBA #26478)
‘Righard E, Spoonemore {WEBA #2183'%)
Il Attorneys for I’lamtiffs

Agreed.asto.form:

| CARNEY BADLEY SPELLMAN, P,

]ason W Andtefson (’WSBA'#?:OS]Z)

Attorneys-for-Deferdant. Regmce BluéShime'ld'm

CORDER; APPO NT[NG L AES RE
' ISSUING PERMANENT INJINGTIVE RELIEF - 7

y EPRESENTAT(VES AND

PYRIANNE YOUTZ
SPOOREMORI HAMBURGER
909 THIRD AVENUE, SO 3650,
SHATILE, WASHINGTON 98104

1L (200).223-0303, FAX (206).223-0246
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CERTIFICATE OF: SERVICE

I cernfy under penalty ‘of per;ury and in accordance. with' the laws of the State of

Timothy'J. Parker
Jason W. Andérson

'.' served on all counsel of record as indicated below:

x]
(x]

CARNEY B/\DLEY SPC(,LMAN, P.S.
701 Fifth Awvenue, Buité 3600

Seattle, WA 98104

Attomm/q for Defendant Regence Bluebhwld

DATED; July 8, 2013, at Seattle,-Washihgﬁon.

|| Washington, that on July. 8, 2013, 1 causad a copy of the foregoing do.cument to. be

By First-Class Mail

By Enjiajl

Tel, (206) 622-8020

Fax: (206) 467:8215
parker@carneylaw.com.
anderson@carneylaw,.com
williams@carneylaw.coin

saidlen@carneylaw.com

l5/ Eleanor. Hamburger

Eleanor Hamburger (WSBA #26478)

{| ORDER APPOINTING CLASSRERRESENTATIVES AND

ISSUING PERMANENT INJUNCTIVE RELIEF - 8

SIRIANNLYOUTZ
SPOONEMORE HAMBURGER
999 ‘FHIRD AVENUL, SWII 3630
SEATTLE, WASHINGTHN 98104

“[EL. (206) 223-0303 AN (206) 2230246
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: HON, JOUNP, BRLICK
Noted:for Hear mg,. Janvary 11,2013
Without Oral. Argument

‘-:INJ*T&%IE"&SIJPBKI-@I&;CO?UM,GF— WASHINGTON FOR'KING COUNTY

i ,\Giﬂlaudi_ﬂ

| of all elmllauly situated mdl\}lduals

Plaintiffs;
V +

REGENCE BLUESHIELD 4 Washmgton
worporation,

Deferidant,

| NI 11-2:341879 SEA

[AMENDED PROPOSED ]
ORDER APPRQVING FORM OF

 NOTIGR,. DIRECTING NOTICE TO

CLASS MEMBERS AND PROVIDERS,
AND'BSTABLISHING OPT-QUT
PROCEDURE AND.SCHEDULE

THIS MATTER came: befoxe the: Court based upon the: C]ass s Motlon for.Approval of

|| Notice and: Notice Plan, Plaintiffs. were ~1cpnesanted?- vby-. Eleanor -‘,4.Ha-n1‘bu_rgqraand Richaid B,

‘Spoonemore; SIRIANNIYOUTZ SPOONEMORE. Défendant was reprgsénted by Timotliy. J. Parker

and Jason 'W. Anderson, CARNEY BADEEYSPELLIMAN,

The.Cotrt téviewed and considered the pleadings.and record herein; including!

* Class’s: Motiott for Approval‘ of Notlce and. Notlce ‘Plan, and Appendn A and,

Appendix B attadhed thereto;

»  Declaration of ;Rich,ard E. Spo.o.nemom,;,an.d;.lﬂie exhibits attached thereto;

. 'Defe"ridan't’s‘:‘Kosp‘oﬁ’s'ei

o Declaration of Jason W, Anderson in Support ot Rigéiice BlueShicld’s: Response;

and

© The Clags’s Reply.

ORDER APPROVING FORM OF NOTICE, ETC, - 1

SIHIANNI YOUTZ SPOONEMORE.
"999 THIRE AVENUE, SUITE 3650,
SEATTLE, W/\‘?HIN("TON 98104

T, (206) 2030303 Pax (206) 223—0"46




.46 1CD-9 codes to- Class ‘Counsel, and shall mail cliass notices to all individuals identified
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20
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22
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26

Appendix.B 1o the Class’s Motion,

|| 2006.t0 the:present; by usingtl

] -throqgh ifs sxst611?1., it

- Courtregarding the nimiber of oft

il ORDER APPROV,INGFQRMOFN@T'[CE, BTG, w3 999 TrIRD AvER

Based upon the for eé,omg, the Court’ hereby ORDERS: as follows

1, The Court, APPK '®.VES the amendcd form.of: nohce fo-class members-attached as

|| Appendix . A to the: Class’s Reply “The: Court concludes that the' form of notice meets ‘the, |

* “r.eqm-xremcn.ts ofiCivil’ ,Rule.:ZS'(.,ﬁ _(azﬂ):an‘d. due process.

2. The: Court APPROVES thie formi of informational notice to providers attached as

i

3. Regence is directed to identify ‘class memibers on its insured individial plans

from.J anuary 1, 2008 to thie: present; and onritsiinsured non-ERISA group plans from January. 1,

OD-9 codes it'used toiscrs

‘heurodevelopmental ¢laims.as | .

pait.of fi't,,s;-f.‘(i-l,étfiiiﬁ,s;.‘.ﬁbrq.‘f:tfés_;%;. Regeiioe S.'li'{alf.lj-:p{oy-,i-&éz‘thi‘sfJ-i.sff;'of-'-c,l,as-s members along with the listof -

",tv'rh'rough..this process within 30 ,daysr-‘cf)’f.;»tlﬁis Ior{c"ié.t.‘ Regence sl}laj].l-;"bear’:_thc' ¢ost of such hotice
given that the Court has a':l'réa{:‘“i'y"c;:'ht;eyqd partial ,sp_:umrn'azlf}i-;il,l'id‘g;‘mp.g_.’a’;.'t‘ in favor of the Class-on one.
of the key leghl issucs.in {t‘:h‘_e; ,c;z'is;é; See ‘;Hun'tf=v;i;]-)z'gperia[ Merch. “Services, Jnc., 560 F3d 1137,
'1143:44'(9¢h Cit. 2009).

4. Regence is: ditected to- prommently digplay: & link to ‘the ¢lass notice: on its -
webpage within 30 days.6Tthisiorder, |

S5, Repence is -ditedted to .d'istriﬁb'ute the informational notice to all speech,
occupational and. phys:cal thcxaptsts in the, State of Washington which it: camreasonably dentify

wal within. 30 days of. thils: Ordor Regence ‘shall also beag the: |

cost of sucti-notice,

6. Class members who. wish to opt-out of the class.must mail an:opt-out forin to a

|| post office box established by Class Counsel for this putpose. withiin 60 days of the date of this

order. Class Counsel.is direcfed, within {0 d'ay's'l"o‘f the' close ofithe opt-out period, to piovide:

Regence with: -a..co‘py"-of:a'll.'pp‘t,:-bum- received Class Counsel shall 51‘9'9' file a report with - the

duty.received.

SIRIA\!’NI YOUTA SFOONEMORE'

%, SUITE 3650
BEATTEE, WASHINGTON 98104,

TrL.(206) 223- 0303 Fix (206) 223-0246
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|| 'ORDER APPROVING FORM OF NOTICE, BIC; - §

7 ‘Nothing: in-this .o.rd’ér precludes f}th‘e' Class ifrdm.s:se;ﬂezlgc'i;ag 'add;i:"t‘igoﬁa,l,.‘1'-lf;(f>ti"¢éa,i51'.1- the
event theprocess ordered herein ‘ap.p'ears,fins.,ufﬁgf;eiﬁ,t.’t‘o adeqiiate]y reach clags members.
It is' 56 ORDERED. |
DATED this v AI ‘rdazyso:f‘.l‘an_.ﬁary, 2013,

; John P \ﬁxl"‘ 'k
Superior Court Judge

Presented.by:

SIRIANNI YOUTZ SPOONEMORE

/87 Richard E. Spoonémore

Richaid.E. Spoonemore. (WSBA #21833)

Eleaner
Attorfigy

amburgel (WEBA#26478). -
foi Plamntiffs

Agreed-as:to form:;

 CARNEY BADLEY SPELLMAN, S,

TxmothyJ Parket (WSBA #8797)

%JRIA\‘M YOU'I‘/ SPOON IMORE

TeL, (zoa) 23003 Fax (206) 203.0246
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GERTIFICATE OF SERVICE

1 certify, undei ‘pehalty of perjury and in accordance with the laws of thie State of

1| Washihgton, that on J anua.xjy-."l';f(),.;-2'0.'-.153;,,;'I..':c'aU‘_Sed*-'zi copy of the forégoing document to beé served

on all.counsel of record as indicated below:.

Timothy.J. Paiker - : %] By First-Class Mail

Jason W.. Anderson’ [x] By Email

CARNEY BADLEY SPELLMAN; P.S.. Te/ (206).,622 8()20

701 Fiftli Avenug, Suite 3600 ' 74

Sealfle, WA 98104 : : 7}

Attor lzeys'fm Defendam Regeiice BlueS/ue/d o mrc/e/ von@earneviaw.com

williams@carneyliaw.comn
saiden@carieylaw.cony

DATED: January 10, 2013, 4t Seattle,, Was;hi'iigtqnz.-_

Js/ Riehard E. Spoonediore
Rigchard E, Spoonemore (WSBA #21833)

T . BIRIANNT YOUTZ: ")I’OONL‘\!ORL

ORDER APPROVING FORM QF NOTICE, ETC. - 4 999, THIRD AVENT

o o SSRATTLE, WASHINGTON 98104,
TEL.(206)- 2980303 TAX (206) 228-0246-




FREQUENTLY ASKED QUESTIONS

~Regence’s records show that you or your minor child or dependent is or was enrolled in either an individual
{B‘é Ith benefit plan insured by Regence, or a group health plan insured by Regence which was not covered
a federal law known as “ERISA.”

Regence’s records also show that you or your minor child or dependent may be a class member. You or
your minor child or dependant is a class membert if one of you meets the following class definition:

All individuals who:

(L) are; or have been covered under a non-ERISA group “health plan” a
that term is defined by RCW 48.43.005(19), that has been or will be
delivered, issugd for delivery, or renewed on or after January 1, 2006 by
Regence BlueShield, a: Washington corporation, or-and md1v1dual “health
plan” as that term is defined by RCW 48.43. 005(19), that has been or will
be delivered, issued for delivery, or renewed on or after January 1, 2008
by Regence BlueShield, a Washington corporatien, and

(2) have required or require neurodevelopmental therapy for the treatment
of a qualified mental health condition,

A “qualified mental health conditions” is defined as any condition listed in the current Diagnostic and
Statistical Manual of Mental Disorders (“DSM-TV-TR™), other than substance related disorders and life
transition problems (“V” codes) and diagnostic codes 302 through 302.9.

If you are a class member, then this notice explains that the Court has allowed or “certified” a class action
lawsuit that may affect you, You have legal rights and options that you may exercise before the Court holds
a trial,

If you are unsure whether you are included, you can get free help by calling or writing the Class’s lawyers
in this case:
Eleanor Hamburger
Richard E. Spoonemore
SIRIANNI YOUTZ SPOONEMORE & HAMBURGER
999 Third Avenue, Suite 3650
Seattle, WA 98104
(206) 223-0303
www.syslaw.com
chamburger@sylaw.com

In this lawsuit, Plaintiffs allege that Regence illegally excluded and/or limited coverage of medically
necessary neurodevelopmental therapy to treat individuals diagnosed certain neurodevelopmental conditions
(specifically, conditions identified in the DSM-IV-TR). Plaintiffs allege that Regence’s exclusions and
limitations violated the Mental Health Parity Act, breached their health benefit plans and violated
Washington’s Consumer Protection Act.

CLASS'S REPLY RE: APPROVAL
OF NOTICE AND NOTICE PLAN - 9 -2~



In a class action lawsuit, one or more people called “Class Representatives” (in this case, O.8.T. and L.H,,
both minor children diagnosed with neurodevelopmental conditions) sue on behalf of other people who have
similar claims. The people together are a “Class” or “Class Members.” All of the Class Members are called
the Plaintiffs. Regence BlueShield is called the Defendant. One court resolves the issues for everyone in
the C]ass, except for those people who choose to exclude themselves from the Class,

The Court decided that this lawsuit can be a class action because it meets the requirements of Civil Rulc 23,

which governs class actions in Washmgton State,

Regence denies that its exclusion and limitation of coverage for neulodevelopmental therapy violated any
statute, breached its health benefit plans, or violated Washington’s Consumer Protection Act. Regence
denies that the Class is entitled to any of the relief it seeks.

6. (s T Coum claeiilss) whe 0o (il

The Court has ruled that Regence’s exclusion of neurodevelopmental therapy violates Washington public
policy and the Mental Health Parity Act. The Court declared that under the Mental Health Parity Act,
Regence was, and is, required to cover medically necessary neurodevelopmental therapy.,

The Court has not yet ruled on whether Regence is required to pay damages related to its exclusion or
limitation of neurodevelopmental therapy coverage, The Class must prove-their damage claims at trial,

The trial is scheduled to bcgm on Aug,ust 5, 2013,

The Class is asking the Court to eliminate Regence’s exclusionary practices that prevent coverage of

medically necessary neurodevelopmental therapy in its individual and non-ERISA group health benefit
plans,

The Class also wants Regence to reimburse class members for all payments for medically necessary therapy
made while Regence’s exclusionary practices were in place.

The Class further seeks damages under the Washington Consumer Protection Act,
The Class also seeks its attomeys’ fees and costs,

No money is avallable now becausc the case has not gone to trial and the two sides have not settled the case.

There is no guarantee that money ever will be obtained. If money is obtained, you will be notified how to
ask for a share,

By doing nothing, you stay in the Class. If you stay in and the Class is awarded money as a result of
settlement, you will be notified about how to apply for a share.

If you do nothing, however, you will not be able to sue Regence about the same legal claims that are the
subject of this lawsuit., Your claims will be decided by the Orders the Court issues and judgments the Court
makes in this class action.

CLASS'S REPLY RE: APPROVAL

O RIOVTUAR AN AT M AR an ¢ ]



You may ask to be excluded from the lawsuit for any reason. You can ask to be excluded if you do not
want to be part of a lawsuit against Regence.

If you already have your own lawsuit against Regence for the same claims and want to continue with it, you
need to ask to be excluded from the Class.

If you exclude yourself from the Class——which also means to remove yourself from the Class, and is
sometimes called “opting out” of the Class——you will not get any money or benefits from this lawsuit even
if the Plaintiffs obtain them as a result of the trial or from any settlement that may or may not be reached
between Regence and the Plaintiffs, However, you may then be able to sue or continue to sue Regence for
those same claims. In other words, if you exclude yourself from the Class, you will not be legally bound by
the Court’s decisions in this class action,

If you start your own lawsnit against Regence after you exclude yourself, you will have to hire your own
lawyer for that lawsuit, and you’ll have to prove your claims. If you exclude yourself so you can start or
continue your own Jawsuit against Regence, you should talk to your own lawyer soon, because your claims
may be subject to a statute of limitations.
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To ask to be excluded, you must send an “Exclusion or ‘Opt-Out’ Form” by mail, stating that you want to
be excluded from O.8.T. et al., v. Regence BlueShield. Be sure to include your name and address and sign
the letter. An opt out form is attached to this notice at page 6. You must mail your Exclusion Request
postmarked by 2013, to:

0.5.T. Exclusion Request
P.O, Box
Seattle, WA 98104
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The Court decided that the law f irm of Slmnm Youtz Spoonemore & Hamburger is quallf ied to
represent you and all Class Members. The law firm is called the “Class Counsel.” 1t is experienced in
handling class action lawsuits, More information about the law firm, its practice, and its lawyers’
experience is available at www.symslaw,com.

KBRS Touldlloetimylownliawy.e i e

You do not need to hire your own lawyer because Class Counsel is working on your behﬁlf You may
hire your own lawyer and ask him or her to appear in Court for you, if you want someone other than
Class Counsel to Speak for you If you do, you will have to pay that Iawyer.
PT o e ol ; s&; o T i T
If Class Counsel get money or benefits for the Class, it may ask the Court for fees and expenses. You
will not have to pay these fees and expenses. If the Court grants Class Counsel’s request, the fees and
expenses would either be deducted from any money obtained for the Class in this case or paid separately
by Regence,
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As long as the case is not resolved by a settlement or otherwise, Class Counsel will have to prove the
Class’s claims at a trial. The trial date in this case is currently scheduled for August 5, 2013.

CLASS'S REPLY RE: APPROVAL
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‘11;, ! Plaitiff su.b‘ntted chence S Answc1 to the Comphmt ah
Exclusxon chucst form (hard copy 50 incladed at: page:6). You may-alsospeak to otie of the lawyers
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King County. guprmmn CouRT/ WASHINGTONSTATE
©AUSE No. 11-2:34187:0 SEA

EXCLUSION or “OPT OUT" FORM

This:form is fo be completed only by. those mdwnduals who do NOT wish
toremain Class Meémbers-and who:do- NOT want any monetary award
that: may result-from. “this | litigation.

Name: e e e e '

First Ml Last
Address: i

Number and-Street -

Ciy iState T Zip:Code;
Dateof Births, . . Telephon;,

By signing this Fou,:] oertxfy that 1 Kave rcad the Notice to Class. Membcrs and'T understand
that:.

- Tam removing, myself-as.amieniberof the Class,

1 will reeeiverno financial benefit from the Lawsuit.

I have-a sight o pursy

Glaith§ on My -own, with.or, without.:my-own: atforney,

1 understand thdt if I-opt out; my claims:may be affected:by the relevant.
statute:of limitations:and’ that T should discliss’ thc,statute -of limitations ‘with
any-attorrey with. whom T.consult:

Sigiature; . - Date:

City and Stite-where signed:

~Please retuin, thecompleted ~fo'rm"pos;tmm‘¢kéd by: : 2 2013 to
OS8.T. Bxclusion. Request
P.0.Box

Seattle, WA OF104

CLASS'S REPLY, RE:. APRROVAL : o
OF NOTICE-AND. NOTIGE PLAN: 131



OFFICE RECEPTIONIST, CLERK

To: Saiden, Patti
Subject: RE: 89084-6, Regence v. O.8.T., et al.

Rec’'d 8/15/13

Please note that any pleading filed as an attachment to e-mail will be treated as the original,
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Saiden, Patti [mailto:saiden@carneylaw.com]

Sent: Thursday, August 15, 2013 4:33 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: Parker, Tim; Anderson, Jason; Williams, Christine; 'Rick Spoonemore'; 'Ele Hamburger'
Subject: 89084-6, Regence v. O.5.T., et al.

Dear Clerk:

Attached for filing is Petitioner Regence Blueshield’s Reply in Support of Motion for Discretionary Review of
Class Certification.

Case Name: O.S.T. v. Regence Blueshield
Cause #: 89084-6
Filing Attorney:

Jason W. Anderson, WSBA #30512
Carney Badley Spellman

701 5™ Avenue, Suite 3600

Seattle, WA 98104

Tel: 206-622-8020

Fax: 206-467-8215
anderson(@carneylaw,com

Thank you.

i Patti Saiden

| | Legal Assistant
206-607-4109 Direct

Address | Website

ﬁp ELLM f& \f . saiden@carneylaw.com




