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I IDENTITY OF PETITIONER

Petitioner Tanner Russell, the appellant below, asks the Court to

review the decision of Division II of the Court of Appeals referred to in

Section II below.

II. COURT OF APPEALS DECISION

Tanner Russell seeks review of the Court of Appeals opinion

entered on July 30, 2013. A copy of the opinion is attached.

II1.  ISSUES PRESENTED FOR REVIEW

1.

Did the trial court correctly decide that Officer Makein lacked
an objectively reasonable basis for concluding that Mr. Russell
was armed and dangerous?

Did the prosecution fail to prove the lawfulness of the earlier
warrantless frisk that provided the basis for Officer Makein’s
belief that Mr. Russell was armed and dangerous?

After Officer Makein frisked Mr. Russell, removed a small
container from his pocket, and realized it did not contain a gun,
did he lack a valid basis for opening the small container?

Does Wash. Const. art. I, § 7 prohibit an officer conducting a
protective frisk from opening a small container on the theory
that it might possibly contain a miniature weapon such as a
razor blade?



5. Did the state fail to prove Officer Makein obtained valid
consent to search the small container, where he detained Mr.
Russell but didn’t advise him of his Miranda rights or of his
right to refuse consent, and where the prosecution introduced
no evidence establishing Mr. Russell’s intelligence or
educational level?

IV. STATEMENT OF THE CASE

A. Statement of Facts

Police stopped Tanner Russell as he rode his bike through
Centralia at night.! The bicycle lacked a working headlight, and Mr.
Russell had traveled for a short distance in the wrong lane. CP 72. The
stop occurred at 11 pm in the well-lit parking lot of an AM/PM store,
located on one of the busier streets in Centralia. CP 72. Mr. Russell
seemed nervous, but not unusually so. He was compliant and cooperative.
He had no felony history and no history of violence. RP 28-29; CP 73.

The officer who stopped Mr. Russell (Officer Makein) had met
him the previous week during a traffic stop.> CP 72-73. Mr. Russell was
the passenger in a car containing burglary tools. CP 73. The officer
arrested the driver on a felony warrant; the driver told officers that she and

Mr. Russell had planned to commit a vehicle prowl or car theft. CP 73.

" This will be referred to as the September stop.

2 This will be referenced as the August stop.



Mr. Russell did not behave violently or belligerently during the August
encounter. CP 73.
At some point during this August stop, another officer (not
| Makein) frisked Mr. Russell, and found a small two-shot derringer-type
.22 caliber handgun. CP 73. Before the gun was discovered in his pocket,
Mr. Russell twice denied having any weapons. CP 73. The contact
resulted in issuance of a misdemeanor citation. CP 73.

During the September encounter, Makein asked Mr, Russell if he’d
retrieved the derringer (which had apparently been seized during the
earlier incident); Mr. Russell replied that he wanted nothing to do with the
gun. CP 73. Makein then frisked Mr. Russell, and discovered in his pant
pocket a rectangular object, approximately 6”x4”x1”. CP 74. Makein
asked what the object was, and Mr, Russell told him it was ébox. CP 74.

Makein knew that the box itself was not a weapon, but did know
what might be in the box. CP 74. Makein asked if he could remove the
box from the pocket; Mr. Russell acquiesced. CP 74. Mr. Russell had not
been read his Miranda rights or told that he could refuse consent. CP 75;
See RP generally.

The box contained a loaded syringe, which weighed only a fraction
of what the derringer had weighed. CP 75. Mr. Russell acknowledged

_ that the syringe contained methamphetamine. RP 20-21.



Mr. Russell was charged with possession, and he moved to
suppress the evidence. CP 1, 4. Following a hearing, the court granted the
motion and entered Findings of Fact and Conclusions of Law. CP 71.

The prosecution appealed. CP 81.
B. Prior Proceedings

The state charged Tanner Russell with possession of
methamphetamine. CP 1, 4. He filed a motion to suppress the evidence,
arguing that the search was unlawful. The trial court held a hearing and
entered findings, including the following:

The trial court found that

2.3 Officer Makein was only lawfully entitled to detain the
Defendant long enough to ask the Defendant for identification, check the
Defendant’s identification through dispatch, and issue the traftic
infractions. '

2.4 Other than riding his bicycle without a mounted headlamp and
improper bicycle lane travel, Officer Makein had no articulable suspicion
of any criminal activity.

2.5 Since there were no movements that could be interpreted as an
attempt to retrieve a weapon, since the defendant made no threatening
gestures or words, since the location of the stop was in a busy and well lit
area without any evidence that the area was a high crime area, and since
there was no other suspicious conduct, the search of the Defendant was
unjustified under these particular circumstances.

2.6 Even if the search was justifiable, once the container was
removed and in the control of Officer Makein, Officer Makein
acknowledged and the Court so concludes that any perceived threat to



Officer Makein from the container was eliminated and the search of it’s
contents was therefore unreasonable and unjustified.

CP 75-76.

The judge suppressed the evidence. CP 76. The state appealed,

and the Court of Appeals reversed the suppression. See Appendix.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. The Supreme Court should accept review and hold that the state
failed to prove the validity of the warrantless search. The Court of
Appeals decision conflicts with the Supreme Court’s Allen
decision and with other decisions of the Court of Appeals.
Furthermore, this case presents significant questions of
constitutional law that are of substantial public interest and should
be determined by the Supreme Court, RAP 13.4 (b)(1)-(4).

The state and federal constitutions prohibit warrantless searches
and seizures. U.S. Const. Amend. IV; Wash. Const. art. I, § 7. This
general rule is subject to only a few specifically established and well-
delineated exceptions. Arizona v. Gant, 556 U.S. 332, 129 S.Ct. 1710, 173
L.Ed.2d 485 (2009); see also State v. Eisfeldt, 163 Wn.2d 628, 185 P.3d

580 (2008). The state bears a heavy burden to establish one of these



narrowly drawn exceptions. State v. Garvin, 166 Wn.2d 242, 250, 207
P.3d 1266 (2009).?

An officer may perform a protective frisk for weapons under
limited circumstances. To justify such a frisk, the prosecution must prove
the officer knew of specific and articulable facts creating an objectively
reasonable belief that the suspect was armed and presently dangerous.

State v. Harrington, 167 Wn.2d 656, 667-68, 222 P.3d 92 (2009).

1. The state failed to prove that Makein had an objectively
reasonablc belief based on specific and articulable facts that
Mr. Russell was armed and presently dangerous.

Here, Officer Makein lacked a reasonable belief that Mr. Russell
was armed and presently dangerous. Although Makein knew Mr. Russell
had lied about carrying a .22 caliber derringer during the August
encounter, that gun had been seized and Makein had no reason to think
Mr. Russell was armed on this occasion. CP 72-74. Mr. Russell
cooperated fully; he never showed animosity, acted belligerently, or made
suspicious or threatening movements. CP 73, 76. He had cooperated
during the August stop as well. He had no history of violence, and lacked

a felony record. CP 73.

* The state must establish the exception to the warrant requirement by clear and
convincing evidence. Id.



The September encounter took place in a well-lit area adjacent to a
busy street, where businesses remained open late at night. The locale was
not a heavy crime area, and Mr. Russcll was alone. CP 76. The
interaction did not involve a suspicion of any criminal activity: Makein
stopped Mr. Russell because of a bicycling infraction. CP 75-76.

These circumstances did not suggest that Mr. Russell carried a
weapon or posed a threat. Accordingly, Makein should not have frisked

Mr. Russell. Harrington, 167 Wn.2d at 667-668.

2. The state failed to prove the constitutionality of the warrantless
search and seizure that gave rise to the information used to
justify the September frisk.*

The Court of Appeals erroneously found that information
developed during the August stop provided an adequate basis for the
September frisk. Opinion, p. 12-13. This is incorrect.” Even if the facts
known to Makein supported an objectively reasonable belief that Mr.
Russell was armed and dangerous, those facts could not be considered by

the court (when determining the lawfulness of the frisk) if they were

* The Court of Appeals avoided the issue, asserting that Mr. Russell “fail[ed] to cite
supporting authority” for this argument. Opinion, p. 12, n. 6. This is incorrect. Mr. Russell
provided approximately two pages of argument, and cited six cases in support of the
argument,

5 In addition to information from the prior encounter, the Court of Appeals averred
that the stop occurred “during the dark of night,” even while acknowledging that the area
was well-lit, in an area with relatively frequent traffic. Opinion, p. 12.



learned through a violation of Mr. Russell’s rights under the Fourth
Amendment and art. [, § 7.

Evidence obtained through exploitation of an illegal search must
be suppressed as “fruit of the poisonous tree.” State v. Westvang, 174 Wn.
App. 913,301 P.3d 64 (2013). Thus, for example, a court must suppress
evidence when police conduct an illegal frisk, arrest a person based on
evidence found during the frisk, and then search a vehicle incident to the
arrest. State v. Abuan, 161 Wn. App. 135, 147-150, 257 P.3d 1 (2011).
Similarly, suppression is required when police unlawfully search a home,
seize a cell phone during the search, set up a meeting with the defendant
using the cell phone, and then find cocaine in the defendant’s vicinity at
the meeting. State v. Ibarra-Cisneros, 172 Wn.2d 880, 882-886, 263 P.3d
591 (2011).

Here, the Court of Appeals overturned the trial court’s decision
based primarily on information gained during the frisk in the August
encounter. Opinion, p. 12. Specifically, “Makein knew that Russell had
possessed a small pistol..., that Russell had previously lied to officers
about whether he had a gun on his person, that the weapon... was small
enough to be easily hidden..., and that the gun was loaded.” Opinion, p.

12.



Assuming this information justified the September frisk, the
question becomes whether or not Makein obtained the information legally.
If he obtained the information illegally, then the trial court could not
lawfully consider it, and it cannot contribute to a finding that Makein had
an objectively reasonable basis to conclude that Mr. Russell was armed
and presently dangerous. Abuan, 161 Wn. App. at 150; Ibarra-Cisneros,
172 Wn.2d at 885-886.

At the suppression hearing, the state bore the heavy burden of
Jjustifying the September frisk. The state’s burden required it to prove that
Makein’s basis for frisking Mr. Russell was not itself fruit of the
poisonous tree. In other words, the state was obligated to show that the
August frisk did not violate Mr. Russell’s constitutional rights. If the
police illegally frisked Mr. Russell during the August encounter, then the
results of that frisk would be fruits of the poisonous tree. Westvang, 174
Whn. App. at 913.

Makein’s knowledge—of the gun, of its characteristics, of the fact
that it was loaded, and of the fact that Mr. Russell lied about possessing
it—all derived from the August frisk. If the August frisk was unlawful,
then any evidence found during the September frisk would be fruits of the
poisonous tree. Abuan, 161 Wn. App. at 150; Ibarra-Cisneros, 172

Wn.2d at 885-886.



The state presented very limited evidence about the August frisk.
The officer who performed the frisk did not testify, and the record does
not show that s/he had an objectively reasonable basis to believe Mr.
Russell was armed and dangerous at the time. RP 5-46. In the absence of
evidence establishing the validity of the August frisk, the state failed to

meet its heavy burden of proving the validity of the September frisk.

3. Any danger dissipated after Makein took control of the
container.

If an officer discovers an object during a lawful frisk, the officer
can assure himself or herself that it is not a weapon. However, after
establishing that the object is not a weapon, the officer may not continue
to search. State v. Allen, 93 Wn.2d 170, 172, 606 P.2d 1235 (1980). Nor
is the search of a small container justified by the possibility it could
contain a razor blade or other small weapon. State v. Horton, 136 Wn.
App. 29, 38, 146 P.3d 1227 (2006). Otherwise, the scope of a frisk would
be unlimited. Id.

Thus an officer may not search a wallet, even though he initially
believed the wallet might have been a weapon. Allen, 93 Wn.2d at 172.
Similarly, police rﬁay not open a cigarette pack during a protective frisk,

even if the pack initially felt like a weapon. Horton, 136 Wn. App. at 38.

10



Here, Makein acknowledged that he could tell immediately that the
container did not hold the derringer. RP 27. By taking control of the
container, Makein removed any danger: “any perceived threat to Officer
Makein from the container was eliminated and the search of [its] contents
was therefore unreasonable and unjustified.” CP 76.

Despite this, the Court of Appeals erroneously upheld Makein’s
search of the container because of Mr. Russell’s lie during the August
encounter, and “the reality that Makein would be returning the box to
Russell after issuing the traffic infraction.” Opinion, p. 14. But these
factors cannot justify the search. Mr. Russell’s earlier lie about the
derringer did not increase the likelihood that he carried some other
weapon on this occasion: he was not known to carry razor blades or
needles for offensive purposes.

The court’s second justification is equally unpersuasive. An
officer must a/ways return an object determined not to be a weapon. This
cannot justify a preemptive search of any container — such as the wallet in
Allen and the cigarette pack in Horton—that could potentially hide a razor

blade.

4. The Supreme Court should accept review.

The Supreme Court should accept review, reverse the Court of

Appeals, and reinstate the trial court’s decision. The Court of Appeals’

11



decision conflicts with Allen and Horton. Furthermore, this case presents
significant questions of constitutional law that are of substantial public

interest and should be determined by the Supreme Court. RAP 13.4 (b)(1)-

(4).

B. The Supreme Court should accept review and hold that the state
failed to prove that Mr. Russell freely and voluntarily consented to
a search of the container seized by Makein. This case presents
significant questions of constitutional law that are of substantial
public interest and should be determined by the Supreme Court.
RAP 13.4 (b)(3) and (4).

The trial court suppressed the evidence without reaching the issue
of consent. RP 63. The Court of Appeals characterized the evidence of
consent as “sketchy,” and likewise did not reach the issue. Opinion, p. 8.
Nevertheless, because the trial court concluded that Mr. Russell consented
to a search of the container (after it had been illegally seized), Petitioner
asks the Supreme Court to review the issue. See Finding No. 1.26, CP
74.°

A court should suppress evidence obtained following a warrantless
consent search unless the prosecution proves “that the consent was freely
and voluntarily given.” State v. O'Neill, 148 Wn.2d 564, 588-90, 62 P.3d

489 (2003). Courts evaluate consent under the totality of the

8 The court’s conclusion was mislabeled as a finding. It is a legal conclusion,
subject to review de novo. Casterline v. Roberts, 168 Wn. App. 376, 381, 284 P.3d 743
(2012).

12



circumstances. Relevant factors include whether the officer administered
Miranda warnings’ and advised the person consenting of the right to
refuse consent, any restraint imposed upon the person, and the person’s
degree of education and intelligence. Id.

In this case, the trial court erroneously concluded that Mr. Russell
“gave voluntary consent to having the case removed from his pocket and
searched.” CP 74.® The record does not support this conclusion.

Mr. Russell had not been given Miranda wamings or told of his
right to refuse consent. CP 75. Furthermore, the prosecution did not
establish his level of education or intelligence. See RP generally. Finally,
he was restrained at the time he was asked for consent: although not under
arrest, he had been temporarily detained for a bicycling infraction. See
O’Neill, 148 Wn.2d at 589 (“O'Neill's liberty was restrained in that while
not in custody or under arrest, he was not free to leave...”) In addition,
the state presented insufficient evidence that he actually consented:
Makein testified only that Mr. Russell did not “appear to have any

problem” with providing consent. RP 19.

"Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

® This conclusion (mislabeled as a finding of fact) is inconsistent with the court’s
conclusion that once Makein had the container, “any perceived threat... was eliminated and
the search of [its] contents was therefore unreasonable and unjustified.” CP 76.

13



Under these facts, the prosecution failed to prove valid consent.
Accordingly, Finding No. 1.26 must be vacated, and cannot provide a
basis for upholding the search of the container, regardless of the validity
of the initial warrantless frisk. O’Neill, 148 Wn.2d at 588-589.
Furthermore, as the court noted, Officer Makein was not justified in
opening the case once it was in his possession. Thus even if the initial
warrantless frisk was justified, the officer had no basis to remove the case

and inspect its contents. CP 76.

V1. CONCLUSION

The issue here is significant under the State Constitution.
Furthermore, because it could impact a large number of criminal cases, it
is of substantial public interest. The Supreme Court should accept review
pursuant to RAP 13.4(b)(3) and (4). Furthermore, because the Court of
Appeals’ decision conflicts with other appellate decisions, the court should

accept review under RAP 13.4(b)(1) and (2).

14



Respectfully submitted August 27, 2013.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, | No. 43034-7-II
Appellant,
\A |
TANNER ZACHARY ROY RUSSELL, UNPUBLISHED OPINIONI
Respondent.

HUNT, J. — The State of Washington appeals the suberior court’s suppression of evidence
and pretrial dismiésal of drug possession chargés against Tanner Zachary Roy Russell. The State
argues that the superior court erred in ruling that the initial protective frisk was iiﬁproper and that
the officer’s opening of a box found during the frisk was unjustified because (1) the lone
officer’s protective weapons frisk of Russell after a traffic stop was objectively reésdﬁable; 2
the officer’s removal of the box from Russell’s pocket and opening of the box were reasonable
based on the officer’s belief that it might contain a small weapon such as the one Russell had
possessed and lied about during a contact the preceding week; and (3) in the alternative, Russell
consented to the officer’s rembval and opening of the box. Holding that the protective weapons
frisk and opening of the box ‘were reasonable under the circumsfances, we reverée the superior

court’s suppression of evidence found in the box and remand for trial.

~
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FACTS
I. STOP AND SEARCH

On Augﬁst 28, 2011, Centralia Police Officer Derrick Makein came in contact with
Tanner Zachary Roy Russell. Although Russell denied being armed, in his right pants pocket
another officer found a “thin, lightweight [.22 caliber] pistol that could be fully concealed in the
palm of one’s hand,” loaded with one bullet. Clerk’s Papers (CP) at 73 (Findings of Facts (FF)
1.13). The officers apparently confiscated the pistol and issued Russell a misdemeanor citation.

The next week, on September 5, Makein was on night patrol when a bicycle with no
light' rode past him in the oppdsit_e direction and crossed over into the opposing traffic lane.
Makein followed the bicycle into a néarby well-lit AM/PM parking lot located 6n “one of the
busiefst]” streets in the city. CP at 72 (FF 1.6). Makein told the cyclist that he (Makein)_was
detaining him (the cyclist) for the traffic infractions of “riding a bicycle after darkness and for his
lane travel” and that he was not free to leave. CP at 72 (FF 1.8). Recognizing the cyclist as’
Russell, from the previous week’s contact, Makein asked if he had reclaimed his gun;‘ Russell
respohded that he had not.

Russell appeared a bit “jumpy,” but he was cooperative and made no threatening or
furtive movements or gestures. Verbatim Report of Proceedings (VRP) at 28. Aware that
Russell had previously falsely denied possessing a weapon, however, Makein told Russell that he
was going to “frisk him for a weapon” for officer safety reasons. VRP at 16. During the frisk,

Makein felt “a . . . hard boxy type . . . item” in Russell’s right front pants pocket; the item was

' RCW 46.61.780 requires that blcycles being ridden after dark be equipped with a visible front-
mounted headlamp.



No. 43034—7—11')

approximately six-inches long, four-inches wide, and one-to-two inches déep. VRP at 18.
Makein realized that the item itself was not a weapon; but he was concerned that it was large
“enough to contain a weapon similar to the small gun Russell had been carrying on August 28 of

some other unspecified weapon. Russell told Maken that the item was a box.

Makein asked Russell if he “mind[ed]” if he (Makein) removed the box from 'his pocket;

Russell replied that it would be “[o]kay.” »_VRP at 18, 19. 'Malgein then asked Russell if he wouid

consent to Makein’s searching the box; according to Makein, Russell did not “éppear to have any
problem” with that. VRP at 19. The box was a case for a Mini Maglite® flashlight; apparently
it was not Idcked. Concerned that the box could contain a small, lightweight, loaded firearm or

other “weapon that [could] harm [him],” Makein did not shake it before opening it. VRP at 20.

Inﬁde the box, Makein found a syringe filled with methamphetamine. |

| II. PROCEDURE
The State charged Russell with unlawful possession of methaznphetz;mine. Russell

moved to suppress the syringe and its céntents. At the suppression hearing, Makein testiﬁéd as
described above; but he denied hévihg asked Russell whether he had recovered his guri after the

August 28 contact. The superior court questioned Makein a;bout whether any potential danger

had dissipated once he had the box in his hand. Makein admitted that, although any potential

danger was “goﬁe” once he had the box, he still had safety concemns because Russell had
' | previously lied about not possessiﬁg a small hidden weapon, he (Makein) was alone during this

stop, and Russell was not restrained. VRP at 39.
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Russell testified that, before the weapons patdown, Makein had asked if he had retrieved
his gun from the previous encounter and that he had answered, “No.” VRP at 42. Russell did
. not controvert Makein’s testimony that he (Russell) had consented to the removal and search of
the box’s contents during the stop and frisk at issue.>
The superior court granted Russell’s motion, suppressed the methamphetamine, and
entered the following pertinent written findings of fact (FF) and conclusions of law (CL):
I. FINDINGS OF FACT
1.7 Based upon observing the bicyclist having no headlamp [at night] and [the]
lane travel in the opposite lane, Officer Makein decided to make a traffic stop and
turned his vehicle around. Once he caught up to the bicyclist, Officer Makein
made the traffic stop in the AM/PM parking lot. ~
1.8 Officer Makein got out of his patrol vehicle and told the bicyclist that he was
being stopped and detained for the traffic infractions of riding a bicycle after
darkness and for his lane travel. '
1.9 Almost immediately after telling the bicyclist why he was being stopped,
Officer Makein recognized the bicyclist from a prior investigation as the above-

named Defendant Tanner Russell.

'1.10 On August 28, 2011 after mAidni-ght,' Ofﬁcer Makem Vst'opped a motor vehicle
in which the Defendant was a passenger for an equipment violation.
1.11 The driver of the vehicle in the August 28 incident had a felony warrant for

her arrest and further investigation revealed that the driver and Defendant were in
possession of burglary tools. The investigation and interview with the female

2 After the superior court advised that it was suppressing the evidence because the initial frisk
was invalid, the State raised the issue of Russell’s consent to the removal and search of the box.
The superior court agreed that Makein had testified that there was consent, that Russell did not
contradict that testimony, and that this was not a matter of contention “for the purpose of the
record.” VRP at 62. The superior court also stated, however, that because it was suppressing the
evidence based on the invalidity of the initial frisk, it did not reach the issue of whether Russell’'s
consent would have been sufficient. '
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driver revealed that the Defendant and female driver were casing a car and a place
in the area to go back to later to steal a car.

1.12 During the criminal investigation on August 28 into the burglary tools the
Defendant was detained and questioned by Officer Makein. During the
questioning of the Defendant, Officer Makein asked the Defendant very clearly on
two separate occasions whether he had any weapons on his person and the
Defendant lied and said he did not.

1.13 During the August 28 incident while Officer Makein was present, another
officer frisked the Defendant for weapons and found a very small two chamber
.22 caliber pistol (Derringer type) that was.loaded with one round in the
Defendant’s right pant[s] pocket. The pistol was a thin, lightweight pistol that
could be fully concealed in the palm of one’s hand. The pistol appeared to be
designed for close range shooting.

1.14 Duﬁng the prior stop on August 28, 2011, the Defendant did not try to reach
for the gun, was not violent in any way, was not belligerent in any way, and the
result of the August 28, 2011 incident was the issuance of a misdemeanor citation.

1.15 Exhibits 3, 4 and 5 that were admitted into evidence fairly and accurately
depict the very small two chamber .22 caliber pistol (Derringer type) that was
located on the Defendant’s person on August 28, 2011. .

1.16 On September 5, 2011, when Officer Makein recognized that the bicyclist
was the Defendant and someone that had lied about having a loaded gun on him
eight days earlier, Officer Makein told the Defendant that he was going to search

_him for weapons for officer safety reasons. Officer Makein asked the Defendant,
“Did you go and get your firearm back yet?” and the Defendant replied, “No. I
don’t want nothing to do with it.” That conversation took place prior to the
search.

1.17. At the time of the stop, however, Officer Makein had no knowledge or
information that the Defendant was a felon or a violent felon.

1.18 'In deciding he reasonably believed the Defendant may be presently armed,
Officer Makein considered: that the previous August 28 incident was still fresh in
his mind, he was concerned about the Defendant’s prior deception, the time of
day, the fact that there were no other officers present with him, and that the gun
found previously was small enough to be readily concealed and could result in a
lethal shot if used at close range. Officer Makein testified that he was also
concerned that the Defendant could not only be presently armed with a handgun,
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but also with a weapon that could harm him, but what that weapon could have
been was not identified by Officer Makein.

1.19 Officer Makein began to frisk the Defendant for weapons and in the
Deferidant’s right front pocket he felt a hard boxy type item that was
approximately six inches in length, four inches in width, and an inch or two deep.

. 1.21 Officer Makein believed the box felt large enough to contain a weapon such
as found on the Defendant’s person on August 28[, 2011] as well as another
weapon that could harm him. :

1.22 Based on the initial feel of the case, Officer Makein felt he was not able to
immediately eliminate the contents of the case as a possible threat and believed he
needed to check what was in the box for his safety.

1.23 At the time the frisk was occurring, Officer Makein was the only officer -
present. During the initial contact the Defendant appeared somewhat nervous.
The road that the Defendant had been traveling the opposite direction is one of the
-busiest thoroughfares in Centralia, but not too busy late at night.

1.24 Officer Makein then asked the Defendant what the object was and the
Defendant said it was a box. However, when the case was felt by Officer Makein,
he knew that the box itself was not a weapon.

1.25 Once the case was in the officer’s hands, Officer Makein testified that any
perceived danger of what may have been in the case was eliminated. =

1.26 Officer Makein then asked the Defendant if it was okay if he remioved the
case from the Defendant’s pocket and search the case’s contents. The Defendant
gave voluntary consent to have the case removed from his pocket and searched.

1.27 Based upon the dimensions of the box Officer Makein believed it could
have contained a weapon such as the Derringer type pistol seized on Atgust 28,
2011. '

1.28 The pistol from the August 28, 2011 incident appeared to be an older type
~ pistol and did not have any sort of trigger guard.

1.29 Officer Makein did not shake the case prior to opening it because of a
concern that the case might contain a loaded firearm.
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1.30 Because of the very small size of the pistol (Derringer type) from the prior
incident and the size of the case that he was holding, Officer Makein believed the
case could contain a weapon that could harm him although he stated that the
syringe weighed only a fraction of what the pistol weighed. -

1.31 Once the case was opened, Officer Makein located a syringe full of
methamphetamine. This evidence found in the case constitutes the entirety of the
State’s evidence against the Defendant in the above-captioned matter.

1.32 The Defendant was not advised he could withhold his consent to being
- searched or the container opened following the frisk.

II. CONCLUSIONS OF LAW

2.1 Ofﬁcer Makein had a reasonable suspicion that two traffic infractions were
committed by the Defendant. Specifically, riding a bicycle without a Leadlamp
after darkness and improper lane travel.

2.2 Given that Officer Makein had a reasonable suspicion that the Defendant
committed traffic infractions, the stop of the Defendant and the initial detention
and seizure of the Defendant to enforce those traffic infractions was lawful.

2.3 Officer Makein was onIy lawfully entitled to detain the Defendant long
enough to ask the Defendant for identification, check the Defendant 8
identification through dispatch, and issue the traffic infractions.

2.4 Other than ridirig his biéyéle without a mounted _headlanip' and irhpfoper
bicycle lane travel, Officer Makein had no articulable suspicion of any criminal
activity.

2.5 Since there were no movements that could be interpreted as an attempt to
retrieve a weapon, since the Defendant made no threatening gestures or words,
since the location of the stop was in a busy and well lit area without any evidence
that the area was a high crime area, and since there was no other suspicious
conduct, the search of the Defendant was unjustified under these particular
circumstances. -

2.6 Even if the search was justifiable, once the container was removed and in the
control of Officer Makein, Officer Makein acknowledged and the Court so
concludes that any perceived threat to Officer Makein from the container was
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eliminated and the search of it[]s contents was therefore unreasonable and
unjustified.
III. ORDERS

3.1 The Defendant’s motion to suppress all evidence found in the case located on
the Defendant’s person by Officer Makein is hereby granted. .

3.2 The Court’s Order suppressing all evidence under paragraph 3.1 effectively
terminates the State’s case prior to trial.

3.3 Since the Court’s Order effectively terminates the State’s case prior io trial,

this criminal matter is hereby dismissed with prejudice as the suppression order of

this Court leaves the State with insufficient evidence to proceed.
CPat7 2-7 6. The State appeals.

| ANALYSIS

The State argues that the superior court erred in concluding that (1) Makein’s protective
frisk of Russell‘was not justified; and (2) Makein’s opening of the box was unreasonable and
unjustified, particularly in light of the superior court’s contrary finding that Russell voluntarily
consented to Makein’s removing the box from Russell’s pocket and to Makein’s opening the
Bo,x. We hold that the initial protective frisk was justified, .that} Makein’s opeiiing of the box to
search its contents for safety reasons was justified, and that evidence should not have been

suppressed.’

3 Like the superior court, we do not reach the issue of consent to the search of the box; and we do -
not address Russell’s assignment of error to the superior court’s finding of fact 1.26—that he
voluntarily consented to Makein’s removing the box from his (Russell’s) pocket and to Makein’s
opening the box. As the superior court noted, “[T]he evidence wasn’t presented,” and “[w]e
didn’t get there.” VRP at 63. Consistent with the superior court’s observation, we note that,
although the superior court found that Russell consented to the search of the box’s contents, the
evidence in support of this finding is sketchy: When Makein asked Russell if he would consent
to searching the box, Russell did not “appear to have any problem” with that. VRP at 19.
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I. STANDARD OF REVIEW

We review a trial court’s ruling on a motion to suppress to determine whether substantial
evidence supports the trial court’s factual findings and whether its factual ﬁndings support its
conclusions of law; “[e]vidence is substantial when it is enough ‘to persuade a fair-minded
person of the truth of the stated pr'emisé.”’ State v. Garvin, 166 Wn.2d 242, 249, 207 P.3d 1266,
(2009) (quoting State v. Reid, 98 Wn. App. 152, 156, 988 P.2d 1038 (1999)). We consider
unchallenged findings of fact as verities on appeal. State v. Valdez, 167 Wn.2d 761, 767, 224
P.3d 751 (2009). We review the trial court’s conclusions of law de novo. Garvin, 166 Wn.2d at
249. |

II. PROTECTIVE FRISK REASONABLE

The State argues that, despite ruling that Makein’s stop and initial detention were proper,*
the superior court erred in concluding that the protective frisk was not justified. Relying on Stare
v. Collins, 121 Wn.2d 168, 847 P.2d 919 (1993), the State contends that, given Makein’s
knowledge of Russell’s having lied about.possessing a small pistol a week earlier and the
circumstances s'ﬁrféﬁndin_g the stop, Makein had reasonable éaféty concerns that j.ust'iﬁed the
protective frisk. We agree.

A nonconsensual, warrantless, protective frisk for weapons is perrnitted'only when a

313 23

reasonable safety concern exists’” and “‘an officer can point to “specific and articulable facts”
which create an objectively reasonable belief that a suspect is “armed and presently

dangerous.”” State v. Harrington, 167 Wn.2d 656, 667-68, 222 P.3d 92 (2009) (quoting

* Russell does not challenge the legality of the initial stop and detention.



No. 43034-7-11

Collins, 121 Wn.2d at 173 (quoting Terry v. Ohio, 392 U.S. 1, 21-24, 88 S. Ct. 1868, 20 L. Ed.
2d 889 (1968))). “The officer need not be absolutely certain that the individual is armed, only
that a reasonably prudent person in the same circumstances would be warranted that their safety,
or that of others, was in danger.” Harrington, 167 Wn.2d at 667-68. “It is always the State’s-
b{lrden to establish” that an excéption to the warrant requirement applies. State v. Afana, 169
Wn.2d 169, 177, 233 P.3d 879 (2010). |

A. Protective Frisk in Collins

The State argues that Russell’s case is similar.to Collins, in which two officers stopped a
vehicle for having defective brake lights at about 4:00 AM; one officer immediately recognized
Collins from a pre\}ious arrest oh a felony warrant, ordered Collins out of the car, and “conducted
a brief, pat-down frisk of [Collins’s] clothing to search for w.eapons.”l Collins, 121 Wn.2d at
170-71. During the previous arrest, the officer had observed that Collins’s truék contained “a
large amount of either .38 or .357 ammunition, a holster, and a set of handcuffs in the passenger
compartment of the truck,” although.he had found no weapons in the truck when he had searched
it with Collins’ consent. ":.Cbll'ins;' 121 Wn.2d at 171 (internal quotation marks omitted).

During the protective frisk for weapons at issue on appeal, the officer encountered a hard
object in Collins’ back pocket. Collins, 121 Wn.2d at 171. Suspecting the object could be a -
weapon, the officer removed from Collins’ pocket a knife with a three-inch blade; a plastic bag
containing methamphetamine fell out of the same pocketvand the officer arrested Collins for
illegal drug possession. Collins, 121 Wn.2d at 171-72. Later arguing that the frisk was’
unlawful, Collins meed to suppress the drug evidence; the trial court denied the motion to

suppress. Collins, 121 Wn.2d at 172.

10
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When Collins appealed, the State argued that the warrantless frisk was a lawful Terry
“‘stop @d frisk.”” Collins, 121 Wn.2d at 172, Applyiﬁg a “totality of the circumstances” test to
determine whether the frisk was reasonable, our Supfeme Court held that “the circumstances
were sufficient to support a reasonable belief that the defendant posed a threat to the safety of
[the officer] or to the safety of hj§ partner.” Collins, 121 Wn.2d at 174. In so holding, the Court
considered several factors: First, it considered the timing of the stop, which héd occurred in the
early morning while it was still dark, which darkness impaired the officers’ ability to see into the
car Collins was driving at the time of the stop, to “observe [the] defendant,” or to see if others
+ willing to come to Collins’ aid or otherwise interfere’ were; in the area. Collins, 121 Wn.2d at
174-75. Second, the Court obéerved that “an individual who has been stopped may be more
willing to commit violence against a police officer at a time when few people are likely to be
ﬁresent to witness 'it.” Collins, 121 Wn.2d at 175. Third, the Court considered the officer’s
knowledge about Collins’ previous felony arrest and that at the time of this previous felony
arrest, Collins’ car had contained a holster and ammunition, suggesting that Collins had access to
a guh; fhe Court vs}eighed these facts in favor of the frisk’s fea'sonablierﬂiess.‘ CbZlins, 121 Wn2d
at 176.

Noting that where circumstances demonstrate that the officer’s information is réliable, the
Collins Court opined:

[W]hen combined with other circumstances that contribute to a reasonable safety

concern, such information could lead a reasonably careful officer to believe that a

protective frisk should be conducted to protect his or her own safety and the
safety of others.

11
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Collins, 121 Wn.2d_at 177. The Court concluded that the officer’s reliable inforrﬁation that
Collins likely had access to a gun, f‘cbmbined with the fact that the stop occurred at 4 A.M. and
the fact of [the] ldefendant’s prior felony arrest,” gave the officer “objectively reasonable grounds
to be concerned for his personal safety and the safety of others, including his partner.” The
Court held that the frisk and the evidence discovered during the frisk were lawful. Collins, 121
Wn.2d at 177.
B. Prote_:ctive Frisk of Russell
Similarly here, Makein knew that Russell had possessed a small pistol the previous week,
that Russell had previously lied to officers about whether he had a gun on his person, that the
weapon Russell had been carrying a week earlier was small enough to be easily hidden in the_
palm of his hand or his clothiné, and that the gun was loaded. Moreover, the instant stop had
occurred during the dark of night; and, although the area was well-lit with relatively frequent.
traffic, Makein was alone, in contrast to the multiple officers in Collins.> Based on these facts
and Collins, we hold that the shperior court erred in coﬁcludjng that Makein’s initial protéctive

frisk of Russell was unreasonable,® and we reverse its ruling in conclusion of law 2.5.

5 That Makein’s previous contact with Russell had resulted in a misdemeanor charge, rather than
a felony as in Collins, does not sufficiently distinguish Collins for our purposes here.

S Contrary to RAP 10.3(a)(6), Russell fails to cite supporting authority for the following
arguments, which we, therefore, do not address: (1) that the initial protective frisk was unlawful
because the State failed to prove that the August 28, 2011 warrantless frisk a week earlier had
been lawful; and (2) that the reasonableness of Makein’s concern about possible firearms during
his September 5 encounter with Russell was dependent on the lawfulness of the previous week’s
frisk, which had produced the pistol hidden on Russell’s person, possession of which he had
falsely denied.

12



No. 43034-7-

Resolution of the reasonableness and lawfulness of the protective frisk, however, does
not resolve the suppression issue before us. Thus, we next address the legality of Makein’s
removal and opening of the box that he encountgred during his protective frisk of Russell.

I11. REMOVAL OF BOX AND SEARCH OF CONTENTS REASONABLE

The State acknowledges, “[I]t has been held that removing objects such as cigarette packs
or other small containers fo search for miniature weapons, such as razor blades or other small
objects that could be used as a weapon is not reasonable.’; Br. of Appellant at 17 (citing Srate v.
Horton, 136 Wn. App. 29, 38, 146 P.3d 1227 (2006), review denied, 162 Wn.2d 1014 (2008)).
Nevertheless, the State argues here &at (1) Makein’s removal of the box from Russell’s pocket
and search of its contents were lawful; and (2) the trial court erred in concluding that, once

Makein had the box in his possession, any “perceived threat” was “eliminated and the search of

it[ Js contents was therefore unreasonable and unjustified.” ¢ CP at 76 (CL 2.6). The State

" In Horton, Division Three of our court held that an officer’s search of a cigarette pack for
weapons exceeded the permissible scope of a Terry frisk for weapons because (1) once the
officer removed the cigarette pack from the defendant’s clothing, it became clear the object was
not a weapon; and (2) there were no facts suggesting that the defendant was likely to be carrying
any kind of miniature weapon that could he could have concealed in the cigarette pack. Horton,
136 Wn. App. at 37-38.

® The dissent asserts Officer Makein never testified that he would have had any safety concems
had he returned the container to Russell after Makein issued the traffic citations. Dissent at23.
But the evidence does not fully support the superior court’s finding of fact, contained in its
conclusion of law 2.6, that “once the container was removed and in the control of Officer
Makein, Officer Makein acknowledged and the Court so concludes that any perceived threat to
Officer Makein from the container was eliminated.” CP at 76 (CL 2.6). Although Makein did
agree with the first part of this recitation, he testified to the contrary and disagreed with the
second part of this recitation, as two of the superior court’s other unchallenged findings of fact
clearly demonstrate: '

13
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éontends that the removal of the box from Russell’s pocket and examination of iis contents were
reasonable and justified based on Russell’s having previously lied to Makein about whether he
(Russell) possessed a small, easily-concealable pistol and the reality that Makein would be
returning the box to Russell after issuing the traffic infraction.” We agree.

We do not disagree with the dissent’s explanation of Horton in general and our previous
conclusion in Horton that “the justification for the intrusion ends once [the officer] determines
that [the removed container] is not a weapon.” Horton, 136 Wn. App. at 38, cited by the dissent
here at page 21. Nor are we attempting here to expand the scope of a réuﬁne Terry frisk such
that it could be. “essentially unlimited, since the tiniest object can conceivably be used
offensively.” Horton, 136 Wn. App. at 38, cited by the dissent here at page 21. But the

protective search of the box here was not routine. Thus, we agree with the State that, based on

~ . the particular facts of the case before us, Horton is distinguishable.

1.27 Based upon the dimensions of the box Officer Makein believed it could
have contained a weapon such as the Derringer type pistol seized on August 28,
2011.

1.30 Because of the very small size of the pistol (Derringer type) from the prior
incident and the size of the case that he was holding, Officer Makein believed the
case could contain a weapon that could harm him although he stated that the
syringe weighed only a fraction of what the pistol weighed.
CP at 75 (emphasis added). Although the superior court never entered any finding about
Makein’s credibility, based on its repeated recitations of Makein’s testimony to support its
various findings of fact, it appear that the superior court found Makein to have been truthful.

? In the alternative, the State argues that even if Makein’s removal and opening of the box were
not reasonable under the circumstances, the superior court’s finding of fact 1.26 that Russell
voluntarily consented to Makein’s removing the box from his (Russell’s) pocket and opening the
box establishes that the search was a proper consensual search and, thus, legal. As we have
explained in footnote three, we do not address this consent argument.

14
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Unlike in Horton, (1) during an encounter with Makein just a week earlier, Russell had
possessed and concealed a small, iightweight pistol and had lied to him about his possession of
“that weapon; (2) thus, when Makein removed the box from Russell’s pocket, it was not

immediately clear to Makein that the box did not contain a small, easily-coricealable weapon;
and (3) even'though the box was too light to have contained a small pistol of the type that
Russell had concealed the week before, based on his previous experience with Russell, Makein’s
safety concerns were not allayed until he opened the box and determined that it did not contain a
weapon. These specific experiential fact-based safety concerns distinguish this protective search
from routine traffic stops in which the officer has no specific knowledge or experience with the
defendant justifying a heightened degree of caution. Too many officers aré injured or killed in
routine traffic stops where the officer has no knowledge of the defendant’s concealed weapon or
propensity for violence; thus, it c;annot be unreasonable for an officer who already knows- of a
particular defendant’s dangerous propensities to take additional precautions to protect his own
safety.

| Makems ﬁré'v'ioﬁsv expeﬁérice w1th Rﬁéseli ééﬁ"sed.tﬁis heighténéd safety boﬁcem here |
and justified Makein’s search inside the box to be sure it did not contain a weapon that could be
used against him, before returning the box to RuSsell; this box was not a disposable cigarette
pack like tﬁe one found on Horton. Extending a protective search to a small container under
these circumstances does not unreasonably expand the scope of a Terry frisk fo allow a search of
any container no matter how small, which was our concern in Horton (where the officer
apparently had no prior threatening contact with Horton involved a very. small concealed

weapon).

15
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The scope of a protective frisk “is limited to the protective purposes” of the search.
Garvin, 166 Wn.2d at 250. Here, tﬁe pfotective purposes of the initial frisk continued after
Makein removed tﬁe box from Russell’s person: Makein testified, and the superior court found,
that‘(l) despite the box’s small dimensions, it “could have contained a weapon such as the
Derringer type pistol” he had seized from Russell a week earlier during their August 28, 2011
encounter, CP at 75 (FF 1.27); and (2) based on the very small size of the_pistol Russell had
possessed and concealed during the prior incident and the size of the box in his pocket during tﬁe
instant encounter, Makein “believed the case could contain a weapon that could harm him” (even
though the syringe that he eventually found in the box weighed only a fraction of what the pistol
had weighed). CP at 75 (FF 1.30). Furthermore, Makein was alone on patrol that night when he
stopped Russell, thus, increasing the potential danger if Russell once again was secreting a small
| weapon on his pérson.

We recognize that an officer cannot expand the scope of a search once he determines that
an object is not a weapon. See Garvin, 166 Wn.2d at 254-55. But here, Makein wés unable tol
‘make that determination sifnply by remo&iné-tﬁé opaque box from Ruésell;s pocket rbecal»lse. hér
(Makein) could not see into it to verify that it did not contain Russell’s small pistol. Although, as
the trial court notéd, Makein did not have any immediate concern for his safety while the box
was in his possession, he knew that he would have to return the box to Russell after issuing the
trafﬁc citations. Before doing that, however, Makein needed to complete his protective search
by determining whether the box containéd a weapon that Russell could use to inflict harm.

We hold that (1) under these circumstances, opening the box before returning it to

Russell, to determine whether it contained a small pistol, was not an unreasonable expansion of

16
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the initial protective frisk; (2) rather it was reasonable and lawful; and (3) therefore, the superior
court erred in suppressing the evidence on this basis. See State v. Miller, 91 Wn. App. 181, 955
P.2d 810, 961 P.2d 973 (officer did not exceed scope of protective frisk by searching a three-inch
by four-inch by half-inch tin canister taken from hgr}dcuffed defendant’s pocket when the officer
had learned in ﬁaiMng that such a container could hold a .22 caliber Derringer pistol), review
denied, 136 Wn.2d 1016 (1998). ‘Accordingly, we reverse the superior court’s conclusion of law
2.6 ruling that removal and search of the box was unreasonable.

We reverse the superior court’s suppression of the methamphetamine evidence and its
dismissal of the drug possession charge againsf Russell; and we remand for trial.

A majority of the panel having: determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

u‘ﬂ

2.06.040, it is so ordered.

Hunt, J.
I concur:

(fhamson LT

63hanson A.CJ.

17



No. 43034-7-11

QUINN-BRINTNALL, J. (dissenting in part) — While I concur with my colleagues in
Believing that the initial protective frisk of Tanner Zachary Roy Russell was proper, I do not
believe the State satisfied its burden of proving that Officer Derrick Makein was justified in
opening the flashlight container once it became clear that the éontainer did not cont‘ain a weapon.
Accordingly, I would affirm the trial court’s dismissal of the case and dissent from the majority
opinion.

CONSENT TO SEARCH

As a preliminary matter, I believe whether a suspect has consented to thé search of his
‘person (and possessibns) is a threshold question. If Russell consented to the search, the
majority’s analysis of the scobe of Fourth Amendment protection affofded a suspect involved in
a Terry'” stop is unnecessary as the authority to search based on officer safety concerns arises
only in situations where a suspect Has not granted consent. “If it is not necessary to reach a
constitutional question; it is well established policy that we should decline to do so0.” State v.
Speaks, 119 Wn.2d 204, 207, 829 P;2d 1096 (1992). Here, Russell challenges the trial court’s
ﬁn&iﬁg that he gavé consent to search the container and, accordingly, I believe we have a

responsibility to fully address this issue.'!

1 Terry v. Ohio, 392 U.S. 1,21-24, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).

' Russell assigned error to finding of fact 1.26. Russell may raise this issue even though he has
not filed a cross appeal because he is not requesting affirmative relief but is, instead, arguing an
additional ground for affirmance. See RAP 2.4(a); State v. Kindsvogel, 149 Wn.2d 477, 481, 69
P.3d 870 (2003); State v. Bobic, 140 Wn.2d 250, 257-58, 996 P.2d 610 (2000). The majority
does acknowledge Russell’s challenge to finding of fact 1.26 in a footnote, observing that the
trial court’s consent finding is based on “sketchy” evidence. Majority at 8 n.3.

18
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Consent is one of the well-established exceptions to the warrant requirement. See State v.

Ferrier, 136 Wn.2d 103, 111, 960 P.2d 927 (1998). The State must satisfy three requirements to

show that a warrantless, consensual search was valid: (1) The consent must be voluntary, (2) the

person granting consent must have authority to consent, and (3) the search must not exceed the
scope of the consent. State v. Walker, 136 Wn.2d 678, 682, 965 P.2d 1079 (1998). At issue here
is whether substantial evidence supports the superior court’s finding'? that Ru-ssell’s consent to
. Officer Makein’s search of the container was voluntary. It is the State’s burden to show that
consent to search was voluntarily given. State v. Bustamante-Davila, 138 Wn.2d 964, 981, 983
P.2d 590 (1999).

Whether consent was voluntary is a question of fact tﬁe superior court must determine
from the totality of the circumstances. State v. O’Neill, 148 Wn.2d 564, 588, 62 P.3d 489
(2003). No single factor is dispositive, but the factors relevant to whether consent is voluntary
include (1) whether Miranda'® warnings, if applicable, were given before the defendant gave
consent; (2) the defendant’s degree of education and intelligence; and (3) whether the officers ‘
~ advised the defendant that he could refuse to consent. State v. Reichenbach, 153 Wn.2d 126,
132, 101 P.3d 80 (20045; State v. Shoemaker, 85 Wn.2d 207, 212, 533 P.2d 123 (1975). The
court may_also weigh any express or implied claims of police authority to search, previous illegal

actions of the police, the defendant’s cooperation, and police deception as to identity or purpose.

12 Russell argues that the superior court improperly characterized this as a finding of fact and that
" it is actually a conclusion of law. But whether consent is voluntarily given is a question of fact.
- State v. O’Neill, 148 Wn.2d 564, 588, 62 P.3d 489 (2003).

1 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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Reichenbach, 153 Wn.2d at 132. Although knowledge of the right to refuse consent and the
giving of Miranda warnings are relevant, they are not ﬁccessary prerequisites to voluntary
consent. State v. Nelson, 47 Wn. App. 157, 163, 734 P.2d 516 (1.987)t Further, the fact that an
individual is in police custody does not aloné establish coerced consent. Nelson, 47 Wn. App. at
163.

Here, Officer Makein testified that when he felt the container in Russell’s pocket, he
aéked Russcil if he “mind[ed]” if he (Makein) removed the container from -his pocket, and
Russell told Makein it was “[o]kay.” Report of Proceedings (RP) at 18-19. Makein also asked
Russell if he would consent to Makein’s searching the container, and Russell did not “appear to
have any problem” with that. RP at 19. This was the entirety of the evidence regarding
Russell’s consent..

Officer Makein did not testify that Russell actually consented to him (Makein) searching
the container. Makein testified only that Russell did not “appear to have any problem” with the
search. VRP at 19. Furthermore, there is no evidence in the repord that (1) Makein advised
Russell of his nght to ‘fefl;lse or limit conseht, (2)"Make“in advised Russell of his Miranda rights,
or (3) established Russell’s education or intelligence. And the record clearly shows that Makein
had detained Russell and told him he was not free to leave before he (Makein) searched the
container, Given that it was the State’s burden to establish voluntary consent, I would hold that
the record does not support a finding that Russell voluntarily consent\ed to Makein’s opening and

searching the container.
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SEARCH OF CONTAINER

I do not take issue with the majority’s determination that Officer Makein was justified in
frisking Russell in light of officer safety concemé and its application of State v. Collins, 121
Wn.2d 168, 847 P.2d 919 (1993), to this case. However, because 1 agre;e with the trial court that
the State failed to establish that Makein reasonably believed Russell’s flashlight container
potentially concealed a dangerous weapon, I dissent. Contrary to the majority, I believe State v.
Horton, 136 Wn. App. 29, 38, 146 P.3d 1227 (2006), review denied, 162 Wn.2d 1014 (2008),
should guide our decision.

In Horton, Diviéion Three of this court held that. an officer’s search of a cigarette pack for
weapons exceeded the permissible scopé of a Terry frisk. As this court explained,

Incident to a Terry investigative stop, an officer may perform a superficial
pat down of the outer clothing for weapons, if the particular circumstances present
grounds for concern for officer safety. The protective search must be justified in
scope throughout the duration of the search. State v. Fowler, 76 Wn. App. 168,
172, 883 P.2d 338 (1994) (citing State v. Hudson, 124 Wn.2d 107, 112, 874 P.2d
160 (1994))[, review denied, 126 Wn.2d 1009 (1995)].

The officer may withdraw an object if it feels like it might be a weapon.

_ [Fowler, 76 Wn. App. at 172-73.] But if the officer withdraws a cigarette pack
under this rationale, the justification for the intrusion ends once he determines it is
not a weapon. [Fowler, 76 Wn. App.] at 172-73. The court reached the same
conclusion in State v. Allen, where the contents of a wallet were suppressed. State
v. Allen, 93 Wn.2d 170, 172, 606 P.2d 1235 (1980); see also [State v.] Broadnax,
98 Wn.2d [289,] 297, 654 P.2d 96 [(1982), abrogated by Minnesota v. Dickerson,
508 U.S. 366, 113 S. Ct. 2130, 124 L. Ed. 2d 334 (1993)].

If we accept the State’s argument, the scope of a Terry frisk is essentially
unlimited, since the tiniest object can conceivably be used offensively. We find
no authority for this proposition. And the State directs us to none. Only objects
that feel like they could be used as weapons in a superficial pat down of the outer
clothing may be removed and examined under Terry.

Nothing in the particular circumstances here suggested that Mr. Horton’s
weapon of choice was likely to be a razor blade or paper clip. And the deputy
could certainly have protected himself (the object of a Terry search) from
miniature weapons by tossing the pack out of reach.
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Significantly, the deputy testified that he routinely searches people for
contraband as well as weapons: “You're going to search them for weapons and

along with other things that may be harmful or that may be illegal.” RP at 10.

This, of course, is not the legitimate scope of a Terry frisk. State v. Day, 130 Wn.

App. 622, 626, 124 P.3d 335 (2005), [rev'd, 161 Wn.2d 889, 168 P.3d 1265

(2007)]. The inside of the cigarette pack was, then, beyond the lawful scope of

Terry. ' : _

Horton, 136. Wn. App. at 38-39.

Here, while Officer Makein’s testimony established his concern that Russell’s flashlight
container may contain a miniature gun like the type he possessed during their earlier encounter,
Makein acknowledged that the syringe inside the container weighed only a fraction of what the
gun had weighed. Accordingly, after Makein removed the container from Russell’s pocket, as in
Horton, he knew the container did not contain a gun and it was unreasonable for him to search its
contents. Although Makein suggested that the container could have contained some other
weapon, the State presented no evidence establishing that this was a reasonable suspicion. And,

as in Horton, if we “accept the State’s argument, the scope of a Terry frisk is essentially

unlimited, since the tiniest object can conceivably be used offensively.” 136 Wn. App. at 38.

Officer Makein testified to no knowledge that Russell carried other Wéaponé besides the

small gun in the past, and there was no evidence during this particular contact that Russell was
‘acting in a manner that suggested that he was a thréat. Further, Makein never testified that he -
would have had any safety concerns had he returned the container to Russell after he (Makein)
had finished issuing the traffic citations.

Because it was the State’s Burden at the suppréssion hearing to establish that the search of
the container was proper, it was the State’s responsibility to present evidence regarding whether

Officer Makein would have been concerned for his safety once the contact ended had he returned
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the éontainer to Makein, State v. Afana, 169 Wn.2d 169, 177, 233 P.3d 879‘ (2010). The State
failed to meet that burden here. Accordingly, I would hold that the superior court did not err
when it concluded that the search of the container was improper because the record does not
support the trial court’s consent finding and once “any perceived threat to Officer Makein from
the container was eliminated” expanding the scope of the search was unreasonable. Clerk’s
-Papers at 76. 1 would affirm the trial couﬁ’s suppression of the evidence and dismissal of the

State’s case against Russell.

ﬁWML/J

QUINN-BRINTNALL, J.
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