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L. IDENTITY OF PETITIONER

Peter R. Barton (‘“Petitioner”) is an indigent criminal defendant
charged in the Superior Court of Snohomish County with rape of a child in
the first degree. He is in custody in the Snohomish County Jail.
Petitioner’s trial date is currently set for January 26, 2012, but this date
may be continued by the trial court.

II. DECISION BELOW

Pursuant to RAP 2.3(b), Petitioner seeks discretionary review of an
order entered by the trial court on October 18, 2012 (the “October 18
Order”). A copy of the written order is in fhe Appendix at APP052.
Because his liberty interest is at stake and he cannot otherwise obtain
meaningful review of the constitutional bail issues in this case, Petitioner
also asks this Court to consider his motion for discretionary review on an
expeditéd basis pursuant to RAP 17.4(b), and to accelerate review on the -
merits pursuant to RAP 18.12,

The October 18 Order denied Petitioner’s motion to strike the
requirement that he post $50,000 (out of a total bail amount of $500,000)
in “cash or other security.” The result of this ruling, unless reversed, is to
deny Peﬁtionér his right to bail “by sufficient sureties” under Article 1,
Section 20 of the Washington State Constitution (“Section 20”), and his

right to Equal Protection under the Fourteenth Amendment to the United
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States Constitution and Article I, Section 12 of the Washington State
Constitution.
ITI. ISSUES PRESENTED FOR REVIEW
The issues presented for review are as follows:
1. Did the October 18 Order constitute probable error that
substantially alters the status quo and substantially limits Mr. Barton’s
freedom to act on the grounds that the order:

a. denied Mr. Barton his right to bail “by sufficient
sureties” guaranteed by Article I, Section 20 of the Washington
Constitution by specifying that he could secure his pretrial release
only by posting $50,000 in cash or other security with the court;

b. created a conflict with Article I, Section 20 of the
Washington Constitution by interpreting Superior Court Criminal
Rule 3.2(b)(4) as precluding the option of posting bail with a:
surety; and

c.  violated the Equal Protection Clauses of the United
States and Washington Constitutions by requiring an indigent
defendant to post $50,000 in cash or other security with the court
to secure his pre-trial release?

2. Did the October 18 Order so far depart from the accepted
and usual course of judicial proceedings as to call for review by this Court,
in that the order accepted a novel approach to bail proposed by the
Snohomish County Prosecuting Attorney as a remedy for his failure to

persuade the legislature to modify the state’s bail system. |
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IV. STATEMENT OF THE CASE

On August 13, 2012, Petitioner pleaded not guilty to the charged
crime of Rape of a Child in the First Degree. APP001-03. Initially, bail
was set at $250,000, though the court held over to the following day its
decision regarding the prosecutor"s request that ten percent of that amount
be deposited in cash with the registry of the court. Petitioner objected to
the extraordinar}l/ “cash-only” aspect of the State’s requesf. APP001-03.

On August 14, 2012, the State amended its propoéed bail amount
to $1,000,000, while retaining its request to “require that if the defendant
posts bail that ten percent of that be paid in cash to the clerk’s office.”
APP003, o

On Auguét 15,2012, the Court increased the bail amount to
$500,000, and ordered that Petitioner “must post ten percent of the bail in
cash.” APP004-06.

On August 22, 2012, Petitioner filed a Mqtion to Strike “Cash
Only” Provision on Order on Detention. APP019-26. Following
subsequent briefing (APP027-51), the Court entered the October 18 Order.
The October 18 Order amended and superseded the August 15 order such
that the requirement that Petitioner post ten percent “cash” with the
registry of the court was modified to a requirement that he post ten percent

“cash or other security.,” APP052. The State contended that this order
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was consistent with Section 20 of the state constitution on the ground that
the defendant was free to borrow the $50,000 in cash or other property
from a third party, including family, friends, or a commercial bail
bondsman. APP048-49. The trial court denied the motion and declined to
allow use of a surety. APP052; APP(078-79.

On November 16, 2012, Petitioner timely filed a Notice for
Discretionary Review. APP081-84.

Petitioner remains in custody in the Snohomish County Jail.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

This Court should grant review pursuant to RAP 2.3(b)(2) and (3)
because the October 18 Order issued by the Snohomish County Superior
Court and that court’s inferpretation of CtR 3.2(b)(4) deny Petitioner
access té a surety and are difectly in conflict with Article I, Section 20 of
the Washington State Constitution, this State’s system of bail based on
that constitutional provision, and .the Equal Protection Clauses. For the
reasons discussed below, the October 18 Order constitutes probable error
that alters the status quo and limits Petitioner’s freedom to act, and so far
departs from the accepted and usual course of judicial proceedings as to
call for review by this Court.

This case involves a criminal defendant’s right to bail, one of the

essential bulwarks of the presumption of innocence. See Wa, Const. art. 1,
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§ 20; State v. French, 88 Wn. App. 586, 593, 945 P.2d 752 (1997) (“The
allowance of ﬁreconviction bail recognizes the presumption of
innocence.”). A chief reason that bail exists is to give meaning to a
defendant’s presumption of innocence by limiting the government’s ability
to detain him before trial. State éx rel. Wallen v. Noe, 78 Wn.2d 484, 487,
‘475 P.2d 787 (1970); see also Westerman v. Cary, 125 Wn.2d 277, 291,
892 P.2d 1067 (1995). “The posting of a secured bond fully protects the
court’s interest in having the defendant appear because the third party
surety (a family member, friend, or commercial bail bondsman) has both a
strong incentive to guarantee the defendant’s appearance, and the ability to
ensure appearance.” State v. Hance, 910 A.2d 874, 878 (Vt. 2006).

The purpose of the “sufficient sureties” clause is to facilitate a
defendant’s efforts to obtain bail in reality, rather than just in theory. See,
e.g., State v. Brooks, 604 N.W.2d 345, 350 (Minn. 2000) (“The clause is
intended to protect the accused rather than the courts.”); Hance, 910 A.2d
at 880 (““[1]t is apparent that clause is primarily aimed at protecting a
defendant’s liberty interest and, concomitantly, serving the court’s interest

in having the defendant appear at trial.”).
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A, This Case is Appropriate for Discretionary Review
Under RAP 2.3(b)(2).

Under RAP 2.3(b)(2), this Court grants discretionary review where
the trial cburt has committed “probable error” that “substantially alters the
status quo or substantially limits the freedom ofa party to act.”

This Court’s decision in City of Yakima v. Mollett, 115 Wn. App.
604, 63 P.3d 177 (2003), demonstrates that discretionary review should be
granted here. That case involvedA review of tﬁe question whether CrRLJ
3.2(b)(5)! could be interpreted to permit cash-only bail in light of Section
20 of the Washington constitution, This Court granted review because
“[t]he proper form of bail is a matter of continuing and substantial public
interest. The lack of applicable case law in Washingﬁon and the record
below illustrate a need to provide judicial guidance on this issue.” Mollett,
115 Wn. App. at 607.

The issues in the instant case present an éven more compelling
case for judicial review. The trial court’s ruling has the potential to affect
many criminal defendants, and the proper form of bail remains a matter of
substantial public interest. There continues to be a dearth of case law in

Washington on this issue. Moreover, the trial court’s interpretation of

! The district court in Mollett applied CrRLJ 3.2, which is nearly identical to CrR 3.2,
applicable in superior court. See Harris v. Charles, 171 Wn.2d 455, 467,256 P.3d 328
(2011) (examining intent behind CrR 3.2 on appeal from district court that applied CrRLJ
3.2, “because CrRLJ 3.2 is the nearly identical rule for district courts™).
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CrR 3.2(b)(4)—that requiring a defendant to post ten percent of the total
bail amount in cash or other security with the court is the same as the
defendant paying a baﬂ bondsman a fee equal to ten percent of the total
bail amount—is manifestly inconsistent with the meaning of the term -
“sureties” in that section.

1. The October 18 Order Constitutes Probable
Error Because it Violates Petitioner’s Right
under Article I, Section 20 of the Washington
Constitution to Bail by “Sufficient Sureties.”

a, The Term “Sureties” In the State
Constitution Has a Specific Meaning
Ignored by the Trial Court.

The Court’s October 18 Order constitutes probable error because it
violates Article I, Section 20 of the Washington Constitution, which
provides:

SECTION 20 BAIL, WHEN AUTHORIZED. All
persons charged with crime shall be bailable by sufficient
sureties, except for capital offenses when the proof is
evident, or the presumption great. Bail may be denied for
offenses punishable by the possibility of life in prison upon
a showing by clear and convincing evidence of a propensity
for violence that creates a substantial likelihood of danger
to the community or any persons, subject to such
limitations as shall be determined by the legislature.
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(emphasis added).? The trial court believed that posting cash or security
with the court satisfies Section 20’s guarantee of access to “sureties,
even thoxigh the court’s ruling defines the term “security” in CtR 3.2(b)(4)
as real or personal property, not a surety bond. This ignores the presence
and meaning of the term “sureties” in the text of Section 20. See APP078-
79.

“When interpreting provisions of the state constitution, [courts]
look first to the plain language of the text and . . . accord it its reasonable
interpretation.’f City of Bothell v. Barnhart, 156 Wn, App. 531, 535, 234
P.3d 264 (2010) (quoting Wash. Water Jet Workers Ass’n v. Yarborough,
151 Wn.2d 470,477, 90 P.3d 42 (2004)). “If a constitutional provision is
plain and unambiguous on its face, then no construction or interpretation is
necessary or permissible.” Id. (quoting City of Woodinville v. Northshore
United Church of Christ, 166 Wn.2d 633, 650, 211 P.3d 406 (2009)).

Here, the constitutional text is plain and unambiguous—when bail
is allowed, the accused is entitled to release upon the posting of bail “by
sufficient sureties.” A “surety” is “a third party who guarantees the
accused’s appearance in exchange er accepting the substantial financial

obligation that will be imposed should the accused fail to appear.” Hance,

? Petitioner is not being tried for a capital offense. Nor was he denied bail pursuant to
Section 20’s second sentence. As a consequence, Petitioner is constitutionally entitled to
bail “by sufficient sureties.”
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910 A.2d at 882; see also Brooks, 604 N.W.2d at 353; Smith v. Leis, 835
N.E.2d 5, 14 (Ohio 2005) (quoting Black’s Law Dictionary 1482 (8th ed.
2004)).

Washington courts have ascribed specific, distinguishing
definitions to “cash bail,” “bail bond,” and “surety.” In re Marriage of
Bralley v. Cnty. of Snohomish, 70 Wn. App. 646, 652, 855 P.2d 1174
(1993). The Bralley court explained that

[t]he definitions highlight the fact that a person who posts a

bond, or a surety, has a special role in the production and

security of the accused. This person is responsible if the
accused does not appear at the required time. However, in

the case of cash bail, the appearance of the accused is

assured by the security of the money itself, and the person

who posted the money has no special role in the process.
. Depositers of cash bail are not sureties.,

Id. at 653 (quoting 8 C.J.S. Bail §§ 88, 89 at 109, 111 (1988)) (emphases
added). Cash does not constitute a surety. Smith, 853 N.E. 2d at 14, n.2.
Real or personal property is no different from césh in this context; it also
does not constitute a surety. See Lewis Bail Bond Co. v. Gen. Sessions Ct,
of Madison Cnty., 1997 WL 71 1137, at *5 (Tenn. Ct. App. Nov. 12, 1997)
(APP094-97).

Petitiqner was denied his constitutional right to utilize a surety .to
post bail when the trial court required that he post “$50,000 cash or other

security” with the registry of the court to secure his pre-trial release.
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APP052. The trial court erred because the trial court’s definition of “cash
or other security,” i.e. cash or property, does not allow the posting of bail
by “sufficient sureties.”
b. Cash-Only Bail is Prohibited

In City of Yakima v. Mollett, 115 Wn. App. 604, 63 P.3d 177
(2003), a trial court imposed a $10,100 “cash-only” bail® against a
defendant pursuant to CrRLJ 3.2(b)(5) and (b)(7). This Court reversed,
having been persuaded by the reasoning of State ex. rel. Jones v. Hendon,
609 N.E.2d 541 (Ohio 1993):

“Once a judge chooses [the Ohio equivalent of CrR

3.2(b)(5)] and sets the amount of bond, we find no

legitimate purpose in further specifying the form of bond

which may be posted.” The Hendon court further

reasoned that the result of “cash only” bail would be to

“restrict the accused’s access to a surety” in violation of

the Ohio constitution. Ohio’s constitution “provides in

part that ‘[a}ll persons shall be bailable by sufficient

sureties’ in noncapital cases.”
Mollett, 115 Wn, App. at 609 (citations omitted) (emphasis added).

Mollett did not reach the ciuestion of whether Washington’s
constitution would permit “cash-only” bail, because the court interpreted
CrRLJ 3.2(b)(5) to preclude cash-only bail. But the Ohio Supreme Court,

construing a provision identical to Section 20, confronted the

constitutional question squarely in Smith v. Leis, 835 N.E.2d 5 (Ohio

3 This amount included $10,000 bail and a $100 warrant fee, both “cash only.” Mollett,
115 Wn, App. at 606.

10
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2005). Smith upheld the Ohio Supreme Court’s previous determinations
that “an accused . . . charged .with a noncapital offense [had] an absolute
constitutional right to bail by sufficient sureties,” Id. at 12. Consequently,
a cash-only requirement for ba.il was unconstitutional. /d. at 16. The same
is obviously true for cash equivalents, such as real or personal property-
only bail. See Lewis Bail Bond Co., 1997 WL 711137, at *5 (APP090).
C011sistent with Smith, the majority of cases across the country
have prohibited “cash—onlj” bail, holding that defendants have an absolute
right to have a surety post bail on their behalf pursuant to cénstitutional
bail provisions similar to Section 20. See, e.g., Two Jinn, Inc. v. District
Ct. of the Fourth Jud. Dist., 249 P.3d 840 (Idaho 2011) (“[T]he Idaho
Coﬁstitution prevents cash-only bail prior to conviction of noncapital
offenses.”); Hance, 910 A.2d at 881-82 (“Our Constitution provides that
‘all persons shall be bailable by sufficient sureties.” Vt. Const. ch, II, § 40,
To permit imposition of cash-only bail would impermissibly restrict an
accused’s ability to negotiate with a surety to avoid pretrial confinement
upon a promise ofappearance.”); Brooks, 604 N,W.2d at 352 (“Our next
step is to determine whether the phrase ‘sufficient sureties’ as used in
Minnesota’s Constitution is ambiguous and whether it prohibits cash only
bail. We conclude that this phrase is unambiguous aﬁd that it prohibits

cash only bail.”); State v. Rodriguez, 628 P.2d 280, 284-85 (Mont. 1981)

11
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(noting, in moot case, that rlequiring $10,000 cash on $25,000 bail would
: “effectively undermine the constitutional guarantee of bail by ‘sufficient
sureties’”); Lewis Bail Bond Co., 1997 WL 711137, at *5 (APP090); State
v. Golden, 546 So. 2d 501,502-03 (La. Ct. App. 1989); see also Sawyer v.
Barbour, 300 P.2d 187, 193 (Cal. App. 1956) (noting that requiring
penalty assessment in cash when person is admitted td bail might impair.
right to bail on sufficient sureties in violation of Article I, § 6 of Califorr.lia‘
Constitution).

c. There Is No Substantive Difference

Between Ten Percent Cash-Only Bail And
100 Percent Cash-Only Bail.

In the case at bar, the ten percent cash or property requirement
operates identiceﬂly to impermissible 100 percent cash-only bail
requirements. If a $50,000 bail order with a 100 percent cash (or
property) requirement is improper—and it surely is under the case law
discussed above—then it must be the case that a $500,000 bail order with
a ten percent cash (or property) requirement is also improper. In both
situations the defendant must have $50,000 cash to secure his pretrial
release, and in both situations the defendant is denied access to a surety as

guaranteed by the state constitution.

12
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2. The October 18 Order Constitutes Probable

Error Because It Interpreted Criminal Court
Rule 3.2 in a Manner That Conflicts with Section
20. ‘

The trial court’s interpretation of CrR 3.2(b)(4)——reqqiring the
posting of cash or other security, but denyiﬁg the use of ‘a surety—puts the
rulle.in conflict with Section 20 of the state constitution. As this Court
found in Mollett, in connection with CrRLJ 3‘2(b)(5), CrR 3.2(b)(4)
should be interpreted to avoid a conflict with the state constitution. See |
Mollett, 115 Wn. App. at 179 (citing State v. Hall, 95 Wash.2d 536, 539,
627 P.2d 101 (1981)) (noting an appellate court will avoid a constitutional
issue if it can find any other basis for its decision); see also In re Williams,
121 Wn.2d 655, 665, 853 P.2d 444 (1993). This court should accept
review to confirm that CrR 3.2(b)(4) must be interpreted to allow the use |
of a surety to post bail.

To ensure consistency with Section 20, the phrase “other security”
in CrR 3.2(b)(4) must include a surety bond, as well as property or other
collateral provided by the defendant. This interpretation is consietent with
the language and structure of CrR 3.2, which contains subsections running
from (b)(1) to (b)(7) in order of least to most restrictive bail conditions.

- This interpretation would also avoid a conflict between CrR 3.2(b)(4) and

Section 20. The trial court erred by ignoring this issue and adopting an

13
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interpretation of CrR 3.2(b)(4) that puts the rule directly in conflict with
the Washington Constitution.
3. The October 18 Order Also Constituted

Probable Error Because it Violated the Equal
Protection Clause.

The trial court’s imposition of a $50,000 cash or security
requirement also should be rejected as a violation of the Equal Protection
Clauses of the state and federal constitutions. Requiring Petitioner to post
$50,000 in cash or security would place a nearly insurmountable ‘obstacle

-to obtaining bail on indigent defendants. “In criminal trials a State can no
more discriminate on account of poverty than on account of religion, race,
~orcolor.” Griffinv. lllinois, 351 U.S. 12, 17 (1956).

“Equal Protection requires that persons similarly situated receive.
like treatment.” In re.Fogle, 128 Wn.2d 56, 62, 904 P.2d 722 (1995)
(citing In re Mota, 114 Wn.2d 465, 475, 788 P.2d 538 (1990));
Westerman, 125 Wn.2d 465, 294, 892 P.2d 1067 (1995). Courts utilize
one of three standards to determine whether an equal protection violation
has occurred: (1) strict scrutiny; (2) intermediate scrutiny; or (3) rational
basis review. See, e.g., Westerman, 125 Wn.2d at 294,

Intermediate scrutiny applies here because the trial court’s
interpretation of the applicable rule implicates “both an important right

(the right to liberty) and a semi-suspect class not accountable for its status

14
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(the poor).” Id. at 294 (quoting State v. Schaaf, 109 Wn.2d 1, 17, 743
P.2d 240 (1987)); see also In re Mota, 114 Wn,2d at 474 (explaining that

13

defendant’s “inability to obtain pretrial release was due to indigency . . .
the denial of a liberty interest due to a classification based on wealth is
subject to intermediate scrutiny.”), superceded by statute on other
grounds, RCW 9.94A.150, as recognized in Inbre Williams, 121 Wn.2d
655, 853 P.2d 444 (1993); State v. Danis, 64 Wn. App. 814, 818, 826 P.2d
1096 (1992) (“[I]ntermediate scrutiny is applicable to statutory
classifications which involve deprivation of liberty and what we would
term a ‘semi-suspect’ class, such as the poor.”) (emphasis added). The
Court should apply intermediate scrutiny here both because Petitioner is
indigent, APP085-91, and because he is being deprived of a substantial
liberty interest—his freedom pending trial—by virtue of the trial court’s
actions.

“Under intermediate scrutiny, the state must prove the law furthers
a substantial interest of the state.” In re Mota, 114 Wn.2d at 474; In re
Mayner, 107 Wn.2d 512, 517, 730 P.2d 1321 (1986). Here, the state will
not be able to make the required showing. The state does not have a
substantial interest in refusing indigent defendants such as Petitioner their
coﬁstitutional right to pre-trial release by imposing extra-constitutional

conditions on that release.
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B. This Case is Also Appropriate for Discretionary Review
Under RAP 2.3(b)(3).

This Court should also accept review because the ‘trial court’s
ruling so far departs from the accepted and usuallcourse of judicial
proceedings as to call for review by this Court. As discussed above, the
October 18 Order is manifestly inconsistenf with the state and federal
constitutions. Cf. Folise v. Folise, 113 Wn. App. 609, 54 P.3d 222 (2002)
(court’s failure to fdllow unamb_iguous language in statutory scheme
justifies discretionary review under RAP 2.3(b)(3)).

The October 18 Order is also inconsistent with standard practices
for setting bail in Snohomish County. As the trial court noted on the
record, requiring ten percent cash be paid into the court is “not something
that we normally do around here.” APP016 at 6. Indeed, the prosecutor at
the arraignment was unaware of the existence of the court rule at issue
here. APP009 at 4-7 (I recognize that there isn’t any established court
rule for the Court to make this decision.”). Despite the rﬁultitude of bail
decisions handled by the Snohomish County Superior Court, no form even
existed to set this unusual form of bail; the court had to delete by hand the
language in the standard form that provided for access to a surety.

APPOOS at q 1.1.
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Furthermore, the Snohomish County Prosecuting Attorney has
candidly admitted that his approach to béil in this case is a novel one
designed to remedy what he perceives as flaws in the state’s bail system
that the legislature was ﬁnwilling to address. See Diana Hefley, Judge
Requz;res Unusual Bail in Child Rape Case, Everett Herald, Aug. 16,2012,
APPO92-93 (quoting Prosecuting Attorney Mark Roe as stating about the
instant case that “[t]he legislature has failed two years in a row to address
the gaping flaw in our fictional system of bail. We will ask judges to
address it one case at a time.”)." “Roe has been harping on the issue since
he served on a task force assigned to look at bail practices in the state.”
APP092. The Everett Herald rightly described the trial court’s ruling and
the prosecutor’s approach in this case—seeking to impose a standard that
the legislature rejected—as “unusual” and “unique.” Id. This Court
should, therefore, accept review under RAP 2.3(b)(3) as well.

V1. EXPEDITED REVIEW IS APPROPRIATE IN THIS CASE

This Court is empowered by RAP 18.12 to “set any review
proceeding for accelerated disposition.” And RAP 18.8(a) authorizes this

Court to shorten the time within which an act must be done in a particular

4 Petitioner requests that the Court take judicial notice of the Snohomish County
Prosecutor’s statements as quoted in the attached article from the Everett Herald, See ER
201 (stating court may take judicial notice of facts “not subject to reasonable dispute”
that are “capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned™).
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case to serve the ends of justice. Following grant of Petitioner’s motion
for discretionary review, ét_ccelerated review (speciﬁcally including an
accelerated briefing schedule) will be necessary and appropriate due to
_Petitioner’s substantial interest in securing release prior to trial.

Petitioner also reqﬁests expedited consideration of this motion
pursuant to RAP 17.4(b). Petitioner is not asking to shorten the time to
answer and reply under RAP 17.4(e). However, Petitioner does
respectfully request that a hearing be set—and a decision on the motion
for discretionary review be entered—at the earliest possible time.

Expedited review is warranted because Petitioner’s liberty interest
is at stake., Unless and until Petitioner’s right to utilize a surety to post
bond is confirmed, Petitioner has .no way to obtain pre-trial release. Under
these circumstances, review should be accelerated, See, e.g., State v.
Taplin, 55 Wn. App. 668, 669, 779 P.2d 1151 (1989) (accelerated review
granted under RAP 18.12 where defendant appealed from sentence
modification imposing a 240-day jail term); State v. Marshall, 83 Wn
App. 741, 748, 923 P.2d 709 (1996) (order jailing defendants stayed and
accelerated review granted under RAP 18.12 in contempt proceeding);
State v. Fritzke, 521 N.W.2d 859, 860 (Minn. App. 1994) (expediting
appeal from order denying sentence reduction); Green v. Superior Ct., 647

P.2d 166, 168-69 (Ariz. 1982) (granting petition for special action when

18
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petitioner’s probation order was modified to require him to spend
additional time in jail because “no matter how much the appeal might be
expedited, petit‘ioner would have served at least a substantial part of the |
175 days of jail time before disposition.”). See also, e.g., 18 U.S.C.

§ 3145(c) and Fed. R. App. P. 9 (requiring that appeals of release or
detention orders be detérmined promptly).

Given Petitioner’s liberty interest in the establishment of valid pre-
trial conditions of release, it is no answer to say that the appeal need not be
accelerated bécause it will not be mooted by an intervening adjudication
of the underlying charges against Petitioner. See Mollett, 115 Wn. App. at
606-07 (reviewing moot case because “[t]hé proper form of bail is a matter
of continuing and substantial public interest” that “is likely to recur”).

The only way to remedy the deprivation of Petitioner’s rights is to
expedite review—and consequently allow him the opportunity to bail by
sufficient sureties, as the constitution requires. |

'VII. CONCLUSION
For the foregoing reasons, Petitioner respectfully requests that the

Court accept expedited discretionary review of the October 18 Order.
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RESPECTFULLY SUBMITTED this 3rd day of Janliary, 2013.

DWT 20845022v12 0096076-000003

Davis Wright Tremaine LLP

s for Pefitioner-P r-R—Ba]:mn\S
/ ’// é; 2

By

Jef(ft?fy /ﬁoéiaersmlth WSBA #30954
S. Wisen, WSBA #39656

Davis Wright Tremaine LLP

1201 Third Avenue, Suite 2200

Seattle, WA 98101-3045

Telephone: (206) 622-8020

Facsimile: (206) 757-7700

Email: jeffcoopersmith@dwt.com

Email: anthonywisen@dwt.com
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of p_erjury under the laws
of the State of Washington that I am now and at all times herein mentioned,
a citizen of the United States, a re_sident of the state of Washington, over the
age of eighteen years, not a party to or interested in the above-entitled action,
and competent to be a witness herein,
| On January 3, 2013, I caused to be served in the manner noted

below, true and correct copies of the foregoing on the following:

Seth Aaron Fine, WSBA #10937  Via Hand Delivery
Deputy Prosecuting Attorney _

Snohomish County Prosecutor’s Office, Criminal Division
3000 Rockefeller Avenue, M/S 504

Everett, WA 98201-4046

Telephone: 425-388-3333

Facsimile: 425-388-3572

Adam W, Cornell, WSBA #32206 Via Hand Delivery
(acornell@co.snohomish.wa.us)

Deputy Prosecuting Attorney

Snohomish County Prosecutor’s Office, Criminal Division
3000 Rockefeller Avenue, M/S 504

Everett, WA 98201-4046

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct,

Executed this 3rd day of January, 2013, in Seattle, Washington.

velyn Dacuag d
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SUPERIOR COURT OF THE STATE OF WASHINGTON FOR SNOHOMISH COUNTY
THE STATE OF WASHINGTON,

Plasntiff, No 12-1-0177241
v
ORDER ON RELEASE/DETENTION
BARTON, PETER RICHARD OF DEFENDANT
| Defendant [ ](Clerk's Action Required)
Sex M Race Black DOB  11/15/1980 _
Ht 508 wit 240 Har  Black : Eyes Brown

. The above-named defendant having come before the court for preliminary appearance or reappearance,
and it appearing to the Court that probable cause exists for the offense(s) chargad in the Information filed
herein based upon the Affidavit of Probable Cause,

IT1S HEREBY ORDERED that

11 (1 The defendant 1s hereby released on his/her personal recognizance [ ] without further
conditions | ) with the conditions set forth in paragraph 2 1 and/or 3 1 below based upon
the findings set forth sn paragraph 2 1 If the defendant 1s held in the Snohomish County
Jail in this matter, he/she 1s hereby released only as to this Cauqe No

S0,

M The defendant shall post bail in an amount of $ M [X] by executing a
bond with sufficient sureties or depositing cash in the registry of the court in lieu thereof | |
cash only (post conviction only), based upon the court baving made the findings set forth in
paragraph 2 1 below The defendant shall be detained in the Snohomish County Jai until
such bail 1s posted | ] Bail has been previously posted in this Cause No

1] The defendant having previously posted a bond in the amount of $
shall post a rider for such bond and file a copy of it with the Clerk's Office within 2 business
days of the date of this order If no nder 1s posted and filed with the Clerk's Office, the
defendant shall mmediately report to the Snohomish County Jaul

21 K] The court having found that
(X} pursuant to CrR 3 2(a)(1), release without further conditions will not reasonably assure
the defendant's presence when required, the defendant shall post bail as set forth above
and/or comply with the conditions set forth below, and/or
I¥] pursuant to CrR 3 2(a)(2), there 1s a substantal danger that the defendant will commit a
violent crime, sesk to intimidate witnesses, or otherwise unlawfully interfere with the
administratton of justice, the defendant shall post bail as set forth above and/or comply with
the conditions set forth below and/or in paragraph 3 1

Order on Release/Detention of Defendant Page 1 of 2 Snchomish County Proseculing Attorney

St v BARTON, PETER RICHARD 8 Felony\Forms\Special Assault\Charging\deadling package_mrg dot

PA #12F03363 SAUAWCAmp
NRINIANAI

APPOO1



[l

[1

—
— s

31

[X]
bA
7
W
]

(X]

Shall be placed in the custody of

who has agreed to supervise the defendant,

Travel, association, and/or abode are restricted as follows _ S Amde ok
uslimadm e

If bed space 15 aviilable and the defendant 1s eligible, shall be housed in the minimum

secunty facihity and shall participate in work crew,

Shall be placed on slectronic home detention/monitoring, and

Other

The defendant shall also comply with the following conditions set forth below based upon
the court having made the findings pursuant to CrR 3 2(a)(2) as set forih in paragraph 2 1

Nocontactwith GR DOB 03/18/2005 and with the State's witnesses, except through
counsel, ' .
Not go to the following areas or premises, Avrres \.».)\/\ Qrf’ C\m\év €
{ ) :
Not possess any dangstous.yreapon or firearm,
Not possess or consume intoxicating liquor or drugs without a vahd prescnption,
Shall report regularly to and remain under the supervision of
Naer D Rpelormraxr ¥ Carrse =56
Not commit any chmes, and \
Not reside at all with children under the age of 18, and no contact, direct or indirect, with
children under the age of 18, except with the supervision of a responsible adult who 1s
aware of these charges

The defendant shalf appear for trial and all scheduled court hearings and comply with the conditions
indicated above Violation of any of these cenditons may result in revocation of release, forfeiture of bail,
and/or additional charges A warrant for the arrest of the defendant may be 1ssued upon a showing of
probable cause that the defendant has failled to comply with any of the above conditions of release

DATED this _| 5 day of ,.2012;
o

" Pregented by

Judge

ADAMW CORNELL, 32206
Deputy Prosecuting Attorney

Order on Release/Datention of Defendant Paga 2 of 2 $nohgmish County Prosecuting Attornay
St v BARTON, PETER RICHARD $ \Felony\Forms\Special Assaul\Charging\deadline package_mrg dot
PA H12F03363 SAUAWCAmp
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[ml m “ ]mﬂwm.mlmm] SUPERIOR COURT OF MI7AUG 4 PM L: |5
WASHINGTON
__CL15791496 ( FOR SNOHOMISH COUNTY 2OMYBKRASK!
SHOHOMISH CO. whaos
STATE OF WASHINGTON CAUSE NO. 12-1-01772-1
: JUDGE : ERIC Z. LUCAS
vs, ) REPORTER JOANN BOWEN
CLERK: JASON GREENFIELD
PETER R. BARTON DATE: 08-14-2012 € 1:00 bM
(DEFENDANT) _
TH1S MATTER CAME ON FOR:!: ARRAIGNMENT
CONTINUED/CODE : ' DEPARTMENT / TIME :
STATE REPRESENTED BY: ADAM CORNELL
DEFENDANT APPEARED: YES IN cusTopY: YES REPRESENTED BY: LAURA MARTIN
FAILED TO APPEAR: WARRANT AUTHORIZED : "ISSUED: BAIL AMOUNT:; $250,000.00
REQUESTED CQOUNSEL: REFERRED TO OFFICE OF PUBLIC DEFENSE:
DEFENDANT ANSWERS TO TRUE NAME As CHARGED: YES
SERVED WITH TRUE COPY OF INFORMATION: YES READ IN OPEN COURT: NO READING WAIVER: YES
MOTION FOR RELEASE: RELEASED ON PERSONAL RECOGNIZANCE : '
ADVISED OF BASIC CIVIL AND CONSTITUTIONAL RIGHTS:
DEFENDANT ADVISED OF LOSS OF RIGHT TO BEAR FIREARMS:
HEARINGS SET/TRIAL CONTINUANCE: SENTENCING DATE:
OMNIBUS HEARING (10:30): 09-06-2012 SENTENCING DATE :
TRIAL DATE (1:00): 09~28-2012 DEPT. NO./JUDGE:
BPEEDY TRIAL DATE: 10-15~2012 PRESENTENCE REPORT REQUESTED :
OMNIBUS/PLEA CALENDAR: RETURN DATE !
PLEA (3:00) ¢ DOSA RISK ASSESSMENT/CHEMICAL DEPENDENCY
3.5 HEARING: SCREENING REPORT REQUESTED:
ARRATGNMENT ON AMENDED INFO:! RETURN DATE :
MOTION HEARING: 40 DAY RULE WAIVED:
BAIL HEARING: 08-15-2012 @ 1:00 PM

oTRER: STATE’S MOTION TO INCREASE BAIL TO $1,000,000.00: DENIED, THE COURT WILL
CONTINUE THAT MATTER TO TOMORROW TO ALLOW THE DEFENDANT TIME TO REVIEW THE
MOTION.

STATE’S MOTION TO REQUIRE THAT IF THE DEFENDANT POSTS BAIL THAT TEN
PERCENT OF THAT BE PAID IN CASH TO THE CLERK’S OFFICE: DENIED, THE COURT WILL
CONTINUE THAT MATTER TO TOMORROW TO ALLOW THE DEFENDANT TIME TO REVIEW THE
MOTION,

DEFENDANT RESERVES ARGUMENT ON BAIL. BAIL MAINTAINED.

OPD/PTS INTERVIEW WORKSHEET; AND RISK ASSESSMENT REPORT FILED.

NOT GUILTY PLEA. SEXUAL ASSAULT PROTECTION ORDER; AND ORDER SETTING
TRIAL DATE ENTERED. //(

1 ' CRIMINAL MINUTE ENTRY
| APP003
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SUPERIOR COURT OF
WASHINGTON SONYA KRASKI
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_____ L15454594 4 7 | FOR SNOHOMISH COUNTY SMOHOMISH R B e

STATE OF WASHINGTON CAUSE NO. 12-1-01772-1
' JUDGE : ERIC 7. LUCAS
vs. REPORTER: JOANN BOWEN

CLERK: KAREN RICHARDSON
PETER BARTON DATE: 08-15-2012 @ 1:00 PM
(DEFENDANT)

THIS MATTER CAME ON FOR: BAIL HEARING

CONTINUED/CODE : DEPARTMENT/ TIME ;
HEARTNG STRICKEN/CODE !

STATE REPRESENTED BY: ADAM CORNELL

DEFENDANT APPEARED: YES IN cusToDY: YES REPRESENTED BY: LINDA COBURN
FAILED TO APPEAR: WARRANT AUTHORIZED : ISSUED: BAIL AMOUNT: $500,000.00
REQUESTED COUNSEL : REFERRED TO OFFICE OF PUBLIC DEFENSE:

DEFENDANT ANSWERS TO TRUE NAME AS CHARGED:

SERVED WITH TRUE COPY OF INFORMATION: READ IN OPEN COURT: READING WAIVED:
MOTION FOR RELEASE: RELEASED ON PERSONAL RECOGNIZANCE :

ADVISED OF BASIC CIVIL AND CONSTITUTIONAL: RIGHTS:

DEFENDANT ADVISED OF LOSS OF RIGHT TO BEAR FIREARMS:

HEARINGS SET/TRIAL CONTINUANCE: -SENTENCING DATE:
OMNIBUS HEARING {10:30) : SENTENCING DATE :
TRIAL DATE (1:00): DEPT, NO./JUDGE:
SPEEDY TRIAL DATE; . |PRESENTENCE REPORT REQUESTED:
OMNIBUS/ PLEA CALENDAR: ’ RETURN DATE ¢
PLEA (3:00): DOSA RISK ASSESSMENT/CHEMICAL DEPENDENCY
3.5 HEARING: SCREENING REPORT REQUESTED
ARRAIGNMENT ON AMENDED INFO: RETURN DATE }
MOTION HEARING: 40 DAY RULE WAIVED:
VIOLATION HEARING !

OTHER ! THElCOURT INCREASES BAIL TO $500,000.00. DEFENDANT MUST POST TEN PRERCENT
OF THE BAIL IN CASH. ORDER ON RELEASE/DETENTION OF DEFENDANT ENTERED.

1 ' CRIMINAL MINUTE ENTRY \\\
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BUPERIOR COURY OF THE STATE OF WASHINGTON FOR SNOHOMISH COUNTY

THE STATE OF WASHINGTON,

Plaintiff, No. 12-1-01772-1

v,
_ ORDER ON RELEASE/DETENTION

BARTON, PETER RICHARD OF DEFENDANT

Defendant ( }{Clerk's Action Required)
Sexx: W Race; Blatk 0oos:  11/15/1980
Ht 508 Wt 240 Halr  Black Eyas: Brown

The above-named dafendant having come bafore tha court for preliminary appesrance or reappearance,
and It appedring to the Court thet probable cause exists for the offense(s) charged in the Information filed
hereln based upon the Affidavit of Probable Cause:

IT IS HEREBY ORDERED that

11§ The defandant is hereby released on histhor personal recognizance | § without further

conditions | | with the conditions set forth in paragraph 2,1 andlor 3.1 batow based upen
the findings sel forth In paragraph 2,1, it the defendanus held In the Snohomlsh County
Jafl In thia matter, hefshe is hereby roloas?oniy a$ to this Causa No.

[N, Tne dofondant shall post bailin an amodpbof § 500, @g {X) by executing &
bond with sutficlenbaureties-os deposiingCash tn the registry of the court Inllow-thereot | |

ash only (post conviction only), based upon the count having made the findings eet forth in
peragraph 2.1 below. The defendant shall be detained In the Snohomish County Jail until
such bail ls posted. [ ) Ball has besn previously postad In this Cauge No,

() The defendant having previcusly posted a borid In the amount of §,
shall post a rider for such bond and fle a copy of it with the Clerk's Office within 2 business
days of the data of this order. {f no fider is postext and filpd with the Clerk's Office, the
defendant shafl immediately report to the Snohomish County Jail,

2. QJ The court having found that;
: l&purwant to CIR 3.2(a)(1), refeass without further condttions wili not reasonably assure
defendant's prasanca when required, the- detendant shall post bail ag sst forth above

snd/or comply with the conditions set forth below; and/or

rg pureuant to CrR 3.2(a){2), there Is @ substantial danger that the defendant will commit a

lent orimo, seok to intimidata witnesses, of olherwisa uniawfully interfera with the

administration of justice, the defandant shall post ball as set forth above and/or comply with
the conditions set forth below and/or In paragraph 3.1,

on RejasseDetsntion of Dohndm Page 4ol 2 Snonoamish Caunty Presoouting Azomey
31. Y. WT ON, PETER RICHARD SN ol ormy\Specind AssaulChargma\dsadiing gackage_meg.dot
PA H2FO3363 ) BAWAWC M
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{] Shall be placed in the custody of

who hes agreed to suparvise the defendant; '
(4. Trayel, assaciation, and/or abode aro restricied as follows: Soale. O \/
A

[1  Ifbed space Ia axg)able end the defendant is eligible, shall ba heused In the mlmmum
sacurity facility and shalt panticipate (n work crew;
Shall ha placed on elactronic home detention/monitoring; and

ey g
—

3.1 The defandant shall slso comply with the follawing conditions set forth balow based upon
the coun having mada the findings pursuant te CrR 3.2(a)(2) as set forth in peragraph 2.1:

X} Nocontoct with G.R. DOB: G3/18/2006 and with the State’s witnessas, except through
counset; .

Nol possess any dangerou we

Not possass or conguma (ntozdcaung llquor or drugs without a vafid preseription;

Shall report regutarly to and remain unger tho supervision ¢f
DRoulneeont ok (g frthO""" ;

Not commN any crimes; and

Not reskio at 8!l with children under the age of 18. ond no contact, direct or indirect, with

children under the age of 18, except with the supervision of a reSponsibw aduit who i

. aware of these charges,

The defandant shall appear for trial and afl scheduted court hearings end comply with the canditions
indicated above. Violation of any of these conditions may result t revocation of rekease, farfetture of bail,
and/or addiional chargea, A warrant for the amest of the defendant may be Issued upon a showing of
protable cause that the defendant has falled to comply with any of the abova condlilons of release,

DONE IN OPEN COURT this _ 5 day of

= mc g

Pregantod

ADAM W, CORNELL, 32208
Depuly Prosecuting Altorney

Approvad for entry; copy received;

c/’&

WILLIAM A, JAQUETTE PETER RICHARDBARTON ™~
Attomey for Defendant gggzya Defendant
(c!ﬁ( Defendant's Address:
Orger on Ralegsa/Datomion of Defendart Paga 2 of 2 Snchomish County Proseciding Aflornay
81, v. BARTON, PEYER RICHARD S\FelonyFomms\Spesial Assaut\Charging\deadine, peokaoe_m 4ot
PA#12FO3363 ALAWCmp
7 d 1£86199068 'ON/IT 61 "1$/2Z:¢) TIOZ 81 BNY(QIMH) RO
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN. AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON,

Plaintiff,

)
)
)
: )
vs. ‘ ) No. 12-1-01772-1
' )
PETER BARTON, )

)

)

Defendant.

VERBATIM REPORT OF PROCEEDINGS

Heard before the Honorable Eric Z. Lucas’
Snohomish County Courthouse
3000 Rockefeller Avenue, C304

Everett, Washington
APPEARANCES:

ADAM CORNELL, representing the State;

LINDA WY COBURN, representing the Defendant.
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EVERETT, WASHINGTON; WEDNESDAY, AUGUST 15, 2012
1:06 P.M.
-00o-

THE COURT: Thank you. Please be seated.

MR, CORNELL: Good afternoon, Your Honor.
Adam Cornell on behalf of the State of Washington. I'm
back on the Barton matter. TIt's number three on the
calendar 1if the Court is willing to take it out of
order. Ms. Coburn has to be in Court at 1:30.

THE COURT: Sure.

MR. CORNELL: The defendant is present. He
is in custody. Counsel of record, Linda Coburn, is with
him. This matter is before Your Honor today for two
matters. One is to consider the State's request to have
bail increased from its currently'set amount of
$250,000, and, two, to consider the Court's request to
have the defendant post 10 percent of any bail amount in
cash before bonding out.

I uhderstand Ms. Coburn has received the declaration
that was filed by the State as well as the affidavit of
probable cause. With.respect to the State's‘increase
for bail, Your Honor, I made my record yesterday. T
don't think Your Honor needs me to resuscitate ~-
recitate -- or resuscitate perhaps is even a better word

-— my earlier argument. So I won't do that. But I will

JoAnn Bowen, Certified Realtime Reporter
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ask the Court to impose a requirement that the defendant
does post 10 percent of any bail that the Court sets in
a cash amount.

I recognize that there isn't any established court
rule for the Court to make this decision. But in thé
same regard, there isnh't anything that says that the
Court can't do this. Of course, as the Court and
counsel well knows, the Court can't impose that bail be
in cash only pretrial, but the Court can certainly
require the defendant to post some amount of bail in
cash. So I would ask the Court to do that. And I would "
ask the Court to increase bail in this matter in the
amount of $1 million.

THE COURT: Ms. Coburn.

MS. COBURN: Your Honor, I would ask that the
Court maintéin the bail that has already been set. I
believe that's $250,000. ©Nothing has changed in
circumstances from the time that that bail had been set.
The Court certainly has taken into consideration the
accused's financial resources for the purposes of
setting a bbnd that will reasonably assure his
appearance. I think $250,000 for my client who is
indigent is certainly enough to assure his éppearance in
court., I don't think there's any basis to change that

or any requirement that he needs to post 10 percent in

JoAnn Bowen, Certified Realtime Reporter
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cash to the court.

MR. CORNELL: Your Honor, I would -~

THE COURT: Wait. So, Ms. Coburn, yesterday
Mr. Cornell argued to me what he described aé additional
facts. If I'm paraphrasing him correctly, he recited
the fear of the victims upon the release of the
defendant. Do you want to respond to that at all? I
wasn't sure that -- I only ask because I wasn't sure
that you were aware of that argument.

MS. COBURN: Mr. Cornell did provide a copy
of his affidavit to me, so I was able to review that,
Your Honor. So, I have received that. Although I think
almost in any criminal charge, the alleged victims ére
always fearful. I don't think that's new. However, I
don't think that changes the circumstances of what to
consider regarding the amount of bail and the form of
bail that needs to be set to reasonably assure his
appearance in court. I think that that's a factor that
the Court can consider, and I think that it's a factor
that the Court has considered in setting this amount
already.

THE COURT: One thing that I was -- I will
let Mr. Cornell respond before I inquire further. You
sald you had é response.

MR. CORNELL: I was only going to add that
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which Your Honor has already pointed out. I wanted

Ms. Coburn to be aware of the new circumstance, which
was the input of the victims, which.Your Honor has
correctly shared with counsel. So I don't have anything
else to add.

THE COURT: One of the things I was concerned
about when I initially reviewed this was whether the
State had taken into consideration the defendant's
financial ability, and I note that Ms. Coburn brought
that up this afternoon; what his financial resources
are. Because the whole point of bail is to ensure —-
and the phrase is that it will be reasonably necessary
to ensure the defendant's presence at trial. .So I was
wondering if you had given that any thought,

Mr. Cornell.

MR. CORNELL: Your Honor, I did to the extent
that it's my understanding that Mr. Barton has been a
longstanding member of the community and has family and
friends who have similarly been in the community for a
long period of time. This was information that was
shared to me by the assigned case detective.

So, while I recognize that Mr. Barton may indeed be
indigent, he may have other resources in the community,
particularly by way of what I understand is a fairly

large family and a network of other friends who may be
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able to support him. So, I can't say that I thought
specifically does Mr. Barton have the means.necessary to
post bail, but knowing that he was part of a large
family in the community, and I'm getting this
information from the detective, that was certainly
something that I thought about I guess ancillarily, for
back of a better term. |

>THE COURT: So, I know that we are taking a
little extra time on this, but I think it's sort of
required. Things like, does the defendant own a home?
Do the relatives you are thinking about own homes? Do
they have cars? Do they rent? Things like‘that. Is he
homeless? Have you considered those things?

MR. CORNELL: I didn't have the detective do
a financial analysis of his associates or friends. I
mean, Your Honor makes -- I think Your Honér's concern’
about his financial status is certainly worth
considering. Frankly, what I am more concerned about
are the kinds of things that I'%e specified more
particularly in my declaration which doesn't bear
repeating.

THE COURT: Any response to any of that,
Ms. Coburn, before I rule?

MS. COBURN: Mr. Barton has no financial

means to even post the amount of bail of $250,000. As
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far as I understand, he is not aware of ahy family
members who have the money in the interest of custody
bail for him as well.

MR. CORNELL: May I be heard briefly, Your
Honor?

THE COURT: Yes.

MR. CORNELL: I would only say, I don't doubt
Ms. Coburn's representation or her client's
representation. The problem that I think my office is
concerned about is the fact that it is possible that
Mr. Barton is -- the way that the rules currently are,
Mr. Barton could post bond without having any money put
up at all. That's the concern for the State.

Indeed, Mr. Barton may well be indigent. But as I
said yesterday, just yesterday when I was driving around
the county campus, there was somebody who was waving a
sign that said something like "you sign, you walk" with
respect to bail. So the requirement of cash is really a
fiction because there isn't cash that's required. I
mean, we know this from the -- just from our common
experience.

So, I think that bail has to mean something to the
victims. I think that the victims -- the victim and the
victim's mother -- need to know that when Your Honor

sets bail that they have a certainty that Mr. Barton is
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going to have to either post a certain amount of money
to get out, which if he can and he certainly has every
right to do, or alternatively they know, okay, so it's
$250,000, what does that mean, because it doesn't
actually mean that Mr. Barton has to put any money
férward. That's really the rub. From my perspective as
a prosecutor, the victims need to have some assurance of
what it's going to take for Mr.vBarton to get released.
If he can post the bond, he's free to be released
into the community. But it just has to mean something.
And just because Mr. Barton is indigent doesn't meaﬁ
that he can't find somebody walking around the -- or his

family can't find somebody walking around the courthouse

waving a sign and just waiting for them to sign on the

dotted line so he can get out of custody. It's got to
mean something. That's where I'm coming from.

THE COURT: Ms. Coburn, I will give you the
last word.

MS. COBURN: Well, Your Honor, I think
there's plenty of pebple here in jail that if they know
of a bond company that saYs they don't have to'put up
anything in order to get out, then everybody would be
out. Regardless of the amount of bail that's set, I
disagree with Mr. Cornell's assertion sayihg that

$250,000 bail means nothing, that he doesn't have to do
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anything in order to get out. If that's the case, he
would be out right now.

THE COURT: Okay. I want to address a couple
of things. I agree with the State that bail has to mean
something, and that is one of the primary concerns I've
had for a long time. One of the things I think the
Court has to be concerned about is what we would refer
to as excessive bail. On the flip side,.bail has to
mean something. I, too, share the concerns that there's
a sort of wide variance out there in terms of what's
required.

Historically I think everyone's thought that at
least 10 percent of the value of the bond had to be
posted. But that has eroded over time. There's some
very interesting high-profile cases where 10 percent was
not required, and the results were not happy for the
community.

The other thing that I wanted to address is the
comment that there's no rule that applies. I kind of
disagree with that. Criminal Rule 3.2 (b) (4) reads as
follows: Require the execution of a bond in a specified
amount and the deposit in the registry of the court in
cash or other security as directed, of a sum not to
exceed 10 percent of the amount of the bond, such

deposit to be returned upon the performance of the
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10

conditions of release or forfeited for violation of any
condition of release.

So there is a rule, counsel, that governs this.
That's another thing that I wanted both sides to
consider yesterday when that argument was made to me.
It's not something that we normally do around here. But
it's something -- it's one of the tools that is
available to the Court.

Based on the additional information that I received
yesterday with regard to the concerns of the Viétims,
based on the information that I received today about
possible support from relatives and/or friends -- let's
put that in there -- what I'm going to do is I'm going
to increase the amount of bail to $500;OOQ, and I'm
going to require that 10 percent be posted in cash. I
think that means something.

MR. CORNELL: Thanks for considering that,
Your Honor.

THE COURT: I think that adequately protects
the victims and the community.

MR. CORNELL: Your Honor, I would just ask
the jail staff to make sure that that language is
included in the order. I think it was faxed over to the
jail this morning by my office. Is that right,

Ms. Coburn? Do you have the order?
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MS. COBURN:

I have it. I will write it in.

THE COURT: Thank you, Ms. Coburn.

that concludes this matter.

MR. CORNELL:

Thank you, Your Honor.

I think
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REPORTER'S CERTIFICATE

STATE OF WASHINGTON )

) §:
COUNTY OF SNOHOMISH ).

I, JOANN BOWEN, RPR, CRR, CCP, CCR #2695, an
official court reporter of the State of Washington, do
hereby certify that the foregoing proceedings were
reported by me in stenotype at the time and place herein
set forth and were thereafter transcribed by

'computer-aided transcription under my supervision and
that the same is a true andbcorrect transcription of my
stenotype notes so taken.

I further certify that I am not employed by, -
related to, nor of counsel for any of the parties named
heréin, nor otherwise interested in the outcome of this

action.

JoAnn Bowen
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON, )
) NO, 12-1-01772-1
Plaintiff, ) '
)
V8. ) MOTION TO STRIKE “CASH ONLY"
) PROVISION ON ORDER ON
PETER R. BARTON, ) DETENTION
)
Defendant, )
)
MOTION

COMES NOW the defendant, by and through his undersigned attorney, LINDA W.Y.
COBURN of the Snohomish County Public Defender Association, and moves this Court to strike
the 10 percent cash-only bail provision on Mr. Barton’s detention order. This motion is brought
pursuant to CrR 3.2 and CrR 7.8 on the grounds that the “cash only” provision of the detention
order violates Article I, sections 12, 14, and 20 of the Washington State Constitution.

DATED this 22nd day of August, 2012.

Respectfully submitted,

LINDA W.Y. COBURNLIVSBA #36902
Attorney for Defendant

1721 HEWTTT AVENUE - SUITE 200
EVERETT W AQUINGTAN 08701
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PROCEDURAL HISTORY

This case was initially filed in Everett District Court as a probable cause hold on July 31,
2012 and then as a district court felony detention on August 2, 2012, The State filed this case in
Superior Court and the case was set for arraignment on August 13,2012, The State requested this
Court set bail at $250,000 and asked the Court to require that the defendant put down 10 percent
cash only bail to the registry of the court prior to his release. The State failed to provide notice to
the defense of its intent to seek this bail provision prior to the hearing. Bail was set at the
requested amount and the cash only provision was continued one day based on the defense’s
objection. On August 14, 2012, the State asked to increase bail to $1,000,000 and required 10
percent cash only of the bail amount be posted with the Court. The Defense objected on the
record. The Court raised bail to $500,000 and granted the State’s request to rcéuire 10 percent be
posted in cash with the court. |

The objectionable provision of Order on Detention reads:

The defendant shall post bail in an amount of $500,000 by executing a bond with
depositing 10% cash in the registry of the court.

See Order of Detention dated August 14,2012,
REQUESTED RELIEF
The Defense moves the Court to strike the cash only provision based on the Washington
State Constitution and the Washington Court Rules, “Cash only” bail to the exclusion of bond
violates the defendant’s rights to not have excessive bail and to have access to release when bail is
posted with sufficient sureties. The “cash only” bail also violates the Washington Constitution
Equal Protection Clause‘ |

MOTION TO STRIKE CASH ONLY BAIL SNOHOMISH COUNTY PUBLIC DEFENDERS

1721 HEWITT AVENUE - SUITE 200
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MEMORANDUM
The Washington Constitution provides:

SECTION 14 EXCESSIVE BAIL, FINES AND PUNISHMENTS. Excessive bail
shall not be required, excessive fines imposed, nor cruel punishment inflicted.

SECTION 20 BAIL, WHEN AUTHORIZED. All persons charged with crime shall
be bailable by sufficient sureties, except for capital offenses when the proof is
evident, or the presumption great. Bail may be denied for offenses punishable by

_the possibility of life in prison upon a showing by clear and convincing evidence of
a propensity for violence that creates a substantial likelihood of danger to the
community or any persons, subject to such limitations as shall be determined by the
legislature.

SECTION 12 SPECIAL PRIVILEGES AND IMMUNITIES PROHIBITED. No

law shall be passed granting to any citizen, class of citizens, or corporation other

than municipal, privileges or immunities which upon the same terms shall not

equally belong to all citizens, or corporations.

The purpose of bail under the U.S. Constitution is to ensure the accused’s appearance and
submission to the court’s judgment. See Reynolds v. United States, --- U.S, ----, 80 S,Ct. 30, 32, 4
L.Ed.2d 46 (1959). The Washington State Constitution also provides a right to bail to an accused
person and that bail amount “shall be bailable by sufficient sureties.” Const. art I, § 20. This
constitutional provision offers protection to the accused from pre-trial detention and guarantees a
right to a bailable amount by sufficient sureties except in very limited circumstances.

- Minnesota has similar state constitutional bail provisions to the Washington State

Constitution.” The Minnesota Supreme Court analyzed these provisions in the case of Minnesota

v. Brooks, 604 N.W.2d 345 (2000). In the Brooks case, the Minnesota Supreme Court held that

| Minnesota's Constitution addresses bail in two different clauses. Article I, section 5 provides that “excessive bail
shall not be required” and article 1, section 7 guarantees that *[a]ll persons before conviction shall be bailable by
sufficient sureties * * *.” Minn, Const. art. 1, §§ 5,7.

MOTION TO STRIKE CASH ONLY BAIL SNOHOMIISI-I COUNTY PUBLIC DEFENDERS
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the Minnesota Constitution provided for greater protection than the federal constitution based on
the provision that “guarantees that all persons before conviction shall be bailable by sufficient
sureties.” Minn. Const. art. 1, § 7. That court held that the right to bail by sufficient sureties
limited the govemment power to detain an accused priot to trial. The clause is intended to protect
the accused rather than the courts. It is this broader purpose that makes the Minnesota
Constitutional provisions broader than the U.S. Constituﬁon. Minnesota held that “cash only”
bail violated this constitutional provision. Similarly, “cash only” bail, even if just 10% cash only,
violates the Washington Constitution.
The Criminal Court Rules do not authorize cash bail to the exclusion'of a bond,

Thé Staté argued in its oral presentation that CrR 3.2(b)(4) authorized the Court to order up
tob 10% cash only as proviéion of pre-trial bail. Criminal Court Rule 3.2 governs Release of the
Accused and section (b)(4) authorizes the court to:

Require the execution of a bond in a specified amount and the deposit in the registry

of the court in cash or other security as directed, of a sum not to exceed 10 percent

of the amount of the bond, such deposit to be returned upon the performance of the

conditions of release or forfeited for violation of any condition of release;

Another section of this rule also refers to a “deposit of cash™:

CrR 3.2(b)(5) Require the execution of a bond with sufficient solvent sureties, or
the deposit of cash in lieu thereof;,

The last section of the same rule reads:

CrR 3.2 (b)(7) Impose any condition other than detention deemed reasonably
necessary to assure appearance as required.

While CrR 3.2 subsections (4) and (5) discuss cash bail and subsection (7) discusses “any
condition...reasonably necessary”, these provisions do not authorize “cash only” bail for pre-trial

detainees to exclusion of bail unless specific conditions are met.

MOTION TO STRIKE CASH ONLY BAIL SNOHOMISH COUNTY PUBLIC DEFENDERS
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In State v. Mollett, 115 Wn.2d 604 (2003), the Washington Court of Appeals discussed
similar provisions of CrRLJ 3.2. The case cited with approval to State ex rel. Jones v. Hendon, 66
Ohio St.3d 115, 609 N.E.2d 251 (1993). The Ohio case was instructive as it interpreted the Ohio

- Court rule which is very similar to the Washington Court Rule cited above. The Ohio Court
- reasoned that the result of “cash only” bail would restrict the; accused’s access to surety in violation
of the Ohio Constitutional.

In Mollétt, the City of Yakima charged the defendant with violating the city code’s
telephone harassment statue, The City asked for and the Municipal Court approved $10,000 cash
only bail. The defendant was later arrested and held on the cash oxﬂy bail. He sought relief by
means of a writ of habeau corpus (dismissed as hloot because at the time of the hearing the cash
bail was posted), an appeal to Yakima County Superior Court (denied), and then sought
discretionary review from the Court of Appeals. The Court of Appeals ultimately ruled that the
Municipal Court erred when intefpreiing CrRLJ 3.2.(a)(5) and (7) to authorize “cash only” bail.
The Court reasoned that the provisions of the Washington Court Rules may offer the trial} court
options when setting bail. “The ‘deposit'of cash’ clause in an option for the trial court may order,
but not to the exclusion of the bond.” State v. Mollett, 115 Wn. App. 604, 609 (2003) (emphasis
added). The same is true in this circumstance: the court may have an option to reqhire a cash
deposit for release of the accused, but the court cannot order that option to the exclusion of a bond.

Cash only bail violates the Equal Protection Clause.

It has long been established that classifications based on wealth in the context of criminal

protections is proteéted. “In criminal trials a State can no more discriminate on account of

poverty than on account of religion, race, or color.” Griffin v. {llinois, 351 U.8. 12, 17, 76 S.Ct.

MOTION TO STRIKE CASH ONLY BAIL SNOHOMISH COUNTY PUBLIC DEFENDERS
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585, 590, 100 L.Ed. 891, 898 (1956).

The Washington Constitution provides a guarantee of “bail by sufficient sureties” in
almost all pre-trial detentions. Const, Art, I, § 20. The State cannot discriminate in
administering that right that has already been conferred by requiring cash bail to the exclusion of
bond. To require cash bail discriminates based on wealth of the individual. Poor pre-ﬁial

detainees will not be afforded equal access to bail as the wealthy.

An equal protection issue regarding bail was addressed in Pugh v. Rainwater, 557 F.2d
1189 (5th Cir, 1977) which discussed the Florida bail scheme. The traditional test is that a
“statutory classification based on suspect criteria or affecting ‘fundamental rights’ will encounter
equal protection difficulties unlessjuStiﬁéd bya ‘compelling government interest.”™ /d, at 1193.
(internal cites omitted.) Wealth was determined to be suspect criteria for the purposes of pre-trial
bail.  The court held that “whenever a judge sets monetary bail he creates a de facto classification
based on the defendant’s ability to pay.” Id. at 1196. The court also recognized that thé
fundamental rights impacted by bail issues include the fundamental right to be presumed innocent
and the fundamental right to prepare an adequate defense. Id. at 1197, Applying the strict
scrutiny test, the court held that the Florida bail system violated equal pfotection. The Fifth
Circuit held that “equal protection standards require a presuinption against rhoney bail and in favor
of those forms of release which do not cqndjtion pretrial freedom on an ability to pay.”” /d. at

1202.

In this case, the State is arguing that CrR 3.2(b)(4) grants the Court the authority to require

up to 10 percent cash deposit‘to the court registry. The Defense disagrees, The Washington

2 The Filth Circuit did not hold “that money bail may never be imposed on an indigent defendant.” /d. at 1202. The
Court was specifically addressing the bail scheme in Florida. The case is cited for the proposition that bail laws
related to wealth classifications will be reviewed by the strict scrutiny standard under the equal protection clause,
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Constitution and CrR 3.2 afe clearly meant to benefit the accused, not the government accusing the
person of a crime, | The Washington Constitution confers greater protections that the federal
constitution with the right to bail “bailable by sufficient sureties.” CrR 3.2(a) provides a
presdmption of pretrial release in most cases unless the court makes specific findings. CrR 3.2(b)

provides that “the court shall impose the least restrictive of the following conditions that will

reasonably assﬁre that the accused will be present for later hearings...” (emphasis added.)
These provisions protect the accused’s fundamental rights to the presumption of innocence and
prepare the defense, Pretrial release permits the unhampered preparation of a defense and serves
to prevent the infliction of punishment prior to conviction.

The bail provisions protect the accused, who is presumed innocent. - To the degree that
CrR 3.2(b)(4) permits the Court to structure bail to permit a cash deposit of up to 10 percent that
will be returned to the defendant upon performance of the conditions of mlea§e, this option should
be to benefit of promoting the defendant’s release while protecting the court’s interest in securing
the accused presence. A wealfhy defendant may ask to post 10 percent cash with the court instead
of paying for a bonding service. To a wealthy defendant, the cash deposit with the court can be
returned at the conclusion of the case instead of paying a bonding company and that fee is not
' recoverable. to the accused even at the conclusion of the case. CrR 3.2(b)(4) would permit this
option if the option was presented as an alternative to posting a bond, However, to read CtR
3.2(b)(4) to empower the Court to require cash bail for indigent defendants to the exclusion of
bond would violate equal protection standards, The bail laws cannot be read or used to

discriminate against the indigent.
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CONCLUSIQN
Based on the Washington Constitution and Court Rules, the Court should strike the cash
bail provision on Mr. Barton's order on detention. |
DATED this 22" day of August, 2012,
| Respectfully submitted,

LINDA W.Y. COBURN - W{BA #36902
Attorney for Defendant
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SUPERIOR COURT OF WASHINGTON

FOR SNOHOMISH COUNTY
THE STATE OF WASHINGTON, _
: NO: 12-1-01772-1
Plaintiff,
STATE'S MEMORADUM
VS, IN RESPONSE TO
DEFENDANT'S MOTION TO
PETER R. BARTON, STRIKE CASH ONLY BAIL
PROVISION :
Defendant.

I. INTRODUCTION
The State of Washington, by and through Mark K. Roe, Prosecuting Attorney
for Snohomish County, Washington, and Adam W. Cornell, Deputy Prosecuting
Attorney for said County, submits this response to the Defendant's Motion to Strike
Cash Only Bail Provision (hereinafter Motion), By his Motion, Defendant seeks
reconsideration of the Court's requirement that ten percent of his $500,000 bail be
deposited in cash with the Clerk's Office prior to a bond being executed.

. PROCEDURAL SUMMARY

Defendant, Peter R. Barton, was charged in Snohomish County Superior Count

on August 13, 2012, in a one count Information alleging Rape of a Child in the First
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Degree. On August 14, 2012, Defendant appeared before the Court for a bail hearing.
At the hearing, bail was set at $500,000 under the condition that for Defendant to post
bond, ten percent of the bail, (or $50,000), had to be deposited in cash with the Clerk's
Office. (Dkt. #12). The Court's order provided for the other 90 percent of the bail
amount to be posted by sufficient surety.

Il. ARGUMENT

The Motion should be denied, Defendant misunderstands the ruling of the Court
and the status of the law by implying that a ten percent cash deposit requirement
coupled with a bond at 90 percent of bail is the same as requiring Defendant to post
$500,000 cash to secure his release. The difference is significant. An order that
literally required Defendant to post $500,000 “cash only” to the exclusion of any bond,
would t_)e violative of CrR 3.2, but that is not what the Court required for Defendant to
be released in this case. The Court's order is consonant with CrR 3.2 and prevailing
case law—that is, that Defendant post . . . in cash or other security as directed, of a
sum not to exceed 10 percent of the amount of the bond. . . ." CrR 3.2(b)(4).

To Defendant, the ten pércent cash requirement is more onefous than an
unsecured bond in a specific amount, but it does not deny him the right to a surety.
To the public and Defendant’s victim, the requirement assures certainty in knowing
precisely the amount of money it will take for Defendant to walk out of the jailhouse
doors and precisely the amount of money that he and his family will lose if he eludes

justice or fails to comply with the conditions of release.
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_The proper form of bail is a matter of continuing and substantial public interest.
City of Yakima v. Mollett, 115 Wash.App. 604, 607 (2003). In Mollétt, the Court of
Appeals considered the defendant’s constitutional and court rule challenge to the
Municipal Court's imposition of $10,000 “cash only” bail." Unequivocally finding that
“Cash only bail is not authorized under [the applicable court rule]," the Court of
Appeals reasoned that a combination of a requirement of cash and a surety was
permissible.? Saliently, Molfett reads:
But when CrRLJ 3.2(a) is read in its entirety, it is more reasonable to interpret
the "deposit of cash” clause as an option the trial court may order along with the
primary condition of a bond. If the rule drafters intended to authorize “cash only”
bail, they could have easily set it out as a discrete condition of release.,
Accordingly, we conclude CrRLJ 3.2(a)(5) does not authorize “cash only” bail to
the exclusion of a bond. :

" In this case, the Court properly considered the least restrictive conditions as
enumerated in CrR 3.2(b). Among those conditions relating to bail, the Court had
many options. Among them, was the execution of an unsecured bond in a specified
amount, CrR 3.2(b)(3). Next, as in this case, require the execution of a bond in a
specified amount and the deposit in the registry of the court in cash or other security

as directed, of a sum not to exceed 10 percent of the amount of the bond. CrR

3.2(b)(4). Finally, require the execution ofa bond with sufficient solvent sureties, or

' The subject of the Court of Appeals’ analysis was the Court of Limited Jurisdiction court rule analog to
CrR 3.2(b).

2 The Court of Appeals did not reach the constitutional issue addressed by Appellant, asserting in
pertinent part that, “We first address the court rule argument to decide if we can resolve the matter:
without addressing the constitutional issue. See State v. Hall, 95 Wash.2d 536, 539, 627 P.2d 101 (1981)
(noting an appellate court will avoid a constitutional issue if it can find any other basis for its decision).”
Mollett, 115 Wash.App. at 607.

STATE'S RESPONSE TO

DEFENDANT'S MOTION TO STRIKE

CASH ONLY BAIL PROVISION / St v, Barton (12-1-01772-1) Snohomish County

Page Jor 6 Prosocuting Attormnay « Ceimina! Division

3000 Rockefeller Ave,, WIS 504
Everatt, WA 08201.4048
(425) 398-3332 Fax! (425) 368-3572

APP029




© «© N o g oW N =

W N - o © o] ~3 (o)) n E.Y W N - [

ihe deposit of cash in lieu thereof. CrR 3.2(b)(5). The Court’s ten percent
requirement in this case was not the imposition of “cash only” bail like that imposed on
the Appellant in Mollett. Instead, it was the Court exercising its discretion after
considering a menu of options available to it to ensure Defendant’s appearance at
court and the safety of the victim and the community.

The Minnesota Supreme Court's decision in Minnesota v. Brooks, 604 N.W., 2d

345 (2000), a case cited by Defendant, similariy involved a lower court's imposition of

-“cash only” bail, to the exclusion of any surety. Like the court in Mollett, the Brooks.

court found “cash only” bail impermissible, but favored the imposition of the
requirement of the payment of soh'\e cash in addition to the possibitity of bond. The
Brooks court reasoned:
The concept of surety, from its inception in early England to its use in the
" modern bail system, has involved the concept of a third party assuming
responsibility for an accused's appearance. Accordingly, the guarantee of
*sufficient sureties™ must, at the very least, protect an accused's access to
" helpful third parties.

Id. at 353.

Finally, Defendant addresses the constitutional implications of the Court's ruling in
his Motion. A plain reading of the holding in Pugh v. Rainwater, 557 F.2d 1189 (5""
Cir. 1977)—the primary case cited by Defendant in support of his constitutional
argument—asserts that “cash only” bail raises Equal Protection concerns only in the

absence of bond. As the court in Pugh concluded, “money bail is not necessary to

promote [a compelling state interest] because the bail bondsman system eliminates
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the basic premise behind such [cash only] bail.” Id. at 1202. In deciding Pugh, the
court offered the following final conclusion:
Our holding is not that money bail may never be imposed on an indigent
defendant. The record before us does not justify our telling the State of Florida
that in no case will money bail be necessary to assure a defendant's
appearance. We hold only that equal protection standards require a
presumption against money bail and in favor of those forms of release which do
not condition pretrial freedom on an ability to pay.
Id. Inthis case, CrR 3.2 requires the court t;a consider the least restrictive alternatives
and the financial resources of the accused when setting bail. ‘CrR-3.2(b)(7). Thus,
Equal Protection considerations are embedded in the court rule and are not offensive
to constitutional considerations.
IV. CONCLUSION
Defendant's Motion should be denied. There are substantial, compelling, and
legally justifiable reasons for the Court to require ten percent of Defendant’s bond to
be in cash. This requi‘rement does violate the prohibition against cash only bail,
becauée it is not cash only bail. The Court's ruling merely adheres to what judges,
prosecutors, victims, law enforcement, defense attorneys and the public were all led to
beljeve was the industry standard of charging ten percent down payment to post a
bond for the full amount.
E
/

I
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When criminal defendants are charged much Iess——and sometimes nothing at all—
for their release than the public expects or deserves and where the bail imposed is the
least restrictive alternative, the rights’ of the accused have not been violated. Simply
put, there must be truth and certainty in our system of bail. Everyone must leave tﬁe
courtroom knowing exactly how much it is going to take to get the defendant released.
The Court's order should be affirmed because it injected that certainty where the
legislature has failed to, and that the bonding industry itself has so far refused to.

DATED this 5" day of September, 2012,

Respectfully Submitted,

(6,

ADAMW. CORNELL

Deputy Prosecuting Attorney

WSBA# 32206

Snohomish County Prosecuting Attorney's Office
3000 Rockefeller Avenue, M/S 5§04

Everett, Washington, 98201

Telephone: (425) 388-3333

Fax: (425) 388-3572

Email: acorneli@co.snohomish.wa.us
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON,
NO. 12-1-01772-1
Plaintiff,

DEFENSE RESPONSE TO STATE’S
BRIEF ON TERMS OF BAIL

Vs,
PETER R. BARTON,

Defendant.
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ANY CASH- ONLY BAIL, WHETHER IT IS PART OF OR THE FULL AMOUNT OF
BAIL, IS UNCONSTITUIONAL.

The State does not cite a single case, in Washington or in a state with similar
constitutional protections, that condones the pretrial condition of a percentage of bail required to
be posted in cash. The Statc asks the Court to distinguish the cases cited in the defense brief with
the argument that the State did not ask for the total amount of bail to be posted in cash, just ten
percent of the bail. However, the State fails to address the underlying constitutional analysis in

State v. Mollett, 115 Wn.2d 604 (2003). Based on the “bail by sufficient sureties” language of

1721 HEWITT AVENUE - SUITE 200
BURDETT WAQUINGTAN 001
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WA Const. Art. 1, § 14, “[t]he ‘deposit of cash’ clause is an option for the trial court may order, but

not to the exclusion of the bond.” State v. Mollett, 115 Wn. App. 604, 609 (2003) (emphasis

added). Whether the court orders the entire bail amount to be posted in cash or ten percent to be
posted in cash, either condition of bail is to the exclusion of a bond and violates the plain language

of the Washington Constitution, “bail by sufficient sureties.”

Bail is a two-fold contract. There is a contract between thé bail agent or agency and the‘
court, guaranteeing that an individual will comply with conditions of release and will appear in
court, Thefe is also a contract between the bail agency or agency and the bailee over how much
will be paid for having provided bail and how it will be paid. The court’s interest is in its contract
with the bail agent or agency, not in the contract between the bailee and bail agent or agency., The
State’s request for ten percent cash bail unconstitutionally interferes with the contract between the
bailee and the bail agent or agency.

“Sureties” are prohlises — in this instance by the bonding company — that they will pay the
court if the accused does not show up as promised. Sureties are not cash. While the question at
issue here is not all-cash bail, the effect is nonctheless the same: poor people will be denied bail

because they cannot produce cash or its equivalent before release.

THE POLICY ARGUMENTS OFFERED IN THE STATE’S BRIEFING FAILS TO PROVIDE
THE CONTEXT OF THE RELATED LEGISLATIVE HISTORY.

The State argues that the requirement of ten percent cash bail “merely adheres to what
judges, prosecutors, victims, law enforcement, defense attormeys and the public were all led to
believe was the industry standard of charging ten percent down payment to post a bond for the full
amount.” This statement is simply not true. The citizens of Washington State have always been
constitutionally guaranteed the right to bail by sufficient sureties except in the most serious cases

DEFENSE RESPONSE BRIEF ON BAIL SNOHOMISH COUNTY PUBLIC DEFENDERS
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under particular conditions.

The State’s request for a specific bail minimum has been recently addressed and declined
to be adopted by the Washington State Legislature. The issue was carefully considered. In
2010, SSB 6673 created the Bail Practices Work Group to study bail practices and procedures in a
comprehensive manner and make recommendations to the Govemnor, the Supreme Court, and the
Legislature.! In the 2011-12 legislative sessioﬁ, House Bill 2668 (SHB 2668) was proposed to

add a new section to RCW 10.19 and amend the definition of bail;

Bail is defined to require that five percent of the bond amount shall be collected by
the bail bond agent or agency before the person's release. The court may waive this
requirerent upon written justification from the bail bond agency at the time of
recognizance.

The new proposed definition of bail inserted a 5% cash bail minimum. The policy argument
forwarded by proponents of SHB 2668 was that the new definition of bail was necessary because
the existing rules did not allow for a specific bail minimum. The proponents of SHB 2668 made
similar arguments to the State’s policy argument that “{e]veryone must leave the courtroom
knowing exactly how much it is going to take the get the defendant released” in a public hearing
before the House Public Safety and Emergency Preparedness Committee on January 25, 2012

and a public hearing in front of the Senate Judiciary Committee on February 22, 2012}

1 The report to the Legistature from the Bail Practices Work Group was published in December 2010 and available at
the following link:

htrp://www.leg.wa.gov/documents/leglslature/ReportsToThelegislature/Bail%20Practices¥ 20Work%20Group%20Report¥% 20Final, 14
72bS8e-d0be-45a2-8338-6270206fb7e0.pdf

2 The House Public Safely and Emergency Preparedness Committee public hearing discussing SHB 2668 can be
watched al the following link: http://tvw.org/index.ohp?option=com tvwplayer&eventiD=20120112 10#start=147584top=4216,

3 The Senale Judiciary Committee public hearing discussing SHB 2668 can be viewed at the following links:

http:/ftvw orgfindex. php?option=com tvwplayerReventiD=2012020166#4start=538stop=321 and
http://tvw.org/index.phproption=com _tvwplayer&eventin=2012020166#start=1989&stop=3492

DEFENSE RESPONSE BRIEF ON BAIL SNOHOMISH COUNTY PUBLIC DEFENDERS

1721 HEWITT AVENUE - SUITE 200
EVERETT WaAQUINSYTON 08901

APP035



There were also persuasive policy arguments against SB 2668, including the impact on the
poor, concerns over shifting the burden of failures to appear from a privately funded system
(bonding corapanies) to the public, and constitutional challenges to cash bail premiums. SHB
2668 was not enacted and a cash bail premium was not legislatively authorized. To make the
same argument to this Court is tantamount to an end run around the Legislature’s decision not to
enact a cash bail premium. A cash bail, whether in total or a percentage premium, violates
Washington constitutional protections. The practice has not been approved by the Washington
Legislature and should nof be condition imposed by this Coutt.

DATED :this 6" day of September, 2012.

Respectfully submitted,

Ol zrwesd

LINDA W.Y. COBURN - WSBA #36002
Attorney for Defendant
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IN THE SUPERIOR COURT OF THE STATE OF WAs_mNG@N )
"IN AND FOR THE COUNTY OF SNOHOMISH ©
STATE OF WASHINGTON, )
) NO. 12-1-01772-1
Plaintiff, )
)
vs. ) SUPPLEMENTAL BRIEFING
) REGARDING HARMONIZING
PETER R. BARTON, ) CONSTITIONAL PROTECTIONS AND
) THE COURT RULE ON CONDITIONS OF
Defendant, ) BAIL
)

The Washington Constitution provides:

SECTION 20 BAIL, WHEN AUTHORIZED. All persons charged with crime shall
be bailable by sufficient sureties, except for capital offenses when the proof is
evident, or the presumption great. Bail may be denied for offenses punishable by
the possibility of life in prison upon a showing by clear and convincing evidence of
a propensity for violence that creates a substantial likelihood of danger to the

community or any persons, subject to such limitations as shall be determined by the
legislature.

The Washington Court Rules For Superior Court, CrR 3.2(b) further provides:

(b) Showing of Likely Failure to Appear-Least Restrictive Conditions of
Release. If the court determines that the accused is not likely to
appear if released on personal recognizance, the court shall impose the
least restrictive of the following conditions that will reasonably assure
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that the accused will be present for late hearings, or, if no single
condition gives that assurance, any combination of the following
conditions:

(1) Place the accused in the custody of a designated person or
organization agreeing to supervise the accused;

(2) Place restrictions on the travel, association, or place of abode of the
accused during the period of release;

(3) Require the execution of an unsecured bond in a specified amount;

(4) Require the execution of a bond in a specified amount and the
deposit in the registry of the court in cash or other security as
directed; of a sum not to exceed 10 percent of the amount of the
bond, such deposit to be returned upon the performance of the
conditions of release or forfeited for v1olauon of any condition of
release;

(5) Require the execution of a bond with sufficient solvent sureties, or
the deposit of cash in lieu thereqf;

(6) Require the accused to retum to custody during specified hours or
to be placed on electronic monitoring, if available; or

(7) Impose any condition other than detention deemed reasonably
necessary to assure appearance as required.

If the court determines that the accused must post a secured or unsecured
bond, the court shall consider, on the available information, the accused’s
financial resources for the purposes of setting a bond that will reasonably
assure the accused's appearance.

CrR 3.2(b) (emphasis added.)

This Court announced at the last hearing that the Court’s intent was to impose the condition

listcd in CrR 3.2(b)(4) verbatim. The current bail order reads:

The defendant shall post bail in an amount of $500,000 by executing a bond with
depositing 10% cash in the registry of the court.

This Court clarified that the bail order should read identical to CrR 3.2(b) augmenting the language

to read “cash or other security.” Based on solely reviewing the court rule, this condition of bail

MOTION TO STRIKE CASH ONLY BAIL SNOHOMISH COUNTY PUSBLIC DEFENDERS
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may appear to be authorized. However, based on language in the Washington State Constitution,
even an order with verbatim language of CrR 3.2(4) would be unconétitutional.

CrR 3.2 has to be read in its entirety and in light of the Washington State constitutional
protections regarding bail and other court rules. WA Const. Art. 1, section 20 guarentees a right
to “bail by sufficient sureties,” This Court does not have the authority to order bail to the
exclusion of bond, despite the plain language of CrR 3.2(4).

“It is a general rule ﬁat statutes are construed to avoid constitutional difficulties when such
construction is consistent with the purposes of the statute.”  Matter of Williams, 121 Wn.2d 655,
853 (1993). This general rule of statutory construction is incorporated in the court miles in CeR
1.1

These rules govern the procedure in the courts of general jurisdiction of the State bf

Washington in all criminal proceedings and supersede all procedural statutes and

rules that may be in conflict and shall be interpreted and supplemented in light of
the common law and the decisional law of this state. These rules shall not be

construed to affect or derogate from the constitutional rights of any defendant.
(Emphasis added.)

As discussed during oral argument, there is no case directly on point interpreting the
constitutional limitations of CrR 3.2(b)(4). However, there are many other examples in the case
law where courts have limited the application of a particular rule or statute to avo;d constitutional
challenges.

In Staie v. Kilburn, 151 Wn,2d 36 (2004), the court held that the felony harassment statute
only prohibited true threats to avoid unconstitutional infringement of protected épeech. The
felony harassment statute, RCW 9A.46.020, plainly states that ““a person is guilty of harassment if:

(a) without lawful authority, the person knowingly threatens: (i) to cause bodily injury

immediately or in the future to ather person threatened or to any other person, or (ii) to cause
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physical damage to property of a person other than the actor; (iii) to subject the person threatened
or any other person to physical conﬁnemem or restraint, or (iv) maliciously to do any other act
which is intended to substantially harm the person threatened or another With respect to his or her
physical or mental health or safety, and (b) the person by words or conduct places the person
threatened in reasonable fear that the threat w;;aid be carried out.” As the Washington Supreme
Court stated, “The statute criminalizes pure speech. Therefore, it “ ‘must be interpreted with the
commands of the First Amendment clearly in mind.”"  Kitburn, 151 Wn2d at 41, “True threats”
are not protected speech under the First Amendment, Jd. at43. To keep RCW 9A.46.020 in line
with First Amendment protections, “[a]n alleged threat to kﬁll under RCW 9A.46.020 must be a
“true threat” in the First Amendment sense.” K:'Ibur"n at 53.

In State v. Johnston, 156 Wn.2d 355 (2006), the court rejected an overbreadth challenge to
the bomb threat statute by limiting the statute 10 true threats, and not threats made in jest. RCW
9.61.160 states that is “unlawful for any person to threaten to bomb or injure” any building.! On
appeal, the parties agreed that the bomb stature “must be construed 1o limit its application td true
threats in order to avoid facial invalidation of the statue on overbreadth grounds under the first
amendment of the United States Constitution and article I, section 5 of the Washington
Constitution.” Johnston, 156 Wn.2d at 359,

In regards to the application of any conditions of CiR 3.2(b), conditions of bail must be
imposed in light of the constitution protections. CrR 3.2(b) permits that the court may use any
combination of the listed conditions. This Court may order a condition of bail listed in CrR 3.2(4)
if the condition is an option and bond is also an alternative option, The Court cannot impose bail

verbatim to CrR 3.2(b)(4) as the sole condition of bail. To do so would violate the state

1 The statute lists a number of public and private buildings, structures, and other places of human occupancy.
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constitution. As the bail order in the Barton case stands now, it violates the constitutional right to
bail “by sufficient sureties.’;

Based on the discussion of the intersection of the court rules and the Washington
Constitution, the court may question when or how CrR 3.2(b){(4) may be used in light of the
purpose of the rule and the Constitutional protections. CrR 3.2(b)(4) provides the Court an option
to allow a pré-trial defendant the choice between depositing a certain sum of money with the
registry of the Court or bond with a bonding company. A wealthier defendant may choose to
deposit the sum of money with the Court so that the entire amount would be returned at the end of
the case so long as the defendant abided by the court’s conditions of release and save the money
that otherwise would be paid to a bail bondsman for their professional service of providing the
bond. CrR 3.2(b)(4) could also be used to set bail for postvéonviction cases: cases pending
sentenicing or a probation issue. The Washington Constitution is not offended by cash bail when
the defendani has pled or been proven guilty.

" However, for pre-trial defendants, defendants who are afforded the presumption of
innocence, CrR 3.2 favors release ar_ld favors the least restrictive combination of conditions to
ensure the defendant will appear for court. CrR 3.2(b)(4) may be used as an option, but it should
be in favor of release of the defendant, not to set a specific sum of money or wealth to gain pre-trial
freedom to the detriment of indigent accused persons.

The plain language of the Washington Constitution prohibits a cash bail bond, whether the
cash bail bond is a partial or total amount éf the bond.

This Court tﬁeorized at the last hearing that adding language to the existing bail order in the
Barton case would bring the written order into alignment with the Court’s intent and immunize the

bail order from constitutional challenge. The defendant maintains his 6bjection to the *‘cash bail”
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language in the current bail order, but broadens his objection to language that would require 10
pcréent cash or other security to be deposited to the registry of the court prior to being eligible to
postabond. Cash is a sum of money. Security is also a sum of money. In this case, the cash or
other security was set by the Court at a sum of $50,000.

The Washington Constitution provides for bail “by sufficient surety” which means bail is
not conditioned on a sum of money. Reviewing the definitions of the terms ‘cash bail bond’, *bail
bond’, and ‘surety’ support the argument that the Washington Constitution’s bail “by sufficient
. sureties” language protects an indigent defendant from being compelled to post 10 percent cash or
other security premium prior to pre-trial release,

In the case of In the Matter of Marriage of Candice Bralley, 70 Wn. App. 646 (1993), the
Count of Appeals adopted the Black's Law Dictionary definitions of cash bail bond, bail bond, and
surety with approval. |

Cash bail bond is defined as:

A sum of money, in the amount designed in an order fixing bail, posting by a defendant or

by another person on his behalf with a court or other authorized public officer upon

condition that such money will be forfeited if the defendant does not comply with v

directions of the court requiring his attendance at the...proceeding involved and does not

otherwise render himself amendable to the orders and processes of the court.
Bralley, 70 Wn. App at 652, citing Black's at 128.

Bail bond is defined as:

A written undertaking, executed by the defendant or one or more sureties, that the

defendant designated in such instrument will, while at liberty as the result of an

order fixing bail and of the execution of bail bond in satisfaction thereof, appear in

a designated criminal action or proceeding when his attendance is required and

otherwise render himself amenable to the orders and processes of the court, and in

the event he fails to do so, the signers of the bond will pay to the court the amount of

money specified in the order fixing bail.

Bralley, 70 Wn. App at 643, citing Black’s at 1293.
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Surety is defined as:

One who undertakes to pay money or to do any other act in event that his principal

fails therein. One bound with his principal for the payment of a sum of money or for

the performance of some duty or promise and who is entitled to be indemnified by

some one who ought to have paid or performed if payment or performance be

enforced against him. Everyone who incurs a liability in person or estate, for the

benefit of another, without sharing in the consideration, stands in the position of a

“surety,” whatever may be the form of his obligation.
Bralley, 70 Wn. App at 653, citing Black's at 1293.

Sureities provide the court and society a service. This is reflected in the Bralley case; the
Court of Appeals explained that the different definitions of cash bail bond, bail bond, and surety:

highlight the fact that a person who posts a bond, or a surety, has a special role in

the production or security of the accused. This person is responsible if the accused

does not appear at the required time, However, in the case of cash bail, the

appearance of the accused is assured by the security of the money itself, and the

person who posted the money has no special role in the process.
Bralley, 70 Wn.App at 653. The modern practice of professional and commercial bondsman
system balances the indigency of the accused with the accused’s risk to fail to appear. A highrisk
may demand a higher bail premium up to a maximum of 10 percent of the bond. A lower risk may
merit a lower premium. Bail by sufficient surety is a bond on promise, not a bond solely
conditioned on wealth, If an accused does fail to appear, the professional bondsman has powerful
incentive to make sure that the accused for whom he is surety appears at court. It is the accused

who pays the bondsman to perform a police function of apprehension of a person who has jumped

bail.

CtR 3.2(b)(4) and the Court’s current bail condition requiring 10 percent cash or other

security to the registry of the court fits into the cash bail bond definition, CiR 3.2 mirrors the
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language of the definition of a cash bail bond. The following compares CrR 3.2(b)(4) to Black's

definition of cash bail bond:

CrR 3.2(b)(4): Require the execution of a bond in a specified amount and the
deposit in the registry of the court in cash or other security as directed, of a sum not
to exceed 10 percent of the amount of the bond, such deposit to be returned upon
the performance of the conditions of release or forfeited for violation of any
condition of release. ,.(Empasis added.)

Cash bail bond: A sum of money, in the amount designated in an ordet fixing bail,
posted by a defendant or by another person on his behalf with the court...upon
condition that such money will be forfeited if the defendant does not comply with
directions of the court requiring is attendance at the...proceeding involved and
does not otherwise render himself amendable to the orders and processes of the
court.

See definition of cash bail bond, supra, emphasis added. Both to percent cash or other

security equaling $50,000 is a sum of money to be posted with the registry of the court,

By definition, this condition requires a cash bail bond.

As discussed in the previous defense brief, the Court of Appeals analysis in City of

Yakima v. Molleit, 115 Wn. App. 604 (2003), is applicable in this case. The court cannot

order cash bail to the exclusion of abond. The $50,000 cash or other security to the

registry of the court is a form of cash bail bond. In the Court’s current order, the $50,000

cash or other security is to the exclusion of bond. The defendant cannot otherwise post

bond unless he has also posted a sum or $50,000 either in cash or other security to the

registry of the court to gain release.

The Washington Constitution guarantees a right to post bail by sufficient sureties. By

deftnition, bail by sufficient sureties cannot require a specific sum of money to be posted with the

registry of the court prior to release. This reflects Washington’s long history of protecting

individuals, including the poor, against pre-trial confinement, The Washington Constitution is
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8 1721 HEWITT AVENUE - SUTTE 200

EVERETT, WASHINGTON 98201
(425) 339.6300

APP044



more protective than the federal Constitution.  As previously dliscussed in the first section, ‘lhis
Court must read the available conditions in CrR 3.2 to align with the guarantees of the Washington
Constitution.

It is clear from CrR 3.2 itself that the rule is designed to protect the accused, CrR 3.2(a)
starts with a presumption for reteased of the accused in noncapital cases. CrR 3.2(b) states that
“the court shall impose the least restrictive of the following conditions that will reasonably assure
that the accused will be present for later hearings.” CrR 3.2(b) offers a variety of options for the
court: (b)(1) can require specific supervision of the defendént, (b)) Aimposes travel restriciions,
{b)(3) provides for unsecured bond, (b)(4) requires a sum of money deposited with registry of
Court to be returned at completion of case, (b)(5) requires bond by sufficient solvent sureties,
(b)(6) provides for reporting and/or electronic home monitoring, and (b)(7) is the catch all for
other conditions deemed necessary by the Court.

In cases involving wealthy defendants. a defendant may benefit from posting a specific
sum with the registry of the Court so that the money will be returned to the defendant at the end of
the case. In those cases, the Court should still set bail to offer the option of allowing the wealthy
defendimt 1o post a certain sum of money or post bond through a surety. The court would still be
prectuded from requiring any defendant, wealthy or poor, to post a specific sum to the exclusion of
bond because cash bail 1o the exclusion of bond would run afoul of the constitution protection to
access {o bail by sufficient sureties. See Mollett, supra.

In cases involving indigent defendénts. the Constitution requires access to bail by
sufficient sureties and CrR 3.2(b)(5) authorizes the court to set bail by sufficient surety. The
surety, the commercial bail bondsman, provides a service for the accused to post the bond to gain

pre-trial release.  The surety also provides a service to the Court, monitoring the defendant in the
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community to monitor and detaining/surrendering the defendant to the local jail should the
bondsman determine the defendant has not abided by conditions of the bail bond contract or should
the defendant jump bail. CrR 3.2 should not be used to condition access to pre-trial release solely
on the wealth of the accused. CtR 3.2 may permit the Court to set additional or altemative bail
options. However, the Court cannot set bail pursuant to CrR 3.2(b)(4) to the exclusion of access
to a bond.

This Court should strike the 10 percent cash or other secuﬁty provision from the bail order.
The condition is unconstitutional as applied in this case. The bail provision violates equal
protection as it requires an indigent defendant to post cash or other security equal to a specified
sum prior to pre-trial release, instead of allowing that indigent defendant access to bail bond or
surety,?

CONCLUSION

Based on the Washington Constitution and Court Rules, the Court should strike the cash
bail provision on Mr. Barton's order on detention.

DATED this X7 day of September, 2012,

Respectfully submitted,

LINDA W.Y. COBURN - WSBA #36902
Attorney for Defendant

2 The Court's order is even more restrictive than contemplated by the court rule,  CrR 3.2(b)(4) states that the
accused can be released once a specific sum is deposited with the registry of the court.  The accused faces forfeiture of
. the amount in the event of a failure to appear. Under the bail order in this case, if the defendant posted 10 percent
cash with the registry of the Court, he would not get released. This Court's order essentially doubles the amount of
the bail because the order requires that the defendant post 10 percent with the registry of the court and also secure a
bond on the total amount, $100,000, prior to release.
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SUPERIOR COURT OF WASHINGTON
FOR SNOHOMISH COUNTY

THE STATE OF WASHINGTON,
: NO: 12-1-01772-1

_ Plaintiff,

Vs, STATE'S SUPPLEMENTAL
MEMORADUM IN RESPONSE

PETER R. BARTON, TO DEFENDANT'S MOTION TO
STRIKE CASH ONLY BAIL

Defendant. PROVISION

I INTRODUCTION

The State of Washington, by and through Mark K. Roe, Prosecuting Attorney
for Snohomis.h County, Washington, and Adam W. Cornell, Deputy Prosecuting
Attorney fqr said County, submits this supplemental response to the Defendant’s
Motion to Strike Cash Only Bail Provision (hereinafter Motion). By his Motion, |

Defendant seeks recohsideration of the Court's requirement that ten percent of his

-t

$500,000 bail be deposited in cash with the Clerk's Office prior to 'é bond being

executed.
/l
I

STATE'S SUPPLEMTNAL MEMORANDUM

IN RESPONSE YO

DEFENDANT'S MOTION TO STRIKE

CASH ONLY BAIL PROVISION/ §1, v, Barton (12-1-01772-1) Snohomish County

Page 1 or 5 ' Prosecuting Atomey - Criminat Divislon

00 Rocksfellar Ave,, M/S 504
Everatl, WA 88201.4048
3868-3333 Fax: (425) 308-3572
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ll. PROCEDURAL SUMMARY

On September 6, 2012, the Court heard oral argument conceming the Motion.
Based upon the arguments of counsel and the questions of the Court, oral argument
was set over to October 18, 2012, at 9:00 a.m. to accommadate further briefing and
argument by the parties.

. ARGUMENT
Defendant objects to any condition that requires the posting of cash as a condition

of release, whether it be in the current form or modified to be more consonant with the

language of CrR 3.2(b)(4) (as previously suggested by the Court during the

September 6, 2012, hearing). Defendant argues that the cash bail ordered by the
Court on August 16, 2012, violated the Washington State Constitution’s guarantee that

he has a right to bail by “sufficient sureties.” Defendant also argues that the Court's

order violates his right to Equal Protection under the United States Constitution.

The Motion should be denied because CrR 3.2(b)(4) does not preclude Defendant
from access to helpful third parties—including, but not Iimiteq to bail bondsmen—when
a ten percent cash requirement is imposed. Defendant adopts a very restrictive
interpretation of the Constitutional guarantee of bail by “sufficient sureties,” by
suggesting that the ten percent cash bail required of him in this case would have to
come from his own pockets. The surety Quaranteed by the Constitutioh, more broadly
and appropriately applied, allows Defendant access to others, including bondsmen, |

banks, family, friends, and other individuals who might be responsible for helping him

STATE'S SUPPLEMTNAL MEMORANDUM

1 IN RESPONSE TO
DEFENDANT'S MOTION TO STRIKE
CASH ONLY BAIL PROVISION / 8t, v, Barton (12-1-01772-1) Snohemish County
Page 2 0r 5 . Prosscuting Attomay - Criminal Division

3000 Rocketeller Ave,, MIS 504
Evaratt, WA 982014046
(425) 386-3333 Fox: (425) 206-3572
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post cash on h‘i; behalf for the fulfiliment of his obligation to secure his release.’
Defendant’s own supplemental briefing supports the State's position by defining cash
bail bond in pertinent part: “A sum of money. . .posted by a defendant or another
person on his behalf with the court. . .upon the condition that such money will be
forfeited if the defendant does not comply with directions of the court. . , ."
(Defendant’s Supplemental Brieﬂng, Dkt. #22, Pg. 8). In sum, the Court’s ten percent
cash requirement pursuant to CrR 3.2(b)(4) does not hinder Defendant's access to
others who might post cash on his behalf, it simply requires that a fixed amount be
deposited in the registry of the court. In so doing, this requirement insures certainty
that when bail is imposed the community knows just how much will be required of

Defendant to secure his release.

! sure-ty noun \shur(-e)-t&\
plural sure-ties '
Definition of SURETY

1; the state of being sure: as a : sure knowledge : certainty b ; confidence in manner or behavior
: assurance
2a : a formal engagement (as a pledge) given for the fulfiiment of an undertaking : guarantee b |
a basis of confidence or security

3. one who has become legally liable for the debt, default, or failure in duty of another

- gure-ty-ship \ship\ noun

Examples of SURETY

As sureties, they will be liable in his place.

<gave his surety that he would pay back the loan if his sister was unable to for any reason>
Origin of SURETY

Middle English seurte, from Anglo-French seurté, from Latin securitat-, securitas security, from
Securus

First Known Use: 14th century

http.//vww.merriam-webster.com/dictionary/surety
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The Motion should élso be denied because the Equal Protection .argument 7
asserted by Defendant lacks merit because a bond remains available to him and there
is no cbntrolling case authority to support Defendant’s argument. The State’s
response to Defendant's Equal Protection argument was previously reasoned in a
past pleadirig and will not be repeated here. (Dkt.#22, States Response fo
Defendant's Motion to Strike Cash Only Bail). Nevertheless, it bears repeating that
while Defendant has a right to bail, he does not have a right to bail out, |
, . _

i
i
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Iv. CONCLUSION

Defendant's Motion should be denied.? There are substantial, compelling, and
legally justifiable reasons for the Court to require ten percent of Defendant's bond to
be in cash. This requirement does not violate the prohibition against cash only bail,
because it is not cash only bail and because Defendant has access to helpful third
parties—including bail bondsmen who could write a bond to include the $50,000 cash
required—who could make themselves responsible for all of Defendant's bail as
guaranteed by the Washington State Constitution.

DATED this 5" day of Oc;obér, 2012.

Respectfully Submitted,

(L

ADAM W. CORNELL
Deputy Prosecuting Attorney
WSBA# 32206

! Should the Court wish to modify the Order setting bail to be more consonant with CrR 3.2(b)(4)
the State proposes the following language: The defendant shall post ball in an amount of

$500,000 by executing a bond with sufficient sureties and depositing 10% cash in the registry of
the court, based upon the court having made the findings set forth in paragraph 2.1 below.
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IN THE SUPERIOR COURT OF THE STATE\OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON, NO. 12-1-01772-1

Plaintiff,
October 18, 2012

)
)
)
)
)
V. 19:00 a.m.
)
PETER BARTON, )
)
)
)

Defendant.

VERBATIM REPORT OF PROCEEDINGS
DEFENSE MOTION TO STRIKE TEN PERCENT CASH BAIL REQUIREMENT

BE IT REMEMBERED that the foregoing proceedings

were taken from the motion hearing in the above-referenced
matter heard on October 18, 2012 before The Honorable Judge Eric
Z. Lucas.

Adam Cornell,'Esq., Snohbmish County Prosecutor's Office,
3000 Rockefeller Avenue, Everett, Washington 98201 appearing on
behalf of the Plaintiff.

Kathleen Kyle; Esqg. Snohomish County PDA, 1721 Hewitt
Avenue, Suite 200, Everett, Washington 98201, appearing on -

behalf of the Defendant.

PROCEEDINGS REPORTED and TRANSCRIBED BY:

DONNA HUNTER, CCR#3065, RPR#046393
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(Defendant present.)
WHEREUPON, the following proceédings were had andAdone, to
wit: |

THE CLERK: All ;ise. Snohomish. County Superior Court
is now in session, the Honorable Eric Z. Lucas presiding.

THE COURT: Thank you. Please be seated. Good
morning.

MR. CORNELL: Good morning, Your Honor, Adam Cornell
on behalf of the State. We're here on the matter of the State
of Washington v. Peter Barton. Mr. Barton is here. He's in
custody. He's represented by Ms. Kyle and we're here before
Your Honor for the Court to consider the defense's motion in
this matter to strike the ten percent cash bail requirement that |
the Court had previously imposed. Has the Court had an
opportunity to review the subsequent pleadings that were filed
since the last hearing?

THE COURT: Yes, thank you.

MR. CORNELL: Then I think the parties are prepared to
proceed and as this i1s Ms. Kyle's motion, I will defer to her.

MS. KYLE: Thank you, Your Honor. I do want to direct
my comments to any questions the Court might have, so I
encourage the Court to interrupt and ask questions if my
argument is not targeting the Court's concerns. Similar to fhe
analysis in the Fifth Circuit federal case analyzing the bail

scheme in Florida, this is the Pugh v. Rainwater suit case, the
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question das I would pose it is can an -= can an indigent
defendant be denied freedom where a wealthy man would not
because he does not happen to have a specific sum of money to
pledge for his freedom. And the answer to that question in the
state of Washington is, no, that the Washington Constitution
gﬁarantees a baill by sufficient sureties.

The State's sought to frame this as an issue that the
Defendant does not have a constitutionai right to post bail, and
I think tﬁat‘is looking at the issue not in the right light.
The Constitution is clear that pretrial defendants, presumed
innocent, do have a right to post bail by sufficient sureties

and not post bail by cash bail. The City of Yakima v. Mollett,

the analysis in that case is on point. It is analyzing very
similar provision and a very similar court rule, although maybe
different provisions of that court rule, and the ultimate ruling

in the City of Yakima v. Mollett is that the Court cannot order

cash bail to the exclusion of bond. The State argues that the
current bail scheﬁe in Mr. Barton's case does not require cash
bail, but that is not true, and the current scheme requires Mr.
Barton to post $50,000 cash or other security as the Court has
amended with the registry of the Court prior to being able to
post the remainder of the amount on bond.

If we look at the definition of cash bail, and then as
defined by Black's Law dictionary but adopted in Washington

State as a correct definition, cash bail bond is defined as a
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sum of money in an amount designated by anlorder fixing bail to
be posted by a defendant or another person on behalf with the
court ox another authorized public officer upon condition that
such bail be forfeitéd if the defendant does not Comﬁly with the
directions of the Court requiring attendance.

Then if we look at the def -- or the verbatim language in
CrR 3.2 (b) (4), which is the requirement of the execution of a
bond and in a specified amount and the deposit in the registry
of the Court in cash or other security as directed, a sum not to
exceed 10 percent of the amount bond. Those two definitions are
essentially the same but using different wqrds. The -- it is
they both require a sum oflmoney.

Criminal Rule 5.2 defines -- further defines a sum of money
as cash or othef security, but those are all -- a sum of money
is the equivalent of cash is the equivalent of security, which

is the equivalent of property. And the Court cannot require

under Washington State Constitution a person to have a requisite

-amount of property or wealth or sum of money to gain his

freedom. That is a specifically what the Washington
Constitution provides is alright to bail by sufficient surety,
which is a promise, and that i1s alsc defined in the case law.
Agalin, -it's the Black's definition of surety, but it's one who
undertakes to pay money or do another act in the event that his
principal fails therein, so that -- that is the kind of modern

development of the commercial bailbondsman. The commercial
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bailbondsman makes a promise to the Court that they will ensure
the promise of the defendant.or a sum of money from the
bailbondsman will be forfeited.

There are many policy reasons that this is a good scheme,
the first is that in Washington they recognize that a person is
presumed innocent pretrial and that an indigent defendant is no
less important than a wealthy defendant. Having access to
freedom pretrial allows a defendant to fully participate in the
preparation of their defense. Also any form of incarceration
pretrial, although is not intended to be punishment, it is
intended to secure their presence at the trial cannot be talked
about as somethiné other than punishment other than in words in
a sense of we send people to jall as punishment and those people
are housed in the same facility under the same conditions as
somebody who is held on pretriél bail.

The other policy decisions that support all of this are
that in this instance it is the defendants who then pay for the
-- the commercial bailbondsman, so when they do fail to appear,
it is a private system, not taxed to the community, to the local
government, to the federal government to bring absconding
defendants back before the Court. It is the commercial
bailbondsman who has a very large incentive for that otherwise
police mechanism to bring absconding defendants before the
Court.

All of these things are talked about in that Fifth Circuit
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case, Pugh v. Rainwater, so why does CrR 3.24(b) (4) exist?

Well, it is an option, but it is not an option to the exclusion
of bond. It is not an option to the exclusion of bail by
sufficient surety. It is also -- 3.2 is for the‘trial court or
for the Superior Court in all cases, and bail by sufficient
surety only applies to pretrial cases, and so, in cases
involving probation violations or after a finding of guilt
either through a plea or a trial, or just to structure a bail
bond, which is what the -- or a bond -- a bail amount that is
favorable toward release, which is what the rule requires the
Court to do, a wealthy defendant again may choose or ask the
Court to set an option of either posting an amount with the
Court or going through a commercial bailbbndsman.

The whole scheme of posting property with the Court or a
sum of money with the Court would only work assuming that
everybody has property, but unfortunately even in today's modern
soéiety we have not made sufficient increases to the land of
plenty for all. It is a land of plenty for a few and a land of
scant resources for still very many of our citizens.

We'd ask the Court to strike the provision from the bond
and, you know, I'd also note for the Court that thé Court's
current, or that the State's request that the Court granted of
the current bail structure actually makes it doubly difficult
for any defendant, because not only do they have to post

10 percent cash or other sum of money with the Court registry,

APPO058




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

but then they have to turn around and post some amount with the
commercial bailbondsman, and that essentially doubles fhe amount
that a defendant would have to put up to gain their release.

CrR 3.2(b) (4) contemplates posting up to 10 percent in the
registry and then being released, not then also having to turn
around, although I don't think it is necessarily prescribed if
this were not a pretrial case, 1f this were a case where there
was already a finding of gquilt, then the Cburt may I guess be
able to do that, but it does double what the rule -- verbatim
rule actually contemplates. Your Honor, our position is that
the $500,000 bail that the Court set is a sufficient bail in
light of all the circumstances in this case. Court have any
questions?

THE COURT: I might have some questions when you come
back. Mr. Cornell?

MR. CORNELL: Thank you, Your Honor. The Defendant's
motion should be denied, 'and I will make not argument over the
top of what I've already submitted in my pleadings, but I do
think there are a couple of impoftant points to make that
address Ms. Kyle's argument. I think it's -- it's the State's
position that sufficient surety is this idea of a surety means
-~ provides that the defendant has a right to access third
parties. There is nowhere in the Constitution that says that
the defendant -- that the third.party has to be a bondsman. I

addressed that perhaps tangentially in my response in pleading,

APPO059




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

but Mr. Barton has access to third parties for the purposes of
posting cash. He has access to third parties with respect'to a
bond.

When the CQurt made the decision to set the conditions that

are -- that are currently in place, the Court considered the

. financial well-being of not only the Defendant but others in the

community, and the Céurt is required to do that for a reason,
because access to third parties is something that -- that the
Defendant has an opportunity to access to post the bond or the
bail that Your Honor has required of him.

So my poiﬁt'is this that the Constitution should and does
guarantee Mr. Barton access to third parties. There is no
constitutional guarantee to a bondsman per say. With respect to
rule itself; I think it's important for the Court to understand
that the plain meaning of 3.2(b)(4), which is the section of the
Céurt rule that, Your Honor -- that applies‘in this case, is --
is clear. It is a rule that was promulgated by our Supreme
Court in consideration of constitu -~ in making constitutional
considerations.

The Court wouldn't have.promulgated a rule that was
meaningléss, and I would refexr the Court to actually CrR 1.2
that relates to the purpose -- purpose and construction of the
court rules promulgated by the Supreme Court. It says, "These
rules are intended to provide for the just determination of

every criminal proceeding. They shall be construed to secure
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simplicity in procedure, fairness in administration, effective
justice and elimination of unjustifiable expense and delay."

The plain meaning of 3.2(b) (4) provides that.the Court has the
authority to ordér 10 percent -- up to 10 pércent cash in
addition to a bond. The Mollett decision, while the Mollett
decision talks about a different section of the 3.2 analog,
Mollett does acknowledge the significance of the plané meaning
of the court rule in saying that if the court drafters intended
to authorize cash only bail, they could have easily set it out
as a discreet condition of release. So Mollett acknowledges
that the Court could or the Supreme Court had they decided could
have ordered cash only bail as a condition of release, but they
didn't. And, so, I think that Mollett is instructive insofar as
the rule drafters intended to provide the Court the option of
ordering a bond plus 10 percent cash, because that's exactly
what the rule said.

With respect to Ms. Kyle's equal protection argument, I am
not going to go back and make argumént that I previously made,
but I do think it is worth repeating, that while I -- T
recognize that there are social and economic inequities in our
society, no court has ever in the context of cash only bail made
wealth a protected class, so there i1s no court in the land that
has adopted the argument that counsel is making in support of
the equal protection argument. Mr. Barton does not have a right

to bail out, he has a right to bail, but he doesn't have a right
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to bail out and he does have access to third parties, and Your
Honor considered that when you made -- when you imposed the
coﬁdition. So I am happy to answer any further questions that
the Court may have. I am asking the Court to adopt the plain
meaning of the court rule.

I will say in conclusion that (b) (4) does contemplate cash

or other security as directed. I would == if the Court is
considering and I am not sure 1f Your Honor is, but I -- I think
for the Court to order that the -- that the 10 percent be in

$50,000 or other security would cause a plethora of problems for
the Clerk's Office if, for instance, it would put the Clerk's
Office in a position of having to appraise gold rings and
vehicles and stock certificates and other security, and I don't
think that that is manageable and I think the public expense in
the Clerk's Office having to determine a cash equivalent as the
security per the court rule would cause unfathomable problems
administratively for the Clerk's Office, so I think the Court
can order 10 percent cash. The Court could also order that that
10 percent be other security, but the State is not asking the
Court to order in other security and would never ask the Court
to do that because of the éomplications and the trouble that
that could cause the Clerk's Office, putting them essentially in
a position of being a property appraiser, so we're not asking
the Court to do that.

THE COURT: Well I guess, Mr. Cornell, that last
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argument that you made, isn't that in violation of the rule,
that restriction?

MR. CORNELL: I don't believe so, Your Honor. I think
Your Honor can -- can take the cash or other securities. I
think those two are wholly independent from each other, so I do
believe the Court has the authority to order 10 percent cash or
10 percent cash with a security equivalent, so I think they can
be read wholly independent from each other. TIf Your Honor
disagrees, again, I think thé -- that it's important to
contemplate just what would that mean in practical terms for the
Clerk's Office. I mean, you would have =-- would have people
bringing in livestock for instance as a security equivalent if
that's all they had to post 10 percent, and I can't imagine --

| THE COURT: Are you seriously proposing that someone
bring in, like, cows? ’

MR. CORNELL: Your Honor, when someone's liberty is at
stake and all they have is livestock, their freedom is moré
important that the convenience of the Clerk's Office, and if the
plain meaning of (b) (4) is other security, then we have to be
prepared for Sonya Kraski to find a corral potentially for a
bunch of livestock, because the criminal defendant isn't géing
to care. They're going to come up with whatever they have, and
if it's a farmer out in Arlington and all their family.has is
livestock, that's the only thing of value, then the Clerk's

Office 1s going to be in the position of having to determine the
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-- the cost or value of that livéstock. They're going to have
to keep it somewhere so that it -- because it has to be -- it

will be kept until the defendant or the Court releases the --

the bond, so to speak, so absolutely.

I mean, if -- if you spin this out, that's the practical
effect is that we could have a Clerk's Office full of livestock
and the Court -- and the Clerk's Office would have to accept
that consistent with the court rule, and again, criminal
defendant shouldn't and doesn't have to care about the
inconvenience it would be to the Clerk's Office. So the Sfate's
position is that the cash or other security is wholly -- those
clauses are wholly independent from each other.

THE COURT: Well, what I am concerned about with that
argument, and you might want to address this, is that that
proposeé an interpretation, which I believe Ms. Kyle is going to
say 1s a cash only bail, and I think the rules have to be
interpreted in accordance with the Constitution. Tell me how
that hasn't happened with your interpretation.

MR. CORNELL: The interpretation that Ms. Kyle is
adopting is the Court's interpretation in Mollett where it was a
different section of essentially the analog of -~

THE COURT: No, I'm talking about the interpretation
that you gave me, that cows are going to be required -- that if
I had the phrase -- that if I adhere to the phrase in the rule,

"cash or other security," that would create some kind of absurd
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condition where the clerk would have to have cows and hold them,

"so don't do that, Judge, just say cash, that's your argument.

So what I am asking you i1s how is that argument constitutional?
MR. CORNELL: Because in the court -- the -- the case
law has interpreted this. - It's -- it i1s not cash only bail.
The State in this case I am not asking the Court to order cash
only bail. It is cash not to the exclusion of a band, so in 3.2
require the execution of a boﬁd, so there is the opportunity to
access a bond in addition to a sum of cash not to exceed
10 percent. So I do not believe that it is violative of 3.2,
and the Court in Mollett and I believe in the Rainwater case, it
was the same -- that was specifically just cash. This is not
just cash, this is cash and the opportunity for a bond.

T will say as I said in my pleading, I think this is
important, that with.respect to that cash, not to the exclusion
of a bond, Mr. Barton still has access to third parties. It
doesn't violate the constitution, the constitutional guarantee
of bail by sufficient sureties, because the definition of
sureties is set forth in my pleading means that Mr. Barton can
-— does not have to have $50,000 in his own pocket, that he has
access to third parties. And, again,. that is why the Court is
required to consider not just Mr. Barton's wealth or means but
the méans and wealth of others associated with him who might be
able to post bond, I mean, it — I think that's -- I think that

is significant. I mean, the Court wouldn't require Your Honor
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to conéider his -- his -- others around him who could post bond
for him if -- I'm sorry, I lost my train of thought.

The point is that the court rule requires the Court to
contemplate access to third parties because Mr. Barton has
access -- because Mr. Barton could access third parties with
respect to 3.2(b)(4). That's more what I wanted to say.

The example that I used about livestock, Your Honor, I --
it's not going —-- should the Court order 10 percent cash or
other security, maybe what you get is sbmebody bringing iﬁba
diamond ring or somethihg that is easily storable, but we can't
guarantee.that, because again, all a criminal defendant may have
is something that is so cumbersome for the Clerk's Office but is
nevertheless to them a security, that it would -- it would cause
all sorts of upheaval. So, I mean, when 1t comes to the
constitutional interpretétion if Your Honor is inclined to order
cash and other security, then I think that the Clerk's Office -~
there has to be some procedures in place so that the Clerk's
Office can manage whatever security may come in the door. And
the Court may well find that that is é reasonable -- a
reasonable constitutional interpretation of the rule, but
logistically there just has to be considerations in the event
that that happeﬁed, because I think if you spin out the
interpretation of the rule, that's exactly what could happen.

THE COURT: Anything else?

MR. CORNELL: ©No, Your Honor.
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THE COURT: Ms. Kyle?

MS. KYLE: The State seems to define surety as access
to a third party, and that is not the right definition of a
surety. The definition of a surety 1s access to a third party
promise. The third party only has to pay money if the
principal, the Défendant, fails to do what he is required to do,
appear in court. So the State is wrong in its definition of
surety and in its argument that Mr. Barton has equal access to
the third party. That's not what the Constitution guarantees.
The Constitution éuarantees a right té bail by sufficient surety
which is bail by promise by a third party.

The Court's current order and the State's proposed order
require a specific sum of money, cash, other security prior to
Mr. Barton being able to gain his release, and that's exactly
what the Constitution forbids for pretrial cases. The State
says, well, they wouldn't -- the Supreme Court wouldn't have
promulgated CrR.3.2(b)(4) uﬁless it wanted the Court to follow
it, and the Court can further chop it up and just ignpre the
other security and just impose this cash requirement. But I
think that does ignore othef issues, including the Supféme
Court's rule adopted in 1.1. The last line is, "These rules
shall not be construed to effect or derogate the constitutional
rights of any defendant."

So all these rules have to be read in light of one another

and read in light of the Constitution. The State is just wrong
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in its analysis of the equal protection claim, that if the Court
did impose cash, 50,000 cash only or 50,000 cash or other
security prior to accessing bond that thaf would make that bail
amount unconstitutional as applied. The statutory
interpretation, which a court rule is similar to a statute is
that the rule must be read to make it be constitutionai, and so,
it must be applied in light of the constitutional guarantees.
The idea that Mr. Barton has access to bond if he first
posts $50,000 cash doesn't make it not a cash only bail
provision. He is required to post a specific sum of money prior
to gaining his release, and whether that is a whole or a part
doesn't make it not a cash bail according to the definition of a
cash bail bond. The.State is also wrong in the sense that
wealth has never been defined as a protected class in this .

context. Pugh v. RéinWater, the Fifth Circuit struck down the

Florida bail scheme finding that wealth in the criminal context
was a protected class. The Court went through analysis of other
places in the law where wealth was deemed to be a protected
class. It's primarily in.the criminal defense arena, one is
access to counsel. "There can be no equal justice where the
kind of trial of a man depends on the amount of money he has."
The other is wealth in terms of sentence, that the Constitution
prohibits a state from imposing a fine as a sentence and'then 
converting it to a jail term solely because the defendant is

indigent and cannot afford to pay the fine in full. And then
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the Court goes on to apply that same protected class to kail and
said that any bail scheme has to be considered with strict
scrutiny so that these fundamental rights of an indigent
defendant are protected, and that includes the presumption of
innocence and the access to freedom to fully prepare your
defense.

Wealth has been considered in the City of Yakima v. Mollett

case, and élthough they ruled primarily on kind of aligning the
court rules with the State constitution and finding that in that
case that cash bail provision violated the State Constitution,
what the Court did was read those rules to align with the
Constitution. They did not read them so narrowly and say, just
because we said it in one provision means you can violate the
Constitution, which is what the State at the end of the day is
arguing.

So, again, Mr. Barton, Jjust so the record is clear, is
arguing that the $50,000 cash or other security condition is
unconstitutional as applied. It may be that verbatim words of
Criminal Rule 3.24, but 3.2(b) (4) has to be read in light of the
constitutional protection of right to bail by sufficient surety,
and 50,000 cash or other security is a cash bail not a surety.

THE COURT: Well, let me ask you this question: Have
you contemplated the distinction of secure versus an unsecure
bond?

MS. KYLE: Your Honor, I believe those definitions are
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-- actually I am not sure off the top of my head, if those
definitions are discussed in the matter of marriage of Candace
Brailey (ph), which is where I am getting those definitions of
bail. I believe from the CrR 3.2 —--

THE COURT: If you look at 3, which is -- go to page 2
of your brief -- of your supplemental brief, right above it it

says, "Require the execution of an unsecured bond in a specified

amount." ©Now, that is basically what yoﬁ are arguing for, isn't
it

MS. KYLE: No, Your Honor, I am -- I guess I am -~

THE COURT: Well, you said that -- you said that
surety means -- let me see if I got this right. You said,

"surety equals a promise so that all that has to be done is he
has to meet a promise," and that's I think the definition of an
unsecured bond, isn't it?

MS. KYLE: ©No, Your Honor, I think the difference
between subsection 3 of 3.2, which is the unsecured bond and the
specified amount or subsection 5, which requires execution of a
bond with sufficient solvent sureties or a deposit of cash in
lieu thereof. I think the typicél bail amount that the Court
sets where indigent defendants go through commercial bail bond
is subsection 5. Bailbondsman are regulated by the State of
Washington, they're not -- grandma can't become your
bailbondsman and say, I promise to pay. That would be I think

if grandma came in and said --
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THE COURT: ©No, I am not talking about the actual
reality. I'm talking about your argument. I think you argued
that surety means a promise. Isn't that what you argued? I
wrote that down. |

MS. KYLE: T would go back and cite the Court that the
-- that =-- the definition from Black's Law diétionary as the
basis for my argument. Yes, I do kind of nutshell that down to
a surety is a promise. But a surety is defined by Black's Law
dictionary, which is then adopted with approval iﬁ the State of
Washington, which is probably better set my argument in this
definition. But a surety is one who undertakes to pay money or
to do any other act in the event that his principal fails
therein. One bound with his principal for a payment of a sum or
money or performance of some duty or promise and who is entitled
to-be indemnified by someone who ought to have paid or performed
if paymeht of performance berenfopced against him. Everyone who
incurs a liability in person or a state for the benefit of
another without sharing in the consideration stands for the
position of a surety, whatever form of his obligation. And the
point of that definition is that, and this is where I am
differing from the State, the State is arguing that a surety is
access to a third person and it doesn't matter whether access to
a third person is to promise on a commercial bailbondsman to pay
in the event the defendant fails to appear, or paying a cash

bail up front. I think that's in a nutshell the State's
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argument.

This definition of surety, which is adopted in Washington,
the surety only pays money if the principal fails toAdo the
prescribes act, i.e., appear in couit. So when a bailbondsman
bails out a defendant, they're not butting up cash money.
They're not»puttiﬁg up another security. They're not putting up
property. They're putting up an indem -- like an insurance
policy essentially. It's a piece of paper and it says, we

promise to pay the full amount of the bond in the event the

defendant fails to appear.

THE COURT: So sometimes that bond is secured and
sometimes it's unsecured; isn't that right?

MS. KYLE: I believe unsecured -~ I think to be a
licensed bailbondsman, I may be getting outside my area of
expertise, it has to be secured bond.

THE COURT: Tell me how that happens. Let me give you
a scheme that I have heard and I think happens out there and
tell me how it is secured. Okay. So I heard an advertisement
on the radio where it was =-- actually I think it was on the
internet and someone said that it was séme kind of all 24-hour
bail bonds and it said, no cash or anything up front. We take
payment plans. Now -- okay. So isn't that a -- isn't that an
unsecured bbnd?

‘MS. KYLE: No, Your Honor, because those bailbondsmen

are required by law to keep their license to pay in the event
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the defendant fails to appear regardless of whether that
defendant ever made a payment toward that payment plan. So that
is still a secured'bondvbecause it is the bondsman who is
secure. They are the one who have either the cash or insurance
policy to pay in the event that that defendant fails to appear.
An unsecured bond means that if that defendant didn't appear,
they == you —=- the Court may or may not get paid. When the
Court forfeits the bail on a failure to appear on an unsecured
bond, the Court may or may not get the ﬁoney. In a secure boﬁd,
the Court is_going toAget the mohey, and that's what a
bailbondsman, a licensed bailbondsman promises, so the
distinction I think --

| THE COURT: I don't think so. I.think an unsecured
bond means that the surety, the bailbondsman is taking the risk
and a secured bond means that he is not taking a risk. He has
some fund that he -- he's required the defendant to post, and I
think that is really the issue.

MS. KYLE: I don't think it is.

THE COURT: Think about that for a second.

MS. KYLE: I appreciate the Court's invitation to
think about that more. I have a feeling it's going to take more
than this oral argument tb fully process the Court's analysis,
but what I would -~ what I would tell the Court is we have to
look at the plain language of tﬁe Constitution. Bail buys

sufficient surety. There is not currently any other I guess
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commercial system in place other than licensed through the State
bailbondsman, and I would argue those are secure bonds because
those bonding companies will pay the forfeited bond if the
defendant fails to appear. It is secure, otherwise they
wouldn't be licensed or they would lose their license if they
failed to meet the security on the bond.

I understand the Court's point and this is -- goes to somé
of the lobbying efforts that have -- that are being done down in
Olympia, and that is to require X percentage, a premium of bail
before a bailbondsman can essentially write the bond, betause
right now it can be 0 as the Court said in some kind of payment
plan. There is a maximum premium, I believello percent under

the law, that a bailbondsman cannot charge 15 or 20 percent, but

I am not totally sure on that. But the Legislature has not

adopted a scheme that would require commercial licensed
bailbondsmen to have some preset premium, whether it would be I
think five percent was the last amount proposed. That law was
not adopted. |

The State seems to be instead of taking that argument to
the Legislature or in addition I guess to taking that argument
to the legislature, they're coming before the Court, and that's
what they're -- they're kind of nutshell argument to the Court
is, 1s that everybody should know how much money the defendant
has to post before he can walk out of the courtroom. But that's

not the way the Washington Constitution or that's not what the
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Washington Constitution requires. The Washington Constitution
requires bail by sufficient sureties. That may not be a
éredetermined amount in advance. It is sufficient surety. What
surety 1s is someone who undertakes to pay money or to do
another act in the event that is a principal fails therein.
That's a surety. And it is not a surety to require a third
person to post a specific sum of Casﬁ money or other security or
wealth or property to gain release. That's what violates the
Constitution.

THE COURT: Here is another scenario for you to
consider. Doesn't the rule allow the defendant to post
unsecured bond, in other words, a bond thaﬁ is just made on a
promise, a payment plan or whatever where he has to post nothing
with the surety and then post a certain percentage with the
Court; isn't that what the rule allows?

MS. KYLE: The rule would allow that if it was not a .
pretrial detainee. I understand that the 3.2 appears to allow
that, but I would argue that that would again require a specific
sum of money posted to the Court, which is a cash baii,~ It —--
it would be forfeited upon the --

THE COURT: How would it be different than the surety
requiring 10 percent in terms of securing the bond? How would
it be any different? Wouldn't it be exactly the same?

MS. KYLE: You mean to the bondsman?

THE COURT: Well, the effect on the defendant would be
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the exactly same, wouldn't it?

MS. KYLE: No, Your Honor.

THE COURT: How would it not?

MS. KYLE:; Precisely because of the things that the
State argued, that you cbuld -- maybe the -- the bondsman would
take your cattle or take a payment plan on the cattle if you
have a pregnant heifer that is going to have a little calf
later, where as the State is saying the Clerk}s Offices 1s in no
position to do this. I mean, there are lots of people in
private practice, not just bondsmen, lawyers, other people in
trade who take paymeﬁt in trade, so 1t 1s services, not
necessarily cash or wealth or propérty and, you know, there is
- it»does require -- I guess bail requires probably some amount
of services or money to exchange hands.

THE COURT: Well, I think the assumption has been
historically when courts have set bail that bailbondsman,
commercial‘bailbondsmen were requilring security, and what I
think has developed over time is that that issue has become
fluid. Some people require ten percent, some people require
four percent, some people don't require anything, they allow you
to sign a promissory note and make payments. So, you know, in a
certain sense a person could have bail set at a certain sum and
no one knows whether that will be met with a secured or
unsecured bond; isn't that the problem?

MS. KYLE: No, Your Honor, because the difference is

APPO076




10
11
12
13
14
15
16
17
18
19
20

21

22 -

23
24

25

25

if they go through a bailbondsman, the bondsman i1s securing the
bond. If the defendant fails to appear, the bondsman will pay
the forfeited amount and they will go get that defendant. 1In an
unsecured bond, there is no way to promise the Court that

anything will be forfeited if the defendant fails to appear an a

"forfeiture occurs, so under a commercial bailbondsman, it's not

an unsecured bond, because the bondéman is -- has 1t secured.
That's how they do their business, so that is the difference I
think.

I understand the Court's point. We don't really know what

commercial bailbondsman, it's a commercial market. It's a

competitive market, so to compete with one another as the

economy tanked and the -~ several years ago and as national
bailbondsmen opened their businesses in Everett, sure, there was
a competitive edge to be a commercial bailbondsman, and they may
offer some teaser rates or some payment plans to get the
business coming through their door and not their competitors'
door, but that doesn't make it an unsecured bond. All of those
licensed bonding companies will pay that full amount if the
defendanf fails to appear, and they all tell the Court and the
State when they are licensed that we will -- we promise that the
defendant will appear. So if the defendant fails to appear,
we're going to go get them and bring them back before the Court,
and that's not an unsecured bond.

THE COURT: Anything else?
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MS. KYLE: ©No, that's it, Your Honor.

THE COURT: Okay. So I am prepared to rule in this
matter, and I am not going to grant the defense's motion as
formulated. I do believe that the provision of the order should
be amended to reflect the exact language of the rule. That was
my intent. We don't have a form. I think it is a form problem
in some part. We don't have a form for the entire rule where we
can just check off different provisions, but if we did have a
form, we would be able to incorporate the entire language that
was replied upon into the order, so that is what I am going to
require the State do in terms of the ordér in this matfer.

What I think is happening here, and this is something that
I think was alluded to in my Questioning is that there is a
problem that needs to be addressed, and I think the problem is a
secure versus an unsecured bond. I think that's the problem. I
think what 1s happening out there is in terms of the reality and
the practicalities is something different than what Coﬁrts
contemplate. Courts contemplate that when bail is set, that
that defendant will have to go to a surety and post some
security in order to get the bond, but that is not the case. I
think everyone sort of assumes it will be 10 percent no matter
what the sum is, but that is not the case anymore. That -- that
percentage slides and we have historical evidence now on what it
can be.

And as I indicated, I have now seen advertisements that
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basically reduire zero, no commitment on the part of the
defendant. So what this provision does, this rule, what this
rule does is it requires the security to be posted with the
Court. It takes that choice away and that's why the language is
of the rule is important. . The rule says require the execution
of a bond in a specified amount and the deposit in the registry
of the Court in cash or ofher security as direéted of a sum not
to exceed 10 percent of the amount of a bond. So that allows
the defendant to go out and secure an unsecured bond where he
can make a promissory note or some kind of promise to pay or a
payment plan and that -- this provision ensures that the Court
will have security for that posted, and that I think is the
rationale for that provision, and I think that that makes it
constitutional.

MR. CORNELL: Thank you, Your Honor.

THE COURT: I think that that is exactly the same
position if he could go out and get an unsecured bond and post
10 percent with the Court,vthat's the same as if he went out to
a private commercial and they required him to post the
10 percent, no difference. Anything else?

MR. CORNELL: ©Nothing from thelState. I will prepare
an order.

THE COURT: Thank you, all. Good argument. Court is
at recess.

(Recess taken 10:01 a.m.)
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STATE OF WASHINGTON )
) 88: CERTIFICATE
COUNTY OF KING )

I, Donna Hunter, a duly authorized Registered Professional
Reporter and Notary Public in and for the State of Washington,
residing in Seattle, authorized to administer oaths and
affirmations pursuant to RCW 5.28.010 do hereby certify:

That the foregoing proceedings were taken before me and
thereafter transcribed by me by means of computer-aided
transcription; that the transcript is a full, true and complefe
transcript of said proceedings;

That I am not a relative, employee, attorney or counsel of
any party to this action, or relatiye or employee of any such
attorney, counsel, and I am not financially interested in the
action or the outcome thereof;

That upon completion of signature, if required, the
original transcript will be securely sealed and the same served
upon the appropriate party.

IN WITNESS WHEREOF, I have hereunto set my hand this 3lst

day of December, 2012.

/S/Donna Hunter

Donna Hunter, CCR#3065, RPR#46393
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR SNOHOMISH COUNTY

STATE OF WASHINGTON, )

Plaintiff, ) No. 12-1-01772-1

: ) _
V. ) NOTICE FOR DISCRETIONARY
) REVIEW TO THE COURT OF

PETER R, BARTON, ) APPEALS DIVISION ONE

Defendant. )

Defendant seeks discretionary review by the Court of Appeals of the State of Washington,
Division One, of the denial of Defendant’s motion to strike the pottion of the Order on
Release/Detention of Defendant requiring $350,000 cash or other security to be deposited in the
registry of the court as a condition for release. This motion was denied on the 18th day of October,
2012, in Snohomish County Superior Court, A copy of the order denying the motion is attached. A
copy of the original Order on Release/Detention, entered on the 15 day of August, 2012, is also
attached.

DATED this ﬂt day of /‘/5 Vv ,2012.
Respectfully submltted

o 2 —

Kathleen Kyle ™ - WSBA# 7 S/ K

Attorney at Law
Attorney for Plaintiff: Name and Address of Defendant:
Snohomish County Prosecuting Attorney Peter R. Barton, CIN# 132448
3000 Rockefeller, M/S 504 3025 Oakes Ave.,
Everett, WA 98201 Everett, WA 98201
Notice of Appeal Snohomish County Public Defender Association

1721 Hewitt Avenue, Ste. 200
Everett, WA 98201

(425) 339-6300 (g\
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOROMISH

Sotre | )
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BUPERIOR COURT OF THE STATE GF WASKINGTON FOR SNOHOMISH COUNTY
THE STATE OF WASHINGTON,

Platnt, " No, 12440171241
v )
8§DERON RELEASEDETENTION
BARTON, PETER RICHARD DERENDANT
{ ] (Clork's Action Required)
Sex M Racw: Black 0OB: 11134380
He 809 wr 240 Halr  Black Eyan:  Brown

mmmummmwmmmnmmnmwmw APPLIBNOS OF MEARDOANENOY,
mhwmmwmmwmﬁommmmmmmmhumnfnnmbnmed
heteln based ypon the ARovE of Pmbable Couse;

IT 1S HEREBY QRDERED thet
L I 3 mammuwwmwwdmhwwmm without further
mﬂdmmal mmmmm mmemwz.iwior:}t)nmm upon

frudings set forth In mmnhz,t. uendmmmummmmmhcamty
mmmm WothanMCmm

Tha dofondant sha past bait in sn o ) by exocuting o

o mmm%mw hms m%wwll
cmh onty (post comviction only), bastd upon the ooumt hmmmﬂwmmmm
paragraph 2.1 below. The dsfendunt shall ba detalnad In the Snchomish County Jad
ouch tad I posted. [ ) Bull has been proviously paatod in this Caury No,

[]  The cefendom having previoualy posted @ bond In the emoum of $,
shafl post a,rider tor such bond and fly o copy of & with the Clerk'e Offco Oficd WIthin 2 Busiesa
mu’mdmdmoﬁu. I 1o Haaris posted and filod with the Clerk's Offics, the
defendant shall immedisly repont by the Snchorvish County Jail

2.1 &]

The court kawing teund

&pumam o CR aa(am). roleso without further condMions will ot roasonebly ossyre
nt'e presance whan requirnd, the detendam shal post ball an &t toth abova

oomply with tho contlitions st forth bekw, andlor
mmmmwcmumuwwmwwmmmmm
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mmw:wmmmmmu.

Orcies on Ragsao/Ouinntion of Dofendan 1d2 Snedavrdsh Coynty Prosacating Atormoy
umwou.mmwm Paor SN s orraiSpedu AsssdiChargin\dasdiog o ]
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{]  Snall be placed tn tha custody of
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2
3
g
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3t Tho dotortant shatl efso comply wilh the foliowing canditions se! forth bedow bused
mmwmm-m&%ﬁ wmwmamo}mumhmhwwm:

No contact with G.R. DOB: V1872003 and with tho State's witnessns, éxcept through
ooy

»” [ i . +

= RN B E
|
é%g
é
g
;

Nat resldp at all with children under tho nge of 19; and no contact, direct or indirent, with
children under tha Bys of 18, except with $e supenttion of 6 responsitis st who is
swite of these ghaig s,
The dafandant chall appear for trtd and ol echaduied court haarfngs ond with 0 condiions
Indieated ghova. Vieletion of uny of thesa conditions may resiR In revocalion of retsass, forfatture of buil,
and/er sddlicra) charges, A warrgnt for o arvest of the defendant may be raued upon @ showing of
probahts eause that the defandant has fofiod to comply with any of the pbova candhlons of reforso,

DONE IN OPEN coumm___/_icaya 2012

ADAM W, 1L 32208
Attomey

Approve for entry: oopywoaz %
%——— ’m‘é#ﬁﬂﬁv
Defendfant” -

Wi JAMAUETTE
Aftumay b Dotendant E{gpa_
(ﬂ(f/\ _ ’ Defondant's Adiress:,
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

—

STATE OF WASHINGTON,

) No. 12-1-01772-1
)
Plaintiff, ) MOTION AND DECLARATION
v. ) FOR ORDER AUTHORIZING THE
) DEFENDANT TO SEEK REVIEW
PETER R. BARTON., ) AT PUBLIC EXPENSE AND
) APPOINTING AN ATTORNEY
Defendant, ) ON DISCRETIONARY REVIEW
A.  MOTION

COMES NOW the defendant and moves the Court for an order allowing the
defendant to seek review at public expense and providing for appointment of attorney on
appeal. This motion is based on RAP 2.2(a)(1) and is supported by the following
declaration,

DATED this 19™ day of November, 2012.

Y L

BRADEN PENCE - WSBA #43495

Attomey for Defendant
Motion and Declaration for Snohomigh County Public Defender Association
Order Authorizing the Defendant to 1721 Hewitt Avenue, Ste, 100
Seek Review at Public Expense and ' Everett, WA 98201 : O
Appointing an Attomey on Appeal (425) 339-6300 o 3
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B. DECLARATION

I am held in Snohomish Codnty jail pending trial. To obtain my reiease, the Court
requires $500,000 bail and a 10% cash deposit ($50,000). On October 18, 2012, the
Court denied my motion to strike the 10% cash deposit requirement. 1 desire discretionary
review of the Court’s ruling. | believe that the review has merit and is not frivolous and
‘make the following assignments of error v
1) The Court's ruling violates Article I, sections 12, 14, and 20 of the Washington

Constitution. :

2) - The Court's ruling violates the Equal Protection Clause of the United States

Constitution.

| have previously been found to be indigent. The following declaration provides
information as to my current financial status:

1.)  That | am the defendant in the above-captioned cause;

2)  That|g#ido not own any real estate (if so, appraised value is approximately
$ and rental income is $ DK

3) That | _g8/do not own any stocks, bonds, or notes (if so, value is
approximately $ K

4) That | af/am not the beneficiary of a trust account or accounts (if so,
income therefrom is approximately $_ R ‘

5) That | own the following motor vehicles or other substantial items of
personal property: :
ITEM / VALUE/AMOUNT OWED ON ITEM

/

/

6.) ” That l.ggtdo not have income from interest or dividends (if so, amount is

approximately $___ );
7.)  That | have approximately $ o in checking account(s), $ O

savings account(s), and $ in cash.);

Motion and Declaration for Snohamish County Public Defender Association
‘Order Authorizing the Defendant to . 1721 Hewitt Avenue, Ste. 100

Seek Review at Public Expense and Everett, WA 98201

Appointing an Attormey on Appeal - (425) 338-6300
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8)  That | gffam not married (f so, my spouse's name and address is:

___);9) Thatthe following persons are dependent on me for their support:
NAME RELATIONSHIP AGE
/

/
/

1]

-~ ,
10.) That | have the following substantial debts or expenses:
. MONTHLY
NAME AMOUNT OWED . PAYMENT
~ O/M‘l"( %PWF ' 3.9'0‘4 & ppX ‘ﬂ;l&w"’
- DOC — Lomen bt TS K cpon A
T- Mobil< SRR aber ~

11.) That | am personally receiving public assistance from the following sources
(or was until | was incarcerated):

AGENCY OR PROGRAM AMOUNT OF ﬁSISTANCE
- Foed %Wugs 225

12) That |.agifam not employed (if so, take-home pay is approximately
$ per month.);

13.) That | have no substantial income other than what is set forth above;

14.) OthWStances affecting my financial position inciude:

/
//

15.) | authorize the court to obtain verification information regarding my financial
status from banks, employers, or other individuals or institutions, if appropriate.
18.) That | will immediately report to the Court any change in my financial status

P ——-

Motion and Declaration for Snohomish County Public Defender Association
Order Authorizing the Defendant to 1721 Hewitt Avenue, Ste. 100

Seek Review at Public Expense and Evereft, WA 98201

Appointing an Attomey on Appeal (426) 339-6300
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which materially affects'the Court's finding of indigency.
17.) | certify that review is being sought in good faith. | designate the following
parts of the record which are necessary for review:

(X)  Pre-Trial Hearings Date(s) September 6, 2012
Judge The Honorable Eric C. Lucas

Date(s) Qctober 18, 2012
Judge  The Honorable Eric C. Lucas

() Tral (all proceedings Date(s)

except voir dire and Judge
opening statements)
() Hearing on Post-Trial Date(s)
Motions Judge
() Sentencing Hearing Date(s)
Judge
() Other : Date(s)
Judge

18.) That the foregoing is a true and correct statement of my financial position to
the best of my knowledge and belief.

For the foregoing reasons, | request the Court to authorize me to seek review at
public expense, including, but not limited to, all filing fees, attomey's fees, preparation of
briefs, and preparation of verbatim report of proceedings as set forth in the accompanying
order of indigency, and the preparation of necessary clerk's papers.

| declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

th

SIGNED in Everett, Washington, this ay of November, 2012,

o

- /
TER R. BARTON’

Motion and Declaration for Snohomish County Public Defender Association
Order Authorizing the Defendant to 1721 Hewitt Avenue, Ste. 100

Seek Review at Public Expense and Everett, WA 98201

Appointing an Attomney on Appeal {425) 3396300
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

w—

Defendant,

STATE OF WASHINGTON, ) No. 12-1-01772-1

)
Plaintiff, ) ORDER AUTHORIZING THE
V. ) DEFENDANT TO SEEK REVIEW

) AT PUBLIC EXPENSE AND

PETER R. BARTON., ) APPOINTING AN ATTORNEY
) ON DISCRETIONARY REVIEW
)

THIS MATTER having come on regularly before the undersigned judge upon the
motion of the defendant for an order authorizing the defendant to seek review at public
expense and the Court having considered the records and files herein, now therefore,

IT1S HEREBY ORDERED that the defendant shall be allowed »

(x) To seek discretionary review from the order, entered on the 18th day of
October, 2012, at public expense ~ to include the following:

1)  Alffiling fees; :

2) Attorney fees and the cost of preparation of briefs (including copying costs);

3.) Costs of preparation of the statement of facts which shall contain the verbatnm

report of the following proceedings, all of which are necessary for review:

Order Authorizing the Defendant Snohomish County Public Defender Association
to Seek Review at Public Expense 1721 Hewitt Avenue, Ste. 100
~ and Appointing an Attorey on Evereft, WA 98201
Discretionary Review 425-339-8300 fb\
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(X)  Pre-Trial Hearings Date(s)  September 6, 2012
Judge The Honorable Eri¢c C. Lucas

Date(s) October 18, 2012
Judge The Honorabie Eric C. Lucas

() . Trial (@l proceedings Date(s)
except voir dire and Judge
opening statements)

() Hearingon Post-TnaI Date(s)

Motions Judge 3
() Sentencing Hearing -  Date(s)
Judge
() Other Date(s)
. Judge

4.)  Cost of a copy of the above record for the joint use of defendant's counsel and the
prosecuting attorney; and .
5)  Costs of the preparation of hecessary clerk's papers.

- IT IS FURTHER ORDERED that counsel on appeal, or his/her representative, is
authorized to remove the clerk's file from the Clerk's Office for the purpose of reproducing clerk‘
papers and designating the record for review.

AND IT IS FURTHER ORDERED that trial counsel is allowed to withdraw and that
counsel on appeal be appointed by the Court of Appeals pursuant to RAP 15.2. Payment for

expenses of this appointment is authorized under contract with the Office of Public Defense.

Co-defendants, if any, are listed below:

Case Name . Cause Number
Order Authorizing the Defendant ; Snohomish County Public Defender Association
to Seek Review at Public Expense 1721 Hewitt Avenue, Ste. 100
and Appointing an Attormey on Everelt, WA 98201
Discretionary Review 425-339-6300
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DONE IN OPEN COURT this fl day of Orsirdign, 2012,

JUDGE
Presented by:
- BRADEN PENCE - WSBA #43495
Attorney for Defendant
Order Authorizing the Defendant Snohomish County Public Defender Association
to Seek Review at Public Expense 1721 Hewitt Avenue, Ste. 100
and Appointing an Attomey on Everett, WA 98201
Discretionary Review 425-339-6300
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‘Judge requires unusual bail in child rape case

By Diana Hefley, Herald Writer
EVERETT -- In a unique ruling, a Snohomish County Superior Court judge told a defendant that he'll
need to come up with $50,000 cash if he wants to get out of jail until his trial.

Judge Eric Lucas said Wednesday that while he is concerned about imposing excessive bail, he agreed
with prosecutors that "bail must mean something."

Prosecutors had argued that they didn't want convicted rapist Peter Barton's freedom decided by a bail
bondsman. Without the judge's order, a bail- bonding company could have agreed to post Barton's bond
with little or no money down.

Instead, prosecutors wanted assurance that Barton or someone close to him -- niot just the bonding
company -- would be on the hook for a s1gn1ﬁcant amount of money if he didn't show up for his court
hearings. -

Barton, 31, is accused of raping a 7-year-old girl last month. A registered sex offender, Barton faces a
mandatory life sentence under the state's persistent offender law if convicted of the new charge.

At the time of the incident, Barton had a warrant for his arrest for failing to report to his community
corrections supervisor. He also is a suspect in two other sexual assault cases, according to court papers.

Snohomish County deputy prosecutor Adam Cornell called Barton an untree ex offender who is a
clear danger to the community. Cornell also added on Wednesday that the glrl and her mother are afraid
of him.

Lucas on Wednesday declined to increase Barton's bail to $1 million. Instead, he doubled the amount he
set on Monday, effectively ordering Barton to be jailed on $500,000 bail, The judge then granted the
prosecutor's request that Barton be required to post 10 percent in cash with the county clerk's office
before he can be released. He also must secure a bond for the full amount, Cornell said.

Prosecutors may be making more of these requests in the future.

"The legislature has failed two years in a row to address the gaping flaw in our fictional system of bail.
We will ask judges to address it one case at a time," Prosecuting Attorney Mark Roe said. "It is as
simple as this: Everyone needs to know, before they walk out of court, exactly how much it is going to
take for the defendant to be released, and a judge, not a bonding company, should be making that
important public safety decision."

Roe has been harping on the issue since he served on a task force assigned to look at bail practices in the
state. The analysis was ordered after four Lakewood police officers were shot to death in 2009, The
shooter, Maurice Clemmons, paid a bonding company about $3,000 on his $190,000 bail and was
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réleased from jail about a week before the slayings.

Until then many judges and prosecutors were operating under the assumption that bail-bonding
companies required their clients to pay 10 percent of the bail amount before the company would post
bond.

That practic‘ei "eroded over time," Lucas pointed out on Wednesday. The judge alluded to the Clemmons
case, saying some results were "not happy for the community."

Since the task force was formed, voters approved a state constitutional amendment that allows judges to
deny bail to some defendants facing a life sentence for a violent offense. Until then, judges could only
deny pre-trial bail for someone accused of aggravated murder.

Last year Roe and other county prosecutors proposed other changes, including legislation that would
have set a minimum payment rate for people looking to bail out of jail.

Opponents, including the task force's chairman Sen. Adam Kline, D-Seattle, successfully defeated the
measure. They argued in part that it would discriminate against the poor. Not surprisingly, those in the
bail-bonding industry also balked at the idea.

Mike Rocha, the manager at All City Bail Bonds in Everett, worries similar legislation would be the first
step in eliminating commercial bonding companies altogether. He said he's not opposed to requiring a
minimum payment rate, but the money shouldn't directly be deposited in government coffers.

He pointed to Oregon, where private bonding companies are outlawed, That eliminates an extra layer of
oversight offered by bonding agents, and relies solely on law enforcement to apprehend people who fail
to appear for court, Rocha said.

He said private industry is more efficient and effective than the governme_ﬁt would be in assuring
criminal defendants show up for court hearings. Bonding companies are on the hook for the full amount
of the bond, so naturally they have a vested interest in their clients following the rules, Rocha said.
People have a right to be out on bail pending trial, he said.

Everyone is assumed innocent until proven guilty, and bail allows them to "go to work, pay their bills,
take care of their family and conduct their lives," Rocha said.

Diana Hefley: 425-339-3463; hefley@heraldnet.com.

> MORE HEADLINES

Recommend 13

© 2012 The Daily Herald Co., Everett, WA
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Westlaw

Not Reported in S.W.2d, 1997 WL 711137 (Tenn.Ct.App.)

(Cite as: 1997 WL 711137 (Tenn.Ct.App.))

Only the Westlaw citation is currently available.
SEE COURT OF APPEALS RULES 11 AND 12

Court of Appeals of Tennessee.
LEWIS BAIL BOND COMPANY, Appellant,
v.
GENERAL SESSIONS COURT OF MADISON
COUNTY, Appellee.

No. C-97-62.
Nov. 12, 1997.

FROM THE CIRCUIT COURT OF MADISON
COUNTY THE HONORABLE FRANKLIN
MURCHISON JUDGE.

Chris Schultz, Assistant District Attorney General For
Appellee.

REVERSED AND REMANDED
CRAWFORD, Presiding Judge.

*1 This case involves a complaint secking a Writ
of Mandamus ordering judges of the Madison County
General Sessions Court to accept bail by other than
cash deposit in all cases in which bail is set. Ralph S,
Lewis, d/b/a Lewis Bail Bond Company, appeals the
order of the trial court dismissing his complaint on the
ground that Mandamus is not the proper remedy.

Mr, Lewis is a qualified bail bondsman in Madi-
son County, Tennessee, and has been in that business
for thirty-seven years. Mr, Lewis filed a Petition for
Writ of Mandamus in the Circuit Court of Madison
County which states in part as follows:

For a number of months, The General Sessions
Court, Division I, for Madison County, Tennessee, has
been setting bond in nearly all cases, and requiring the
bond be met by a cash deposit only.

The setting of bonds, which can be met only by a
deposit of cash in the Court, severely interferes with
Petitioner's business of making bail bonds, by not

Page 1

allowing prisoners to make bail using Lewis Bail
Bonds as their bondsman. Petitioner has suffered, and
continues to suffer, severe financial losses as a result
of the cash deposit only policy being pursued in the
Court, Petitioner has no remedy other than mandamus.

L

Petitioner has requested that Respondent allow
him to make bail bond in the amount of $250.00, in the
case of Johnny Ray Arnold on February 7, 1997,
pulsuant to Tennessee Code Annotated.  Section
40-11-118. Respondent refused. This refusal is con-

sistent with the policy which has been in effect the
past several months.

WHEREFORE, Petitioner requests that there may
be issued against Respondent, an alternative Writ of
Mandamus, returnable w1th1n ten days, compelllng
8
40-11-122(3), to make a bail bond for any prlsoner for
whom m bail has been set, and who has not been released
from jail, and for any prisoner for whom bail may be
set in the future, so long as Petitioner is a qualified bail
bondsman under Tennessee law,

Mr. Lewis asserts that the practice of requiring
cash bonds violates not only the applicable statutes on
bail, but also Article 1, § 15 of the Tennessee Consti-
tution which provides in pertinent part: “That all
prisoners shall be bailable by sufficient sureties, unless
for capital offenses, when the proof is evident, or the
presumption great.” (emphasis added).

During the hearing on the matter, the trial judge
questioned whether Mr. Lewis had standing to request
such relief, but declined to answer that question, The
trial court dismissed the petition holding that under the
circumstances Mandamus was not an appropriate
remedy. In explanation the court stated:

A Mandamus is a special, extraordinary writ that's

-usually issued when a court or judge is engaging in

some teckless abuse of authority that's causing some
form of irreparable damage. It's an emergency thing,
A thing that you file for urgent, emergency, quick
relief, because the damage that's being done and will
continue to be done is irreparable.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

APP094



Not Reported in S.W.2d, 1997 WL 711137 (Tenn.Ct.App.)

(Cite as: 1997 WL 711137 (Tenn.Ct.App.))

*2 It's not present here. There is no irreparable
damage. Even if you accept the position of Mr, Lewis,
he's not suffering any irreparable damage. He is losing
some money, if you take his testimony at face value.
He's losing some money on his bond writing. I assume
that to be true.

But that is something that can be remedied by
money damages down the road in an ordinary, regular
lawsuit as opposed to going for a Mandamus. A
Mandamus is usually ordered to issue a judge to per-
form his duty; order a judge to issue an opinion when a
judge refuses to act.

Mr, Lewis appeals the dismissal of his petition
and present three issues for review: (1) Whether a bail
bondsman, whose business suffers because the Gen-
eral Sessions Judge requires bail to be made with a
cash deposit only, has standing to bring an action for a
Writ of Mandamus; (2) Whether a Writ of Mandamus
is the proper remedy for a bail bondsman who has
been so injured; and (3) Whether the practice of set-
ting bail which can be met only by a cash deposit
violates the Constitution of the State of Tennessee and
the applicable state statutes granting a defendant op-
tions to select the means by which bail will be made.
As we believe that the questions presented can be
adequately answered by interpreting the applicable
statutory provisions concerning bail, there is no need
for this Court to address the Constitutional question
raised by the petitioner and it will not be considered
further.

Mandamus is an extraordinary remedy and issu-
ance of such a writ is within the broad discretion of the
trial judge. Neas v, Tennessee Burley lobacca Grow-
ars! Asshn, 204 Tenn. 405, 321 S.W.2d 802

We agree with the trial court that this is not an
appropriate case for mandamus, however, we believe
that a suit for money damages would not be appro-
priate either. Nevertheless, in the interests of justice
and judicial economy, we can construe plain-
tiff-appellant’s complaint as one for declaratory
judgment. Tenn R.Civ.P. 806, See also Norion v.
Everhart, 895 S.W.24.317, 319 (Tenn.1995Y; Fallin v.
Knox County Board of Commissioners, 656 S.W.2d
358 (Tenn.1983) (stating that a trial court is not bound
by the title of the pleading, but has the discretion to

Page 2

treat the pleading according to the relief sought). The
declaratory judgment statutes provide that:

Any person ... whose rights, status, or other legal
relations are affected by a statute, municipal ordi-
nance, contract, or franchise, may have determined
any questions of construction or validity arising under
the instrument, statute, ordinance, contract or fran-
chise and obtain a declaration of rights, status or other
legal relations thereunder.

T.CA. §.29-14-103 (1980). Although the bail
statutes at issue were not enacted by the legislature
with the intention of protecting the livelihood of bail
bondsmen, we believe that bail bondsmen are suffi-
ciently affected by the cash only policy complained of
to warrant finding that a licensed bondsman has
standing to seek relief.

*3 In addition, we believe that this is precisely the
type of case that should evade any argument of
mootness. This Court has held that an appellate court
may entertain an appeal if it involves a question of
public interest, even though the issue has become
moot as far as the particular parties are con-
cerned. Dockery. v, Dockery, 539 S.W.2d. 952
{Tenn App. 1977); In_re Helvenston, 058 8. W.2d 99

likely to resolve despite their mootness [include]: (1)
questions that are likely to arise frequently; (2) ques-
tions involving the validity or construction of statutes;
... and (7) questions which must necessarily become
5.W.2d at 955, The Madison County General Sessions
Court's policy of setting cash only bonds involves
cases that arise frequently; involve the construction of
the statutes on bail; and are likely to be moot before an
appeal could be heard, We find, therefore, that this
controversy is justiciable.

T.C.A. § 40-4-117(a) provides:

40-4-117. Bail-Forfeiture.-(a) In all misdemeanor
cases where bond is made for appearance before the
court of general sessions, the judge is authorized and
empowered to prescribe the amount of bail, either cash
or otherwise, within the same discretionary powers as
are granted to judges of the circuit and criminal courts
by § 40-11-204. ‘

The statute explicitly and unambiguously au-
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thorizes the general sessions judge to set the amount of
the bail regardless of the form of the bail. The general
sessions judge is also authorized in the statute to ex-
ercise the same discretionary powers as circuit and
criminal court judges. Section 40-11-204 referenced
in this statute deals with relief on forfeited recogni-
zances, not with the discretionary powers granted the
judges in setting bail. It appears that this is a typo-
graphical error, and that the statute actually referred to
is T.C.A. § 40-11-104 which provides:

40-11-104, Authority to release defendants,-Any
magistrate may release the defendant on the defend-

ant's own recognizance pursuant to § 40-11-115 or §-

40-11-116 or admit the defendant to bail pursuant to §
40-11-117 or § 40-11-122 at any time prior to or at the
time the defendant is bound over to the grand jury, The
trial court may release the defendant on the defend-
ant's own recognizance pursuant to § 40-11-115, ad-

40-11-117 or § 40-11-122, or alter bail or other con-

ditions of release pursuant to § 40-11-144 at any time
prior to conviction or thereafter, except where con-
trary to law.

- This statute authorizes a general sessions judge to
either release a defendant on defendant's own recog-

ZAR S

suant to T.C.A. § 40-11-117 or § 40-11-122. We find
nothing in the statutes that authorizes the general
sessions judge to specify the form of the bail that has
been set. To the contrary, the provisions of T.C.A, §
40-11-118 (1997) and T.C.A..§.40-11-122 (1997)
belie any such authority. T.C.A. § 40-11-118 pro-
vides:

*4 40-11-118. Execution and deposit-Bail set no
higher than necessary-Factors considered-Bonds and
sureties,-(a) Any defendant for whom bail has been set
may execute the bail bond and deposit with the clerk
of the court before which the proceeding is pending a
sum of money in cash equal to the amount of the bail.
Upon depositing this sum the defendant shall be re-
leased from custody subject to the conditions of the
bail bond. Such bail shall be set as low as the court
determines is necessary to reasonably assure the ap-
pearance of the defendant as required.

(b) In determining the amount of bail necessary to
reasonably assure the appearance of the defendant
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while at the same time protecting the safety of the
public, the magistrate shall consider the following:

(1) The defendant's length of residence in the
community; i

(2) The defendant's employment status and his-
tory and the defendant's financial condition;

(3) The defendant's family ties and relationships;

(4) The defendant's reputation, character and
mental condition;

(5) The defendant's -prior criminal record and
record of appearance at court proceedings or of flight
to avoid prosecution or failure to appear at court pro-
ceedings;

(6) The nature of the offense and the apparent
probability of conviction and the likely sentence;

(7)‘ The defendant's prior criminal record and the
likelihood that because of such record the defendant
will pose a tisk of danger to the community;

(8) The identity of responsible members of the
community who will vouch for the defendant's relia-
bility; however, no such member of the community
may vouch for more than two (2) defendants at any
time while charges are still pending or a forfeiture
outstanding; and

(9) Any other factors indicating the defendant's
ties to the community or bearing on the risk of the
defendant's willful failure to appear.

This statute sets out the various factors that a
court is to consider in making a determination as to the
amount of the bail bond. Nothing indicates any au-
thority for the judge to order the form of the bond.
This is made even more clear by the option allowed
the defendant to post with the clerk “a sum of money
in cash equal to the amount of the bail.”

T.G.A..8 40-11-122 provides other methods for
securing the bail bond and provides as follows:

40-11-122. Bail bond secured by real estate or
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sureties.-In lieu of the bail deposit provided for in §
40-11-118, any defendant for whom bail has been set
may execute a bail bond which may be secured as
provided in this section. The bail bond may be secured
by:

(1) Real estate situated in this state with nonex-
empt unencumbered equity owned by the defendant or
the defendant's surety worth one and one-half times
the amount of the bail set. If the bail bond is secured
by real estate, the defendant or the defendant's surety
shall execute a deed of trust conveying the real estate
in trust to the clerk who shall immediately file the
deed of trust in the office of the register of the county
in which the real estate is situated. The cost of prepa-
ration of the deed of trust and recordation shall be paid
by the defendant;

*5 (2) A written undertaking signed by the de-
fendant and at least two (2) sufficient sureties, and
approved by the magistrate or officer. Such sureties
under this section shall not be professional bondsmen
or attorneys; or

(3) A solvent corporate surety or sureties or a
professional bail bondsman as approved, qualified or
regulated by §§ 40-11-101-40-11-144 and part 3 of
this chapter. No bond shall be approved unless the
surety thereon appears to be qualified.

Here again, the legislature has manifested its in-
tent that once the amount of the bail is set, the bailable
defendant has an option as to how he will provide th
security required. :

The appellee asserts that in addition to setting the
amount of the bail, the trial judge also has discretion to
prescribe the form that the bail shall take. In our
opinion this position is contrary to the plain language
of the statutes. We read the statutes to mean that once
the trial judge has set the amount of bail “as low as the
court determines is necessary to reasonably assure the
appearance of the defendant,” T.C.A. § 40-11-18(a),
the defendant then has the option to meet this amount
by either a cash deposit or any of the methods enu-
merated in 1.C.A, §40-11-122 (1897). It would strain
any method of statutory construction to hold that this
language gives the judge discretion to require a par-
ticular form of bail. If the judge were held to have
discretion to require a cash-only bond, he would also
arguably have the power, for instance, to demand that
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a defendant put up qualifying real estate in order to
secure his release. If a particular defendant had no
qualifying real estate, such a requirement could ef-
fectively detain the accused in violation of Article I, §
15 of the Temessee Constitution and T.CA. 8§
40-11-102 which provide that “all defendants shall be
bailable by sufficient sureties.” The same result could
arise if a cash-only deposit was required of a defend-
ant who had real estate or other sufficient surety, but
no cash.

Accordingly, we hold that where a judge deter-
mines that imposing bail is an appropriate condition of
release, the judge's discretion is limited to setting the
amount of the bond in accordance with the factors
listed in T.C.A, § 40-11-118. Once the amount of the
bond is set, the defendant may exercise his right under
the Tennessee Constitution and T.C.A. § 40-11-102
and enlist the services of a professional bail bondsman
or other surety to post bail on his behalf. The judgment
of the trial court is reversed, and the case is remanded
for such further proceedings as may be necessary.
Costs of the appeal are assessed against the appellee.

FARMER and LILLARD, JJ., concur.

Tenn,App.,1997.
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