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-~ L~ INTRODUCTION
After the Supreme Court held in Clemency v. State (In re Estate of

Bracken), 175 Wn.2d 549, 290 P.3d 99 (2012), that Washirigton’s estate

tax statutes were not intended to apply to qua}iﬁed terminable interest

propetty (“QTIP”) passing under Internal Revenue Code § 2044, the
. Legislature responded rapidly. Because Bracken would have eliminated
over $160 million in estate tax révenue'dedioated to education funding in
the 2013-15 bi_enniﬁm, and would have allowed many large estates to
escape taxation, the Legislature amended the relevant statutes to expressly
provide that QTIP passing under section 2044 is subject to the Washington
tax as to all estates of decedents dying on or after May 17, 2005, These
amendments resolve this case.

The Hambleton estate (“Estate”) raises a litany of é.rguments in an
effort to avoid paying any Washington estate tax on QTIP passing at Ms.
Hambleton’s death. All fail. As explained below and in the Department’s
opening brief, the Washington estate tax code as amended by the 2013 Act
applies to the Estaté, and the Estate has not met its Burden of proving
beyond a reasonable doubt that the Act violates any constitutional
provision. The Court should therefore uphold the 2013 Act.

IL ARGUMENT
A. The 2013 Act Applies To The Hambleton Estate. _
The Estate contends that the 2013 Act does not apply in this case

because the Estate had a “final judgment” in its favor prior to the date the



Act was passed. Resp. Br. at 11-13. That is incorrect. The Act does
apply and requires reversal of the trial court judgment.

1. - The trial court judgment was not final and was
properly appealed by the Department.

The Estate incorrectly asserts that the 2013 Act does not apply to it
because the order granﬁhg its motion for summary judgment was
supposedly “a final unappealable jﬁdgment.” Resp. Br. at 11. A “final
judgment,’; however, is a judgment that ends all litigation, inchﬂing
appellate review, leaving nothing for the court to do but to execute. the
judgment. Anderson & Middleton Lumber Co. v. Quinault Indian Nation,
79 Wn. App. 221,225,901 P.2d 1060 (1995) (citing Catlin v. United
States, 324 U.S. 229,233, 65 8. Ct. 631, 89 L. Ed. 911 (1945)). Here, the
order granting summary judgment to the Estate was not a final judgment
because it was subject té appellate review under RAP 2.2(a)(1).

The Estate also _conﬁends that the Department filed a frivolous -
appeal solely for the purpose of delay. Resp. Br. at 12. When considering
- whether an appeal is frivolous, the court is guided by the following
considerations: (1) An appellant has a right to appeal; (2) all doubt as to
whether the appeal is frivolous should be resolved in favor of the
appellant; (3) the record should be considered as a whole; (4) an appeal
that is affirmed simply because the appellant’s arguments are rejected is
not frivolous; and (5) an appeal is frivolous only if theré are “no debatable

. issues upon which reasonable minds might differ, and it is so totally.



devoid of merit that there was no reasonable possibility of reversal.”
Streater v. White, 26 Wn. App. 430, 434-35, 613 P.2d 187 (1980).

The Department’s appeal was nowhere near frivolous, The
Department argued in good faith and with citations and explanation that
Bracken was incorrect, and “a good faith argument for a change in
existing law” that is supported by authority is “net frivolous.”
‘]nterﬁwum‘c'zz'n Elec., ]fzc. V. G-A-TB?OS. Conﬁt., Ine., 115 Wn. App. 384,
394, 62 P.3d 548 (2003) (citing Morehouse v. Goodnight Bros. Consir., 77

Wn. App. 568, 574, 892 P.2d 1112 (1995)). That Bracken had so recently
been decided did not render the Department’s argument frivolous, as this
Court has previously reversed very recent decisions. See, e.g., State v.
Berlin, 133 Wn.2d 541, 547, 947 P.2d 700 (1997) (overruling State v.
Lucky, 128 Wn.2d 727, 912 P.2d 483 (1996)).

2. The trial court judgment should be reversed.

The order granting summary judgmeht to the Estate should be
reversed. Under the Walshington estate tax code as amended by the 2013
Act, it is the Department that is entitled to summary judgment.

a. Bracken is not controlling in this appeal.

‘Prior to the 2013 amendment to the Washington estate tax statutes,
this Court in Bracken held that the Legislature did not intend to include
QTIP in the Washington estate tax c_omputation when it amended the tax in
2005 to change from a pick-up tax to a stand-alone tax. Bracken, 175
Wn.2d at 570-71 . As part of its analysis, the Court reasoned that the real

transfer of QTIP occurs when the first spouse dies and his or her estate elects



to claim the Q_T P dedpotion under Internal Revenue Code § 2056(b)(7).
Bracken, 175 Wn.2d at 572-74. The Court considered the transfer occurring
at the death of the sécond spouse, when the spouse’s life estate is
extinguished aﬁd the property passes to the‘rémainder beneficiaries under
vInternaI Revenue Code § 2044, as merely a “deemed” or “fictional” transfer .
. created by Congress. Id. The Court then held that the Legislature intended
 to tax only real transfers. I, at 574. |
Although constitutional considerations informed the Court’s analysis,
it rested its holding solely on statutory construction grounds, see, e.g., id. at
571, expressly declining to address the estates’ constitutional arguments,
id. at 563, 575. Thus, Bracken did not establish a constitutional barrier
prohibiting the Legislature from imposing estate tax on QTIP passing
under Internal Revenue Code § 2044, Instead, the Court ruled as a matter
of statutory interpretation that the federal definition of “taxable estate,”
which includes the value of QTIP passing when the second spouse dies,
“cannot be used without a modification necessary to conform to the [2005]
Act: the definition must be read to exclude items that are not transfers.” Id.
The Bracken decision caused great concern in the Législature
because of its impact-on education funding and its creation of a means for
married couples W:ith'large estates to avoid Washington estate tax. Taxes
collected from the Washington estate tax are deposited into the Education
- Legacy Trust Account and are used to support K-~12 public schools énd

institutions of higher education. See RCW 83.100.220, .230. The fiscal



impact of Bracken was estimated to 'be a loss of approximately $160.3
million in the 2013-2015 biennium alone. See Fiscal Note for EHB 2075,

On June 13, 2013, the Legislature addressed the fiscal and tax
policy issues Bracken taised by amending the Washington estate tax to
make clear that the tax does apply to QTIP passing at the death of fhe
second spouse. Laws 0f 2013, 2d Spec. Sess., ch. 2. The Legisléture

‘made three Si.gniﬁcant amendments rélevant to this appeal.

First, it amended the definition of “transfer” to make clear that
Washington’s tax is not limited to only “real” transfers recognized under
state property law, Laws of 2013, 2d Spec. Sess., ch. 2, § 2 (amending
and renumbering former RCW 83.100.020(11)). Instead, a transfer
“includes any shifting upon death of the economic benefit in property.”
Id. That definition—and the “shifting of economic benefit” concept it
incorporates—is consistent with the constitutional limits imposed on estate
and inheritance taxés. See In re McGrath’s Estate, 191 Wash. 496, 504,
71 P.2d 395 (1937) (state may tax as a transfer the “shifting of economic
bene:ﬁt” in property occurring at death). o

Second, the Legislature amended the definition of “Washington

taxable estate” to expressly include QTIP in the tax base. Laws of 2013,
2d Spec. Sess., ch. 2, § 2. Thus, the Washington taxable estate of a
resident decedent includes “the value of any property included in the gross
estate undet section 2044 of the internal revenue code,” Id. at § 2(14).

Finally, the Legislature amended RCW 83.100.047 to repudlate

admlmstratlve mles issued in 2006 that inadvertently perm1tted a



deduction of QTIP 'passing under Internal Revenue Code § 2044 by the
 estate of the second spouse to die. Id. at § 5.' As amended, RCW
83.100.047 permits a deduction for QTIP passing at the death of the
second spduse under Internal RGVGHUG‘COdG § 2044 only when the estate
of the first épouse to die made a separate Washington QTIP election, See
id. (creating new subsection 83.100.047(3)(b) to permit the second spouse
o die to deduct féderal QTIP and add the amount of the Washington QTIP
if the estate of the first spouse to die made a Washington QTIP election).
Because Helen Hambleton’s predeceased husband did not make a separate
Washington QTIP election, the deduction authorized by RCW
83.100.047(3)(b) does not apply here.

The Legislature made these provisions of the 2013 Act retroactive
to “all estates of decedents dying on or after May 17, 2005.” Id. at § 9. |
These key amendments closed the QTIP loophole by defining “transfer”
and “Washington taxable estate” to expressly include QTIP passing under
Internal Revenue Code §'2044 in the Washington taxable estate and to
permit a deduction only when the estate of the first spouse to die makes a
separate Washington QTIP election.

As explained more fully below, the 2013 Act’s changes to the

Washington estate tax code are constitutional and controlling. See

! The Department’s 2006 estate tax rules were not artfully drafted and, as
interpreted in Bracken, allowed a deduction for QTIP passing under Internal Revenue
Code § 2044 even when no separate Washington QTIP election was made. Bracken, 175
Wn.2d at 571 n.5 (discussing former WAC 458-57-105(3)(q) and ~115(2)(d)). The
Department amended the rules in 2009 to correct the error. Wash. St. Reg. 09-04-008
(effective February 22,2009).



Washington State Farm Bureau Fed'n v. Gregoire, 162 Wn.2d 284, 304,
174 P.3d 1142 (2007) (the legislature may pass a law that directly impacts a
case pending in Washington courts); Haberman v. Wash. Pub, Power
Supply Sys., 109 Wn,2d 107, 143-44, 744 P.2d 1032, 750 P.2d 254 (1987)
(same). Under the plain language of the amended estate tax code, the
Estate cannot exclude QTIP from its taxable estate and owes Washington

tax on the value of QTIP passing at Ms. Hambleton’s death.

b. Taxing QTIP passing under Internal Revenue
Code § 2044 is constitutional. '

In Brac/cen.this Court expressly declined to address the estates’
constitutional arguments, However, part of the Court’s reasoning was
clearly based on constitutional limits that apply to “direct taxes” but not
estate or excise taxes. Bracken, 175 Wn.2d at 564-66 (discussing limits
imposed on the taxing authority of Congress under U.S. Const. art. I, § 9,
cl. 4 and concluding that “[1]f estate taxation cannot be tied to a transfer, it
fails as an un-apportioned (and therefore unconstitutional) direct tax”).>
Before proceeding to the other issues 1'aised'by the Estate, the Court may
want to satisfy itself that taxing QTIP passing under Internal Revenue
Code § 2044 does not violate any constitutional limitations. For the

reasons discussed below, this inquiry need not distract the Court for long,

% Article I, section 9, of the United States Constitution imposes specific limits on
the power of Congress and provides in relevant part that Congress may not impose a
“capitation, or other direct, tax . . , unless in proportion to the census or enumeration
hereinbefore directed to be taken.” It has long been held that the federal estate tax is not
a “direct tax” within the meaning of Article 1, section 9, because the tax applies to the
transfer of property at death, not to the property itself. Knowlton v, Moore, 178 U.S, 41,
20 8. Ct, 747, 44 L, Ed, 969 (1900).




Congress and the St’at‘es have broad power to determine by statute when a
transfer subject to an un-apportioned estate tax occurs. Taxing QTIP
passing under Internal Revenue Code § 2044 does not exceed this broad
Mconstvitutional authority.

- It is well-established that Congress has “wide latitude in the
selgcﬁon of objects of taxation” and may include within the fedetal estate
tax.base propérfy that was not fOﬁnaﬂy conveyed upon thé death of the
decedent. Fernandez v. Wiener, 326 U.S. 340, 352, 66 S. Ct. 178, 90 L.
Ed. 116 (1945). Formal distinctions based on the law of real property are
“irrelevant criteria in this field of [estate] taxation.” Helvering v. Hallock,
309 U.S. 106, 111, 60 S. Ct, 444, 84 L. Ed. 604 (1940). Ownership of the
préperty by the decedent is not constitutionally required so long as the
decedent had some economic interest in the property that passes at death.

The constitutional authority to impose an estate tax on the transfer
of property that the decedent did not own was expressly recognized in" -
Wiener. That case involved a 1942 amendment to the federal estate tax
whereby the value of community property, including the smiving
spoﬁse’s community interest, was included in the gross estate of the first
spouse to die. Wiener, 326 U.S. at 342. The heirs of a Louisiana resident
decedent challenged the 1942 amendment, arguing that inclusion of the
surviving wife’s community property intetest in the gross estate of the
deceased husband ifnpose,d an unconstitutional “direct tax” and also
violated due ’process. Id. at 342-43, According to the heirs, the 1942

amendment that taxed the entire value of the community property on the



death of either spouse Was “a denial of due process because the death of
neither operates to transfer, relinquish or enlarge any legal or ecd.nonlio
interest in the property of the other spouse.” 1d, at 346,
In rejecting the heirs’ constitutional claims, the Court held that
Congress has broad authority to define the taxable event upon which the
estate tax 1s imposedA and to determine by statute what pfopeﬁy interests
shall be included in the 'taxable estate of a decedent. Id. at 352-54.
Relying on earlier precedent, the Court explained that an indirect estate tax
may be imposed on the “shift in economic interest” in property that is
‘brought about by death. Id at 354 (citing Whitney v. State Tax Comm’n,
309 U.S. 530, 60 S. Ct. 635, 84 L. Ed. 909 (1940)). So long as there is a
transfer of some inferest in property occasioned by death, Congress may
impdse an un—é.ppofrioned estate tax on the full value of the property
passing at death. Accordingly, Congress had the authority to include in
thee tax base of the first spouse to die the value of the surviving spouse’s
community property because the death of the first spouse, by ending the
marital community, brings into being new powers and control over the
surviving spouse’s community property. Id. at 355-56,

The Court also rejected the heirs’ due process arguments,
explaining that the “cessation” of the deceased husband’s powers over
property “which he never ‘ownéd’, and the establishment in the wife of
new powets of control over her share [of the community property], though
it was always hers, furnish appropriate occasions for the imposition of an

excise tax.” Id. at 355. In addition, the fact that the surviving wife’s



community property interest was created and vested prior to the enactment
of the 1942 amendment did not offend due process. Id. In short,
including the full value of the surviving spouse’s share of community

“property in the gross estate of the ‘ﬁrst spouse to die infringed upon no
constitutional provision. Ia’ at 362.

The authority to tax és a “transfef” the passing of any economic
interest in prdpérty extends to the States. As explained in Whitney v. State
Tax Comm’n, 309 U.S. 530, 60 S. Ct. 635, 84 L. Ed. 909 (1940), state
estate taxes are “not confined” to the passing of property “‘owned’ by a
decedent before death, nor even to that over which he had an unrestricted
power of testamentary dispésition.” Id. at 538. Rather, “[i]t is enough
that one person acquires economic interest in property through the death
of another person, even though such acquisition is in part the automatic .
consequence of death , ...” Id. The Court in Whitney also explained that
“[a] person may by his death bring into being greater interests in property

than he himself has ever enjoyed,” and the state having power to impose
an estate or inheritance tax may include the full value of the property in
the measure of the tax. Whitney; 309 U.S. at 539-40.

Over the past seventy years the U.S. Supreme Court has
consistently upheld the power of Congress and state legislatures to direct
by statute what property will be included in the taxable estate of a
decedent. See, e.g., West v. Oklahoma Tax Comm’n, 334 U.S. 717, 68 S.
Ct. 1223,92 L. Ed. 1676 (1948); Commissioner v. Church’s Estate, 335
U.S. 632, 69 S. Ct. 322,93 L. Ed. 288 (1949); United States v. Mfrs. Nat’l -
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- Bank of Detroit, 363 U.S. 194, 198-200, 80 S. Ct. 1103, 4 L. Ed. 2d 1158

(1960). These cases all recognize that a “transfer” in the constitutional
sense is a broad and flexible concept, and an estate tax will withstand
constitutional scrutiny “if there was a transfer of economic benefit, use,

enjoyment or control [of property] at death.” 1 Jacob Mertens, The Law of

- Federal Gift and Estate Taxation, § 1.04 at 9-10 (1959} (footnote

omitted).” Tt is thus well settled that an estate tax is not coﬁ'stitutidnaﬂy

restricted to the passing of property from the decedent to the transferee.
Instead, Courts have narrowed the inquiry to two factors: Whether the
decedent had an interest in property at death, and whether the decedent’s |
death was “the generating source of definite accessions to the survivor’s
property rights.” Id. at 11, “No formal transfer of title from the decedent
to the transferee is required; a mere shifting of the ecoﬁomic benefits of
the property may be the real subject of the tax.” Id. at 10; see also 42 Am.
Jur. 2d Inheritance, Estate, and Gift Taxes § 1 (2013) (the taxable incident
of “death taxes” is the “‘shifting of the enjbyment of property, t’hé
economic benefits thereof or economic interests therein”).

‘The passing of QTTP under Internal Revenue Code § 2044 is a
“transfer” in the constimtiondl sense. A QTIP trust creates a life estate for
the benefit of the surviving spouse and a future interest in the assets for the
remainder beneficiaries. The right to receive trust income is a valuable

property interest that passes to the remainder beneficiaries at death of the

3 Relevant portions of the Mertens treatise are attached as Appendix A.
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income beneficiary, Church’s Estate, 335 U.S. at 644-45, In the context
of QTIP, when the second spouse dies and the life estate is extinguished,
the remainder beneficiaries receive a present interest in the QTIP,
including all the income generated by the property. Consistent with the
U.S. Supreme Court cases cited above, Congress and the States are
permitted to treat the shift in the economic benefit of QTIP occurring at
the death of the second spouse as a “transfer” subject to estate tax. The
Legislature has expressly exercised that power by passing the 2013 Act.
“It is a fundamental principle of our system of government that the
legislature has plenary power to enact laws, except as limited by our state
and federal constitutions.” Washington State Farm Bureau, 162 Wn.2d at
290, Accordingly, “[t]he legislature has broad plenary powers in its
capacity to levy taxes.” Japan Line, Ltd, v. McCaffree, 88 Wn.2d 93, 96,
558 P.2d 211 (1977). The Legislature may exercise its power to levy an
estate tax by incorporating definitions and concepts included in the federal
estate tax code, And that authority is not limited by artificial distinctions -
between “real” and “deemed” transfers, Instead, the shift in economic
~ benefit of the QTIP resulting from the death of the second spouse satisfies
the requirement of a “transfer” in the constitutional sense. Wiener, 326
U.S. at 352; McGrath’s Estate, 191 Wash. at 504; see also Prestidge v.
Dep’t of Revenue, 2012 W1, 4069231 at *6 (Or. Tax 2012) (Oregon tax on

QTIP was constitutional).
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B. The 2013 Acf Is Constitutional.

Just as taxing QTIP passing at the death of a second spouse to
remainder beneﬁciaries is constitutional, it is also constitutional to apply
the 2013 Act to the Estate. Statutes enacted by the Legislature are
presumed constitutional, and a party seeking to invalidate a. statute on
constitutionai grounds must establish that the pfovision is unconstitutional
beyond a reasbnable doubt. W&shington State Grahge v. Locke, 153
- Wn.2d 47,5,-486, 105 P.3d 9 (2005). This presumption applies with equal
force to both prospecfive and retroactive laws, Usery v. Turner Elkhorﬁ
Mining Co., 428 U.S. 1, 15,96 S. Ct. 2882, 49 L. Ed. 2d 752 (1976).

1. The 2013 Act complies with substantive due process.

The Estate argues that the 2013 Act creates a “wholly new tax” on

QTIP that may not be applied retroactively. Resp. Br. at 17-22. The
| Estate’s argument fails because the Legislature did not create a wholly
new estate tax and the Act satisfies the rational basis standard applied to
retroactive tax legislation under the Due Process Clause.
a. The 2013 Act did not create a wholly new tax.

‘The Estate bases its “wholly new tax” theory on the false premise

that the 2013 Act “seeks to impose a tax where no tax previously existed.”
Resp. Br. at 18. Contrary to this assertion, Washington has imposed an
_inheritance tax. or estate tax since 1901, See Laws of 1901, ch. 55 § 1. In
1981 the Voters repealed and replaced the former inheritance tax with an
estate tax. See Laws of 1981, 2d Ex. Sess., ch. 7. In 2005, the Legislature

amended the manner in which the estate tax is computed, changing from a
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“pio}c-ﬁp” téx mechanism to a “stand—aloné” tax calculation. See Laws of
2005, ch. 516. _The tax was amended again in 2013 to close the QTIP
loophole. But fhe change in the manner in which the estate tax is
computed, and the creation ot elimination of deductions or exemptioné, | '
does not equate to a “wholly new tax.” | See, e.g., United States v. Carlton,
512 U.8. 26,34, 114 8. Ct. 2018, 129 L. Ed. 2d 22 (1994) (amendment fo
federal estate tax to close unintended loophole did not a‘mdﬁunt to a
“wholly new tax”); Quarty v. United States, 170 F.3d 961, 966-67 (9th
Cir, 1999) (amendment to federal gift tax did not dmount to the creation of
a wholly new tax, rejecting Lochner-era due 151'ocess precedent).

The Estate’s “wholly new tax” argu:tﬁent is reminiscent of the
argument made and rejected in Japan Line, Ltd. v. McCaqffiee, 88 Wn.2d
93,558 P.2d 211 (1977). In that case, lessors of public port space argued
that retroactive application of a newly enacted leasehold excise tax
violated due process because it was a “novel” tax that had never been
imposed before. The statute at issue imposed an excise tax on the
privilege of occupying or using publicly owned property, and applied in-
lieu of property tax. Id. at 95. This Court explained that retroactive
application of the tax was permissible so long as the tax had a legitimate
government purpoée and was not “novel in character.” Id. at 97.* The

Court had no trouble concluding that the excise tax was constitutional and

* Japan Line was decided prior to Carlton and W.R. Grace & Co. v. Dep’t of
Revenue, 137 Wn.2d 580, 602-03, 973 P.2d 1011 (1999), and applied the due process
analysis set out in Bates v. McLeod, 11 Wn.2d 648, 120 P.2d 472 (1941). Id. at 96. But even
though the due process analysis in Jupan Line has been superseded by Carlton and W.R.
Grace, the Court’s holding still undercuts the Estate’s “wholly new tax” argument.
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could be apf)lied retroactively. While the form of the tax was new, “the
| subject matter had previously been taxed. Therefore, petitioners’
contention that the tax is ‘novel’ is not supported by the facts.” Id. at 98.

Like the leasehold excise tax in Japan Line, the Washington estate
tax as applied to QTIP is not novel. QTIP was subject to the Washington
~ pick-up tax from 1981, when Congress enacted the federal QTIP
prov1s1ons and the voters enacted the pick-up tax, until 2005, when the
- pick-up tax was completely phased out as a result of the Economic Growth
and Tax Relief Reconciliation Act of2001. This was so because the pick-
up tax was equal to the federal death tax credit allowed under Internal
Revenue Code § 2011. See former RCW 83.100.030(1) (2004) (“Atax in
an amount equal to the federal credit is imposed on evéry transfer of
property of a résident.”)‘. The amount of the credit was based on the
“adjusted taxable estate of the decedent,’; which was equal to the
decedent’s “taxable estate” less $60,000. See IL.R.C. § 2011(b)(1) '
(defining adjusted taxable estate). The decedent’s “taxable estate”
included QTIP passing under Internal Revenue Code § 2044, See LR.C. §
2051. Consequently, QTIP paséing under section 2044 made up part of
the tax base upon which the pick-up tax was computed. |

The treatment of QTIP under the foﬁner pick-up tax is no different
from the treatment under the stand-alone estate tax as amended by the
2013 Act. QTIP deducted by the estate of the first spouse to die under
Internal Revenue Code § 2056(b)(7) was (and is) exclﬁded from th¢ tax

base used to compute the Washington tax, while QTIP passing under

15



Internal Revenue Code § 2044 was (and is) included in the tax base used
to compute the Washington tax. As inJapan Line, “the subject matter had
previously been taxed. Therefore, [the] contention that the tax is ‘novel’ is
not supported by the facts.” Japan Lz‘he, 88 Wn.2d at 98.

vThe Estate’s reliance on Lochner-era cases to étlpport its due
process argument is also misguided. See Resp. Br. at 18-19. Under
Carlton, retfoacti?e tax legislation satisfies due prdcess when it is
“supported by a legitimate legislative purpose furthered by rational
means.” Carlton, 512 U.S. at 30-31 (quoting Pension Benefit Guaranty
Corporation v. RA Gray & Co., 467.U.S. 717, 729-30, 104 S, Ct..2709,
81 L. Ed. 2d 601 (1 '984)); The Court expressly rejected the cases the
Estate relies on, explaining that those cases “were decided during an era
characterized by exacting review of economic legislation” under an
approach that “has long since been discarded.” Id. at 34 (discussing
Nichols v. Coolidge, 274 U.S. 531,47 S. Ct. 710, 71 L. Ed. 1184 (1927),
Blodgett v. Holden, 275 U.S. 142, 48 S. Ct. 105, 72 L. Ed. 206 (1927); and
Untermyer v, Anderson, 276 U.S, 440, 48 S, Ct. 353, 72 L. Ed. 645
(1928)). To the extent their authority survives, it is not applicable in
circumstances where, as here, an existing tax statute is amended to close

an unintended loophole.

b. The 2013 Act meets the due process standard
applied in Carlton and W.R. Grace. -

* As explained in the Department’s opening brief, the 2013 Act

complies with substantive due process because the Act had a legitimate
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purpose furthered by rational means. App. Br. ;cxt 19-24. The Legislature
amended the estate tax code at its first opportunity in order to fix the
significant loophole recognized by Bracken. Furthermore, it wés rational for
the Legislature to amend the estate tax code retroactively to May 17, 2005,
because that was the effective date of the stand-alone estate tax. By
amending ;che estate tax retroactively to May 17, 2005, the Legislature
ensured that the tax léophole would be closed fér all estétes. A shortef
period of retroactivity would have been iﬁational because it would have
permitted some estates, but not others, to benefit from the QTIP loophole.
See Montana Rail Link, Inc. v. United States, 76 F.3d 991, 994 (9th Cir.

- 1996) (seven-year retroéotive pefiod was rational and a shorter period
“would have been arbitrary and irrational” under the circumstances).

In addition, the Legislature did not impermissibly target any estates
when it passed the 2013 Act. There is no question that the Legislature was
concerned with the unexpected fiscal impact of the Bracken decision and
that it acted swiftly to close the unintended loophole. | But closing a loophole
that could have been exploited by the estate of Helen Hambleton and by
other estates is not the type of “targeting” that ooﬁld raise due process
concerns. Otherwise, the Legislatur_e would be powerless to retroactively
close any tax loophole because, in every case, some taxpayer would have
been able to exploit the loophole but for the retroactive amendment.

Finally, the U.S. Supreme Court’s decision in Carlton refutes the
notion that the constitutionality of retroactive tax legislation is impacted by a

taxpayer’s detrimental reliance on the former law, or his lack of notice that
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the law might change. Carlton, 5 12U S. at 33-34. As a result, the Estate’s
claim that “[t]he Hambletons had no . . . constructive notice that the value of
property transferred to the Marital Trust” would be subject to Washington
estate tax when Ms, Hambleton died, is of no constitutional significance.

See Resp. Br. at 21. “Tax legislationis nota ﬁromise,” and the Estate is not
immune from paying Washington estate tax merely because no tax Wbuld
have applied under the prior law. Carlton, 5 12 U.S. ét 33.

2. The 2013 Act complies with separation of powers;

In addition to being a rational means of achieving a legitimate
purpose, the 2013 Act satisfies separation of poweré principles, The
separation of powers doctrine is grounded in the notion that “each branch
of government has its own apprépriate sphere of activity,” and seeks to
ensure that “the fundamental functions of each branch remain inviolate.”
Hale v, lWeZsz‘m't Sch. Dist. No. 49, 165 Wn.2d 494, 504, 198 P.3d 1021
(2009). The 2013 Act is consistent with this doctrine. Section 10 of the
Act provides that it “does not affect any final judgments, no longer subject
to appeal, entered by a court of competent jurisdiction before the effective
date of this séotion.” Laws of 2013, 2d Spec. Séss., ch. 2, § 10 (emphasis
added). Thus, the amended law preserved the final judgments entered in
Bracken, and any other final judgment entered prior to June 14, 2013,

Applying the ameilded law to the‘transfer of QTIP occurring at the
death of Helen Hambleton does not threaten the independence or integrity
of theé judicial branch by dictating how a court should determine an issue

of fact. Instead, the Legislature “acted wholly within its sphere of
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authoritj—/ to make policy, to pass laws, and to amend laws already in

- effect” when it passed the retroactive fix to the Washington estate tax.
Hale, 165 Wn.2d at 509. The Legislature did not “reverse” or “annul” the .
Supreme Court’s ‘decision in Bracken. Instead, it changed thé statutory
definitions of “transfer” and “Washington taxable estate” to ensure that
QTIP passing under Internal Revenue Code § 2044 will not escape the -
‘Washingto'n tax. Enactirig laws énd determihing_ tax pﬁolicy clearly are
within the “appropriate sphere of activity” of the legislative branch, and
fhe 2013 Act was a valid exercise of legislafive powef.

It is of no constitutional significance that the Legislature amended

a statute that had been previously construed in Bracken. It is wéll settled
that the Legislature does not violate the separation of powers doctrine
when it amends a previously construed statute. Lunimi Indian Nation v.
State, 170 Wn.2d 247, 262, 241 P.3d 1220 (2010); Hale, 165 Wn.2d at
509-10. If the Legislature is careful not to attempt to “overrule” a final

| judgment, there is no reason why it cannot retroactively amend a statute to
afﬁnnativeiy change the law. To conclude otherwise would likely violate
separation of powers because the judicial branch would be invading the
sphere of authoﬂty of the legislative branch to make policy, pass laws, and -

to amend laws already in effect. Lummi, 170 Wn.2d at 262.°

5 A few Court of Appeals decisions have suggested that while the Legislature
may “amend” the meaning of a statute that has been previously construed by the courts it
cannot “clarify” such a statute. See, e.g, State v. Mann, 146 Wn. App, 349, 358, 189
P.3d 843 (2008) (citing Marine Power & Equip. Co. v. Human Rights Comm’n Hearing
Tribunal, 39 Wn. App. 609, 615n.2, 694 P 2d 697 (1985)). However, this Court in Hale
strongly suggested that this analysis is incorrect. See Hale, 165 Wn.2d at 508 (“The
legislature has expressed its intent unequivocally” and the nature of the legislation, -
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Finally, the Estate’s claim that the 2013 Act interferes with a
judicial function by making “judicial deterrﬁinations” is without merit,
See Resp. Br. at 31-32. Separation of péwers does not prohibit ‘éhe
legislative branch from defining terms or from incorporating terminology
developed by the federal courts. More importantly, nothing in the 2013
"Act interferes with the ability of the judicial branch to make judicial
deciéioh’s as to "thel meaniﬁg of the term “trans'f.er” under the federal estate
tax code. What the 2013 Act does is to define the term “transfer” broadly
to encomioass more than just “real” transfers recognized under state
property law or common law. The Washington estate tax as amended also
applies to “deemed” or “fictional” transfers so long as there is a “transfér”
_ of property in the constitutional sense. The Department believes that the
weight of authority supports its assertion that Congress and the Legislature .
‘can constihitionally‘ tax QTIP passing at the death of the secohd spouse.
See discussion supra at pages 7-12. But the judiciary retains the ultimate
responsibility to determine whether QTIP passing under Internél Revenue
Code § 2044 is a “transfer” that may constitutionally be taxed, and nothingA
in the 2013 Act interferes with that judicial function.

The 2013 Act amended the Washington estate tax code by

changing the statutory definitions of “transfer” and “Washington taxable

whether it was clarifying, restorative, curative, or remedial, is “unhelpful in analyzing the
separation of powers issue”). In any event, the 2013 Act amended the Washington estate
tax code to expressly provide that QTIP passing under section 2044 is subject to the
Waghington tax as to all estates of decedents dying on or after May 17, 2005. This was
not a clarification of existing law, and the 2013 Act would be consistent with separation
of powers principles even under those Court of Appeals cases decided before Hale.
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estate.” In maki.ng'these changes, the Legislature did not invade the
brovinoe of the judioiéry By overruling any final judgment (;r by making
judicial determinations about the rﬁeaning or constitutionality of the
amended law. Under the analysis in Lummi and Hale, the 2013 Act does i
not violate separation of powers principles.

3. The 2013 Act does not violéte the Contracts Clause.

The Estate’s claim tirlat the 2013 Act violates t'he.C'o'ntraéts Clause
is also unfounded. Resp. Br. at 33. Article I, section 10 of the United
States Constitution provides in part that “No state shall . , . péss any ...
law impairing the obligation of contracts.” The Washington constitution
contains a similar, coextensive prohibition. Const, art. I, § 23; Tyrpak V.
Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994).

The Contracts Claﬁse “is applicable only if the legislative act
complained of impairs a contractual relationship.” Haberman, 109 Wn.2d
at 145, Moreover, the Contracts Clause “does not prohibit the states from
repealing or amending statutes generally, or from enacting 1egislétion with |
retroactive effects.” Id. (citing United States Trust Co. v. New Jersey, 431
U.S. 1,17,97 S..Ct. 1505, 52 L. Ed. 2d 92 (1977)). As to “private
contracts,” the Contracts Clause requires only that the legislation under
attack was .“reasonably necessary” to achieve a legitimate public purpose.
Carlstrom v, State, 103 Wn.2d 391, 394, 694 P.2d 1 (1985). Accordingly,
'the 2013 Act passes scrutiny under the Contracts Clause unless the Estate-
can prove that a private contractual relationship existed and that any

impairment to that contract served no rational public purpose. Ketcham v.
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King County Medical Serv. Corp., 81 Wn.2d 565,570,502 P.2d 1197
(1972).

Applying this test here, there is no constitutional violation. This
Court has held that the Contracts Clause applies only to a contract “in the
usual sense” of that word, i.e., “an agreement of two or more minds, upon
sufficient consideration, to do or not to do certain acts.” Caritas Servs.,
Tnc. v, Dep’t of Soc. & Health Servs., 123 Wn.2d 391, 403, 896 P.2d 28
(1994) (internal quotations and citation omitted). Here, the QTIP trust
created under Mr, Hambleton’s will was not an “agreement of two or more
minds, upon sufficient consideration.” Instead, the trust was created to
accomplish a testamentary gift, And the beneficiaries of the trust were
certainly not parties to any “contract” because the beneficiaries made no
promise supported by consideration. Moreover, tax legislation is not a
promise, and the beneficiaries of the QTIP trust had no contractual right to
the continuatién of the Washington estate tax laws as they existed in 2005
when Floyd Hambleton died. The Hstate fails the first element.

Even if the Estate could show a contractual relatidnship existed, it
has shown no impairment. The Estate’s sole complaint is that it is no
longer permitted to avoid Washington estate tax on the value of QTIP
passing to the remginder‘beneﬁciaries. Resp. Br. at 34, However,
applying a tax to a transaction that previously might have escaped taxation
is insufficient to establish impairment of a private contract, Cf, Exxon

Corp. v. Eagerton, 462 U.S. 176, 192-93, 103 S. Ct. 2296, 76 L..Ed. 2d
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(1983) (state law prohibiting oil and gas producers from passing a tax
increase on to their purchasers did not substantially impair contract rights).

Fi;laﬂy, even if the 2013 Act did impair a contract right, the
Estate’s claim would still fail because that Act ser\l/ed a rational public
purpose—ito close an unintended tax loophole that wouid have resulted in
a significant drain on eduéation funding. See Laws of2013, 2d Spec.
Sess., ch. 2, § 1. Providing dépeﬁdalt;le tax sources to fund edudatidn'is
one of the most important functions of govémment. See Const. art. IX, §
1. Because the 2013 Act served a rational public purpose, it does not
violate the Contracts Clause. Ketcham, 81. Wn.2d at 570.

C. The Department Timely Assessed The Estate.

The Eétate argues that the 2013 Act creates a wholly new tax that
- cannot be applied here as a result of the four-year statute of limitation for
assessing unpaid estate takes. Resp. Br. at 13-15 (citing RCW
83,100.095); The Estate is incorrect. As previously discussed, the 2013
Act did not create a wholly new tax. In addition, the Department is not |
required to issue another assessment to the Estate merely because the
legislature amended the statute.

RCW 83.100.095(3) provides that the Department may not assess
an estate for additional estate tax after four years frorﬁ the end of the
calendar year in which the estate tax return was due. The Department
assessed the Estate for additional estate tax well within that four-year

period. See CP 17, § 7 (Estate filed its Washington estate tax return dn
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January 11, 2008); CP 12 (assessment issued to the Estate on December
12, 2008), The Estate was timely assessed.

The 2013 amendment to the Washington estate tax code does not
require the Department to issue a new assessment. In the context of a
contract disputé or a negligence 'case, a change in the underlying
substantive law would not restart fhe statute of limitations or require a new

claim to bé brought. There is no legal or loéical reason to apply a N
different rule here. The Department’s claim that the Estate underpaid its
Washington estate tax has not ch.anged; it is just the substantive law that
has changed. Similarly, if a taxpayer had timely filed a refund ciaim, the
taxpayer would not have to file a new refund claim if the Legislature
changed the substantive law. In short, a change to the substantive law
does not require a new claim to be brought.

Because the Department issued the assessment asserting its claim
against the Estate before the four-year statute of limitation had lapsed, the
claim is timely. The Estate’s argument to the contrary should be rejected.
D. The Estate Is Not Entitled To Attorneys’ Fees.

The Estate requests an award of attorneys’ fees under Civil Rule
11, RAP 18.9(a), and RCW 4.84.185, Resp. Br. at 38, This Court should
deny the request. Civil Rule 11 does not apply in the appellate court. See
CR 1. The appellate eqﬂivalent of CR 11 is RAP 18.9(a), which permits
an award of attorneys’ fees if, considering the entiré record, “the court is -
convinced that the appeal presents no debatable issues upon which

reasonable minds might differ” and “is so devoid of merit that there is no
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possibility of reversal.” Advocates for Responsible Dev. v. W. Wash.
Growth Mgml'. Hearings Bd., 170 Wn.2d 577, 580, 245 P.3d 764 (2010).
Similarly, RCW 4.84.185 permits an award of fees when the actioﬁ “is one
‘that cannot be supported by any rational argument on the law or facts.” .
Goldmark v. McKenna, 172 Wn.2d 568, 582,259 P.3d 1095 (2011).

In this case, the Department’s appeal at the vety least presents
debatable issues, and the arguments presented are ratioﬁal and supported
by the law and the facts. Consequently, the Estate is not entitled to an
award of attorneys’ fees under CR 11, RAP 18.9(a), or RCW 4.84.185.

III. CONCLUSION ,
After considering this Court’s decision in Bracken and ‘thé policy

" challenges it presented, the Legislature amended Washington’s estate tax
statutes to clearly impose the tax on QTIP passing under Internal Revenue
Code § 2044, The Estate has failed to prove that any aspect of the Act is
unconstitutional. This Court should thereforé reverse the order granting
the Estate’s motion for summary judgment and remand the case with
instructions to enter judgment for the Department. |

- Dated this 13th day of November, 2013.

RORBERT W. FERGUSON
- Aftorhey General (

D M INaA
R T AN A bt U4

~DAYVID M. HANKINS, WSBA No6. 19194
Senior Counsel
CHARLES ZALESKY, WSBA No. 37777
Assistant Attorney General
OID No. 91027
Attorneys for Appellant

1

25



PROOF OF SERVICE

I certify that T served a copy of this document, via electronic email on

the following:

Thomas Culbertson

Laura J. Black

Lukins and Annis, P.S.

717 West Sprague Ave Suite 1600
Spokane, WA 99201
teulbertson@lukins.com
Iblack@lukins.com
dwebster@lukins.com

I éertify under penalty of perjuiy under the laws of the State of

Washington that the foregoing is true and correct.

-
DATED this l_é dgf of November, 2013, at Tumwater, WA.

| (j/@fl/l/( :Q.‘,/ cé) . /%})Uu@ﬁf(w

Carrie A, Parker, Legal Assistant

26



APPENDIX A



THE LAW
- OF FEDERAL GIFT
AND ESTATE TAXATION

BY

JACOB MERTENS
‘ of the New York Bar

ASS[STANT EDITOR
- ALVIN' B, MOSCOWITZ
of the New York Bar

IN SIX POLUMES

YOLUME ONE

LOFIT PUELICATIONS, INC,
Saverrriss, N, 'Y, '




Copyright, ro59 -
X by .
LOFIT PUBLICATIONS, INC,

kP
LK1
Muyt
vl




Powms or Qommass o Tueosr Tax [§1.02 .

1L Limitations on the Fizercise by GOngress of
o the ‘I‘axmg Power

A, BRTATE AND GTET TAXRS AS
INDIREOT TAXES

§ 109, Fnsmn Axp Gree Taxms Are Twbogmp .on TR PRiviuees
or Traxswmr, The modern estate and gift tax laws have been
upheld as an excise tax on the privilege of fransfér of property,’

Yife, Bberty, or propexty, withoub due provess of law) nor shall privets prop

, oxty be faken for pubBe wise withond just compensation”

¢ 416 s woll pettled that tho-fodeial bxbate tax ia an axslss bax vequiring no
apportionment, as iv requived where the stutute imposes n divect tax on
property, Sos Chase Nabl Bavk of Cify, of ¥, Bides v, UB, 278 .5 327,
49 8,0k, 196, 78 LUBE, 406 (1920), TATTRBB44; Greiner, Bxes, v, Lowellyn, 268.
.8, 384, 42 8.Ch 824, 86 L.Bd, 676 (1928), SAFT_R.BISS Wew Vork Trns Go.,
Ex'rg v, Bisner, 256 U,8, 345, 41 8,04, 506, 85 L.Rd, 963 (1821), BARTREIL0,
Sea nlso Merbeng, LOXTT, §4.08, :

The Bwprems Counrt fivet sustained the esnstitutionslify of 4 federal estnte
bax in 1874 whon. the suosession bax of 1864 was wpheld ageins.an abtack on
the grownd thet i wae invalid as an nnnpportioned divact tax, Seboley v. Rew,
90 U.8, (2B ‘Wall) 331, 28, LBd. 89 (1874 2ATTR2846, 'The 1864 hax lmﬁ
already been repealad a(. the time of this decision and fhe issne xemained -
moab thereafter until 1854, In that yemnr Congress passed an income tax ach
which conbalned a provision lncluding ag income properby acquived by gift
o buhexitance, The Bupreme Court declared thin aoh wnoonsfibniionnl as 3
applied to fnoome frota real satute, - Pollock v, JFavmers Toan & Trusk Co., 167
TS, 429, 16 8,0t 678, 88 LBd, 759" (1896), SAFTRBJB'I on rehesring 168
T8, 601, 16 5,0k, 912, 50 LB3, T108 (18D5), BAFTRIS02(ib),

However, when, in 1898, another snooession tax was passed, ifs sonstitu-
tionality was upheld in the Jeading oass of Kuowlbon, Bx'vs v, Moors, 178 U.8.
41, 80 8.0t T47, 44 L4, 968 (190D), BATTREE84, In a lenglby and éxhaus-
tive opinjon, the Court fonnd that the argnments wnder which the 1894 Aot
" hadbeen declared unconstivabionsl applied osly to the imoome tax features of

- tho acty thab the suecession bux was Aot a dixesh fax, thab 1 was wniform
and that it Ad adhere to due process,

The reasvoing of the Comet in the Tnawlton ease wos so daﬁmtwe thab when
fhe modern esfabe bux was passed in 1916, ibs comstitubionality was wpheld.
proofically vithonb disoussion, Now Yowk Trush Go., Ex'rs v, Eisner, suprs,
The fack thab the 1818 Act was nn eotate tax \\'heraas the prior nots hed tmposed
snooession taxes made no difference.

The answer fo the question of the m&alby of the gift fax was simplified
by the fack that the Supreme Come 34 nob bave to faon the issoe untl the -
esbabe tex cases, Teferred fo above, had bees declded. When the sase did
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thug avoiding the prohibition against direet taxes om property
without apportionment. The disthaction between a direct tax on. -
property and an excise on ths transfer of property is neither
illnsory mox inconsequential, Tt is so fundamental; that it has
been mads the hasts for sustaining a tax of the latter character
-even though. the sabjest of the transfer itsell was tax-exempt.
Thus the Federal Goverpment may impose an estate tex on a
gross estate whlch congists whally of tax-exempt state or munici-
pal bonds® *Such trandfer conoept supports a tax, without ap-
porticument, on the shifting from one to another of eny pover or
legal privilege incidental to the ownership or.enjoyment of prop-
©erty. The Supreme Court in holding that the gift tex did not
constitute a direct tax has re;eo,’oed the propos].twn that faxes on
the exercise of nll rights and powers imcident fo ownership
amounted to a diredt tax on the property itself; hencs, & tax on
the exercise of individual rights and powers is olearly distin-
guishable from a tax which falls wpon the owner merely beeanse
he is owner, regardless of the use or disposition made of his prop-

come up, ,the Oourb upheld the gifh tax ngainst the nsual objections affer
finding that thers ‘was no “intalligible distinction”, for constibutionsl puxposes,
betwoeen the estabe and gifh taxes, Bromley T, MoGanghn, 280 i 124, b0
8.0k 48, 74 L4, 226 (1929), BARTRI0251 (g.b.). '

10 Greiner ¥, Lewellyn, 258 T8, 884, 42 B.0b 824, 66 L. 678 (1922),
SAPTRILE6; T8, Trush Co. of W.T,, Exec. < Hc}vetmg, 307 U.B, 57, 59 B.Gt.
692, 83 LD&. 1104 (1989), ZPMTBBBT Bee § 1417,

To Landman v, Comin, 123 T(23) 767 (106h Oi1041), 2BATTRALY, nﬁ’g
. 42 BTA 9858, cext.den.. 315 T8, B, 62 B.0 799, 86 L.BL 1200 (1942), the

ootabe of & member of au Tndian tribe granted cerbain tax exempions wos held
subjéot to estate baxy since Lhe labter fell “upon $hs transfer ox shifting of the
cconomie benefibs and not wpon the property of which the ewtate [was] sowp-
posedt Consequen(.)y, there wng not available in this instanee “awy constitv-
tionel immunity growieg oud of [dgreements] between the "Umte& Btates and
Creek Indian”,

The statoment in the taxb fa i paxt from the upunon in 42 BTA 958, supra,
in whieh i is also said:

#aAkewiso 16 was held in Unibed States Trust C-o v. Helvaring, 807 U.8, 57,
that the proceeds of a War Rigk Insnrance policy payab]e to & desensed vet-
epan’s widow wak swbieoh fo Pedor) estate tax, Tn thab ense the ‘exeentor
of the estate sontended thatl the procosds of sueh poliey shounld nob be in- .
olnded in the esfats bacanse of the provisons of the World War Veterans Act,

. 48 Stat, 607, which provided that fusursnce . . . .zhall be exempt from all
baxation! " .
Buf gompare Lepdman ve U.8, 71 B.Bupyp, 840 (Ct.Cl 1047, S5ATTRISHY,
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erty™ The Suprems Oourt h&s gaid® thaet the power to imposs
sstate taxes

“extends to the oreatlcn, exeroise, acqulsltmn, or rehnqmsh~

ment of any power or legal privilege which is incident to

the owmnership of properby, and when .aay of thess is coca-

gioned by death, it muy as rveadily be the subject of the

foderal tax an £ho transfer of the préperty a‘n desﬁh” “
and that:

e power to tax the whole necessarily exhbraces the PAWEL
to tax any of its incidents oc the nse or enjoyment of them.
If the property-iself may constitutionally be taxed, obvivus-
Ty it is competent fo tax theuse of 46 . L . or the gitt of

eexh,den, 882 U8, G186, 68 8,0k, 153, 92 L. W3, 882 (194:7), anfd Landman v, o S
(Ch0L1945), BQ-.A_Y‘TRJ.BGZ supemseding 58 ZB‘Snpp. 886 (Ct,601,1848), 38AFTR
811 .

11 Bromley v, MoCaughn, 280 U.S, 124; 50 8,Ck 46, 74 LBd, 228 (1928),

* BAPTRINEEL (gki)) the Bupreme Court sbated: “Hyen Ji we wsswme thab x tax.

levied npon all the wsey to'which property may be put; or npon the exereiss of a
single power indispenunble to he enjoyrent of all others over if; wonld be in
sffect & tax npon propecty; . . . and hance w divest bax reguiring apportlon-
ment, that ig not the ease before ws”

,The same gontention wiy made 10 yesxs laber in Dupont v, Deput'y, 26 X,
Supp. 773 (DDeL1630), 2RANTRISE (gb), the taxpeyer emphesisiog what
he felt to be the netliks ineillshees of faxes in comeotion with bhe owmership
of stoek} bncome tnxes fmposed on dividends and on capibal guins following its
male, estato faxes on ibs devolubion ab death, and gift taxes on ibs fransfer
without conslderetion during life, The eourt swmmarily rejested fhis argu-
men; oibing’ Bromley v. MoCaughn, smprs, and added that the “eontrolling
authomty of that sase” was not affectsd hy a provision in the 1982 Act xender-
ing the gift tax a lien npon the properby glven and the donee personally Hable
for puyment to the extent of ifs valne .

* Pernandes v, Wiener; 320 U.B, 340, 66 B.Ct 178, 80 LB4, 116 (1pd5),
BMTRZW reh.den, 827 U.. . B14, 66 8.0k 526, PO Lﬁd 1088 (1R48).

A broader view wan expressed o Obickering, Adm. v, Oowum,, 118 1(24)
254 (18t Chx, 1041), 26APTREB3, vert.don, 814 U.B, 636, 62 8.0t 70, 86 L4,

B1L (1941), to the effech that:

8

. e tha estate tax is nob & direct tax upon the properhf nor is i§ in »
striet senpe a {ax wpon a ‘Gransfer' of the properby by the death of the de-
ovdenf. If is an exclse tax upon the happening of an event, uamaiy, death,

whexe the death brings shount sertain desexibed changes in Jegnl: ralmonslnps
afiecling property, The valus of the propecby so affected i murnly uped a8 4
fnotor in the messurement of the sxolse tax?

Bug this view has never heon adopbed by the Supreme Court,
5"
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it .. .. Itmay tax the exercise, non-exercise; or relin-
quishment of & power of disposition. ‘of property, where
other important indicia of ownership are lacking.”

In line therewith taxation of the prooeeds of life inswrance pay-
able to third persons was upheld where decedent retained the

" power to change the beneficiary and to surrender or pledge the

polisy, since thess incidents of ownership were, in eﬁeat frans-
ferred on death™ '

§ 108, Davaraeronrs oF pem Movmmy Coxoser on A TRENETER.
The courts in applying the indirect tax theory to partioular
provisions of the estate tax law have evidenced considerable
ingehuity in expanding the term "“transfer” to meet the neces-
ities of each new challange The earlier cases vested an the
fact that there was a “passing” of property from decedent at
death Sueh passing concept did not reguire, howéver, that
the term “transfer” be limifed to those altuations where there
was a transfer in the technical, local lawsense of the term, since
Congress can completely disregard the refinements of state prop-
erty law and rely‘on more realistio olassifiestions” Thus.local
.charasteristies of dower, joint tenancies and tensncles by the
entlrety,™ community property® and life insnrance proceeds™

4 Chase Wabl Bank of City of WY, Br'ss v, U.8, 878 U8, 527, 48 8.0, 126,
78 TuT4, 405 (1928), TARTRBG44,

*38 Since taxes are based on the “fundamentel and lmparmus necessxty of all
government?, it is obvious thab the Bupremes Cowrt will reach for theores
efinitions, and apologla to avold a =uccessful copstitntionsl aftmeln This
taslk has been ably performed

10 Bea §§ 19,26, 23,17 discussing the “pussing” reqhivement.

 Fernandes v, Wiener, supra, 112, Sea espedally the concurri.ng opinion of
Mz, JasBoe Dovglas,

38 Bep Mayer, Trustoes v, Reinecke, 180 T(24) 850 (7th Cix1942), 23ATTR,
1156, certden, 817 U8, 684, 63 ROt 267, 87 LBd. 548 (1043); Allen wv.
Hengeelor, Adm, 39 F(22) 60 (Bth Che1999), TATTREBA0, ervk.den, 280 V.8,
b4, 50 8.0t 40, 74 LB 642 (1899); Wyberg, Adm, v, UH, 68 CLOL 168

{1828), BAPTRTBEE, certden, 278 TN.8, 846, 40 8.0k 82, 78 L;Ed. B558 (1998).

1% Ses UL, v. Taoobs, Bxeo,, 806 T, 863, 59 §.0% b6, 88 L.Bd, 765 (1889),
22 AFTR28% moticn to seb asids judgmant depied 808 U.B, 620, 50 8.Ch 640,
B3 L.EA. 1076 (1989); Dimock, Bxee. v Corwin, 306 U.8. 863, 60 B.Ch, 561,
.83 LB, 783 (10839), BRAPTR282 (somperion casea); Gwinn v, Comm.,, 287
.S, %4, 53 §.Ct, 167, 77 LB 270 (1982), LLAPTR1002; Phillips v, Dime

6 .
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hawe been. dlgregarded. The constl’cutmnallty of o federal taxtng
aot 18 nob dependent wpon conformity with stebe law, If sudh
were the case, then an admibttedly constitubional federal act
- ponld be rendered unconstitutional by & subséquent state enact-
ment.. None of the successtul comstitutional attacks on the .
federal egtate and gitt tax provisions cases sffected the estab-’
Yighed. freedom of Congress to ignore the lveal law ef property
in the ebsénce of arbitrariness or caprislousness,® On the con-

Tenst & Bate Deposit Oo,, Bxos, 284 TS, 160, 52 B.CE, 48, 76 LB 220 (1981),
T0ATPTRAEY; Tylex, Tr, Admizs v, T.B, 251 T.8 497, 60 £.0b, 856, 74 LB,
9p1 {1080}, B ATTR061, E '

# Fep Pernanier v, Wiensr, 326 U8 340, 60 8,0t 178, 00 LB, 116 (1045),
S4ATTR2TE, reh.den, 827 U 814, 60°3.Ch 625, 00 L4, 1088 (1948); U,
v. Rompel, Jr,, Adm,, 528 U.8, 867, 60 §,0%, 101, 00 T.Td- 187 (1046), 34ATTR,
289, vehden, 827 T.B, Bl4, 66 SOh. 528, 90 T.Rd, 1088 (1948); Beavers v,
Gomom,, 165 F(2d) 208 (5th Oiv1047), S0ATIRELL, cerkdon, 884 UE, BLIL, 68
5,0 1017, 92 LHR, 1748 (1048} (gb); Ohsrles T Toancis, 8 0 B2 (git),

21 Beo Ohpse Natll Bank of Oty of N.¥., Bx'rs v, U8, 278 U8, 827, 49 8.0,
1928, 78 L. 405 (1828), TAPTRSB44; Lewellyn v Friuk, E'ee, 268 U8, 288,

, 48 8.0, 487, 60 T R4, 934 {1825), BAPTRES8S, had esrliey held contra, ab Yoast
by inferenee; bub ses Kohl, Bc'es v. U8, 226 F(24) 881 (7th Cix1066), 47
APTR2022, whiah involved the “payment of preminms” fest which wag then
“appled in detgrmxmng what insoranee should be inelnded in the gross estabe,
and in which the tax in effect wes held wnoonstifntionsl as fmposing an wosp-
porbioped divect tax,
© 2 Qoatinentdl T, Bank & TPrugt Cv, Hxee, v, U, .66 B(2d) 506 (74h Cix.
1033), 12APTRELG, corkilen, 200 U.5. 068, b4 S.0 77, T8 LBL 573 (1938),
rejecting the conbention that a provision, reqeiring the inclusion of property
in the gross estate only iff subjeoh to payment of administration eipenses,

. violated-the uniformity requirement beosuse state laws vary as to whebher

vea! estabie was subjeot to payment of administration expenses,
in § 1,08 of the due provess requirement, :

% o {1) Nichols v, Uoalidge, Ba're; 274 US, 531, 47 S.0b T10, 7L LB4,
1184 (1927), BARTRE7E8, holding Seo.4D%(e) of the 1919 Aot wosonshibutiona)
43 sonfiseabory and in violation of the Wifth Amendment insofar as it applied
the possession and enjoyment seotion to transfers made prior to the ael, where
the transfers wexe not in fact festdmentary ox designed for tax avesiom; (2) -
TUntermyer v, Anderson, B76 T.8, 440, 48 5.0, 858, 72 LB, 645 (19928), SATTR
7783, rev'g 18 B(22) 1028 (24 Clr.1827), which )md i3 an wnreported distriot
oourt opinion {g4,), bolding vetronctive applieation of the gifh tox provisions
of the 1994 Aok invalid under the Fitth Amendmenti wnd (8) Eeiner v, Don-,
a, Br'rs, 286 V.8, 812, 62 B.Ct, 858, 76 T.14, 772 (1882), 10AFTRI608, hold-
ing uneonsfibutional, under the due process provisions of the Fifth Axnendment,
that part of Bes302(n) of i.he 189 Aot which called for 4 conclusive pro-

T
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trary, it hag been held that the Tenth Amendment constitnbed
‘no, limitation on congressional power to fax even though there
* might be some incidental regulatory effeet of such twxation on
- local community property systems®’ The Fifth Amendment,
which invalidates a tax wihich i eo axbitrary and capriclons as .
ta constitute confiseation of property and hence a deprivation of
property without due procsss of law, has similaxly failed to
restrain congressional power to disregard local characteriza-
tions'in designating the objects to be taxed under the feferal
eutate and gift tax law where the provision prevénts avoiddanca.”'
Tn accoxd with the view above expressed that congressionsl
power is not limited to an imposition upon the “passing’ of
property, it is equally well settled with regpect to the imposition
of estate taxes that the power to tax is not limited to “substitutes
for tesbamentary disposition”, althongh the phrase may bhe rele-
vant in interprefing the purpose and ssope of & statutory pro-
“vislon, Applying this principle to propérty jointly held and
tenancies by the entiréty the Supreme Court has clearly indi- -
cated that fhe basisfor the estate tax thereon was not that the
exeation of the tensmay was a substitute for a testamentury trams-
far, nor a taxable event which antedated the death of one of the
jobut owners, bub rather the practical effect of death in bringing -
about a shiftt in economic nterests permitting the legislature ta
fagten on that shift as the occasion for a tax®

§ 1.04. — Trawewen As Presexeny Dermwep, The modern con-
cept of a transfer, in the constitutional senge, is premised on
the recognifion thet taxation is “eminently practical?.® In the

sumption that gifts made within 2 yerrs of decgdent's death were mude fa
confemplation of desth,

* Pernsnder v, Wiener, supre, 020,

% Jee dinoussion of dus provess in § 106,

* Fernandes v, Wiener, supra, n,20,

¥ In Tyler, Ju., Adm'rs v. U8, 281 U8, 497, 60 S.Ct. 356, 74; L.Ed. 9911
(1080), BARTR10014, the Court made the £quvmg stabement .

"Taxution, es it many times has been sadd, is eminently prachicsl and a
practicel mind, considerdng xerolts, wonld have some difficulty to aceapling the
" concluston thab the doath of one of the tenanbs In each of these cases did nob
have tha offest of passing bo Hhe syrviver substantial rights, in respect of the
propexky, therstafore never enjoysd by such sicvivor,”

8
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process of roling ont the “shadowy and intricate- distinetions of
sommon lasy property concepts” and artificial rules which de-
Bmit the title, xights, and powers of tenants by the entirety (ox -
joint tenancies) at common law,™ the courts have striven to de-
velop a concept of the term “transfer” which was both broad
and flexible. The courts have sald® that theestate tax provision
wa constitutional if there wag a transfer of economdc benefit,

© # fgq UK, v, Jacohs, Bixes, supre, 018, Thiy desoription ay applied to the
extent of gongressional power o impose the tax i quife difterent from reconese
fo such sommon Law precepts to debermine the chavacteristies of stoh tenandes,

In fhis oase it is aleo seid: “By virtue of this fendal. fletion of complete
ownership in each of two persons, the suxviving tenant by the entirety it eon.
vetved to be the recipient of all the properby upon the death of the sotonnnt,
and therefore—it in said~sll the properky ewn bs baxed,” As to thin suggestion
the Couxb says: “The constitublonality of an exevelse of the taxiog power of
Congress i3 nob to be dcbermived by suck shadowy and fnbricate d:sﬁnohons
of sommon Jaw propecky conoepls and aneient Roflons!

The provisions with respect to dower ave cssentiplly almed at thoms state
devislons and Yoea] lawe providing that dower interests ave nof includible in
denedent’s estate since they passed by operation of lnw and nob by virlue of
death, The dower peovision was, thevefore, ingorted into the Code snd the
‘prioe statubes o assuce thab the gross ecstate of a deesdent would mot be
diminished by the valte of dower or curtesy inferests or statwbory infevests fn
lien of dower on enxfesy, Bee Bstate of Harry B, Byram, 8 TO L,

@ Tyle, Jn, Adm'ze v, U.B, supra. Bee also Fostex, Bixes, v, Comm, 80
T(2d). 486 (9th Cir1837), 19ABTRE64, aff'd 308 UL, 618, 68 B.Cb 625, 82
LB4, 1083 (1988), 19ATTRI266, per curlam, rehiden, 308 U 8, 667, 5B S C,
748, 82 LA, 1124 (1938); O'Bhanghnessy, Brec, v, Comm., 80 P(2d) 235
(6th Cix1082), TLAXTR7EB, cert.den, 238 TU.S. 806, 53 5.0t 887, 77 L.Ed. 980
(1988) 3 Cora. v, Bmery, Txco,, 62 F(2A) 691 (7bh Cir1B32), LLAPTR1840,
rey'g and yemanding 21 BTA 1088,

3 The Buprems Court in Sabonstall v. Saltonstall, 276 U.8. 260, 48 B.Ct,

25, 7% T3, 566 (1828), TATRTRE303, in bolding that & state inheritancs bux
conld be levied on the value of an inter vivos trust set mp Ly the desedent
under ‘whieh he xetainedl the power to altex and revoke, said:

80 long ag the privilege of muceession hax tot been fully exarcised it mmay
bo reached by the tax, [Citing esses] And bn determiniog whether it has
been. so exercised technical distinetions bebween vested remainders aud other
interasts sre of Httle avail, for the shifting’ of the economis benefits and br-
dens of properhy, which is the subject of n succession tax; may aven in the case
of & vested remainder be vesfrioted or suspended by ofhexr legal deviees?!

The fact thaf, wader state law, a power of appoinbment is no} purt of the.
probate estnte, and that its transmission iy nob bechnically a “bransfer® wnder
local coneepbs, does mot limit the federal power to bux sach propurty, The

9
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use, enjoyment or control at death™ and it {s now accepted. that

, & passing or transfer of eponomic benefit is not required, though
it may, of itself, justify the imposition of the tax.

" Ttis well pottled that, as used: in the section imposing & tax “on
_the transfer of the taxable estaty’? the word “txansfer*, or
the privilege which comsfitufionally may be taxed, cannot hs .
taken in such a resiricted sense ag to refer only to the passing
of partiolar items of property directly from the decedent to
the transferee, - Xt includes the “ransfer of property procured
through expenditures by the decedent with the purpose, effected.
ad his death, of having it pass to mnother”® No formal transfer
of tifle from the decedent to the transferce is requireds a mere
shiffing of the economic bensfits of property may be the real
subject of the tax* It also now seems settled that nothing need
“page’ at death, in fhe testamentary sense, The Supreme _Uonrt,
in wpholding the taxation of the full value of property held by
the decedent and his wife as tenants by the entivety, has sggest-
ed that when applied fo a taxing act the amiabls fietion of the
common law that husband and wife are but one person and that

~ aceordingly by fhe death of one party to this wnit no interest in

oonsiitufionsl lbmitations as to due process and divesh taxabion are sntisfled
sinos there & wnder loesl law a shifting of econowie benefits ati the time of
death even thongh there iy no tachnies] trinefer undex local law.

NUB, v. Jacobs, Bxes, supra, nid,” -

Seo nlso U8, v Waite, Bxrs, 83 B(24) 667 (8th Oir1029), TAFTRA1BL,
rov'y and remanding 20 F(2d) 149 (W.DMo1827), TABTRS288, cerfiden, -
280 U8, 608, 60 8,0, 167, 74 LBL 651 (1680); Eskabs of Duia Nelson Kirle
. wood, %3 BTA 855; Mercantile-Commeres Nat!l Bank in St Louls, Bixdrs, 21

BTA 18475 Mary 8, Guenison, Bxlvs, 21 BTA 804; Matte McMullin, Bxes., 20
BTA 627, Bes¢ also Xuxeg, Bx'es v, U8, .166 l“xSumﬁ‘ 99 (’S.D.NY 1667), aff'd
— B(24) ~ (24 Cir1858), per cindam,

8 1R, 01964, Sae,3001,

- B8 Chage Nat'l Bank of City of N¥, Bx'rs v V.S, wupra, m14 This .
- principle has been appled in pumerons oasea tnvolving. annuities. Sesy eg.,
Hanner v, Glenn, 111 R.8upp, 52 (W.D.Kyr1068), 434 WTR748, wif'd 212 F(Zd)
488 (6th Cir1984), 46ATTRI4; Bsiate of Rugens. B, Baxon, 12 TC 568,
Hstate of Tsidox M, Blettenbetm,’ 24: T 1168 (19556-158); I{\state of Paul G,
» Teont, 1110 1140 (Memo.), Seo § 2004,
# Ohase Watll Bank of City of N.Y, Bxhs v, T8, shpre, » \14 Tyler, Jr,
Adm'rs v, T8, supra; 027 (tenancy’ hy enhre,l:y) Fexnandes v, erner, Bupre)
n.20 (soramnnity propecty).

10
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property held by them as tenants by tha entirety prsses to the
other to be quite mneubstantial and that the power of taxation be-
ing, ae ibig, a fundamental and mperious necepsity of all govern-
ment was not to be restricted by such legal fletions, Whether
such power so construed haes been properly exercised ss to any
specifio statutory enactment is to be determined by the actual
results brought about by the death rather than by a considera-
flon of-the artificial roles which lmit the title, rights, end powers
of tenants by the entiveby ab common law.®®

The modern explanations have been naxrowed down bo two fac-
fors: that decedent had pn interest in property st dedth™ snd
that death bevame the generating source of definite actessions
to the survivor's property rights” His death is the source

%5'See dlosnssion tn § 2817 of cases of Comm, v, Motate of Clinzoh, 385 U.8,
682, 69 8,Ch, 822, 98 LBd. 288 (1040), BTAFTRAB), and Batate of Bpiegel vi
Comm,, B35 U8, 701, 69 §Ck 801, 98 LE4. 850 (1948), BTAFTRAGS,

Az fo the application of tha principle to & fenancy by the entiraty ses Tyler,
Jry, Adm'rs v, U8, supra, n27.

5 The {{ower_'provisicné, it hey been pointed ouf, are in 0o way a deprrbure
from the fondamenta) exclse charaster of the federal estate fax: #, , , the stab-
nte does nob frx the widow's dowen, Wmerely used it as g medsue of that part
of the deceased husband’s inferest in his realty which wae bayond lits $esta~
mentary conbrol and which consed sk his death) Mayen, Trmstees v, Reinocks,
180 W(23) 850 (7th Cirl942), 29ATTRIIGS, ewctden, BL7 U8, 684, 69 K.Ob
367, 87 YT, 548 (1942) (1971 Aet Beo.d0a (b)),

- The cowrk i, upholiing the nonstibutionality of $he dower provisions have
pomtea. to tho oxtensive rights (insidents of ownemhip) in sugh propecty
determined wnded stote law whith ccased ab ths decedent's death and hewce
oonstituted a proper oocaston fov the levying of an exfate tax, BSee, eg,, Allen
v, Bfeuggelo‘v? Adwm,, 32 P(2d) 69, (8th Cir1520), 7.&33"1‘38680, oert.den, 280
U.8. 594, B0 8.0k 40, T4 B4, 642 (1329) upholding the. constitutionality of’
the 1694 Ast, Seu BOZ(b) Bee zlso Wyberg, Adm, v T.8,, 66 O1.CL 158 (1928), "
AP DR784E, cart dex, 878 U.S, 848, 49 8.Ct. 82, 78 L.BA, 559 (19?8), nvolving
the 121 Aut;, Smd;OZ(h)

¥ In Betabe of Levy v Corum, 05 F(28) 412 (24 Cix.1833), 124 FTR7AYL, ta-
volving cerbain ingnrance policies in ‘which the insmred retmined no xights, the
civewdt eourk, in rowpense o an srgwment of nneonstitutionnlify as to fheir fn- .
clugion, oited obher eases, stating: "By these cases, we thinlk it is authuritahively
established that the death of a teonnt by the entlveby results in the enjoy-
ment of property. rights in the survivor snd furnishes the occesion fox the
imposition of the tax, i that event takes place after the pasage of the taxing
stabube, vegardless of when the benancy was oreated.”

A5 to the effect of & reguired consent of a person having an adverss inferest
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of agsurence o the beueficiaties thab their riphts are secure™

Both of $hese staaldards fall mthm the general principle.that

fhe underlymg Justxﬁaatlon for unposmg the estate tax on' an
infer vivos fransfer is that it remaing “mcomplete” at death,

The question’ is, not whether there has been, in the strict sense

of that Word a Ytranster” of the' properby by the death of the

decedent, on arecelpﬁ of it iy right of snccession, but whether the

"death has byoght into being or ripened for the survivor, prop-

erty rights of such'ehatacfer s to make a,ppropriate the impo-
sition of a tax wpon fliab result fo be measured, in ‘whole or in
part, by the value of such rights® The esmmtxal difference be-
tween the old-and new rabionalization of suoh Justification is that
moompletpness can be demonstrated either by sscertaining

whether interests remained in' the grantor or by determining

whether the interesfs of the beneficlaries were enlarged, im-

proved, or “ripened” af the time of the grantor's death. In

demonstratmg such incompleteness, substance rather thah foum
or any particular device, is controling.* Both factors had béen
previoysly expressed in sgveral early eonstlmhonal cagen, s al-
though (.heu ipfluénoe was submerged by the fact that a number

of the fraporbant decigions were rendered’in cases which employed.
the “Unebmplefe” taét to ‘deterinine whether a provision was.
albltrarﬂy retroactive under the Bifth Amendment.”

L,

to nn exerolss of a power of revoention by desodent where ’chera wag & fransfer
:cwr 2 1924 see §5 25,49, 9543,

B Povter, Ba'xs 5 Coxom., 58 .8, 456, 53 SOt. 481, 77 LR, 880 (1083},
12AFTR2E,

% The position of: tha Snpreme Court fa fhe Chuweh and Bplegel cases wan
natieipated fu Tyley, v, Admixs v, U, 281,08, 497, 60 8.06 868, 74 L.Bd,
el (1980Y, BA.'E‘TRJDBJ.Z which uses hhe Japguage stated n the i;e).i. Bee
8§ 98,17, 28.20 d:saussmg LR.(1.1954, Bes.208, covering the reversionary w.ter~
est test undex: the transfar to take effect at e’imhh seotion,

] Onmm. v Bstabe of Chusoh, supre, 1,85, “

* 2 Phillips v, Dime Trust & Safe Depogit Uo., Bxec, 264 T. B 140, 52 8.0
46, 70 LD 220 (1951, L0AWTRASS; Thind Wat)) ?Brmk & Trush Co. oi Spring-
ﬁeid, Ex'rs v, While, 287 U8 677, 58 8,06 200, 77 LBA, 505 (1882), LLAFTR
1128, pex gurizin, imvolving property held by tho (lauedeut and spouse as ten-
ants by the ontivety, Bes-also §L.07, wod Gwinn v, Comm,, 287 T.B. 224, 68
B.Gh BT, 77 T.BA. 270 (1082), 1LATTRI0N, iuvolving “propesty 1A by
daoedenk and hez son us joint tenanta.

?‘Wha(:hen the, brangfer 3§ complobe, or somehhlng repains o be gamad by
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An “moompletés” transfer conospt is also applicable fo the

pift tax,* althongh such concept has beed formulated almowt

entively on the basis of statutory mterpreta{non m‘nher than
conshitutional power.*

Tn applymg both the estate and g]ft tax provisions, a basic
glement is that decedent Have an inferest in property which is
capable of transfer, otherwine there covld be mo frangter, and

_ any assexted tax would fail to satisfy the constitutional require-
ments that the tax fnvolve the privilege of transfer and be nob
arbitrary and capricious. It has been held® that s taxeble gift
pegults when an inheritance is renounced. Tt has been argued;®
however, that sneh a {tax is so arbifrary and capriclots’ds to
violate the Pifth Amendment, Beftibg aside the merits of ima-
posing such & tax, it wonld appear that the tax can withstand
a constitutiondl atta’ck.?“ In a remmcia,{ion of & valid {‘esta-'

bhe surtivora o Jost by the decedsnt, so thab decodent’s denth may e hxhen

a3 the oyent which justifisg ab thab time the hmposition of an estate haJ:, has

.aléo besn & material issue in detevmmmg whether particular providons ats

. arbitrarily refrosetive or cupricious and prnhiblheﬁ by the Fifth Amendment;
Bes 8 L07,

« #he nature of & bransfer under the gifh ‘nu provision.s fs disonssed m
§§ 54.20, 8461 and 54.56.

* ™ Ag in the case of the ostate bax, state law aoncepts do mob furnlsh the
sbandieds for the definition of a sompletsd tansfer,

"Hurdenborgh v, Covom, 188 F(2d) 68 (8th Cir1952), 42AZE“.DB:BM, verbden,
844 T.8, 886, 78 B.Cb. 45, 87 LB4, 060 (1862) (m.b); Wﬂl&am Lw Macwell, 17
TO 1689 (gé )

“¢ Roehner and Hoehner, “Ronunciation ss Twcable @ifb—An Unoconstitu.
tional Federsal Tux Dedsion”, 8 Tax LRev. 280 (1858), Confra, Lauritren,
“Only God Can Make An Hauc”, 48 Worihwestern UL Rev. 568 (1958},

4 ALL Tent.Draft No.11, SeeX1007 (b), speclfically excludes the renuneia,a
tion from bhe pifh tax, See disoussion bheveln, pp,8i-40,

AT ALY TenhDrafh Noll, af p.89, there is a good stafement in supporb of
this view and.fhe distinelons that must be dwwwn:

« MIf 3% wepe proposed bo impose a & on n transfer of property which came
abont by & mere vefusel bo seeept n gratuifons profier of theb propercty, whish
the profferor was wnder po obligation to deliver even if his proffer were no-
oepted, an argment might be mede mgainet the constitutionality of such »
tax, sines the taxpryer never recekved the property or sny sbtribute of evner-
shxp over it, The proffer never becrme & gift and there wondd be no tax om the
intended donor, It would be inoongruchs to tax the inbended donte in. this
situation, and here we need not even consider the constitnbional aspeets of thin
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mentary power the necessary property interest is cleaxly present
and the remunciation would qualify ag a “transfer” for the pur-
pose of datermining whether the tax is indirect; there is nothing
“wrbitrary’ in the dne process sense of that term, particularly
singe renynciation is a volnnbary act, That the imposition of
atax wonld not violate the necessity of “Gmiformity’ iy obwoualy
nob any longer a de“batable questiorn,

81,06, — — Smumolm Axry mo E[fnmnmma o Daamer, Al
‘though the estate tax Contemplation of doath statnbory prévision
involves a-complete and full tc&nsfer by decedent of all moidents

gituation, Bub where thers iz a remmmmhon :w. tha anse of. & gl:Cb which. is
complete as far as the donor is concerned, st in the cess of o trush or besba-
menbary sitoation, as sonfrasted with a sibuation whert the donor still had the
powes to make the gitt Moomplebs regardless of whother it was aooepted ox
noby different considerstions atise, Hare, the tax ould he imposed.on the
only affomative sob which comld xesulf in an effeefive gratuitovs transfex to
soméons other than the person intended by fhe decedent ox domor to be tha
JBsh faker—and & sbrong argument in favor of the validiby oft ihis proposal
can be meda, Thers wonld be o immediate hxrdshxps involved if the intended
Hawt taker kmew he wonld be subjest to the tax, sinoe he conld then not zenonnee,
pay thé tex, and them give away the balenes, However, there wonld be sn
sffeeh on hit snbssquent tax brackeh, Hincs the foderal laws ave not governed
by losal propevl:y Inw coneapts of when fitls passes pub with the vealities of
the exercise of. sontrol over & bimdle of mights, all in s1l $his propossd shavld be
able to withatend a challengs'ag to ibs constifutionslity, It wonld not sesm
unconshitationsl to tax the exersise of eonirol of the propevty bere possessed
by the intended Avsh taker, even thongh ha gob inte this position of control
inyolunterily,

HIf the srpument of uuuonshﬁnﬁonahby wera to prevail where the person
who renownced the property never xeceived nnder loonl law any atiribube of
ownership over it ofher than the abflity to xenounse, then thix vesult wonld pre-
otuds & xmls which operated with reasonahls wniformity thronghoub the United
Btates, Fox the tax wonld then be able to withstand a chellengs to lbs con-
stitubionality only where, undec the applieable state law, poms abiributs of
ownepship other than the power to-renonnes vested in the person, such ag vest-
ing of fifle or ahility of his judgmant eceditors to vench the properby despite
kie desire bo vejeet ih  Bub the consequent Mamitetion of the fax to sitnations
whare the rennmuing twrpryes had bore sech atbzibube ol ownership over the

renouneed property undet the wpplicable Toea) law womld haxdly b & sabs.
" fuetory vesult, Ti-msy well ha thab thix vaenlt of non-umiformity in operation
of the tix would have some supporting effest on the argument of constibutional:
ity in the ditnation whera no losal lew attribwles of ovmership wers recsived,
Ab gny event, ib 1§ », consideration in £avor of the rule adopted i the Draft
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