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I. INTRODUCTION 

After the Supreme Court held in Clemency v. State (In re Estate of 

Bracken), 175 Wn.2d 549, 290 P.3d 99 (2012), that Washington's estate 

tax statutes were not intended to apply to qualified terminable interest 

property ("QTIP") passing under Internal Revenue Code § 2044, the 

Legislature responded rapidly. Because Bracken would have eliminated 

over $160 miliion in estate tax revenue. dedicated to education funding in 

the 2013~15 biennium, and would have allowed many large estates to 

escape taxation, the Legislature amended the relevant statutes to expressly 

provide that QTIP passing under section 2044 is subject to the Washington 

tax as to all estates of decedents dying on or after May 17, 2005. These 

amendments resolve this case. 

The Hambleton estate ("Estate") raises a litany of arguments in an 

ef1'ort to avoid paying any Washington estate tax on QTIP passing at Ms. · 

Hambleton's death. All fail. As explained below and in the Department~s 

opening brief, the Washington estate tax code as amended by the 2013 Act 

applies to the Estate, and the Estate has not met its burden of proving 

beyond a reasonable doubt that the Act violates any constitutional 

provision. The Court should therefore uphold the 2013 Act. 

II. ARGUMENT 

A. The 2013 Act Applies To The Hambleton Estate. 

The Estate contends that the 2013 Act does not apply in this case 

because the Estate had a "final judgment" in its favor prior to the date the 



Act was passed. Resp. Br. at 11-13. That is incorrect. The Act does 

apply and requires reversal of the trial court judgment. 

1. The trial court judgment was not final and was 
properly appealed by the Department. 

The Estate incorrectly asserts that the 2013 Act does not apply t9 it 

because the order granting its motion for summary judgment was 

supposedly "a final unappealable judgment." Resp. Br. at 11. A "final 

judgment," however, is a judgment that ends all litigation, including 

appellate review, leaving nothing for the court to do but to execute the 

judgment. Anderson & Middleton Lumber Co. v. Quinault Indian Nation, 

79 Wn. App. 221,225, 901 P.2d 1060 (1995) (citing Catlin v. United 

States, 324 U.S. 229,233, 65 S. Ct. 631, 89 L. Ed. 911 (1945)). Here, the 

order granting summary judgment to the Estate was not a final judgment 

because it was subject to appellate review lmder RAP 2.2(a)(1). 

The Estate also contends that the Department filed a frivolous 

appeal solely for the purpose of delay. Resp. Br. at 12. When considering 

whether an appeal is frivolous, the court is guided by the following 

considerations: (1) An appellant has a right to appeal; (2) all doubt as to 

whether the appeal is frivolous should be resolved in favor of the 

appellant; (3) the record should be considered as a whole; (4) an appeal 

that is affirmed simply because the appellant's arguments are rejected is 

not frivolous; and (5) an appeal is frivolous only ifthere are "no debatable 

issues upon which reasonable minds might differ, and it is so totally 
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devoid of merit that there was no reasonable possibility of reversal." 

Streater v. White, 26 Wn. App. 430, 434~35, 613 P.2d 187 (1980). 

The Department's appeal was nowhere near frivolous. The 

Department argued in good faith and with citations and explanation that 

Bracken was incorrect, and ''a good faith argument for a change in 

existing law" that is supported by authority is "not frivolous." 
' . ' ' . . 
IntermountainElec., Inc. v. G-A-T Bros. Canst., Inc., 115 Wn. App. 384, 

394, 62 P.3d 548 (2003) (citing Morehouse v. Goodnight Bros. Constr., 77 

Wn. App. 568, 574, 892 P.2d 1112 (1995)). That Bracken had so recently 

been decided did not render the Department's argument frivolous, as this 

Court has previously reve:r:sed very recent decisions. See, e.g., State v. 

Berlin, 133 Wn.2d 541,· 547, 947 P.2d 700 (1997) (overruling State v. 

Lucky, 128 Wn.2d 727, 912 P.2d 483 (1996)). 

2. The trial court judgment should be reversed. 

The order granting summary judgment to the Estate should be 

reversed. Under the Washington estate tax code as amended by the 20 13 

Act, it is the Department that is entitled to summary judgment. 

a. Bracken is not controlling in this appeal. 

Prior to the 2013 amendment to the Washington estate tax statutes, 

this Court in Bracken held that the Legislature did not intend to include 

QTIP in the Washington estate tax computation when it amended the tax in 

2005 to change from a pick-up tax to a stand-alone tax. Bracken, 175 

Wn.2d at 570-71. As part of its analysis, the Comt reasoned that the real 

transfer of QTIP occurs when the first spouse dies and his or her estate elects 

3 



to claim the QTIP ded)..lction under Internal Revenue Code § 2056(b )(7). . . 

Bracken, 175 Wn.2d at 572~74. The Court considered the transfer occurring 

at the death of the second spouse, when the spouse's life estate is 

extinguished and the prope1iy passes to the remainder beneficiaries under 

Internal Revenue Code § 2044, as merely a "deemed" or "fictional" transfer 

created by Congress. !d. The Court then held that the Legislature intended 

to tax only real transfers. Id. at 574. 

Although constitutional considerations informed the Court's analysis, 

it rested its holding solely on statutory construction grounds, see, e.g., id at 

571, expressly declining to address the estates' constitutional arguments, 

id at 563, 575. Thus, Bracken did not establish a constitutional barrier 

prohibiting the Legislature from imposing estate tax on QTIP passing 

under Internal Revenue Code § 2044. Instead, the Court ruled as a matter 

of statutory interpretation that the federal definition of "taxable estate," 

which includes the value of QTIP passing when the second spouse dies, 

"cannot be used without a modification necessary to conform to the [2005] 

Act: the definition must be read to exclude items that are not transfers~" ld. 

The Bracken decision caused great concern in the Legislature 

because of its impact on education funding and its creation of a means for 

married couples with htrge estates to avoid Washington estate tax. Taxes 

collected from the Washington estate tax are deposited into the Education 

Legacy Trust Account and are used to support K~l2 public schools and 

institutions ofhigher education. See RCW 83.100.220, .230. The fiscal 

4 



impact of Bracken was estimated to be a loss of approximately $160.3 

million in the 2013-2015 biennium alone. See Fiscal Note for EH:i3 2075. 

On Ilme 13, 2013, the Legislature addressed the fiscal and tax 

policy issues Bracken raised by amending the Washington estate tax to 

make clear that the tax does apply to QTIP passing at the death of the 

second spouse. Laws of2013, 2d Spec. Sess., ch. 2. The Legislature 

made three significant amendments relevant to this appeal. 

First, it amended the definition of "transfer" to mal<e clear that 

Washington's tax is not limited to only "real" transfers recognized under 

state property law. Laws of2013, 2d Spec. Sess., ch. 2, § 2 (amending 

and renumbering former RCW 83.100.020(11)). Instead, a transfer 

"includes any shifting upon death of the economic bene:fit in property." 

Id. That definition-and the "shifting of economic benefit" concept it 

incorporates-is consistent with the constitutional limits imposed on estate 

and inheritance taxes. See In re McGrath's Estate, 191 Wash. 496, 504, 

71 P .2d 395 (1937) (state may tax as a transfer the "shift~ng of economic 

benefit" in property occurring at death). 

Second, the Legislature amended the definition of"Washington 

.taxable estate" to expressly include QTIP in the tax base. Laws of2013, 

2d Spec. Sess., ch. 2, § 2. Thus, the Washington taxable estate of a 

resident decedent includes "the value of any property included in the gross 

estate under section 2044 of the internal revenue code." !d. at § 2( 14 ). 

Finally, the Legislature amended RCW 83.100.047 to repudiate 

administrative mles issued in 2006 that inadvertently permitted a 
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deduction of QTIP passing under Internal Revenue Code § 2044 by the 

estate ofthe second spouse to die. Jd. at§ 5.1 As amended, RCW 

83.100.047 permits a deduction for QTIP passing at the death of the 

second spouse under Internal Revenue Code § 2044 only when the estate 

of the first spouse to die made a separate Washington QTIP election. See 

id. (creating new subsection 83.100.047(3)(b) to permit the second spouse 

to die to deduct federal QTIP and add the amount of the Washington QTIP 

if the estate of the first spouse to die made a Washington QTIP election). 

Because Helen Hambleton's predeceased husband did not make a separate 

Washington QTIP election, the deduction authorized by RCW 

83.100.047(3)(b) does not apply here. 

The Legislature made these provisions of the 2013 Act retroactive 

to "all estates of decedents dying on .or after May 1 7, 2005." !d. at § 9. 

These key amendments closed the QTIP loophole by defining "transfer" 

and "Washington taxable estate" to expressly include QTIP passing under 

Internal Revenue Code § 2044 in the Washington taxable estate and to 

permit a deduction only when the estate of the first spouse to die mal<.:es a 

separate Washington QTIP election. 

As explained more fully below, the 2013 Act's changes to the 

Washington estate tax code are constitutional and controlling. See 

1 The Department's 2006 estate tax mles were not artfully drafted and, as 
interpreted in Bracken, allowed a deduction for QTIP passing under Internal Revenue 
Code § 2044 even when no separate Washington QTIP election was made. Bracken, 175 
Wn.1d at 571 n.5 (discussing former WAC 458-57-105(3)(q) and ·115(2)(d)). The 
Department amended the mles in 2009 to corre.ct the error. Wash. St. Reg. 09-04-008 
(effective Febmary 22, 2009). 
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Washington State Farm Bureau Fed'n v. Gregoire) 162 Wn.2d 284) 304, 

174 P.3d 1142 (2007) (the legislature may pass a law that directly impacts a 

case pending in Washington courts); Haberman v. Wash. Pub. Power 

Supply Sys., 109 Wn.2d 107, 143-44, 744 P.2d 1032,750 P.2d 254 (1987) 

(same). Under the plain language of the amended estate tax code, the 

Estate cannot exclude QTIP from its taxable estate and owes Washington 

tax on the value of QTIP passing at Ms. Hambleton's death. 

b. Taxing QTIP passing under Internal Revenue 
Code § 2044 is constitutional. · 

In Bracken this Court expressly declined to address the estates' 

constitutional arguments. However, part of the Court's reasoning was 

clearly based on constitutional limits that apply to 11di1'ect taxes" but not 

estate or excise taxes. Bracken, 175 Wn.2d at 564-66 (discussing limits 

imposed on the taxing authority of Congress under U.S. ~onst. mi. I,§ 9, 

cl. 4 and concluding that ''[i]f estate taxation cannot be tied to a transfer, it 

fails as an un-apportioned (and therefore unconstitutional) direct tax").2 

Before proceeding to the other issues raised.by the Estate) the Comi may 

want to satisfy itself that taxing QTIP passing under Internal Revenue 

Code § 2044 does not violate any constitutional limitations. For the 

reasons discussed below, this inquiry need not distract the Court for long. 

2 Article I, section 9, of the United States Constitution imposes specific limits on 
the power of Congress and provides in relevant part that Congress may not impose a 
"capitation, or other direct, tax , . , unless ln proportion to the census or enumeration 
hereinbefore directed to be taken." It has long been held that the federal estate tax is not 
a "direct tax" within the meaning of Article I, section 9, because the tax applies to the 
transfer of property at death, not to the property itself. Knowlton v, Moore, 178 U.S. 41, 
20 S. Ct. 747, 44 L. Ed, 969 (1900). 
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Congress and the States have broad power to determine by statute when a 

transfer subject to an un-apportioned estate tax occurs. Taxing QTIP 

passing under Internal Revenue Code § 2044 does not exceed this broad 

constitutional authority. 

It is well-established that Congress has "wide latitude in the 

selection of objects oftaxation"· and may include within the federal estate 

tax base property that was not formally conveyed upon the death of the 

decedent. Fernandez v. Wiener, 326 U.S. 340, 352,66 S. Ct. 178,90 L. 

Ed. 116 (1945). Formal distinctions based on the law of real property are 

"irrelevant criteria in this field of [estate] taxation." Helvering v. Hallock, 

309 U.S. 106, 111, 60S. Ct. 444, 84 L. Ed. 604 (1940). Ownership ofthe 

property by the decedent is not constitutionally required so long as the 

decedent had some economic interest in the property that passes at death. 

The constitutional authority to impose an estate tax on the transfer 

of property that the decedent did not own was expressly recognized in 

Wiener. That case involved a 1942 amendment to the federal estate tax 

whereby the value of commtmity property, including the surviving 

spouse's commtmity interest, was included in the gross estate of the first 

spouse to die. Wiener, 326 U.S. at 342. The heirs of a Louisiana resident 

decedent challenged the 1942 amendment, arguing that inclusion of the 

surviving wife's community property interest in the gross estate of the 

deceased husband imposed an unconstitutional "direct tax" and also 

violated due process. Id. at 342-43. According to the heirs, the 1942 

amendment that taxed the entire value of the community property on the 
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death of either spouse was "a denial of due process because the death of 

neither operates to transfer, relinquish or enlarge any legal or economic 

interest in the property of the other spouse." Id. at 346. 

In rejecting the heirs' constitutional claims, the Court held that 

Congress has broad authority to define the taxable event upon which the 

estate tax is imposed and to determine by statute what property interests 

shall be included in the taxable estate of a decedent. I d. at 3 52-54. 

Relying on earlier precedent, the Court explained that an indirect estate tax 

may be imposed on the "shift in economic interest" in property that is 

brought about by death. Id at 3 54 (citing Whitney v. State Tax Comm 'n, 

309 U.S. 530, 60 S. Ct. 635, 84 L. Ed. 909 (1940)). So long as there is a 

transfer of some interest in property occasioned by death, Congress may 

impose an un-appmiioned estate tax on the full value of the property 

passing at death. Accordingly, Congress had the atlthority to include in 

th:e tax base of the first spouse to die the value of the surviving spouse's 

community propetiy because the death of the first spouse, by ending the 

marital community, brings into being new powers and control over the 

surviving spouse's community property. Id. at 355-56. 

The Comi also rejected the heirs' due process arguments, 

explaining that the "cessation" of the deceased husband's powers over 

propetiy "which he never 'owned', and the establislunei:J.t in the wife of 

new powers of control over her share [of the community property], though 

it was always hers, furnish appropriate occasions for the imposition of an 

excise tax." Id. at 355. In addition, the fact that the surviving wife's 
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community property interest was created and vested prior to the enactment 

of the 1942 amencllnent did not offend due process. Id. In short, 

including the full value of the surviving spouse's share of community 
. . 

property in the gross estate of the first spouse to die infringed upon no 

constitutional provision. Id. at 362. 

The authority to tax as a "transfer" the passing of any economic 

mterest in property extends to the States. As explained in Whitney v. State 

Tax Comm 'n, 3090.S. 530, 60S. Ct. 635, 84 L. Ed. 909 (1940), state 

estate taxes are ''not confined" to the passing of property "'owned' by a 

decedent before death, nor even to that over which he had an unrestricted 

power oftestamentary disposition." Id. at 538. Rather, "[i]t is enough 

that one person acquires economic interest in property through the death 

of another person, even though such acquisition is in part the automatic . 

consequence of death .... " I d. The Court in Whitney also explained that 

"[a] person may by his death bring into being greater interests in property 

·than he himself has ever enjoyed," and the state having power to impose 

an estate or inheritance tax may include the full value of the property in 

the measure of the tax. Whitney, 309 U.S. at 539-40. 

Over the past seventy years the U.S. Supreme Court has 

consistently upheld the power of Congress and state legislatures to direct 

by statute what property will be included in the taxable estate of a 

decedent. See, e.g., West v. Oklahoma Tax Comm 'n, 334 U.S. 717, 68 S. 

Ct. 1223, 92 L. Ed. 1676 (1948); Commissioner v. Church's Estate, 335 

U.S. 632, 69 S. Ct. 322,93 L. Ed. 288 (1949); United States v. Mfrs. Nat'! 
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Bank of Detroit, 363 U.S. 194, 198-200,80 S. Ct. 1103,4 L. Ed. 2d 1158 

(1960). These cases all recognize that a "transfer" in the constitutional 

sense is a broad and flexible concept, and an estate tax will withstand 

constitutional scrutiny "ifthere was a transfer of economic beneflt, use, 

enjoyment or control [of property] at death." 1 Jacob Mertens, The Law of 

Federal Gift and Estate Taxation, § 1.04 at 9-10 (1959) (footnote 

. omitted).3 It is thus well settled that an est~te tax is not co~~titutionally 

restricted to the passing of property from the decedent to the transferee. 

Instead, Courts have narrowed the inquiry to two factors: Whether the 

decedent had an interest in property at death, and whether the decedent's 

death was "the generating source of definite accessions to the survivor's 

prope1iy rights." Id. at 11. "No formal transfer of title from the decedent 

to the transferee is required; a mere shifting of the economic beneflts of. 

the property may be the real subject of the tax." Id. at 10; see also 42 Am. 

Jur. 2d Inheritance, Estate, and Gift Taxes § 1 (2013) (the taxable incident 

of "death taxes" is the "shifting of the enjoyment of property, the 

economic benefits thereof or economic interests therein"). 

The passing of QTIP und~r Internal Revenue Code § 2044 is a 

"transfer" in the constitutional sense. A QTIP trust creates a life estate for 

the beneflt of the surviving spouse and a future interest in the assets for the 

remainder beneficiaries. The right to receive trust income is a valuable 

property interest that passes to the remainder beneficiaries at death ofthe 

3 Relevant portions of the Mertens treatise are attached as Appendix A. 
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income beneficiary. Church's Estate, 335 U.S. at 644"45. In the context 

of QTIP, when the second spouse dies and the life estate is extinguished, 

the remainder beneficiaries receive a present interest in the QTIP, 

including all the income generated by the property. Consistent with the 

U.S. Supreme Court cases cited above, Congress and the States are 

permitted to treat the shift in the economic benefit of QTIP occurring at 

the death of the second spouse as a "transfer" subject to estate tax. The 

Legislature has expressly exercised that power by passing the 2013 Act. 

"It is a fundamental principle of our system of government that the 

legislatme has plenary power to enact laws, except as limited by our state 

and federal constitutions." Washington State Farm Bureau, 162 Wn.2d at 

290. Accordingly, "[t]he legislatl.U'e has broad plenary powers in its 

capacity to levy taxes." Japan Line, Ltd. v. McCaffree, 88 Wn.2d 93, 96, 

558 P.2d 211 (1977). The Legislature may exercise its power to levy an 

estate tax by incorporating definitions and concepts included in the federal 

estate tax code. And that authority is not limited by artificial distinctions · 

between "real" and "deemed" transfers. Instead, the shift in economic 

benefit of the QTIP resulting from the death ofthe second spouse satisfies 

the requirement of a "transfer" in the constitutional sense. Wiener, 326 

U.S. at 352; McGrath's Estate, 191 Wash. at 504; see also Prestidge v. 

Dep 't of Revenue, 2012 WL 4069231 at *6 (Or. Tax 2012) (Oregon tax on 

QTIP was constitutional). 
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B. The 2013 Act Is Constitutional. 

Just as taxing QTIP passing at the death of a second spouse to 

remainder beneficiaries is constitutional, it is also constitutional to apply 

the 2013 Act to the Estate. Statutes enacted by the Legislature are 

presumed constitutional, and a party seeking to invalidate a statute on 

constitutional grounds must establish that the provision is unconstitutional 
. . 

beyond a reasonable doubt. Washington State Grange v. Locke, 153 

Wn.2d 475,486, 105 P.3d 9 (2005). This presumption applies with equal 

force tQ both prospective and retroactive laws. Usery v. Turner Elkhorn 

Mining Co., 428 U.S. 1, 15, 96 S. Ct. 2882,49 L. Ed. 2d 752 (1976). 

1. The 2013 Act complies with substantive due process. 

The Estate argues that the 2013 Act creates a "wholly new tax" on 

QTIP that may not be applied retroactively. Resp. Br. at 17-22. The 

Estate's argument fails because the Legislature did not create a wholly 

new estate tax and the Act satisfies the rational basis standard applied to 

retroactive tax legislation under the Due Process Clause. 

a. The 20.13 Act did not create a wholly new tax. 

The Estate bases its "wholly new tax" theory on the false premise 

that the 2013 Act "seeks to impose a tax where no tax previously existed." 

Resp. Br. at 18. Contrary to this assertion, Washington has imposed an 

. inheritance tax or estate tax since 1901. See Laws of 1901, ch. 55§ 1. In 

1981 the Voters repealed and replaced the former inheritance tax with an 

estate tax. See Laws of 1981, 2dEx. Sess., ch. 7. In 2005, the Legislature 

amended the manner in which the estate tax is computed, changing from a 
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"pick-up" tax mechanism to a "stand-alone" tax calculation. See Laws of 

2005, ch. 516. The tax was amended again in 2013 to close the QTIP 

loophole. But the change in the manner in which the estate tax is 

computed, and the creation or elimination of deductions or exemptions, 

does not equate to a "wholly new tax." See, e.g., United States v. Carlton, 

512 U.S. 26, 34,114 S. Ct. 2018,129 L. Ed. 2d22 (1994) (amendment to 

federal estate tax to close unintended loophble did not amotmt to a 

"wholly new tax"); Quarty v. United States, 170 F.3d 961, 966-67 (9th 

. Cir. 1999) (amendment to federal gift taX: did not amount to the creation of 

a wholly new tax, rejecting Lochner-era due process precedent). 

The Estate's "wholly new tax" argmnent is reminiscent ofthe 

argmnent made and rejected in Japan Line, Ltd. v. McCaffree, 88 Wn.2d 

93, 558 P.2d 211 (1977). In that case, lessors of public port space argued 

that retroactive application of a newly enacted leasehold excise tax 

violated due process because it was a "novel" tax that had never been 

imposed before. The statute at issue imposed an excise tax on the 

privilege of occupying or using publicly owned property, and applied in. 

lieu of property tax. Id. at 95. This Court explained that retroactive 

application of the tax was permissible so long as the tax had a legitimate 

government purpose and was not "novel in character." Id. at 97.4 The 

Court had no trouble concluding that the excise tax was constitutional and 

4 Japan Line was decided prior to Carlton and W.R. Grace & Co. v. Dep 't of 
Revenue, 137 Wn.2d 580,602-03,973 P.2d 1011 (1999), and applied the due process 
analysis set out in Bates v. McLeod, 11 Wn.2d 648, 120 P.2d 472 (f941). !d. at 96. But even 
though the due process analysis ill Japan Line has been superseded by Carlton and W.R. 
Grace, the Court's holding still undercuts the Estate's "wholly new tax" argument. 
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could be applied retroactively. While the form of the tax was new, "the 

subject matter had previously been taxed. Therefore, petitioners' 

contention that the tax is 'novel' is not supported by the facts." Id. at 98. 

Like the le.asehold excise tax in Japan Line, the Wa..'lhington estate 

tax as applied to QTIP is not novel. QTIP was subject to the Washington 

. pick-up tax from 1981, when Congress enacted the federal QTIP 

provisions and the voters enacted the pick-up tax, tmtil2005, when the 

· pick-up tax was completely phased out as a result of the Economic Growth 

and Tax Relief Reconciliation Act of2001. Thiswas so because the pick

up tax was equal to the federal death tax credit allowed under Internal 

Revenue Code§ 2011. See formerRCW 83.100.030(1) (2004) ("A tax in 

an amount equal to the federal credit is imposed on every transfer of 

property of a resident."). The amotmt of the credit was based on the 

"adjusted taxable estate of the decedent," which was equal to the 

decedent's "taxable estate" less $60,000. See I.R.C. § 2011(b)(l) 

(defining adjusted taxable estate). The decedent's "taxable estate" 

included QTIP passing under Internal Revenue Code § 2044. ·See I.R.C. § 

2051 .. Consequently, QTIP passing under section 2044 made up part of 

the tax base upon which the pick-up tax was computed. 

The treatment of QTIP under the former pick-up tax is no different 

from the treatment under the stand-alone estate tax as amended by the 

2013 Act. QTIP deducted by the estate of the first spouse to die under 

Internal Revenue Code § 2056(b)(7) was (and is) excluded from the tax 

base used to compute the Washington tax, while QTIP passing under 
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Internal Revenue Code§ 2044 was (and is) included in the tax base used 

to compute the Washington tax. As in Japan Line, "the subject matter had 

previously been taxed. Therefore, [the] contention that the tax is 'novel' is 

not supported by the facts." Japan Line, 88 Wn.2d at 98. 

The Estate's reliance on Lochner-era cases to si.1pport its due 

process argument is also misguided. See Resp. Br. at 18-19. Under 

Carlton, retroactive tax legislation satisfies due process when it is 

"supported by a legitimate legislative purpose furthered by rational 

means." Carlton, 512 U.S. at 30-31 (quoting Pension Benefit Guaranty 

Corporation v. R.A. Gray & Co., 467U.S. 717,729-30, 104 ~· Ct..2709, 

81 L. Ed. 2d 601 (1984)). The Court expressly rejected the cases the 

Estate relies on, explaining that those cases "were decided during an era 

characterized by exacting review of economic legislation" under an 

approach that "has long since been discarded." Id. at 34 (discussing 

Nichols v. Coolidge, 274 U.S. 531,47 S. Ct. 710,71 L. Ed. 1184 (1927); 

Blodgett v. Holden, 275 U.S. 142, 48 S. Ct. 105, 72 L. Ed. 206 (1927); and 

Untermyer v. Anderson, 276 U.S. 440, 48 S. Ct. 353, 72 L. Ed. 645 

(1928)). To the extent their authority survives, it is not applicable in 

circumstances where, as here, an existing tax statute is amended to close 

an unintended loophole. 

b. The 2013 Act meets the due process standard 
applied in Carlton and W.R. Grace. 

As explained in the Department's opening brief, the 2013 .Act 

complies with substantive due process because the Act had a legitimate 
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purpose furthered by rational means. App. Br. at 19-24. The Legislature 

amended the estate tax code at its first opportunity in order to fix the 

significant loophole recognized by Bracken. Furthermore, it was rational for 

the Legislature to amend the estate tax code retroactively to May 17, 2005, 

because that was the effective date of the stand-alone estate tax. By 

amending the estate tax retroactively to May 17, 2005, the Legislature 

ensured that the tax loophole would be closed for all estates. A shorter 

period of retroactivity would have been irrational because it would have 

permitted some estates, but not others, to benefit from the QTIP loophole. 

See Montana Raii Link, Inc. v. United States, 76 F.3d 991, 994 (9th Cir. 

1996) (seven-year retroactive period was rational and a shorter period 

"would have been arbitrary and irrational" 1.mder the circumstances). 

In addition, the Legislature did not impermissibly target any estates 

when it passed the 2013 Act. There is no question that the Legislature was 

concerned with the unexpected fiscal impact of the Bracken decision and 

that it acted swiftly to close the unintended loophole. But closing a loophole 

that could have been exploited by the estate of Helen Hambleton and by 

other estates is not the type of "targeting" that could raise due process 

concerns. Otherwise, the Legislature would be powerless to retroactively 

close any tax loophole because, in every case, some taXpayer would have 

been able to exploit the loophole but for the retroactive amendment. 

Finally, the U.S. Supreme Court's decision in Carlton refutes the 

notion that the constitutionality of retroactive tax legislation is impacted by a 

taxpayer's detrimental reliance on the former law, or his lack of notice that 
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the law might change. Carlton, 512 U.S. at 33-34. As a result, the Estate's 

claun that "[t]he Hambletons had no ... constructive notice that the value of 

property transferred to the Marital Trust" would be subject to Washington 

estate tax when Ms. Hambleton died, is of no constitutional significance . 

. See Resp. Br. at 21. "Tax legislation is not a promise," and the Estate is not 

immune from paying Washington estate tax merely because no tax would 

have applied under the prior law. Carlton, 512 U.S. at 33. 

2. The 2013 Act complies with separation of powers. 

In addition to being a rational means of achieving a legitimate 

purpose, the 2013 Act satisfies separation of powers principles. The 

separation of powers doctrine is grounded in the t1otion that "each branch 

of government has its own appropriate sphere of activity," and seeks to 

ensure that "the fundamental functions of each branch remain inviolate." 

Hale v. Wellpinit Sch. Dist. No. 49, 165 Wn.2d 494, 504, 198 PJd 1021 

(2009). The 2013 Act is consistent with this doctrine. Section 10 ofthe 

Act provides that it "does not affect any final judgments, no longer subject 

to appeal, entered by a court of competent jurisdiction before the effective 

date ofthis section." Laws of2013, 2d Spec. Sess., ch. 2, § 10 (emphasis 

added). Thus, the amended law preserved the final judgments entered in 

Bracken, and any other final judgment entered prior to June 14, 2013. 

Applying the amepded law to the transfer of QTIP occurring at the 

death of Helen Hambleton does not threaten the independence or integrity 

of the judicial branch by dictating how a court should determine an issue 

of fact. Instead, the Legislature "acted wholly within its sphere of 
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authority to make policy, to pE),SS laws, and to amend laws already in 

effect" when it passed the retroactive fix to the Washington estate tax. 

Hale, 165 Wn.2d at 509. The Legislature did not "reverse" or "annul" the 

Supreme Court's decision in Bracken. Instead, it changed the statutory 

definitions of "transfer" and "Washington taxable estate" to ensure that 

QTIP passing under Internal Revenue Code § 2044 will not escape the 
. . 
Washington tax. Enacting laws and determining tax policy clearly are 

within the "appropriate sphere of activity" of the legislative branch, and 

the 2013 Act was a valid exercise oflegislative power. 

It is of no constitutional significance that the Legislature amended 

a statute that had been previously construed in Bracken. It is well settled 

that the Legislature does not violate the separation of powers doctrine 

when it amends a previously construed statute. Lummi Indian Nation v. 

State, 170 Wn.2d 247, 262, 241 P.3d 1220 (2010); Hale, 165 Wn.2d at 

509~1 0. If the Legislature is careful not to attempt to "overrule" a final 

judgment, there is no reason why it cannot retroactively amend a statute to 

affinnatively change the law. To conclude otherwise would likely violate 

separation of powers because the judicial branch would be invading the 

sphere of authority of the legislative branch to make policy, pass laws, and 

to amend laws already in effect. Lummi, 170 Wn.2d at262.5 

5 A few Court of Appeals decisions have suggested that while the Legislature 
may "amend" the meaning of a statute that has been previously construed by the courts it 
cannot "clarify" such a statute. See, e.g., State v. Mann, 146 Wn. App. 349, 358, 189 
P.3d 843 (2008) (citing Marine Power & Equip. Co. v. Human Rights Comm 'n Hearing 
Tribunal, 39 Wn. App. 609, 615 n.2, 694 P.2d 697 (1985)). However, tlus Court inHale 
strongly suggested that this analysis is incorrect. See Hale, 165 Wn.2d at 508 ("The 
legislature has expressed its intent unequivocally" and the nature of tl1e legislation, 
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Finally, the Estate's claim that the 2013 Act interferes with a 

judicial function by making "judicial determinations" is without merit. 

See Resp. Br. at 31-32. Separation of powers does not prohibit the 

legislative branch :from defining terms or from incorporating terminology 

developed by the federal courts. More importantly, nothing in the 2013 

Act interferes with the ability of the judicial branch to mal<e judicial 

decisions as to the meaning of the term "transfer" under the federal estate 

tax code. What the 2013 Act does is to define the term "transfer" broadly 

to encompass more than just "real" transfers recognized under state 

property law or common law. The Washington estate tax as amended also 

applies to "deemed" or "fictional" transfers so long as there is a "transfer" 

of property in the constitutional sense. The Department believes that the 

weight of authority supports its assertion that Congress and the Legislature 

·can constitutionally tax QTIP passing at the death of the second spouse. 

See discussion supra at pages 7-12. But the judiciary retains the ultimate 

responsibility to determine whether QTIP passing under Internal Revenue 

Code § 2044 is a"transfer" that may constitutionally be taxed, and nothing 

in the 2013 Act interferes with that judicial function. 

The 2013 Act amended the Washington estate tax code by 

changing the statutory definitions of "transfer" and "Washington taxable 

whether it was clarifying, restorative, curative, or remedial, is "unhelpful in analyzing the 
separation of powers issue"). In any event, the 2013 Act amended the Washington estate 
tax code to expressly provide that QTIP passing under section 2044 is subject to the 
Washington tax as to all estates of decedents dying on or after May 17, 2005. This was 
not a clarification of existing law, and the 2013 Act would be consistent with separation 
of powers principles even under those Court of Appeals cases decided before Hale. 
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estate." In making these changes, the Legislature did not invade the 

province of the judiciary by overruling any final judgment or by making 

judicial determinations about the meaning or constitutionality of the 

amended law. Under the analysis in Lummi and Hale, the 2013 Act does 

not .violate separation of powers principles. 

3. The 2013 Act does not violate the Contracts Clause. 

The Estate's claim that the 2013 Act violates the Contracts Clause 

is also unfounded. Resp. Br. at 33. Article I, section 10 of the United 

States Constitution provides in part that "No state shall ... pass any ... 

law impairing the obligation of contracts." The Washington constitution 

contains a similar, coextensive prohibition. Const. art. I, § 23; Tyrpak v. 

Daniels, 124 Wn.2d 146, 151, 874 P.2d 1374 (1994). 

The Contracts Clause "is applicable only if the legislative act 

complained of impairs a contractual relationship." Haberman, 109 Wn.2d 

at 145·. Moreover, the Contracts Clause "does not prohibit the states from 

repealing or amending statutes generally, or from enacting legislation with 

retroactive effects." !d. (citing United States Trust Co. v. New Jersey, 431 

U.S. 1, 17, 97 S. Ct. 1505, 52 L. Ed. 2d 92 (1977)). As to "private 

contracts," the Contracts Clause requires only that the legislation under 

attack was "reasonably necessary" to achieve a legitimate public purpose. 

Carlstrom v. State, 103 Wn.2d 391,394,694 P.2d 1 (1985). Accordingly, 

the 2013 Act passes scrutiny under the Contracts Clause unless the Estate 

can prove that a private contractual relationship existed and that any 

impairment to that contract served no rational public purpose. Ketcham v. 
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King County Medical Serv. Corp., 81 Wn.2d 565, 570, 502 P.2d 1197 

(1972). 

Applying this test here, there is no constitutional violation. This 

Court. has held that the Contracts Clause applies only to a contract "in the 

usual sense" of that word, i.e., "an agreement oftwo or more minds, upon 

sufficient consideration, to do or not to do certain acts." Caritas Servs., 
. . ' ~ . 

Inc. v. Dep 't of Soc. & Health Servs., 123 Wn.2d 391, 403, 896 P.2d 28 

(1994) (internal quotations and citation omitted). Here, the QTIP trust 

created under Mr. Hambleton's will was not an "agreement oftwo or more 

minds, upon sufficient consideration." Instead, the trust was created to 

accomplish a testamentary gift. And the beneficiaries of the trust were 

certainly not parties to any "contr·act" because the beneficiaries made no 

promise supported by consideration. Moreover, tax legislation is not a 

promise, and the beneficiaries of the QTIP trust had no contractual right to 

the continuation ofthe Washington estate tax laws as they existed in 2005 

when Floyd Hambleton died. The Estate fails the first element. 

Even if the Estate could show a contractual relationship existed, it 

has shown no impahment. The Estate's sole complaint is that it is no 

longer permitted to avoid Washington estate tax on the value of QTIP 

passing to the remainder beneficiaries. Resp. Br. at 34. l:Iowever, 

applying a tax to a transaction that previously might have escaped t(;1.xation 

is insufficient to establish impairment of a private contract. C.f, Exxon 

Corp. v. Eagerton, 462 U.S. 176, 192~93, 103 .S. Ct. 2296, 76 LEd. 2d 
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(1983) (state law prohibiting oil and gas producers from passing a tax 

increase on to their purchasers ~id not substantially impair contract rights). 

Finally, even ifthe 2013 Act did impair a contract right, the 

Estate's claim would still fail because that Act served a rational public 

purpose-to close an unintended tax loophole that would have resulted in 

a significant drain on education fimding. See Laws of2013, 2d Spec. 

Sess., ch. 2, § 1. Providing dependable tax sources to fund education is 

one of the most important functions of government. See Const. art. IX, § 

1. Because the 2013 Act served a rational public purpose, it does not 

violate the Contracts Clause. Ketcham, 81 Wn.2d at 570. 

C. The Department Timely Assessed The Estate. 

The Estate argues that the 2013 Act creates a wholly new tax that 

cannot be applied here as a result of the four-year statute oflimitation for 

assessing unpaid estate ta:Xes. Resp. Br. at 13-15 (citing RCW 

83.1 00.095); The Estate is incorrect. As previously discussed, the 2013 

Act did not create a wholly new tax. In addition, the Department·is not 

required to issue another assessment to the Estate merely because the 

legislature amended the statute. 

RCW 83.1 00.095(3) provides that the Department may not assess 

an estate for additional estate tax after four years from the end of the 

calendar year in which the estate tax return was due. The Department 

assessed the Estate for additional estate tax well within that four-year 

period. See CP 17, ~ 7 (Estate filed its Washington estate tax return on 
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January 11, 2008); CP 12 (assessment issued to the Estate on December 

12, 2008). The Estate was timely assessed. 

The 2013 amendment to the Washington estate tax code does not 

require the Department to issue a new assessment. In the context of a 

contract dispute or a negligence case, a change in the underlying 

substantive law would not restart the statute of limitations or require a new 

claim to be brought. There is no legal or logical reason to apply a 

different rule here. The Department's claim that the Estate underpaid its 

Washington estate tax has not changed; it is just the substantive law that 

has changed. Similarly, if a taxpayer had timely filed a refund claim, the 

taxpayer would not have to file a new refund claim if the Legislature 

changed the substantive law. In short, a change to the substantive law 

does not require a new claim to be brought. 

Because the Department issued the assessment asserting its claim 

against the Estate before the four-year statute of limitation had lapsed, the 

claim is timely. The Estate's argument to the contrary should be rejected. 

D. The Estate Is Not Entitled To Attorneys' Fees. 

The Estate requests an award of attorneys' fees under Civil Ru1e 

11, RAP 18.9(a), and RCW 4.84.185. Resp. Br. at 38. This Court shou1d 

deny the request. Civil Rule 11 does not apply in the appellate court. See 

CR 1. The appellate equivalent of CR 11 is RAP 18.9(a), which permits 

an award of attorneys' fees if, considering the entire record, "the court is 

convinced that the appeal presents no debatable issues upon which 

reasonable minds might differ" and "is so devoid of merit that there is no 
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possibility of reversal." Advocates for Responsible Dev. v. W. Wash. 

Growth Mgmt. Hearings Bd., 170 Wn.2d 577, 580, 245 P.3d 764 (2010). 

Similarly, RCW 4.84.185' permits an award of fees when the action "is one 

that cannot be supported by any rational argument on the law or facts." 

Goldmarkv. McKenna, 172 Wn.'2d 568,582,259 P.3d 1095 (2011). 

In this case, the Department's appeal at the very least presents 

debatable issues, and the arguments presented are rational and supported 

by the law and the facts. Consequently, the Estate is not entitled to an 

award of attorneys' fees tmder CR 11, RAP 18.9(a), or RCW 4.84.185. 

III. CONCLUSION 

After considering this Court's decision in Bracken and the policy 

· challenges it presented, the Legislature amended Washington's estate tax 

statutes to clearly impose the tax on QTIP passing under Internal Revenue 

Code§ 2044. The Estate has failed to prove that any aspect of the Act is 

tmconstitutional. This Court should therefore reverse the order granting 

the Estate's motion for summary judgment and remand the case with 

instructions to enter judgment for the Department. 

Dated this 13th day ofNovember, 2013. 
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Live opi.n\on1 the Couit ;l;o\Util that the arguments ttnde~ 11'biah the 1894. .!ot 
h~d been declared unconsLi.l:nbloul\1 ~>ppl~ed only to the \:naome ta:x: features of 
tbe act, th~ i;be sue~casion ta:.: 'Wru; i>.ot ~ dire<>t tax:, that ib. wfUl utli.form 
ana that lt ·did. nahere to ilnc prooets, .. 

The :reasoning of the Court In tba Knowlton ef!Se wns se defin.1Uve thn.~ when 
.the mode:rn es~!\,te tu was passed in 1916,· its oonstiwtionl\lity was ll)?hold 
).lrMti~ally without ilisaussion. New York' 'L'rust Co.1 Ex:':ca "1', Eisner, eupr11, 
The :faat that the 1816 A.et was aq eata.te tu whereM i;be p:r:lm aotn bail impose.d 
snooess!.on taxes made no dille:renoe. 

The answer to the question oi the v.a.lid.ity of the gift t.~ w .. s simpllil.ed 
by the fant that the .Supreme do11th aid :o.ot ba-ye to boa the is~ne u:ntit th6 
csb11be ha:x: CBJ;es1 <efetred to a.bon,' had bean deelded. :when the <>ase did 
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. § 1.02] lflDMlil:Drs' LJ..·w oll' FEo:mruL Gl:kr J..Nn EsTA.'m· T.1..:uno:or 

thu.s avoiding the prohibition against direct taxes em propert-y 
without a:tJportion.m.ent.' T.he ilistbl.etion betw.een it direct 'ta.x on · 
property a11d ail. e:x:ciaa on the txa.n.sfer of property is n.&ither 
illusory por inconsequ.ential. It is so tuJ.tdam~ntal~ that it has 
been made the basi.s 'fo:r sustabllng a ts:." of the latter eha.racter 

· e11en though the subjcwt of the tl:anBfer itse1f was ta.x--e:x.empt. 
~hus- the E'ede,ra.l Gover)llllent may impose an estate tax on a 
groJ3S es~ate >f.hioh co4sists wholly o:£ tax-exempt state or munici
pal bonds?0 

• Such transfer 0onc.ept suppo:rts a tax, without ap. 
poi:-tionment1 on the sh).fting from oue t9 another o~ any power ol' · 

legill pri'Vilege inc~dental to the owne:r.ship o:c .enjoyment of prop
erty. The Supreme Oourt i:n. holding that the gift tax .did uot 
constituta''a direct tax bas rejected the proposition th~t ta:JLes on 
the exercise of aU :eights and powers i'ncideut to ownerllhlp 
amounted to a Qir~dt tai on the property itseif; henc£?1 a ta:x: on 
the exercise of. individual nghts and powers l.s clea.dy distin
guisb.able from a tax whi.ch falls u.po:n. the ow:n.er merely because 
he. is owner,·regard.1ess of the use or diSposition made of his prop-

come up, . the Oou:d upheld .the gift tax against the U..ua.l. objecnons a.fter 
flndlllg that them 'Wa.s no ,''illtalliglble iJhtlnct1.on111 fo~ conatitutionn\ pwposM1 
b•tween the estate o,nd gift ta.xes, B~onlle;r 1', :M:~Ca.ughit,' ZSO U.S. 1241 50 
s.ot. 46, '14 LJild. 220 (1911.9~, 8.A.ll'TR10251 (g.t.). · 

1,0 !heine~ 'v, Lewellyn, 258 U.S. BB~J !12 S.Ot. B?A, 66 L.Eld.. 676 ,(1922) 1 
S.A.FTRS186; 'O'.S •. Ttus(; do. of N.Y., »Xec.. "~• B:elv~dng, 307 U.S, 5'7, 59 S.ct. 
6921 88 L.Ed. 1104 (1989) 1 29...A.ll'TRBI\7, See ~ 14.17. 

In. Llllldm8ll 'V, Oomtn.1 l2il1l'(M) 767 (10th 00!.1941) 1 2B1Lll'TR4171 aff'g 
42 BT.A. 958, cert.de:o.,. S15 U,S, 810, 62 S.Ot, 7991 86 L.Ed. 1209 (1942) 1 the 
oatatc of a member of o.n. Indbll tribe granted eertllin tax exexnp.t!®s 'Wil.S held 
subjeot t.rr est.n.te ta.:c, sinee l.bo l11.tkr fell '1npon the trnnufor o:t ~bitting o£ the 
eeonornie benefl.ts 11nd not up~:n tlio property of whleh. the estate ['WM] eot'l/-
po~ea,11 Consequently, tbe:t:e wn.n not a+n.lln.bla in this ins!;a,nee "ll.lTJ' aonstitn
tl.onn.l imJnnnity growing o~Lt ot (agJ.'Wment:s] between tho Lr:nited St11tes and 
Creek Indian", · 
Th~ st.atement ill the tal:t ill in '(>m !rom the opinion. in 411 BT.A. 9581 B1lp:ce.1 

in 'Which it Is alBo sll.id : · · 
"Likewise it '<I'M held in United St~tes 'r~ust Co. v. Relve~l:o.g, 80'7 U.S,' 571 

thll.t tbe p1•oeeeds o£ a. Will' Risk Inm~aMe polio~ '(>B.yable to a deceased 'V'.'t
erllll1s widow wan s\\b:ieot to F~de:c~l ests.~e t..x. :riJ that en.se the ·~x:eeutot 
o£ tbe estate (lontended that the ptoeoodu of BUoh policy ~hould., not .bn m... 
oludad in· the e~ts.iG boca use ot the prov1slons of the World Wax V'eteJ:~ns .A.cl;1 

, 43 Stat, 6071 whlab. ]l1'0Viijeil tha.t 'in.snl'll.l10e , , , .shall be e:><:empt fl!om a.U 
taxa.tion..' '1 • 

fM xompaxo Lll+ld.m.!'n "' 'Q.s., 71 F..Supp, 640 (Ct.Ol.1!l!!o7') 1 3fi.AJ!'1'~8S11 
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erty.11 The Supreme Oourt b.as sa.id1
' that th.e powe:t to l.nrpose 

estate ta.:x:as 1 • • · • • 

ICe:x:ten~ to the creatiim.1 e:X:ercise1 S,~g_Ul8ltiOll1 or relinquish. 
ment of any power or legal 'pri\rilege··whlc.h is iuoident to· 
the ownerahip of prop()rty, an.d when .a;ny of these ~a oa~a
siqned by death, it ma:.y as readily be the subject of th.e 
federal ta:x: as the tran.sfer o£ the propert;: at death"/~ 

a11d that: 
11'l"'lie power to ta:x: the whole necessarily eth.'\Jra.oes the power 
to ta:x: a;ny of its ~nidsnts or the Ulle or enjoyment of them. 
If the property-·its.elf may e.onstitutionally be taxed, obvious
ly it is eompBtent to ta:x: J;he use of it . ·. , or the gift of 

~d.dan. ass u.s. 816, 'es B.Ob. 153, 9Z L.Ed. 392 (194.7) ,·ana Landmn.n v. U.S., 
(Ct,Ol.19<¥i) 1 B~TR16621 impa~~ading 58 F.Snpp: ·ssa (Ot,Ol.19.45L 8SAFTR 
811. .. 

Ll In B:.:omley v. MnOa.nghn., 280 U,s. :1241 50 S.C<:. 461 74 :L.Ed. 2.26 (1929), 
8.AF'l'IU0251 (g .b.) 1 tb.o Sup:reme Oo'nrl a~a~aa: ''.Ell' en li we assume that a t.n:r: · 
le'l'ied upon aU the uses to ·whloh propOO'I;y ma)' be put1 o:r npon tb.e exerelse of. a 
~i:n{;le power lniliBpansabla to thB enjoyxnent of. all otbe:cs ave~ it, woulil. be m 
eff""t a !:ax: upon. pmp~1 • • , and hence' 11. ifuect tax requiring apporllo:n-
m.e.J;J.t, tb"'t :i.'l Mt tho oasa lx>fore n~.n ' . 

. Th.~ sa.me oon.tention wll..il mails 10 y~s late~ in ,Dltpont v. Deputy, 26 F, 
Supp. 773 (DJ)eU939) 1 ~TR78B (g.t.), the h:.qo.a;yer em:phasicing what 
he felt to be ~he :netlike :i:n.aiileb.oes of. tnxes in oonn.eotion with ~he ow:uership 
of stock: in.eeme tnell imposed. on i!lviil.rmds and on capital ga.l.na :llollo11'lllg its 
sale1 esba.ta taxes on its D.evolution. a~ death,· and. gi:f.t tn.zes on its transfer 
withou~ consideration dill'ing life.. The eourl e\unrna:dly re$eoteil. l:hia argu
ment, oitln/{ Bromley Y.· MoOang~ aUJ.lra., and. adD.ed. that the "eontrolling 
a'Uthol:'ity of that nMI>'' wae ll,ob aHeoteD. by a J.lro-risl.on in the 1932 .A.ot render
ing the girt tn.z a. lien upon the ptoperty glven anil. t!;>e il.onoe personally liable 
;!;o~ payxn~mt to the ex:tJ']lb of its yah>e. 
~ Fern£?lilez ..-. Wiener; 326 U.S. 34.01 66 S.Ct. 1781 90 JJ.lllil.. 116 (19415) 1 

S4!.Ji'TR27tl, :reh.den. 327 U.S. B11; 66 S.Oh. 5261 90 L.Ea. 1038 (1Q<i6). 
1~.!. bmade~ view w•a expressed ln Ohickoring1 A.am.. '\', Oomm., ll8 l!'(2d) 

2.54,. (lst Cit.l9\U), 26.A.FTR663, ~ort,den. 3H U.B. G36 1 G2 S.Ot, 701 BB L.llla. 
5ll (1941) 1 to the eltoo~ \;hat: .. 

"· • , tha est~ta tax 1a not· a, al.r~Gt ta:.: upon the prope;cL':J•; nor is il i)l. ·~~. 
skict se)l.sO a. tJU: upon a 'tr~n.sfer' o:f. the property \Jy the de~tch of \he a.o. 
OO"dell.t, It is an e:i:clse tnl: llpo)l. the ha.ppening of llXl event, =ely, c'leath, 
where ~he ilel\.th brings abo11t eerta.i:n describeD. cha.ngoes ln l.egltl:~ebi1ooships 
11ffeeling px•opert:y. Th~ vltl.tla oe tho properly ~o ll.ffeoted is moiely used 1\ll a 
fMto:r i.n the ll\lll\.S\lrclnell\ of tha a:cclse ta..:.'' 
But \his Ylaw has neve~ ll<>en adopted by the Supreme Co\lrt, 
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it . · , , · . It may t,ax the e:x:eroise, :r:Lon.-exe;rcise; o:r reli.n.
qulshment of a power of diBl)osi..ti.on. of p]:operty, whete 
other important iil.\ficia of ownership are la,aking." 

In line therewith. ·ta:x:ation. of the proceeds a£ life insurance pay
a.bl~ to third persona wa.s upheld wher•e decede.nt retained the 

· power to <lhange the ben.efwi.ary an.d to su:rrender or pledge -the 
policy, since these :in.aid.ents of.. ownership ·were, in e:ffeet, trans
fet:ced on death. H ' 

§ 1.03, :0:EJv.IDLOl.'~ OF' !l!Rlll MoDJlll>l't 0o:orol1ll':l' Oll' 1>. T:amrsll'ER, 
The ~pu.rts in applying the ina±rec.t ta:x: .theory to particular 
provisions o£ the estate tax law have evidenced c.ons\.derable 
ingenuity in e:x:paitdin.g the term "tra.usferll to meet the uecea
sitiea of each new challenge?• The .earlier ca.ees :casted on. the 
fact that there waa a ''passing" of property from ?ec.edent at 
death.~6 Sucili. passing ~on.eept did not require, however, t'ha.t 
the term "transfer'' be lim.tted to those situations where there 
was a transfer in the !:eohniea~ loc.alla·w·sense o£ the term, sinc.e 
Oongl'ess ean eompletely disregard the refinements of state prop
erty law a:n:d rely ·on more realistic elassi.fieations.~7 Thus.loeaJ 
,ch.araets:dsti.as of dower/1 joint tenancies an.d tenancies by the 
en.tlrety,10 oommu.n.j.ty property1

20 and life insuranee p:roceeds~1 

H. Obnss N"at'l Bank of Olt.y of.. N."Y.1 lll:tc'l'~ v. U.S., 278 U.s. 3271 49 S.dt, 1261 
78 L.llla. 405 (1929), 7 .A.:ll'T:U-8844. 

• 1£ SiMs ta:x:es ~l'e based o)l. the "fundamental IUld Imperious. necessity ot· all 
gove-rnment", it is ob'vio~ thnt ima Supxeltl.o Conl't 'Will rench fo:c theories, 
dati.nitlon~ and apolog-ia to a.vold a suooe!Jsilll oo~tltutionnl ai:taclr.. Thi.!l 
bask baa been ably petfomed·. . ' ' 

10 See §§ 19.26, 28.17 di&cussing the "passing'' requhement. 
1~ ll'etDlmde.z v. Wi~ner1 s~pra., n:.1Z. Sea e&J?eciall-y the eonaUl'dJJg oplnlon o.f 

l\!1:, Jnsblae Douglas. · 
16 See 1fayet1 Tl'\latees v. Reinecke, 180 F(Bd) 350 (7th Oir.1942) 1 29.A.Jl'TR 

ll561 oe:rt.den, 817 U.S, 68~1 68 B.Ot. 2571 87 ;L.llld.. 548 (1942) 1 .Allen v. 
:S:enggeler; .A..d.m.1 32 F(2d) 69 (Bt:h. Oir.1929) 1 ~j,Jj'TR8BB0 1 ee~t.a~m.. 280 U.S. 
5941 50 S. Ot. 40, 74 JJ.llld. M2 (1929) ; N"yberg1 .A..dtn • . v. U,El.1 . 60 Ot.CL 158 
(l.938) 1 6AFTJ178461 estt.den. 278 U.S, M61 49 8,01;, 821 'IS L.Ed; 569 .(1928). 

11 See U.S. ,: Jacobs, E:ree.1 306 U.S. B6B, 59 8.0?. 5611 BB L.llld •. 76B (1989), 
22.AJ.l"rB.Z821 motion to set lUllde j·ttagmant dGnied 806 U.S. 620, 59 S,Qh, 64.01 
B3 L.Ed.. 1026 [l~B9) 1 Dimofllr,' lJJ:r:ee . ..-: Oorwi.n, 306 U.S. S681 59 S.Ot. 5511• , 

'88 r •. llld, 763 (1939), 22A:l!"l'E.282 (oomp..n1on OllBeB) i Gwilln. v. Comm.,, 287 
U.S, 221, 68 S.Ot, 1571 77 L,IDd, 270 (1982)1 ll.A..FTR10S2i :?hllltps -v. Dlmo 
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ha:ve been disregarded,- The constitutionality of a federal ta:dng 
act is not dependent upon conformity with state law. If such 
were the caae, then an admittedJy.constitution.al fed13ra.l e..ct 
eould be rende"Ced unuon!ltitutional by a subsequent state ena.ol;.. 
ment.nl. None o:f the successful constitut1onal attacks on tie 
'federal' estate and gift tax provisions casea a:ffeuted the estEJyb-.. 
·lished· fi:(ledom of Oongress to ignore the lcrcall,aw of property 
in the absence of a.rbitra;riness or ca.pri<~1ousness.73 On. the oon,-

Truat A Safe Depooit Do.1 lib::~~., ~84; U.S, 1601 52 S.Ot, ~6 1 'liS :t..l!la. 2~0 (1981) 1 
:LOAJi'~'$59; Tyle)'1 J:r., .Utn!:cs v. U.S.1 281 U.S. 4971 50 S.Ot.. 3561 74 L.:Bld., 
m (19B0) 1 S.A1l'TE10912. '• ' 

M Sea :B'!ll!na.nae~ ..,, Wieno:c1 326 U.S. 840, 66 ll,dt. 1781 90 :t..llla, :116 (1945) 1 

SUJ1'TJ12761 reh.den. 827 U.S. 814, 66 ·s.ct. 6~, 90 L,'Eid, lOBS (1946) i U.S. 
v. Eom:p~l, Jr., .A.d.nL 1 526 U.S. 8671 66 S.Ot, 1li1, 90 L.J:ila, lB7 (19~6), 8£!.J:i'TR 
2891 reb..d.e:o., 827 U.S, Bl!i1 66 .S.Ob. 51l61 90 LJlld., lOBS (1946) 1 Beavers v, 
Oolllln.; 160 F(2d.) 208 (5th di.r.194,7) 1 SG./J.F'.rRlil!, eerb.d.en.. 884 U.S. 'Bll; 68 
's,ot. 1017, 92 L.Jliii, .1749 (l.9~B) (f!:,t,); Ohulea I. Jhn:ncia, 8 TO 822 (g.t.). 

£1 See Ohase N a.t'l Bank o:f! dit;y of l~,'J:., lh'ts ..,;·u.s., 278 U.S. l!B71 ~9 S.O~. 
126178 L.:ma. i05 (19:&9) 1 7.AJ!'~R88Ml Lewellyn v. Frink, '.Bh:':r>s1 1l68·U.S. 288, 

, !15 S.Ot, 4871 6B L.1!la. ~34. (1925)1 5.A.ll'1:J3..53881 bad esrlle;r held oo:o.tra1 at least 
by infetel).ee; bllt see :Kohl, ·J:il:<:':cs 'I· U.B.1 2116 Jl'(U) 381 .(7th Oi:r.1965) 1 4'1 
.A.F'.l'R\!0221 wbiah lnvolveii tl)e "pn')'lUent of premiums'' test which WIIS then 
applleit ln iiet&min.lng what imm.rn.nca should be iuc\ntleii :in the r;toss e.state, 
ani! in. which ~he tax in. eife<>t WM held. unoonsbimti.onal as impo3ing an un•:P· 
)?D"r~iO)led ¥roo~ t.u. 

~~ CQnRMnti>llll, B~nk & Trus~ Oo., E:ceo. v, U.S., .65 F(2d) 506 (7th Oil!, 
1933)1 12~:£RB161 ce~~.iten. 290 U.ll. 6681 54 S.Ot. 771 78 L,llld. 675 (1938) 1 
:rejeeti.ng the eolltentlon tht 11 p:ro:vlsion, nq:a:ldng t4e in.olumon of. ]roperi;y 
)n. the gx'OI$ ~.llt.ate ol:!l.y if !11l.bjnct to payment of administration e;t;pens~ 

vlolated·the noiform\ty ;tecpdrement beoanss state laws, va:-7 as to whe~h.et 
t•ea\ estate was subjeGt 'l.o Jla)•rnen.t of ad.m.i.n.lshatlon. expenses. Elee alscussion · 
in § 1.06 o:f the d.Lte ptocess :cequlrernen.i, · 

~a See (1) llicbo\a· '\', Ooolid.ge1 J!h'~~, ll'l!lo U.S. 681, <17 S.Ot, 7101 71 L,]la, 
118~ (19B7), 6AJl'':rR675B1 holding Seo,<102(c) of the 1919 Act \tnoonnl;itutiollal 
as oonfiscatory alLa in violation o;f the Fifth. .A.menitment inso:f~ lloS it appliea 
the possession ana enj,oyroco.t ~col;ion to trllllsfere made )!rior to tlls not>, whe:ce 
the transfers were not In :faet testantentlll'y ot designed. :Eat ti!X evllllion; (\!) 
Untermye~: '~'· .A.naerson, 276 U.S, MO, 4B S.Ot. are, 72 L.l!la. 645 (1928), 6A.Ji'Tll. 
7'789 1 rev'g lB ll'(2d.) 1023 (Zd Ci.r.l9Z7), whlch hail a.lf1 ~ an uro!eported aistriot 
court opinion (g,t,), holdillg ~etroaotive a.pplioation ot tha gift tnx :p~ovlslons 
o:f th~ 1924 .!.ct ln1•alid nnas~ the Fifth ./J.mendmen.tl ~llii (S) :S:eme~ v. Don., 
nan1 Ex'ra, ZB511.S. 53.21 52 S.Ot. 85B1 76 X...1!ld. 772 (19B2) 1 lO.AJ!'~Rl609 1 llold
ing ntlnons~\tuti.onn\1 unde~ tbe iiue pl•ocess p~ovlsiohll o~ the Fifth .Amend men~ 
t;h.11.t pa.rt of: Eie~.B02(a) oi ~he 1900 Act whlcb cn.1leil for ~· oonc\llsi'Ve pto-
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tracy,. it has been held that .the Tenth .Amendment c.onat.itu.ted 
no. limitation on con.g:reasiona1 :gower tq f;a;:t even though there 
m:ight bB somB incidental regulatory effe<:~t of such ta:x:.ation on 

· local community p:t:operty systems,t1 · T;be Fifth .Amendment, 
whl(>.h' invaHdatea. a ta,:x whieb is so arbitrary a-nd capricious as 
to oonsti.tute oonfi.scation of propert;r and hence ~ dep:ti.vation of 
propert-y witnout due process of law, has simila:rly failed to 
:restrain congressional power tO disregard. local uharaot.eri'za
tiona in. desig:o.11-ting the obj'ects to be ta:x:ed under the feil.el.'al 
eatata and gift ta:x: law where the provision prevel:J.ts avoidance.•&' . ~ 

In acoord with the new a,bave expressed that congre'ssiona.l 
power is :qot .limited to an imposition upon the "passing'1 o£ 
·property, it is equally well settled with re8pect to the i,rilposition 
of estate taxes tha-t the power to tax is not limited to <~ su.bs titutes 
fpr testtu.nentary disposition'') although the phrase maybe'rele
vant in interpreting the pm·pose and s~op~ of a statutory pro

. visiou. Applying this princi:ple to property jointly held and 
tenancies by tlle entirety the Supreme Oourt 1M c.lea:rly i.ncli- · 
cated th.at th€1 lia.si.s ·for tne estate tax thereon' was riot that the 
creation o:f the tenauay was a substitute for a tes~menta.ry 'trans
fer, :n.or a ta1eable event whlcll. a~tedated the death of one of the · 
joint· owners, but rather the pl'aoti.c.al effect of dea.th in bt·inging 
about a s'hift in eco:n.omh interests permitting the' legislature to 
:fasten on that shift as the occasion for a tax. 21 

§ 1.04. - Tl.1l.Ns:rtlll:a .A.s P:a'llsEN·.rr.;z D:mrn<rEn. The modern coli
cept of a h·a:n.sfer, in the ~o:nsti.tut.io11al sense, is preurl.~ed on 
the rec.ognition that ta.xation is "eminently practical".~1 ru the 

sumptio)') that gi:CL] made withill 2 :rea:cs of deeedeut's de.n,Lh .W&l'e ma.de Lu 
eon.t.enlplat;io)') ot death, ' 

u l!'er:nande~ y, Wlener, supra., n.,20. 
26 See diaousnion of due pcoaess in a l.Q6, 
2a Fe!'llande" y, Wiener, su).lrll.1 n,20, 
~1 In 'l'yler, h, Adm1rs y, lJ.S., Ml U.S. 497, 60 S,Qt. S661 74 L.llld, 991 

(19BO), 84J''TRJ.09.121 the Oourbond~ the followu1g- sl;ntemen.~: 
11'.ra.xa.tlo:u.1 a.a it many funes hllll been aai.d1 [a eminently pl'antical1 and a 

prs.etienl mlnd, eonslderlJ\g rellU.lts, 'Wo'Uld hn;•e some difilcul{;y in aeeeptillg the 
conohlslon that the dea.th of one a£ the tenants in eac;h of ~h(}Se oases did no.t 
h~t'l'e the affeo~ of pnssin~t bo me sm·vhor ~ubstanui~l rights) in respenh of the 
pt·oper{;y, theretofore neyer enjo~•ad. by such. mirvi'l'ot," · 
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process of ruling out the .''shadowy an.d inirtcate· distinctio:n.s o:f 
'colil!llon law property' conc'epts"21 and artificial rules whlah de
J.lmit the titleJ d.ghts, and powers of tenants by the ent-irety (or · 
joint tenancies) at cbrumon law,~~. the cour~s have striven to de· 
.,-elop a concept of the term: "tra.nsfer" whlch was both broad 
and fle:rtole. The courts haye sa.icl"0 that tbe·e.sta.te tax provision 
was constitutio:nal if there was· a transfer of e0onomic benefit, 

· ~ Se·a u.s, v. Jacobs, llllrell., supra, n.l9. Thk aest1rlption as a.pplieil to tllil 
extent of congressional powe:t to lmposa the te:x: lu q,uite diit:erenb £roro ~eeo=e 
to suc.h. llomxo.on h.w p:cooepts to dorermlne t):te chs:caate:ci.s~os oi such tenllb.eies. 

In this oa.sa it is a,lso s~id.: "By 'l'irlue of tbS.s faud.ll.l·:fl.otion. of complete 
own~ ill eaeh. of two pe:csoJ)S.1 the IJ11l:vi"v.mg tsnnnt hy the antl.ret-.1 is eon
eehed to be l;be recipient of all the p:roperL-y up¢n the death of tba ll<li:en~nt1 
and. therefo~e-it is said.-all tbe p~operf;y eall. be tu:ed.,11 .A.B to thin sngge~tion. 
the Clour~ says: 11Th a eonsl;ltutionallty at ~ exel'else of. th•. h.:d:ng- pow~ of 
Cloll.g:cellS is n.ot to be debe:cmi:oed by ~noli shad.owy ~na .in.kJ.ea.te dlstbloti.ons 
of oommoll.law prOJ?erf;y oonoepl:s ana >U~.oient 1\.ahlon.s." 

The pxoYi.sion~ with :re")?t>ct to d.owe~ are essentifl.lly <~.hnea at \hooo sta.te 
aeeislons an.il. local. laws provi<llng- th~\ d.owe:c interests a:ce not inc.l'uillble h> 
dooed.ent's ee\a.te silloe they passed by operation of law and no\ b;r :virtue of 
d.ea.th. T.he <\o11:e~ p:to'\'iaioli was, the'tefo:ce, inno:ctod intQ the Code ll.nd. the 
'p:ciot statutes to Msnte that 'the g:ross estate oi ~ decedent would not be . 
d.imici.&hea by the value of d.<rwer o-r curtesy in\e:tes(;s or st"a.t\ttory interestn in 
lien o:f dowa~ 'ol: ourfesy, Sea :IDsta.te of :S:a-rcy- Jll. Bytron1 g Tel :l. · · 

r~ Tyle~, J:r.1 ·.8.ihn1ra· y~ U.S., snpx:a.. See al.oo Fos\.er1 lllxee. .Y. 00l11n1,1 90 
F(lld), 486 (9\h Oid937), 19A:B'TR86~1 aff1il: SOB 'IJ,S. 61B1 o8 S.Ct. 5?.51 811 
LJiJB.. 1083 (1988}, 19.AFTR12S61 per ~.urla.xn, re1,,d.en.. BOB U.S, 867, SB S.Ob, 
7481 8:?. L.Ed.. ·D24 (1938) l O'Shaughnessy, Jil:x:eo. .,., Cotnm:, 80 ll'(lld) 236 
( 6~b. Cl.rJ.93:?.) I ll.A]'TR7BB, ce~t.d.en.. 288 'IJ.S. fi05, o8 S.Ot, 397, 77 L.'Ed. 980 
(1988); Coll\J:ll., y, Emery, ]b:.eo.1 62 Jl'(M) 691 (7th0i-r.193:?.), :tl.A.l'TMMO, 
rev'g and xeroll.ll.ding 21 :Stll,OB8~ 

''The Supremo Court in St.ltonstall v. Saitons~aU1 276 U.S. 2p01 48 S.ct, 
Z251 72 w:ma.. 565 (192B), 7AJ!TR9~081 in holding that a state inheritanoe tax 
could be levied on the vaiue of an.int.e:r vivos trust set n)J by tbe decedent 
'Under whieb he :retained the power to a.ltel! ani\ re;•oh1 said: 

"So lon!i a'! tho privilege of ~n~ssbn han not been fully e:.::a:ccised it may 
be reaebed by the ta:x. (!Jlting eases.) .A,lld. ln detP.l'in.\:oinf> whether' ib has · 
beell. ~o exereU.ecl. technical a\stinetions betweell. vei.ted remainders ~ua other 
interests ue of little ~vfl.i11 for the shifting· o:L t.h~ e.eonol!lia beneflt.s and bur
dena o:t p:toperhy', wltloh is the subject of" euooeSilion ta:x:1 may oven in lh• <lalle 
of~ vel>ted rel:IlJllnder be res~ir.ted. or 1!1I.Spe.nd.ed. by other legal d.evioen!1 

The £aet \ha,t, ®d.er state lllw, a powe't of a.ppoilltme11t is no~ pa:r~ of the. 
probate eata.te, a.nd tbat ita trnnsm!ssion is no~ heohnl<~a.lly 1\ Hfrransfer11 under 
IOoa.l eoneep~s1 does not li:oU\ the fedeul powe.t to ta.x sucb. lJl'Oparhy'. The 
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u.se,·enjoyment or control at deat~'1 and. it ~s.now accepted. that 
. a passing or transfer of e,conorni~ benefit is not required., though 

it may, of itself, ju.atlfy the imposition p£ the tax. 
· · It is well settled. that, as used· in the sec-tion imp,osi:a.g a tax <ron 
. f:h.e trausfet· of tbe ta.:x:able 'estate"/~ the word ttt:r.a.:nsfer' 1

1 • or 
the privilege whlcll conatitu{ionally may be taxed, Cla.llflot be 
taken in. auc,h a :restricted s,ense as to refer only tq the passing 
of parti.oular items of p:r.operty directly from the decedent to 
the tra.nsfere~. ·.It mciludes the 11transfer of property procured. 
th.rougb expenditures by the decedent with t?-e purpose, e:ffect.l;ld. 
at hl.s death, of hav.in.g it pa.sa to a:n.othe:r,''ss No for;rnal transfer 
of title from tb.e dMeden.t to the ttans'feree is :required,j! a mere 
ehiliing of the> economic ben\):flts of property may be· the real 
subject ofthe tax..•• It also now seems settled. that.nothlng nee-(1 
''pass" af death, in the testamentary sense •. 'I'he Supreme .Oou.rt1 

:in upholding the taxation of the fuJl vaJ.ue of property he.ld by 
the decedent and hfs wife as tenants by the entirety, has suggest
ed that when applied to a taxing a.at the amiabls :fl.ation of the 
co:rn:mon1aw tb.a,t hnsband and wife are but' on.e person and. that 
accordingly by iili.e death of ~ne party to thi.s unit no interest in . . 
aonsl;ituj;l.onal Jhnitatio1:J.S as to due p:roeess an<). di.r&~t t.a:mtio:o. a.l:e ~atiafied 
since th.et& il: unde:r local law a Ehiliing of eoonomia benefits at the timr; o:l! 
de!L(;h even t),tougll tbo~e id .no teehnica1 ~nno:fe:e 1Ulder locll.ll!Liv. ' 

~ 1 U.S, v. Ja~obs1 Jlh:eo1 supl:a.1 :o..19,' 
S&e nlso U.S. y, Waite, Jllrrs, 33 F(2d)' 667 (Btb. o'tr.in29), 7.A.F~R9lB\1,1 

tG'V1g and ~e:manding 29 F(2d) 149 (W.D.'Mo.1927) 1 7.A.F~R8288 1 cert,d<m. 
280 U.S. 6081 50 S.Ot, ).571 74. L.Ed. 651 (1980); lllst.&h o:l! t.aut-a ):{~laon Kitk- . 
wood, 23 B'J'...A. S55 j 'Mera!Lntile..Comma:tce Nnt1l Ba.nk in St, Louls1 lll:.:':rs, 21 
BT.A.1B41; MaryS. <f1W:~lson1 lllx1rs, 21 BT.A. 904; :M:a.tt.ie :McMu\1\n, )lb:ec.; 20 
l3T.A. 527. Se~ :>.!so Jl::u~z, lilx1rs ,., U.S.,.166 F:SuplJ. 99 (S.D.N,:/:,1957) 1 aff'd 
- F(?.d) ~(Pi! 'Oir.l958) 1 pel' o\ttlam, · . ' 

Ill! :i.R, 0.19541 Seo,200:L, 
. ss Oha:f:e Natfl Bank of City of N.'l"., · lll:x:1rs v. U.S., cup~a, n,l-4, This 

· pdn.~iple ha.s bean applied in numerous eai:aa invohing. annuities. See1 e.g., 
Rannor ,., Glenn, 111 F.Sil]lp. 51! (W.D.E:y.1953) 1 ·431L'Il"l':R.7481 ~it'd 2.12 F(Ba) 
488 (6th OJ.>,.1954) 1 45.A.Ji'TR.lM4; :Bistate of llluge>tO. ll', S""'-ton; :12 TO 569; 
Estate ot Isl.do~· :M, Stettenbelrn. '24 ~0 U69. (1955-1158) 1 Rlsta.te ot Paul G-• 

. Leoni,ll ~d 1140 (Memo.), See§ 20.24, 

u Oha.ao Nv.t'l Bank of Oij;y o:l! N.Y., )llx1ts "· U.S., supra., 11.14.; Tyler, J~., 
Admh:a y, U.S.1 so.pra1 n.27 (t.ana.ney'by enfuety)) Fe:r:n.tl.llde£ '/, Wiene~, slllJ:r1i1 
n.20 (eomn:mnity prope.l'(;y). 
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C§ i.o4 

property held by them as tenants by the enti:r~>t-y passes to the 
otlter to be quite unli1lbsta.ntia1 and that the power o£ taxa;tion be-. 
l.n.g, as it m, a fundamen.ta~ and im:periou:a nees~!ity of !I-ll govern
ment was not to be ).'esmiet,ed by suah leg·al fl.ation.s. Whether 
sucll power so construed has· been. properly exeroi.aed as to any 
speci.iio statutory enatltmen.t is to be dete:rm:ln.ed. by the actu..a.I 
resultfl brought about by tJie dea.th rather than by a considera
tion of· the artifl.oial :rules which limit the title, rights, a.nd powers 
of tenants by the entirety at oommon .law.~~ 

The modem e:x:planationa have boen, na.rrQWW down to two fM
tors: that deee.dent had fl,n iuteJ:est in p:ropeJ:ty at deat~aa and 
that death became the generating source of de:fl.:i:ri.te a.ecessi.ons 
to thr> survivor's property righ~s,M R:l.s death 'ia the souroo 

l!l'See d.i~'l1saion l:o. § ~8.17 of cases ot Oom.~n. y, E~tite o~ Olim:o~ 385 U.S. 
682, 69 S.Ot. Bl"i21 98 L.EcL 288 (10:1~) 1 87.!.FTR4801 nnd.lilatnt<~ of Spiegel 'f,. 

C!omm., 335 U.S. 7011 69 S.Ot. 8011 98 L.Ei\. tiBO (1949), 37.A.lJ>TR459, 
.AJ; to the appliee..tion ·o:f. the prlnci:ple to n. tawmoy by the enti.rat-y see Tylar1 

Jr., .il..il:ar':nl v. tJ.S., snpra,. n.'2-7. 
?I The aowa~ provisions, it hitS been pointad O'<l.t, a'J:'e in :no way !l dcpn.rtnre 

:from !he fundamenli). e:rolse charMte'J:'ofthe federal eatate tar: 11, , • the stalr 
'!lte does not .tn the widow's dQwar1 it.merely wes it ltll "'meB.sUl'e of th!'t p9.l.'t 
of ~he deoea.sed husblllld's i.nte:rest in his rtlll.lty which WJul beyond his testn
ment!UJf oop.trol and. which cease.d .. t his ·neath.11 Ma::rel), Trustees v, Re\ner.ka1 
130 Jl'(2~) 350 (7th Clr.l94£), 29A.Jl'TRJ.1561 earl,den. 317 U.S. GM, 68 S.Ot . 
. 2571 87 L.lil<L 548·(:1.942) (l921..A.~t, $ec.40~(b) ), 

. ,The oomf<lln upbolai.ng the ~onstil;u:tionality of the dowro: pro"l'isioJXs }tay<J 
pointed to tho o:densiYe :rights, (incidents o£ own!'l"lhiP) in. PU\lh propro:~y 
dei:=ined =de:C st.J.te Jaw which oeaseu at tb.a deeedmt's death. and hence 
oo11sti.h1teit a pmpro:: oooMlon :Cor the levying of a,n. estate tax. Bee, e..g.1 .A.lJen 
V". E:engg-eltn'1 .A.ilm.1 32 F(2d) 69, (8th CU.1~29) 1 7..A.FTE.86801 oe~t.den, 2\!0 
U.B. 5941 50 S.Ot, M, 7~ LJlltl.. 642 (1929)1 upholding the oollstitutionollty ot 
\helB24· .A.ob1 EJe~.B02(b). See also l.l;rberg1 .A.ihn. y, U.S., 66 Ot.CI. 15B (19Z8) ,· ·· 
6AFT.R.784B1 ee:rt.den, 27BU.S, 6(1.61 >19 S.et .. sz, '73 L.llla. 569 (~2B) 1 innhin.g 
the1S2l.ll.nt1 See.40'2-(b). · 

n Xu Estate of Le"I'Y "· Conn:n., G5 F (2d) 412 (2d Ci:r.lQBS), 12.A.]'TR'l91, iu
volrin.g ee1•tai.n inslll::!Ulne policies in which the l:o=od tetsi.ueil )lO :eights, th.e 
eit>c\li.t eourl1 iu roaponae to nll. a,r~nment of ·unconsbi.tut-ionnlity !l.ll to thoh: in· 
ohw!on., oiteil obhet eases, statl:o.g: '':By tbeso C!Ul8ll1 we think it ln au.tho:rital:iyely 
established tha.t the dea.th of a tennnt by the entlrety resutts in the enjoy
ment of prope~ty. dghts in the au.rvi'vor and furnishes bha ooca.Bi.on fo:c the 
itni>ositi.on of the tax, it that event takes plaoe a:ftar the J?as~~ge o:f the ta.:dn.g 
st~f;uta, regardless of when the tenano;r \l'ns· orea.tea:" 

.il..a to the effeot of. a. raq\llxed uonsa:nt of a pe~son having an advB'!:'se interest 
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at· assurane.e to tnll b.e:o.eficia:tit11j that .theil: :dght~ are· secum.9
' 

E,otb. of :thea~ stfl,lliLa.rds fa.TI l)'itbin the general. pri:Q.c,iple .tba.t 
:the underlying justi$catio:o. for hnposin.g ~b.e estate ta:z: on' an. 
-in~e:r v.i:vos tran.sfe:r ia that it remains ''inoo:mpleteH at death.. 
The guestion',ia, not 'whether there b.a.a been; .in. t'b.a strict sense 
Of tb.at W0l.'Q1 a HtransferU of the' proper~ by·th.e death of tb.e 
de(),edell;t, 01:. a receipt of it. ~Y :rigb.t of suc.oossion1 but whethel' t'he 

· iieat4 b.11-s b):'91ig~t into being or :ripened: fox the survivor, prop
erty rights of fm.Ch • !'Jb.ai'aote:t as t.o ma.k\) appropriate tb.e i:mpo
.siJ;to:o. o:l' a ,ta.:x: upon ~h'a.t result to be measured, i:o: whole ol' in 
part, hr. tb:e -valu,e ·of such rig hts.8~ .The essen. tiel dl.ffe~en.oe be
tween ~l~e old: a:n'd new ra.tionallia.tion of su.~ justi.:fl.cation is that 
incomp1et!'lne.Bf.l can be demqnstre.tBCj., elther . by asoerta±ni:pg 
whether interests feinaiMd in' the graJ;I.to:r: ot by detetm.i.ning 
:whether th.B in.teresb -o£ the benefi.ciarit~s went~ 8lllru:ged1 im
·Proved1 o:r "ripened11 at the time of the grantor's deat:h.. In 
dem.on.strati;n.g su.c.b. inco:mpl10te:ness, substan.m:Y:r:a.ther tha:il fo~m. 
or' ~ny particular device, is cloP:troD.'ing,!~ Both factors ha.d been. 
:preno'l).aly expresped in s~ye:ral ~atly QO:[(Sti.tu.jional casesjli; aJ
thou.gh. th~i.J; i:iillue:ri.oo was s:u.bmer'ged by the fad that a. :number 
of th.e uupo:rta;o.t d.ecisl.p:nE were rendered' ill oases which employed 
~.he ai.'u.corn.ple.teP te~t to 'determine whetht~li a. pl:o:vision was . 
arbitra,rily retroactive unde:t' th.e Fifth .A.nlendmenl;.~~ 

to all. e:<:el'clse of a powe~ of :reyooati.on b;r de~edellt where tb.ete Wll.ll It tl.•nnsfer 
~~fo~ r.o l924, ~ee §§ 1\15,42,' la5.43. ' . 

8a l'o~te~ 1 J!\xh:s v. Oomm., 11.BB .U.S. 4861 53 S.Ot. 461.1 'IT t,Eld. BBO (1983) 1 
~25. . . ' 

as Tho position o:f! tho Supr~roe Oom:~ tn the 'Ob.ureh an.<\ Spl.egel nases Wall 

n.nti.eipll.ted m •ryl~>~, Jr., .!.<lJt11rs '1'. U.S., 11.81'. U.S. 4911 50 B.Ct, B56, 74 L.Eld. 
!iUl (1990), 81JJ'~ll.1D912, wh\alt .us~.s tho )~;ngu~ge ~tntoil m the text, See 
§§ Z!l.17, 28.20 d'iac)l.SSi.ng TJ'!..O.l9641 Sea.2037, covering the·~eve~sioruuy :lu,ter· 
est (;egb 11ltile.r ~h.~ tra:n.sfer to take effeet at a~at~ ·aeQtion.' 

;1 Oo~:ro.. "' Estate of Ohm:Oh, supn, :n.ss. 
· . U J!.iill.Lips v, Dime Trttst & Safe :n epo,sl.t do.1 Eb::eo.1 1\M U.S. 160, 6Z El.Ct;. 
4o8, 76 L11ll<j.. 220 (1931), J.O.A.:ll'~l\.4.159; Thi.rrl N'at'l :Bank & :£run Clo. o:l. SpriJlg
~eldi Elrrs "'' Whlte, 287 U.S. 5771 58 S,Ot, 2BO, 77 :U.llld, 5,05 (1BS2), li.A.:ll'TR 
~8, pe~ 9U"inm1 ~n~ohl.ng p~opert'l': held by tbo ileoeilent and spouse aa teu
al;J.bs·)l:r thd olltil,>et,y, See·a\so § 1.071 and Gwinn ;v-. Oomm., Z87 B.S. 2241 53 
S.Qt. ~6~·~ 77 L.lllil. 270 (1032), 1.1.!.Fl'R1092, in11olving praJ?el:f;J• held by 
dMed~llt :md her BOll !lll joint tenants. . · · . 

:·. ~ Ji~e~het. tqa. brn.ll!!f.ru: ip oantplote., or S?J,neth~g r~mai~s to l>e l'.a\neU by 
. ~ ' :\-~ . 



Pow':m:a ell' Oo:m:t-~ ':Co .I:M:Posl! Tu [§ 1.04. 

.An 11inoOIDplete11 transfer con.oept is also a.pplieable to tb.e 
gift tai,~B • although SUCh. COUCept fiag been fO:r.tnUlated almost 

.. 'entirely on the baBiS of sta.tutory mte:rpreta.tion. rather than. 
constitutional power.4l . 

In. applying both. the estate and gl:ft" ta:.x:: pr.ovisions, a basic 
element lS that decedent hiFB an. inte:rest in property vmob lS 
capable of. transfer, otherwise thers nould. be no transfe'r; auG. 
a.ny asserted tax wo~d f~ to satisfy ;the oorurl.i.~ution,al re\t~B
men.tr. that the tax i::n:volve tho J?ri'vilege of tra.n.sfer and be n.o.t 
a:rbiha.:ry and eaprtctoUB. It haa been. held46 that a taxa.ble gift 
teaults whe.:o. a:o. inheritan.oe is re:o.ou.nc.ed.' It has bBen. at'gued.i~1 

however, tha.t sucili. a tax is so arbitrary and ea.pri.cioiia"' as to 
Yiola.te the Fifth .A:melJ.I'bn.ent. Settib.g .aside the me:rits of Im
posing SUM a ta:t./7 it would ll.:flpear tha.t the tax CB::O, wit"h..sta.:n.d 
a constituti:ons1 attaCk.~· . Iu a renunciation of a. Ya~d l:esta" 

the sttriivota ot lost by the deaed.ent1 ao thab dooe<le:a.t'~ denJh may oo to;lr.en. 
1\.ll the cven.t which JUstl.iioa ab thn.t ~me the imposition. of an estate (ll,X1 has 

.. also bne:o. a ma.teda.J. issue :iJ:l d.e~m\ni.ng wb.etb.e~ pv.,rli.eular ptovitiioXIB nie 
a:r::bikatily ~etroaeti"ve o~ ca.priai.oua 11-nd p~ohl'bitea by thn Fifth Amenilm"n!;, 
See'§ 107. ' . 

• .i.l The natura o:f a ~nn.sfer under ih~ glli t..X p:ro:vJslo:n..s in il.isollssed. :in. 
§ § Stl~G, 81.5ltma SU6. . 
· · ~t .M in. th.e ol\!le o:f the estate ts.x:, 'state law eoMepta a~ not f"Ul'nillh the 
stllXla~tas fOJ.' the aeftnit{on o£ a oompietea trl!-nsier. . 
. ~··H~trd.enbergh v. Clolllll\,1 198 li'(ZO.) 68 (8th Oi.r,l9~1l) 1 42il".CJ13141 eert.den, 
344 U.S, 8Bfl1 78 a.m. 451 sr :L.Ea. 660 (1951!) (g.b.) l William L. :M:~welt1 17 
TO 1l>B9 (g,t,). 

·!• Roehner and Roehne-t, ''Eonunciatl.on as Tax11.ble Gifi;-.,A.n. Un~onstii:l;
tl.onal Ji'caer:tl Tu D.enision11

1 8 TRX L.Rev .. ,2B9 (1053). Conh:ar La.urihen, 
"''Only Qoa Can lliake .A:n. :ffeix11

1 48 Northwe.~tem D.L.l.Wv. 56B (1958), 
<1 .A..L.I Tant.Dra~t No,ll, Seo.X1007 (h) 1 tpecifl~ally ex:oludes the tenunel.a

tlo:n from,tha· gif.t tax. See atso~ssion th~a\n1 pp.Sl-4..0, 
48 fu A..L.t TeniiDl•afh N'o.111 ll.t p,S9, there ~ n good. statement :in. support of 

thls view lllld J'he diabinchlons that must be dta:wn: 

· "I£ it were p;roposed to impose n tu o:~~ a tJ:ansiar o£ p~operty whloh aame 
abg11t by a meh :cetusal to aonepb a gt•at:nl.tons p~otfer of tha.t Jll'Dpe:rl·)', wb.icb 
the proJ'te.:ror waa ·unae~ no obligation to aelive:t even it hla profl':er wete ao
oepted1 lll1 argument r»lgh.t be mn,de !Lgainst tb.e oon.sti.tu.Honl\.Ut;y oi $\tah a 
tax, sinoe the taxpaye1: nevet reoe~ved. the pro1Jerty or ony s.htrlbnt.e of ow:Q.er
ahlp over it. T.be proffer nev~r beoaroe a glit and there would b~ M tax o:n the 
intendea donor. Lt wo"llld be !neongruo'us to ta"JC the i.nteXlaea donee 11:>. this 
•itll~l:i.on1 ana here we need not even. o<>nslder ihe oonstit\l.bi.onnl aspeeha of hh.ts 
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:me:n.tary power the necessary property interest is clearly present 
a:nd th.e :reuunci'ation would. qualify as a ~<tr~rufe:r'1 fo:J: the pur~ 
pose of dete:rmb:Un.g whethjl:r tb.e ta.x: is indirect 1 there is uo.thing 
11/l.:rbib:a.rf' in the due process sense of that term, particularly · 
since renunciation iB a "Voluntary act, That the imposition of 
a ta::x: would not violate tb.e necessity of 11rnifol'mi.ty11 is obviously 
not a:ny longe:~: a debataqle question. · 

. § 1.05. -- SITU.A.!CJ:OlW Alrnr \rO TBA1113Fll1RS .!!1) D:au:.a:. Al
'iihough tb.e estats ta:x: 11oonts:rnplaA;i.on of dea.tH.\;ta.tu.tory pr6vision 
:involves a· complete and full transfer by decedent' of all incidents 

ri.tuati(Jll. :But whe:re th.e:re ill. a :ren:uncin.tlon :in the ~Me· o£. & glfb which. :is 
complete as :f&:r as the ·aono:c is oo:no6l'Jle~' a1! Pi. the. Oll$o of a ~rurl; or teata
m~~al.'y siJ-natio:n, as eontratd:.ed wit.h a :;l.tuation wh~tte the qo:nor s!ill had 1be 
pawar to make tho gill jnoam)?le~o :reg<ari!less o:f. wheth~tt it waa ~U>oepted or 
not1 iliffe~en~ ooll.Sidarations ui.se, liere, the t&>;.wonld .be ito.poseil . on. the 
only e.Jfu:mn.til'o aot whinh could :resulJ; lu an. eftootil'e glll.toitoua minsfet to 
someone oth.e~ bblln the pe:pson intoniied by the deoedcmt o:c do:nor to be tba 

• fu:gt ia.ke:t--and a. strong a.rgmn.an.t in ~avor of tina 1'nlidit7 of• this p:coposa.l 
~M be mn.da, ~e:ce wollld be :no immediate luttdsltips il;rvohcd if the in.t.e:nd~d. 
fu:t:t.talta~ know he would be snbjea~ to the tl!.X, einoo he eoW.d lib. en :not renounoe1 
pay the hx, and then give away the baln.uce. liowav~~,· the~e would be a:n 
etlect all. lili! su.bsequent tax: btaclte(;. E!J.nae the fod.etal laws Ill.'!> not gol'al!nad 
by local property law aonMpts o:f wh<ll1 title pn.sseu pub with' the :cealitiea o:f 
the exercise ot oontt-01 Ol'B~ !l. buudle of :rig-hts1 all in ~;,11 tbis p:copoaal shaulti be 
able to with~tn:n,d a ohalleuge 'as to i~s eonst;i:l;utlo:oa.lity, It would :n.ot seam 
unoam;titntionlll to tux tho exstalsa ·of oonb;ol' of the p:roper~:r 'he'l:e posse~seil 
by the mtsnileii ;!hat talcor, 8'\'en. tl:tong-h he got ln.to th.:is posij;ion o£ <>o:ntrol 
lnvohmta.tily, · 

"rf the n:cgumeXl.t o:C un~>ona!;i:{.'lltiona.l:i:~ wa-re to pl:'evail where the person 
who :cenol\liced th.e prope:t'!;y nwet :ree>ei'\'etl. nndet loca.l law any a.tt:d.b11te of 
amtarehi:jl ova:r it othe:t. than the a.bll!.ty to :renounce, the)l. thls tesult woul<j. p:te
elud~ !\ :mle whleh operated with reasonable uni.fom:uity th:roughout bha Unir.ed 
Btaces, ]'o:c tho tax wmtld then ·be ohle to withllia:nd a. ahillenge to, lts ooXl.
$titu.tl.onality only wh.e):'a1 under the aJ?plieable Jrl;ats law, some attribute o£ 
owne:tllhl;p othe~ than the p'owa:c to renowca yested iu the person, snob. as vest
;lng of title oz ability of his ;judgment e;ceditorn to reaoh the )?L'O))erty despite 
hia dea!re ~o rejeat it. :Sub the oanseqnent limitation o:C the tax i:\1 eito.!l.tiona 
where the renaun.oiug tBApnye:J: he.d I>Dme Slinh attribute: of ownerllbip over the 
:reno'Ullceil prope~:>!.7 un.da:t the ll.l,)plieabte loc.n.l law would hm:dly be 11 !>a.tln
taetocy result.. It :m.ay well b~ that tlniJ! re@l.t of non-uniJ:ormiey iu operation 
of the t~:<: would hli'\'e so:me supporting offenb on tho argument of oo:ostitntionaJ.c 
:tty iu the sito.a.tl.on whore no looa.l law a.ttribu.te~ of ownarship were :reaeived. 
.!.t 1\llY el'ent1 ib is ~ ~onsiaera.tio:n in fnvo:c of bha rule a.aopted :in tho Draft." 
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