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A. ASSIGNMENT OF ERROR 

Petitioner's constitutional public trial rights were violated. 

Issue Pertaining to Assigmnent of Error 

The trial court ordered the voir dire of certain prospective jurors 

would be conducted in chambers in the presence of only the judge, 

counsel, the petitioner, and the court reporter. Where the trial court did 

not analyze the Bone-Club1 factors before ordering the private jury voir 

dire, did the trial court's exclusion of the public from jury voir dire violate 

petitioner's constitutional public trial right? 

B. STATEMENTOFTHECASE 

1. Procedural Facts 

On August 26, 2004, the Whatcom County prosecutor charged 

appellant William Coggin with thirteen counts: one count of first degree 

burglary (Count 1), four counts of first degree rape (Counts 2-5), one count 

of second degree assault (Count 6), five counts of first degree robbery 

(Counts 7-11) and two counts of first degree unlawful possession of a 

firearm (Counts 12-13). Counts 1-11 alleged that Coggin was armed with a 

firearm at the time of commission. CP 114-19. 

A jury found Coggin guilty as charged, answering "yes" on special 

1 State v. Bone-Club, 128 Wn. 2d 254, 906 P.2d 629 (1984). 
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verdicts for each ofthe 11 firearm enhancements charged. CP 38-40; 3RP2 

314-17. 

Coggin was sentenced to a minimum sentence of 1,041 months, 

including 10 consecutive firearm enhancements totaling 600 months.3 4RP 

15-19; CP 3-4, 21-35. 

Coggin appealed and was represented by undersigned counsel. On 

his direct appeal, the present issue was not raised. Se~ Brief of Appellant, 

Cause No. 56800-1-1. On August 7, 2006, this Court affirmed all 

convictions except for the second degree assault, which it ordered vacated. 

See Appendix A (opinion). Coggin filed pro se a motion to extend time to 

file a Petition for Discretionary Review in the Washington Supreme Court, 

which was granted. A Petition for Discretionary Review was never filed. 

That Court has not taken further action on the matter. 

2 This brief refers to four volumes of the verbatim report of proceedings as 
they were referred to in the Brief of Appellant filed in COA No. 56800-1-
I: 1RP- 6/20/05 (pretrial motions); 2RP- 6/27 and 6/28/05 (trial); 3RP-
6/29/05 (trial); and 4RP - 8/8/05 (sentencing). A motion to transfer the 
record in Coggin's appeal is being filed contemporaneously with this 
petition. In addition, the verbatim report of the jury voir dire, occurring 
June 27, 2007 is referred to as "RP," and is attached as Appendix B. 

3 The sentencing court did not enter a firearm enhancement as to Count 6, 
the second degree assault conviction. CP 24. 
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2. Facts Relating to Coggin's Claim 

On June 27, 2005, jury voir dire was conducted. After the court 

read the panel of prospective jurors the court's initial instructions, it 

informed the panel a portion of voir dire would occur in chambers with 

certain prospective jurors while the remaining panel stayed in the 

courtroom: 

I know that you filled out questionnaires and there 
are some jurors that we are going to need to speak to 
individually, we are going to do that at the beginning of the 
process before we ask the questions to the open panel. So 
once I'm done in here in a couple minutes we'll start the 
process in my office. 

The rest of you, if you would just please be 
comfortable, you can stand or sit [or] whatever you want to 
do, but we ask that you stay in the courtroom so that we can 
start the group process we are done in chambers. 

RP 10-11. 

The court asked the panel some initial questions. One prospective 

juror indicated he had heard a news report on the case. The court informed 

him he would be added to the list of those to be spoken to in chambers. 

RP 11-12. The court then stated: 

We'll get back to all of you at a later time on these issues. I 
think what we'll do now is I will go ahead and go to 
chambers with counsel and the court reporter and there are 
some individual jurors that we'll call in and ask some 
individual questions of. The rest of you just remain 
comfortable and we'll be back in session as soon as we are 
finished. 
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RP 20. The court reporter then notes, "The following proceedings were 

had in chambers." RP 20. 

In chambers, the judge, the prosecutor, defense counsel, petitioner, 

and the court reporter were present. RP 20-60. The prosecutor, defense 

counsel, and the court inquired individually of jurors 8, 20, 11, 32, 2, 42, 

50, 48, 21, 22, and 35.4 RP 21-59. After the process was complete, the 

court informed the parties of the jurors it planned to excuse, including 

those interviewed privately in chambers. RP 59-63. 

At that point, the court reporter notes, "The following proceedings 

were had in the hearing and presences of the jury panel." RP 64. The 

--court-informed-the-parties and panel members which prospective jurors 

would be excused, and the remainder of jury selection occurred in open 

court. RP 64-121. 

C. ARGUMENT 

PETITIONER'S CONSTITUTIONAL PUBLIC TRIAL RIGHT 
WAS VIOLATED. 

Generally, when a petitioner claims a constitutional violation he 

needs to show he was prejudiced. In re Personal Restraint of Cook, 114 

Wn.2d 802, 813, 792 P. 2d 506 (1990); In re Haverty, 101 Wn.2d 498, 

4 Many of the jurors called into chambers had an affiliation with 
individuals accused of sex crimes, were themselves victims of sex crimes, 
or had heard media reports on the case. RP 21-59. 
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504, 681 P.2d 835 (1984). The burden of showing prejudice, however, is 

waived where the error gives rise to a presumption of prejudice. In the 

Matter of the Personal Restraint of Orange, 152 Wn.2d 795, 804, 100 P.3d 

291 (2004) (citing In re Personal Restraint Petition of St. Pierre, 118 

Wn.2d 321, 328, 823 P.2d 492 (1992)). Prejudice is presumed where there 

is violation of a petitioner's public trial right. Orange, 152 Wn.2d at 814. 

Because Coggin was denied his constitutional public trial right during the 

jury selection process, jury voir dire, his convictions should be reversed 

and the case remanded for a new trial. Id. 

Under both the Washington and United States Constitutions, a 

defendant has a constitutional right to a speedy and public trial. Const. art. 

I,§ 22; U.S. Const. amend. VI. Additionally, the public and press have an 

implicit First Amendment right to a public trial. U.S. Const. amend. I; 

Waller v. Georgia, 467 U.S. 39, 46, 104 S. Ct. 2210, 81 L. Ed. 2d 31 

(1984). Even when only part of jury voir dire is improperly closed to the 

public it can violate a defendant's constitutional public trial right. Orange, 

152 Wn.2d at 812. 

In Orange, the Court held that before a trial judge can close any 

part of jury voir dire from the public, it is required to analyze the five 

factors identified in State v. Bone-Club, 128 Wn. 2d 254, 906 P.2d 629 

(1984). Orange, 152 Wn.2d at 806-07, 809; see State v. Brightman, 155 
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Wn.2d 506, 515-16, 122 P.3d 150 (2005) (a trial court violates a 

defendant's right to a public trial if the trial court orders the courtroom 

closed during jury selection but fails to engage in the Bone-Club analysis). 

The Bone-Club requirements are: 

1. The proponent of closure or sealing must make 
some showing [of a compelling interest], and where that 
need is based on a right other than an accused's right to a fair 
trial, the proponent must show a "serious and imminent 
threat" to that right. 2. Anyone present when the closure 
motion is made must be given an opportunity to object to the 
closure. 3. The proposed method for curtailing open access 
must be the least restrictive means available for protecting 
the threatened interests. 4. The court must weigh the 
competing interests of the proponent of closure and the 
public. 5. The order must be no broader in its application or 
duration than necessary to serve its purpose. 

Bone-Club, 128 Wn.2d at 258-59 (quoting Allied Daily Newspapers of 

Wash. v. Eikenberry, 121 Wn.2d 205, 210-11, 848 P.2d 1258 (1993)). In 

Brightman, the trial court sua sponte told counsel that for reasons of 

security "we can't have any observers while we are selecting the jury." 

Brightman, 155 Wn.2d at 511. The court, however, failed to analyze the 

five Bone-Club factors. The Brightman Court held because the record 

lacked "any hint that the trial court considered Brightman's public trial 

right as required by Bone-Club, we cannot determine whether the closure 

was warranted." Id. at 518. The Court remanded for a new trial. Id. 

In Brightman, the State argued Brightman failed to prove the trial 
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court in fact closed the courtroom during jury selection and if it was 

closed, the closure was de minimis. Brightman, 155 Wn.2d at 515-17. 

The Brightman Court rejected both arguments. It ruled, "once the plain 

language of the trial court's ruling imposes a closure, the burden is on the 

State to overcome the strong presumption that the courtroom was closed." 

Id. at 516. It also ruled that where jury selection or a part of the jury 

selection is closed, the closure is not de minimis or trivial. I d. at 517. 

The closed jury voir dire issue in Brightman was decided on direct 

appeal. In Orange, the same issue was raised in a personal restraint 

petition. In 1995, Orange was tried for murder, attempted murder and 

assault. Orange, 152 Wn.2d at 799. During part of the jury selection 

process the trial court closed the courtroom. Orange was convicted and 

appealed. Appellate counsel did not raise the closed jury selection issue. 

Id. at 814. Orange's convictions were affirmed. Id. at 803. 

Orange filed a personal restraint petition in 2001, six years after his 

trial. I d. at 803. The court of appeals denied the petition but the Supreme 

Court granted discretionary review and ordered a reference hearing. Id. 

Findings from the reference hearing showed, due to limited courtroom 

space and security reasons, the trial court closed the courtroom during 

more than half of the time spent on jury voir dire. Id. at 808-10. The 

Orange Court held the trial court's failure to analyze the five Bone-Club 

- 7-



factors before ordering the courtroom closed violated Orange's right to a 

public trial. Id. at 812. 

The Orange Court also held the constitutional violation was 

presumptively prejudicial and would have resulted in a new trial had the 

issue been raised in Orange's direct appeal. Id. at 814 (citing Bone-Club, 

128 Wn.2d at 261-262). It reasoned that because there was no legitimate 

tactical or strategic reason for appellate counsel's failure to raise the issue, 

Orange was denied his right to effective assistance of counsel on appeal 

and was entitled to a new trial, the same remedy he would have received 

had counsel raised the issue on appeal. Id. 

Here, a portion of jury voir dire was conducted in chambers, closed 

to the public and other prospective jurors, with only the judge, the court 

reporter, attorneys, and Coggin present. As in Brightman, the record here 

lacks "any hint" the court considered, much less analyzed, the Bone-Club 

factors. Even if the prospective jurors were interviewed independently to 

minimize the risk of jury pollution, it does not explain why the public was 

excluded and not just the other prospective jurors. Coggin's right to a 

public trial was violated because the trial court failed to analyze the Bone

Club factors before it ordered the private jury voir dire. Orange, 152 

Wn.2d at 812. 

Even if it were proper for this Court to independently analyze the 
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Bone-Club factors, the analysis shows the jury voir dire closure was 

illegal. The record shows that neither the court nor the State identified a 

compelling interest the closed jury voir dire was ordered to protect. There 

is nothing in the record to show anyone present was given the opportunity 

to object when the decision was made to conduct jury voir dire in 

chambers, outside the presence of the public. There is nothing in the 

record to show the private jury voir dire was the least restrictive means 

available for protecting any perceived threatened interests or was no 

broader in its application or duration than necessary to serve its purpose -

whatever the undisclosed purpose. 

Because the trial court failed to analyze the Bone-Club factors before 

excluding the public from a significant portion. of jury voir dire, under the 

rule in Orange and Brightman, Coggin's constitutional right to a public trial 

was violated. Moreover, on this record, an analysis of the Bone-Club factors 

also leads to the same conclusion. 

The State may try to argue that because there is no showing 

Coggin's counsel objected to the closed jury voir dire, the issue is waived. 

That argument fails. Defense counsel in both Orange and Brightman also 

failed to object to the closed jury voir dire. Orange, 152 Wn.2d at 801-02; 

Brightman, 155 Wn.2d at 517. And in Brightman, the Court held, "the 

defendant's failure to lodge a contemporaneous objection at trial did not 
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effect a waiver of the public right to trial." 155 Wn.2d at 517 (citing Bone

Club, 128 Wn.2d at 257). 

The State may try to argue this case is somehow distinguishable 

from Brightman and Orange because only a portion of jury voir dire was 

closed to the public. That argument fails as well. In Orange, the 

courtroom was only closed a portion of the jury selection process. 152 

Wn.2d at 808. In Brightman, the Court ruled where jury selection or a 

pati of the jury selection is closed, the closure is not de minimis or trivial. 

155 Wn.2d at 517. 

The State may also try to argue that this case is distinguishable from 

Brightman and Orange because in those cases the court closed the 

courtroom, whereas here, the court conducted jury voir dire in chambers, 

outside the courtroom. Such an argument would be specious. The 

constitutional public trial right is the right to have a trial open to the public. 

Orange, 152 Wn.2d at 804-05. "The requirement of a public trial is for the 

benefit of the accused; that the public may see he is fairly dealt with and not 

unjustly condemned, and that the presence of interested spectators may keep 

his triers keenly alive to a sense of their responsibility and to the importance 

of their functions .... " Bone-Club, 128 Wn.2d at 259 (citing In re Oliver, 

333 U.S. 257, 270 n. 25, 68 S. Ct. 499, 92 L. Ed. 682 (1948) (quoting 

Thomas M. Cooley, Constitutional Limitations 647 (8th ed. 1927)). 
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Whether jury voir dire is conducted in a courtroom closed to the public or in 

judges' chambers closed to the public is a distinction without a difference. 

The public was not present to see Coggin was fairly dealt with. 

The relevant facts in this case do not distinguish this case from either 

Brightman or Orange. Coggin's constitutional right to a public trial was 

violated. He is therefore unlawfully restrained under RAP 16.4( c )(2). 

D. CONCLUSION 

For the above reasons and the reasons set forth in the personal 

restraint petition, this Court should remand the case for a new trial. 
· ST 

DATED this __ J· day ofMay, 2007. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 

- 11 -



APPENDIX A 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

WILLIAM R. COGGIN, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 56800-1-1 

DIVISION ONE 

UNPUBLISHED 

FILED: August 7, 2006 

PER CURIAM- The remedy for convictions on two· counts that together 

violate the protection against double jeopardy is to vacate the conviction on the 

lesser offense.1 William Coggin was convicted of first degree robbery and 

second degree assault, for the single act of pointing a gun at his victim during a 

robbery. At sentencing, the State conceded that these two convictions should 

merge for sentencing purposes. But the judgment and sentence does not reflect 

that the court vacated the second degree assault conviction. Accordingly, we 

accept the State's concession of error on appeal and vacate the second degree 

assault conviction. But we conclude that comments made by the State during 

closing argument did not constitute prosecutorial misconduct. We affirm all 

convictions except the second degree assault conviction, which we vacate, and 

remand for further proceedings. 

1 State v. Weber, 127 Wn. App. 879, 885, 112 P.3d 1287 (2005}, review 
granted, 156 Wn.2d 101 0 (2006}. 



No. 56800-1-1/2 

On August 23, 2005, two sisters, K1 and K2,2 were at home when Coggin 

came to the door to ask if there was yard work for him to do. K1 said no, and 

Coggin returned to his van. Coggin then returned to the house with a board 

displaying keychains and asked if they would like to buy any. When K1 refused,· 

Coggin pulled out a gun, entered the house and raped the two sisters. Coggin 

then went with the girls upstairs to take items from the bedrooms. At that point, a 

third sister, K3, arrived home and opened the front door. K2 shouted. to her that 

there was a robber in the house. Coggin ran down the stairs towards K3, 

pointing a gun at her. The girls' parents then entered the house, and were 

ordered upstairs at gunpoint by Coggin, who then left. 

Coggin was arrested after a police officer recognized the keychain board 

Coggin had left at the house. The jury convicted him of one count of first degree 

burglary, four counts of first degree rape of K1 and K2, one count of second 

degree assault of K3, five counts of first degree robbery of the five members of 

the family, two counts of first degree unlawful possession of a firearm, and 

eleven firearm allegations. 

Coggin appeals. 

MERGER 

Coggin argues, and the State properly concedes, that his conviction for 

second degree assault of K3 violates double jeopardy and must be vacated. 

2 We refer to three of the victims in this case as K1, K2 and K3 as they are 
minors within the same family, each with first names beginning with K. 

2 



No. 56800-1-1/3 

Merger issues involve questions of law that we review de novo.3 We use 

the merger doctrine to determine when the legislature intends to apply multiple 

punishments to particular of_fenses.4 The Washington Supreme court held in 

State v. Freeman that, because of the absence of contrary legislative intent,. 

where second degree assault is charged to elevate robbery to the first degree, 

the two convictions merge and the remedy is to vacate the conviction on the 

lesser offense.5 We are concerned here with only the latter question. 

Here, to prove first degree robbery as charged and proved by the State, 

the State had to prove Coggin assaulted K3 in furtherance of the robbery. 6 

Coggin was convicted separately of second degree assault and first degree 

robbery for pointing a gun at K3 during the robbery. At sentencing, the 

prosecutor conceded that the convictions merged and no sentence was imposed 

for the assault itself. Nevertheless, the judgment and sentence reflected both 

convictions. We accept the State's concession that the merger rule does apply 

and the assault conviction must be vacated. 

3 State v. Zumwalt, 119 Wn. App. 126, 129, 82 P.3d 672 (2003), aff'd sub 
nom, State v. Freeman, 153 Wn.2d 765, 108 P.3d 753 (2005). 

4 State v. Sweet, 138 Wn.2d 466, 478, 980 P.2d 1223 (1999). 
5 Freeman, 153 Wn.2d at 778; Weber, 127 Wn. App. at 885. 
6 RCW 9A.56.200 states: 

Robbery in the first degree: 

(1) A person is guilty of robbery in the first degree if: 
(a) In the commission of a robbery or of immediate flight therefrom, he or 
she: 
(i) Is armed with a deadly weapon; or 
(ii) Displays what appears to be a firearm or other deadly weapon; or 
(iii) Inflicts bodily injury; ... 

3 
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We remand to the trial court to correct the judgment and sentence and 

warrant for commitment accordingly. The State contends that on remand, the 

amended judgment and sentence should reflect the guilty verdict on the assault 

charge. The State is correct that a judgment and sentence may reflect a guilty 

charge on a merged conviction, but the judgment and sentence must clarify that 

the two merged charges constitute only one conviction? The other corrections to 

the judgment and sentence that the State proposes in its brief on appeal appear 

to be proper. 

PROSECUTORIAL MISCONDUCT 

Coggin also argues that the prosecutor committed misconduct in his 

closing by arguing that Coggin's intent to commit the burglary could be inferred 

from the fact that he moved the van for a quick getaway. Coggin claims this 

assertion is unsupported by the evidence at trial. We disagree. 

Prosecutorial misconduct may violate a defendant1
S due process right t~ a 

fair trial.8 To prevail on an allegation of prosecutorial misconduct, a defendant 

must show both improper conduct and prejudicial effect.9 In closing argument, a 

prosecutor is afforded wide latitude in drawing and expressing reasonable 

inferences from the evidence.10 

7 State v. Johnson, 113 Wn. App. 482, 488, 54 P.3d 155 (2002), review 
denied, 149 Wn.2d 1010 (2003) (judgment and sentence clearly stated that the 
two guilty verdicts constituted only one conviction). 

8 State v. Charlton, 90 Wn.2d 657, 664-65, 585 P.2d 142 (1978). 
9 State v. Pirtle, 127 Wn.2d 628,672, 904 P.2d 245 (1995), cert. denied, 

518 U.S. 1026, 116 S. Ct. 2568, 135 L. Ed. 2d 1084 (1996). 
10 State v. Millante, 80 Wn. App. 237,250, 908 P.2d 374 (1995), review 

denied, 129 Wn.2d 1012 (1996). 

4 



No. 56800-1-1/5 

stated~ 

In arguing the intent element for burglary in the first degree, the prosecutor 

So what did he do when he couldn't get inside in that fashion and 
they didn't want to have him do any work? He left and he moved his 
van so that he was parked down the driveway so he could make a 
speedy get away. I'll have you think about that when talking about 
intent, intent to commit a crime because that's one of the elements. 
What do we have? He moved his car and comes back with this 
ruse, this ruse of asking if they want to buy any of these .... [111 

Coggin argues that the prosecutor's argument was improper because 

there was insufficient evidence that Coggin moved his van. But Coggin 

overlooks substantial testimony supporting the prosecutor's statements. K2 

testified that she initially saw Coggin's van parked facing the house, and both K1 

and K2 testified that after Coggin left for the first time, they heard a car door 

close. The girls' mother testified that as she drove towards the house she saw 

the van parked downwards, away from the house. This testimony indicates that 

Coggin moved the van between the first time he went to the front door of the 

house and the second time. Thus the testimony supported the fact that Coggin 

moved the van, and the inference that he did so in order to make a quick get 

away was reasonable. The prosecutor's comments were not misconduct. 

Therefore, we need not address prejudicial effect, the second prong of the test. 

11 Report of Proceedings (June 29, 2005) at 276. 

5 
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We affirm all convictions except for the second degree assault, which we 

vacate, and remand for further proceedings. 

For the Court: 

6 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 FOR WHATCOM COUNTY 

3 

4 STATE OF WASHINGTON, ) 
) 

5 Plaintiff, ) 
) 

6 vs. ) 
) 

7 WILLIAM COGGIN, ) 
) 

8 Defendant. ) 

9 

NO. 04-1-01098-8 
COA NO. 56800-1-I 

10 VERBATIM REPORT OF PROCEEDINGS 

11 

12 BE IT REMEMBERED that on the 27th day of June, 

13 2005, the above-entitled and numbered cause came on for 

14 trial before the Honorable STEVEN J. MURA, one of the Judges 

15 of the Superior Court of the State of Washington for Whatcom 

16 County, sitting in Department No. 2 thereof, at the Whatcom 

17 County Courthouse, City of Bellingham, Whatcom County, 

18 Washington. 

19 

20 The plaintiff appeared through DAVID McEACHRAN, 

21 Prosecuting Attorney; 

22 The defendant appeared in person and through 

23 TRAVIS STEARNS, Public Defender. 

24 WHEREUPON, the following proceedings were had, 

25 to-wit: 

2 



1 THE COURT: Good morning, ladies and gentlemen. I 

2 am Judge Steve Mura; I do want to welcome all of you to 

3 Department 2 of the Whatcom County Superior Court. 

4 Serving as juror is one of those responsibilities 

5 that we all have as citizens and I do hope you find 

6 your service to be informative and educational. 

7 Some of you may be wondering how it is you 

8 happened the get selected for jury service. If you're 

9 aware of this already I apologize, but for those of you 

10 don't, the state auditor down in Olympia has computer 

11 records that contain the names and addresses of 

12 everyone who is registered to vote with a Whatcom 

13 County address. As of few years ago they've added the 

14 names of those who have either a driver's license or 

15 state identification card issued to them with a Whatcom 

16 County address. Those latter categories were added 

17 because in past years some people tried to avoid jury 

18 service by not registering to vote and that doesn't 

19 work anymore. We pretty much gather everyone up now. 

20 The state auditor then sends those computer records to 

21 each county auditor. 

22 Our county auditor has a computer program that 

23 goes through and randomly selects names from that list. 

24 If your name pops up then you're notified of your jury 

25 service. That random selection process sometimes 

3 



1 results in people being notified more frequently than 

2 others of jury service. 

3 There are some qualifications that have to be met 

4 under the law for a person to be eligible to serve as a 

5 juror, and these computer records don't contain this 

6 information. So I'm going to go through four or five 

7 questions here that touch on those basic 

8 qualifications, and if your answer is yes to any of 

9 these questions please raise your hand so we can 

10 inquire with more detail if we need to. 

11 Are any of you under the age of 18? 

12 (No response.) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

THE COURT: Is anyone not a resident of Whatcom 

County? 

(No response.) 

THE COURT: Is anyone not a United States citizen? 

(No response.) 

THE COURT: Is anyone not able to read, write or 

speak the English language? 

(No response.) 

THE COURT: If you can't speak English you didn't 

22 understand my question to raise your hand. It's one of 

23 those dilemmas that I have had for years that I just 

24 don't know how to ask that question. 

25 If anyone in the past has been convicted of a 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

felony offense, I need to have you raise your hand if 

you have not had your civil rights fully restored. You 

should also raise your hand if in the past you have 

been convicted of a felony offense and you don't know 

if your civil rights have been restored. Anyone in 

either of those two categories? 

(No response.) 

THE COURT: I do find the panel is qualified to 

serve as jurors during the term. There is an oath you 

need to take at this time for this initial process, so 

if you would all stand and raise your right hand the 

clerk can administer that at this time. 

(Whereupon the jury panel 
was sworn in.) 

THE COURT: I am now going to give you a short 

16 statement of the case and instruct you on the burden of 

17 proof and your duties in hearing this case. 

18 This trial involves a criminal accusation made by 

19 the prosecuting attorney for Whatcom County. 

20 An accused person in a criminal case is known as a 

21 defendant. The defendant in this case is Mr. William 

22 Coggin who is represented by Mr. Travis Stearns. 

23 Mr. Stearns, if you would introduce yourself and 

24 your client, please? 

25 MR. STEARNS: Good morning. 

5 



1 THE COURT: And the State in this case is being 

2 represented by Mr. David McEachran. 

3 Mr. McEachran, if you would introduce yourself and 

4 the gentleman at your table, please? 

5 MR. MCEACHRAN: Thank you, Your Honor. I'm Dave 

6 McEachran; I am the Whatcom County Prosecuting Attorney 

7 and I'm representing the state of Washington in this 

8 case. I'd also like to introduce Detective Mark Joseph 

9 from the Sheriff's Department. Detective Joseph will 

10 be assisting me throughout this trial. Thank you. 

11 THE COURT: The defendant in this case is accused 

12 of the following crimes. He is accused of one count of 

13 burglary in the first degree; four counts of rape in 

14 the first degree; one count of assault in the second 

15 degree, five counts of robbery in the first degree; and 

16 

17 

18 

19 

20 

21 

one count, I believe, of unlawful possession of a 

firearm in the first degree. Excuse me, two counts of 

the crime of unlawful possession of a firearm in the 

first degree. 

The defendant has entered a plea of not guilty to 

the allegations made. It is up to the State, through 

22 the office of the Prosecuting Attorney, to prove each 

23 element of a crime charged beyond a reasonable doubt. 

24 As in every criminal case the defendant is presumed to 

25 be innocent of the allegations made against him. This 
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1 presumption of innocence continues throughout the 

2 entire trial, unless the jury, during its 

3 deliberations, determines that the presumption of 

4 innocence has been overcome by legal and competent 

5 evidence beyond a reasonable doubt. 

6 You are instructed that a reasonable doubt is a 

7 doubt for which a reason exists. It is such a doubt as 

8 would exist in the mind of a reasonable person after 

9 fully, fairly, and carefully considering all of the 

10 evidence or lack of evidence. I will be giving the 

11 jury a much more detailed definition of the term beyond 

12 a reasonable doubt prior to the time that the jury 

13 begins its deliberations. 

14 Now we are at the stage of the trial which is 

15 called voir dire, which means to speak the truth. The 

16 parties in this case will be selecting jurors from this 

17 panel who they, for whatever reasons, believe will be 

18 the best combination of jurors to hear this case. 

19 As judge I'm just going to ask you a couple of 

20 questions and then I will be turning the questioning 

21 over to the attorneys. And the way I will work it is I 

22 will start with the State and I will give the State 20 

23 to 30 minutes to ask questions of you. Then I will 

24 interrupt at a convenient spot and turn the questioning 

25 over to the defense for 20 to 30 minutes, and we can go 

7 



1 back and forth in that fashion until they've asked the 

2 questions of you that they feel they need to ask. 

3 Now, the attorneys are a lot closer to you than I 

4 am and it might feel awkward for you but when you 

5 answer their questions if you would please speak up so 

6 I can hear the answers up here because I do need to 

7 hear them as well as the attorneys do. 

8 I also want to let you know that we'll be 

9 referring to you by the juror number that you have 

10 pinned on your shoulders there. We don't want to be 

11 rude or impersonal but with this large group of people 

12 it's much simpler to refer to you by jury number and I 

13 hope you understand that. 

14 When attorneys ask questions of prospective jurors 

15 they are to see what your thought processes are. Some 

16 of their questions will contain what you might want to 

17 think are statements of fact that have something to do 

18 with this case. Sometimes the questions will contain 

19 what you might want to assume are statements of the 

20 law. These are hypothetical questions, as I have said, 

21 so they can see what your thought processes are, and 

22 any fact that's contained in a question may or may not 

23 have anything to do with this case at all. And any 

24 statement of law that you might want to assume is 

25 contained in a question, it may be an accurate 

8 



1 statement of the law and it may be a totally inaccurate 

2 statement of the law. I will be instructing the jury 

3 on what the law is in this state that applies to this 

4 case at the end of the evidence portion of the trial. 

5 And it is only that law that you may consider in 

6 deciding the case. 

7 Now, you should not withhold information in order 

8 to be seated on this particular jury. You should be 

9 straightforward in your answers rather than answering 

10 in a way that you think I and the lawyers might expect 

11 you to answer. It is presumed that when a jury has 

12 been selected and accepted by both sides that each 

13 juror will keep an open mind until the case is finally 

14 submitted to the jury for its deliberations. It's also 

15 presumed that you will accept the instructions that I 

16 give you on what the law is, and that you will base any 

17 decision upon the law and the facts uninfluenced by any 

18 other considerations. And the questions on voir dire 

19 are to determine if you have that frame of mind. 

20 You need to understand it would not be a bad 

21 reflection on you not to be selected to sit on the 

22 jury. But it would be a bad reflection on you, and a 

23 violation of the oath that you have just taken, for you 

24 to answer any voir dire question either evasively or 

25 untruthfully. As I have said, the parties' attorneys 
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1 will be given reasonable latitude in asking questions 

2 of you. No question is intended to be overly personal 

3 or prying, but they are intended to give the attorneys 

4 sufficient information from which they can 

5 intelligently exercise their rights in selecting 

6 jurors. 

7 I do hope that you will be understanding during 

8 this phase of the trial, and if counsel for either side 

9 goes beyond legal or permitted limits I will intervene. 

10 I have only had to do that once in 12 years and that 

11 was when somebody asked the panel whether they voted 

12 for the democrat or the republican in the last election 

13 and I won't have them force you to say who you voted 

14 for or what party affiliation you have. 

15 Also during this process, I know that you filled 

16 out questionnaires and there are some jurors that we 

17 are going to need to speak to individually, we are 

18 going to do that at the beginning of the process before 

19 we ask the questions to the open panel. So once I'm 

20 done here in a couple minutes we'll start that process 

21 in my office. 

22 The rest of you, if you would just please be 

23 comfortable, you can stand or sit other whatever you 

24 want to do, but we ask that you stay in the courtroom 

25 so that we can start the group process when we are done 

10 



1 in chambers. 

2 If during this process you do need to give an 

3 answer to a question that's asked but for some reason 

4 you're hesitant, or don't want to answer the question 

5 in front of this large group of people, please feel 

6 free to raise your hand and say I need to give an 

7 answer but I need to do it in a more private setting, 

8 and we can call you back in at a later time in chambers 

9 and you can give that answer with just the attorneys 

10 and defendant and myself and the court reporter 

11 present. 

12 I'm going to start the process by asking a few 

13 questions here. You've had the defendant introduced to 

14 you and I have told you just a brief summary of what 

15 the allegations are. For those of you who have not 

16 already answered in the questionnaire that you know 

17 something about the case, is there anyone else here 

18 that hasn't already informed us that does know 

19 something about the case or has heard about the case. 

20 JUROR NO. 42: As I was coming in here today I 

21 heard it on the news. 

22 THE COURT: Did you hear any of the factual 

23 allegations on the news or just that the case was 

24 

25 

coming to trial? Don't tell me what facts you have 

heard. 

11 
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JUROR NO. 42: Yes. 

THE COURT: You heard some? 

JUROR NO. 42: Yes. 

THE COURT: We'll probably add you to that list, 

sir, and we'll talk to you individually here in just a 

couple of minutes. 

I'm going to go through a list of names of 

individuals who are potential witnesses in this case. 

Just because you hear the name doesn't mean they will 

actually be a witness but they may be called in the 

case. And if you happen to know any of these 

12 individuals, I'm going to go over this again even 

13 though I know it was in the questionnaire, but just for 

14 purposes of the record if you would raise your hand, 

15 please. 

16 Leroy Rohde. 

17 (No. 47 responded.) 

18 THE COURT: How well do you know him, sir? 

19 JUROR NO. 47: As a friend. I know his dad real 

20 

21 

22 

23 

24 

25 

good. 

THE COURT: Are you friendlier with his father 

than you are with him? 

JUROR NO. 47: Yes. 

THE COURT: Is there anything at all about your 

knowledge of Leroy Rohde that would cause you to be 

12 



1 prejudiced in favor of or against his testimony, you 

2 don't need to say which way, if he were a witness in 

3 this case? 

4 o·uROR NO. 4 7 : No . 

5 THE COURT: Maryann Rohde? 

6 JUROR NO. 47: No. 

7 THE COURT: Anyone else know a Maryann Rohde? 

8 (No response.) 

9 

10 

11 

12 

13 

14 

15 

THE COURT: Kyla Rohde, their daughter? 

(No response. ) 

THE COURT: Or their daughter Karin Rohde? 

(No response. ) 

THE COURT: Or Kendra Rohde, their daughter? 

(No response. ) 

THE COURT: Deputy Paul Murphy of the Whatcom 

16 County Sheriff's Office? 

17 (No response.) 

18 THE COURT: Deputy Colin Bertrand of the Sheriff's 

19 Office. 

20 JUROR NO. 10: Your Honor, I've worked for CPS in 

21 the past. 

22 THE COURT: You knew him through your work with 

23 CPS? 

24 

25 

JUROR NO. 10: I believe so. 

THE COURT: Are you still working for CPS, ma'am? 
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1 JUROR NO. 10: I still work for the state but I•m 

2 in a different position now. 

3 THE COURT: Is there anything at all about your 

4 dealings with Deputy Bertrand in the past that would 

5 cause you to be prejudiced in his favor or against him 

6 if he were a witness in the case? 

7 JUROR NO. 10: No. 

8 THE COURT: Can you consider his testimony and 

9 give it the same weight and consideration you could the 

10 testimony of somebody you didn•t know? 

11 JUROR NO. 10: Yes. 

12 

13 

THE COURT: Deputy King of the Sheriff 1 s Office? 

(No response.) 

14 THE COURT: Sergeant Doug Burks of the Sheriff•s 

15 Office? 

16 (No. 7 responded.) 

17 THE COURT: How is it you know Sergeant Burks? 

18 JUROR NO. 7: He is my sister•s neighbor? 

19 THE COURT: Have you seen him in the neighborhood 

20 then? Is your sister a friend of his? 

21 JUROR NO. 7: Yes. 

22 THE COURT: Have you socialized or had any 

23 business dealings with Sergeant Burks in the past? 

24 

25 

JUROR NO. 7: No. 

THE COURT: Is there anything at all about your 
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1 

2 

knowledge of him that would cause you to be prejudiced 

in favor of or against his testimony if he were a 

3 witness? 

4 JUROR NO. 7: No. 

5 THE COURT: You could consider his testimony and 

6 give it the same weight and consideration as the 

7 testimony of a stranger? 

8 JUROR NO. 7: Yes. 

9 THE COURT: Robert Johnson of the Washington State 

10 Crime Lab? 

11 (No response.) 

12 THE COURT: Michael Croteau of the Washington 

13 State Crime Lab? 

14 (No response.) 

15 THE COURT: Dr. Gary Goldfogel who is the Whatcom 

16 County Medical Examiner. 

17 JUROR NO. 49: He's been in my shop eight, ten 

18 years ago twice. I recognize his face but that's about 

19 as far as it goes. 

20 THE COURT: You would give his testimony the same 

21 consideration as a stranger? 

22 JUROR NO. 49: Yes. 

23 THE COURT: Number 10, you know Dr. Goldfogel? 

24 JUROR NO. 10: He's treated me at St. Joseph 

25 Hospital and I have worked with him; he's written 

15 



1 reports on several cases that I worked on. 

2 THE COURT: Is there anything at all about your 

3 dealings with him -- you were his patient at one point? 

4 JUROR NO. 10: Yes. 

5 THE COURT: Would you be able to give his 

6 testimony the same weight and consideration as the 

7 testimony of a stranger? 

8 JUROR NO. 10: Yes. 

9 

10 

11 

12 

13 

14 

15 

16 

THE COURT: You wouldn't be prejudiced in favor of 

or against his testimony because of your relationship 

with him in the past? 

JUROR NO. 10: No. 

THE COURT: Kathie Hardy who works at St. Joseph 

Hospital? 

(No response.) 

THE COURT: Detective Mark Joseph who is sitting 

17 with Mr. McEachran who you've been introduced to 

18 already? 

19 (No response.) 

20 THE COURT: We try to do our best to estimate how 

21 long a case will take, and when I say that I mean we 

22 estimate how long it will take for us to submit the 

23 case to the jury for the jury to begin its 

24 

25 

deliberations. We are usually pretty good on our 

estimates, sometimes we are little off because of how 

16 



1 things take place in a trial, but our best estimate is 

2 that this case will probably be submitted to the jury 

3 to begin its deliberations this Thursday sometime 

4 during the day. 

5 Now, deliberations will begin after that and the 

6 jury would deliberate on Friday. If the jury 

7 deliberates longer, of course we have the 4th of July 

8 holiday coming up and we would, if we don't have a 

9 verdict by close of business on Friday, then the jury 

10 would be given the three days off for the holiday and 

11 come back on July 5th to continue deliberations. 

12 But knowing that the case will be submitted to the 

13 jury on Thursday, is there anyone here who has anything 

14 that is so pressing in their personal or professional 

15 lives that they'll not be able to give their full 

16 attention to this case if it were to take that long? 

17 (Nos. 3, 7, 13, 16, 18, 37, 
42, 50 responded.) 

18 

19 THE COURT: Let me start with Juror No. 3. Can 

20 you tell me what your conflict would be, ma'am? 

21 JUROR NO. 3: Well, I'm sure it doesn't sound very 

22 pressing. I've just gotten married recently and taken 

23 time for a wedding and honeymoon, and I'm taking my 

24 kids on vacation for a week-and-a-half. I've got a lot 

25 backlogged at work. 
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1 JUROR NO. 13: On the 4th of July I'm flying 

2 international to meet some other people from Chicago on 

3 a business trip and my wife is scheduled to go with me. 

4 So I have already purchased tickets and got things 

5 squared away. And I'm going to Washington D.C. on the 

6 9th and I won't be back until the 13th. 

7 THE COURT: So you will be leaving on the 4th of 

8 July and coming back on the 13th? 

9 JUROR NO. 13: That's correct. 

10 JUROR NO. 16: I just brought my father from a 

11 nursing home yesterday to my home and he is 98 and he 

12 requires 24-hour care. 

13 THE COURT: Is someone watching him now while 

14 you're here? 

15 

16 

JUROR NO. 16: My wife. 

THE COURT: Other than you and your wife is there 

17 anyone else who is assisting you with his care? 

18 JUROR NO. 16: Just the two of us. 

19 JUROR NO. 18: I was excused starting Wednesday. 

20 I just got back Wednesday and I had several things 

21 scheduled. 

22 

23 

THE COURT: I'm sorry? 

JUROR NO. 18: We just returned from a month 

24 vacation and I didn't have enough notice to finish some 

25 things going on. I baby-sit for my granddaughter. 
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8 
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THE COURT: The jury administrator excused you 

starting Wednesday? 

JUROR NO. 18: Uh-huh. 

THE COURT: Number 37. 

JUROR NO. 37: We've already purchased tickets to 

leave town on the 5th, morning of the 5th for vacation. 

THE COURT: You will be gone from the 5th until 

when, ma'am? 

JUROR NO. 37: Through the 16th. 

10 JUROR NO. 50: I work in accounting and Wednesday 

11 and Thursday are the last days of the month and in 

12 manufacturing you have to complete all of your 

13 accounting and it would be a hardship for my company to 

14 have me not present to do that. 

15 THE COURT: Are you the only person in the 

16 accounting department? 

17 JUROR NO. 50: I am the only person that creates 

18 invoices from what has been shipped and I am accounts 

19 receivable and credit manager. 

20 JUROR NO. 42: The administrator said I could have 

21 off Thursday for my VA medical appointment for my 

22 

23 

24 

25 

glaucoma. 

THE COURT: How long does it take you to get those 

appointments in advance, sir? 

JUROR NO. 42: About six months. 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Juror No. 7? 

JUROR NO. 7: My daughter is due to have a baby 

and she's had some premature labor. 

THE COURT: I'm sorry. You said she's had 

premature labor and what? 

JUROR NO. 7: She's due later in July and I'm kind 

of hoping to be there if she goes into labor. 

THE COURT: When is her due date? 

JUROR NO. 7: July 23rd. 

THE COURT: Is this her first child? 

JUROR NO. 7: Yes. 

THE COURT: Thank you. We'll get back to all of 

you at a later time on these issues. I think what 

we'll do now is I will go ahead and go to chambers with 

counsel and the court reporter and there are some 

individual jurors that we'll call in and ask some 

individual questions of. The rest of you just remain 

comfortable and we'll be back in session as soon as we 

are finished. 

(The following proceedings 
were had in chambers.) 

THE COURT: If you would bring in Juror No. 8, 

please. 

I have not seen a copy of the questionnaires but I 

know counsel for both sides have. So, Mr. McEachran, I 

20 



1 will let you begin. 

2 MR. MCEACHRAN: Thank you. As far as the 

3 questionnaire, you indicated there was a problem 

4 related to a family member that you felt could perhaps 

5 spill over into this case and I believe you indicated 

6 that this family member is in the SODA program; is that 

7 correct? 

8 JUROR NO. 8: Correct. 

9 MR. MCEACHRAN: Could you tell us about that, how 

10 that would influence you in sitting as a juror here? 

11 JUROR NO. 8: Twenty months ago in October of '03 

12 my grandson entered the SODA program and the judge 

13 assigned him to our home rather than a family home. So 

14 he's been in our home for twenty months. He's got four 

15 months to go but with that there's been a lot of 

16 dealings with probation and challenges relative to this 

17 case and he is there for indecent liberties. 

18 

19 

20 

MR. MCEACHRAN: You've heard from His Honor's 

comments just what type of case this is, they're sexual 

assaults alleged and burglaries alleged, variety of 

21 other offenses. You feel that the experience you have 

22 had with your grandson would influence you sitting as a 

23 juror here? 

24 JUROR NO. 8: I do. 

25 MR. MCEACHRAN: How do you think that would 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

translate to this case? 

JUROR NO. 8: I have had both good and bad 

experiences in dealing with this case with the legal 

department here in the courthouse. Therefore, on some 

days I'm really ticked at the legal department because 

of what happened and other days it's okay. So I'm not 

sure I could give a very unbiased opinion here because 

of this situation. 

MR. MCEACHRAN: The legal department you're 

talking about is my office, the prosecutor's office? 

JUROR NO. 8: Probation. Yeah, if probation is 

under your office. I'm not sure it is or not. 

MR. MCEACHRAN: It is not. 

JUROR NO. 8: It's probation that I'm dealing with 

and the therapist part of the program. 

MR. MCEACHRAN: Have you dealt with any of the 

prosecutors in my office, any attorneys? 

JUROR NO. 8: Not of your office, no. 

MR. MCEACHRAN: Do you feel this would make it 

difficult for you to sit and listen to this case? 

JUROR NO. 8: Yes, I do. 

MR. STEARNS: I don't have any questions. Thank 

23 you. 

24 THE COURT: Sir, I'm just going to ask you, 

25 knowing that probation has nothing at all to do with 
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2 

3 

this case here today -

JUROR NO. 8: Correct. 

THE COURT: -- when you say you 1 d have difficulty 

4 hearing this case, does your grandson have some 

5 connection with this case? 

6 JUROR NO. 8: Not this case. Excuse me. My 

7 grandson is the person assigned in our home that 1 s in 

8 the program for indecent liberties. 

9 THE COURT: Knowing that probation has nothing to 

10 do with this case at all, you still think that your 

11 work in this case would be affected one way or the 

12 other because of bad dealings with probation? 

13 JUROR NO. 8: Yes. Bad dealings with probation, 

14 not agreeing with some of the law relative to sexual 

15 offenders. 

16 THE COURT: What about the law that you don 1 t 

17 

18 

agree with? 

JUROR NO. 8: I don 1 t feel the law takes into 

19 consideration the person. The person is just in a jar 

20 and they 1 re all treated the same and I get frustrated 

21 with that. 

22 THE COURT: Thank you. I don 1 t have any other 

23 questions. You can go back out and have a seat, sir, 

24 if you would. Thank you. Juror No. 20. 

25 I didn 1 t see the questionnaires, ma 1 am. I know 
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1 you indicated there's some reason. Counsel for both 

2 sides might want to ask you questions. 

3 MR. MCEACHRAN: I could see from the questionnaire 

4 there was a problem with a nephew apparently who had 

5 been accused or charged with rape. 

6 JUROR NO. 20: Well, he's a distant nephew and 

7 he's been missing since November and we didn't really 

8 know why or what was going on until recently they found 

9 a body up in the Mount Baker area and the coroner has 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

identified him as Sherman, my nephew. I have seen him 

probably about twice since he's an adult; I knew him as 

a child. And I just wanted to be honest with the 

question and that this is what has happened, that he's 

been accused of this. I don't know hardly anything 

about this. 

MR. MCEACHRAN: He was accused of a rape? 

JUROR NO. 20: He was accused of -- I'm not really 

sure. You probably know more than I do. He was 

accused of rape of, I believe, his stepdaughter. 

MR. MCEACHRAN: Had he been charged? 

JUROR NO. 20: There was no charge. There had 

been no warrant for his arrest. He had his 

grandmother's car or truck and she went, well, told the 

authorities that it was stolen so that maybe we could 

find him or find this vehicle and his mother said that 
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1 he was missing. Around the 29th he called and said he 

2 was going to go to Eastern Washington and never showed 

3 up. So nobody had heard from him or nothing. 

4 MR. MCEACHRAN: Did the authorities think it was a 

5 suicide? 

6 JUROR NO. 20: Well, the coroner said, he told my 

7 other nephew, the brother who informed me, that it was 

8 definitely a suicide. 

9 MR. MCEACHRAN: Would that situation influence you 

10 sitting as a juror in this case do you feel? 

11 

12 

13 

JUROR NO. 20: No, it definitely would not. 

MR. MCEACHRAN: You don't think that would 

influence you at all? 

14 JUROR NO. 20: No, definitely would not. 

15 Absolutely not. 

16 MR. MCEACHRAN: As far as the situation with your 

17 

18 

19 

20 

21 

22 

23 

24 

25 

nephew, there was no warrant for his arrest? 

JUROR NO. 20: I do have to change it. There was 

not a warrant for his arrest from November to June and 

then in June there was a warrant out for his arrest. 

MR. MCEACHRAN: But that was for the car? 

JUROR NO. 20: I believe that was for the car that 

was stolen. I believe it was for the car. 

THE COURT: This was a Skagit County matter, was 

it not, ma'am? 
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JUROR NO. 20: What it was, evidently he lived in 

Skagit County with his grandmother and he worked for a 

freight company in Skagit County. On weekends he would 

go over to Eastern Washington and work on this house 

for his family. That 1 s what it was. So it sort of 

involved two different counties, I guess. 

MR. MCEACHRAN: But as far as 

JUROR NO. 20: He lived down there and worked over 

here. 

MR. MCEACHRAN: The charges were outstanding just 

11 recently related to the car or the vehicle but not some 

12 sexual assault? 

13 JUROR NO. 20: I 1 m not clear on that, but I assume 

14 that 1 s true because I don 1 t know much about this. 

15 MR. MCEACHRAN: Do you have any feelings about the 

16 way law enforcement handled this, that it was bad, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

indifferent? 

JUROR NO. 20: No. I 1 m a firm believer that the 

authorities did or they 1ve handled the case well. I 

mean, I have no objection, no animosity, nothing. 

MR. MCEACHRAN: Thank you. 

JUROR NO. 20: I 1 m at complete peace with this. 

THE COURT: Any questions, Mr. Stearns? 

MR. STEARNS: Sure. It doesn 1 t sound like you 

have had any contact with Mr. McEachran 1 s office. 
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JUROR NO. 20: No. 

MR. STEARNS: With respect to that case? 

JUROR NO. 20: No, absolutely none. The only 

4 thing I know is from what my brother, not my brother 

5 but Sherman's brother, my nephew, has told me. I've 

6 had no contact with authorities. 

7 MR. STEARNS: You're just letting us know because 

8 you're concerned you could be fair? 

9 JUROR NO. 20: Right. I just want to be fair. I 

10 just want to be honest. 

11 MR. STEARNS: In terms of these charges of sexual 

12 assault, you're not going to have trouble separating 

13 them obviously from your nephew's? 

14 JUROR NO. 20: No. Absolutely not. Absolutely 

15 not. 

MR. STEARNS: Thanks. 

JUROR NO. 20: Like I say, he is a distant nephew. 

16 

17 

18 

19 

I don't know him personally. 

THE COURT: Thank you, very much. You can go back 

20 out. Next one is 10. Mr. McEachran, you can inquire. 

21 MR. MCEACHRAN: Thank you, Your Honor. On the 

22 questionnaire there was one area that you wished to 

23 talk about privately, it related to the question about 

24 whether a member of your family had any type of problem 

25 with a sexual assault and you indicated that that was 
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25 

the case. 

JUROR NO. 10: Yes. 

MR. MCEACHRAN: Could you tell us about that, how 

that would influence you, if it would, sitting as a 

juror here? 

JUROR NO. 10: Well, my work has been as a victim 

advocate over the years when I worked in domestic 

violence and sexual assault. And also I was raped when 

I was 17 and my sister was raped when she was 7. So I 

think it would be just an incredible hardship to try to 

separate that from what is happening in the trial. 

MR. MCEACHRAN: You feel just the nature of this 

case with your background you don't think it would be a 

good case to sit as a juror? 

JUROR NO. 10: I think it would be just incredibly 

difficult not just in terms of being I think being a 

juror is a difficult task but I think in this type of 

case I just think it would be extremely difficult. 

MR. MCEACHRAN: Thank you. 

THE COURT: Any questions, Mr. Stearns? 

MR. STEARNS: No. 

THE COURT: Thank you, very much, ma'am. You can 

go back out. Number 11. Mr. McEachran? 

MR. MCEACHRAN: Thank you, Your Honor. The reason 

I wanted to ask you questions, we called you in related 
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1 to the questionnaire, and there's a question whether 

2 you or a family member or somebody you knew closely had 

3 been a victim of a sexual assault. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

JUROR NO. 11: Yes. 

MR. MCEACHRAN: You indicated yes, and it was 

something you wanted to discuss in chambers. 

JUROR NO. 11: Yes. 

MR. MCEACHRAN: Would you tell us about that and 

how that would influence you in this case? 

JUROR NO. 11: Well, I was nine years old and at 

that time most of you weren't alive and -

THE COURT: Maybe me. 

MR. MCEACHRAN: I think I was. 

JUROR NO. 11: At that time good gentlemen didn't 

15 do that sort of thing in a little girl's life and I'm 

16 not too comfortable with this jury duty today. 

17 MR. MCEACHRAN: The background is something we 

18 really want to know about. I guess what I'm asking you 

19 is this case is a different situation. We are alleging 

20 on a date last year, August 23rd last year, in which 

21 there were a number of events we'll be talking about. 

22 And the charge, of course, from what His Honor talked 

23 about today, there are a number of rape charges. So 

24 this doesn't go back in time, it relates to a specific 

25 date in Whatcom County. Do you think you can look at 
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that and just decide the case solely on what you hear 

and what the law is? His Honor will tell you what that 

is, what the law is. Do you think you can do that? 

JUROR NO. 11: I can try. I said I would try but 

if you guys decide otherwise that would be fine, too. 

MR. MCEACHRAN: Do you feel that you will be able 

to sit and listen to any facts and detail that would 

concern an assault and a variety of other things, facts 

that would relate to what His Honor told you the 

charges are? 

JUROR NO. 11: Well, apparently it seems to me 

12 that these are young girls, women, and it might bring 

13 back some very bad memories for me. But I will give it 

14 a shot if I absolutely have to. 

15 MR. MCEACHRAN: If the ages were older than the 

16 age you have described to us, would that make a 

17 difference, 13, 15, 18? 

18 JUROR NO. 11: At 18 you're pretty much an adult. 

19 MR. MCEACHRAN: Thank you. 

20 MR. STEARNS: I want to talk a little bit with you 

21 about what the alleged circumstances are and, you know, 

22 what we are really trying to do is figure out if this 

23 is going to be a jury that you will get to sit on and 

24 not just say I can convict him or I can't convict him 

25 based upon my feelings before I walk into this case and 

30 



1 it's okay to say this is a case I just have too much 

2 difficulty with. But the allegations here are that 

3 this is a home invasion, sexual assault, that they 

4 didn't have any relationship with him and didn't know 

5 him, and there is no issue of consent in this case. 

6 Knowing that this is not a consensual case does that 

7 make you feel more or less likely that you can be fair 

8 on this case? 

9 

10 

11 

12 

13 

14 

JUROR NO. 11: Lord --

MR. STEARNS: It's okay to say this is a case you 

cannot be fair on. 

JUROR NO. 11: It's going to be real hard to be 

fair. It really is. 

MR. STEARNS: It sounds like you talked about this 

15 case with some folks. 

16 JUROR NO. 11: Well, we have people in our office 

17 from all over the county and, you know, things get 

18 mentioned and whatnot and I could have heard it not 

19 thinking, you know, that I would be present and 

20 accounted for today. 

21 MR. STEARNS: Who would have thought. 

22 JUROR NO. 11: Right. I usually don't listen too 

23 much, sometimes it's just plain old gossip and other 

24 times I don't even want to be around it. I don't know 

25 too much about it. I can remember the incident, that's 
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about it. And some of the talk but not much. 

MR. STEARNS: Have you made some opinions already 

about this case based upon what you have heard? 

JUROR NO. 11: Not what I have heard but with my 

background. 

MR. STEARNS: 

JUROR NO. 11: 

difficult. 

MR. STEARNS: 

are here. 

Your background? 

Yeah. It's going to be very 

It's okay to say that, that's why we 

JUROR NO. 11: It is. 

MR. STEARNS: That's why you're in this not very 

private setting talking with us about it. Nobody will 

find a problem with it. I don't have anymore 

questions. Thank you. 

THE COURT: Thank you, very much, ma'am. You can 

go back out. Number 32. 

18 Counsel has some questions based on your 

19 questionnaire they wanted to ask you about. 

20 MR. MCEACHRAN: In your questionnaire there was 

21 one section where the question was whether a member of 

22 the family or someone or yourself had been the victim 

23 of sexual assault and you've indicated that you had 

24 been the victim of rape twice. 

25 JUROR NO. 32: Uh-huh. 
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MR. MCEACHRAN: Between 18 and 20? 

JUROR NO. 32: Right. 

MR. MCEACHRAN: Is this something that would make 

it difficult for you to sit and listen to a case of 

this nature? 

JUROR NO. 32: Yes. 

7 MR. MCEACHRAN: The factual basis, as you have 

8 heard His Honor describe burglary and a number of 

9 sexual assaults, robbery, and there are actually facts 

10 that will be presented, we'll be talking about a home 

11 invasion type of burglary and sexual assaults. Is that 

12 something that would relate to your experience that 

13 you'd think I would really have a hard time with that? 

14 JUROR NO. 32: I will try but my assaults were 

15 when I was hitchhiking and they were violent and I 

16 

17 

didn't expect them. 

MR. MCEACHRAN: In this case we are talking about 

18 a different time and different place, but you think 

19 your experience would be just hard to sit and listen to 

20 it? Or do you think you can give your attention to 

21 this? 

22 JUROR NO. 32: Well, I can make myself do it. 

23 Yes. It will be difficult but I'm not asking to be 

24 excused because of what happened to me in the past, but 

25 I thought I would be truthful and say that it had 
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happened. 

MR. MCEACHRAN: We appreciate that. Thank you. 

THE COURT: Mr. Stearns. 

MR. STEARNS: We all come into these cases with 

5 our own personal experiences and some of them are hard 

6 to put aside when you think about a case or you look at 

7 the defendant and that's the reason why we put this 

8 questionnaire out and why we are taking the extra time 

9 here this morning. I guess I'm going to pretty much 

10 ask the same question that Mr. McEachran asked and that 

11 is just even looking at Mr. Coggin does that make you 

12 feel so uncomfortable that you then begin to worry 

13 

14 

15 

16 

about this case? You're indicating yes, that it looks 

like you feel uncomfortable being in the same room with 

him? 

JUROR NO. 32: Yes. 

17 MR. STEARNS: Is that going to be a problem for 

18 you being in the same room as him? 

19 JUROR NO. 32: I think so. 

20 MR. STEARNS: It is? 

21 JUROR NO. 32: I'm sorry. 

22 MR. STEARNS: No. There are no judgments about 

23 your ability to be fair or not. We thank you for your 

24 honesty on that. 

25 THE COURT: Thank you, ma'am. You can go back 
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1 out. Number 2. Based on your questionnaire counsel 

2 wanted to ask you a couple questions. Mr. McEachran. 

3 MR. MCEACHRAN: I could see from the jury 

4 questionnaire that you indicat~d there was a member of 

5 your family, a question whether you or anyone in your 

6 family had been the victim of sexual assault and you 

7 indicated you had, you were a victim yourself. Is that 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

correct? 

JUROR NO. 2: Yes. 

MR. MCEACHRAN: Is that a situation that would 

make it difficult for you to sit and decide in this 

case? 

JUROR NO. 2: No. 

MR. MCEACHRAN: Would you feel comfortable 

listening -- you heard His Honor give a description of 

what the charges are. 

JUROR NO. 2: Uh-huh. 

MR. MCEACHRAN: And the facts, we believe, will 

19 show there was a burglary, a home-invasion type of 

20 burglary, that resulted in sexual assaults, robberies. 

21 Do you think you would be able to listen to that and 

22 put aside the situation with your childhood? 

23 JUROR NO. 2: Uh-huh. 

24 

25 

MR. MCEACHRAN: Was the situation with your 

childhood something that was mentioned to the 
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authorities? 

JUROR NO. 2: Yes. 

MR. MCEACHRAN: Did a prosecution follow? 

JUROR NO. 2: Yes. 

MR. MCEACHRAN: Did you testify then or become 

involved? 

JUROR NO. 2: No. 

8 MR. MCEACHRAN: As far as that whole process, is 

9 that something that you have any feelings about how law 

10 enforcement or the court system dealt with you as a 

11 child? 

12 JUROR NO. 2: No. 

13 

14 

15 

MR. MCEACHRAN: Ever thought about that? 

JUROR NO. 2: No. 

MR. MCEACHRAN: Good feelings? Bad feelings? 

16 Anything such as that? 

17 JUROR NO. 2: It was fine. 

18 MR. MCEACHRAN: You feel you will be able to be 

19 fair to both sides here? 

20 

21 

22 

23 

JUROR NO. 2: Yes. 

MR. STEARNS: Is he your dad? 

JUROR NO. 2: He is my stepfather. 

MR. STEARNS: I'm indicating Officer Wisenberger. 

24 Have you talked with him about this case at all, with 

25 anybody in the corrections system? 

36 



1 

2 

3 

4 

JUROR NO. 2: No. Well, maybe when I was a child. 

MR. STEARNS: I'm sorry, the case against 

Mr. Coggin. 

JUROR NO. 2: No. 

5 MR. STEARNS: Does the fact that your stepdad is 

6 standing here in the room while you're going through 

7 this, do you think that influences you one way or the 

8 other about this case? 

9 JUROR NO. 2: No. 

10 MR. STEARNS: Does it influence you one way or the 

11 other about the potential status of Mr. Coggin? 

12 JUROR NO. 2: No. 

13 MR. STEARNS: Let me ask you something because I 

14 know your stepfather is probably going to be involved 

15 in the transport detail on this. Are you going to be 

16 able to not speak to him about what his role is in this 

17 case? 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR NO. 2: Yes. 

MR. STEARNS: Just not speak to anyone else who is 

involved in this case as well? 

JUROR NO. 2: Uh-huh. 

MR. STEARNS: That's all I have. 

THE COURT: Thank you. You can go back out in the 

courtroom. Number 42. You're the gentleman that had 

the glaucoma appointment for Thursday? 
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1 JUROR NO. 42: That's right. 

2 THE COURT: There's a couple other things in the 

3 questionnaire. Did you have anything you wanted to 

4 ask? 

5 MR. MCEACHRAN: You asked to come in on the 

6 questionnaire? 

7 JUROR NO. 42: It was on the radio. 

8 THE COURT: That's right. You listened to the 

9 radio this morning? 

10 JUROR NO. 42: Well, just driving in I had it on 

11 and it just came up. 

12 THE COURT: What type of facts do you recall 

13 hearing on the radio? 

14 JUROR NO. 42: Well, it said he has two counts of 

15 rape of a 15-year-old and a 17-year-old and he was a 

16 prior convicted felon. And burglary I think was in 

17 there, too. 

18 MR. MCEACHRAN: You heard that this morning? Had 

19 you ever heard about this case before that? 

20 JUROR NO. 42: Well, it was coming back to me from 

21 last year, yeah. 

22 MR. MCEACHRAN: Did you read about it or hear 

23 about it? 

24 

25 

JUROR NO. 42: Well, before I heard about it. 

MR. MCEACHRAN: Was that on the news, also? 
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JUROR NO. 42: What's that? 

MR. MCEACHRAN: Was that on the news, also 1 that 

you heard last year? 

JUROR NO. 42: Yes, sir. 

5 MR. MCEACHRAN: In this case you're going to have 

6 a front row seat as a juror to hear the facts and it 

7 won't be filtered through the news media 1 it will be 

8 from witnesses and you will be instructed on the law by 

9 His Honor. Do you think you can listen to the case and 

10 not be concerned about what they will say on the news 

11 and just listen to the facts as presented here? 

12 JUROR NO. 42: I probably could 1 yeah. 

13 MR. MCEACHRAN: As far as the media 1 have you ever 

14 known the media to make mistakes and things that they 

15 put out on the news? 

16 JUROR NO. 42: Definitely. 

17 MR. MCEACHRAN: Common or uncommon that it 

18 happens? 

19 JUROR NO. 42: Oh, I think they do make mistakes. 

20 

21 

22 

23 

24 

25 

MR. MCEACHRAN: As far as sitting and deciding in 

this case 1 do you feel you can do that and not be 

influenced by what you heard either today or when these 

first occurred? 

JUROR NO. 42: I probably could. 

MR. MCEACHRAN: Thank you. 
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1 MR. STEARNS: You mentioned that one of the things 

2 you heard about was Mr. Coggin's criminal history? 

3 JUROR NO. 42: Yes, sir. 

4 MR. STEARNS: I think that they made a big deal 

5 about that on the radio; is that right? 

6 JUROR NO. 42: Pretty much. 

7 MR. STEARNS: If you were selected to be on this 

8 jury are you going to be able to put that fact out of 

9 your head, his criminal history? 

10 THE COURT: If it's an accurate fact. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. STEARNS: It may not be something that gets 

put into evidence; would you be able to forget that 

fact or not consider it? 

JUROR NO. 42: I'm not sure. 

MR. STEARNS: I don't mean forget it, obviously, 

but not consider it for your considerations? 

JUROR NO. 42: Probably. 

MR. STEARNS: You don't know? 

JUROR NO. 42: No. 

MR. MCEACHRAN: As far as the criminal history, do 

you remember what it was? Do you remember what they 

talked about? 

JUROR NO. 42: No, just convicted felon. 

MR. MCEACHRAN: Did they indicate the type of 

charges that were being tried as we begin this case 
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today? 

JUROR NO. 42: Yes, sir. 

MR. MCEACHRAN: Do you remember what they said? 

JUROR NO. 42: They said rape, two counts of rape, 

15-year-old and 18-year-old, and burglary. 

MR. MCEACHRAN: Anything else? 

JUROR NO. 42: That's all I remember right now. 

MR. MCEACHRAN: You heard His Honor make his 

preliminary statements today about the charges. 

JUROR NO. 42: Yes, sir. 

MR. MCEACHRAN: Did His Honor make comment about 

more charges than you heard about on the radio? 

JUROR NO. 42: Oh, yes. 

MR. MCEACHRAN: Thank you. No further questions. 

MR. STEARNS: Can we talk briefly about your 

16 Thursday appointment? Is it a full day appointment on 

17 Thursday? 

18 JUROR NO. 42: I have to be in the Seattle office 

19 at 10 o'clock for follow-up for glaucoma. 

20 

21 

22 

23 

24 

25 

MR. STEARNS: This takes six months to get? 

JUROR NO. 42: At least. Maybe longer. 

MR. STEARNS: I don't have any other questions. 

THE COURT: Thank you, sir. You can go back out 

in the courtroom. Number 50. You indicated you would 

like to come back and talk about something. 
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1 JUROR NO. 50: The question was if I knew of 

2 anybody that was ever sexually assaulted and I found 

3 out when I was about 18 or 19 that my father had 

4 sexually assaulted my sister, but that had been about 

5 18 years ago, maybe not 18 but about 15 years ago. So 

6 that is what I wanted to say. 

7 THE COURT: You say this happened about 18 years 

8 

9 

ago? 

JUROR NO. 50: No. I was told about it 35 to 40 

10 years ago and it probably happened then, plus 18. 

11 THE COURT: It's like 50 years ago? 

12 JUROR NO. 50: Not 50, pardon me. It was in the 

13 early '70s it happened but I didn't find out until the 

14 mid-'80s. 

15 THE COURT: Is your father living now? 

16 

17 

18 

19 

JUROR NO. 50: Yes, he is alive. 

THE COURT: Was anything ever reported to law 

enforcement? 

JUROR NO. 50: It was all taken care of through 

20 the family and whatnot. 

21 THE COURT: Is there anything at all about that 

22 experience that would carry over into this case so it 

23 would affect you one way or the other in hearing the 

24 facts of this case? 

25 JUROR NO. 50: No. 
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THE COURT: You can decide this case strictly on 

the facts presented and the law I give you and set all 

that aside? 

JUROR NO. 50: Yes, sir. 

THE COURT: Mr. McEachran? 

MR. MCEACHRAN: No questions, Your Honor. 

MR. STEARNS: I have no other questions. 

THE COURT: Thank you, very much. You can go back 

out. Number 48. Mr. McEachran, do you have some 

questions? 

MR. MCEACHRAN: Yes, I do, Your Honor. Thank you. 

I've looked at the jury questionnaire and one of the 

questions you were asked is whether you or a member of 

your family or someone you knew had been involved with 

committing a criminal offense and whether you knew 

someone that had been involved or you had been involved 

as a victim of a sexual offense. You indicated your 

uncle was involved in going to prison, you've 

indicated, for child molestation. 

JUROR NO. 48: Yeah. 

MR. MCEACHRAN: Your younger brother was the 

victim in that incident? 

JUROR NO. 48: Yeah. There was a number of 

victims but he was one of them. 

MR. MCEACHRAN: This was a younger brother of 
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yours? 

just 

that 

JUROR NO. 48: Yes. 

MR. MCEACHRAN: And other family members? 

JUROR NO. 48: No, not that I know of. It was 

like 20 or so, I think, or more but we knew of 

particular one. 

MR. MCEACHRAN: There were 20 victims? 

JUROR NO. 48: Yeah, there was quite a few. 

MR. MCEACHRAN: Your uncle apparently was 

prosecuted and was sent to prison? 

JUROR NO. 48: Yes. 

MR. MCEACHRAN: Is he still in prison at this 

point? 

JUROR NO. 48: Yeah, he is. 

MR. MCEACHRAN: Were you involved at all as the 

case went through the court system? Did you come down 

and watch or talk to other family members about it? 

JUROR NO. 48: No. They questioned me if I had 

ever like seen anything happen, something like that, 

but I was never around the courtrooms or anything. 

MR. MCEACHRAN: Would that make it difficult for 

you to sit and listen to this case? You've heard His 

Honor talk about what kind of case it is; would that 

make it difficult for you or not be a problem? 

JUROR NO. 48: I don't think it would be a 
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1 problem. 

2 MR. MCEACHRAN: As far as the way the case was 

3 handled with your uncle, did you have any good feelings 

4 or bad feelings about how law enforcement dealt with 

it? 5 

6 JUROR NO. 48: I don't, no. I didn't really think 

7 there was anything wrong with what they did, but what 

8 he did was a mess. 

9 MR. MCEACHRAN: Did you have any feelings about 

10 the way the sentence was handled? Did you think it was 

11 too harsh or not harsh enough or did you have any 

12 thoughts about that? 

13 JUROR NO. 48: No, not really. I don't what time 

14 he's doing. 

15 THE COURT: Excuse me, sir? 

16 JUROR NO. 48: I don't know what time, the time in 

17 prison really is. 

18 MR. MCEACHRAN: Before we leave that, as far as 

19 that situation is there anything you think would 

20 influence you in sitting in this case as a juror? 

21 JUROR NO. 48: I don't think so. 

22 

23 

24 

MR. MCEACHRAN: You apparently also know the Rohde 

family; is that correct? 

JUROR NO. 48: No. I actually lived like a couple 

25 blocks away and I heard my landlord talking about what 
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1 happened. But other than that I don't know anybody. 

2 MR. MCEACHRAN: So you don't know the Rohde? 

3 JUROR NO. 48: No. 

4 MR. MCEACHRAN: Your landlord just told you about 

5 it? 

6 JUROR NO. 48: Yeah. 

7 MR. MCEACHRAN: Was this shortly after it 

8 happened? It happened in August 2004. 

9 JUROR NO. 48: Yeah. I talked to my landlord like 

10 a few months after. 

11 MR. MCEACHRAN: Was your landlord someone that 

12 knew the Rohdes or just heard about it? 

13 JUROR NO. 48: Well, they know quite a few people. 

14 They have few different rental homes in the area but I 

15 don't know how they knew them exactly. 

16 MR. MCEACHRAN: After you had heard that from this 

17 person did you hear anything further about the case 

18 until you came in here today? 

19 JUROR NO. 48: No. I didn't really remember it 

20 until I was brought in here and it was mentioned. 

21 MR. MCEACHRAN: Do you think you will be able to 

22 set aside whatever you heard about it and listen to the 

23 case solely on the facts? 

JUROR NO. 48: Yes. 24 

25 MR. MCEACHRAN: Did the landlord, did he just 
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appear to be reporting what was in this case and the 

fact it was in the neighborhood? 

JUROR NO. 48: Yeah. He was just letting me know 

what was going on in the neighborhood. 

MR. MCEACHRAN: Do you feel you can be fair to 

both sides in this case? 

JUROR NO. 48: Uh-huh. 

MR. MCEACHRAN: Thank you. No further questions. 

MR. STEARNS: I want to talk with you about that 

10 issue just a little bit more. Have you made up your 

11 mind at all about what happened out there based upon 

12 what you heard or talked about? 

13 JUROR NO. 48: I don't even know exactly what all 

14 happened. I just heard like bits and pieces. 

15 MR. STEARNS: Something happened? 

16 JUROR NO. 48: Yeah. I don't even know the whole 

17 

18 

story. 

MR. STEARNS: I don't have any other questions. 

19 THE COURT: Thank you, sir. You can go back out. 

20 Number 21 is next. Mr. McEachran or Mr. Stearns, 

21 whoever has the questionnaire handy can begin. 

22 MR. MCEACHRAN: I can see from the questionnaire 

23 you did want to speak privately and it related to the 

24 question of whether or not you or a member of your 

25 family had been the victim of a sexual assault or 

47 



1 someone close to you and you indicated that you wished 

2 to speak to us about that in chambers. Could you tell 

3 us about that, if ,there was some situation that related 

4 to that? 

5 JUROR NO. 21: That would have been my wife that 

6 I've been married to for nine years roughly. Thirty 

7 years qgo, she was 27 at the time, she was gang raped 

8 in San Diego. 

9 

10 

11 

12 

13 

14 

MR. MCEACHRAN: That was prior to meeting you? 

JUROR NO. 21: Long before. She's only talked 

about it twice in all the time we have been married and 

she drops it real quick. 

MR. MCEACHRAN: Do you think that would give you a 

problem sitting as a juror in this case? You've heard 

15 from His Honor what the charges are, there are a number 

16 of sexual assault charges, burglary, sort of a home 

17 invasion-type charge so you know somewhat what that is. 

18 Would this other situation in your wife's past 

19 influence you at all sitting as a juror? 

20 

21 

22 

23 

JUROR NO. 21: I don't believe so. That was a 

long time ago that wasn't connected to me. But to 

answer the question honestly I had to say that. 

MR. MCEACHRAN: We greatly appreciate that. Thank 

24 you. I have no further questions. 

25 MR. STEARNS: I don't have any questions. 
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3 

THE COURT: Thank you very much, sir. Number 22 

is next. 

MR. MCEACHRAN: You indicated, I believe, in the 

4 questionnaire in a number of areas first of all you 

5 didn't think you could be fair; is that correct? 

6 JUROR NO. 22: Yeah. 

7 MR. MCEACHRAN: One of the basic things I want to 

8 find out is do you know anything about this case? 

9 JUROR NO. 22: Just a little bit, just a little 

10 

11 

12 

13 

14 

15 

bit. I need to keep an open mind, but I'm honest. 

MR. MCEACHRAN: I'm sorry, sir? 

JUROR NO. 22: I'd like to think I'm fair and 

above board and everything, but I tend to have an 

opinion and I'm having a hard time being open minded. 

MR. MCEACHRAN: Did you hear about the case before 

16 you came into court then? 

17 JUROR NO. 22: Oh, yeah, awhile ago. 

18 

19 

20 

it? 

MR. MCEACHRAN: Do you know how you heard about 

JUROR NO. 22: Friends were talking. It wasn't 

21 exactly like I was getting all the information, it was 

22 more discussions. Somebody said, well, this had 

23 happened and stuff like that and I kind of made my 

24 opinion on that not knowing any of the facts. 

25 MR. MCEACHRAN: Was it something that you heard 
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1 from the media, too? 

2 JUROR NO. 22: I heard a little bit on the media, 

3 yeah. That was about it. I can't give you specifics. 

4 I don't know that much about it. I'm sure with all the 

5 facts I'd be more realistic than I am now. 

6 MR. MCEACHRAN: Serving as a juror you're going to 

7 have a front row seat in listening to the people that 

8 have something to say, the people that experienced it. 

9 Do you think when you read it in the media or you talk 

10 to other people that perhaps have read about it or 

11 heard about it in the media, do you think you can 

12 really trust what you read or hear if you haven't heard 

13 it from the people that were actually there? 

14 JUROR NO. 22: I think it's just really the facts 

15 the people know, the people that know, and I have a 

16 feeling and my feelings doesn't matter until it's done. 

17 MR. MCEACHRAN: Do you think you can do that, just 

18 listen to the witnesses that will be called and the 

19 people that will be called? 

20 JUROR NO. 22: I think I can. I'd like to think I 

21 can. 

22 

23 

24 

25 

MR. MCEACHRAN: You don't have any detailed facts 

at this point, it's just a general nature? 

JUROR NO. 22: No, general nature. And I'm not 

going to say exactly but they had opinions on what 
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1 happened. 

2 MR. MCEACHRAN: You mentioned your ex-wife was 

3 assaulted, also. Is that something that bothers you on 

4 this? 

5 JUROR NO. 22: It was a doctor that assaulted her. 

6 Dr. Chiarotinno. She was one that did the initial 

7 complaint. 

8 

9 

10 

MR. MCEACHRAN: That resulted in his problems? 

JUROR NO. 22: Right. 

MR. MCEACHRAN: Did you have any feelings whether 

11 that was good or bad? 

12 JUROR NO. 22: I wanted to kill him in all 

13 honesty. 

14 MR. MCEACHRAN: Other than that? 

15 JUROR NO. 22: Other than that, no. 

16 MR. STEARNS: You mentioned one thing, also, that 

17 George W. was the president of the Banditos and was a 

18 friend of mine. 

19 JUROR NO. 22: I ride with the gang, I'm not 

20 affiliated, a card carrying member or otherwise, but I 

21 know all those guys because I ride a lot. So I figured 

22 you should know that, too. I don't do anything illegal 

23 but I do know those guys. 

24 MR. STEARNS: They made the news a couple weeks 

25 ago. 
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3 

4 

5 

JUROR NO. 22: Yeah. 

MR. STEARNS: In a big way. Is there anything 

about that that would cause you to have difficulty? 

JUROR NO. 22: No. 

MR. STEARNS: You could be fair to both sides? 

6 JUROR NO. 22: I never saw anything. As a matter 

7 of fact, all the times we spent together I have never 

8 seen anything illegal, anything. They weren't even 

9 drinking. I'm open on that one. I figured if they get 

10 caught and they did it then that's it. 

11 MR. STEARNS: As far as the fact that apparently 

12 you know George W., a friend of his, that wouldn't 

13 translate to this case do you think? 

14 JUROR NO. 22: No. 

15 MR. STEARNS: One of the real concerns I have 

16 here, and you can tell me if you've changed your mind 

17 at all because you obviously have some pretty clear 

18 opinions, you wrote down that you did not think you 

19 could be fair because you believe he is guilty? 

20 JUROR NO. 22: Right. 

21 

22 

23 

24 

25 

MR. STEARNS: It doesn't really sound to me that 

your opinion has changed on that it seems to me. 

JUROR NO. 22: Not really. 

MR. STEARNS: You'll wait and listen to the facts 

and then find him guilty? 
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1 JUROR NO. 22: Yeah. I mean, I don't want to 

2 sound I'm totally opinionated but from anything I have 

3 heard, I heard mostly opinions from people, all 

4 opinions were not good opinions for your client. 

5 MR. STEARNS: What I'm saying is it sounds like 

6 you really have made up your mind already, not just 

7 based upon their opinions but you wrote down here --

8 JUROR NO. 22: When I wrote that it was like, 

9 well, okay, I'll have to be totally honest. I'm really 

10 busy. I have 16 hour days in front of me. From what I 

11 have heard if I didn't hear anything new I'd say he was 

12 guilty. Period. But I don't know any of the facts, 

13 any of the real facts of the case. I know nothing 

14 about it so I can't really be -- I'll be totally 

15 honest, I can't really say whether I would say he is 

16 guilty or not until I have heard everything. 

17 MR. STEARNS: Do you feel comfortable with the 

18 court's instruction that when you walk in here you have 

19 to presume he is innocent? 

20 

21 

22 

JUROR NO. 22: Blank page. 

MR. STEARNS: You're still going to be able to 

hold Mr. McEachran to his burden of proof which is 

23 beyond a reasonable doubt? 

24 JUROR NO. 22: Yeah. Honestly I'd like to think 

25 I've been that way my whole life. I'm still that way 

53 



1 except a little bit older. 

2 MR. STEARNS: Your feeling at this point even 

3 though you wrote down here I believe he is guilty. 

4 JUROR NO. 22: Yes. On that day I was in a bad 

5 mood and he is guilty. Sorry. I'd like to think that 

6 I'm unbiased but everything I have heard I'd have to, 

7 I'd like to think that I can. I'm not going to make --

8 I mean, honestly, if I can make a promise. 

9 MR. STEARNS: You're going to have to make that 

10 promise. Do you think you can do that? That's really 

11 what the whole point is. 

12 JUROR NO. 22: In all honesty I don't know if I 

13 

14 

can. I don't know if I can. 

MR. STEARNS: I don't have any other questions. 

15 Thank you. 

16 THE COURT: Probably everybody out there at 

17 different times in social conversations with people we 

18 all make comments about certain types of crimes, boy, 

19 if I was on a jury I'd do this or I'd do that or here's 

20 what kind of punishment a person should get. We all do 

21 that. From what I hear you saying in the past you have 

22 made comments, you have heard other people making 

23 

24 

25 

comments like that. What I need to know is whether or 

not you may or may not be able to, putting all of that 

chatter talk aside that you have heard from others, we 
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1 need to have a juror that can come in as Mr. Stearns 

2 said with a clean slate to listen to the facts and 

3 decide has the State proven a case beyond a reasonable 

4 doubt. If they prove it beyond a reasonable doubt the 

5 jury's obligation is to come back with a verdict of 

6 guilty. And if they don't prove each element of a 

7 crime charged beyond a reasonable doubt, then the 

8 jury's obligation, sworn obligation is to come and say 

9 you haven't proved it, not guilty, based strictly on 

10 the facts that you hear in the courtroom and not on 

11 chitchat or stuff you have heard from others. I sense 

12 that because of the chitchat that's gone on you've got 

13 some concerns. 

14 JUROR NO. 22: Preconceived notations already. 

15 THE COURT: You do. 

16 JUROR NO. 22: Yes. Which I don't believe it's 

17 very fair so that's why I'm wondering if I can be 

18 completely partial. 

19 THE COURT: Thank you. No further questions. 

20 Anybody else? 

21 MR. MCEACHRAN: If I could on that one line. His 

22 Honor asked about social things and I think everyone 

23 talks, if you read the newspaper there are various 

24 things going on or you see it on the evening news and 

25 people all respond. When it comes down to the point of 
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1 being a juror and really listening to the facts that 

2 you're going to hear here, and there are some cases 

3 that are really repugnant to some people and some can 

4 listen to them and decide on those cases, with the 

5 understanding of what type of case it is do you think 

6 you can set that aside and listen to it and if you 

7 think it's proven your verdict will be guilty? If it 

8 isn't proven not guilty? 

9 JUROR NO. 22: I have my own life. I take it very 

10 serious. It's a man's livelihood. I would like to 

11 think when push comes to shove I'm going to go by the 

12 rules. I always have. So I'd like to think I can. 

13 But -- actually there's no buts. I'd like to think I 

14 can. I'd try, I'd try very hard. It's something like 

15 this that's a lot more serious than sitting around a 

16 ball field watching the kids play and making decisions 

17 then. I'd like to think I can. I take life very 

18 serious. This is something really serious; I'd like to 

19 think I can. But, again, I did hear other things and 

20 I've got four or five different opinions over the last 

21 year or so or six months. It was quite awhile ago or a 

22 few months, I can't remember. 

23 

24 

25 

MR. MCEACHRAN: Thank you. 

THE COURT: Thank you, very much. You may go back 

out in the courtroom. Number 35. The bailiff 
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3 

indicates that you wanted to come back because you 

heard the news report today. 

JUROR NO. 35: I did. When it was first mentioned 

4 I thought it was the same stuff that was in the little 

5 thing that I read on Friday, just the description of 

6 the case. But then I was thinking, well, maybe I did 

7 hear something, I don•t know. So I thought I 1 d better. 

8 THE COURT: As you are sitting here right now can 

9 you relate to me what you recall hearing on the radio? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUROR NO. 35: His name, charged with rape, 

history of criminal activity. 

THE COURT: With regard to his name, you heard 

that from me and you heard from me that he is accused 

of the crime of rape. 

JUROR NO. 35: Uh-huh. 

THE COURT: And the history. Did you hear 

anything more on the radio than what I told you in the 

courtroom? 

JUROR NO. 35: That•s all I heard. 

THE COURT: With regard to history of criminal 

activity, what did they claim on the radio? 

JUROR NO. 35: I don•t remember. Just a criminal 

history. 

THE COURT: Now, I don•t know whether the radio•s 

accurate or inaccurate in reporting. I do tell the 
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1 jury once we get a jury selected that they are to try 

2 the case solely on the facts presented in the courtroom 

3 and not on any extraneous matters that they bring into 

4 the courtroom. And I inform the jury they're not 

5 allowed to read, watch or listen to news reports about 

6 a case because sometimes the news media does a very 

7 good job of reporting of what's going on in the 

8 courtroom, and other times in my involvement in the law 

9 for 30 years as prosecutor, defense counsel and judge, 

10 I've read or listened to a news report and I wonder if 

11 the reporter was in the same courtroom or talking about 

12 the same case because they got it all messed up. 

13 What I'm going to ask you is whether or not what 

14 you heard or what you think you heard on the radio, you 

15 will put all of that aside and decide the case strictly 

16 on the facts that you heard in the courtroom and law I 

17 give you? Will you be able do do that? 

18 JUROR NO. 35: Yes. 

19 THE COURT: Will you be able to assume for 

20 purposes of this case that whatever you heard on the 

21 radio, assuming it's all erroneous, will you be able to 

22 decide the case solely on what you hear here? 

23 

24 

25 

JUROR NO. 35: Yes. 

THE COURT: Mr. McEachran? 

MR. MCEACHRAN: Nothing further, Your Honor. 
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2 

3 

4 

5 

6 

7 

8 

9 

MR. STEARNS: Do you remember anything more about 

the criminal history other than he as a criminal 

history? 

JUROR NO. 35: No, I don't. 

MR. STEARNS: That's what you remember? 

JUROR NO. 35: I just remember something about a 

criminal history. 

MR. STEARNS: Thanks. 

THE COURT: Thank you, very much. You can go back 

10 out in the courtroom. 

11 Do you want to go over any issues for cause thus 

12 far? We have already excused No. 28. Number 18 is 

13 excused this Wednesday. I'm going to excuse No. 18. 

14 Number 37 had tickets for the 5th of July to the 16th 

15 of July. If you're both in agreement I will excuse No. 

16 37. 

17 MR. STEARNS: Fine with me. 

18 MR. MCEACHRAN: That's okay. 

19 THE COURT: Okay. Number 42 has that glaucoma 

20 follow-up appointment that takes him six months to get. 

21 On that basis I think I'd like to excuse him if you'd 

22 both agree. 

23 MR. MCEACHRAN: That's fine. 

24 MR. STEARNS: Sure. I had a note by No. 13 as 

25 well, that he was leaving for a trip on the 5th of 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

July. 

THE COURT: On the 4th of July he is leaving. 

Want me to excuse No. 13? 

MR. MCEACHRAN: That's fine. 

THE COURT: Those are the ones I would propose off 

the top. 

Now, Mr. McEachran, do you have any that you want 

to deal with right now? 

MR. MCEACHRAN: I do, Your Honor. Number 10. 

MR. STEARNS: I will agree. 

THE COURT: Okay. Number 10 will be excused. 

MR. MCEACHRAN: Number 8. 

MR. STEARNS: I'm in agreement. 

THE COURT: I will let No. 8 go. 

MR. MCEACHRAN: Number 32. 

MR. STEARNS: I'm also in agreement. 

THE COURT: Number 32 will be excused. 

MR. MCEACHRAN: Those are all that I have, 

Honor. 

THE COURT: Mr. Stearns, do you have any? 

MR. STEARNS: I do. Number 11. 

THE COURT: Mr. McEachran, do you agree or 

disagree? 

Your 

THE COURT: She's the lady that said when she was 

nine there's things gentlemen can do. She would try to 
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1 be fair and impartial but it would be fine with her to 

2 be excused. Bad memories will come back to her. No 

3 opinion on what she heard about the case. 

4 MR. MCEACHRAN: I would agree. 

5 THE COURT: I will let 11 go, then. 

6 MR. STEARNS: Number 21. 

7 THE COURT: His wife was gang raped 30 years ago 

8 long before he met her. He doesn't believe he would be 

9 effective in this case. 

10 

11 

12 

13 

21. 

MR. MCEACHRAN: I would not agree with that. 

THE COURT: I will deny the challenge for cause on 

MR. STEARNS: Number 22. 

14 MR. MCEACHRAN: I would not agree with that. 

15 THE COURT: He's gone both sides of the fence. 

16 MR. STEARNS: That's the problem. When we have a 

17 pool of 50, we can make sure we can get jurors. He 

18 just said he couldn't be fair, then maybe I can be 

19 fair. 

20 THE COURT: And like he could be fair and try to 

21 play by the rules. He has preconceived notations. He 

22 doesn't think he can be fair. I will go ahead and let 

23 him go. 

24 MR. STEARNS: I want to also make a challenge with 

25 regard to No. 2. This is my concern with him. I don't 
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9 

10 

11 

12 

think under normal circumstances Mr. Sabastian would 

have a problem with this case although he does have a 

history of sexual assault in his past. My real concern 

is that with his stepfather being the transport 

officer, it is pretty clear to him that Mr. Coggin is 

in custody. I don 1 t know how you separate that from 

his mind and that 1 s obviously something that is going 

to weigh on his ability to be fair knowing that 

Mr. Coggin is presently in custody. It 1 s for that 

reason that I have a concern with Mr. Sebastian. 

THE COURT: Mr. McEachran? 

MR. MCEACHRAN: Your Honor, I don 1 t think looking 

13 at the answers -- I just don 1 t think that 1 s a problem. 

14 I don 1 t think the relationship with corrections creates 

15 a problem. I wouldn 1 t agree with that. 

16 THE COURT: There weren 1 t any questions asked 

17 along the lines that Mr. Stearns raises for his 

18 

19 

20 

21 

challenge for cause. I know that we do have reversals 

of cases where a defendant is in leg irons in the 

courtroom or is restrained as that communicates to the 

jury the dangerousness of a defendant. Here we don 1 t 

22 have the defendant visibly restrained in the courtroom 

23 but one juror knows that he is being restrained in 

24 jail. 

25 It 1 s up to the State. I don 1 t know what the Court 
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10 

11 

12 

13 

14 

15 

of Appeals -- you should have asked some questions 

along those lines. 

MR. STEARNS: I did ask him. The problem is I 

didn 1 t want to, once I ask him those questions then he 

clearly knows that my client 1 s in custody. That 1 s why 

I asked the questions about whether he talked with the 

stepfather. I was hopeful he would give me that 

answer. Like I said, that was my concern. Otherwise I 

don 1 t have any concerns about his sexual history past. 

MR. MCEACHRAN: Maybe it would be safer to excuse 

him. 

THE COURT: I think it would be safer because I 

think it would be an easy step for the Court of Appeals 

to take later on. Out of sense of caution we 1 ll excuse 

2, then. 

16 MR. STEARNS: While we are still here I wonder if 

17 you want to go through the last couple of folks who had 

18 concerns with regard to being here or not being here. 

19 THE COURT: Number 3? 

20 

21 

22 

23 

24 

25 

MR. STEARNS: I don 1 t have a problem with her 

staying. 

THE COURT: I don 1 t either. 

MR. MCEACHRAN: Me neither. 

THE COURT: Number 16, his father is in the home 

and he and his wife are providing round the clock care. 
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1 I will excuse No. 16 if you both agree. 

2 MR. STEARNS: That's fine. 

3 MR. MCEACHRAN: Fine. 

4 THE COURT: Number 50, Wednesday and Thursday she 

5 does the accounting for the company. It's a hardship 

6 on the company. 

7 MR. STEARNS: We are not going to get to her 

8 anyway. 

9 MR. MCEACHRAN: We are not going to get to her. 

10 That's not a good reason. 

11 THE COURT: That's not a good reason. Number 27, 

12 I think we should keep her unless one of you want to 

13 challenge peremptorily. 

14 MR. STEARNS: I don't have a for cause challenge 

15 on her. 

16 THE COURT: That's it. I will go out and let the 

17 people go. 

18 (The following proceedings 
were had in the hearing and 

19 presence of the jury panel:) 

20 THE COURT: Thank you all very much for being 

21 patient. There are some folks I'm going to go ahead 

22 and excuse at this timei you don't need to remain in 

23 attendance. As soon as I call out your number if you 

24 would, please, get up immediately and take your 

25 numbered badge off and you can drop it in the bucket 
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1 there. You will be free to go and then I will ask that 

2 you call back after five p.m. tonight in case your 

3 services might be needed on another case, with the 

4 following exception, or exceptions. Juror No. 13, 

5 you're going to be able to go. I will not make you 

6 call back. I'm going to excuse you for the remainder 

7 of the term, sir, so you don't have to show up again. 

8 Juror No. 18, you were excused for Wednesday? 

9 JUROR NO. 18: Wednesday and the rest of the week. 

10 THE COURT: Would you call back sometime after 

11 five p.m. on July 4th to see if your services may be 

12 needed next week? 

13 JUROR NO. 18: Okay. 

14 THE COURT: Juror No. 42, I'm going to excuse you 

15 and if you would please call back when you return from 

16 your appointment in Seattle in case your services may 

17 be needed on another case. 

18 The following individuals will be excused from 

19 further service on this case but you will need to call 

20 back in case your services might be needed on another 

21 case. You need to call back after five p.m. this 

22 evening to the number you have already been provided. 

23 Number 10, Number 8, Number 32, Number 11, Number 22, 

24 Number 2, 28. Number 18 has already left. Number 37. 

25 Number 16. 
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1 We'll go ahead and turn the questioning over to 

2 Mr. McEachran. 

3 MR. MCEACHRAN: Thank you, Your Honor. His Honor 

4 described to you the fact that we'll be asking you 

5 questions today concerning the selection process when 

6 we are selecting a jury. When we ask you questions 

7 there really are no right or wrong answers. We just 

8 want to hear you speak. I think it's sort of like 

9 coming into school for the first day, everyone wants to 

10 sit in the back so you don't get called on. But we do 

11 want to hear from you. I'm going ask just a couple 

12 general questions and then we'll start talking with 

13 people individually. 

14 You know the type of case His Honor described to 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you, this is a criminal case. You know there are a 

number of charges, burglary, rape, robbery, unlawful 

possession of a firearm, and those you will all be 

hearing about later on. But in any criminal case there 

are number of fundamental rights that we all have. The 

first is presumption of innocence. Anyone who stands 

charged in this state, as a matter of fact, everyone 

charged, tried and convicted has a presumption of 

innocence that actually goes from the beginning unless 

and until that evidence is overcome by evidence proven 

beyond a reasonable doubt. 
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1 Anyone here that is unwilling to give that 

2 presumption of innocence to the defendant? If there 

3 is, please raise your hand and we'll talk about it. 

4 (No response.) 

5 MR. MCEACHRAN: One of the other concepts I want 

6 to talk about His Honor mentioned briefly, it's proof 

7 beyond a reasonable doubt and he described that and he 

8 will be giving you the full description of that term. 

9 It's a legal term. As the prosecuting attorney 

10 representing the people I have to meet that standard. 

11 In order to convict a person of a crime it's proof 

12 beyond a reasonable doubt. 

13 Anyone that can't see a difference between proof 

14 beyond a reasonable doubt and proof beyond any doubt 

15 whatsoever? Anyone that can't see a difference in 

16 those concepts? The State has a burden of proof beyond 

17 a reasonable doubt. His Honor will describe that but 

18 he mentioned to you it's a doubt for which a reason 

19 exists. You could say; gosh, this guy was in Tucson 

20 when this happened. That could be a doubt for which a 

21 reason exists. That is the burden the State has and 

22 the State is willing to assume that burden or we 

23 wouldn't be here today. Any one served as a juror 

24 previously? Lots of hands. 

25 Number 14, what type of case did you serve on? 
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23 

24 

25 

JUROR NO. 14: It was --

MR. MCEACHRAN: It wasn't a memorable case? 

JUROR NO. 14: It was assault charges. Actually I 

served on three assault charges. 

MR. MCEACHRAN: Was that quite awhile ago? 

JUROR NO. 14: Yeah. Yes, about five years ago. 

MR. MCEACHRAN: Those were all criminal cases I 

take it? 

JUROR NO. 14: Yes. 

MR. MCEACHRAN: What kind of experience did you 

have? Was that a good experience? 

JUROR NO. 14: Yes. Excellent experience. 

MR. MCEACHRAN: Number 15, I believe you raised 

your hand, also. 

JUROR NO. 15: Yes. It was the Department of 

Social and Health Services for foster children. 

MR. MCEACHRAN: That was a case for money damages? 

JUROR NO. 15: I never got in on the final part 

but I sat through the whole thing. But as far as being 

for the verdict I never sat on it. 

MR. MCEACHRAN: You didn't sit in, then, through 

the whole case? 

JUROR NO. 15: Right. 

MR. MCEACHRAN: Number 24? 

JUROR NO. 24: DWI, long time ago, about 15, 20 
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years ago. 

MR. MCEACHRAN: As far as that case, it was a 

criminal case, were you able to deliberate with your 

fellow jurors? 

JUROR NO. 24: Uh-huh. 

MR. MCEACHRAN: I don't need to know what the 

7 result was but was a decision reached? 

8 JUROR NO. 24: Yes, a decision was reached. 

9 MR. MCEACHRAN: In that case you got instructions, 

10 didn't you, that told you what the law was? 

11 JUROR NO. 24: I don't seem to remember that. It 

12 was a long time ago. 

13 

14 

15 

16 

17 

18 

19 

MR. MCEACHRAN: Number 50, you served as a juror, 

too? 

JUROR NO. 50: Twice. 10 years ago, DWI. And 

last week driving under the influence. 

MR. MCEACHRAN: So they're both DUI cases? 

JUROR NO. 50: There was some similar charges but 

they're two separate charges. 

20 MR. MCEACHRAN: As far as that experience you were 

21 given instructions? 

22 JUROR NO. 50: Yes. 

23 MR. MCEACHRAN: Were you able to follow those? 

24 JUROR NO. 50: Yes, sir. 

25 MR. MCEACHRAN: As far as the instructions, let's 
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1 say that as you were looking at that case, the DUI, 

2 driving under the influence, let's say you saw a term 

3 there that you thought intoxication meant something 

4 different; what did you do? 

5 JUROR NO. 50: It was challenging. We had some 

6 little gray issues that were challenging but we were 

7 

8 

9 

able to overcome that. So we were able to make the 

decision. 

MR. MCEACHRAN: As far as the instructions when 

10 you started did you understand those terms as they were 

11 defined or was it a little different than what you 

12 thought? 

13 JUROR NO. 50: Ninety-nine percent. 

14 MR. MCEACHRAN: Different? 

15 JUROR NO. 50: Well, you're not able to use a 

16 dictionary, not able to use any reference materials. 

17 You have to use what's in your mind and mingle that 

18 with the other jurors. 

19 MR. MCEACHRAN: And use that with the 

20 instructions? 

21 

22 

23 

24 

25 

JUROR NO. 50: Correct. Solely the instructions. 

That's all you're able to utilize that's in writing. 

MR. MCEACHRAN: Anyone else on this side? Juror 

No. 41, did you serve as a juror, too? 

JUROR NO. 41: I did. It was a long time ago, I 
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1 think about 20 years ago. It seems like maybe it's a 

2 personal damage, a speeding car hitting another car 

3 going the wrong way on a one way street. 

4 MR. MCEACHRAN: Was it civil damages then or 

5 criminal case? 

6 JUROR NO. 41: I'm sorry. 

7 MR. MCEACHRAN: Hard to remember? 

8 JUROR NO. 41: Yeah. 

9 MR. MCEACHRAN: Did the case actually go to you 

10 

11 

12 

13 

14 

15 

then as a juror? 

JUROR NO. 41: Yes, it did. 

MR. MCEACHRAN: Did you deliberate with your 

fellow jurors? 

JUROR NO. 41: Yes, we did. 

MR. MCEACHRAN: What kind of experience was that 

16 for you? 

17 JUROR NO. 41: It was a fairly positive 

18 experience. I do remember kind of struggling with 

19 there was one little detail that I thought kind of 

20 played into the outcome. I remember kind of stating 

21 that to the person who was in charge. That's all that 

comes back. Sorry. 22 

23 MR. MCEACHRAN: Over on this side. Number 49, you 

24 were a juror, too? 

25 JUROR NO. 49: Yeah, 10 years ago, domestic 
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1 violence, guy beating on his wife. 

2 

3 

4 

5 

6 

7 

MR. MCEACHRAN: Criminal case then? 

JUROR NO. 49: Yes. 

MR. MCEACHRAN: Was that a good experience? 

JUROR NO. 49: Yeah. Yeah. 

MR. MCEACHRAN: Relatively good? 

JUROR NO. 49: Sure. Oh, yeah. I've seen the 

8 system work and it does work. 

9 MR. MCEACHRAN: Number 35, did you raise your 

10 hand? 

11 

12 

JUROR NO. 35: Yes, I did. It was 25 years ago. 

It was a DUI and a hit and run case. 

13 MR. MCEACHRAN: So they were criminal cases? 

14 JUROR NO. 35: They were criminal cases. 

15 MR. MCEACHRAN: Did that actually go to the jury? 

16 JUROR NO. 35: Yes. 

17 MR. MCEACHRAN: Did you deliberate with your 

18 fellow jurors? 

19 JUROR NO. 35: Yes. 

20 MR. MCEACHRAN: What did you think about that 

21 experience? 

22 JUROR NO. 35: Well, 25 years ago what I remember 

23 mostly about the experience I was eight months 

24 pregnant. Yeah, we did. We followed the instructions 

25 and took time deliberating is what I remember. 
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17 

MR. MCEACHRAN: Any other hands over here? Number 

20. 

JUROR NO. 20: Quite a long time ago. In fact, 

one was out, I believe, in Everson, it was a DUI case 

where the jury did deliberate on it. And the next one 

was here in Bellingham. I don't know exactly what it 

was called, it was an accident on the freeway up by 

Blaine and the gentleman had a mental condition. 

MR. MCEACHRAN: That was a criminal case? 

JUROR NO. 20: Yes. 

MR. MCEACHRAN: Did you feel those were good 

experiences? 

JUROR NO. 20: Very good experiences. They were 

great experiences. 

MR. MCEACHRAN: Juror No. 33, you raised your 

hand, too. 

JUROR NO 33: Yes. About 25 years ago. One was a 

18 car wreck that happened before they put in the freeway 

19 out there and a lady had been killed. And then one was 

20 the fire up here on Holly Street. And the other one a 

21 gentleman that had died changing a blade on a forklift. 

22 MR. MCEACHRAN: Those were civil? Were they 

23 criminals? 

24 

25 

JUROR NO. 33: No, just insurance. 

MR. MCEACHRAN: Anyone over here? 
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1 JUROR NO. 17: I've been on three trials already. 

2 First one was about 20 years ago. A woman was hurt in 

3 the hospital. She was suing the hospital. Second was 

4 minor in possession of alcohol. And third one was a 

5 woman in possession of a illegal substance. 

6 MR. MCEACHRAN: As far as the third one, was that 

7 the most recent? 

8 JUROR NO. 17: Yeah. The last two were here in 

9 Whatcom County four years ago and two years ago. 

10 MR. MCEACHRAN: What did you think about those 

11 experiences? You had a variety. 

12 JUROR NO. 17: Positive experience. Really 

13 challenging in court because there were issues with the 

14 facts and thinking through them. 

15 MR. MCEACHRAN: Any others? Juror No. 44. 

16 JUROR NO. 44: I have been on two juries and one 

17 was about 30 years ago and one was a couple years ago. 

18 First one was grand larceny in Whatcom County and the 

19 other one was an assault case on federal jury in 

20 Seattle. 

21 

22 

23 

24 

25 

MR. MCEACHRAN: Good experiences for you? 

JUROR NO. 44: They were. 

MR. MCEACHRAN: How many people felt elated when 

they got the summons in the mail that they had this 

term to serve as jurors? Raise your hands if you were 
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1 elated. 

2 Juror No. 17, there really were a number of you 

3 that have served more than a couple of times. How do 

4 you feel about that? Did you think, gosh, I've served, 

5 do I need to be serving again? Do you have any 

6 feelings like that? 

7 JUROR NO. 17: This my third time in the last six 

8 years. I want to share the privilege with others. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MCEACHRAN: Juror No. 20, what do you feel? 

You have served a number of times in the past few 

years, too. 

JUROR NO. 20: Well, different levels. So this is 

very interesting being here at this time. New 

technology and the way things have changed. So it's 

different. 

MR. MCEACHRAN: Do you feel that this is a civic 

responsibility, if I could start with you, No. 17? 

JUROR NO. 17: Absolutely. 

MR. MCEACHRAN: Why do you feel that? 

JUROR NO. 17: This is what it takes to be an 

American. Everybody works together to keep the system 

working properly. So, some sacrifices. 

MR. MCEACHRAN: Number 20? 

JUROR NO. 20: I'm a U.S. citizen and I do firmly 

believe in carrying out my duty as a citizen. 
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1 MR. MCEACHRAN: In the experience that you have 

2 had, No. 20, did you feel the system worked the way 

3 that you feel it should in a democratic society? 

4 JUROR NO. 20: Yes 1 it did. My past two 

5 experiences as a juror, yes. 

6 MR. MCEACHRAN: Juror No. 20, you mentioned one 

7 thing, you said it was exciting or at least 

8 interesting. Exciting is probably sort of an extension 

9 of what you said, but you said it was interesting to 

10 serve at a time when technology has changed. 

11 JUROR NO. 20: Just, for example, the new 

12 proceedings of the questionnaires and the new 

13 procedures, the system, and seems to be like a little 

14 more efficient. I don't know. It's different. Like, 

15 for example, the first one was out in Everson and with 

16 the courts there and it was very, I'm not saying that 

17 there was anything low rating about it or anything, but 

18 at the time it was, I mean, it was the best that could 

19 be expected. But now it's just the way things go. 

20 MR. MCEACHRAN: You feel that technology has 

21 improved as far as just the procedures? 

22 

23 

JUROR NO. 20: Just the procedures, yes. 

MR. MCEACHRAN: Do you look at technology in other 

24 ways in criminal justice at all? Have you followed any 

25 of those things? 
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2 

3 

JUROR NO. 20: No. 

MR. MCEACHRAN: Do you ever watch CSI on TV? 

JUROR NO. 20: My daughter forces me to but I 

4 can't watch Extreme Makeover. 

5 MR. MCEACHRAN: So you have seen that. Juror No. 

6 7, have you seen that, also? 

7 JUROR NO. 7: Yes. 

8 MR. MCEACHRAN: You haven't served as a juror 

9 before? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

JUROR NO. 7: No. 

MR. MCEACHRAN: Juror No. 19, have you seen that 

show? 

JUROR NO. 19: Yes. 

MR. MCEACHRAN: Looking at your service do you 

feel your service was exciting? 

JUROR NO. 19: I've been instructed a number of 

times. It's not as exciting and glamorous as on 

television. 

MR. MCEACHRAN: Number 20, would you agree with 

20 that, it wasn't as exciting? 

21 JUROR NO. 20: Exactly. 

22 MR. MCEACHRAN: Would you hold us to the same 

23 standard that within about half an hour we have to 

24 solve crimes and come up with evidence that may take 

25 months to do but it's all done in 10 minutes? Will you 
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hold us to that same standard, No. 25? 

JUROR NO. 25: No, I would not. 

MR. MCEACHRAN: Has anyone served as a manager in 

4 a business? Juror No. 25, let's talk to you. Have you 

5 had the capacity to hire and fire people? 

6 JUROR NO. 25: Yes. 

7 MR. MCEACHRAN: When you're looking at, let's say, 

8 firing someone, if that's a decision how do you 

9 approach that? How would you do that? 

10 JUROR NO. 25: I'd do it through a due process in 

11 which behavior is documented. If it's unacceptable an 

12 employee is counseled and given every chance to change 

13 that behavior. And if he or she continues to do that, 

14 or other types of acts that are unacceptable and 

15 against policy and so grievous that they need to be 

16 terminated, then that has to be done through a series 

17 of steps all clearly documented, clearly explained to 

18 the employee, and then when the time comes it has to be 

19 done as fairly as possible. 

20 

21 

22 

23 

24 

MR. MCEACHRAN: Number 40, have you had that same 

experience with you a manager and have you had to hire 

and fire people? 

JUROR NO. 40: Indeed. Very similar system. 

MR. MCEACHRAN: The process that Juror No. 25 

25 mentioned? 
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JUROR NO. 40: Right. 

MR. MCEACHRAN: Also was there another hand over 

here? 

JUROR NO. 50: I've been a manager but not hiring 

and firing. 

JUROR NO. 49: I hired and fired. Working with 

7 people usually you I've only had to fire one and I 

8 have had 35 work for me. Usually you work with them. 

9 

10 

11 

Generally you can get through it. At times it's gut 

wrenching but that's the last resort. 

MR. MCEACHRAN: But you try to work with them? 

12 JUROR NO. 49: Try to, very hard, yeah. 

13 MR. MCEACHRAN: Juror No. 25, the process that you 

14 have described, let's say that you had a left-handed 

15 employee and you really had a deep-seated prejudice 

16 against left-handed people. So you saw this 

17 left-handed employee and you're having problems with 

18 him, would that be a reason, if you have problems 

19 working with him but you hadn't gone through all the 

20 

21 

steps, to let him go? 

JUROR NO. 25: No. It's a subjective opinion that 

22 would not -- as a manager when you take those kinds of 

23 actions you have to be able to defend them and there's 

24 no way that would be defendable in a court of law and 

25 that's the way you have to look at them. You have to 
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2 

3 

follow not only internal policies hoping that they're 

sound but also the laws of the land. 

MR. MCEACHRAN: Let's just take the reverse side 

4 so we've got the one bias. Let's say you have worked 

5 with this individual and nothing you have done has been 

6 able to correct the behavior that is unacceptable. But 

7 when you talk to him you realize his birthday is coming 

8 up, it's the week that you want to bring him in to have 

9 this termination conversation. Would you look at that 

10 and think, gosh, it's near his birthday, he certainly 

11 hasn't rectified these problems. Would you look at 

12 that and decide you wouldn't do it because of that? 

13 JUROR NO. 25: No, I wouldn't. 

14 MR. MCEACHRAN: Why not? 

15 JUROR NO. 25: Because you're bringing emotion 

16 into that decision. That's perhaps a little different 

17 than compassion. If you had said that this employee 

18 was undergoing personal trauma because of sickness in 

19 the family or something like that, then I might be more 

20 willing to extend that person's employment if I thought 

21 that ultimately he or she would be recoverable as a 

22 employee after their situation was mitigated. 

23 

24 

25 

MR. MCEACHRAN: Juror No. 40, how do you feel 

about the last issue that Juror No. 25 mentioned? 

JUROR NO. 40: Indeed it's a judgment call but I 
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would agree that a birthday wouldn't be an excuse. 

However, if there was some sort of trauma that the 

3 employee was going through I would consider that. 

4 MR. MCEACHRAN: Juror No. 49? 

5 JUROR NO. 49: You have to keep the emotions out 

6 of it. You're hired to do a job and you're not being 

7 fair to your manager above. And if you can't handle 

8 that job you shouldn't have that job. 

9 MR. MCEACHRAN: If in deciding a case like this 

10 that the instruction indicated no matter how much 

11 prejudice there is prejudice cannot make an innocent 

12 person guilty, no matter how much sympathy there is 

13 sympathy cannot make a guilty person innocent. Would 

14 you agree with that? 

15 

16 

JUROR NO. 49: Oh, yes. 

MR. MCEACHRAN: Do you think in a court of law 

17 that we have the same type of decisions, that you're 

18 looking at the facts and deciding solely on the facts? 

19 JUROR NO. 49: Yes. 

20 

21 

22 

23 

24 

25 

MR. MCEACHRAN: Do you think it should be devoid 

of prejudice? 

JUROR NO. 49: Definitely. 

MR. MCEACHRAN: Do you think it to be devoid of 

sympathy? 

JUROR NO. 49: It has to be. Base it on the facts 
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1 and vote accordingly. 

2 MR. MCEACHRAN: Number 25? 

3 JUROR NO. 25: I agree. 

4 MR. MCEACHRAN: Number 40, could you? 

5 JUROR NO. 40: Yes. 

6 MR. MCEACHRAN: Has anyone one here been the 

7 victim of a crime? Juror No. 12, I'll talk to you. 

8 What type of situation? 

9 JUROR NO. 12: My first year in college I was 

10 mugged at gunpoint. 

11 MR. MCEACHRAN: Was that at Western here? 

12 JUROR NO. 12: No, that was in California. 

13 MR. MCEACHRAN: Was anything done? Did you report 

14 that to the law enforcement authorities? 

15 

16 

17 

18 

JUROR NO. 12: I did. 

MR. MCEACHRAN: Anything that resulted from that? 

JUROR NO. 12: There was no follow-up. 

MR. MCEACHRAN: Did you feel it was a good job or 

19 bad job by law enforcement? 

20 JUROR NO. 12: I found it was a pretty tall order 

21 to find the suspect given the description because so 

22 many people met it and I really didn't have enough to 

23 go on. I'm sure they did what they could. 

24 MR. MCEACHRAN: Did you carry any feelings one way 

25 or the other about the system as it related to that 
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1 experience? 

2 

3 

4 

JUROR NO. 12: No, I didn't. No. It was a 

difficult situation. 

MR. MCEACHRAN: Over here, I think Juror No. 4. 

5 JUROR NO. 4: Two vehicle thefts and then stolen 

6 tools out of the back of my truck. And then the third 

7 time I caught the guy and he took off but I stopped or 

8 I caught him when he was doing it. 

9 

10 

11 

MR. MCEACHRAN: But he escaped from you? 

JUROR NO. 4: Yes. 

MR. MCEACHRAN: Did you report any of these to law 

12 enforcement? 

13 JUROR NO. 4: All three of them. 

14 MR. MCEACHRAN: Was anyone apprended or anything 

15 done with that? 

16 JUROR NO. 4: No. 

17 MR. MCEACHRAN: How did you feel about the 

18 response from law enforcement? 

19 JUROR NO. 4: Well, the vehicle thefts, seems like 

20 there's a large number of them so I guess they do what 

21 they can with it. If there's a group of people doing 

22 it you might, they might lump you together with, say, 

23 like if there's a gang of people breaking in, maybe 

24 they'll find some evidence. But as an individual they 

25 came out and did the report and that was about it. 
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1 MR. MCEACHRAN: Did you feel disappointed in them 

2 or just disappointed that there was no resolution? 

3 JUROR NO. 4: More just ticked off that people 

4 can 1 t respect another person 1 s property. 

5 MR. MCEACHRAN: Would that influence you at all in 

6 sitting as a juror in this case? 

7 JUROR NO. 4: You know, only if the evidence was 

8 obvious. But it 1 s hard to say. 

9 MR. MCEACHRAN: Juror No. 3, did you indicate yes? 

10 JUROR NO. 3: Yes. I have had my car broken into, 

11 my tools stolen, my tires slashed. And once somebody 

12 broke into our house while we were there and stole some 

13 stuff out of the front room. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MCEACHRAN: Was this all in Whatcom County? 

JUROR NO. 3: No, this was in Oakland, California. 

MR. MCEACHRAN: All of those? 

JUROR NO. 3: Uh-huh. 

MR. MCEACHRAN: How long have you been living in 

Whatcom County? 

JUROR NO. 3: Six years. 

MR. MCEACHRAN: You 1ve had no problems here? 

JUROR NO. 3: No. 

MR. MCEACHRAN: Juror No. 1? 

JUROR NO. 1: Property theft. Our home was broken 

into a few years ago. 
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1 MR. MCEACHRAN: Anyone apprended? 

2 JUROR NO. 1: No. 

3 MR. MCEACHRAN: Any feelings one way or the other? 

4 JUROR NO. 1: Disappointment with people that do 

5 that type of activity. But it's essentially an 

6 unsolvable crime. 

7 MR. MCEACHRAN: Juror No. 5, did you raise your 

8 hand? 

9 JUROR NO. 5: No. 

10 JUROR NO. 17: My car was broken into. 

11 MR. MCEACHRAN: Anyone apprended after that 

12 occurred? 

13 JUROR NO. 17: No. I don't even remember if I 

14 reported it. They stole some tools. 

15 MR. MCEACHRAN: Juror No. 34? 

16 JUROR NO. 34: I own a chain of restaurants so we 

17 have been broken into a number of times. 

18 MR. MCEACHRAN: That's all in Whatcom County? 

19 JUROR NO. 34: Some in Whatcom County. 

20 MR. MCEACHRAN: Any apprehension in the cases? 

21 JUROR NO. 34: In some cases, yes. 

22 MR. MCEACHRAN: Were you involved in the 

23 prosecution? 

24 JUROR NO. 34: No. I mean, we reported it and 
-

25 they come out and do the report. 
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MR. MCEACHRAN: Anyone ever arrested for that? 

JUROR NO. 34: Yes. 

MR. MCEACHRAN: Did you ever get anything back? 

JUROR NO. 34: Restitution, but, you know, 1 1 11 

never see that. 

JUROR NO. 30: We had our car broken into a couple 

of times but no one was ever arrested. 

JUROR NO. 23: Twenty years ago I was living in 

L.A. and my car was broken into. I had a watch and a 

couple cameras stolen. The car 1 s recovered and 

basically petty theft. 

MR. MCEACHRAN: Juror No. 50, you raised your 

hand. 

JUROR NO. 50: Sixteen years ago, theft from a car 

and a report was written up but no charges were given. 

MR. MCEACHRAN: No one was found? 

JUROR NO. 50: No. 

18 MR. MCEACHRAN: Number 26? 

19 JUROR NO. 26: In February my car was broken into 

20 and identity theft and I picked the person out of a 

21 line up. The case is pending. I received paperwork 

22 from your office for restitution. I don 1 t know what 1 s 

23 happening. My car was broken into again at Northwest 

24 Honda. And then my house was burglarized about eight 

25 years ago. 
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1 MR. MCEACHRAN: So a couple of car break-ins and a 

2 house situation. What kind of feelings do you have 

3 about this? 

4 JUROR NO. 26: It's frustrating to be a victim of 

5 identify theft. It's a lot of work and I had to deal 

6 with the Blaine Police Department, Bellingham Police 

7 Department, Whatcom County Sheriff's Office. It's a 

8 lot of work. I probably won't see any restitution, 

9 that's what I imagine. 

10 MR. MCEACHRAN: I think 41. 

11 JUROR NO. 41: I dealt with a lot of shoplifting 

12 in my stores. 

13 

14 

15 

16 

17 

MR. MCEACHRAN: What type of stores do you have? 

JUROR NO. 41: Adelphi Book and Gift Shop. 

MR. MCEACHRAN: Was that in Whatcom County? 

JUROR NO. 41: Yes, Lynden. 

MR. MCEACHRAN: As far as shoplifting, did you 

18 have to take an active role in that? 

19 JUROR NO. 41: There was a time when I chased a 

20 person down the street. 

21 MR. MCEACHRAN: Did you catch them? 

22 JUROR NO. 41: Well, the adrenalin was running 

23 high. Yes, I did. 

24 MR. MCEACHRAN: Have you turned any of this over 

25 to law enforcement? 

87 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

JUROR NO. 41: We did. There was probably half a 

dozen cases we actually caught. 

MR. MCEACHRAN: Was the response good, bad, 

indifferent? 

JUROR NO. 41: I think it was good. They dealt 

with the people. 

MR. MCEACHRAN: Number 29, did you raise your 

hand? 

JUROR NO. 29: Yes. 

MR. MCEACHRAN: Have you had a similar experience? 

JUROR NO. 29: Burglarized. 

MR. MCEACHRAN: Anyone apprended on the basis of 

those crimes or not? 

JUROR NO. 29: No. 

MR. MCEACHRAN: Do you have any feelings one way 

or the other about that? 

JUROR NO. 29: The response was okay. 

MR. MCEACHRAN: Juror No. 21? 

JUROR NO. 21: I had a home broken into and 

checkbook, credit cards and handgun stolen. The 

21 handgun was returned, but then about five years. It 

22 was used in another crime. I drive long haul truck. I 

23 was broken into in Oakland, California. Once it was a 

24 professional ring and the police do not, they wouldn't 

25 even come into that area one at a time. 
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MR. MCEACHRAN: This was not a Whatcom County 

issue? 

JUROR NO. 21: No, Oakland, California. 

MR. MCEACHRAN: You've heard a number of problemsi 

Juror No. 34, why do you think we have these problems 

in our community here? 

JUROR NO. 34: I think it's just society. It is 

what it is. 

MR. MCEACHRAN: What do you think can be done 

about it? 

JUROR NO. 34: Well, from my location we have 

alarm systems and all that kind of stuff and they find 

a way. 

MR. MCEACHRAN: Juror No. 26, what do you think 

15 the reason is that we are having this number of 

16 incidents? 

17 JUROR NO. 26: I know when I was quite involved 

18 with his name is Mike Shannon and it was all drug 

19 related from what I understand. I'm a little 

20 frustrated because he was released from jail and 

21 continued on and admitted to 50 car prowls. So he 

22 knows the system and they're backlogged and not enough 

23 room in the jails. But I think that was drug related, 

24 my burglary. I don't know. I think they thought it 

25 was kids. When I was burglarized at Northwest Honda it 
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1 was just my CD player and Northwest Honda, they didn't 

2 have security, my car was there for a tune-up 

3 overnight. So a lot of factors, I guess. 

4 MR. MCEACHRAN: What do you think can be done to 

5 improve this, to really stop this type of crime? 

6 JUROR NO. 26: There's quick fixes. Make more 

7 room in jails. They've been talking about getting more 

8 judges so cases can be heard faster. Society needs a 

9 whole lot of help and I think that goes back to 

10 childhood personally and families and the divorce rate. 

11 So there's quick fixes and there are more long-term. 

12 But I don't know that we can as a society. 

13 MR. MCEACHRAN: Do you think the family is a 

14 critical component to this problem? 

15 JUROR NO. 26: Absolutely. I think a lot of it is 

16 back from childhood and just abuse and abandonment and 

17 I work with children so I see it. 

18 THE COURT: Mr. McEachran, I'm going to have to 

19 interrupt at this point. We are going to take the noon 

20 recess, ladies and gentlemen. I'm going to ask that 

21 you be back in the courtroom at 1:30 and we'll 

22 reconvene at 1:30. Hope you have a good lunch. Please 

23 don't discuss the case along yourselves or with anyone. 

24 (Recess taken.) 

25 
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AFTERNOON SESSION 

MONDAY, JUNE 27TH, 2005i 1:42 P.M. 

THE COURT: Mr. Stearns? 

MR. STEARNS: Thank you. One of the problems for 

5 me when I'm doing voir dire is I tend to speak really 

6 softly which translates into everybody else probably 

7 speaking softly. So I always ask the court reporter to 

8 make sure that I'm being heard. And likewise I hope 

9 that everybody remembers that my soft voice doesn't 

10 translate into an excuse for everyone to speak softly 

11 as well. 

12 Voir dire is really an important part of the case. 

13 I know this is kind of perhaps a frustrating part for 

14 you because you're being asked all these questions and 

15 being put to make your opinions and told that right 

16 answers are going to put you up there or kick you out 

17 for some reason. It's really not about that. 

18 What we are really doing here is we are really 

19 trying to get people who feel like they can sit on this 

20 jury and be fair and impartial and that's the whole 

21 goal of this. That's why we ask all these personal 

22 questions and make you jump through all of this and 

23 answer all of these things when you probably don't want 

24 to answer and why you don't even have to listen to us 

25 talk about this all the time. 
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I know we have already had the opportunity with a 

bunch of folks to speak about things that they felt 

uncomfortable with back in chambers and the nine of us 

rather than fifty of you. It 1 s probably even not that 

5 much personal but if you do feel there is something I 

6 ask you about, or Mr. McEachran when he later speaks to 

7 you again, that you feel uncomfortable speaking about, 

8 please let us know and please ask to have that heard in 

9 chambers because, like I say, the goal here is to find 

10 people who feel this is the right case for them. 

11 It is a reality that some cases are very difficult 

12 for some people to sit on because of the personal 

13 

14 

15 

16 

experiences that they have had in their past. Frankly, 

rape charges are some of the hardest for people to sit 

on and some of the hardest charges for people to say, 

yes, I can walk up there, sit there and decide this 

17 only on what I hear and not based upon emotion or 

18 feelings that I have. So it 1 s a perfectly natural, I 

19 think, emotion to feel. It 1 s perfectly fine for you to 

20 say that and perfectly fine for you to say that you 

21 can 1 t be fair. And nobody judges you less for that at 

22 all. 

23 Now, you are going to hear evidence or you are 

24 going to hear allegations that this is, like I say, a 

25 sexual assault case. Is there anybody here who thinks 
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that that's okay? Sexual assault? Anybody here think 

it's okay to assault anybody? Of course not. Right? 

3 Like I was saying, this is a very difficult thing. 

4 Is there anybody here who feels that the fact that 

5 this is a sexual assault case, and you aren't going to 

6 hear any allegations that there was a consensual 

7 defense or relationship or anything like that, does 

8 anybody feel that they cannot sit on a home invasion or 

9 the allegations are that this is a home invasion rape, 

10 does anybody feel just knowing that about this case 

11 they can't sit on this, that they can't be fair? 

12 (No response.) 

13 

14 

MR. STEARNS: I want to talk about some of the 

issues that Mr. McEachran started with. First one I 

15 want to talk about is the presumption of innocence. 

16 I'm going to start with Juror No. 1. 

17 Let me ask you, when you walked into the courtroom 

18 today did you say I wonder what it was that that man 

19 sitting at the defense table did? 

20 JUROR NO. 1: You had already told us. 

21 MR. STEARNS: Had I already told you? Of course I 

22 did. The questionnaire. 

23 JUROR NO. 1: What he was accused of, not what he 

24 did. What he is accused of. 

25 MR. STEARNS: I apologize. Knowing that he is 
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1 accused of that, do you think you can put that aside to 

2 say you will still presume that he is innocent and that 

3 in fact he didn't do anything? 

4 JUROR NO. 1: That would be my duty to do that. 

5 MR. STEARNS: Can you do that? How about you, No. 

6 3, can you do that? 

7 JUROR NO. 3: Yes. 

8 MR. STEARNS: Do you understand or do you agree 

9 with me, No. 3, that that's probably not a way you 

10 might do things in real life; in real life we don't 

11 necessarily wait until we have heard everything and 

12 make up our minds about things? 

13 JUROR NO. 3: Probably everybody thinks they're 

14 pretty good at this, but I think I'm pretty good at 

15 that. 

16 MR. STEARNS: At waiting to hear? 

17 JUROR NO. 3: At waiting to hear, to give somebody 

18 else the benefit of doubt. 

19 MR. STEARNS: How about you, No. 30, do you agree 

20 or disagree with that? 

21 JUROR NO. 30: I agree with that. 

22 MR. STEARNS: That you wait until you heard 

23 everything before you make up your mind? 

24 JUROR NO. 30: I don't try to make a snap judgment 

25 about a person. I think somebody will say something 
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and you can't take it personally. 

MR. STEARNS: Number 5, how do you feel about 

that? Do you think that you can put aside maybe your 

natural feelings to make a decision about something and 

wait until you have heard everything? 

JUROR NO. 5: I would say that's what I'd try to 

do. It bothers me sometimes to hear news, you will 

8 hear an announcer making an opinion or something. I 

9 don't like to do that. I want to hear what's going on 

10 and I wonder how people can come to conclusions without 

11 hearing everything frankly. 

12 MR. STEARNS: Number 6, do you agree or disagree 

13 with that? 

14 JUROR NO. 6: I agree. As a member of the jury I 

15 want to hear both sides, of course. 

16 MR. STEARNS: In real life do you want to hear 

17 both sides? 

18 JUROR NO. 6: Oh, yes, of course. Especially as a 

19 member of the jury. 

20 MR. STEARNS: In fact, you're going to be told 

21 you're going to hear not just both sides, I will talk 

22 about that in a minute, but you have to wait until you 

23 have heard everything before you can make up your mind. 

24 

25 

JUROR NO. 6: Yes. 

MR. STEARNS: Let me ask you something about that 
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1 because I know that you have said you want to hear both 

2 sides. This is another place where the world is very 

3 different than it is, in this courtroom. You're going 

4 to hear Mr. McEachran has the burden of proof, the 

5 burden of persuasion. And, in fact, I can sit there 

6 and ask not a single question, not do anything other 

7 than sit on my hands and that's what the court says I 

8 can do. In fact, he still, under those circumstances, 

9 has the entire burden of persuasion. If he doesn't 

10 meet that burden under that circumstance, what's your 

11 obligation? Not hearing both sides, you only hear one 

12 side of the story. 

13 JUROR NO. 6: Well, I wouldn't think it would be 

14 very fair but I would judge according to the 

15 information that I got. 

16 MR. STEARNS: If he doesn't meet his burden. 

17 

18 

JUROR NO. 6: Then I.wouldn't condemn the person. 

MR. STEARNS: Feel frustrated that you couldn't 

19 have heard both sides? 

20 JUROR NO. 6: Oh, yes, very much. 

21 MR. STEARNS: Do you agree or disagree with No. 6, 

22 No. 23? 

23 JUROR NO. 23: Yeah, pretty much so. Obviously we 

24 would expect the defense to do more than sit on your 

25 hands, but we realize that the burden is on the 

96 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

prosecutor to provide the proof to show that. Innocent 

until proven guilty, he has to be proven guilty. 

MR. STEARNS: If the State were not able to 

provide that proof and I'm hoping not to sit on my 

hands but if I did 

JUROR NO. 23: We know you won't. 

MR. STEARNS: --you'd be able to say I'm okay 

that I've not heard another side to the story and find 

the defendant not guilty under the circumstances? 

JUROR NO 23: That's fine. 

MR. STEARNS: I mean, this is a very difficult 

12 question and I'm going to probably spend more time 

13 talking about this question than anything else during 

14 this voir dire because I think it's the hardest concept 

15 because it is so different than life experience. In 

16 life you listen, you have got to listen, you listen to 

17 both sides, who broke the milk bottle, and you make up 

18 

19 

your mind depending how they acted. In the courtroom 

you don't do that. Mr. McEachran has the entire burden 

20 of persuasion and I can sit here and do nothing, not 

21 ask one question, and if he does not meet that burden 

22 you have to find the defendant not guilty. That's the 

23 way the system is built based upon the principles of 

24 the State bringing the charges and the enormous 

25 consequences the defendant has. Number 12, do you 
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think it's fair or unfair? 

JUROR NO. 12: I think if he has an opportunity to 

speak and tell everything that they're wanting to tell, 

then that is fair. 

MR. STEARNS: Is it fair that I don't have to 

present evidence? 

JUROR NO. 12: Yes because, as you say, he is 

innocent until proven otherwise. 

MR. STEARNS: Number 14, do you agree with that? 

JUROR NO. 14: Yes. 

MR. STEARNS: Now, I want to talk specifically 

about the decision of a defendant not to testify, and 

you will hear from the court that a defendant is not 

under an obligation to testify. Now, some people say 

that you testify or anybody that testifies is doing it 

in their own self-interest. In fact, that is another 

instruction you may hear from the court that. The 

defendant does have an interest in the outcome of the 

case. So a defendant who testifies is damned because 

they have an interest in the case. Other people say a 

21 person who chooses not to t·estify obviously has 

22 something to hide and so I'm going to hold that against 

23 him in some way. 

24 

25 

Number 34, how do you feel about that? Do you 

feel one way or the other on that? 
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JUROR NO. 34: No. I think it's a right not to 

testify as you said before. 

MR. STEARNS: Do you agree that it can be a damned 

if you do, damned if you don't situation? 

JUROR NO. 34: Yeah. 

MR. STEARNS: Number 17, how do you feel about 

that? 

JUROR NO. 17: I think what happens is you get to 

9 a point where you have heard the evidence then you 

10 weigh whether he should go up or not. Some instances 

11 some jurors would say why didn't he take the stand. 

12 MR. STEARNS: If you hear the instruction from the 

13 judge in this case that the defendant is not required 

14 to take the stand, are you able to not hold that 

15 

16 

against him? 

JUROR NO. 17: Sure. Whatever the judge tells us, 

17 I believe I can follow those instructions. 

18 MR. STEARNS: Number 31, how do you feel about 

19 that, the question of whether or not a defendant should 

20 testify and if he chooses not to testify would you hold 

21 that against him? 

22 JUROR NO. 31: No. I feel that you should be able 

23 to represent. 

24 MR. STEARNS: Do you think it's fair one way or 

25 the other that he doesn't have to testify? 
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JUROR NO. 31: I'm not sure on that. I don't know 

if he doesn't want to. You're his spokesperson. 

MR. STEARNS: Right. If he chooses not to 

testify, I'm sorry I'm trying to be clear, would you 

hold it against him? 

JUROR NO. 31: No. 

MR. STEARNS: Is there anybody here who feels -

I'm talking about in the context of this case you're 

going to hear witnesses who are going to get on the 

stand and they're going to tell you he went into the 

their house and he raped them. Under those 

circumstances is there anybody here who feels that 

without hearing from Mr. Coggin you cannot be fair? 

JUROR NO. 3: I'm not sure if I can be. I mean, 

15 if lacking him trying to defend himself at all and then 

16 there's people who have this allegation and nobody is 

17 saying anything to the contrary, that would seem pretty 

18 damning to me. 

19 MR. STEARNS: Do you think it would trouble you if 

20 he did not take the stand to tell his side of the 

21 story? 

22 JUROR NO. 3: It wouldn't trouble me if he didn't 

23 take the stand but there would have to be some other 

24 proposal of what actually happened. 

25 MR. STEARNS: Something at least that I put on as 
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an alternative theory? 

JUROR NO. 3: Exactly. 

MR. STEARNS: Without that you don't think you 

4 will be able to? 

5 JUROR NO. 3: Well, I think I'd be able but I 

6 think I'd have to find him guilty. If that's all I 

7 heard, if all I heard is people coming in and saying 

8 that he came into their house and raped them and nobody 

9 said anything to the contrary, I mean, that's the 

10 alternative, yeah, I'd have to. 

11 MR. STEARNS: I guess maybe I'm not -- I'm never 

12 as clear as I would like to be. What I'm saying, and 

13 I'm trying to put it in terms of I think, these cases 

14 are very difficult and I think anytime you have a rape 

15 case you really have to think very critically on these 

16 issues. And why I'm trying to make it so stark that 

17 the State has to put this evidence on and we don't have 

18 to put this evidence on is to try to really explain 

19 where this burden of proof is and what a difficult 

20 concept I believe this is. 

21 It is highly likely that you will not hear from 

22 Mr. Coggin in this case. That doesn't mean -- when I 

23 

24 

said earlier the defense attorneys can sit on their 

hands, I don't intend to but it is highly likely that 

25 you will not hear from Mr. Coggin in this case. Does 
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that make you feel, knowing that you probably won't 

hear from him but you will hear a defense, do you 

believe that you can be fair in this case? 

JUROR NO. 3: I believe I could be fair. 

MR. STEARNS: Does anybody else feel knowing that 

it may be that the defendant does not choose to testify 

in this case that they cannot be fair under those 

circumstances? 

JUROR NO. 15: Why wouldn't you want to defend 

yourself? 

THE COURT: Could I see counsel at the bench for 

just a moment, please? 

(Discussion between court and 
counsel outside the hearing 
of the jury panel.) 

THE COURT: Let me say for Juror No. 15's benefit, 

it may frustrate you but this is the process for the 

attorneys to ask questions of you, not for the jury to 

ask questions of the attorneys. Okay? 

MR. STEARNS: I'm sure it will not be the first 

time I frustrate you. I think I've already done it 

several times so I'm sorry about that. 

Now, along the same lines, I want to ask you, 

there are witnesses the State may need to present in a 

case that oftentimes a defense attorney may not need to 

cross-examine because the issue is not an issue that is 
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1 in dispute. So, you may hear some evidence about a 

2 particular type of issue in a case and the State, 

3 because it has the burden of proof to present evidence 

4 on that issue when it is not an issue, the defense may 

5 not or does not need to cross-examine on that 

6 particular issue. That may in fact happen in this 

7 case. Some people are uncomfortable with a defense 

8 attorney who chooses not to cross-examine a particular 

9 witness even though that issue isn't an issue that is 

10 in dispute. 

11 Does anybody feel that if a particular witness, 

12 like I say, on an issue that is not in dispute were not 

13 cross-examined that they would have a problem with 

14 that? No. That just makes sense, right? That when 

15 something is not an issue that's in dispute, that 

16 there's no need to ask questions of that person and 

17 nobody feels they can be unfair simply because of that, 

18 do they? 

19 I think this is perhaps a difficult question as 

20 well that I'd ask you to think about. Obviously you 

21 heard there are a great number of charges relating to a 

22 great number of issues here. Oftentimes in cases you 

23 will hear that only some of those criminal offenses are 

24 at issue and in fact some of the charges that are at 

25 issue are not contested and that the defendant may be 
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guilty of part of the charges that are being alleged 

against him and not other charges. 

Now, under those circumstances, No. 14, if you 

4 knew that some of what the State is alleging is in fact 

5 true and that the defendant is in fact guilty of some 

6 of what happened, would you be able to separate that 

7 from the charges that are at issue? 

8 JUROR NO. 14: Yes. 

9 MR. STEARNS: And look objectively at those 

10 issues? Would you be able to do that? 

11 JUROR NO. 14: I think so, yes. 

12 MR. STEARNS: Do you feel that because somebody 

13 has necessarily committed a particular offense that he 

14 must have committed all of the offenses? 

15 JUROR NO. 14: Well, not really, no. 

16 MR. STEARNS: How about No. 29, do you agree with 

17 No. 14 or disagree with No. 14? 

18 JUROR NO. 29: I'd surely be able to distinguish. 

19 MR. STEARNS: And No. 27, do you feel the same 

20 way? 

21 JUROR NO. 27: Yes. 

22 MR. STEARNS: Does anybody feel that if they found 

23 out that some of these charges are not at issue and 

24 that a defendant could be in fact guilty of some of 

25 those charges, that it would be impossible for them to 
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1 objectively look at the other charges and make a 

2 determination on those charges whether or not the 

3 defendant is guilty? Does anybody feel that way, that 

4 may be a problem for them? 

5 JUROR NO. 23: Well, it would be a question of 

6 what the judge was telling us. Sometimes you hear some 

7 cases where you have to prove them guilty on all 

8 charges, and then you hear of other cases where you 

9 only have to prove them guilty on some. So it would 

10 depend, wouldn't it depend on what the judge is telling 

11 us, right? 

12 MR. STEARNS: Yes. If the charges were separate 

13 and distinct -- for example, possession of a firearm 

14 and robbery, which are two separate and distinct 

15 charges, would you be able to separate those and say I 

16 can find the defendant guilty of some of these charges 

17 and not guilty of other charges even knowing a crime 

18. occurred here and it is illegal? 

19 

20 

21 

22 

23 

24 

25 

JUROR NO. 23: Sure. 

MR. STEARNS: Anyone uncomfortable with that? 

Some things may have happened here but not others and 

the State has not met its burden, how do you feel about 

that, No. 35? 

JUROR NO. 35: About whether I can separate 

charges? 
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MR. STEARNS: Yes. Or to know the defendant has 

committed some particular crimes but not that he's 

necessarily committed all of them? 

JUROR NO. 35: No. 

MR. STEARNS: Anybody feel uncomfortable with that 

at all? 

7 (No response.) 

8 MR. STEARNS: I expect in cases like this you're 

9 going to hear different types of evidence. And one of 

10 those types of evidence is going to be direct evidence 

11 or eyewitness testimony, someone who said they saw 

12 something or something happened to them. The other 

13 type of evidence that you're going to hear in this case 

14 is corroborative evidence, I think is a good word for 

15 it, and that means evidence that tends to support or 

16 not support the allegations that the eyewitnesses are 

17 making. 

18 Now, we talk in voir dire a lot about CSI and I 

19 have never actually seen CSI but I know it's a show 

20 that glamorizes everything that we do here. You're 

21 going to hear, I expect, scientific testimony in this 

22 case and I don't think it will rise to the level of 

23 

24 

25 

CSI. We are not going to have a 10-minute discovery of 

a hair or something like that, but you're going to hear 

from experts in this case. You're probably going to 
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1 hear, as you heard on the list, from a couple of them. 

2 Does anybody feel that they would not be able to 

3 give the same weight to a witness that is providing 

4 corroborative evidence that they would be able to give 

5 to a witness who will be providing direct testimony? 

6 Does anybody feel that way? Number 26? 

7 JUROR NO. 26: I just listen to both of them. 

8 MR. STERANS: Do you think that in fact you would 

9 probably be able to give them both the same weight? 

10 JUROR NO. 26: Yes. 

11 MR. STEARNS: Any witness that takes the stand is 

12 just as competent or as competent and credible and gets 

13 the weight as any other type of witness? 

14 JUROR NO. 26: Yes. 

15 

16 

17 

18 

19 

20 

MR. STEARNS: Do you agree with that, No. 24? 

JUROR NO. 24: It could depend on how the witness 

came across. One witness can seem like he is credible 

and the other I'd have to give more weight than the 

other. 

MR. STEARNS: Sure. With respect to scientific 

21 testimony or evidence coming from people who are 

22 professionals, would you be able to give that testimony 

23 the weight that it's due? 

24 JUROR NO. 24: I think so. 

25 MR. STEARNS: Does anybody have a problem 
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listening to medical examiners or lab technicians or 

anything like that? Number 3? 

JUROR NO. 3: No, I don't have a problem with 

that. But I'm thinking, okay, if we are talking about 

scientific evidence versus corroborative evidence, I 

think DNA is popularized and places a certain 

individual in a certain place. That's·a fact versus 

corroborative evidence that says no, he was with me 

this night in another place. I would give more weight 

to medical evidence. I think that's what you were 

asking. 

12 MR. STEARNS: I think that it was. Well, I'm 

13 asking you whether or not you feel the evidence you 

14 might hear from a scientist is evidence that you can 

15 find as reliable as any other type of evidence? 

16 JUROR NO. 3: Yes. 

17 MR. STEARNS: Anybody feel that there's some magic 

18 in DNA? This doesn't make it particularly reliable 

19 evidence or you're not going to be able to follow or 

20 listen to what a lab technician or a scientist might 

21 tell you about what they did or did not discover? 

22 (No response.) 

23 MR. STEARNS: I think that I'm at a good stopping 

24 point, if that's okay. 

25 THE COURT: Okay. Mr. McEachran? 
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MR. MCEACHRAN: Thank you, Your Honor. You were 

asked questions about two different types of evidence 

and one term used was direct evidence, that•s what 

someone actually sees. The other type of evidence is 

circumstantial, it•s called corroborative, it•s 

circumstantial. Juror No. 26, have you ever heard that 

term before? 

JUROR NO. 26: Yes. 

MR. MCEACHRAN: When you hear direct evidence and 

you hear circumstantial, do you think one is better 

than the other, just those terms? I 1 m just talking 

about those terms. 

JUROR NO. 26: Well, circumstantial can be like 

14 observation. 

15 THE COURT: I 1 m sorry, ma•am. I didn•t hear. 

16 JUROR NO. 26: My understanding is circumstantial 

17 can be like a person•s observation of something, they 

18 witnessed it. 

19 

20 

21 

22 

23 

24 

25 

MR. MCEACHRAN: Circumstantial evidence would be 

something that tends to show something happened. I 

will give you an example. Let•s say that an 

individual•s car is stolen. Two days later Joe Smith 

is found driving that car around. No one saw Joe steal 

it. The fact he has it would be circumstantial 

evidence. He certainly has it. The circumstantial 
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1 evidence is that he perhaps was the one that stole it. 

2 That wouldn't show it conclusively but that could be 

3 used. You see? That where it's a circumstance. It 

4 isn't something that somebody directly saw. It's a 

5 circumstance that leans in that direction that would 

6 

7 

8 

9 

show this fact perhaps occurred. Just as a general 

proposition do you view one better than the other type 

of evidence? 

JUROR NO. 26: I've never done this before. I'd 

10 have to take the whole picture and look at everything. 

11 MR. MCEACHRAN: So they're both important in their 

12 own way, we'll need both, if I'm making sense. Let's 

13 say there's one piece, it may not be strong enough to 

14 convict. 

15 

16 

THE COURT: Let me interrupt for just a moment 

here. I don't want to get off too much on jury 

17 instructions, I will be instructing the jury on what 

18 the law is in this state, if I were to instruct the 

19 jury among other things that the law makes no 

20 distinction between the weight to be given either 

21 direct or circumstantial evidence, sometimes direct 

22 evidence can be more convincing than circumstantial 

23 evidence, and other times circumstantial evidence may 

24 be more convincing than direct evidence, my question to 

25 the panel is is there anyone who would not be able to 
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follow that instruction and give the evidence whatever 

weight you think is most important and is most 

convincing? Anyone going to disregard that instruction 

and say in all cases I don't care what the evidence is, 

direct is going to be more convincing than 

circumstantial? Or vice versa, anyone who wouldn't be 

able to follow my instruction on the matter? 

(No response.) 

THE COURT: Go ahead and go onto another matter. 

MR. MCEACHRAN: Let's say you have listened to all 

the questions of the attorneys, you spent a long day in 

court. When you go outside to leave, you have met your 

fellow jurors here and you're going to have to come 

back the next day, you go outside, you go over to where 

the cars are parked where you have been given your 

assigned parking as a juror. You go there and you're 

17 walking up to your car and you notice there's a guy in 

18 your car. You do a double take because you know it's 

19 your car. You can see the window is broken out, 

20 there's glass down near the door. You yell at this guy 

21 because he is in your car. The car is running, he 

22 looks at you, gives you a dirty look and takes off as 

23 fast as he can and you have never seen your car go that 

24 fast. 

25 Now, someone has stolen your car when you're in 
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1 jury service so you go to the Bellingham Police 

2 Department to report it. You talk to the officer there 

3 and say I was in jury service and someone took my car. 

4 The officer tells you, well, in order for us to make a 

5 charge we are going to have to show that that person 

6 intended to steal that car. How would you convice the 

7 officer that this person intended to take your car? 

8 JUROR NO. 14: He was inside and took off. He 

9 surely intended to take it. 

10 MR. MCEACHRAN: Do you think just by what he did 

11 you could prove that? 

12 JUROR NO. 14: I think so, yeah. 

13 MR. MCEACHRAN: Juror No. 9, what do you think? 

14 JUROR NO. 9: Its seems pretty clear that he 

15 intended on taking your car. 

16 

17 

18 

19 

MR. MCEACHRAN: But we've got to prove intent and 

if that case ever came to trial as a prosecutor I'd 

have to prove beyond a reasonable doubt that he 

intended to take the car. How would I do that? Juror 

20 No. 7, what do you think? 

21 JUROR NO. 7: I don't know. It looks like he 

22 

23 

24 

25 

intended to. 

MR. MCEACHRAN: Juror No. 5, what do you think 

about that? 

JUROR NO. 5: I think he went to extreme ends to 
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steal or take it. He broke the window by your 

description. 

MR. MCEACHRAN: You also have the key in your hand 

so you know he didn't have the key? 

JUROR NO. 5: Yes. 

MR. MCEACHRAN: Another fact, he had to somehow 

get that car started. 

JUROR NO. 5: Yeah. So he hot-wired it maybe. 

MR. MCEACHRAN: Juror No. 4, what do you think? 

10 What would we have to show to show intent in that case? 

11 JUROR NO. 4: Well, I mean, just the fact that he 

12 is driving the car, it's not maybe a particular car, 

13 being the intent to take a vehicle to drive. 

14 MR. MCEACHRAN: Do you think you would need a 

15 psychiatrist with you when you gave your report to the 

16 police to say, gosh, I want this guy to assess the 

17 intent here? Do you think you would need that? 

18 JUROR NO. 4: No. 

19 MR. MCEACHRAN: Don't we show intent by all the 

20 circumstances? Isn't that how it's proven? Is that 

21 not how it's to be proven in everything? In your 

22 everyday life do you ever look at people's intent? 

23 

24 

25 

JUROR NO. 4: Look at people's intent? 

MR. MCEACHRAN: Yes. Why did they do this. 

JUROR NO. 4: Yes, I do. 
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1 MR. MCEACHRAN: How do you determine that? 

2 JUROR NO. 4: Well, actually I give people the 

3 benefit of the doubt a whole lot. I work social 

4 security. We have a lot of people come in and they'll 

5 say things like I didn't get my check so, you know, 

6 partly I look, well, have they come here before and 

7 said that and then cashed two checks, have they done 

8 that a bunch of times. And, you know, yeah, I do, I 

9 look at like what the circumstances are or not. 

10 MR. MCEACHRAN: So you're going to do a weighing 

11 based on the history, based on the facts that you see; 

12 is that right? 

13 JUROR NO. 4: Right. In that circumstance you 

14 said perhaps it wasn't the individual's intent to steal 

15 the car, maybe he was just breaking in and when you 

16 came he took off. In any case it was running, it would 

17 signify intent to steal it. 

18 MR. MCEACHRAN: Isn't that how you do just the 

19 process you've described? Number 1, do you agree with 

20 that? 

21 JUROR NO. 1: I think pretty much, yeah. 

22 MR. MCEACHRAN: That's how we would prove things, 

23 isn't it, by all the circumstances, by looking at the 

24 facts? That's how we prove intent. Anyone disagree 

25 with that? 
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(No response.) 

MR. MCEACHRAN: Is there anyone here who feels 

they would be unable to be fair and impartial to either 

side in deciding this case as a juror? 

(No response.) 

MR. MCEACHRAN: Thank you. 

THE COURT: Mr. Stearns, do you have anything 

additional? 

MR. STEARNS: I do. Thank you. You've seen from 

10 your questionnaire that a lot of the witnesses that are 

11 going to testify here are associated with the sheriff's 

12 office. There are people who say that police officers 

13 are always to be trusted because they've gone through 

14 special training. And, unfortunately, there are also 

15 people who say that police officers aren't to be 

16 trusted because they had all of this power gone to 

17 their heads. 

18 Number 12, do you feel one way or the other about 

19 that? Or how a police officer might be different from 

20 another witness who testifies? 

21 JUROR NO. 12: I don't think you can generalize on 

22 everyone of them. I think the majority of them are 

23 good and they are there to serve and to tell the truth. 

24 MR. STEARNS: Number 24, would you agree with that 

25 statement, that the majority are there to tell the 
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truth and to do some good? 

JUROR NO. 24: Yeah, I would think so. My 

3 experience with police officers, there are good ones, 

4 bad ones, and most of them are normal people that want 

5 to do their job. 

6 MR. STEARNS: They make human mistakes and work 

7 hard on things and sometimes they're right and 

8 sometimes they're wrong? 

9 

10 

11 

12 

13 

JUROR NO. 24: Sure. 

MR. STEARNS: Number 36, would you agree with that 

statement? 

JUROR NO. 36: Yes. 

MR. STEARNS: Does anybody here feel that a police 

14 officer should be accorded a special status simply 

15 because they're a police officer? Does anybody feel 

16 that way? Number 19, do you feel that way? 

17 JUROR NO. 19: No, I don't. 

18 MR. STEARNS: How would you treat a police officer 

19 who testifies? 

20 

21 

22 

23 

24 

25 

JUROR NO. 19: Well, I'd listen to him just the 

same as any other person. 

MR. STEARNS: Just like any other person. I'm 

going to tell you I don't expect there to be any 

question that a police officer has made up anything in 

this case, but do you feel you can give a police 
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officer the same weight that you would give any other 

witness who testifies? 

JUROR NO. 19: Oh, yes. 

MR. STERANS: Number 4, do you agree they're just 

like everyone else, they all do a good job and 

sometimes they make mistakes and most of the time they 

don't? 

JUROR NO. 4: Yes. 

MR. STEARNS: Anybody feel any other way about 

10 police testimony, that they have a problem with it? 

11 (No response.) 

12 MR. STEARNS: Now, let me ask you, No. 14, have 

13 you ever bought a car from a dealer? 

14 JUROR NO. 14: Yeah. 

15 MR. STEARNS: How do you know that you're getting 

16 a good deal? Do you hear it from the dealer or do you 

17 

18 

follow-up and do research on it? 

JUROR NO. 14: Shop around. Shop around, look at 

19 different prices. 

20 MR. STEARNS: Use the Consumer Reports or Internet 

21 or all of that? 

22 JUROR NO. 14: Yep, all that. 

23 MR. STEARNS: Is it seeing these other things that 

24 makes you finally realize that that car dealer is 

25 telling you the truth about what it is? 
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JUROR NO. 14: Yeah. But most of them lie any 

ways. 

MR. STEARNS: Anybody a car dealer? But you can 

still get a good deal on a car. 

JUROR NO. 14: I don't think so. 

6 MR. STEARNS: No? 

7 JUROR NO. 14: No, you're not getting a deal, I'm 

8 sorry. You picked the wrong subject to make a deal on. 

9 MR. STEARNS: Does everybody agree that just 

10 walking up and saying to the car dealer I want a good 

11 deal is not going get you the good deal? Does anybody 

12 disagree with that statement? I think one of the 

13 truisms of life, right? 

14 JUROR NO. 14: Yeah. 

15 MR. STEARNS: Anybody here just satisfied that 

16 that would be enough for them? In fact, I think now 

17 especially in the age where we have computers and 

18 Consumer Reports magazines and all these other things, 

19 is there anybody here who doesn't use those sorts of 

20 tools when they're trying to figure out whether or not 

21 the deal that has been offered to them is actually a 

22 good one? Does everybody here try to apply that sort 

23 of standard to everything in their life, the same 

24 standard that we all know that car dealers are a little 

25 suspect, but to everything in their life? Do you try 
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1 to look back and see what is supported and what isn't 

2 supported by other facts? Does everybody do that? 

3 That just makes sense; right? 

4 I talk about that because that's, I think, what 

5 I'm asking in a very sort of, maybe not so 

6 straightforward way about what you would do in this 

7 courtroom. And that is are you prepared to listen to 

8 everything and to wait until you have heard everything 

9 and see what is there and what isn't there before you 

10 make up your mind, No. 14? 

11 JUROR NO. 14: Yeah. 

12 MR. STEARNS: Anybody feel that they wouldn't be 

13 able to do that, wouldn't be able to look at everything 

14 and wait to see what is there and what isn't there 

15 before they make up their minds? This is a very 

16 serious case; the consequences are very important. 

17 That's the reason I think why we have spent so much 

18 time with you today and why we have pestered you so 

19 much about this case. And I counsel you once more that 

20 if there is something we have brought up that made you 

21 think about your ability to be fair, or something we 

22 haven't brought up and you now say I thought about this 

23 case and I thought about a home invasion sexual assault 

24 and I know those are facts I can't sit on, I'd 

25 encourage you again to let the judge know and we can go 
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1 back into chambers and speak to the court again. Or 

2 you can just tell us now. These are very serious 

3 charges and what we really are looking for are people 

4 who feel that this is the right case for them to sit 

5 on. 

6 Once again, I really do encourage you to be 

7 thoughtful about that and be serious about that. That 

8 is all I have in terms of questions for you so thank 

9 you. 

10 THE COURT: If counsel would approach the bench 

11 when they're ready. 

12 (Discussion between court and 
counsel outside the hearing 

13 of the jury panel.) 

14 THE COURT: Ladies and gentlemen, I'm going to 

15 call the the numbers of the 12 jurors and one alternate 

16 who have been selected to sit as jurors on this case 

17 and as soon as you hear your number called out if you 

18 would immediately get up and come forward and the 

19 bailiff will assist you in getting into the proper seat 

20 in the jury box. 

21 Numbers 4, 5, 6, 12, 14, 15, 17, 20, 24, 25, 30, 

22 31, 33. 

23 For those of you, ladies and gentlemen, who have 

24 not been selected to sit on this jury, I want to thank 

25 you very much. Even though you have not been selected, 
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1 I can assure you you have played a very important role 

2 in the process. 
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