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I. INTRODUCTION 

Washington has never taken a "onewsizeMfits-all" approach to 

public education. Instead, Washington has developed a variety of 

innovative programs to meet the needs of an increasingly diverse student 

population. Some programs are operated by school districts and some are 

operated by other entities, from community colleges to nonprofit schools 

for students with disabilities. One and onewhalf million Washington 

·voters created an additional option when they voted to approve 

Initiative 1240, the Charter Schools Act. The Act authorized 

establishment of up to 40 public charter schools with an emphasis on 

serving atwrisk students. The voters simply continued what the legislature 

has been doing since statehood: periodically adding to the education 

system to meet current needs. 

In their haste to declare charter schools unconstitutional, Plaintiffs 

ask this Court to adopt two irreconcilable holdings: (1) that "the 

Constitution requires the uniform application of school laws in a unitary 

public school system;" and (2) that it also requires local school districts to 

have "complete control of the schools."· Appellants' Op. Br. at 21, 35 

(emphases added). The Washington Constitution does not impose such 

absolute, contradictory demands. Rather, Washington courts have long 

intet·preted the state constitution to require centralized statewide learning 

standards that define what every child should know, while permitting 

instructional innovation and groundwbrealdng programs, often governed 

directly by school districts, but sometimes operated by other entities. 



Plaintiffs' challenge to the constitutionality of the Charter Schools 

Act is facial. They must prove beyond a reasonable doubt that there is no 

set of circumstances under which charter schools could be implemented 

within constitutional limitations. They cannot meet this heavy burden. 

Public charter schools are free and open to all. They must comply 

with the statutes and rules identified in the Act, as well as those "made 

applicable to the charter school in [its] charter contract." 

RCW 28A.710.040(3). Public charter schools must provide a basic 

education, including instruction in the Essential Academic Learning 

Requirements for each grade level and subject. RCW 28A.710.040(2)(b). 

Adding charter schools as an option within the already diverse 

mix of innovative public schools and programs does not alter the 

constitutional uniformity of our public school system. Charter schools are 

common schools under the state constitution, but even if they were not, 

they could easily operate without accessing constitutionally restricted 

revenues or accounts. Charter schools are part of Washington's public 

education system, so they cannot "divert" money from it or undermine its 

ample funding. Nor does use of cun-ent levy money for chatier schools, if 

it occurs at all, presumptively fall outside the purpose of such levies. 

While charter schools, like other public schools and programs, are 

able to use innovative instructional methods, there is no unconstitutional 

delegation of legislative authority to charter schools. Charter schools 

must operate under the same supervisory authority of the Superintendent 

of Public Instruction as other public schools. Finally, the adoption of the 

2 



Act was consistent with article II, section 3 7 because it is a complete act 

and did not mislead or deceive voters. 

Absent unconstitutionality proven beyond a reasonable doubt, this 

Court should allow charter schools to develop as voters intended, with the 

understanding that Plaintiffs can bring an as-applied challenge if a charter 

school violates the constitution in practice. 

II. ASSIGNMENTS OF ERROR 

1. Given that the legislature has defined the contours of the common 
schools since statehood, the trial court erred when it concluded that public 
charter schools are not common schools. 

2. As a result, the trial court also ened when it concluded that public 
charter schools are not eligible for certain funds, including from the 
Common School Construction Fund. 

3. The trial court ened when it granted summary judgment to 
Plaintiffs in part and concluded that a portion of the Charter Schools Act is 
unconstitutional. 

III. ISSUES 

A. Issues Pertaining to the State's Assignments of Error 

1. Are public charter schools common schools as that term is used in 
article IX, section 27 

2. Even if they are not common schools, can the legislature 
appropriate funding for charter schools from unrestricted general fund 
revenues in compliance with article IX, sections 2 and 3 7 

3. Are the portions of the Charter Schools Act declaring public 
charter schools to be common schools and permitting them to access 
common school revenues and funds severable? 

1 The cross-appeal addresses whether charter schools are common schools, as 
well as the intertwined issues of funding and whether certain provisions can be severed. 

3 



B. Issues Pertaining to Plaintiffs' Assignments of Error 

1. Does the people's addition of charter schools to Washington's 
system of public schools destroy the general and uniform character of the 
education system in violation of article IX, section 2'7 

2. Does funding public charter schools, as a piece of the general and 
uniform system, violate the ample funding requirement in article IX, 
section 1 '7 

3. Can Plaintiffs show (a) that the Charter Schools Act requires local 
levy funding from levies approved before the Act to be spent on public 
charter schools, and (b) that charter schools are outside the scope of any 
applicable levy? 

4. Does the Charter Schools Act improperly delegate the legislature's 
constitutional duty to define basic education or otherwise 
unconstitutionally delegate to non~profit entities? 

5. Does the Superintendent of Public Instruction maintain supervision 
over charter schools, satisfying article III, section 22, where multiple 
entities have always played various roles in the overall operation of public 
schools? 

6. Does the Charter Schools Act comply with article II, section 37 
because it is a complete act and it did not mislead voters? 

IV. STATEMENT OF THE CASE 

A. Washington's Public School System Has Evolved to Allow for 
Innovative and Flexible Programs That Se..Ve Diverse Students 

In the 125 years since the Washington Constitution was adopted, 

the public school system has evolved to meet the needs of a changing 

society. Washington's schools have advanced from one~room school 

houses that served students for only about three months per year, to graded 

schools gradually serving students for longer periods, to a system that 

serves students nine months of the year or more and includes high schools 

and kindergarten. See Laws of 1889~90, Title XIV, § 64, p. 379 (requiring 

graded schools when population exceeded 300 students); Laws of 1897, 

4 



ch. 118, § 70, p. 385 (three-month requirement; longer for graded 

schools). At statehood in 1889, there were three h,igh schools in 

Washington, with 320 students enrolled.2 In 1892, statewide average daily 

public school attendance was approximately 50,700, and 45 students 

graduated from high school.3 In contrast, Washington now serves more 

than one million students, in about 2,281 public schools statewide.4 For 

good reason, Washington's current public education system is far different 

from the one that existed at statehood. 

The legislature has committed "to provide for a public school 

system that is able to evolve and adapt in order to better focus on 

strengthening the educational achievement of all students." RCW 

28A.l50.21 0 (emphasis added). While most public school students attend 

the traditional public school closest to their home, the education system 

has evolved to include several flexible and innovative programs targeted at 

satisfying modern needs and a diverse student population. 5 

For example, Running Start allows eligible eleventh and twelfth 

graders to emoll in college-level courses at a community college, technical 

college, or select public four-year university for both high school and 

college credit.6 The higher education institutions, even including border 

2 Don Burrows, The Economics and Politics of Washington's Taxes 91 (2013). 
3 See Frederick E. Bolton & Thomas W. Bibb, History of Education In 

Washington 125 (1934). · 
4 A Citizen's Guide to Washington State K-12 Finance 3 (2014), available at 

http://www. leg. wa.gov/Senate/Committees/WM/Documents/20 14K 12CitizensGuide.pdf. 
5 See Learning by Choice, Student Enrollment Options in Washington State (rev. 

Aug. 2013), available at http://www.k12.wa.us/LegisGov/2013documents/ LearningBy 
Choice2013.pdf. 

6 See Learning by Choice at 16-19; RCW 28A.600.310(1), .350. 
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community colleges located in Oregon and Idaho, receive state basic 

education funding, calculated based on the number of public school 

students participating. 7 ·In addition, the Superintendent allocates basic 

education funding directly to at least one technical college to operate a 

high school program. 8 School districts do not control the colleges funded 

through these mechanisms or their professors. 

Funding appropriated for basic education similarly supports a wide 

variety of other programs operated by non-district entities, including: 

(1) University of Washington programs for selected academically gifted 

students, (2) Washington Youth Academy, a residential school for at~risk 

youth run by the National Guard,9 (3) work-based learning, (4) online 

courses and other alternative learning experiences, (5) contracted special 

education and other services provided by educational service districts10 or 

non-sectarian private entities, (6) schools for juvenile offenders housed in 

adult corrections facilities that can be operated by educational service 

districts, higher education institutions, ot· private entities, and (7) tribal 

schools operated by tribes under compacts. 11 School districts also operate 

I 
7 RCW28A.600.310(4), .385(1); WAC 392-169·090. 
8 See RCW 28A.150.275; WAC 392-121-187. 
9 The residential school provides a quasi-military training and mentoring 

program, in a highly structured fonnat. See http://mil.wa.gov/WY NAboutUs.shtml. 
10 Educatiqnal service districts are regional political subdivisions that provide 

various services to school districts, the Superintendent, and the State Board of Education, 
and sometimes provide direct instruction to students. RCW 28A.310.01 0, .180( 4), .340(3). 

11 See RCW 28A.l85.040; WAC 392-120 (University of Washington); RCW 
28A.300.165; RCW 28A.150.310; WAC 392-124 (Washington Youth Academy); WAC 
392-41 0-315; WAC 392-121-124 (work based learning); WAC 392-121-182 (alternative 
experiences); RCW 28A.150.305(1); WAC 392-121-188; WAC 392-172A-04080 to 
04110 (private contracts for special education and other instructional services); RCW 
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innovative schools, which can select top performing students, have private 

boards of directors, and whose curricula differ from traditional public 

schools, E.g., CP at 348-65 (Aviation High School). Public charter schools 

are simply another innovative option for students and parents, joining this 

long list of programs, all of which are already part of our comprehensive 

education system operated with basic education funding. 

B. The People Adopted the Charter Schools Act to Provide a 
Limited Number of Innovative Public Charter Schools with an 
Emphasis on Serving At-Risl{ Students 

The people adopted the Charter Schools Act in 2012 with Initiative 

1240. CP at 39-78. Washington was the forty-second state to adopt a 

charter school law. CP at 553. The Act allows up to forty public chatter 

schools statewide in the first five yeat·s, with a focus on serving at-risk 

students, and it imposes strict accountability measures to monitor 

outcomes. RCW 28A.710.140-.210. Chatter schools must be operated by 

non-profit, non-sectarian organizations, selected on a competitive basis. 

RCW 28A.710.010(1), .140. They must be free and open to all students. 

RCW 28A.710.020(1). Where student interest exceeds capacity, spaces 

must be allotted by lottery. RCW 28A.710.050(4). Teachers must be state 

certificated. RCW 28A.710.040(2)(c). 

Like tra~itional public schools, public charter schools' state 

funding allocations are tied to student enrollment. RCW 28A.710.220. The 

Superintendent allocates funding to charter schools using substantially the 

28A.l93 Guvenile offenders in adult institutions); RCW 28A.715 (tribal compact 
schools), 
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same formulas as are applied for traditional public schools. Id. The main 

source of funding is appropriation from the state general fund. 12 Laws of 

2013, 2d Spec. Sess., ch. 4, §§ 501~516 (Operating Budget-Education). 

Where charter schools open, students and their families will have a 

choice between their traditional public school and the public charter 

school. If students and their families do not believe public charter schools 

are performing as well or better than their traditional counterparts, the 

charter school will not survive, providing the ultimate in accountability. 

Nineteen charter schools applied for up to eight slots for each of 

the 2014-15 and 2015-16 school years. 13 The Spokane Public Schools, a 

school district authorizer, chose one, 14 and the Chatier School 

Commission, the statewide authorizer, chose seven. Joint Stip. ~[~ 2~3. 

Successful applicants could choose to open in 2014 m· 2015, and only one 

chatier school is targeted to open in the fall of 2014. !d. That school will 

serve severely at-risk students, including homeless students, in Seattle. 15 

C. Public Charter Schools Are Subject to Rigorous Accountability 

Public charter schools are subject to rigorous accountability 

requirements. They must meet the same academic standards as traditional 

12 Generally, the legislature "appropriates" general fund money to the 
Superintendent, who "allocates" the money to various programs according to statutory 
formulas or direction in the operating budget. 

13 Charter School Commission, 1/30/14, at 00:03:00, http://www.governor. 
wa.gov/issues/ education/commission/ documents/meeting_,minutes _ 20 140 13 0 .pdf. 

14 School district authorizers must be selected and approved. RCW 
28A.71 0.080-.090. To date, only the Spokane Public Schools has become an authorizer. 

15 First Place Scholars Redacted Application 2, available at 
https://www.dropbox.com/sh/2cjuqeccaegveew/AADzRWLht068jqr5vzK50vYaa!WCS 
C%2020 13%20Applications%20Redacted/First%20Piace _ Redacted.pdf. 
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public schools, providing a curriculum of instmction that ensures students 

will meet the Essential Academic Learning Requirements (EALRs), the 

statement of what every child should know at each grade level. See RCW 

28A.710.040(2)(b); RCW 28A.150.210; CP at 371-504. 

For example, the science EALRs span mOl'e than 92 pages, and 

. they provide generous detail. See CP at 3 71-504. In physical science, one 

of the 3 6 things that kindergarten and first grade students are expected to 

know is that a force is a push or a pull that can move an object, and its 

speed is related to how strongly it is pushed or pulled. CP at 390-403. 

Fourth and fifth graders have 58 science leaming standards; for example, 

they should be able to draw and label diagrams showing several ways that 

energy can be transfened. CP at 419-35. Ninth through twelfth graders 

have 23 pages of science standards that include physical science, earth and 

space science, and life science. CP at 459-82. Public charter schools must 

provide instmction in these and similar EALRs for each subject and at 

each grade level. RCW 28A.710.040(2)(b), 

Within these standards, public charter schools are allowed to 

innovate as to scheduling, personnel, funding, and educational programs to 

improve student outcomes. RCW 28A.710.040(3). While the EALRs 

identify what a student should know in great detail, charter schools have 

flexibility in determining how to effectively deliver that information to 

students. See RCW 28A.710.040(3). This flexibility is not limited to 

charter schools. Some traditional public schools also have flexibility to 

teach the EALRs using innovative instmction. See, e.g.,CP at 348-65, 375. 
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The Charter Schools Act, along with the Commission's extensive 

regulations and approval criteria, require each. charter school applicant to 

submit, among other things: (1) its planned curriculum and evidence the 

curriculum is based on proven methods, (2) a description of teaching 

methods and instructional strategies, (3) student performance expectations 

and standards for promoting students to the next grade, (4) an outline of 

the school calendar and typical school day, (5) the number of instructional 

days and hours to be pl'ovided, (6) a description of the school cultlll'e and 

how it will be developed, (7) an overview of supplemental programming 

including summer school and other programs for student mental, 

emotional, and social development, (8) a plan for serving many categories 

of students, including those who have special needs, who do not meet 

minimum academic standards, who al'e at risk of dropping out, who have 

highel' than average disciplinary sanctions, who have limited English 

pl'oficiency, who are economically disadvantaged, and who are highly 

capable, (9) a culturally inclusive student recn1itment and enrollment plan, 

(1 0) a discipline plan that complies with state and federal laws, protects 

the rights of students, including those with disabilities, and is based in 

sound research, experience, and best practice, ( 11) a student assessment 

plan, (12) information about school governance, management, and 

staffing, (13) a detailed plan for family engagement, (14) a detailed 

facility plan, including backup and contingency plans, (15) a financial 

plan, (16) schoolMspecific performance measures, (17) completed 

background checks on staff, (18) an overall review of cultural 
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responsiveness, and (19) a teacher performance evaluation plan. 

RCW 28A.710.130(2); WAC 108-20-070. Not surprisingly, charter school 

applications are several hundred pages long, 

In evaluating the applications, the Commission and school district 

authorizers must hold a public forum, and they must evaluate every aspect 

of the application according to nationally recognized principles, 

considering also whether the school is designed to serve at-risk students. 

RCW 28A.710.~40, Approved chatier schools must meet precontract 

conditions and enter into a contract with the school district authorizer or 

the Commission. RCW 28A..710.160; WAC 108-20-090. The contracts 

must ensure academic performance is monitored and compliance measures 
• 

are in place for student achievement, comparative performance, student 

progress, post-secondary readiness, state and federal accountability, 

mission-specific accountability, financial compliance, and organizational 

performance. RCW 28A.710.170; WAC 108-30-020. The contracts can 

impose additional requirements and require compliance with laws not 

referred to directly in the Charter Schoo~s Act. RCW 28A.710.040(3). The 

approved charter schools must meet cetiain conditions before th~y can 

open, and approval can be revoked prior to opening. WAC 1 08-20-090; 

Joint Stip. ~ 4. Operators cannot be paid any public funds until the school 

opens, so they use grants ol' fundmising to cover their stati up costs. See 

Joint Stip. ~~ 5, 6. 

Public charter schools at'e subject to the supervision of the 

Superintendent and must comply with accountability measmes to the same 
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extent as other public schools, unless the Act specifically says otherwise. 

RCW 28A. 71 0.040(5). Public charter schools are required to participate in 

statewide student assessment tests and annual school performance 

reviews. RCW 28A.710.040(2). They are accountable to the State Board 

of Education for performance improvement, and the charter school 

authorizers must continually monitor compliance with the law. RCW 

28A.710.040(2), (3). Complaints to the Commission about a particular 

charter school can result in sanctions. WAC 1 08~30~040. 

Charter school authorizers can require a corrective action plan at 

any time. RCW 28A.710.180(4). Charter schools can be closed for 

noncompliance with state or federal laws, as well as failure to meet 

performance expectations. RCW 28A.710.200. They must remain above 

the bottom quartile of public schools to be eligible to renew their contract, 

absent extraordinary circumstances; ld. In contrast, traditional public 

schools are required to implement a con·ective plan if they fall into the 

bottom five percent of public schools. RCW 28A.657. 

Finally, the Act emphasizes transparency. Charter school 

authorizers and public charter schools are subject to the Public Records 

Act and the Open Public Meetings Act. RCW 28A.710.040(2)(h). 

Furthermore, the State Board of Education must issue an annual report 

comparing performance of public charter schools versus similarly situated 

tmditional public schools. RCW 28A.710.250. 
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In sum, public charter school applicants must undergo a rigorous . . 

application process and, once selected, must provide a basic education by 

instructing students in the EALRs, at the risk of being closed if they fail. 

D. The Superior Court Upheld the Vast Majority of the Charter 
Schools Act and Simply Severed the Definition of Charter 
Schools as Common Schools an~ the Portions Allowing Use of 
the Constitutionally Restricted Construction Fund 

Plaintiffs sued in King County Superior Court seeking declaratory 

judgment that the Act is unconstitutional on its face. See CP at 31, They 

alleged that the Act violates article IX, sections 1 (ample provision), 2 

(general and uniform system of public schools), and 3 (funds for support 

of common schools); article III, section 22 (Superintendent supervision); 

article VII, section 2(a) (limitation on levies); and article II, section 37 

(amendment of statutes) of the Washington Constitution. CP at 31 , 

Charter school supporters intervened. CP at 148-49. · 

The trial court granted summary judgment to the State and 

intervenors on all issues but one. CP at 1037-46. The Superior Court 

concluded that it was constrained by Spokane County v. Bryan, 51 Wash. 

498, 99 P. 28 (1909), to hold that charter schools are not "common 

schools" under article IX and, therefore, the Common School Construction 

Fund, restricted to common schools, could not be appropriated to charter 

schools. CP at 1040-43, 1045. The court held, however, that the provisions 

permitting such appropriations were severable. CP at 1046. Otherwise, the 

trial court rejected all of Plaintiffs' arguments. CP at 1043-45. The parties 

sought direct review at the Washington Supreme Court. 
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V. ARGUMENT 

A. Plaintiffs Must Prove Beyond a Reasonable Doubt That There 
Is No Set of Circumstances Under Which Charter Schools 
Could Be Implemented Constitutionally · 

Washington courts have long recognized that the legislative power 

is unrestrained unless specifically limited by the constitution. Moses Lake 

Sch. Dist. v. Big Bend Cmty. Call., 81 Wn.2d 551, 555, 503 P.2d 86 

(1972). "An exercise of the initiative power is an exercise of the reserved 

power of the people to legislate." Amalgamated Transit Union Local 587 

v. State, 142 Wn.2d 183, 204, 11 P.3d 762 (2000). Thus, the Charter 

Schools Act, RCW 28A.710, is presumed constitutional, and Plaintiffs 

must prove the Act unconstitutional beyond a reasonable doubt. See, e.g., 

id. at 205. Given that Plaintiffs' challenge is facial, it must be rejected 

unless this Court is convinced that there is no set of facts or circumstances 

under which the statute can constitutionally be applied. Tunstall ex. rel. 

Tunstall v. Bergeson, 141 Wn.2d 201, 221, 5 P.3d 691 (2000). 

B. The Washington Supreme Court Has Recognized That 
Washington's System of Public Education Must Evolve Over 
Time to Meet Contemporary Needs 

The legislatUl'e, and the people acting in their legislative capacity, 

need flexibility to customize education programs to meet the cul1'ent needs 

of Washington's children. See id. at 223 (citing Tommy P. v. Bd. of County 

Comm 'rs, 97 Wn.2d 385, 398, 645 P.2d 697 (1982)). So long as an 

educational program fits within article IX's broad constitutional 

guidelines, it is up to the legislature, and the people in their legislative 

capacity, to determine what educational programs and options should be 
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available to Washington students. See Tunstall, 141 Wn.2d at 223 (citing 

Seattle Sch. Dist. v. State, 90 Wn.2d 476, 520, 585 P.2d 71 (1978)). Even 

where the Court has discussed the meanit;tg of wotds in article IX, it has 

left the legislature the "greatest possible latitude to pmticipate in the full 

implementation of the constitutional mandate.'' Seattle Sch. Dist., 90 

Wn.2d at 515; McCleary v. State, 173 Wn.2d 477, 516-17, 269 P.3d 227 

(2012). The Court has firmly left it to the legislative branch to "address[] 

the difficult policy questions inherent in forming the details of an 

education system." McCleary, 173 Wn.2d at 517. 

The Court has recognized that the education system must adapt as 

times change. Fot example, the McCleary Court explained that the 

legislature must periodically evaluate the elements of the basic education 

program "as the needs of students and the demands of society evolve" to 

determine whether different offerings are necessary. I d. at 251. The 

legislative branch "generally enjoys broad discretion in ... deciding which 

programs are necessary to deliver the constitutionally required 

'education.' " I d. at 251-52. 

Finally, the state constitution's education provisions are not 

"static." See Seattle Sch. Dist., 90 Wn.2d at 517. Article IX must be 

flexible enough to support an education system that prepares all of 

Washington's children "for their role as citizens and as potential 

competitors in today's market as well as in the market place of ideas." Id. 

The parameters of the State's "basic education" for instance, "are not 

etched in constitutional stone." McCleary, 173 Wn.2d at 526. Indeed, 
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over time, Washington coutis have shifted responsibility for ensuring the 

adequacy of Washington's public education system from school districts 

to the State. Id.; see also Seattle Sch. Dist., 90 Wn.2d at 515. 

C. Lil{e Other Innovative Educational Programs, Public Charter 
Schools Fit Within Washington's General and Uniform System 
of Public Schools 

Article IX, section 2 requires the legislature to provide for a 

"general and unifonn system of public schools." (Emphasis added.). The 

Couti has held that a "general and uniform system" is '"one in which 

every child in the state has free access to certain mhiimum and reasonably 

standardized educational and instructional facilities and opportunities to at 

least the 12th grade.'" Federal Way Sch. Dist. v. State, 167 Wn.2d 514, 

524, 219 P.3d 941 (2009) (quoting Northshore Sch. Dist. v. Kinnear, 84 

Wn.2d 685, 729, 530 P.2d 178 (1974)). The system must be sufficiently 

uniform that a child can "'transfer fl'Om one district to another within the 

same grade without substantial loss of credit or standing.' " I d. The 

Federal Way Court held that the Basic Education Act's (1) uniform 

educational content, (2) statewide teacher certification, (3) instructional 

hour requirements, and ( 4) statewide assessment system satisfy the 

"general and uniform" requirement. ld. at 524~25. Of course, the education 

provided to each student need not be identical. Tunstall, 141 Wn.2d at 

220,222. 

Public charter schools do not destroy the uniformity of any of these 

aspects of the existing system. With regard to educational content, charter 

schools must provide a basic education through instruction in the EALRs, 
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which establish what every child should know in each subject and at each 

grade level. RCW 28A.710.040(2)(b). While chmier schools enjoy 

flexibility in instructional methods, they must ensure that their students are 

learning the same material being taught in other public schools. See id. 

This is also true for traditional school districts, which develop their own 

curricula and choose textbooks at the local level. RCW 28A.320.230; see 

also CP at 375. The legislature has also authorized waivers of some 

requirements for traditional public schools to develop innovation schools 

and zones. RCW 28A.630.08~. Thus, the concept of waiving some 

requirements to nurture innovation was already part of the general and 

uniform system before public chart~r schools. 

Plaintiffs ignore that imposing the degree of uniformity they 

advocate would undermine many existing programs for diverse students 

that the general and uniform education system alteady contains. See 

Tunstall, 141 Wn.2d at 222 n.16, 235 n.2 (Talmadge, J. concurring). These 

programs include Running Start, RCW 28A.600.300~.400; learning 

assistance programs operated by contract under RCW 28A.l65.035(g); 

dropout prevention and reengagement programs operated in patinership 

with community organizations, educational service districts, or community 

colleges, RCW 28A.l75.035(:t}.ll0; the program for highly capable 

students at UW, RCW 28A.l85.040; and schools for juvenile offenders 

1un by non~distdct entities, RCW 28A.l93. Chatier schools simply add 

another innovative option to this existing list. 
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With regard to the other aspects of a general and uniform system 

listed in Federal Way, public charter schools are required to hire only state 

certificated teachers and charter schools must participate in the statewide 

student assessment system. RCW 28A.710.040(b), (c). Plaintiffs assert 

that charter schools are not expressly required to participate in the basic 

education programs listed in RCW 28A.150.220, yet the Act and its 

related regulations expressly require charter school applicants to recite 

how they will comply with all of the elements of this statute. See RCW 

28A.710.130(m); WAC 180~19-030(4)(±) (school distdct authorizers); 

WAC 1 08-20-070(2)( d), (g) (Commission authorizer). The successful 

charter school applicants will all meet or exceed the minimum 

instmctional hour requirement. Stip. Facts ~ 13. The charter school 

application requirements, the applications, and the statutory funding 

formulas assume that charter schools will provide (and receive categorical 

allocations for) highly capable, learning assistance, and transitional 

bilingual education, as well as special education, which is independently 

required by federal law. RCW 28A.710.220(2). While Plaintiffs contend 

that charter schools will not provide the programs required in RCW 

28A.150.220, they have not shown, nor can they, that any charter school 

contract fails to require compliance with that statute. 

Similarly, relying on Bryan, Plaintiffs assert that a general and 

uniform system must subject each public school student to the same 

discipline as any other child. See Bryan, 51 Wash. at 502. They speculate 

that chatier schools will deviate so far from the discipline policies in 
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traditional public schools that they will be non-uniform. But no charter 

school has yet opened, and no discipline plan has been implemented. 

Charter school applicants must detail their discipline plan, they 

must comply with state and federal laws (including parents' rights laws, 

civil dghts laws, and due process), and charter school contracts can 

explicitly require compliance with all federal, state, and local school 

discipline laws. RCW 28A.710.130(2)(p); RCW 28A.710.040(2)(a), (3). 

Plaintiffs cannot show charter schools will be exempt from any existing 

discipline regulations or that they will impose discipline that so far departs 

from that provided in other schools that it destroys uniformity. If some 

future charter school deviates significantly from state oi federal law, the 

violation will trigger consequences under the charter school accountability 

system, but affected students could also bring an as-applied challenge. 

Additional requirements further ensure that charter schools will not 

depart from the general and uniform system. Public charter schools must 

comply with all federal laws, including those governing special education, 

privacy, health and safety, and nondiscrimination. RCW 28A.710.020(5), 

.040(2)(a). Charter schools must obey all civil rights laws and comply 

with any additional laws identified in their contracts, including laws not 

specified in the Act. RCW 28A.710.040(3). 16 

In sum, the authorized charter schools are a part of the general and 

16 See also U.S. Dep't ofEduc., Office for Civil Rights, May 14, 2014 Guidance 
Letter, available at http://www2.ed.gov/about!offices/list/ocr/letters /colleague-201405· 
charter.pdf (requiring charter school compliance with civil rights laws), 
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uniform system of public schools. Plaintiffs simply cannot show beyond a 

reasonable doubt that charter school students will not be able to 

successfully transfer within the system or that charter schools will 

somehow destroy the uniformity of Washington's education system. 

D. Public Charter Schools Are Common Schools, and They Will 
Not Divert Any Constitutionally Restricted Funds or Revenues 

1. Charter Schools Are Common Schools 

This Court should decline to apply an overly restrictive definition 

of Hcommon school" based on antiquated principles, instead recognizing 

that the Court has looked to legislative definitions of article IX terms to 

inform its interpretation. 

The Washington Constitution provides that the "public school 

system shall include· common schools, and such high schools, normal 

schools, and technical schools as may hereafter be established." Const. art. 

IX, § 2. The term "common school" is nQt defined in the constitution. Yet, 

since 1969, the legislature has defined "common schools" as "schools 

maintained at public expense in each school district and carrying on a 

program from kindergarten through the twelfth grade or any pati thereof 

including vocational educational courses otherwise permitted by law." 

RCW 28A.150.020. In 2012, the Act amended the statutory definition of 

"public schools" to state that "charter schools" are both public and 

common schools. RCW 28A.150.010; RCW 28A.710.005(m). Thus, the 

Act places charter schools within the statutory definition of "common 

schools." ld. 
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The term "common school" has evolved over centuries. L.K. 

Beale, Charter Schools, Common Schools, and the Washington State 

Constitution, 72 Wash. L. Rev. 535, 536 (1997). Early common schools 

referred t<;> schools that were not taught in Latin and, thus, accessible to all 

regardless of class status. !d. The term has also been used to distinguish 

between "one-room 'common' school house[s]" as compared to "graded" 

schools in which students are separated by grade level. !d. Washington's 

territorial common schools were not even necessarily free; some of them 

charged tuition. Dennis C. Troth, History and Development of Common 

School Legislation in Washington 88 (1927). 

A few years after statehood, after a challenge to the legality of 

funding high schools with common school funds, the legislature adopted 

language making high schools part of the common school system, even 

though common schools and high schools were listed as separate types of 

schools in article IX, section 2. Troth at 159-60; Laws of 1895, ch. CL, 

§ 1, p. 3 73. Kindergarten was legislatively added to common schools even 

later. Former RCW 28A.O 1.060 (1978) (cited in Seattle Sch. Dtst., 90 

Wn.2d at 534). 

In 1909, the Court was asked to dete1mine whether the State's 

normal schools, public schools associated with teacher-training 

institutions, were also "common schools" for purposes of receiving 

common school funding. Bryan, 51 Wash. at 500-01. The Bryan Court 

considered what "common school" meant, declaring that it must "measure 

up to every requirement of the Constitution and code of public 
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instruction.'' !d. at 5 03 (emphasis added). At the time, Washington statutes 

had long defined "common schools" as those "maintained at public 

expense in each school district and under the control of boards of 

directors/' "open to the admission of all children ... residing in that 

school district." Laws of 1897, ch. CXVIII, § 64, p. 384 (emphasis added). 

Consistent with this statutory definition, the Bryan Court held that 

"a common school, within the meaning of our Constitution, is one that is 

common to all children of proper age and capacity, free, and subject to, 

and under the control of, the qualified voters of the school district." Bryan, 

51 Wash. at 504. The B1yan Court, using language that does not indicate 

whether it was referring to a statutory or constitutional requirement, also 

opined: "The complete control of the schools is a most important feature, 

for it canies with it the right of the voters, through their chosen agents, to 

select qualified teachers, with the power to discharge them if they are 

incompetent." !d. The Court emphasized that normal school teachers were 

not certificated and could not be fired by school district officials, and 

normal schools were not open to all students. See id. 

The Bryan Court then relied, in part, on the fact that the 

constitutional framers had expressly distinguished between common 

schools and normal schools. Id. at 502, 504-05. To the extent that the 

legislature wanted to fund normal schools, it could do so out of the general 

fund, !d. at 505-06 ("[I]t has made provisions ... out of the wrong fund."). 

Plaintiffs ask this Court to interpret every requirement listed in 

Bryan as based on the constitution, rather than statute. This Court should 
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decline. Such a reading of Bryan would mean that like normal schools, 

high schools' status as a separate category of schools in the text of article 

IX, section 2 would also prevent them from being common schools, 

regardless of how the legislature has characterized them. This result .would 

be absurd in our modern school system. E.g., State v. Monfort, 93 Wash. 

4, 6, 159 P. 889 (1916) (avoiding absurdity in constitutional 

interpretation). It would be similarly absurd in modern times for school 

district voters to have "complete control" over public schools, as Bryan 

implied was required. Bryan, 51 Wash. at 504. As even Plaintiffs 

recognize, some state control is required, both by the constitution and as a 

practical matter. Const. art. IX, § 2 (general and uniform provision), 

art. III, § 22 (Superintendent's supervisory authority). 

Rather than accepting Plaintiffs' unworkable reading of Bryan as a 

static statement of constitutional imperatives, this Court should recognize 

that Bryan 1·elied on then-existing statutes to give meaning to 

constitutional requirements. This Court has continued to do the same in 

interpreting article IX' s provisions, providing broad guidelines but 

otherwise relying on the legislative branch to develop the substantive 

content of constitutional terms. E.g., Seattle Sch. Dist., 90 Wn.2d. at 518-

19 (discussing the term "education"). The legislature has, over time, added 

high schools and kindergarten to the definition of "common schools," and 

since Bryan was decided, it has removed from the statutory definition the 

requirement that common schools be "under the control of [school district] 

boards of directors." Compare Laws of 1909, ch. 97, Title III, ch.l, § 1, 

23 



p. 261 with RCW 28A.150.020. Most recently, the people expressly 

provided that public charter schools are common schools. RCW 

28A.l50.010. "[T]he constitution was not intended to be a static document 

incapable of coping with changing times" (Seattle Sch. Dist., 90 Wn.2d at 

517), and this Court should not ignore these changes. 

Moreover, since Bryan, the Court has recognized the legislature's 

pl'erogative to both expand and contract the scope of the common schools. 

Moses Lake, 81 Wn.2d 551. In the mid-1940s, the legislature expanded the 

then-existing common school system to include thirteenth and fourteenth 

grades, and in the 1960s, it authorized school districts to establish and 

maintain community colleges. Id at 552; Laws of 1945, ch. 115, § 2, 

p. 308. Then, in 1967, the legislature transfel'red the community colleges 

from the common school system to a new, separate community college 

system. Moses Lake,. 81 Wn.2d at 552-53. The Court rejected 

constitutional challenges to this transfer, emphasizing the legislature's 

prerogative to define the scope of the school system without running afoul 

of the article IX common school provisions. I d. at 55 8-61. 

Plaintiffs alternatively assert that the constitutional definition of 

common schools must maintain certain essential characteristics, one of 

which must be a local school district's power to hire and fire teachers. But 

this argument ignores that while the legislature, as a policy matter, has 

made school districts and local control central aspects of Washington's 

school system, school districts are not mentioned anywhere in article IX. 

See Canst. art. IX,§§ 1-5. Local district or local vote!' control of common 

24 



schools is certainly a historical tradition in Washington (see Laws of 1854, 

ch. II, p. 320-22), but it is not a constitutional requirement under the plain 

language of article IX. The constitutional framers cetiainly knew how to 

articulate local voter control, but they chose not to include it in article IX. 

Instead, the Court h~s held that school districts are "creatures of 

statute" created by the legislature to administer public schools with only 

those powers expressly granted by the legislature. Tunstall, 141 Wn.2d at 

232; Moses Lake, 81 Wn.2d at 556. While Washington's legislature may 

generally adopt a system of local district control, without a constitutional 

requirement, it is also the legislative branch's pt·erogative to allow 

exceptions. 

In fact, the legislature has created several programs within its 

"Common School Provisions" that lack direct school district control over 

hiring and firing of staff, including Running Start and the UW highly 

capable program. Their higher education professors cannot be hired and 

fired by school district officials. 17 The Court has recognized that article IX 

should adapt to evolving societal needs, and charter schools, like these 

programs, have been developed to serve unique needs of distinct 

populations of students. 

As noted above, charte1· schools, like these other innovative 

17 RCW 28A.600.310-.400; RCW 28A.l85.040; see also RCW 28A.300.165; 
RCW 28A.150.305 (drop-out prevention and other programs run by educational service 
districts, the National Guard, or under contracts with private entities); RCW 
28A.l93.020(l)(a) (youth offender schools in adult institutions run by higher education, 
educational service districts, or private contractors); WAC 392-121-188;WAC 392-
172A-04080-04110 (private contracts for special education and other instructional 
services); RCW 28A.715 (tribal compact schools). 
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programs, have accountability measures. that satisfy the Bryan Court's 

central concerns. Significantly, charter schools are subject to the ultimate 

accountability measure-families can vote with their feet, an option not 

available to many students attending underpe.rforming traditional public 

schools. Public charter schools also have extensive accountability to 

public officials, who are in turnaccountable to voters. Charter schools can 

employ only certificated teachers whose licenses are regulated by the 

Superintendent. RCW 28A.710.040(2). The Commission is appointed by 

elected officials, and school district authorizers supei·vise contracts with 

each charter school. RCW 28A.710.070(2), .080(2). 

Public charter schools and their teachers are at least as accountable. 

to the public as staff working in existing programs like Rmming Stati, the 

UW highly capable program, and other educational service district ot· 

contracted programs. Charter schools fit within the current legislative 

definition of the term "common school" and they violate no prinCiples 

stated in article IX. This Comi should recognize an evolving common 

school system that is not etched in constitutional stone (McCleary, 173 

Wn.2d at 526), holding that chatier schools are "common schools." 

2. In Any Event, Charter Schools Can Be Funded Without 
Using Constitutionally Restricted Revenue or Accounts 

In their attempt to block any funding for charter schools, Plaintiffs 

wander far afield of the actual funding restrictions imposed by the plain 

language of article IX. Although certain accounts and revenue sources are 

constitutionally restricted to common schools, total state appropriations 
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for public education vastly exceed revenues from these restdcted sources. 

The Permanent Common School Fund, the Common School Construction 

Fund, and the state tax for common schools are the only funding sources 

that are constitutionally restricted. Plaintiffs fail to prove beyond a 

reasonable doubt that charter schools cannot operate without these funds. 

a. Charter Schools Can Operate Without Access to 
the Well~Defined Permanent Common School 
Fund · 

The Permanent Common School Fund is a well-defined fund that 

was originally created with proceeds arising from land grants in ten·itorial 

days. Troth at 86. When adopting the constitution, the framers maintained 

the "permanent and in·educible" quality of the pre~existing common 

school fund. Const. art. IX, § 3. They specifically enumerated the means 

through which the principal can be supplemented, including, for example, 

with proceeds from state mineral sales and escheated property, and with 

other funds specifically appropriated into the permanent fund by the 

legislature. !d.; see also Troth at 92. The principal must remain intact, and 

the legislature has provided for its investment. RCW 28A.515.300(2). 

Plaintiffs have not alleged, nor can they, that the principal of the 

permanent and irreducible fund identified in the constitution has been 

improperly appropriated. See Moses Lake, 81 Wn.2d at 560 (l'ecognizing 

"the common school fund" in article IX, section 3 is precisely defined). 

The 1889 Washington Constitution also provided that "interest 

accruing on [the Permanent Common School Fund,] together with all 

rentals and other revenues derived therefrom and tl·om lands and other 
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property devoted to the common school fund shall be exclusiv.ely applied 

to the current use of the common schools." Canst. art. IX,§ 3 (1889). In 

1966, the people approved an amendment to article IX, section 3, creating 

the Common School Construction Fund "to be used eJ:Cclusively for the 

purpose of financing the construction of facilities for the common 

schools." Const. amend. 43. Notably, amendment 43 shifted the interest 

and revenue accruing on the Permanent Common School Fund after 

July 1, 1967, from support of the operation of common schools to the 

Common School Construction Fund. Id. Thus, neither the principal of, nor 

the interest or proceeds from the Permanent Common School Fund are 

now used for any school operating costs, including charter schools. 

b. Charter Schools WilL Operate Using General 
Fund Appropriations, Without Need for Any 
Revenue From the Current State Property Tax 
for Common Schools 

Charter Schools receive general fund appropdations, and they need 

not obtain any revenue from the current state N'Operty tax for common 

schools. While Plaintiffs attempt to expand the scope of the constitutional 

restriction, they ignore the basic truism that the legislature has complete 

discretion to appropriate the vast majority revenues in the general fund. 

T)le constitution requires that "the entire revenue derived from ... 

the state tax for common schools shall be exclusively applied to the 

support of the common schools," not the revenue fl·om any tax ever used 

for the support of common schools, as Plaintiffs imply. Canst., art. IX, § 2 

(emphasis added); Appellants' Op. Br. at 23. The use of the definite article 
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"the" reflects intent to identify a specific item-"the state tax for common 

schools." See, e.g., In re Strand, 167 Wn.2d 180, 188w89, 217 P.3d 1159 

(2009) (distinguishing between "a," the indefinite article to be used when 

the thing is unspecified, and "the,'' the definite article). 

The constitution itself does not levy or designate a specific state 

tax for common schools. But since 1895, the legislature has dedicated 

some state property tax to the common schools, Laws of 1895, ch. 

LXVIII, p. 122, and since 1967, the legislature has imposed the current 

version, RCW 84.52.065. Subject to cetiain overall property tax limits, "in 

each year, the state shall levy ... for the support of common schools of the 

state a tax of three dollars and sixty cents per thousand 'dollars of assessed 

value upon the assessed valuation of all taxable property within the state" 

as adjusted according to the statute. RCW 84.52.065. The revenue from 

the current state property tax levy is deposited into the general fund. RCW 

84.52.067; CP at 1029, ~~ 6, 7. 

The revenue from the state property tax for common schools 

amounted to $1.879 billion in fiscal year 2012 and that revenue has been 

projected to rise to $1.997 billion for fiscal year 2015. CP at 1029, ~~ 6, 7. 

Of course, nothing in the constitution prevents the legislatme from 

spending more on education than only the revenues derived from the state 

property tax to support the common schools. On the contrary, ever since 

Seattle Sch. Dist., 90 Wn.2d 476, additional funding has been necessary to 

meet the state's constitutional duty "to make ample provision for the 

education of all children residing within its borders," a duty whose plain 
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language is not limited to the "support of common schools." Const. art. 

IX, § 1. For example, in fiscal year 2012, the legislature appropriated 

$5.220 billion for public schools through formula~generated general 

apportionment for schools, as well as an additional $1.197 billion in 

categorical education funding for special education, learning assistance, 

highly capable, institutional, and bilingual programs, and transportation, 

for a total of $6.417 billion. CP at 1032. The revenue fl'Om "the state tax 

for common schools" made up only about 29 percent of the legislature's 

appropriation to the Superintendent for allocation to Washington's public 

schools in 2012. CP at 1029~32. 

Plaintiffs estimate that the approved charter schools could 

eventually require allocation of $20 million. Appellants' Op. Br. at 18. 

This estimate is speculative because the opening of each charter school is 

contingent on many factors, no public dollars are provided to them until 

they open, and Plaintiffs' calculations are based on estimates of the 

number of students who will attend. Joint Stip. ~~ 6, 10, 11. Even so, this 

amount is a small proportion of the State's overall expenditures for public 

schools. It could easily come out of the more than $4.4 billion in general 

fund education appropriations that have not been provided by the state tax 

for common schools ($6.417 billion minus the projected $1.997 billion 

state property tax revenue for 2015). CP at 1029~30. Or it could come out 

of any other unrestricted money in the general fund. Thus, even if charter 

schools could not be suppmted with revenue from "the state tax for 

common schools," the general fund will contain sufficient money from 
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umestricted sources to appropriate the necessary amounts to charter 

schools without resort to state property tax revenues. CP at 1030, ~ 8. 

Plaintiffs seem to suggest that the State must maintain the state 

property tax revenue in an account separate from the general fund or that it 

must mark and trace every dollar of revenue from the state propetiy tax for 

common schools in order to prove that none will be spent on non-common 

school purposes. If this Court were to declare that state property tax 

revenues must be accounted for separately from the general fund, then the 

State could cetiainly do that, but this step is unnecessary when the record 

shows that the limited number of charter schools authorized by the Act can 

easily be suppotied from umestricted general fund revenues. CP at 1029-

30. A challenger must prove "by argument and research that the statute 

does in fact violate the constitution," "in keeping with the fact that the 

Legislature possesses a plenary power in matters of taxation except as 

limited by the Constitution." Wash. Off Highway Vehicle Alliance v. State, 

176 Wn.2d 225, 234, 290 P.3d 954 (2012) (internal quotation marks 

omitted). Plaintiffs catmot show that a single dollar from restricted state 

propetiy tax revenues has been or will be spent on charter schools. 

Plaintiffs also attempt to expand the scope of the constitution's 

funding restriction beyond its plain language, which requires revenues 

from "the state tax for common schools" be spent only for the "supp011 of 

the common schools." Canst. art. IX, § 2. Plaintiffs attempt to turn this 

restriction on its head by applying the constitutional restriction to 

appropriations, rather than certain tax revenues. Relying on State ex. rel. 
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State Board for Vocational Education v. Yelle, 199 Wash. 312, 91 P.2d 

573 (1939), they contend that any dollar that has been appropriated for 

basic education has necessarily come from revenue from any "state tax for 

common schools," and therefore those dollars must also be 

constitutionally restricted. Appellants' Op. Br. at 23. If Plaintiffs are 

conect, then the legislature's approach to school funding has been 

unconstitutional for at least decades, and perhaps since the 1890s when the 

legislatUl'e made high schools "common schools." 

First, since Vocational Education, the Comi has recognized the 

State must appropriate funding for public education beyond the 

constitutionally protected funds for the common schools, noting that 

_ article IX, section 5 _of the con~titution expressly refers to a broader 

category of "other state educational funds." Seattle Sch. Dist., 90 Wn.2d at 

521 ("The constitutional draftsmen must have contemplated that funds, 

[o]ther than common school funds, were to be available for [a]nd used to 

educate our resident children."). "The general and uniform system 

contemplated by the constitution is neither limited to common schools nor 

is it synonymous therewith." !d. at 522; see also Moses Lake, 81 Wn.2d at 

559. A1iicle IX, section 2 "provides for something considerably mOl'e 

extensive." Seattle Sch. Dist., 90 Wn.2d at 522. It would contradict these 

more recent holdings for this Court to restrict all school appropriations to 

use for "common schools/' It would also render unconstitutional many 
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programs, like Running Start, where allocations are made to entities that 

do not meet Plaintiffs' restrictive definition of "common school."18 

Second, the taxing and funding scheme in place when Vocational 

Education was decided was fundamentally different from the cun·ent 

system. In the late 1930s, the recently adopted Revenue Act required the 

deposit of tax revenues into several different accounts, including "the state 

current school fund" and "the state general fund." Laws of 193 5, ch. 180 

(The Revenue Act), § 211, p, 846; Laws of 1937, ch, 227, § 22, p.1165; 

Laws of 1939, ch. 225, § 31, p. 1016, The "current school fund" was 

expressly restricted by statqte, and once revenues were deposited into it, 

those moneys had to be used exclusively for common schools. Laws of 

- 19393 ch. 174, § 1, p. 527. For this -reason alone, absent-a change to the 

current school fund's statutory restrictions, the 1939 legislature's 

appropriation of current school fund money to support adult vocational 

education was improper, but this was a statutory. restriction. Vocational 

Education, 199 Wash. at 313M 17, 

At that time, the state taxing and school funding schemes were 

fundamentally different in another way:: the amount of the state tax for 

common schools was set according to how much funding was needed for 

the "current school fund," considering both need and other revenue 

sources. See Laws of 193 9, ch, 17 4, § 1, p. 527. The amount of the state 

18 See, e.g., Laws of2013, 2d Spec. Sess., ch. 4, § 502; RCW 28A.600.310(4) 
(Running Start); RCW 28A.185.040 (UW); RCW 28A.300.165; RCW 28A.l50.310; 
(dropwout prev~ntion); RCW 28A.l50,305 (pl'ivate contracts for educational services); 
RCW 28A.l93 Uuveni!e offenders in adult institutions); RCW 28A.715 (tribal schools). 
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property tax levy for common schools was determined by calculating the 

amount necessary to provide the schools with "twenty-five cents per day 

per pupil for each day's attendance .... " Id. § 4. The legislature deemed 

this amount "the basis for the state levy for current use to· be applied 

exclusively to the common schools." Id. Certain percentages of collected 

excise taxes were also placed in the current school fund, but only up to the 

limits of the calculated need. Laws of 1939, ch. 225, § 31, p. 1016. 19 Thus, 

it makes sense for the Vocational Education Court to have described the 

dedicated "cunent school fund" and the "state tax for common schools" as 

one and the same, because the size of the fund established the tax rate. 

Our legislature no longer funds schools through the "current school 

fund," making the Vocational Education reasoning no longer relevant. In 

1967, the legislature adopted RCW 84.52.065 returning the state property 

tax for common schools to a defined amount, now $3.60 per thousand 

dollars of assessed valuation, subject to other limits. The revenues from 

the tax must be deposited into the general fund (RCW 84.52.067), and the 

legislature now appropriates most basic education funding from 'the 

general fund. See, e.g., Laws of2013, 2d Spec. Sess, ch. 4,.§§ 50lm516 

(Operating Budget-Education). 

Plaintiffs rely on the reference to common schools in RCW 

28A.l50.380(1), which requires the legislature to appropriate funds "for 

L
9 In the 1930s there were several property tax initiatives capping the overall rate 

of property taxes, likely necessitating that some excise tax dollars also provide revenues 
to "the cunent school fund." See, e.g., Laws of 1935, ch. 2, § 1, p. 8; Laws of 1939, ch. 2, 
p. 5. 
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the current use of common schools." Appellants' Op. Brat 17-18. While 

common schools are ce1iainly funded from the general fund in compliance 

with this requirement, nothing prevents the legislature from providing 

additional education funding to other public school programs, also out of 

the general fund. E.g., Laws of 2013, 2d Spec. Sess, ch. 4, §§ 501-516, 

RCW 28A.150.380(2). 

The duty to appropriate in RCW 28A.150.380(1) does not create a 

restricted "fund;" instead, it requires appropriations from whatever 

revenues are available to fund one aspect of Washington's education 

system-the common schools. RCW 28A.150.380 is irrelevant to how 

other appropriations for educational programs are made from umestricted 

- general fund revenues .. 

Thil'd, Plaintiffs suggest that the Vocational Education Court held 

that the constitutional provision allowing the legislature to make 

appropriations to the permanent and irreducible common school fund 

somehow forbids the legislature from using other moneys for other 

education purposes. Appellants' Op. Br. at 23-24. That cannot be so, fol' 

such a reading would improperly expand the scope of the constitutionally 

protected Permanent Common School Fund, which by definition could 

not, and still cannot, be used for school operations. Const. ati. IX, § 3. The 

Court has already expressly distinguished between the "common school 

fund" protected by article IX, section 2 and more general "public school 

funds" available for broader programs. Moses Lake, 81 Wn.2d at 560. 
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Ultimately, decisions about how to fund various obligations 

involve political' questions that must be left to the legislature absent a clear 

constitutional restriction. See Wash. Fed'n of State Emps. v. State, 107 

Wn. App. 241, 244-47, 26 P.3d 1003 (2001). Each year, the legislature is 

entitled to adjust basic education appropriations among basic education 

programs, and it would certainly be entitled to move basic education 

funding from one educational program to another so that the funding 

scheme can adapt to changes in enrollment in those programs. See Seattle 

Sch. Dist., 90 Wn.2d at 522. This is all that the people have required with 

the Charter Schools Act. As noted, to hold otherwise wbuld eviscerate 

preexisting programs, like Running Start, where allocations are made 

according-to student emollment in programs that do noLmeet Plaintiffs' 

restdctive definition of "common school." Such a restriction extends far 

beyond the plain language of Washington's constitution. The constitution 

in no way prevents the legislature from using other general fund revenues 

for broader basic education programs. 

c. Charter Schools Can Operate Without Access to 
the Common School Construction Fund 

Unlike the Permanent Common School Fund, the principal of the 

Common School Constnwtion Fund can be appropriated. Since 

amendment .43, the Common School Construction Fund must be "used 

exclusively for the purpose of financing the construction of facilities for 

the common schools." Const. art. IX, § 3. The Common School 

Construction Fund is used exclusively to support the state portion of the 
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School Construction Assistance Program (SCAP).2° 

The Charter Schools Act makes charter schools eligible for school 

construction assistance (RCW 28A.710.230(1)), but the Common School 

Construction Fund is not the only funding source the legislature uses to 

support SCAP. The legislature also uses money from the State Building 

Construction Account (funded with general obligation bond proceeds) to 

pay for school construction. See Laws of 2013, 2d Spec. Sess., ch. 19, 

§§ 5001-5020 (Capital Budget) (appropriating funds :from both). Thus, 

even if the legislature could not appropriate from the Co:m.tp.on School 

Construction Fund for construction or repair of charter schools, nothing 

would prevent it from using the State Building Construction Account, or 

even umestricted revenues in the general fund; Moreover, because charter 

schools can lease or use existing buildings, it is entirely possible 

construction will not be necessary. RCW 28A.710.230. 

In sum, Plaintiffs have failed to show~ beyond a reasonable doubt, 

that there is no circumstance under which charter schools can be operated 

constitutionally. Charter schools do not require appropriations from the 

Permanent Common School Fund, the state tax for common schools, or 

the Common School Construction Fund. 

3. Even If Charter Schools Are Not Common Schools, the 
Portions of the Charter Schools Act Declaring Them So 
and Allowing Them Restricted Funds Can Be Severed 

Even if charter schools are not common schools, the trial coutt was 

20 See RCW 281\..525 (authorizing construction assistance); WAC 392-341 to 
WAC 392-347 (governing construction assistance program). 
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correct to conclude that the portions of the Charter Schools Act that 

declare charter schools to be common schools and give them access to the 

constitutionally restricted Common School Construction Fund are 

severable. Whether an initiative provision can be severed depends upon 

"whether the constitutional and unconstitutional provisions are so 

connected that it could not be believed" that the people would have 

adopted "one without the other," and whether "the part eliminated is so 

intimately connected with the balance of the act as to make it useless to 

accomplish [the people's] purposes." League of Educ. Voters v. State, 176 

Wn.2d 808, 827, 295 P.3d 743 (2013) (internal quotation marks omitted). 

This Court may treat the Act's severability clause as conclusive unless it is 

"obviously false on-its face;'1__Jd- - --- --- -

Here, the voters' intent was to allow up to 40 charter schools to 

open in Washington in the next five years, as part of the state's overall 

public education system. Voters would have understood from Initiative 

1240's plain language that public charter schools would be funded, in pa1i, 

with existing levels of education funding that would follow students from 

their current school to their cha1ier school. RCW 28A.710.220. The 

legislature will appropriate the necessary funding out of the general fund 

according to the school allocation formula, and doing so will fulfill, not 

undermine, voters' purpose. There is no reason to believe that voters 

would have rejected the Charter Schools Act unless charter schools meet a 

nanow definition of "common schools," where there would be no 

practical impact other than possible changes in the legislature's 
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accounting. Moreover, voters would not likely find it critical if charter 

school construction were funded from the State Building Construction 

Account, rather than the Common School Construction Fund. In fact, it is 

far from clear that construction will even be needed. Finally, Washington 

voters have often enacted unfunded education requirements, so Plaintiffs 

cannot show that voters would have rejected charter schools absent a 

secure funding stream. See Federal Way Sch. Dist., 167 Wn.2d at 520 

(describing Initiative 732, teacher COLAs without a ftmding source). 

Even if this Court were to conclude that charter school funding 

must be appropriated in an operating budget section separate from 

traditional public schools, a technical change in budgeting would not 

undermine the voters' purpose. Thus, -even if public charter schools are not 

common schools, the related portions of the Act are severable, 

E. Appropriating General Fund Revenues to Charter Schools 
Fulfills, Rather Th~m Jeopardizes, Ample Funding Under 
Article IX, Section 1 

Article IX, section 1 requires that the state amply provide for "the 

education of all children" in Washington .. Plaintiffs assert that 

Washington's public education system somehow do~s not encompass 

charter schools and, instead, charter schools will necessarily divert funds 

from that system. Yet public charter schools surely are a part of 

Washington's public school system, even if they do not meet a narrow 

definition of "common school." In fact, Plaintiffs' argument ignores the 

Washington Supreme Court's consistent approach to defining the contours 

of basic education, leaving such policy decisions to the legislative branch. 
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McCleary, 173 Wn.2d at 517 ("difficult policy questions inherent in 

fotming the details of an education system," are left to the legislative 

branch); Tunstall, 141 Wn.2d at 223. 

At the very least, charter schools are part of the public school 

system and must provide a basic education as defined in RCW 28A. RCW 

28A.710.040(2)(b). To the extent Plaintiffs complain that adding charter 

schools to the education system will make the state's overall basic 

education obligation more expensive, the fact that the funding follows the 

students within the system, regardless of whether they attend a traditional 

public school, Running Start, ot· a public charter school, belies this point. 

The amount of private grant funding supporting charter schools also 

makes this an al'guable proposition. Joint Stip. ,112. Still, issues regarding 

the adequacy of state funding of 'basic education will be resolved in the 

course of the ongoing McCleary litigation, and are not justiciable here.21 It 

would be unheard of for a court to lop off pieces of the education system 

that it deems, as a policy matter, to be somehow less worthy than others. 

F. . Plaintiffs' Levy Claim is Not Justiciable; Plaintiffs Cannot 
Show Any Improper Spending of Levy Funds 

Plaintiffs' levy claims are not justiciable, and they cannot show the 

Charter Schools Act's levy provisions could never operate 

constitutionally. Plaintiffs assert that article VII, section 2(a) and article 

VII, section 5 of the Washington Constitution allow local levy funds to be 

21 Federal Way, 167 Wn.2d at 528-30 (holding ample funding challenges 
brought by various non-school district plaintiffs were not justiciable). 
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spent only for the purpose approved by the voters when the levy was 

adopted, and that RCW 28A.710.220(6) and (7) violate these provisions. 

CP at 26 (Complaint). But no levy funds have yet been appropriated to 

charter schools. While Plaintiffs focus on an existing levy for the Spokane 

Public Schools, it is not certain a charter school will receive any of those 

levy funds, and even so that levy broadly covers operation and 

maintenance of public schools. 

While it is not necessarily clear whether the source of the rule is 

article VII, the Court has held that local governments cannot expend levy 

funds raised "for a designated purpose" for a substantially different use. 

Thompson v. Pierce County, 113 Wash. 237, 241, 193 P. 706 (1920); see 

- also O'Byrne v. City oj-Spokane, 67 Wn~2d 132, 136, 406 P.2d 595 (1965) 

("radical" deviation would be improper), Whether an expenditure fits 

within the scope of the voters' approval, depends upon the specific levy 

terms. Thompson, 113 Wash. at 242 (more general terms could have 

allowed the expenditure in question). 

RCW 28A. 710 .220( 6) discusses conversion charter schools, 

converted from an existing traditional public school into a public charter 

school. RCW 28A.710.010(8). Yet no conversion charter school has yet 

been authorized and it is unclear whether any conversion charter school 

will ever seek access to local levy funds. Thus, alleged injury from RCW 

28A.710.220(6) is speculative, and not enough to establish a justiciable 

controversy. To-Ro Trade Shows v. Collins, 144 ~n.2d 403, 415-16, 27 

P.3d 1149 (2001) (no justiciable controversy where an event has "not yet 
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occurred or remains a matter of speculation"). And because conversion 

schools, by definition, must exist in the district before conversion to public 

charter status, voters would have approved levy funding for that school. 

The Act also provides that "[n]ew charter schools are not eligible 

for local levy moneys approved by the voters before the start-up date of 

the school unless the local school district is the authorizer." RCW 

28A.710.220(7). Plaintiffs allege this provision will allow money from the 

Spokane Public Schools operations levy to be spent on a charter school. 

Appellants' Op. Br. at 46. The Spokane Public Schools has authorized a 

public charter school, scheduled to open in fall 2015, While that charter 

school assumed some levy funding in its application, that is only the first 

step in-the process. Several contingencies still exist, including whether the 

chartet· school will continue to meet pre-opening requirements. Joint Stip. 

,\,1 4~6. Moreover, while the Spokane-authorized charter school may be 

eligible for local levy money, it might not obtain any of these funds. 

RCW 28A.710.220(7). 

More importantly, the existing Spokane levy, which will be paid 

into the District's General Fund until 2016, has a broad purpose: "for 

maintenance and operation support" to meet the District's "educational 

program[] and operation expenses." CP at 254. Even if the District 

allocated levy revenues to the public charter school, that school's 

operation fits within the levy's broad terms: "educational programs" and 

"operation expenses." This levy was not approved only for a specific 

school or project. Contrast with Sheldon v. Purdy, 17 Wash. 135, 137, 49 
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P. 228 (1897) (levy adopted for specific project). In sum, Plaintiffs cannot 

show that the Act will result in improper levy appropriations, and even if 

the Acfs levy provisions were improper, they could be severed. 

G. The Charter Schools Act Does Not Improperly Delegate the 
State's Paramount Duty with Regard to Education 

The Charter Schools Act does not delegate the State's paramount 

duty to define "basic education," and any lesser delegation that does exist 

is subject to appropriate safeguards. The Court has held that sufficient 

standards are in place when the legislative body "define[s] in general 

terms what is to be done and the instrumentality ot· administrative body 

which is to accomplish it;" and where "[p]rocedural safeguards exist to 

control arbitrary administrative action and any administrative abuse of 

discretionary power." Barry & Barry, Inc. v. State Dep 't of Motor 

Vehicles, 81 Wn.2d 155, 159, 500 P.2d 540 (1972). Yet requiring the 

legislative branch to "lay down exact and precise standards for the 

exercise of administrative authority destroys needed flexibility," ld. at 

160; see also United Chiropractors of Wash., Inc. v. State, 90 Wn.2d 1, 6, 

578 P .2d 38 (1978) (same test for delegation to a private entity). 

As described above, the Act requires charter schools to provide the 

already~defined basic education through instmction in the detailed 

EALRs. RCW 28A.710.005(l)(n)(v), 040(2)(b). While Plaintiffs doggedly 

insist that charter schools will not provide any aspect of the program of 

basic education in RCW 28A.150.220, they ignore that the Act requires 

applicants to report how they will comply with .220, the Act assumes 
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funding for all of the programs listed in .220, the authorized applicants 

will meet or exceed instructional hour requirements, and the contracts can 

require compliance with .220. 

Plaintiffs contend that delegating to public charter schools the 

ability to establish how the materials required in the EALRs will be taught 

is improper because charter schools will be operated by non"profit, non­

sectarian entities. However, nothing in the state constitution prohibits the 

legislature from delegating operation of charter schools to non-profit 

entities, so long as sufficient safeguards are in place. See United 

Chiropractors, 90 Wn.2d at 6. Indeed, other statutes have long allowed 

school districts to contract with non-sectarian, private entities to pt·ovide 

instruction to public school students.- E.g.,- -RCW 28AJ50.305; 

RCW 28A.300.165 (National Guard); RCW 28A.193 (incarcerated 

juveniles); WAC 392-172A"04080 to -04110 (special education). 

The Act imposes procedural safeguards sufficient to ensute that 

public chartet schools do not abuse their power or otherwise act 

arbitrarily. See Barry, 81 Wn.2d at 159. Chatter schools must comply with 

the terms of their contracts, which can incorporate statutory or tegulatory 

requitements not specifically addressed in the Act RCW 28A.710.040(3). 

Public charter school authorizers must approve a chartet school's 

education plan, discipline plan, instructional hours, and all other elements 

of the charter school's extensive application. RCW 28A.710.130. 

Authorizers must continuously monitot charter schools and conduct 

ongoing performance evaluation. RCW 28A.710.180(1). Authorizers may 
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conduct investigations as long as they do not unduly inhibit the school's 

autonomy. RCW 28A.710.180(2). If needed, the authodzer can impose 

sanctions or require a corrective action plan. RCW 28A.71 0.180(4). 

Authorizers can revoke or refuse to renew a charter contract "at 

any time." for any of several reasons, including: failure to comply with 

state or federal law or contract requirements, failure to make sufficient 

progress toward performance expectations, or fiscal mismanagement. 

RCW 28A.710.200. While operators must be given notice and an 

opportunity to be heard (RCW 28A.710.200(3)), there is no indication that 

the process will be unduly lengthy, and compliance with due process 

should not otherwise undermine a finding that appropriate safeguards are 

ih place under Barry; Indeed, charter schools can be subject to sanctions 

that traditional public schools do not face, including nonrenewal if they 

fall in the bottom quartile ofpublic schools. RCW 28A.710.200(2). 

To the extent Plaintiffs focus on conversion schools, they 

misunderstand the conversion requirements. While applicants to convert 

existing schools must show sufficient parent or teacher support, this does 

not relieve them of any other requirement. RCW 28A.710.130(3). Where a 

family prefers not to participate in a chartet· school, the district must place 

the student in a traditional school. See RCW 28A.150.220(5). Staff not 

hired by the converted charter school would be entitled to continued 

district employment subject to the limits of their contract. 

In sum, the legislature-not charter schools-defines basic 

education, which charter schools are required to provide. There is no 
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ev.idence any authorized charter school will not be required to comply 

with RCW 28A.l50.220, and there are ample safeguards in place to avoid 

arbitrary action. Thus, Plaintiffs cannot prove beyond a reasonable doubt 

that unconstitutional delegation will occur. 

H. The Superintendent Supervises Public Charter Schools in 
Compliance with Article III, Section 22 

The Superintendent has the same level of supervisory authority 

over charter schools that he has over traditional public schools. Article III, 

section 22 provides: "The superintendent of public instruction shall have 

supervision over all matters pertaining to public schools, and shall perform 

such specific duties as may be prescribed by law." The plain language 

recognizes legislative authority to define what the Superintendent's 

specific duties are, so long as the legislative branch does not interfere with 

the general supervisory authority. 1998 Op. Att'y Gen. No.6, at 2. 

"Charter schools are subject to the supervision of the 

superintendent of public instruction and the state board of education, 

including accountability measures, to the same extent as other public 

schools, except as otherwise provided in [the Charter Schools Act]." RCW 

28A.710.040(5). Thus, unless the Act specifically indicates otherwise, the 

Superintendent's supervisory authority remains the same. Plaintiffs point 

to no provision that specifically divests the Superintendent of any 

particular aspect of his supervisory authority. 

The Superintendent has supervisory authority over teacher 

certification in traditional and charter public schools, with the Professional 

46 



Education Standards Board. RCW 28A.410.010. The Superintendent 

establishes and revises the EALRs, with which charter schools must 

comply. CP at 373. He also supervises statewide assessments, in which 

charter schools must participate. RCW 28A.300.041(7). The 

Superintendent must make repotis and recommendations to the legislature 

regarding the overall public education system, including charter schools. 

RCW 28A.300.040. Significantly, the Superintendent holds the power of 

the purse; he allocates funds from the legislature to the public schools, 

including charter schools, and he can withhold funds. RCW 28A.710.220; 

RCW 28A.l50.290(2) (authority to establish conditions for funding); see 

also State v. Preston, 84 Wash. 79, 86'"87, 146 P. 175 (1915). 

Plaintiffs -argue tharthe Chattet• Scho-ols Act transfers some of the 

Superintendent's authority to the Commission, but it does not. The Chatier 

School Commission is charged with "authodz[ing] high quality public 

charter schools throughout the state, particularly schools designed to 

expand oppotiunities for at-risk students, and to ensure the highest 

standards of accountability and oversight for these schools." RCW 

28A.71 0.070(1). The Commission must, "through its management, 

supervision, and enforcement of the charter contracts, administer the 

portion of the public common school system consisting of the charter 

schools it authorizes as provided in this chapter, in the same manner as a 

school district board of directors." !d. (Emphases added). Thus, the 

Commission's role is parallel to that of school district authorizers, and it 

does not supplant the Superintendent's general supervision over the public 
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schools. While the Superintendent will not participate in the day~to"day 

operation of charter schools, it would be wholly impractical to suggest that 

the Superintendent could personally supervise the day~to"day operations of 

each public school, or even each of the 295 public school districts. Such a 

system would contradict the local control that Plaintiffs assert is t'equired. 

The Commission is no different than the State Board of Education 

m· the Professional Educator's Standards Board, which are independent 

boards charged to address certain aspects of the education system, and 

neither of which defeats the Superintendent's supervisory authority. See 

RCW 28A.305; RCW 28A.410.010. Similarly, local school boards are 

responsible for developing performance evaluation cl'iteria fm• staff, 

developing curricula that meet state standards, and evaluating instructional 

materials. RCW 28A.150.230. Such local oversight has never been held to 

encroach on the Superintendent's authority. The legislative branch can 

assign specific tasks to the Commission, just as it has done for these other 

entities within the education system. Plaintiffs cannot show a violation of 

article III, section 22. 

I. The Charter Schools Act Complied with Article II, Section 37 

The Supel'ior Court was conect that the Charter Schools Act is a 

complete act that does not violate article II, section 3 7 of the Washington 

Constitution. Article II, section 3 7 provides that no act shall be "revised or 

amended by mere reference to its title, but the act revised or the section 

amended shall be set forth at full length." In applying this provision, the 

Court has analyzed whether the new enactment is a complete act such that 
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the scope of the rights or duties affected can be determined without 

refening to any other law, and whether a straightforward determination of 

the scope of rights or duties under existing statutes would be rendered 

enoneous. See State v. Manussier, 129 Wn.2d 652, 663, 921 P.2d 473 

(1996). A complete act is not unconstitutional, "even though it may by 

implication operate to change or modify prior acts." ld. at 664~65. What 

matters is whether the legislature or the people were misled. ld at 665. The 

Charter Schools Act did not mislead voters, and it did not amend existing 

collective bargaining laws or any definition of basic education. 

The Charter Schools Act created, for the first time, collective 

bargaining statutes that would address charter school employees. RCW 

41.56.0251; RCW 41.59.031. Collective bargaining for charter school 

employees was not addressed prior to the Act because charter schools 

were never before authorized in Washington. The Act did not alter 

collective bargaining in any pre~existing statutes for other employees. 

Similarly, the Act did not surreptitiously amend any pottion of the 

Basic Education Act. As explained above, the Charter Schools Act does 

not alter the definition of basic education; it plainly requires that chatter 

school students receive instruction in the EALRs. RCW 

28A.710.040(2)(b). Some existing requirements will not apply to charter 

. schools unless they are incorporated into the chatter school contract. RCW 

28A.710.040(3). Yet where the effect of a new statute is to decline to 

apply existing law in a new circumstance, that does not make a complete 

act violate article II, section 37. See Citizens for Responsible Wildlife 
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Mgmt. v. State, 149 Wn.2d 622, 640-42, 71 P.3d 644 (2003). "Nearly 

every legislative act of a general nature changes or modifies some existing 

statute, either directly or by implication but this, alone, does not 

inexorably violate. the purposes of [article II,] section 37." Id. at 640 

(internal quotation marks omitted). The voters were not misled and, 

therefore, the Act does not violate article II, section 3 7, 

VI. CONCLUSION 

This Court should reverse the Superior Court in part, holding that 

public charter schools are common schools. This Court should otherwise 

affirm, concluding that Plaintiffs have not shown beyond a reasonable 

doubt that there is no set of circumstances under which charter schools 

could operate constitutionally. 

RESPECTFULLY SUBMITTED this 30th day of May, 2014. 

ROBERT W. FERGUSON 
Attorney General 

, :) +i'lz>O ~ 1~_p,f,~,') "~ 
REBECCA GLASGOW, No. 32886 .. ·~ 

"'~~~llli-~~ci~or~~--·­. ·~~-VvV > z/c.-e-><:b 
c_/~~~ID STO IE;:No. 24071 

Senior Assistant Attorney General 
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· ' · ·Spending · 
revenue shortfalls are not new. In fact, the state had deficits during most of the early years. 101 

·were mostly due to the time delay between when the expenditures were made and when state's 
taxes came into the state treasury. During these revenue shortfall periods, the state would 

warrants to its employees, suppliers, etc. The banks would accept the warrants at fac.e value 
'• collect interest until the state redeemed them. When there was an extended delay in paying off 
warrants, banks became concerned and often threaten not to accept them. 

Taxes during the Early Years 
(1889-1912) 

Property Taxes 
. state's tax history begins and ends with the property tax as the predominant source of state and 
; tax revenue during this period; It accounted for approximately 90 percent of the combined tax 

of state and local governments during the first 23 years of statehood. 

Tax Rates 
was no limit on property tax rates in the original state Constitution. The legislature set the 

. The maximum combined allowable property tax rate for the state, counties, and schools was 
24 mills (i.e., $2.40 per $100 of assessed value). The cities' authority for levying taxes was in 

legislation and not subject to the $2.40 limit. Classified cities were authorized to levy 
taxes not to exceed 10 mills (i.e., $1 per $100 of assessed value). There were a few junior 

districts, including drainage, irrigation, diking and metropolitan parks, which were authorized to 
property tax levies. Most of those districts had to have voter approval before making their 

es. Thus, the total authorized property tax rates (i.e., taxes as a percent of full market value) for 
levies" ranged from 3.4 percent of true and fair (i.e., market) value inside first class cities to 

percent outside city limits 

".,.,."'"'""·'" vs. Nominal Rates 
actual effective tax rates on property were much lower than the maximum nominal rates in the 

This was because the counties' assessment levels were far below the 100 percent of full value 
uired by law, Most property was assessed at 25 percent or lower. A nominal levy of $2.40 per 

of actual assessed value was equ~l to a 0.6 percent effective rate on property assessed at 25 
·'"""''"""''"+of its full value. 

.. The statewide average effective rate of property tax increased from 0.7 percent in 1890 to 1.6 in 
)912. The increase was due primarily to the. increases in the tax rates. Assessment changed very 
· during the period. The effective tax rate varied considerably from property to property and 
, to county because of differences in assessment levels and tax rates. Property tax rates in the 

.: heavier populated areas, where more government services were provided, were higher than in the 
·••· rural areas of the state. 

··causes of Property Tax Increases 
Increases in road expenditures and increases in school enrollments were major causes of property 

· tax increases. The growing numbers and use of automobiles required more roads and state highways. 

101 In a letter to Governor Elisha Ferry on March 18, 1890, J. M. Reed, president of the First National Bank of Olympia, 
agreed to loan the state $300,000. The loi.\n was redeemed through annual legislative appropriations. 
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The first state property tax levy for public highways was made in 1906 at 0.25 mills. By 1913, the 
state's property tax levy for highways totaled 2.75 mills, a ten-fold increase in the rate in the seven 
years. 

A combination of a rapid increase in K-12 public school enrollments and the passage of a law 
requiring increased state government support of local schools resulted in increases in the state 
government's property tax rates for education. The first earmarked state property tax levy for schools 
was made in 1895 and accounted for about 50 percent of total state property tax levies. 

In 1889, there were three high schools in the state with 320 students enrolled. By 1912, there were 
307 high schools with 17,640 students enrolled. 102 During the first years of statehood, school 
districts relied on county and local school district property tax revenues and some contributions from 
the state's Permanent School Fund for their financial support but that was changing. 

The state government's role in the funding of local schools was greatly changed in 1895. The 
legislature passed the "Barefoot Schoolboy Law" that year (Ch. 68). The new law guaranteed every 
child in the state a common school education. It required the State Board of Equalization to make 
annual property tax levies that would, when combined with the earnings from the permanent school 
fund, raise $6 for every child of school age in the state. This was the beginning of the state 
government's major involvement in the financial support of the public schools. State government 
financial support of K-12 has been a major factor in the growth of state expenditures and state taxes 
throughout the state's tax history. 

At first, the state government simply provided each school district with a flat dollar amount per 
student. In later years, the legislature made equalization payments in addition to the flat dollar 
amounts. Under the equalization system, school districts with low per capita property valuations are 
provided proportionately more state funds. 103 

· . 

Earmarking of Property Taxes 
The state government's property tax levy was increasingly being earmarked for specific programs 

during this period. Separate levies were made for supporting general government and military (i.e., 
the National Guard) expenditures during the first year of statehood. By 1913, the state was making 
10 separate dedicated property tax levies, including levies for the general fund, military, public 
schools, two highway levies and five separate levies for each of the state's institutions of higher 
learning. 

Property Tax Revenues: 1890 ~1912 
As shown in Table 6-1, total property taxes of the state and local governments increased from $3.7 

million in 1890 to $28.1 million by 1912, a 660 percent increase in 22 years. During the same period, 
the state government's property tax levy went from $0.8 to $5.4 million. Total local government 
property taxes (i.e., cities, counties and schools) in 1890 were $2.9 million. By 1912, they had 
increased to $22.7 million. 

102 At statehood, a grade school education was adequate training for the vast majority of available jobs and children often 
stared to work at a very young age. · 
103 For many years, the assessors' property values were used to determine the amount of school equalization grants given 
to the school districts. According to State Board of Tax Commissioners, some counties 'were deliberately using low 
assessment levels to gain more state equalization revenues for their local schools. As a result, the legislature made 
changes in school funding formula to eliminate the problem of counties gaining additional state school funds because of 
low assessment practices. 
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