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ARGUMENT

L The Court Need Not Reach The Severability Issue If, As The

Committee Urges, This Court Reverses The Trial Court’s

Order Voiding The Ordinance At Sea-Tac Airport.

Amicus curiae Masterpark, LL.C (“Masterpark™) concedes that this
Court need not reach the severability issue if it upholds the legality of the
the Good Jobs Ordinance, SeaTac Municipal Code (“SMC) 7.45 (“the
Ordinance™), as applied to employers doing business on the premises of
Seattle-Tacoma International (“Sea-Tac”) Airport, as the SeaTac
Committee for Good Jobs (“Committee”) believes the law requires the
Court to do.'

For the reasons set forth in the Committee’s opening and reply
briefs, the trial court’s order invalidating the Ordinance as applied to Sea-
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moot. For that reason, this Court need not reach the issue of severability.
//

1

" All parties arguing that the Ordinance is not severable have done so on the basis that if
the Ordinance is invalid at Sea-Tac Airport and valid outside Sea-Tac Airport, then the
law fails to achieve its fundamental legislative purpose. See Amended Answering Brief
and Opening Cross-Appeal Brief of Filo Foods, et al. at 56-57; see, generally, Masterpark
Amicus Br. Masterpark appears to concede, moreover, that if this Court were to reverse
the trial court based on RCW 14.08.330, yet affirm the trial court’s ruling that the
National Labor Relations Act (“NLRA”) preempts the anti-retaliation provisions of the
Ordinance, SMC 7.45.090(A) and (B), those anti-retaliation provisions are severable and
the rest of the Ordinance remains in effect.
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I1. The Voters Clearly Intended That The Ordinance Be Upheld

With Regard To Covered Workers To The Extent Permitted

By Law Even If A Court Determined That The Ordinance Is

Inoperative At The Airport.

Statutes are presumed to be severable. State v. Harris, 123 Wn.
App. 906, 918, 99 P.3d 902 (2004), abrogated on other grounds by State
v. Hughes, 154 Wn.2d 118, 110 P.3d 192 (2005). Two exceptions to the
presumption of severability exist: (1) where “the constitutional and
unconstitutional provisions are so connected...that it could not be believed
that the legislature would have passed one without the other” and (2)
where “the part eliminated is so intimately connected with the balance of
the act as to make [the remainder] useless to accomplish the purposes of
the legislature.” League of Educ. Voters v. State, 176 Wn.2d 808, 827,
295 P.3d 743 (2013) (quoting State v. Abrams, 163 Wn.2d 277, 285-86,
178 P.3d 1021 (2008)).

Where voters enact an Ordinance by ballot measure, the Court
“must determine if the voters, not the legislature, intended severability.”
Id. Where, as here, the ballot measure contains a declaration of the basis
and necessity for enactment and a severability clause, “the court may view
this as ‘conclusive as to the circumstances asserted’ unless it can be said

that the declaration is obviously false on its face.” Id, (quoting McGowan

v. State, 148 Wn.2d 278, 296, 60 P.3d 67 (2002)). The voters’ intent to
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pass multiple provisions in an enactment is a “different inquiry” from their
intent for provisions to be severable. Id. at 827-28. A severability clause
is evidence that “voters intended that the remaining provisions of the act
be given effect if one provision is found invalid.” McGowan, 148 Wn.2d

at 296.

The complete text of the Good Jobs Initiative, SeaTac Proposition
1 (“Proposition 1”) contained both findings of necessity for enactment of
the provisions and a severability clause. Section 1 of the measure read:

Findings. The following measures are necessary in order to
ensure that, to the extent reasonably practicable, all people
employed in the hospitality and transportation industries in
SeaTac have good wages, job security and paid sick and
safe time.

CP 751. Proposition 1 also contained two independent provisions
imaidating that the reinaiinder of e Gidinaince b uplicld wiisie a poitioi
of the Ordinance is rendered inoperable or inapplicable to certain
employers or employees. These provisions read as follows at CP 759:

7.45.110 Exceptions: The requirements of this Chapter
shall not apply where and to the extent that state or federal
law or regulations preclude their applicability. To the
extent that state or federal law or regulations require the
consent of another legal entity, such as a municipality, port
district, or county, prior to becoming effective, the City
Manager is directed to formally and publicly request that
such consent be given,

Section 5. Severability. If any provision of this Ordinance
is declared illegal, invalid or inoperative, in whole or in
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part, or as applied to any particular Hospitality or

Transportation Employer and/or in any particular

circumstance, by the final decision of any court of

competent jurisdiction, then all portions and applications of

this Ordinance not declared illegal, invalid or inoperative,

shall remain in full force or effect to the maximum extent

permissible under law.

The legislative declaration both as to the purpose of the law (good jobs)

and the severability of an invalid or inoperative provision are thus

conclusive evidence of the basis and need for the legislation and the
voters’ intent that the balance of the measure remain in place if any part is

struck down. League of Educ. Voters, 176 Wn.2d at 827, McGowan, 148

Wn.2d at 296.

Masterpark cannot and has not argued that the legislative statement
of the basis and necessity for the law or the severability clause is
“obvivusly faise,” because ithere Is noilinng e Ordinance o ndivate
that the voters intended to enact the Ordinance’s worker protections in an
all-or-nothing manner.

III.  The Fundamental Legislative Purpose Of The Ordinance Is To
Establish A $15.00 Hourly Minimum Wage And Other Worker
Protections For Employees Working For Large Companies In
The City’s Hospitality And Transportation Industries.
Addressing the adverse effects on the public of low wages and the

absence of certain basic employee protections at Sea-Tac Airport was an

obvious goal of the Ordinance. CP 752-59. Many families of airport
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workers live at or near poverty, even employees working full-time must
rely on social services and safety net programs, and public health is
adversely impacted by workers who, without access to paid sick leave,
show up to work at the airport ill. Statement of Grounds for Direct
Review at 9-12 (and sources cited therein).

Yet in enacting Proposition 1, a majority of the voters in the City
of SeaTac agreed that the measure was necessary to ensure that several
groups of workers employed in the hospitality and transportation
industries in SeaTac have good wages, job security and paid sick and safe
time — not just certain workers employed at Sea-Tac Airport. CP 751.
Thus, the fact that the Good Jobs Ordinance aimed to establish minimum
labor standards for workers employed ar Sea-Tac Airport, among others, is
noi faial 0 ihe conilnued validity of e Ordinance 0 non-airpori
employees in the event that this Court were to affirm the trial court’s
ruling on port jurisdiction pursuant to RCW 14.08.330. See League of
Educ. Voters, 176 Wn.2d at 828 (holding that where one of the initiative’s
requirements serves the voters’ intent even absent the other requirement,
the unconstitutional provision is severable); McGowan, 148 Wn.2d at 296-

97.
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In the report quoted by Masterpark,” the authors conclude that the
Good Jobs Ordinance will have positive impacts on airport workers and
SeaTac residents, since wages and household incomes will substantially
increase, local jobs will be created, many working SeaTac residents will
be brought out of poverty, and local business will benefit from increased
local spending. See CP 984-985, 993-996, 1003 (Nicole Vallestero Keenan
and Howard Greenwich, Economic Impacts of a SeaTac Living Wage,
(Puget Sound Sage, Seattle, WA) September, 2013. Indeed, in fulfillment
of that fundamental purpose, under the trial court’s ruling, approximately
1,600 non-airport workers are currently receiving the benefits of a living
wage, safe and sick leave, the right to retain the tips they earn, worker
retention protections and additional straight-time hours of employment for
exisiing eruployces befure eruployers cau hire frow vuiside.?

However, while improving conditions at Sea-Tac Airport was a
main goal of the Ordinance and was urged as a reason why voters should
pass the measure, see CP 809, 952-55, there is nothing in the measure
itself or in the Voter’s Pamphlet* from which the Court could reasonably

conclude that voters would not have passed the measure even if they had

? Masterpark Amicus Br. at 3 and 4.

3 See Declaration of Howard Greenwich filed in support of the Committee’s Statement of
Grounds for Direct Review, § 6.

* To determine the voters’ purpose in the context of an initiative, a court need not look
beyond the text of the initiative itself unless the text is unclear. Amalgamated Transit
Union, Local 587 v. State of Washington, 142 Wn.2d 183, 205, 11 P.3d 762 (2000).
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known that approximately 4,700 low-wage workers at Sea-Tac Airport
would potentially be denied the protections and benefits spelled out in the
law.” The ballot title of Proposition 1 speaks not of airport workers, but
rather of “certain hospitality and transportation employers” who will be
subject to a $15.00 hourly minimum wage and other worker protections.
CP 808. The explanatory statement in the Voters’ Pamphlet likewise
describes the Ordinance’s coverage broadly: “This measure...requir[es]
certain hotels, restaurants, rental car businesses, shuttle transportation
businesses, parking businesses, and various airport related businesses,
including temporary agencies or subcontractors operating within the
City...” to pay a certain hourly wage and establish other enumerated

worker protections. /d.

hc voters woic thus iiforincd i sovoral ways that the
fundamental purpose of the measure was to improve wages and working
conditions of employees working in the hospitality and transportation
industries both in and around the airport. Insofar as covered employees
working outside the Airport are concerned, the legislative purpose of the

Ordinance is fulfilled, even if, by operation of law, their cohorts working

at Sea-Tac Airport are denied the law’s protections. In such

5 Declaration of Howard Greenwich filed in support of the Committee’s Statement of
Grounds for Direct Review, § 6.
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circumstances, severability is not appropriate. League of Educ. Voters,
176 Wn.2d at 828; McGowan, 148 Wn.2d at 296-97.°

Masterpark attempts, at page 12 of its brief, with no record
evidence, to impute to voters the intent to ensure a “level playing field”
among all competing employers, such that if the Ordinance had been
understood as not applying to all competing employers equally, it would
not have been enacted. However, the Ordinance contains built-in
coverage thresholds, which the voters approved, providing that large
companies are covered and smaller businesses, though engaged in the
same services as the large companies, are not. Indeed, numerous
hospitality and transportation employers operating both at and outside of
Sea-Tac Airport, including parking facilities similar to Masterpark, are not
covered by ithe Ordinance because ey do noi meei speciiic staiuiory

thresholds.” Thus, there is simply no basis for this imputafion.8

8 None of the cases cited by Masterpark in support of a contrary conclusion are at all
persuasive. See, e.g., Leonard v. City of Spokane, 127 Wn.2d 194, 201-02, 897 P.2d 358
(1995) (Community Redevelopment Financing Act’s funding mechanism, which was
held unconstitutional, was the “heart and soul of the Act” and the remainder of the Act
would be “worthless without it”); Lynden Transp., Inc. v. State, 112 Wn,2d 115, 124, 768
P.2d 475, 480 (1989) (invalid cost exemption held to be “intimately and inseparably
connected with an essential condition of the mandatory use of in-state fuel” and not
severable); Hall v. Niemer, 97 Wn.2d 574, 583-84, 649 P.2d 98 (1982) (valid condition
precedent within statute and city charter for filing damages claim held not severable from
unconstitutional three month and 120-day provisions because intimately connected to
providing quick notice of claims, facilitating budget planning, ensuring immediate
identification of hazards and fostering negotiation and settlement).

7 See CP 1802 (Declaration of Howard Greenwich at § 6) (identifying parking facilities
not covered by the Ordinance because they do not meet the size threshold, including
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CONCLUSION
This Court should reverse the trial court ruling voiding the
Ordinance at Sea-Tac Airport and uphold the Ordinance in its entirety.
Should it not do so, the Court should nonetheless uphold application of the
Ordinance outside of Sea-Tac Airport because, insofar as non-airport
workers are concerned, the Ordinance applies in its entirety and achieves
the law’s fundamental purpose.

Respectfully submitted this 5t day of June, 2014,

Dmitri Iglitzin, WSBA Xo. 17673
Jennifer Robbins, WSBA No. 40861
SCHWERIN CAMPBELL BARNARD
IGLITZIN & LAVITT, LLP

18 West Mercer Street, Suite 400
Scaiile, WA 98115

Ph. (206) 257-6003

Fax (206) 257-6038
Iglitzin@workerlaw.com
Robbins@workerlaw.com

Attorneys for Appellant/Cross-Respondent
SeaTac Committee For Good Jobs

Extra Car, MVP Airport Parking, Park N Fly, Park N Jet, Ajax Airport Parking and
SeaTac Park).

¥ Masterpark belabors the rather obvious point that the majority of covered employees
under the Ordinance are airport workers and thus the majority of the covered jobs are
with large corporations that are well-positioned to absorb any labor costs associated with
the measure. Masterpark Amicus Br. at 3-4, This point is irrelevant, however, since an
economic assessment of which employers were expected to end up paying for the
increased labor costs (if any) caused by the law informs nothing about the fundamental
purpose of the law.
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