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L INTRODUCTION

As amicus curiae Airlines for America argues, federal
transportation law preempts the Ordinance, including preemption under
the Railway Labor Act (“RLA™), 45 U.S.C. § 151 et seq. This Court
already overruled Intervenor Committee’s objection that the brief of
Amicus Curiae Airlines for America introduced new issues not raised by
the parties. Nevertheless, out of an abundance of caution, Plaintiffs
respectfully submit this answer to confirm the issue of RLA preemption is
indeed properly before this Court.

I1. APPELLANTS CHOSE TO IGNORE THE PREEMPTIVE
EFFECT OF THE RAILWAY LABOR ACT

As Plaintiffs argued in their opening brief, Machinists and Garmon
preemption applies to employment governed by the Railway Labor Act
(“RLA”). Plaintiffs’ Answering Brief at 32; see also Bhd. of R.R.
Trainmen v. Jacksonville Terminal, 394 U.S. 369, 381 (1969); Dunn v. Air
Line Pilots Ass’n, 836 F.Supp. 1574, 178-80 (S.D. Fla. 1993); aff’d 193
F.3d 1185 (11th Cir, 1999).

Noting that federal courts have interpreted the RLA under the same
federal preemption analysis as the NLRA, the superior court did not
analyze the statutes separately. See CP 1950 n.10. Similarly, because the

preemption arguments under the RLA and NLRA are congruous, Plaintiffs
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did not set them out in separate sections of their brief—but both were
addressed. See, e.g., Plaintiffs’ Answering Brief at 32. Moreover,
Plaintiffs had previously identified the relevance of the RLA in their
answer to the Committee’s petition for direct review. Plaintiffs’ Answer
to Committee’s Statement of Grounds for Direct Review at 7. Throughout
Plaintiffs’ answering brief on the merits, they argued that the Ordinance is
preempted by federal labor law, including the Railway Labor Act, which
is specifically referenced and cited. See Plaintiffs’ Answering Brief at 4,
32;35n.19.

Nevertheless, Appellants chose not to address preemption under
the RLA in either of their briefs on the merits. Instead, the Committee
erroneously contended in other filings that Plaintiffs “appear to have
dropped” or abandoned their RLA claim on cross-appeal. See No. 90113-
9, Comm. Answer to Plaintiffs’ Mot. for Accelerated Review and
Consolidation at 7 n.4; See also Comm. Opp. to Airlines for America’s
Motion to file Amicus Curiae Brief at 2-4,

In light of the Committee’s erroneous statements, on April 24,
2014——prior to the due dates both for Appellants’ reply brief and for its
objection to Airlines for America’s motion to file an amicus curiae brief—
Plaintiffs specifically reiterated to counsel that they had nof abandoned

their claims of preemption under the RLA. Appx. A hereto (4/24/14
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Letter from H. Korrell to D. Iglitzin). Nevertheless, the Committee again
chose to ignore the preemptive effect of the RLA in its reply.

As amicus Airlines for America cogently argues, even though the
preemption analysis is similar under either statute, the Ordinance’s
improper impact on employers like airlines that are subject to the RLA is
even greater than under the NLRA, because the National Mediation Board
will only certify unions on a system-wide basis. See Brief of Amicus
Curige Airlines for America at 16; see also Plaintiffs’ Answering Brief at
35n.19. A union interested in representing employees at the Airport, but
lacking support to obtain nationwide certification, would normally have to
seek voluntary recognition by the employer at a single airport, as
permitted under the RLA. See, e.g., Summit Airlines, Inc. v. Teamsters
Local Union No. 295, 628 F.2d 787, 795 (2d Cir. 1980). The Ordinance
creates an improper incentive for an RLA employer to recognize the union
at the Airport, because the legislation offers only one way to avoid the
Ordinance’s substantial new burdens on employers: enter into a collective
bargaining agreement that waives those requirements. See Brief of
Amicus Curiae Airlines for America at 16-20. This Court should adopt
the reasoning regarding the RLA argued by Plaintiffs, and amplified by

amicus Airlines for America.
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RESPECTFULLY SUBMITTED this 5" day of June, 2014.

Attorneys for Alaska Airlines, Inc.  Attorney for Filo Foods, LL.C and

and Washington Restaurant BF Foods, LL.C
Association
By s/ Roger A. Leishman By s/ Cecilia Cordova

Harry J. F. Korrell, WSBA #23173  Cecilia Cordova, WSBA # 30095
Roger A. Leishman, WSBA #19971 Pacific Alliance Law, PLLC

Davis Wright Tremaine LL.P 601 Union St. Suite 4200
1201 Third Avenue, Suite 2200 Seattle, WA 98101
Seattle, WA 98101-3045 (206) 652-3592 Phone
(206) 622-3150 Phone (206) 652-3205 Fax

(206) 757-7700 Fax
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CERTIFICATE OF SERVICE

The undersigned declares under the penalty of perjury under the

laws of the State of Washington that [ am now and at all times herein

mentioned a citizen of the United States, a resident of the state of

Washington, over the age of eighteen years, not a party to or interested in

the above-entitled action, and competent to be a witness herein.

On this date I caused to be served in the manner noted below a

copy of the foregoing document on the following:

Via E-Mail and U.S. Mail

Dmitri L. Iglitzin

Laura Ewan

Jennifer L, Robbins
Schwerin Campbell Barnard
Iglitzin & Lavitt LLP

18 W, Mercer Street, Suite 400

Seattie, WA 98119-3971
iglitzindworkerlaw.com
ewan@workerlaw.com

robbins@workerlaw.com

Via E-Mail and U.S. Mail

Mary E. Mirante Bartolo
Mark Sterling Johnsen

City of SeaTac

4800 S. 188" Street
SeaTac, WA 98188-8605
mmbartolo@eci.seatac. wa.us
mjohnsen@ci.seatac.wa.us
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Via E-Mail and U.S. Mail

Wayne Douglas Tanaka
Ogden Murphy Wallace
901 5™ Avenue, Suite 3500
Seattle, WA 98164-2008
wtanaka@omwlaw.com

Via E-Mail and U.S. Mail

Timothy George Leyh

Shane P. Cramer

Calfo Harrigan Leyh & Eakes LLP
999 3" Avenue, Suite 4400
Scattle, WA 98104-4017
timl@calfoharrigan.com
shanec@calfoharrigan.com




Via E-Mail and U.S. Mail

Frank J. Chmelik

Seth Woolson

Chimelik Sitkin & Davis, P.S.
1500 Railroad Avenue
Bellingham, WA 98225
fehmelik@chmelik.com

Via E-Mail and U.S. Mail
Amicus, Airlines for America

M. Roy Goldberg

Sheppard Mullin Richter &
Hampton LLP

1300 I Street, N.W., Ste 1100
East

Washington, DC 20005
rgoldberg@sheppardmullin.com

Via E-Mail and U.S. Mail

Christopher Howard

Averil Rothrock

Virginia Nicholson

Schwabe Williamson & Wyatt
1420 Fifth Avenue, Suite 3400
Seattle, WA 98101-4010
choward@schwabe.com

Via E-Mail and U.S. Mail
Amicus, MasterPark LLC

Patrick D. McVey

James E. Breitenbucher

Riddell Williams P.S.

1001 Fourth Avenue, Suite 4500
Seattle, WA 98154
pmevey@Riddellwilliams.com

jbreitenbucher@Riddellwilliams.com

Robert J. Guite

Sheppard Mullin Richter &
Hampton LLP ‘
Four Embarcadero Center, 17"
Floor

San Francisco, CA 94111
rguite@sheppardmullin.com

Douglas W. Hall

Ford Harrison

1300 19™ Street, N.W., Ste. 300
Washington, DC 20036
DHall@fordharrison.com
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Via E-Mail and U.S. Mail
Amicus, Attorney General of
Washington

Robert W. Ferguson
Attorney General

Noah Guzzo Purcell
Solicitor General

PO Box 40100

Olympia, WA 98504-0100
noahp@atg.wa.gov

Via E-Mail

Cecilia Cordova, WSBA # 30095
Pacific Alliance Law, PLLC

601 Union St, Suite 4200
Seattle, WA 98101
cecilia@cordovalawfirm.com
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Via E-Mail and U.S. Mail
Amicus, Association of
Washington Business

Timothy J. O’Connell

Stoel Rives LLP

600 University Street, Ste. 3600
Seattle, WA 98101
tioconnell@stoel.com

Kristopher [. Tefft
1401 Fourth Avenue East, Ste. 200
Olympia, WA 98506-4484

Kris Teffi@wsiassn.or

Via E-Mail

Herman L. Wacker

Alaska Airlines

P.O. Box 68900

Seattle, WA 98168-0900
Herman. Wacker@alaskaair.com
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Suite 2200
i} Davis Wright T
2 lremaineLLp

Harry J. F. Korrell
206-757-8080 tel
206-757-7080 fax

harrykorrell@dwt.com

April 24, 2014
Via Email and U.S. Mail

Dmitri Iglitzin

Schwerin Campbell Barnard Iglitzin & Lavitt LLP
18 West Mercer Street, Ste 400

Seattle, WA 98119-3971

Re:  Filo Foods et al v. The City of SeaTac
Supreme Court No. 89723-9

Dear Dmitri:

In the SeaTac Committee for Good Job’s Answer to Plaintiffs” Motion for Accelerated Review
and Consolidation, the Committee takes the erroneous position that Plaintiffs have dropped their
argument that the Ordinance is preempted by the Railway Labor Act. See Fn. 4. That is
incorrect, Plaintiffs identified the issue in their answer to the Committee’s petition for direct
review, Further, in numerous places throughout Plaintiffs® brief on the merits, they argue that
the Ordinance is preempted by federal labor law, including the Railway Labor Act which is
specifically referenced and cited. Because the preemption arguments under the RLA and NLRA
are congruous, they were not set out in separate sections of Plaintiffs’ brief.

Sincerely,

Davis Wright Tremaine LLP

#

'“"‘”l” o d}:"“““wwmmwmw
Harry J. F. Korrell

cc: Wayne Tanaka
Mary Bartolo
Timothy Leyh
Frank Chmelik
Chris Howard
Cecilia Cordova
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OFFICE RECEPTIONIST, CLERK

From: OFFICE RECEPTIONIST, CLERK

Sent: Thursday, June 05, 2014 4:02 PM

To: ‘Moore, Crystal'

Cc: Korrell, Harry; Leishman, Roger; SEA Docket; iglitzin@workerlaw.com;

ewan@workerlaw.com; robbins@workerlaw.com; wtanaka@omwlaw.com;
mmbartolo@ci.seatac.wa.us; mjohnsen@ci.seatac.wa.us; timl@calfoharrigan.com;
shanec@calfoharrigan.com; fchmelik@chmelik.com; choward@schwabe.com;
rgoldberg@sheppardmullin.com; rguite@sheppardmullin.com; dhall@fordharrison.com;
pmevey@Riddellwilliams.com; jbreitenbucher@riddellwilliams.com; noahp@atg.wa.gov;
tjoconnell@stoel.com; kris.tefft@wsiassn.org; Meissner, Rebecca; Sinnott, Margaret;
Alexander, Donna; cecilia@cordovalawfirm.com; Herman Wacker; Ball, Taylor
Subject: RE: Filo Foods et al v. The City of SeaTac; No. 89723-9

Rec’d 6-5-14

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a
filing is by e~-mail attachment, it is not necessary to mail to the court the original of the document.

From: Moore, Crystal [mailto:CrystalMoore@dwt.com]

Sent: Thursday, June 05, 2014 4:00 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: Korrell, Harry; Leishman, Roger; SEA Docket; iglitzin@workerlaw.com; ewan@workerlaw.com;
robbins@workerlaw.com; wtanaka@omwlaw.com; mmbartolo@ci.seatac.wa.us; mjohnsen@ci.seatac,wa.us;
timl@calfoharrigan.com; shanec@calfoharrigan.com; fchmelik@chmelik.com; choward @schwabe.com;
rgoldberg@sheppardmullin.com; rguite@sheppardmullin.com; dhall@fordharrison.com; pmcvey @Riddellwilliams.com;
jbreitenbucher@riddellwilliams.com; noahp@atg.wa.gov; tjoconneli@stoel.com; kris.tefft@wsiassn.org; Meissner,
Rebecca; Sinnott, Margaret; Alexander, Donna; cecilia@cordovalawfirm.com; Herman Wacker; Ball, Taylor

Subject: Filo Foods et al v, The City of SeaTac; No. 89723-9

Dear Clerk:

Attached for filing please find Filo Foods, LLC, BF Foods, LLC, Alaska Airlines, Inc., and Washington Restaurant
Association’s Answer to Brief of Amicus Curiae Airlines for America.

Thank you.

Sent on behalf of:

Roger Leishman, WSBA#19971
Rogerleishman@dwt.com
206-757-8083

Crystal Moore | Davis Wright Tremaine LLP

Legal Secretary to Roger Leishman, Dan Davies, and Candice Tewell

1201 Third Avenue, Suite 2200 | Seattle, WA 98101

Tel: (206) 757-8724 | Fax: (206) 757-7700

Email: crystalmoore@dwt.com | Website: www.dwt.com

Anchorage | Bellevue | Los Angeles | New York | Portland | San Francisco | Seattle | Shanghai | Washington, D.C.







