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I. ISSUES PRESENTED

1. To the extent Ms, Paetsch has not waived her claim of
ervor, did the trial court properly dismiss Dr, Werschler from individual
liability under CR 56 (relating to the Restylane injections) and CR 50
ruling (relating to treatment of her post-injection complications) because
there was no evidence that Dr. Werschler had a doctor-patient relationship
with Ms, Paetsch or that she contracted with him personally to perform her
cosmetic injections or post-injection care?

2., To the extent Ms. Paetsch has not waived her claim .of

errot, was the trial court’s giving of an “exercise of ]udgment” instruction

 apropet exercise of its'diéérétiién"aﬁd"harm : 's'm any‘eventf)_ " -

| .ask if 1hey d1d Botox mJectlons and Was to d that her dermatologlst s

: 'ofﬁce did not do them but that Spokane Dermatology Clmlc d1d RP 729~: L |

30 732 891 Ms, Paetsch prev1ous1y had never heard of Spokanev
: Derrnatology Clmlc RP 730 She looked m the phone book got the. 3
| number for the Chmc and called o rnake an appomtment RP732 When"‘.-.

the r‘ecepmomst a‘sked 1f she knew who' she would hke to se€, Ms; Paet"s‘ch :

-
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said thét‘ she had not béen there before and had no preference. RP 738,
894-95. She was told she would be seeing Dan Rhoads ar_xd an
appointment was made for February 26, 2007, RP 747, 750, 894-95,

In February 2007, the Clinic had two dermatologists, Dr, William
Philip Werschler and Dr, Scott Smith, RP 1100, 1157; CP 39-41, 96-97.
Dan Rhoads, PA-C, was one of the Clinic’s physician assistants with
extensive experience performing cosmetic injections, RP 1101, 1105-10,
1142-45, 1148-51, 1390-93, 1446-47, 1525. Dr. Smith was Rhoads’ WAC
Ch, 246-918 supervising physician, RP 1157; CP 40-41, 96-97. Dr,
Werschler was Rhoads’ alternate supervisor, responsible for reviewing his
work only in Dr, Smith’s absence. RP 1157-58; WAC 246-918-140(4),

Ms. Paetsch did no research on Spokane Dermatology Clinic o its
providers before she called the Clinic or kept her appointrn.ent with Dan
Rhoads. RP 891, She knew that Dan Rhoads would be doi‘n_g her
injeéﬁéhs’f RP 898, She admiifedly'h‘ad no expe‘ct‘a’tioﬁ of seemg Dr,
Werschler or having him perform her injections, and in fact had never
heard of him before. RP 895, 898, She never sought any care specifically
from Dr, Werschler and he néver provided treatment to her, RP 939,

When Ms. Paetsch arrived for her February 27, 2007 appointment
with Dan Rhoads, she was given a medical history form, Ex, P24, and a

patient profile form, Ex. P22, to complete and sign. RP 748-50, The
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Paﬁeht Profile has, at the top, a line that says “Doctor:”, followed by.
“Wm. Philip Werschler MMD,” Ex. P22, which is a computer-generated
default entry that would have been entered regardless of who the patient
was actually going to see in case the Clinic bills a procedure to an insurer,
RP 1120-21. Ms, Paetsch did not claim that she had seen or relied on Dr,
Werschler’s name appearing on that or any other form she signed;' she
admitted she had not heard of, and had no expectation of seeing, Dr.
Werschler, RP 895-96, Ms, Paetsch ﬁrs‘t heard of Dr. Werschler after she v

was treated by Dan Rhoads, RP 939, when, on March 4, 2007, a nurse in

gthe emergcncy room at Holy Famﬂy I—Iospltal told her that Dr, Wcrschler : v; :

' : prowd e
with this med Consent ,” and (2) “ agree to Hold Spokarié” Del matology Clinie,
Aesthietic’ Image, and Wm. Ph111p Werschler, M.D. harmless.....”, -
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ice on it. RP 780-81, On March 2, whén Ms. Paetsch again called the |
Clinic complaining of swelling and a “green sheen” on her forehead, Mt.
Rhodes had her come in for examination, and diagnosed a probable
infection, but had a secondary concern about the possibility of necrosis.
RP 781, 783-84, 1416, 1419-20. He gave her some antibiotic samples,
prescribed a pain reliever, and had her schedule a follow-up visit on
Tuesday, March 6, 2007. RP 788-89, 796, 909, 1420-21, 1506-07.

On the Sunday before the March 6 appointment, Ms, Paetsch went
to the Holy Family Hospital emergency room, where her forehead wound
was debrided and she was givén a different antibiotic and pain
medication.> RP 797, 800, 802. She kept her March 6 appointment with
Mr, Rhoads, RP 801, and did not ask to see Dr. Werschler or Dr, Smith,
RP 918. Mr. Rhoads thought Ms. Paetsch appeared to be improving, and
gave her a tube of Biafine, which speeds healing, to apply to her forehead.
RP 920, 117172, 1426-28. Ms. Prietsch scheduled an appomtment .fo see
Mr. Rhoads the next week, but never returned and instead sought care
from an ARNP at Christ Clinic, RP 807, 922, 1430,

No one contended that Ms. Paetsch’s forehead necrosis could have
been mitigated after March 2, 2007, and the uncontroverted evidence

established that Dr. Werschler was not at the Clinic from February 28

% It was at this emergency room visit that Ms, Paetsch first heard of Dr. Werschler and
learned from a nurse that he owned Spokane Dermatology Clinic, RP 919,
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thfough March 11, 2007, RP 1130. He was teaching at the UW Medical
School from February 28 until March 2, spent the weekend (March 3-4) at
home in Spokane, and then flew to Hawaii from March 5-11 to teach at
conferences, and he received no phone calls about Ms. Paetsch during that
time. RP 1134-38, 1185-87, 1325, He thus was not asked and had no
reason or opportunity to become involved in Ms, Paetsch’s care when she
presented with her post-injection complications, RP 1137-38,

Mr, Rhoads 'fecalls telling Dr, Werschler about’ Ms. Paetsch at
some point in time, but he did so in person, and the conversation woul_'dv

not have oceurred while Dr, Werschler was ini Hawali, and tay have

Dr Smlth not Dr Werschler, Was Mr Rhoads superwsmg'physpf B

clan, Physwlan assistants chart eitries riust be rev1ewed and 1n1t1aled by ‘
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a supervising physician within seven days, and Mr, Rhoads’ entries
reflecting Ms. Paetsch’s three visits to him at the Clinic bear Dr. Smith’s,
not Dr, Werschler’s, initials, RP 1189-90; CP 136, 152, 155, 158,

B. The CR 56 and CR 50 Dismissals of Ms. Paetsch’s Claims Against
Dr, Werschler. ' -

Ms. Paetsch sued the Clinic and Dr, Werschler, nof Mr, Rhoads or
Dr. Smith. CP 17-27. Dr, Werschler moved for summary judgment, CP
39-101, arguing that he could not be held liable vicariously or for
negligent supervision of Mr. Rhoads because the Clinic, not he, was Mr,
Rhoads’ employer, and Dr, Smith, not he, was Mr. Rhoads’ supervisor, CP
91-97. In response, Ms. Paetsch argued (1) that “an assistant’s medical
treatment is medical treatment of the physician,” CP 129-30, and (2)‘that-
Dr. Werschler had been “directly accessed for Dan Rhoads’s treatment of
[her],” when Mr. Rhoads allegedly “went to [him] directly” for assistance
but he “declined” to assist Mr. Rhoads, CP 130. She did not argujé fha't she
had “contracted” with Dr, Werschler, personally, for any health care,

The trial court denied Dr, Werschler’s motion in part, finding “an
issue of fact as to whether a patient/physician relationship arose between
Dr. Werschler and Ms. Paetsch establishing a duty for Dr. We‘rschler to
provide follow up care of Ms, Paetééh.” CP176. T hé ruliﬁg‘ presérving

that issue for trial was based on Mr, Rhoads’ deposition testimony about
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having a conversation with Dr, Werschler at some unspecified time about
Ms, Paetsch’s post-injection presentation, CP 112-13.

Ms. Paetsch moved for reconsideration of that portion of the order
that she acknowledged “relieved] Dr. William Werschler from the
liability relative to the actions of PA-C Daniel Rhoads with respect to the
cosmetic injection itself.” CP 183, Ms. Paetsch’s counsel asserted that
Ms. Paetsch had gone to the Clinic “with the understanding that she would
be treated by Dr, Werschler, as she understood it to be his clinic,” CP 184,
something Ms. Paetsch herself expressly disclaimed at trial, RP 895-96;
see also RP 898, 915, 919, 939, Her motion for reconsideration was
denied, CP 329~30._,’VM'S. Pactsch did not rnentxon or a's'sigr‘i‘é'r'ror fo either
the Summafy j’udgméﬁf‘ ordes or the order d’eﬁ"y'invg.'recdnsi‘d‘erat'ion in her

opening appellate br1ef

After the close of the ev1dence at tr1al Dr Wersohlm moved under,_ﬂ S

CR SO(a) fo dlsmlss the cla1m that had surv1ved summary Juclgm ent thatf. S

he negllgently falled to prov1de ¢are to Ms Paetsch for het post—mjectlon_'

- comphcauon RP 1576 81 The trlal oourtigranted that mo‘uon becauscz-_- R

. there was no ev1dence of 1nference from the ev1dence that Mr Rhoads had-.

contacted Dr WerSChler, or that Dr Werschler had but dechned an S

opportunity to involve himself in Ms. Pactsch’s care whll‘e a chance st111 ’

existed that her necrosis could have been mitigated. RP 1586-88,
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C. ~ Ms. Pactsch’s Exception to the “Exercise of Judgment” Instruction.
The trial court gave an “exercise of judgment” instruction that said:

A physician or certified physician’s assistant is not liable
for selecting one of two or more alternative courses of
treatment, if, in arriving at the judgment to follow the
particular course of treatment, the physician or certified
physician’s assistant exercised reasonable care and skill
within the standard of care the physician or certified
physician’s assistant was obliged to follow.

In excepting to the “exercise of judgment” instruction at trial, Ms. Paetsch
argued only that the instruction cannot be given in a case of misdiagnosis.’
III. ARGUMENT

A, The Trial Court Properly Dismissed Dr. Werschler from Individual
Liability As There Was No Bvidence that He Had a Doctor-Patient
Relationship with Ms. Pdetsch ot that, She_Contractéd. with’ Him
Personally to Perform Her Cosmetic Injections or Follow-up Cére.

Because Mr, Rhoads was practicing as a Clinic employee under
Dr, Smith’s primary supervision, and Dr. Werschler had no contact with
Ms. Paetsch on or before Februaty 26, 2007, see CP 135-37, the trial court
dismissed on summary judgmént Ms. Paetsch’s claim that Dr‘. Werschler
had individual liability for her cosmetic injections, see CP 176. As Ms,

Paetsbhaoknowled‘géd in her motion for reconsideration of Vth'e-'surnmary

SRR 1600 01 (“[T]he instructlon] fs not ap”"oprlate for this case because this [is] a case
of nnsdiagnosxs .. Thére fs ho™ evideitce that M. I{hoads propeﬂy diagnosed: the
condition and ... set out to addtess two or'ior® alternative courses of treatineiit for that
condition.”); RP 1619 (“I take excéption to the” Court’s [décision] to give thdt two
MMmmNemmWOHWMmmnmﬂmawnwwumwﬁﬂEb%mwwgmmguwm.“wtm
jury that Mr. Rhoads had the proper option to determine between two alternative courses
of treatment when he completely misdiagnosed the issues, And that’s not proper
[because its’ telling the jury that his misdiagnosis is okay”).

-8~
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judgment order, CP 183, that order, CP 176, dismissed any claim that Dr,
Werschler was liable “relative to the actions of PA-C Daniel Rhoads with
respect to the cosmetic injection itself” on February 26, and left for trial
only her claim that Dr, Werschler refused to involve himself in her care
after learning from Mr, Rhoads of her post-injection presentation.

In her opening appellate brief, Ms, Paetsch did not assign error to,
or mention, the trial court’s summary judgment or reconsideration orders,
Nor did she cite anything from the record on those motions establishing
error in those rulings, She thus waived any claim of error with respect to
those rulings. Escude v. King County Pub, Hosp. Dist. No. 2, 117 Wn,
App. 183, 190 n4; 69 P.3d 895 (2003) (“fa'ilu‘re to assigh ‘ertor to or. -
provide argurient ’ar"lcl" citation to ’ailth‘ority 1n support of 'an"a'ssigﬁrnenl' of -

error . p1ecludes appellate oonsxdera‘uon of an alleged olrox”)

Desplte that walver Ms Paetsch has asserted on appeal that she'i_ '

personally cmtraeted w1th Dr Werschler not only to perform her cosmetlc . '}

injections,” but also'to provide p0st"—mj‘e0t10n care.. Thie te‘sumony a‘ddliced .
at trial, ivncluding'M's. Paetsoh’s own testi'fﬁOny, belies any su*c‘h-' ass-ealoh;-i o
Ms. Paetsch’s dermatologlst 5 ofﬁce referred hier to Spokane :

Dermatology Cllmo, tiot Dr. Werschler, RP 729 30 ’732 891, She call d ‘

* Because she did not make such atgutent in response to Dr, Wetschler’s summary judg-
ment motion, this Court should not conisider it, RAP 9.12 (“On review of an order
granting or denying a motion for summary judgment the appellate court will consider
only evidence and issues called to the attention of the trial court”),
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the Spokane Dermatology Clinic, not Dr, Werschler, to schedule an
appointment, RP 730, 732. She expressed no preference as to whom she
wanted to see and was given an appointment with Dan Rhoads for
February 26, 2007, RP 738, 747, 750, 894-95. She did no research on the
Clinic or its providers. RP 891. She knew she would be seeing Dan’
Rhoads and that he would be doing her injections. RP 898. She had not
heard of Dr, Werschler when she scheduled her appointment or saw Mr.
Rhoads for her cosmetic injections, RP 895-96. She admittedly had no
expectation of seeing Dr. Werschler or having him perform her injections.
RP 894, 898, She did not hear of Dr, Werschler until after she saw Mr.
Rhoads for her cosmetic iﬁjeo‘tions, RP 939, and when, on Matrch 4, 2007,
a nurse at the emergency room at Holy Family Hospital tolAdv her that Dr,
Werschler owned Spokane Dermatology Clinic. RP 802, 919, Ms.
Paetsch never sought any care specifically from Dr, Wer‘s‘chler and he
nevef"provided any care to her, RP 939, -'

Despite Ms. Paetsch’s own concessions that she had no expectatioﬁ
of seeing Dr. Werschler or of having him perform her cosmetic injections,
and that she had never heard of him until well after Mr. Rhoads performed
the injections, Ms, Paetsch’s counsel asserts that, because Dr, Werschler’s
name appears pre-printed on certain forms Ms. Paetsch signed at her

appointment with Mr, Rhoads on February 26, 2007, Ms. Paetsch had a

10~
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doctor-patient relationship with Dr, Werschler and contracted with him to
personally perform her injections, That assertion does not bear scrutiny.
First, the mere fact that Dr. Werschler’s name was included as a
computer-generated default entry on the Patient Profile form Ms, Paetsch
signed, see RP 1120-21; Ex. P22, or was pre-printed on one of the
Restylane consent forms, Ex. P27, is insufficient to establish the formation
of a doctor-patient relationship. See Mixon v. Cason, 622 So, 2d 918, 920
(Ala, 1993) (fact that physician’s name was placed on charts of all patients
who presented to hospital’s emergency room did not create a physician-
patient relationship with the plaintiff for whom the physician never
rendered any care, never prescribed, and never undertook any coutse of
treatmient), Indeed, Ms, Paetsch has never testified that she had seen or v
relied on Dr, Werschler’s name appearing on any form she signed, as she
admittedly had not heard of; and had o expectation of  seeing Dr
Wetschler or having him perform het injections.” RP 895-96, -
Second, as a general rule, “the physician-patient rel'ationéhib‘ is'"a;
consensual relationship in which. fh‘e‘:" pat"ie'htv knowingly | seeks the
physician’sﬁssistaﬁce and in whicﬁ the physician knowingly accepts "ch‘é.
person as a patient,” E.g., Smith v, PaVlévic}d, 394 T, App. 3d’453, 466,
914 N.E.2d 1258 (2009). Here, notwithstanding the fact that Ms. Paetsch

reviewed and signed the forms at issue before Mr, Rhoads performed the

-11-
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cosmetic injections, Ms, Paetsch has admittedly disclaimed having known
of Dr, Werschler, or having any expectation that he would be treating her
or would be performing her injections. Thus, by her own admission, she
did not knowingly seek Dr, Werschler’s (as opposed to Mr, Rhoads’ or the
Clinic’s) assistance. Nor is there any evidence that Dr. Werschler (as
opposed to Mr. Rhoads or the Clinic) knowingly accepted her as his
patient,

Third, even with respect to the existence of an attorney-client
relationship, whether such a relationship exists depends upon whether the
putative client subjectively believes that it exists and whether that
subjective belief is reasonably formed based on the attending
circumstances, including the attorney’s words or actions, E.g., In re
Discipline of Haley, 157 Wn2d 398, 408, 138 P,3d 1'044‘(2006); Dietz v,
John D_Oe, 131 Wn..'2_d8351, 843,935 P.2d 611 (199’.75.‘ 'I{_e':‘_i‘*'e:;.Ms. Paetsch:
admmedly had no Subjectlve behef ot eXp'ecfatioﬁ“vtﬂét Dr Wéfé‘chlér
p‘efsorxall‘y would be treating her. |

Thus, lthe Cotrt of Appeals correctly concluded, '. Pé_i'etSch~ v, o
Spokane Dermatology Clinic, P.S., No. 30688-7-111, .2'.01:3'.’Wash. App.
LEXIS 2903, at *6 (Wash. App. Dec. 6, 2013). that “there was no.

evidence to support a finding that Dr. Werschler had a doctor-patient

-12-
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relationship with Ms. Pﬁe’csch or that she contracted with him to personally
perform her cosmetic injections.”

Nor was there any evidence that Dr. Werschler was asked or had
any reason or opportunity to become involved in Paetsch’s care when she
presented with her post-injection complications on March 2 or March 6,
2007, Indeed, no one contended at trial that Ms. Paetsch’s forehead
necrosis could have been mitigated after March 2, 2007, and the
uncontroverted evidence éstablished that Dr. Werschler was not at the
Clinic from February 28 through March 11, 2007. RP 1130, He was
teaching at the UW Medical School from February 28 until March 2, spent
the weekend (March 3-4) at home in S’pok_e'ine, and then ﬂ'e“w to Hawaii
from Marcli 5-11 to teach at omfefences,"an'd'he»réceived 10 ﬁﬁm calls

about Ms. Paetsch during that time, RP 1134 38 1185 87, 1325 He thus .

was. not asked and had 10 reason or opportumty to beCOme mvolved m R

Ms. Paetsch’s post-mjectlon cate. RP 1137 38

' Although Ms. Pagtsch has rehed on L&z’m v. Global Me‘d, Sy&., 127
Wi, Apﬁ'f6'5:775664 111 P, 3d‘12‘5’8-»'(2005‘); to argue that a duty ékl'sléd3' for
Dr., Werschle1 to prov1de her vv1th approprlate follow~up cale, the Court of -
Appeals correctly concludcd Paeisch, 2013 Wash App LEXIS 2903 at“j' |
*7.8, that this case is unlike Lam. Unlike the physicians employed by

Global Medical Systems who were contacted by a boat’s medical officer

13-
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in Lam and who gave the medical officer a diagnosis and treatment advice
tailored to a seaman’s ailment, here as the Court of Appeals correctly
recognized, Paetsch, 2013 Wash. App, LEXIS 2903, at *8:

Dr. Werschler never  provided Mr, Rhoads with a
diagnosis, treatment advice, or any other consultation
relating to Ms, Paetsch’s care, The record shows that at
some point during the follow-up period Mr, Rhoads made a
remark to Dr. Werschler about the strange case he had in
Ms. Paetsch, but nothing else, There is nothing to suggest
that Dr. Werschler gave any response to the comment or
otherwise involved himself in a way that would have
triggered a legal duty on his part, Furthermote, Dr,
Werschler had no supervisory responsibility over Mr,
Rhoads. That duty belonged to Dr, Smith who was never
made a party to this case.

Because Ms. Paetsch failed to establish that she had a doctor-
patient relationship withv D‘i‘.'Wers'ohler or tﬁat she cbnﬁféb’;é‘d with him to
personally perform her cosmetic injections or provide et post-injection !
follow-up care, the trial court correctly dismissed Ms, Paetsch’s claims of
md1v1dua1 liability agamst Dr ‘Werschler and the Court of Appeals-.

properly afﬁrmed

'B. The Giving of the Exer01se of Judgment. Instyuction Was 8 Proper'
Exetoise of Dlscreuon and Was Harmless in A v"vaent .

© Ms. Pastsch’s sole exceptlon at tual to the givmg of the “exermse _
of judgment” instriction was hel erronéous asSertlon that it could not

properly be given in a case of misdiagnosis or when thete is no evidence

-14-
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‘that the provider properly diagnosed the condition and “set out to address
two or more alternative courses of treatment for that condition.”

In her opening appellate brief, however, Ms. Paetsch argued
something different, Quoting from the Note on Use to WPI 105.08, but
ellipsing out the words “competing therapeutic techniques or,” Ms,
Paetsch argued on appeal, App. Br. at 36, that “WPI 105.08 may be used
‘only when a doctor is confronted with a choice among ... medical
diagnoses,”” and asserted, App. Br, at 37, that Mr. Rhoads “did not choose
between ‘alternative’ medical diagnoses; he misdiagnosed the damages he
caused.” The Court of Appeals correctly declined to address that argu-

ment because Ms, Paetsch failed to preserve it for review. Paetsch, 2013

Wash, App. LEXIS 2903, at *10. “An appellate court may conisider a

clalmed error in a Jury 1nstruot10n only 1f the appellant raised the spec1ﬁc -

: 1ssue by exceptlon at tr1al ” Van Houl v Celotex Corp ; 121 Wn 2d 69'7
702 853 P 2d 908 (1993) (c1tat10ns omltted), see also Nord V. Shorelme‘ .
Sav. Ass n, 116 Whn.2d 477, 486, 805 p.2d 800 (1991) (party who fa_ll‘ed to.i :
except to ‘i’n’_s'trﬁctiém on basis assertéd on appeal, failed to apﬁr'i'se trial
court of claimed error, and failed to preserve the claim of éi‘jrqf- for-.

review).®

> " See footnote 3, supra, and accompattying text. o
% To the extent Ms, Paetsch alluded in her opening appellate brief, App Bi. at 335,10 there
being some problem with the “exercise of judgment” instruction “when a physician’s

-15-
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In her petiﬁon for review, Pet. at 14-18, Ms. Paetsch argues that
the Court of Appeals improperly expanded the use of the “exercise of
judgment” instruction to informed consent and misdiagnosis cases. Any
issue of whether an “exercise of judgment” instruction may properly be
given in a medical malpractice case where a plaintiff claims not only
medical negligence but also lack of informed consent is not one Ms.
Paetsch preserved for review,- as she did not except to the giving of the
instruction on that basis in the trial court.’” Moreover, the Coutt of
Appeals’ decision says nothing about such an issue. To the extent that
Ms. Paetsch is now arguing that it is per se error to give an “exercise of

judgment” instruction in a case that combines both a malpractice claim

-and infotmed consent claim; she is wrong.” Indeed; she cites tio authority

that Holds it is an abuse of disctetion to give an “exercise of judgment”

ifistruction in a misdiagnosis or wrong-choice-of-treatinent case just

because the plaintiff is also making an informied consent claim,
To the extent that Ms. Paetsch is arguing that an “exercise of

judgment” instruction cantiot properly be given in a misdiagnosis case, she

assistant is not the medical provider to whom a patient has consented,” that argument too
is ong she failed to preserve for review as it was not one she iaised fit the trial court, -

7 Ms. Paetsch also did not argue in the trial covrt, and thus has failed fo preseive for
review any argurietit, that the “exercise of judgment” instruction is always confusing, or
is inconsistent with RCW 7.70.040, or should not have been given for reasons appellants
and their supporting amici advanced in Fergen v. Sestero, Supreme Court No, 8§8819-1
and/or Appukutian v. Overlake Med. Ctr., Supreme Court No, 89192-3, which Ms,
Paetsch has cited in her petition for review,
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is also wrong. Indeed, as the Note on Use to WPI 105.08 itself makes
clear, the “exercise of judgment” instruction “may be used only when the
doctor is confronted with a choice among compefing therapeutic
techniques or among medical diagnoses [emphasis added].” Thus, the
instruction may appropriately be given in malpractice cases that are based
on an alleged choice of wrong diagnosis (misdiagnosis) and/or on an
alleged choice of wrong treatment.
Ms, Paetsch claimed at trial (and was afforded the opportunity to
~persuade the jury) that Mr, Rhoads was negligent both in choosing among
treatment techniques and choosing among diagnoses. She claimed at trial
that Mr. Rhoads had negligently chosen to inject Restylane too shallowly
in he'r'skin, RP 244-25, 249-50, 255-56, 375, had negligently injected too
little Restylane, RP 283-87, and had negligently failed to have Ms, Paetsch
seen and t_feafed by a physician on M'dr‘ch 2, 2007, for what proved to be
impending necrosis, RP 292-93, 296, 300, 304, 321-22, 458, and that e
negligently misdiagnosed her post-injection necrosis as an infection and
then treated it, inappropriately and ineffectually, with aﬂi’ibiotics,g

allowing it to worsen.

¥ Mr, Rhoads also had to choose between: advising Ms. Pastsch to apply ice to ler
swelling or to ¢ome into the Clinic to be examined on March 1, and had to choose
between topical treatments for the skin on her forghedd, and bétween treating her himself
or calling in a physician or sending her to a specialist, on March 2, On March 2 and
March 6, he had fo choose between a diagnosis of infection or a diagnosis of necrosis,
both of which he considered, but landed on the former,

-17-
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Bécause Mr, Rhoads was confronted with choices among treatment
techniques, and there was evidence that, in arriving at the choices he
made, he exercised reasonable care and skill within the standard of caré he
was obliged to follow, the trial court properly exercised its disctetion in
giving the exercise of judgment instruction that it gave. E.g., Watson v.
Hockett, 107 Wn.2d 158, 165, 727 P.2d 669 (1986). Because Mr, Rhoads
was also confronted with a choice among medical diagnoses, and there

was evidence that, in arriving at his infection diagnosis, he exercised

- reasonable care and skill within the stan‘dard of car‘e he was obliged to

. follow the tr1a1 coux’t could properly have exercised ns dlscreuon to glve |

L revers1ble error only 1f '1t':prejudlces a party Arzﬁnson V. FedEx Ground:{_‘ L S

APackage Sys Inc 174 Wn 2d 851 860 281 P, 3d 289 (2012)
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IV.\ CONCLUSION
For the forégoing reasons and thoge set forth in the Brief of
Respondent and the Answer to Petition for Review, this Court should
affirm the decision of the Court of Appeals and tﬁe trial court’s entry of
judgment on the jury’s defense verdict and denial of Ms, Paetsch’s motion
for new trial,

RESPECTFULLY SUBMITTED this 7th day of July, 2014,

WILLIAMS, KASTNER & GIBBS PLLC
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