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CAPITAL CASE

IN THE SUPERIOR COURT of the STATE OF WASHINGTON

COUNTY of KING
State of Washington, | No. 07-1-08716-4 SEA[X]
Plaintiff, No. 07-1-08717-2 SEA [j
vs. | Order Grantmg in Part |
, _ _ Defendant McEnroe’s Motlon Based
Joseph T. McEnroe and on Alleyne v. United States
‘Michele K. Anderson, - |
Defendants.

N , :
Defendant McEnroe has filed a motion requesting that this Court ‘Preclude the

'Possibility of a Death Sentence Based upon Alleyne v. United States”, : us. __, 131
S. Ct. 2151 (2013). Defendant Anderson has joined in that motion. Mcénroe,contends
that pursuant to the analysis in Alleyne, “absence of suffi cient mmgatlng cnrcumstances
to warrant leniency” under RCW 10.95 is an element and must be pled ln the charglng

‘document. McEnroe contends that since this element is not pled in the I;nformation, the

death penalty must be "precluded.”
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- Alleyne v. United States was decided by the United States Supreme Court in

June2013. In Alleyne, the Court extended the Apprendi v: New Jersey, 530 U.S. 466

(2000), and Ring v. Arizona, 536 U.S. 584 (2002), line of cases, and overruled its earlier

decision in Harris v. United States, 536 U.S. 584 (2002).

I.  Alleyne v. United States, U.S.___, 131 S.Ct. 2151 (2013)

Allen Alleyne was convicted by a jury of the federal offense of "‘using‘ or carrying
a firearm in relation to a crime of violence.” This was the core crime for which the
statute prescribed a penalty range with a mandatory minimum of five years. Under the
statutory scheme at issue there, an additional finding of bréndishing the firearm
triggered an increase to the _ma_ndatory minirﬁum, raising the -‘-‘penalty floor" to seven
years rather than five. The sentencing']udge found that Alleyne had brandished the
firearm. The Court then sentenced Alleyne to the mandatory minimum of seven years
consistent with the additional ﬁnding. Alleyne at 2155, |

In reversing Alleyne’s sentence, the United States Supreme Court embraced and

expanded its holding in Apprendi. In Apprendi, a New Jersey hate crimes statute had

authorized an increase in the "penalty ceiling” if the sentencing judge found that the
defendant had a biased purpose for committing the core crime. Apprendi at 468.
'Writing for the majority in Alleyne, Justice Thomas observed that the Apprendi Court
had “concluded that any ‘facts that increase the prescribed range of penalties to which a
defendant is exposed’ are elements of the crime.” Alleyne at 2160 (quoting Apprendi at

-490).
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Extending Apprendi's analysis‘to, include a finding that raises the prescrib‘ed
penalty floor, the majority in Alleyne held that “the core crime and the facft triggering the
mandatory minimum sentence together constitute a new, aggravated crirfne, each
~ element of which must be submitted to the jury.” Alleyne at 2161. As the; Court
observed, “[blut for a finding of brandishing,” Alleyne’s penalty could be as few as five
years. With the finding of brandishing, however, his penalty could be no"éfewer than
seven years. Alleyne at 2160.

Because the fact of brandishing a firearm increased the mandatoriy minimum
sentence from five to seven years, the Court held that the fact necessarily constituted
an element of a separate, aggravated offense, and must be found by a jury rather than

by a judge at sentencing. Alleyne at 2162,

Il State v. McEnroe

Application of the analytical framework set forth in Alleyne to the éase at bar is
remarkably straight-forward. As to each defendant found guilty of the cc)fre crime of
aggravate'd murder in the first degree, the mandatory penalty authorizedé;by statute is

life in prison without the possibility of parole. A sentence of death can or:1ly be imposed

if a unanimous jury finds beyond a reasonable doubt that there are not siufﬁciént

mitigating circumstances to merit leniency. RCW 10.95.060(4). But for a finding of |
insufficient mitigation, a défendant‘,s sentence upon conviction of the statutory offense is
life without parole. With that finding, however, the mandatory sentence Es death. ltis

the finding of insufficient mitigation that increases the prescribed, manda::tory penalty for

‘the statutory offense from life without parole to death. The significance bf this finding is
. !
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starkly illustrated by the fact that both potential sentences stand in is’olatifon with no

range within which a court may exercise discretion.

Accordingly, relying solely on the rationale expressed in Alleyne, t;his court would

be compelied to hold that th‘eju’riy's finding pursuant to RCW 10.95.060(4‘?.) is an
essential element of the crime for which the »mandatory punishment s de!ath

The State, however, maintains that Alleyne is inapplicable. First, they argue-that
the death penalty is different because it is the only sentencing scenario |n Washlngton

in whlch the jury makes the sentencing decision. They maintain, therefore -that the.

| required finding pursuant to RCW 10. 95 060(4) is not an element, but rather a part of

~ the sentencmg function that the jury must fulfill by statutory mandate. :

While it is true that the determination is required by statute as parti of the special
sentencing proceeding, the mere fact that the required finding is located |n the
sentencing provisions of a statute does not mean that it is not an elemenit. Apprendi at

495. Furthermore, as Justice. Thomas wrote in Alleyne as well as in his concurrence in
|

Apprendi, “establishing what punishment is available by law and setting Ej! specific

punishment within the bounds that the law has prescribed are two differefnt things.”
|

Alleyne at 2163. The jury's finding under RCW 10.95.060(4) is the esser;nial
prerequisite to the imposition of a death sentence in the State of Washinéton and,
therefore, it is essential to establishing what punishment is available or r;quired.

o The State next argues that thé finding made by the jury pursuant tio RCW
10.95.060(4) is n'ot:a traditional “finding of fact,” thus rendéring the anal_yef:is,in Alleyne

and its predecessors inapplicable. The State is correct that the jury's rolf': in the penalty

phase of a death penalty proceeding is unlike any other under Washington law.
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However, the jury is still _being called upon to make a “finding” in regard t;o a specific

statutory directive. The mere uniqueness of the jury’s charge in the pene;ilty phase of a

death penalty proceeding does not render it less of a ﬁhding.
Moreover, our Supreme Court has characterized the jury's ﬁndingi under RCW

10.95.060(4) as a factual determination, State v. Yates, 161 Wn.2d}714,% 756 (2007).

Accordingly, this court is not persuaded that the j'u’ry'.s determination undier RCW

10.95.060(4) is immune from the application of Alleyne on the ground thét itisnota

finding of fact.

The State also contends that Alleyne is inapplicable because the é:ase did not
involve the adequacy of the charging document but simply involved the diefendént's
right to have a jury decide whether he had brandished the weapon. Agaiih, the State is

correct that the adequacy of the charging document was not at issue in Alleyne, but that
i

does not denigrate that Court's analysis regarding what constitutes an element of a

crime. Likewise, the fact that a jury will ultimately determine the sufficiency of mitigation

under RCW 10.95.060(4) does not render Alleyne moot.

The issue before this Court is.not whether the finding of a padiculér fact must be
made by a jury. Rather, the “essential inquiry” is whether that fact is itsel:f' an element of
the crime. Augalrlg at2162. The Alleyne Court’s inquiry had its context oinly after the
finding of brandishing was first determined to be an element for purposes% of
constitutional protections. The Court's element analysis Was preliminary fto its decision
to exténd the Sixth Amendment protection.

The Apprendi Court also emphasized that “the relevant inquiry is ojne_ not of form,

but of effect — does the required finding expose the defendant to a g'reatér punishment
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than that authorized by the jury’s guilty verdict.” Apprendi at494. Itis ir'rfefutable_that

the finding under RCW 10.95.60(4) exposes defendants charged with the statutory

offense of aggravated murder in the first degree to a greater p‘unishme‘ntf than is
otherwise authorized by statute upon the jury’s verdict of guilty. |

lll. State v. Yates, State v. Recuenco, State v. Powell, State v. Siers

Based Upon the recent majority opinion of the United States Supréme‘ Courtin

Alleyne v. United States, this Court is satisfied that the jury determinatioﬁ pursuant to

'RCW 10.95.60(4) must be characteﬁzed as an element of the offense fo,jr which the
mandatory punishment is death. This court is also mindful, however, of éUr State
Supreme Court's decision in State v. Yates, 161 Wn.2d 714, 168 P.2d 359_(2007).

In Yates, the Court held that neither the statutory aggravating factéars under RCW

10.95.020 nor the absence of mitigating factors under RCW 10.95.060(4) were essential
|
‘elements of the crime of aggravated first degree murder. Yates at 758-59. Although

Yates was decided after Ring and Apprendi, our Supreme Court obviousiy did not have

the benefit of the recent decision in Alleyne which set forth a framework f;or element
analysis that was adopted by the majority of that Court. In light of the Alléyne. decision,

‘the continued vitality of Yates is ‘questionable.

For example, in Yates the majority opinion states that “the aggravéting factors for
first degree murder are not elements of that crime but are sentence enhancers that

increase the statutory maximum sentence from life with the possibility of barole to life

A !
‘without the possibility of parole or the death penalty.” Yates at 758. This; language in
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Yates cannot be easily reconciled with the Supreme Court's recent cleaf
pronouncement in Alleyne.
Furthennore fewer than 8 months after rendenng its decuston in Yates our

Supreme Court decided State v. Recuenco, 163 Wn.2d 428, 180 P.3d 1276 (2008)

!

Recuenco, the majority opinion stated the following: ;
When the term ‘sentence enhancement’ describes an increase beyond the
‘maximum authorized statutory sentence, it becomes the equwalent of an
“‘element’ of a greater offense than the one covered by the jury's guilty verdict.
Apprendi, 530 U.S. at 484 n. 19.. Contrary to the dissent's assertlons
Washington law requires the State to allege in the information the crime which it
seeks to establish. This includes sentencing enhancements.” i

Recuenco‘at 434,

Having inte'rp'réte_d Apprendi as encompassing “sentencin'g enhanjcemen'ts” in
Recuenco, it appears that the Court might have reached a different conclusion in Yates

had that case been considered post-Recuenco. |

'N_ot_abty,' our Supreme Court continued to struggle with the Ring ahd Apprendi

line of cases in State v. Powell, 167 W.2d 672 (2009) and State v. Siers, ;174 Wn.2d 269

(2012). In Powell, five of the justices went so far as to hold that ,aggraVat;ing factors that

support an exceptional sentence above the standard range but within thej prescribed
range for’cﬁe statutory offense are essential elements of the charged crirrj1e that must be
pled in the information. Justice Owens, writing the lead opinion on the isisue, stated that
‘?[r]ec_tant Unfted States Supreme Court precedent and this Court's own p,éecedent have
-clarified the definition of an essential élement- of a crime to include any faljctor that
eiposes,a defendant to pUnishrhe’nt greater than that authorized by the jyry verdict.”

Powell at 691-92. Because an exceptional sentence was higher than thé standard
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range otherwise applicable, the Court held that the aggravating factor su%ppOrting the
exceptional sentence was an element that must be pled. ,

Three years later, a divided court reversed its earlier decision in Powell. Five
justices held that aggravating circumstances that merely permit an exce[fntional sentence.
above the standard range but not beyond the statutory maximum are no% essential
elements that need to be pled in the. information. In‘a strongly worded désse’nt,
however, four justices maintained that stare decisis should govern and s;tated that they

were “unconvinced that Powell was both incorrect and harmful.” Siers ai 287.

In short, our. Supreme Court has been unsettled in its application of Ring and
Aggrend Although Siers Slers signals a retreat from the court's decision in Powell notably
the court was split 5 — 4.

Most importantly, however, neither Siers nor Powell involved a potential sentence

!

that would exceed the maximum penaity authorizéd'for the statutory ‘offeinse.

IV. Conclusion

Given the unslettled nature of the law in Washington State and thé clear directive
| of the majority opinion in Alleyne, this court finds that the absence of 'sufjﬁcien_t:m,itigation'
is an element of the crime for which death is the mandatorypun’i"Shment.ﬂE The relief
requested by McEnroe, however, is at best premature and is, therefore, jdenied without
prejudice. Accordingly, the death penalty is not stricken at this junr:ture.;E

SIGNED this «?’A day of r\cwwu»m«-l . 2014.

; KZ»\ L;k,(

S~

/ Tre Honorable JEFFREY M. RAMSDELL
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APPENDIX B

Trial Court’s Order Denying Motion for Reconsideration, Denying
Motion to Dismiss, and Setting Date of February 17, 2014, by Which to
Move to Amend Information (January 31, 2014)



CAPITAL CASE
IN THE SUPERIOR COURT of the STATE OF WASHINGTON
COUNTY of KING.

State of Washington, No. 07-1-08716-4 SEA [X]

Plaintiff, No. 07-1-08717-2 SEA[_]

vs. . v Order Denying Motion for
, Reconsideration,
loseph T. McEnroe and Denying Motiqn to Dismiss, and
Michele K. Anderson, - Setting Date of February 17, 2014, by
| _ Which to Move to Amend Information
Defendants.

FOn January 2, 2014, this Court entered an d_rder based on the recent decision of
Alleyne v. United States, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013). Decided by the United
States Supreme Court in June 2013, Alleyne expanded the analysis and application of
Apprendi v. New Jersey, 530 U_.S. 466, 120 S.Ct. 2348 (2000), and Ring v. Arizonva, 536

U.S. 584, 122 5.Ct. 2428, (2002).
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Justice Thomas, wntlng for the majority in Alleyne with respect to Part Ill B of the
decision, announced the decision of the Court:
“When a finding of fact alters the legally prescribed punishment so as to

aggravate it, the fact necessarily forms a constituent part of a new offense
and must be submitted to the jury.”

~ Alleyne at 2162.

The Alleyne Court instructed that whenever the penalty prescribed for a crime is
increased beyond the range provided for thét crime by the finding of an additional
aggravating factor, that factor becomes an element. Further, that element - along with
the elements of the original, core crime — “together constitute a new, aggravated crime,

each element of which must be submitted to the jury.” Alleyne at 2161.

The Court emphasized: “The essential point is that the aggravating fact produced
a higher range [than that affixed to the core crime], which, in turn, conclusively indicates

that the fact is an element of a distinct and aggravated crime.” Alleyne at 2162-63.

Accordingly, in its order of January 2, 2014, this Court held that, per Alleyne v.
United States, the fact of not sufficient mitigating circumstances under the statutory
scheme of RCW 10.95 is “an element of the crime for which death is the mandatory

punishment.”

The State has moved the Court to reconsider that order. Alternatively, the State
also requests — impliedly in its Memorandum and explicitly at a hearing convened at the
State’s request on January 9, 2014 — that this Court declare that Mr. McEnroe received
constitutionally adequate notice of the element of insu’fﬁ(‘:iént mitigation when the

State served on him its Notice of Special Sentencing Proceeding.
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For his part, Defendant Joseph McEnroe has requested that this Court accept his
tender of a plea of guilty to the caré crime of Aggravated Murder in the First Degree,
and be sentenced to the only penalty authorized by the statute upon conviction of that
offense: life in prison without release or parole. Mr. McEnroe alsd asks the Court to
dismiss the State’s Notice of Special Sentencing Proceeding, thereby precluding the

possibility of a death sentence. Defendant Michele Anderson has joined in that motion.

The Court has considered full briefing on the motions, along with oral argument,
and hereby denies both the motion for reconsideration and the motion to dismiss the

notice of special sentencing proceeding.

Additionally, for the reasons below and per State v. Goodman, 150 Wn.2d 774, 83

P.3d 410 (2004), the Court holds that the elerhen’t of insufficient mitigation must be
charged in the Information, and sets the date of Monday, February 17, 2014, by which

the State may move this Court to amend.

If the State does not elect to move to amend by that date, the Court will

entertain Defendant’s motion to accept his change of plea.

). The State’s Motion for Reconsideration

Under Alleyne’s expanded elements analysis summarized abdve, RCW 10.95
establishes the core, statutory crime of Aggravated Murder in the First Degree. RCW
10.95.020. The statutory sentence for that crime upon a verdict of guilty is life in prison
without possibility of release. RCW 10.95.030{1). Under the statute, a jury’s finding of

the additional aggravating factor of hot sufficient mitigating circumstances increases the

penalty to a mandatory sentence of death. RCW 10.95.030(2).
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Per Alleyne, therefore, as a result of the way insufficient mitigation functions in
the statutory scheme it is an element of a crime that is “distinct and separate” from the
core crime of first degree aggravated murder. Consequently, insufficient mitigation
“necessarily forms a constituent part of a new offense,” the corresponding penalty for
which is the death penalty. Alleyne, supra. Thisis the understanding of Alleyne v. U.S.

on which the Court’s order of January 2, 2014, was I:&ased.‘1

The State asserts that this Court’s order is founded on “legal errors.” The State
contends that Alleyne concerns only a defendant’s right to a jury trial and nothing more.
Alternatively, the State suggests, to the extent that Alleyne might have held thata
particular type of fact is an element, it is an element “for Sixth Amendment purposes”
and not for charging purposes. Consequently, the State érgues-, Alleyne is a case only
about a defendant’s right to a trial by jury, and under the statutory scheme of RCW
10.95 a jury already decides the fact of insufficient mitigétion. Alleyne, therefore, does
not apply here. State’s Brief at 3 and passim.

The State also argues that our State Supreme Court has already concluded that

insufficient mitigation is not an element (citing Stéte v. Yates, 161 Wn2d 714, 168 P.3d

359 (2007)). To the extent that Alleyne v. U.S. might require a different conclusion, the
State asserts, this Court cannot follow an intervening decision of the United States
Supreme Court “that does not directly address the issue at hand” (citing State v. Gore,
1ﬁ1 Wn.2d 481, 681 P.2d 227 (1984)). State’s Briefat4.?

! One could argue that Alleyne’s analysis applies here o fortiori because the finding of Insufficient mitigation does
not establish merely a new, higher range of sentences within which a sentencing judge may still exercise
discretion, as in Alleyne. Rather, under RCW 10.95 a verdict of guilty on the statutory ¢crime and a finding of the
additional aggravating factor establish an entirely new, mandatory sentence: the penalty of death.

? The State has interspersed its arguments (1) in support of its motion for reconsideration, {2) in opposition to
Defendant's motion to dismiss, and {3) in support of the adequacy of notice throughout a single memorandum
dated January 14, 2014 {(hereinafter referred to as Memarandum or State's Brief}. The Court has endeavored
where possible to apply the arguments to the form of relief they best support.

2 The Court addresses this assertion in its discussion below regarding State v. Goodman, 150 Wn.2d 774, 83 P.3d
410 {2004).
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In its motion for reconsideration the Staté attempts to prove too much, This
Court merely held that under Alleyne’s expanded analysis the absence of sufficient
mitigation is an element of the crime for which death is the mandatory punishmeni.
The ruling was deliberately narrow and circumscribed. At a subsequent hearing, this
Court orally reconfirmed the narrowness of its ruling. The Court stated unequivocally
that the consequences that might flow from that determination would remain

unresolved pending additional brﬁieﬁng.

The State’s Motion for Reconsideration fails to demonstrate that this Court’s

narrow ruling of January 2, 2014, was erroneous, Accordingly, the motion is denied.

Il. Subsequent Briefing
Following entry of the Court’s order of January 2, 2014, the parties submitted the

following documents in support of their respective requests for relief:

1. Defendant’s McEnroe’s Motion to Dismiss Notice of Intention to Seek Death
Penalty Because Crime Charged Is Not Punishable by Death

2. Defendant Anderson’s Statement of Joinder

3. Defendant McEnroe’s Change of Plea to .Non*Cépital Aggravated Murder, as
Charged in the Information, Punishable by a Mandatory Sentence of Life in
Prison Without Release ’

4. Statement of Defendant on Plea of Guilty to Felony Non-Sex Offense

5. | Defendant McEnroe’s Memorandum in Support of Court Accepting His Plea
of Guilty as Charged, to Non-Capital Aggravated Murder, as Charged in the
Information, Punishable by Mandatory Sentence of Life in Prison Without

Release
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6.  State’s Objection to Defendant McEnroe’s Claim that He Has a “Right” to
Plead Guilty to “Non-Capital Aggravated Murder ” and Thereby Av_bid the
Death Penalty

7.  State’s Motion for Reconsideration of the Court’s “Order Granting in Part
Defendant McEnroe’s Motion Based on Alleyne v. United States

8.  State’s Memorandum in Support of Motion for Reconsideration of Court’s
Order 'Based on Alleyne v. United States and Response to McEnroe’s Latest
“Motion to Dismiss Notice of Intention to Seek Death Penalty.”

9. Defendant McEnroe’s Reply to State’s Objection to Change of Plea

10. Defendant McEnroe’s Limited Reply to State’s Response to Motion to
Dismiss Notice of Intention to Seek Death Penalty Because Crime Charged Is
Not Punishable by Death

11. Defendant McEnroe’s Response to State’s Motion to Reconsider Court’s
Order of January 2, 2014

12. State’s Reply to Defendants’ Response to Motion for Reconsideration of
Court’s Order Based on Alleyne v. United States

The Court addresses first the State’s request that this Court declare that Mr.

McEnroe has received adequate notice of insufficient mitigation.

A. Adequacy of Notice

At a hearing convened on January 9, 2014, and égain impliedly in its
Memorandum, the State requested that the Court declare the State’s Notice of Special
Sentencing Proceeding to be constitutionally adequate notice of the element of

insufficient mitigation, thereby relieving the State from having to charge that element in

the Information.
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In support of its request, the State maintains primarily that a functional
distinction exists between elements that require a jury determination under the Sixth
Amendment, as addressed by Alleyne, and elements that require notice to a defendant
via the charging document. The State cautions that Alleyne did not involve a “charging
document” issue, and therefore does not support any application of its elements

analysis to the issue of adequate notice.

The State concludes that even if insufficient mitigation is an element, Alleyne
does not require that it be charged in the Information. The Iegislatu_re has provided a
separate, stafutory mechanism for giving notice of insufficient mitigation. That
mechanism is the Notice of Special Sentencing Proceeding. The State is required to
conform its practice to that statute and the State did so here, thereby giving to Mr.

McEnroe all the notice required by law.

For purposes of its discussion, the Court organizes its analysis into two separate

issues:
1. Whether insufficient mitigation is an essential element for Sixth
Amendment purposes. ‘ :
2. If insufficient mitigation is an essential element, whether the Notice of

Special Sentencing Proceeding provides constitutionally adequate notice.

1. Whether insufficient mitigatio,n‘is an essential element for Sixth Amendment
purposes.

a. An element of the offense.

In its order of January 2, 2014, this Court found that the fact of insufficient
mitigation is an element of a greater, aggravated offense based on Alleyne’s expanded

elements analysis. The Court has also reaffirmed that initial finding. This conclusion Is
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the first step toward determining whether it is also an essential element that must be

charged in the Information.

The State has argued that State v. Siers, 174 Wash.2d 269, 274 P.3d 358 (2012),

precludes that result based on that Court’s rejection of the analysis in Alleyne’s

predecessor case, Apprendi v. New Jersey, supra. This Court notes, however, that

Alleyne’s analysis actually supports our own Supreme Court’s decision in Siers.

In Siers, the five justice majority held that Apprendi did not require that
aggravating factors alleged under RCW 9.94A.537 be pled in the charging document
because they were not elements of the crime. Siers at 280-81, The statutory
aggravators at issue in Siers, h“oWev,er,merer permitted the sentencing judge to exceed
the defendant’s own standard range sentence but did not permit a sentence beyond the

statutory maximum for the crime itself. Siers at272.

Alleyne would not require a contrary conclusion. Alleyne is concerned only with
an aggravating fact which, if found, exposes the defendant to a penalty beyond the
penalty authorized for a verdict of guilty of the core crime. Alleyne at 2163. Alleyne
holds that the aggravating fact under those circumstances becomes a “constituent part
of a new offense.” 1d. at2162. In short, the Siers decision turned on a determination
that the statutory aggravators under RCW 9.94A.537 simply were not elements of the
crime. Under Alleyne’s analysis the Siﬁ—type aggravators still are not elements of a

crime, but the fact of insufficient mitigation under RCW 10.95 clearly is.

Simply put, under Alleyne, an aggravating factor that exposes the defendant to'a
penalty beyond that authorized for commission of the ccre crime is nolonger the
“functional equivalent” of an element, it is an element. This latest case in the Apprendi
trilogy not only expands the holding of Apprendi, it also clarifies the trilogy’s analytical

framework. Alleyne provides the formula by which a specific type of aggravating factor
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becomes an element of a new crime. This new crime is created when that additional
element exposes a defendant to a penalty greater than that authorized upon a verdict

of guilty of the core offense.

The State does not address this part of the Alleyne holding, focusing exclusively
on the fact that a jury will ultimately make the determination under RCW 10.95.040 in
any event. While this assertion may be correct as far as it goes, it does not preclude a

‘determination under Alleyne’s expanded analysis that the finding of insufficient
mitigation is an element of the separate offense comprised of: |

(1)' “the core statutory crime of aggravated murder in the first degree for

which a sentence of life in prison without release is the prescribed penalty;
together with

(2)  the additional element of insufficient mitigation which permits the
aggravated penalty of death,

b. An essential element of the offense.

 As discussed above, and as this Court has found in its order of January 2, 2014,
the fact of insufficient mitigation as it functions in RCW 10.95 is an element of the
offense for which death is the prescribed penalty. The State argues, nonetheless, that a
distinction remains between an element for purposes of a jury trial and an element for
purposes of charging. The Court understands the State’s argument as one in support of
a functional distinction between an “element” and an essential element. While an
essential element must be chérged in the charging document, the State contends that

this lesser “element” does not.

For purposes of the essential elements rule, an element includes any fact “the
State must prove beyond a reasonable doubt to establish that the defendant committed
" the charged crime.” State v. Recuenco, 163 Wash.2d 428, 434, 180 P.3d 1276, 1279
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(2008). A fact is an essential element of the crime charged when it aggravates the

penalty a court may impose. State v. Goodman, 150 Wash.2d 774, 786, 83 P.3d 410,

416 (2004) (a prosecutor must properly identify the alleged controlled substance in the
charging document as an essential element of the crime when the controlled substance

exposes the defendant to a higher statutory maximum sentence).

Per Alleyne v. U.S., the statutory scheme of RCW 10.95 at issue here establishes
two distinct crimes with two corresponding and distinct penalties. To obtain the death
penalty, the State must prove the fact of insufficient mitigation asan eiement‘of the
second, greater and aggravated crime that is compriseéd of first degree aggravated
murder and the additional aggravating element. The fact of insufficient mitigation,
therefore, is the finding required to aggravate the penalty a court may impose following
a verdict of guilty of first degree aggravated murder. Indeed, that fact is the only
element that d istinguishes the core crime of first degree aggravated rﬁurde,r for which
life in prison without release is the prescribed penalty, from the greater, aggravated
crime for which the death penalty is prescribed. It is the sole element which, when

found, exposes that defendant to a mandatory sentence of death.

Additionally, the fact of insufficient mitigation is the only element that informs a
defendant of which of the two crimes he stands accused: the core crime of first degree
aggravated murder, or the aggravated crime for which imposition of the death penalty is

required.

Consequently, under the statutory scheme of RCW 10.95, and per Alleyne v. U.S.,
insufficient mitigation is an essential element of the separate, aggravated crime for

which the death penalty is the mandatory punishment.
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2. If insufficient mitigation is an essential element, whether the Notice of Special
Sentencing Proceeding provides constitutionally adequate notice.

a.  Alleyne v. U.S. and the Sixth Amendment -

First, on the question of whether the essential element of insufficient mitigation
must be charged in the Information, the State maintains that Alleyne is not a charging
case and tharefore does not stand fof the proposition that the element must be pled in
the lnfbrmat’ion».' The State argues that Alleyne stren‘g‘théhsiits contention that a
distinction exists between an element.that must be found by a jury under the Sixth

Amendment and an element that must be charged in the Information.

The State does not articulate what that distinction is, however, or why it exists, or
how it is defined. Nor can the State illustrate that Alleyne itself relies upon such a
distinction. Admittedly, Alleyne concerns a defendant’s right to a trial by jury on the
constituent elements of the statutory offense. Nevertheless, in the absence of any
~ recognition in Alleyne that its initial elements analysis arose from some particular
'subtype of element that must be found by a jury but need not be charged, that case
could be read to disavow any such distinction within the ambit of the Sixth
Amendment’s protections. This is so because the Sixth Amendment protects both

rights: the right to a trial by jury and the right to adequate notice.

Alleyne grounded its preliminary elements analysis broadly in the Sixth
Amendment before proceeding to discuss the implications of its conclusion with respect
to the narrower right to a trial by jury at issue there. Alleyne at 2162. Significant to the
analysis here, the Sixth Amen‘drﬁent not only protects a defendant’s right to a trial by
jury, but also his right “to be informed of the nature and cause of the accusation.”
Although the State maintains that there exists a functional distinction between an
element for charging purposes and an element for purposes of a right to a jury trial, the

scope of Alleyne’s elements analysis suggests that if there were such a distinction, it

State v. Anderson 07-1-08717-2 SEA / State v. McEnroe 07-1-08716-4 SEA Page 11 0f 15



must exist somewhere else, outside the ambit of the Sixth Amendment’s constitutional
protection. Alleyne, therefore, cannot support the State’s argument that a distinction
exists for purposes of analyzing a defendant’s right to a jury trial and his right to

constitutionally adequate notice.

Additionally, to the argument that Alleyne is not directly relevant to the
requirements of an essential element in the charging context, our own Supreme Court
decisions seem to belie that contention. In a case not cited by any of the parties, our

Supreme Court unanimously held that Apprendi was applicable to a defendant’s

challenge to the sufficiency of a czhgrging document, In State v. Goodman, 150 Wn.2d
774, 83 P,3d 410 (2004), the appellant argued that the Amended Information charging
him with 'po'sséssio'n with intent to deliver “meth” was defective because it failed to
‘adequately identify the controlled subs.ta'nce.. Goodman at 780-81. In disapproving the
Court of Appeals’ conclusion that the State need not allege the specific controlled |
substance in the Information, the Court stated:
- "We disagree with' the Court of Appeals as its holding is contrary to United States
Supreme Court precedent. When the identity of the controlled substance
increases the statutory maximum sentence of which the defendant may face

upon conviction [sic], that identity is an essential element of the crime and it
must be included in the charging document.”

Goodman at 778.

The United States Supreme Court precedent of which the Court of Appeals had

run afoul was Apprendi v. New Jersey. Goodman at 785. The unanimous court stated,

“It is clear under Apprendi the identity of the controlled substance is an element of the
offense when it aggravates the maximum sentence with which the court may sentence a

defendant.” Id. at 785-86.
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‘The Goodman court emphasized in the following manner its final decision on the
charging issue “squarely before us”:

“We conclude under Apprendi the State must allege the specific identity of the

controlled substance. Consequently, the reasoning employed by the Court of

Appealsis contrary to United States Supreme Court precedent and is hereby
disapproved.”

Goodman at 787.
Accordingly, the State’s contention that Apprendi and, by extrapolation, Alleyne

are not relevant because they are not charging cases simply is not supported by the case

law. See also State v. Powell, 167 Wash.2d 672,223 P.3d 493 (2009) (overruled on
* other grounds by State v. Siers, 174 Wash.2d 269, 274 P.3d 358 (2012)).

b. Constitutionally Adequate Notice; RCW 10.95.040

- As a result of Alleyne v. U.S. the absence of sufficient mitigating circumstances is
an element of the crime for which death is the mandatory punishment. It can no longer
be viewed simply as the “functional equivalent” of an element for purposes of -
determining only a defendant’s right to a trial by jury. Nor can insufficient mitigation be
viewed as an element but not an essential element, particularly since, as in Goodman

and Recuenco, the additional finding authorizes the aggravated penalty.

Moreover, State v. Goodman clearly controls on the question of whether the fact
of insufficient miti'ga'tion must be charged in the Information as a result of the U.S.

Supreme Court’s analysis under Apprendi and now Alleyne.

The State nonetheless asserts that its notice of special sentencing proceeding

pursuant to RCW 10.95.040 serves the same purpose as amending the information and,

therefore, amendment is unnecessary. State’s Brief at 13ff. The Court has considered
this argument in the context of the novel procedural posture and circumstances that are

presented in this case,
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On this question, however, the case law in Washington is abundant and
consistent. “All essential elements of a crime ... must be included in-a charging
document iri order to afford notice to an accused of the nature and the cause against
him.” State v. Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 86 (1991). Essential elements
include statutory and non-statutofy elements. Kiorsvik at 101-02.

Sentencing enhancements must also be included in the Information. State v.
Recuenco, 163 Wn.2d 428, 434, 180 P.2d 1276 (2008). When the term “sentence
enhancement” describes an increase beyond the -maxihum authorized for the statutory
offense, that enhancement is the functional equivalent of an element of a greater
offense than the one covered by the jury’s guilty verdict and it must be set forth in the

information. Recuenco at 434,

Moreover, a l,égion of appellate cases illustrate that failure to.give proper notice
could have diséstrou_s consequences, such as dismissal. {See, e.g., State v. Zillyette, 178
Wash.2d 153, 307 P.3d 712 (2013).)

B. Conclusion

“Having held that the absence of sufficient mitigation is an essential element, this
Court concludes that it must be set forth in the Information. This requirement is no
more burdensome than the State’s obligation to set forth sentence enhancers that -

function in the same fashion.

Accordingly, in the absence of clear authority that constitutionally adequate

notice of an essential element can be accomplished through the RCW 10.95.040 notice ‘

alone, this Court concludes that notice of the essential element of not sufficient
mitigating circumstances must be provided in the charging document, i.e,, the
Information. The State may elect to amend the Information consistent with this Court’s
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ruling on or before February 17, 2014, Should the State choose not to amend by that
date, the Court will thereafter entertain a defense motion to accept the Defendant’s

plea.

Finally, to permit the events outlined above, the Court denies without prejudice
Defendant’s motion to dismiss the State’s Notice of Special Sentencing Praceeding to

seek the death penalty against him.

SIGNED this_3!>  day of A , 2014

l
JIT | TheHonorable JEFFREY M. RAMSDELL
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APPENDIX C

Defendant McEnroe’s Motion to Preclude the Possibility of a Death
Sentence Based on Alleyne v. United States (October 21, 2013)

Defendant McEnroe’s Statement of Additional Authority Regarding
Alleyne Motion (December 19, 2013)

Defendant Anderson’s Statement of Joinder in Co-Defendant’s Motion
to Dismiss Notice of Intention to Seek Death Penalty Because Crime
Charged is not Punishable by Death (January 8, 2014)
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )
) MOTION TO PRECLUDE THE
Plaintiff, ) POSSIBILITY OF ADEATH
) SENTENCE BASED ON ALLEYNE v.
\'A ) UNITED STATES
)
JOSEPH T. McENROE, )
)
Defendant )
MOTION

NOW COMES Defendant Joseph T. McEnroe, by and through his attorneys, and moves to
this court to preclude the possibility of a death sentence in this case. This motion is based CrR

2.1, Alleyne v. United States, ___ U.S. ___, 131 S.Ct. 2151 (2013), and the authorities set forth

in the attached memorandum in support of this motion.

DATED: October 21, 2013

——
“Katie Ross, WSBA No,6894
Leo Hamaji, WSBAKo. 18710
William Prestia WSBA No. 29912
Attorneys for Joseph T. McEnroe
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MEMORANDUM OF LAW IN SUPPORT OF MOTION

FACTS THAT INCREASE THE MAXIMUM SENTENCE AVAILABLE FORA -
STATUTORY CRIME ARE ELEMENTS OF A GREATER CRIME

Over a decade ago the United States Supreme Court (USSC) announced that any fact
which increases the possible maximum sentence for a statutorily defined crime above the
maximum sentence available based on conviction of the crime without the fact is, in effect, an

element of a greater crime. A defendant is entitled to jury determination of the elevating fact and

it must be proven by the state beyond a reasonable doubt. Apprendi v. New Jersey, 530 U.S. 466
(2000). The Apprendi court was clear that whether facts increasing a crime’s maximum
sentence were part of the statutory definition of the crime or were set forth separately in

sentencing provisions of a criminal code was irrelevant to its analysis,

...the relevant inquiry is one not of form, but of effect - does the required finding

expose the defendant to a greater punishment than that authorized by the jury’s
guilty verdict?

... merely because the state legislature placed its hate crime sentence “enhancer”
“within the sentencing provisions” of the criminal code “does not mean that the

finding of a biased purpose to intimidate is not an essential “element of the
offense.”

Apprendi at 495, agreeing with and quoting the New Jersey supreme court (159 NT 7, 20 (1999).

The Apprendi Court explained the difference between a sentencing factor and an element,

This is not to suggest that the term “sentencing factor” is devoid of meaning. The
term appropriately describes a circumstance which may be either aggravating or
mitigating in character, that supports a specific sentence within the range
authorized by the jury’s finding that the defendant is guilty of a particular offense.
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On the other hand, when the term “sentence enhancement” is used to describe an
increase beyond the maximum authorized statutory sentence, it is the functional
equivalent of an element of a greater offense than the one covered by the jury’s
verdict. Indeed, it fits squarely within the usual definition of an “element” of the

offense.

Apprendi, at 494, footnote 19. The Apprendi court noted that it had previously applied different
reasoning to the finding of aggravating circumstances in Arizona capital murder cases were

merely “sentencing” factors which did not need to be submitted to the jury. Walton v. Arizona,

497 U.S. 639 (1990). However, Apprendi was not a capital case and the court found that “the
capital cases are not controlling” in the context of non-capital sentencing enhancements.. It left
for another day deciding whether Apprendi would control capital cases.
Two years after deciding Apprendi, the U.S. Supreme Court rebuffed arguments by the
State of Arizona that statutory aggravating factors which increase the maximum sentence for
murder to death were “sentencing factors” which could be found by a judge without a jury.
Arizona prosecutors hoped the court would adhere to its pre-Apprendi holding in Walton v.
Arizona, 497 U.S. 639 (1990). In Walton the court said,
... we cannot conclude that a state is required to denominate aggravating
circumstances “elements” of the offense or permit only a jury to determine the
existence of such circumstances.
Walton at 649. But twelve years after it decided Walton, the high court over-ruled it:
The right to a jury guaranteed by the Sixth Amendment would be senselessly
diminished if it encompassed the fact finding necessary to increase a defendant’s
sentence by two years [as in Apprendi], but not the fact finding necessary to put

him to death. We hold that the Sixth Amendment applies to both.

Ring v. Arizona, 536 U.S. 584, 609 (2002). Justice Scalia explained in his concurrence,
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I believe that the fundamental meaning of the jury-trial guarantee of the Sixth
Amendment is that all facts essential to imposition of the level of punishment that
the defendant receives - whether the statute calls them elements of the offense,
sentencing factors, or Mary Jane - must be found by the jury beyond a reasonable
doubt. '

Ring at 610, Scalia, J., concurring.

Apprendi and Ring made clear that in both non-capital and capital cases, the Sixth

Amendment requires any fact that must be proven by the state to increase the maximum
punishment over what is available based on conviction of a statutorily defined charge is an
element of a greater crime.

If a fact is by law the basis for imposing or increasing punishment - for
establishing or increasing the prosecution’s entitlement - it is an element.

Apprendi at 521, Thomas, J., concurring.

FACTS THAT INCREASE THE MINIMUM SENTENCE REQUIRED FOR A
‘ STATUTORY CRIME ARE ELEMENTS

Following the decisjons’ in Apprendi and Ring, the U.S. Supreme Court was asked to
extend those holdings to encompass factual findings that subject defendants to mandatory
minimum sentences which would not otherwise be required on a conviction of the statutory
crime.

In Harris v. United States, 536 U.S. 545 (2002) the Court agreed with the government

that a defendant who was convicted of trafficking drugs while armed with a firearm could be
subjected to a mandatory minimum sentence of seven years based on the trial court’s post verdict

finding the defendant “brandished” the firearm. (A finding of “brandishing” a firearm raised the
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minimum sentence by two years over simply possessing a firearm.) USSC then reasoned that
based on the jury’s verdict alone the sentencing court was entitled to impose a sentence within a
statutorily specified range. Under Harris, judicial fact finding was constitutionally acceptable if
the facts found narrowed the range of sentencing available to the sentencing court by setting a
minimum benéath which the court could not sentence, so long as the judge-found facts did not

increase the ceiling of the punishment choices.

Harris at 554.

The provisions before us now, however, have an effect on the defendant's sentence
that is more consistent with traditional understandings about how sentencing
factors operate; the required findings constrain, rather than extend, the sentencing
judge's discretion. Section 924(c)(1)(A) does not authorize the judge to impose
“steeply higher penalties”-or higher penalties at all-once the facts in question are
found. Since the subsections alter only the minimum, the judge may impose a
sentence well in excess of seven years, whether or not the defendant brandished
the firearm. The incremental changes in the minimum-from 5 years, to 7, to 10-
are precisely what one would expect to see in provisions meant to identify matters
for the sentencing judge's consideration.

Harris was decided by a 5-4 margin. Justice Thomas said in dissent,

... [the majority holds] that the imposition of a 7-year, rather than a 5-year,
mandatory minimum does not change the constitutionally relevant sentence range
because, regardless, either sentence falls between five years and the statutory
maximum of life, the longest sentence range available under the statute. This
analysis is flawed precisely because the statute provides incremental sentencing
ranges, in which the mandatory minimum sentence varies upward if a defendant
“brandished” or “discharged” a weapon. As a matter of common sense, an
increased mandatory minimum heightens the loss of liberty and represents the
increased stigma society attaches to the offense. Consequently, facts that trigger
an increased mandatory minimum sentence warrant constitutional safeguards.

Harris at 577-578, Thomas, J, concurring.
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Eleven years after Harris was decided, the majority opinion shifted. In June 2013, Justice

Thomas wrote,

The touchstone for determining whether a fact must be found by a jury beyond a
reasonable doubt is whether the fact constitutes an “element” or “ingredient” of
the charged offense. ... In Apprendi we held that a fact is by definition an element
of the offense and must be submitted to the jury if it increases the punishment
above what is otherwise legally prescribed ... While Harris declined to extend this
principle to facts increasing mandatory minimum sentences, Apprendi’s definition
of “elements” necessarily includes not only facts that increase the ceiling but also
those that increase the floor. Both kinds of facts alter the prescribed range of
sentences to which a defendant is exposed and do so in a manner that aggravated
punishment ... Facts that increase the mandatory minimum sentence are,
therefore, elements and must be submitted to the jury and found beyond a
reasonable doubt.

Alleyne v. United States,  U.S.___, 133 S.Ct. 2151, 2158 (2013)(internal citations
omitted)(emphasis added).

FACTS THAT INCREASE THE MAXIMUM OR MINIMUM SENTENCES AVAILABLE
UNDER THE STATUTORY CRIME CHARGED ARE ELEMENTS OF ANEW
‘GREATER CRIME

USSC was clear in both Apprendi and Alleyne that facts which altered sentencing ranges

available to a sentencing court in reality created new crimes.

... when the term “sentence enhancement” is used to describe an increase beyond
the maximum authorized statutory sentence, it is the functional equivalent of an
element of a greater offense than the one covered by the jury’s verdict. Indeed, it
fits squarely within the usual definition of an “element” of the offense.

Apprendi, at 494, footnote 19 (emphasis added).

It is impossible to dissociate the floor of a sentencing range from the penalty
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affixed to the crime ...
Alleyne at 2160 (internal citations omitted).
A fact that increases a sentencing floor, thus, forms an essential ingredient of the

offense. ...

Alleyne at 2161

This reality demonstrates that the core crime and the fact triggering the mandatory

minimum sentence together constitute a new, aggravated crime, each element of
which must be submitted to the jury.

Id. (emphasis added).

Alleyne is clear that facts which change the range of sentencing options (as opposed to

influencing a sentencer’s choice within the available range) create a new crime with different

elements. The new crime triggers the same constitutional protections as any other crime

regardless of how law makers or prosecutions choose to classify them.

And because the legally prescribed range is the penalty affixed to the crime ... It
follows that a fact increasing either end of the range produces a new penalty and
constitutes and ingredient of the offense ... see also Bishop §598 at 360-361 (if “a
statute prescribes a particular punishment to be inflicted on those who commit it
under special circumstances which it mentions or with particular aggravations,”
then those special circumstances must be specified in the indictment...)

Alleyne at 2160 (some internal citations omitted)(emphasis altered from original).

IN WASHINGTON CAPITAL MURDER, REQUIRING THE ADDITIONAL ELEMENT
OF INSUFFICIENT MITIGATING CIRCUMSTANCES, IS A SEPARATE MORE
SERIOUS OFFENSE THAN AGGRAVATED MURDER

Washington nominally has two degrees of murder: second degree and first degree; but in
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reality it has four degrees of murder: second degree, first degree, aggravated and capital.

Murder in the second degree, RCW 9A.32.050, when “with intent to cause the

death of another person but without premeditation, he or she causes the death of
such person ...”

Murder in the second degree is a class A felony with a standard sentencing range of 120

months to Life with the possibility of parole (depending on the defendant’s offender score).

Murder in the first degree , RCW 9A.32.030(a), when “with a premeditated
intent to cause the death of another person, he or she causes the death of such
person ...”

Murder in the first degree. is a class A felony with a standard sentencing range of 240

months to Life with the possibility of parole (depending on the defendant’s offender score).v

Aggravated murder in the first degree, RCW 10.95.020, when a person
commits first degree premeditated murder, and the state also proves beyond a
reasonable doubt at least one of 14 aggravating circumstances.

The sentence for aggravated murder is life in prison without possibility of release. RCW

10.95.030 (1).

Capital murder, RCW 10.95.040(1) and RCW 10.95.060(4), when a person'
commits aggravated murder in the first degree and the state proves beyond a

reasonable doubt and “there are not sufficient mitigating circumstances to merit
leniency.”

The sentence for capital murder is death. RCW 10.95.030(2).!

'Premeditated murder is a lesser included offense to aggravated murder. “To define first degree murder, RCW
10.95.020 refers specifically to the definition of premeditated first degree murder in RCW 9A.32.030(1)(a),
indicating the Legislature’s intent to incorporate those elements into the definition of aggravated first degree

‘murder.” State v. Pirtle, 127 Wn.2d 628 (1995). Second degree intentional murder, RCW 9A.32.050, manslaughter

in the first degree, RCW 9A.32.060, and manslaughter in the second degree, RCW 9A.32.070, are also lesser
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Insufficiency of mitigating circumstances is a fact, the only fact, which raises both the

minimum and maximum sentence for aggravated murder from life without release to death.

Therefore, the core crime of aggravated murder and the fact triggering the mandatory minimum

sentence, insufficiency of mitigating circumstances, together constitute a new, aggravated crime,

namely capital murder. Alleyne, supra.
The Washington State Supreme Court (hereafter, “WSSC””) WSSC has found absence of
sufficient mitigating circumstances to be an element of a separate, greater crime than aggravated

murder.

First, equal protection of the laws is denied when a prosecutor is permitted to seek
varying degrees of punishment when proving identical criminal elements. State v.
Zornes, 78 Wn.2d 9 (1970) ... However, “no constitutional defect exists when the
crimes which the prosecutor has discretion to charge have different elements.”
State v. Wanrow, 91 Wn.2d 301 (1978). Before the prosecutor may seek the death
penalty, he must have “reason to believe that there are not sufficient mitigating
circumstances to merit leniency.” RCW 10.95.040(1). Similarly, the jury must be
“convinced beyond a reasonable doubt that there are not sufficient mitigating
circumstances to merit leniency.” RCW 10.95.060(4). Absent a unanimous
finding, life imprisonment is imposed. RCW 10.95.080(2). There is no equal
protection violation here, because a sentence of death requires consideration of an
additional factor beyond that for a sentence of life imprisonment - namely an
absence of mitigating circumstances.

State v. Campbell, 103 Wn.2d 1 (1984), emphasis added. -

included offenses to aggravated murder. State v. Bowerman, 115 Wn.2d 794 (1990).
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THE DEATH PENALTY SHOULD BE PRECLUDED BECAUSE THE ELEMENT OF
INSUFFICIENCY OF MITIGATING CIRCUMSTANCES WAS NOT CHARGED IN
THE INFORMATION

In State v. Yates, 161 Wn.2d 714, 759 (2007), WSSC sa1d “we have previously held that
the absence of mitigating circumstances is not an essential element of the crime of aggravated

bk

first degree- murder.” However, Yates was decided long before Alleyne an(i the opinion rests on
State v. Clafk, 129 Wn.2d 805 (1996). QLLk was an interlocutory review considering whether or
not the notice of intent had been properly served on the_ defendant. _C_lg_rl_g was decided before
Apprendi, Ring and Alleyne were published. Clark is strangely worded: “The statutory death
notice here is not an element of the crime of aggravated murder.” Clark af 811. The notice is a
piece of baper. It is the absence of sufficient mitigating circumstances that increases the

punishment available for aggravated murder and because of that creates a new crime of capital

murder. The distinctions made in Yates and Clark are no longer tenable.

Even with regard to aggravating factors, which are most clearly elements under Ring,

WSSC in Yates and other cases has stubbornly clung to the “sentence enhancers” nomenclature
and holds even statutory aggravating factors need not be charged in the information.

. as the State points out, the adequacy of the charging document was not at issue
in elther case; rather those decisions [Apprendi and Ring] concerned a defendant’s
nght to have a jury determine any facts that could increase the sentence beyond
the statutory maximum for the charged crime.

Yates at 384. It is true that Apprendi and Ring were decided on the Sixth Amendment right to

jury trial but the Court has extensively discussed the historical reasons charging documents need

to include all the elements need to be formally charged.
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A number of contemporaneous treatises similarly took the view that a fact that
increased punishment must be charged in the indictment ... another explained that
“the indictment must contain an allegation of every fact which is legally essential
to the punishment to be inflicted.” ... As the Court noted in Apprendi, “[t]he
defendant’s ability to predict with certainty the judgment from the face of the
felony indictment flowed from the invariable linkage of punishment with crime.”

Alleyne at 2159-2160 (internal citations omitted)(emphasis added).

Defining facts that increase a mandatory statutory minimum to be part of the
substantive offense enables the defendant to predict the legally applicable penalty
from the face of the indictment.

Alleyne at 2161, citihg Appvrendi. By the Supreme Court’s reasoning, absence of sufficient
mitigating circumstances to merit leniency increases the minimum sentence for aggravated
murder from life to death and therefore must be set forth in the charging document. Otherwise,
the defendant cannot predict the penalty from the face of the information.

Washington requires all'elements of an offense to be included in the charging document.

Under the “essential elements” rule, a charging document must allege facts
supporting every element of the offense in addition to adequately identifying the
crime charged. ... The primary goal of the essential elements rule is to give notice
to an accused of the nature of the crime that he must be prepared to defend
against. ... All essential elements of the crime charged, including non-statutory
elements, must be included in the charging document so that a defense can be
properly prepared.

State v. Lindsey, 2013 WL 5645565, Slip. Op. *6 (Div. 2, October 15, 2013)(internal citations

omitted).
All essential elements of a crime, statutory or otherwise, must be included in a
- charging document in order to afford notice to an accused of the nature and cause
of the accusation against him.
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State v. Kjorsvic, 117 Wn.2d 93,97 (1991).

Capital murder was not charged in the information filed against Mr. McEnroe. The
essential element, absence of sufficient mitigating circurnstan'ces, of capital murder that increases
the penalty available on the lesser included charge of aggravated murder from life Without
release to death was not charged in the information. “The indictment or the information shall be
a plain, concise and definite statement of the essential facts constituting the offense charged.”
CrR 2.1(2)(1).

The State charged Mr. McEnroe with aggravated murder, RCW 10.95.020, but did not
allege in the information the additional essential element necessary to invoke a sentence of death.
Therefore, the state cannot proceed to seek the sentence of death when it has not included in the

charging documents the only crime that carries that sentence.

THE DEATH PENALTY SHOULD BE PRECLUDED BECAUSE NO CHARGING
DOCUMENT SETS FORTH ANY FACTS TO SUPPORT INSUFFICIENT MITIGATING
' CIRCUMSTANCES.

It is possible the state might argue- that the notice of intent to seek the death penalty is a
charging document and satisfies C1R 2. 1(2)(1).> That is doubtful given the need for heightened

due process in a capital case and the greater degree of protection our state constitution provides

when the death penalty is at issue. State v. Bartholomew, 101 Wn.2d 631 (1984). However,

20n October 16, 2008, the Prosecuting Attorney filed a Notice of Special Sentencing Proceeding which stated:
Comes now Daniel T. Satterberg, King County Prosecuting Attorney, and gives notice pursuant to RCW

10.95.040 of a special sentencing proceeding to determine whether the death penalty should be imposed, ’
there being reason to believe that there are not sufficient mitigating circumstances to merit leniency.
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even if the notice of intent were to be construed as an acceptable adjunct to the information
charging aggravated murder, it still fails to set forth facts in support of the statutory language,
“there being reason to believe that there are not sufficient mitigating circumstances to merit
leniency.”

More than merely listing the elements, the information must allege the particular
facts supporting them. ... The mere recitation of a “numerical code section” and
the “title of an offense” does not satisfy the essential elements rule.

State v. Zillyette,  Wn.2d ___, 307 P.3d 712, 717 (Wash. 2013).

In the Notice of Special Sentencing Proceeding filed against Mr. McEnroe, no facts at all
are alleged to support the element that “there are not sufficient mitigating circumstances to merit
leniency.” Furthermore, despite the defendant’s demand for a bill of particulars, the state has
refused to identify any facts negating either statutory mitigating factors (RCW 10.95.070) or
non-statutory mitigation made known to the prosecutor in Mr. McEnroe’s several mitigation
packets submitted to him in 2008 and since then

The Notice of Special Sentencing Proceeding does not allege facts sufficient to allow Mr.
McEnroe to prepare a defense against the charge of capital murder, particularly the alleged
element that there are not sufficient mitigating circumstances to merit leniency. Accordingly, the

death penalty should be precluded in this case.
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CONCLUSION

Alleyne v. United States extends and clarifies the USSC’s earlier holdings in Apprendi

and Ring that facts which must be found in order to increase the upper limitation of available
sentences for a crime are elements of a greater crime. Alleyne not only explicitly extends the
definition of an element to include any fact which must be found to raise any mandatory
minimum sentence, it more clearly than the earlier cases holds that necessary non-statutory
elements are not to be distinguished from statutory elements and embraces the need to include
ALL elements in Chafging documents té afford defendants proper opportunity to defend against
the charges.

Washington’s death penalty statute is structured to make “absence of sufficient mitigating
circumstance” an element of the greater crime of capital murder.” That is the sole fact which
determines whether a sentence of death will be imposed. If the state proves and the jury finds
there are not sufficient mitigating circumstances to merit ieniency, the minimum sentence is
death and the maximum sentence is death.

The State has not included either the element of absence of sufficient mitigating

3USSC did not insist all states model death penalty laws on the schemes it approved in 1976. The Court allowed
state legislatures to craft their own death penalty laws.

We do not intend to suggest that only the above described procedures would be permissible under
Furman or that any sentencing system constructed along these general lines would inevitable
satisfy the concerns of Furman, for each distinct system must be examined on an individual basis.

Gregg v. Georgia, 428 U.S. 153, 195 (1976). Thus, each state enacting death penalty statutes proceeded at their own
risks. :
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circumstances in the information filed against Mr. McEnroe or particular facts supporting that

element in the information. The information is inadequate. The death penalty should be

precluded in this case.

DATED: Monday, October 21, 2013.

Respectfully submitted,

A
Hﬂs&m. 6894
0 J. Hamaji, WSBANG. 18710

William Prestia, A No. 29912
Attorneys for Mr. Mr. McEnroe
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )
) DEFENDANT MCENROE’S
Plaintiff, ) STATEMENT OF ADDITIONAL
) AUTHORITY REGARDING
V. ) ALLEYNE MOTION
» )
JOSEPH T. McENROE, )
)
Defendant )

STATEMENT OF ADDITIONAL AUTHORITY

At oral argument on the Alleyne motion on December 18, 2013, a central issue was '
whether the jury’s decision concerning “lack of sufficient mitigation” was an issue of fact or
some other ‘type of issue, such as a “moral determination” or “value judgment.” Relevant to that
discussion, Mr. McEnroe brings the following language from State v. Yates, 161 Wn.2d 714

(2007) to the Court’s attention:

9 50 5. Sufficiency of Second Amended Information. Under Washington's
capital punishment statutes, the jury must make three factual determinations
before the death penalty can be imposed. First, the jury must conclude that the
State has proved beyond a reasonable doubt the elements of the substantive crime

DEFENDANT MCENROE’S STATEMENT OF THE DEFENDER ASSOCIATION DIVISION
ADDITIONAL AUTHORITY REGARDING KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
ALLEYNE MOTION 810 THIRD AVENUE, SUITE 800
_— SEATTLE, WASHINGTON 98104

TEL: 206-447-3900 EXT. 752
Page 1 of 2 "

FAX: 206-447-2349
E-MAIL: prestia@defender.org
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of first degree murder ... Second, likewise in the guilt phase, the jury must
conclude that the State has proved beyond a reasonable doubt the existence of at
least one of the “aggravating circumstances” set forth in RCW 10.95.020 ...

- Third, at the close of ‘‘the special sentencing proceeding,”’ the jury must

unanimously answer the following question affirmatively: *“ ‘Having in mind
the crime of which the defendant has been found guilty, are you convinced
beyond a reasonable doubt that there are not sufficient mitigating
circumstances to merit leniency?” ” RCW.10.95.060(4). ™2

Yates at 756 (§50). Emphasis added, footnotes omitted.

DATED: Thursday, December 19, 2013

Respectfully submitted,

/

e Ross, WSBA No? 6894
- Leo J. Hamaji, WSB/A No. 18710
William Prestia, WSBA No. 29912

Attorneys for Mr. Mr. McEnroe

DEFENDANT MCENROE’S STATEMENT OF THE DEFENDER ASSOCIATION DIVISION
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ALLEYNE MOTION _ 810 THIRD AVENUE, SUITE 800

SEATTLE, WASHINGTON 98104
TEL: 206-447-3900 EXT. 752
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KING COUNT ¥ ‘ U - The Honorable Jeffrey Ramsdell

SUPERIOR COURT
IN THE KING COUNTY SUPERIOR COURT OF THE STATE OF WASHINGTON

)
)
STATE OF WASHINGTON, ) CAUSENO. 07-C-08717-2 SEA
) ,
Plaintiff, ) DEFENDANT ANDERSON’S STATEMENT
) OF JOINDER IN CO-DEFENDANT’S
Vs. ) MOTION TO DISMISS NOTICE OF
) INTENTION TO SEEK DEATH PENALTY
MICHELE KRISTEN ANDERSON, ) BECAUSE CRIME CHARGED IS NOT
‘ ) PUNISHABLE BY DEATH
Defendant. )
)
)

Defendant Michele Anderson, by and through her attorneys, Colleen E. O’Connor and
David Sorenson, joins in the co-defendant Joseph McEnroe’s Motion to Dismiss Notice of
Intention to Seek Death Penalty Because Crime Charged Is Not Punishable By Death. As noted
in that motion, this Court’s January 2, 2014 Order granting in part the defendant’s motion based
on Alleyne v. United States, ___ U.S. ___, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013), applies with
equal force to Ms. Anderson. The arguments set forth in Mr. McEnroe’s motion to dismiss the
not1ce of intention to seek the death penalty likewise apply to Ms. Anderson’s case.’

Respectfully submitted this ? __ ¢ day of January, 2014.

(bl £ A

Colleen E. O’Connor, WSBA No. 20265
David Sorenson, WSBA no. 27617
Attorneys for Michele K. Anderson

"' Upon counsel’s request, this Court has ordered a competency evaluation of Ms. Anderson. Counsel have been
unable to confer with our client about this Court’s January 2 ruling or recent case developments. Accordingly,
counsel cannot at this time represent to the Court whether Ms. Anderson would change her plea to guilty to the
crime of non-capital aggravated murder if she were to be found competent.

DEFENDANT ANDERSON'S STATEMENT OF KING COUNTY DEPT. OF PUBLIC DEFENSE
JOINDER IN CO-DEFENDANT’S MOTION TO : SCRAP DIVISION

DISMISS NOTICE OF INTENTION TO SEEK DEATH 1401 E. Jefferson Street, suite 200
PENALTY BECAUSE CRIME CHARGED IS NOT Seattle, Washington 98122
PUNISHABLE BY DEATH P ;

Page 1 of 1 = (206) 322-8400
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
)
Plaintiff, )
| )
Vs. )
)
JOSEPH McENROE v )
[and MICHELE ANDERSON], )
)
Defendants. )
)
)
L INTRODUCTION

No. 07-C-08716-4 SEA
[No. 07-C-08717-2 SEA]

STATE'S RESPONSE TO McENROE'S
"MOTION TO PRECLUDE THE
POSSIBILITY OF A DEATH
SENTENCE BASED ON

ALLEYNE v. UNITED STATES"

The defendants are charged with six counts of Aggravated Murder in the First Degree for the

December 24, 2007 murders of Anderson’s parents Wayne and Judy, brother Scott, sister-in-law

Erica, niece Olivia, and nephew Nathan. As to all six counts, the Information alleges that “there

was more than one victim and the murders were part of a common scheme or plan or the result of

a single act” under RCW 10.95.020 (10). As to Erica, Olivia, and Nathan Anderson, the

Information additionally alleges that the defendants “committed the murder to conceal the

commission of a crime or to protect or conceal the identity of any person committing a crime”

under RCW 10.95.020 (9).

STATE'S RESPONSE TO MCENROE'S "MOTION TO
PRECLUDE THE POSSIBILITY OF A DEATH
SENTENCE BASED ON ALLEYNE V. UNITED
STATES" -1

Daniel T. Satterberg, Prosecuting Attorney
WS554 King County Courthouse

516 Third Avenue

Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
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It has been nearly six years since these murders were committed. Neither defendant has yet
gone to trial. The defendants have filed another round of briefing regarding the death penalty.

Among these most recent briefs, defendant McEnroe has filed the above-captioned pleading

and argues the following: 1) that under Alleyne v. United States, U.S.  ,1338S.Ct. 2151,
186 L. Ed. 2d 314 (2012;), the absence of sufficient mitigating circumstanées to merit leniency is
now an “element” of a “crime” called “capital murder”; 2) that the State has failed to “charge”
this “crime” in thé Infofmation; and thus, 3) that the State should be precluded from seeking the
death penalty. These arguments should be rejected for the following reasons: 1) the absence of
sufficient mitigating circumstances is still not an “element” of the crime of aggravated murder,
and nothing in M changes this fact; 2) that even if Alleyne had some bearing on this case,
all it requires is that every “element” of a crime be submitted to the jury, which already occurs in
death penalty cases in Washington; and 3) precluding a prosecution from proceeding is not a
remedy for an alleged error in a charging document. Put another way, Alleyne has no bearing on
the elements of aggravated murder, jurors already decide whether there are not sufficient
mitigating circumstances to merit leniency, and McEnroe would not be entitled to the remedy he
seeks even if his underlying argument had merit. McEnroe’s motion to preclude the State from
seeking the death penalty should be denied.
II. ALLEYNE DOES NOT CHANGE THE FACT THAT THE ABSENCE OF
SUFFICIENT MITIGATING CIRCUMSTANCES IS STILL NOT AN ELEMENT
OF AGGRAVATED MURDER.

We have been down this road before. Eighteen months ago, on May 11, 2012,! McEnroe

filed a pleading entitled “Motion for Bill of Particulars Regarding Alleged Insufficiency of

! Although the stamp on this pleading indicates that it was filed on May 11, 2011, its placement
on ECR among other pleadings filed in May 2012 demonstrates that the stamp is erroneous.
STATE'S RESPONSE TO MCENROE'S "MOTION TO

PRECLUDE THE POSSIBILITY OF A DEATH ' Daniel T. Satterberg, Prosecuting Attorney
SENTENCE BASED ON ALLEYNE V. UNITED W554 King County Courthouse
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Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955
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Mitigating Circumstances.” Appendix A (appendices to original omitted). The basis for this
motion was McEnroe’s claim that the absence of sufficient mitigating circumstances is an
“additional element the State must prove to justify a capital proseéution,’; and that a biil of
particularsvwas needed to give notice of the factual basis for this “charge.” Appendix A, at 2.

The State responded, citing controlling Washington case law holding consistently and

unequivocally that the absence of sufficient mitigating circumstances is not an “element” of the

crime of aggravated murder, and that the defendants have been amply apprised of the nature of
and basis for the charges against them. Appendix B. Supplemental briefs on this topic were thén
filed by both parties. Appendices C and D. In his supplemental brief, McEnroe again asserted
(in a topic heading no less) that “INSUFFICIENCY OF MITIGATING CIRCUMSTANCES IS
AN ‘ELEMENT’ OF CAPITAL MURDER NOT MERELY A SENTENCING ‘FACTOR.””
Appendix C, at 3. Again, the State cited controlling authority to the contrary. Appendix D, at 4-
7. On June 8, 2012, this Court denied the motion on grounds that the defendants have been
adequately apprised of the bases for the charges against them. Appendix E.

McEnroe now seeks to revisit this issue in light of Alleyne. But Alleyne changes nothing

about the fact that the absence of sufficient mitigating circumstances is not an “element” of
aggravated murder that must be charged and factually supported in the information.
In Alleyne, the United States Supreme Court granted certiorari to consider whether to

overrule Harris v. United States,” which held that Apprendi v. New Jersey’ and its progeny did

not apply when the sentencing factor at issue was used to increase a minimum penalty rather than

2536 U.S. 545, 1222 S. Ct. 2406, 153 L. Ed. 2d 524 (2002).
3530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000).

STATE'S RESPONSE TO MCENROE'S "MOTION TO
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a maximum penalty. Five Justices concluded that Harris should indeed be overruled. Alleyne,
133 S. Ct. at 2155; id. at 2166-67 (Breyer, J., concurring in part and concurring in the judgment).
The Court stated, “Because there is no basis in principle or logic to distinguish facts that raise the
maximum from those that increase the minimum, Harris was inconsistent with Apprendi.” Id. at
2163. Accordingly, the holding of Alleyne is simply that any fact that increases a minimum
sentence must be submitted to the jury:
Here, the sentencing range supported by the jury’s verdict [for possessing a

firearm] was five years’ imprisonment to life. The District Court imposed the 7-

year mandatory minimum sentence based on its finding by a preponderance of the

evidence that the firearm was “brandished.” Because the finding of brandishing

increased the penalty to which the defendant was subjected, it was an element,

which had to be found by the jury beyond a reasonable doubt. The judge, rather

than the jury, found brandishing, thus violating petitioner’s Sixth Amendment

rights.
Id. at 2163-64.

Nothing in Alleyne requires the State to “charge” the absence of sufficient mitigating
circumstances in an information for aggravated murder. Rather, Alleyne holds that any fact that
increases a mandatory minimum sentence must be submitted to a jury and found beyond a
reasonable doubt.* McEnroe is simply using Alleyne as a vehicle to resurrect arguments that
have alréady been made and rejected, even though Alleyne is plainly not on point and does not

overrule the controlling authority cited in the State’s prior briefing. See Appendix B, at 6-10;

Appendix D, at 4-6. Thus, McEnroe’s argument fails.

* As will be discussed further below, to the extent that Apprendi and its progeny, including
Alleyne, have any bearing on the present case, these authorities further defeat McEnroe’s
motion.. Under Washington law, the jury will decide whether the State has proved the existence
of the aggravating circumstances, and the jury will also decide whether there are not sufficient
mitigating circumstances to merit leniency. These jury determinations are what these cases
require; thus, McEnroe’s reliance on these cases as a basis to dismiss the death penalty is
misplaced.

STATE'S RESPONSE TO MCENROE'S "MOTION TO
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I1I. THE DEATH PENALTY QUESTION WILL BE SUBMITTED TO THE JURY,
WHICH IS ALL ALLEYNE WOULD REQUIRE IN ANY EVENT.

As sef forth above, Alleyne holds that facts that increase a mandatory minimum sentence
must be submitted to the jury in accordance with the Sixth Amendment. As the Washington
Supreme Court has stated, “at every step in the Washington death penalty scheme, the jury
makes the factual determinations.” State v. Yates, 161 Wn.2d '714, 758, 168 P.3d 359 (2007).
Accordingly, even if Alleyne had any bearing on this case (which it does not), the Washington
death penalty scheme fully complies with it. |

Nonetheless, McEnroe attempts to fransform Alleyne from a case addressing what must be
found by a jury under the Sixth Amendment into a case addressing what constitutes an “element”
of a crime that must be alleged in a charging document. Although there are sections of Alleyne
discussing charging documents and elements, these portions of the ‘opinion do not command a
majority of the court, and are dicta because they wholly unnecessary to the holding of the case.
See id. at 2156-60 (sections II-A, II-B, and III-A); see also id. at 2167 (Breyer, J., concurring in
part and concurring in the judgment) (joining “Parts I, III-B, III-C, and IV of the Court’s
opinion™). Again, as is true of Apprendi and all of its prégeny, Alleyne concerns what must be
found by a jury, not what must be élleged in a charging document. See Yates, 161 Wn.2d at 758

(observing that “the adequacy of the charging document was not at issue” in Apprendi and Ring

v. Arizona’; “rather, those decisions concerned a defendant’s right to have a jury determine any

facts that could increase the sentence beyond the statutory maximum”) (emphasis supplied).
To sum up, before Alleyne, any facts that increased a defendant’s punishment were required

to be submitted to a jury. After Alleyne, any facts that increase a defendarit’s punishment must

5536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556 (2002).
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PRECLUDE THE POSSIBILITY OF A DEATH Daniel T. Satterberg, Prosecuting Attorney
SENTENCE BASED ON ALLEYNE V. UNITED W554 King County Courthouse

STATES" -5 516 Third Avenue

Seattle, Washington 98104
(206) 296-9000, FAX (206) 296-0955




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

still be submitted to a jury. Alleyne’s contribution to this jurisprudence goes merely to the jury’s
determination of any facts that increase a deféndant’s minimum punishment as opposed to the
defendant’s maximum punishment. In Washington, a jury decides whether the death penalty
should be imposed. Therefore, Washington’s death penalty scheme continues to comply with the
Sixth Amendment, and agéin, McEnroe’s argument fails.

IV. PRECLUDING A PROSECUTION FROM MOVING FORWARD IS NOT A
REMEDY FOR AN ALLEGED ERROR IN A CHARGING DOCUMENT.

McEnroe argues that Alleyne dictates that the absence of sufficient mitigating circumstances
is an “element” of the “crime” of “capital murder” that must be alleged and factually supported
in the information, and that the State’s failure to comply with this purported requirement méans
that “the death penalty should be precluded in this case.” Motion, at 13. McEnroe cites no
authority for the proposition that the remedy for an alleged defect in a charging document is to
prevent the prosecution from proceeding. That is because no such authority exists.

it is well-established that when a charging document is challenged before the State rests its
case during trial, amendment of the information is liberally allowed. CrR 2.1(d). Itis equally
well-established that when a charging document is challenged for the first time on appeal, and
when a defect in the charging document is shown, the remedy is dismissal without prejudice to

the State’s ability to prosecute the case anew upon remand. State v. Kjorsvik, 117 Wn.2d 93,

812 P.2d 86 (1991). Nowhere among these potential remedies is the remedy McEnroe requests,
i.e., entirely precluding the prosecution from proceeding.

T§ be clear, as demonétrated above, there is no charging error in this case. However, the
fact that McEnroe requests a remedy that is not available even in cases where there is a charging

error is merely further evidence that his motion is legally baseless.

STATE'S RESPONSE TO MCENROE'S "MOTION TO
PRECLUDE THE POSSIBILITY OF A DEATH Daniel T. Satterberg, Prosecuting Attorney
SENTENCE BASED ON ALLEYNE V. UNITED W554 King County Courthouse

n 516 Third Avenue :
STATES" - 6 Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
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V. CONCLUSION

For the fbregoing reasons, McEnroe’s motion should be DENIED.

Submitted this ‘ i th day of November, 2013,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

By:

y O’Toole, WSBA #13024

Andrea Vitalich, WSBA #25535
Sefiior Deputy Prosecuting Attorneys
' Attorneys for Plaintiff

Office WSBA #91002
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KING COUNTY, waSHINGTON

MAY 1 1 2011

SUPERIOR COURT CLERK

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

No. 07-C~08716-4 SEA

STATE OF WASHINGTON, )

)

Yatnts MOTION FOR BILL OF
Flaintif, ; PARTICULARS REGARDING
, ALLEGED INSUFFICIENCY OF

v. ; MITIGATING CIRCOMSTANCES
JOSEPH T. McENROE, - )

)
Defendant )

MOTION

Pursuant to CrR 2.1(C), .DefendantaJoseph T. McEnroe moves the Court to order the -
Prosecuting Attorney to provide a bill of particulars as to what facts support the State’s “charge”
made in the “notice of intention to hold special sentencing proceeding” that there are not
sufficient niitigating factors to merit leniency.

RELIEF SOUGHT
Mr. McEnroe requests the Court to order the State to provide to him a bill of
particulars specifying the facts and evidence the State relied on in alleging “there is reason to
believe that there are not sufficient mitigating circumstances to merit leniency.” At a minimum,
the bill of particulars should answer the question: “What facts refute or show insubstantial the

MOTION FOR BILL OF PARTICULARS ' LAW OFFICES OF
REGARDING ALLEGED INSUFFICIENCY OF THE DEFENDER ASSOCIATION

810 THIRD AVENUE, SULTE 800
MITIGATING CIRCUMSTANCES — Page 1 of 5 SEATTLE, WASHINGTON 98104

TEL: 206-447-3900 EXT. 752
FAX: 206-447-2349
E-MAIL: prestin@defender.org
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mitigating information Mr. McEnroe bas submitted to the Prosecuting Attorney?” In particular,
Mr. McEnroe requests the State be required to identify with particularity what facts, separate
from the charged murders, support the “element” of Mr. McEnroe being a “worst of the worst”

individual deserving of the death penalty.

SEALING / PROTECTIVE ORDER / CONFIDENTIALITY

Until and uuless the Court orders otherwise, Mr. McEntoe moves the Court to order the
State to provide the bill of particulars directly to counsel for Mr. McEnroe without open filing or
publication to the public or co-defendant.

GUMENT

Mz, McEnroe cannot prepare his defense for a possible sentencing phase of trial because
the State has failed to identify the factual basis of its “charge” that there are not sufficient
mitigating circumstances to merit leniency.,

T its Osder dated March 15, 2012, this Court held “the prosecutor’s exercise of discretion
in filing the notice of special sentencing proceeding is the equivalent of 2 charging decision.”' A,
copy of this Court’s Order dated March 15, 2012 (hereafter, “Order of March 15”), is attached
hereto as “Appendix A.” In so ordering, this Court relied on language from State v. Campbell,
103 Wn.2d 1, (1984). Campbell held that the additional element the State must prove to justify a

capital prosecution and be constitutional is the “absence of mitigating circumstances.” Since the

! As previously argued, Mr. McEnroe does not agree that the death notlce filing decision under RCW 10.95.040 is
equivalent of 2 routine charging decision.

2 The Campbell court stated:

We dispose of defendant's three arguments under the following analysis: First, equal protection of
the laws is denied when a prosecutor is permitted to seek varying degrees of punishment when
MOTION FOR BILL OF PARTICULARS LAW OFPICES OF
REGARDING ALLEGED INSUFFICIENCY OF THE DEFENDER ASSOCIATION

810 THIRD AVENUE, SUITE 800
MITIGATING CIRCUMSTANCES —~ Page 2 of § SEATTLE, WASHINGTON 98104

TEL: 206-447-3900 EXT. 752
FAX: 206~447-2349
E-MAIL: prestia@defender.org
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State had not provided Mr. McEnroe any details regarding the facts that they allege in support of
this additional elenient, Mr. McEnroe is entitled to a bill of particulars. “The famc':tion of abill of
particulars is to allow the defense to prepare for trial by providing it with sufficient detaq’]s of the
charge and eliminating surpﬁse.” State v. Gatlin, 158 Wn.App. 126 (2010).

Even in “routine” charging documents the State must support the charges with a factual
foundation specific to the allegations sufficient to allow a defendant to prepare his defense. State
v. Tumer, 2012 WL 1512107 (5-1-12). Ordinarily, a certificate ofpvrobable cause identifies what
facts the State intends to prove to establish the elements of crimefs] chargéd. in the cnmmal
information. The State has not filed a certificate of probable cause in support of its notice of
infent to seek the death penalty in Mr. McEnroe’s case, nor‘has it otherwise disclosed what facts
establish the “element™ of an absence of mitigating circumstances.

Based on its categorization of the death penalty notice as a “charging decision,” in its
Order of March 15, this Court directed the prosecution to disclose to Mx. McEnroe “discovery of
in'f'ﬁrmaﬁon considered by Mr. Satterberg in deciding to file the notice of special sentencing
proceeding” including “any information gathered as a result of any mitigation investigation

conducted by the State, the name of the investigator{s] involved, and the reports of any mental

proving identical criminal elements. State v. Zomneg, 78 Wn.2d 9, 21, 475 P.2d 109 (1970).
However, na constitutional defect exists when the crimes which the prosecutor has discretion to
charge have different elements. State v. Wanrow, 91 Wn.2d 301, 312, 588 P.2d 1320
(1978)[emphasis added]. Before the prosecutor may seck the death penalty, he must have reason to
believe that there are not sufficlent mitigating circumstances to merit lenjency.RCW 10.95.040(1).
Similarly, the jury must be convinced beyond 2 reasonable doubt that there are not sufficient
mitigating circumstances to merit leniency. RCW 10.95.060(4). Absent a unanjthous finding, life
imprisonment is imposed. RCW 10.95.080(2). There is no equal protection vivlation here,
because a sentence of death requires consideration of an additional factor beyond that for a
sentence for life imprisonment, namely, an absence of mitigating circumstances. Campbell, id.

(cmphasis added).
MOTION FOR BILL OF PARTICULARS LAW OFFICES OF
1| REGARDING ALLEGED INSUFFICIENCY OF 5?T2f:§~"f£’i§ ggsgggggg ‘
MITIGATING CIRCUMSTANCES -~ Page3 of 3 SEATTLE, WASHINGTON 98104

TEL: 206~447-3900 ExT. 752
FAX: 206-447-2349
E-MAIL: prestia@defender.org
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health professionals that were considered by Mr. Satterberg.” Order of March 15.

On March 20, 2012, inre;sponse to the Court’s order, the State filed “State’s Objection
and Response to Order Compelling Discovery™ (hereafter, “State’s Response,” a copy of which
is attached hereto as “Appendix B”), in which the State did not identify any information
“considered by Mr. Satterberg in deciding to file the notice of special sentencing proceeding,”
nor “any informa}:ion gathered as a result of any mitigation investigation conducted by the State.”
The State disclosed only that it had not retained an investigator or mental health professional.
The State did not provide any information regarding on what basis Prosecutor Satterberg stated
he had rea#on to believe there were not sufficient mitigating circumstances to merit leniency in
Mr. McEmroe’s case.® »

Through Chief Deputy Prosecutor Mark Larson, the State bad earlier indicated that it
would be ’ ‘

conducﬁng its own investigation of miﬁéaﬁng factors ... likely to include an
analysis of potential issues and the retention of a qualified expert. We will also
examine social history and facts surrounding the alleged offenses...
Letter from Mark Larson dated Janmary 17, 2008 (hereafter, “Laxson Letter,” a copy of whzch is
attached hereto as “Appendix C”. However, despite his repeated requcsts Mr, McEnroe has -.
never received any discovery outside standard homicide investigation materials, The State has
produced no discoversf of “its own investigation of mitigating factors”
Mr. McEnroe has provided the State with.a summary of his mitigating evidence and

supplemented those materials. The State is fully aware of the nature of Mr. McEnroe’s mitigating

3 Tn the context of RCW 10.95 “leniency” means a sentence of life in prison with no possibility of ever bemg
released.

MOTION FOR BILL OF PARTICULARS LAWOFtTCES OF
REGARDING ALLEGED INSUFFICIENCY OF - ;rl%z Tmiiggsggggxg
MITIGATING CIRCUMSTANCES - Page4 of 5 ,

SEATTLE, WASHINGTON 98104
TEL: 206-447-3900 ExT, 752"
FAX: 206-447-2349
E-MAIL: prestia@defender.org
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circumstances. Thé State necessarily knows what evidence it believes will prove Mr. McEnroe’s
mitigating circumstances are not sufficient to merit leniency or else there is no factual support
for the “element” that consists of “an absence of mitigating circumstances” in the State’s notice
of special sentencing proceeding. . '
' CONCLUSION
The Court should orde1: the State to provide Mr. McEnroe with a bill of particulars
specifying all facts it relies on to prove the “element” of “an absence of mitigaﬁné

circumstances” defining Mr. McEnroe as a “worst of the worst” murderer.

Respectfilly submitted:
ind Ross, WSBA No. 6894
eo Hamaji, WSBA No. 18

William Prestia WSBA2G, 29912

Attomeys for Joseph McEnroe
MOTION FORBILL OF PARTICULARS | twommmor
REGARDING ALLEGED INSUFFICIENCY OF mETgfgﬁE;%gsgﬁg%
MITIGATING CIRCUMSTANCES —~ Page 5 of 5 AR b A A1,

TEL: 206-447-3900 EXT. 752
FAX: 206-447-2349
E-MAIL: prestia@defender.org
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CSEATTLE, WA

HON. JEFFREY RAMSDELL

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, )
: )
 Plaintiff, ) N©.07-C-087164 S
) U7 C0BTTTTSEA
vs. ) .
. ) STATE’S MEMORANDUM IN
JOSEPH THOMAS McENROE, and . ) OPPOSITION TO DEFENDANT
MICHELE KRISTEN ANDERSON, and each ) McENROE'S MOTION FOR BILL OF -
of them, . ) PARTICULARS
| )
Defendants. )
)
. INTRODUCTION

The defendants, Joseph McEnroe and Michele Anderson, are charged_ with six
counts of Aggravated Murder in the First Degree for the December 24,2007, murder of
Anderson's parents, brother, sister-in-la;/v, niece and nephew. The Information that was
filed on December 28, 2007, identified two aggrgvating factors. First, regarding all six
victims, the Information alleged that "there was more than one victim‘ and the murders
were part of a common scheme or plan or the result of a single act." RCW 10.95.020
(10). In addition, regarding Erica Anderson, who was shot multip'le times, and Erica's
sma}l children, Olivia and Nathan Anderson, each of w_hom was shot in the head, the

Information alleged that each defendant "committed the murder to. conceal the

Daniel T. Satterberg, Prosecuting Attorney
W554 King County Courthouse

516 Third Avenue

Seattle, Washington 98104

(206) 296-8000 / FAX (206) 296-0955

STATE'S MEMO IN OPPOSITION TO McENROE'S
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commission of a crime or to protect or conceal the identity of any person commi&ing a
crime.” RCW 10.95.020 (9).

Now, in May 291 2, more than four-and-bne-haif years after .the murders occurred
and thlele Information was filed, McEnroe has filed a Motion for Bill of Particulars
Regarding Alleged Insufficiency of Mitigating Ciroumstance;. He claims that it took him
four and one-half years to realize that he cannot adequately prepare hié defense without
a "bill of.particulars as to what facts support the State's ‘chargé‘ made in the 'notice of
intention to hold spepial sentencing proceeding' that there are not sufficient mitigating

circumstances to merit leniency.""

He makes this claim despite the express language,
quoted above, in the Information filed 0;1 December 28, 2007, and in the face of the
detailed Certiﬁ;:ation for Determination of Probable Cause that accompanied the
Information, as well as-more than 20,000 pages and items prodgced in‘discov'ery‘ and
the more than 11 O_defensé witness interviews that have occurred fo date.

McEnroe's attempt to uée the vehicle of a bill of particulgrs to gain discovery into~
the elected prosecutor's thought process and deliberation underlying the decision to file

the notice of special sentencing proceeding should be denied for a host of reasons.

First, as a threshold issue, McEnroe's predicate for justifying a bill of particulars — that

"the absence of mitigating factors is an element" ~is false. Washington law is clear that

"the absence of mitigating factors” is not an element. Secohd , and fundamentally,
McEnroe has failed to show why a bill of particulars is necessary to give him notice of

the charges against him and essential to the preparation of .his defense. Most '

important, McEnroe is attempting to use a bill of particulars to irhproperly discover the

" McEnroe Mation for Bill of Particulars Regarding the Alleged [nsufficiency of Mitigating Circumstances,
5/11/12, at 1. ‘ -

STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T. Satterberg, Prosecuting Attorney

_ W554 King County Courthous
MOTION FOR BILL OF PARTICULARS -2 516 Third Avenue °

Seattle, Washington 98104
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State's theory of the case and reasoning as to facts. Indeed, McEnroe's attempt to use
a bill of particulars is partibularly inappropriate when it is to discover the prosecutor's

reasoning and deliberation underlying the decision to file the notice of special

“sentencing proceeding. .

[1. BACKGROUND

On February 6, 2012, McEnroe filed a motion to compel the King County
Prosecutor's Office to provide "discovery" that would allegedly reveal the "brocess" by

which King County Prosecutor Daniel T. Satterberg determines whether to allow a jury

‘to consider imposing the death penalty in an aggravéted murder case. Moreover,

MoEnroe not only demanded "discovery" related to:the decision to seek the dgath
penalty in his own case, but he .aflso\ demanded "discovery" related to the decision not to
seek the death penalty in State v. Chen, King County Case No. 11-1-07404-4 SEA.

On March 15, 2012, this Court granted McEnroe's motion in part.. After first
acknowledging that the decision to file a notice of special sehténcing proceeding rests
within the discretion of the elected prosecutor, pursuant to RCW 10.95.040,% the Court
noted that "[t]he decision made by the prosecutor is deemed to be executive rather than

adjudicative in nature."

Howeuver, the Court then reasoned, by way of analogy, that the
filing of a notice of special sentencing proce‘edihg "is equivélent to a charging decision"
and concluded that the defendants "are presently entit[ed to discovery of the information.
cons_idéred by Mr. 'Satte_rberg 'in deciding to file the notice of special sentencing

n4

proceeding as to them."* The Court limited that discovery to "any information gathered

-as a result of any mitigation investigation conducted by the State, the name of the

2 Order to Compel Discovery, 3/15/12, at 2.

3 |_d_.
STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T. Satterberg, Prosécuting Atiomey
MOTION FOR BILL OF. PARTICULARS - 3 pret King Counly Courthouse

Seattle, Washington 98104
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investigator(s) involved, and the reports of any mental health professionals that were

ns

considered by Mr. Satterberg.™ The Court pointedly denied McEnroe's request for

discovery relating to the elected prosecutor's reasoning or deliberative process in
deciding whether to file the notice of special sentencing proceeding:
The Court specifically declines to order disclosure of; (1) any internal documents
generated by the prosecutor's office during the decision making process; (2) any
internal filing standards; (3) any correspondence with the Anderson family,
relatives-or friends; (4) a list of memorial services and whether any employees of
the prosecutor's office were in attendance; and (5) whether any photographs or
personal items of the decedents are kept in the offices of the prosecuting
attorney, a trial deputy's work space or a deputy's home.®
On March 20, 2012, the State filed its Objection and Response to Order
Compelling Discovery. The State responded as follows: "No investigator or mental

health professional was retained for purposes of the consideration of the decision to file

the notice of special sentencing proceeding. The King County Sheriff's Office

conducted the criminal investigation, which has been provided in discovery."?
Apparently emboldened by the Court's reasoning and the Order Compelling
Discovery, on May 11, 2012, McEnroe filed the present motion, claiming he requires a

"bill of particulars as to what facts support the State's 'charge' made in the 'notice of

.intention to hold special sentencing proceeding' that there are not sufficient mitigating

circumstances to merit leniency."® Incredibly, he makes this claim with full knowledge of

‘the following language contained in the Information provided to him more than four

years ago: "there was more than one victim and the murders were part of a common

“xd at 3.
51d.

-8 1d. at 3-4.

7 State's ObjeCthl’l and Response to Order Compelling Discovery, 3/20/12.
® MicEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mitigating Circumstances,
51112, at 1.

STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T. Satterberg, Prosecuting Attorney
MOTION FOR BILL OF PARTICULARS - 4 L a0 ouny Gourthouse

Seattle, Washington 98104
(206) 296-9000 / FAX (206) 296-0955




23105837

10

11

12

13

14

15

16

17

18

19

20

21|

22

23

scheme or plan or the result of a single act," and each defendant "committed the murder

to conceal the commission of a crime or to protect or conceal the identity of any person

llg

committing a crime.™ McEnroe claims that these allegatib‘ns are 'inadequate to provide

notice as to why the elected prosecutor determined there are not sufficient mitigating

‘circumstances to merit leniency in this case.

McEnroe's claim that he is unaware of "what facts refute or show insubstantial

the mitigating information [he] submitted to the Prosecuting Attorney"“)'

is not a credible
request for notice of the charges against him, nor is it intended to assist him in
preparing his defense. Rather, McEnroe éeeks not only _v@_g;th_e elected prosecutor
considered in making the decision whether to file the notice of épecial sentencing -
proceeding (a:question that was answered by the Staté on March 20), he now demands
the why of that decision — discovery of the thought process and deliberation undertaken
by the prosecutor in making that decision. Although couched as a request fof discovery
relating to a charging decision, McEnroe's motion for a bill of particulars is actually a
demand for discovery into the factual basis for not doing ,somethi.ng -- l.e., for not
accepting the defense mitigation as sﬁfﬁcienf to merit ieniency: The law is clear:
McEnroe may not have such discovery.

This 'Court should deny the defendant's motion. The purpose of a bill of
particulars is to provide notice to the defendant of the allegations in the charging

documents; it is not to limit the State's evidence or proof, or to require that the State.

give a preview of its theory of the case. Consistent with Washington law, notice of the

%It bears noting, that McEnroe has moved for a bill-of particulars not within 10 days of arraigmﬁent, as
contemplated in CrR 2.1, but four-and-one-half years after the murders. occurred and the Information was
filed.

. 516 Third Avenue
Seattle, Washington 98104
(206) 296-9000 / FAX (206) 296-0955

1d. at 1-2.
STATE'S MEMO IN OPPOSITION TO McENROE'S " Daniel T. Satterberg, Prosecuting Attorney
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charge and evidence that the State will rely upon in proving its case has been fully
provided in the Information, the Amended [nformation, in the detailed Certification of

Probable Cause, in voluminous discovery, and in witness statements and interviews to

' date. The defendant has failed to demonstrate why a bill of particulars is required. As a

result, his motion should be denied.
. ARGUMENT
A. McENROE'S PRED[CATE FOR JUSTIFYING A BILL OF PARTICULARS -
THAT "THE ABSENCE OF MITIGATING FACTORS IS AN ELEMENT" - 1S
FALSE. WASHINGTON LAW IS CLEAR THAT THAT "THE ABSENCE OF
MITIGATING FACTORS" [S NOT AN ELEMENT OF THE CHARGES
- AGAINST HIM.
‘As a threshold matter, McEnroe bases his demand for a bill of particulars on a
claim that the "absence of mitigating factors" is an "additional element the State must
prove to justify a c;apital.prosec;ution.'”'1 This, in turn, is based upon his reading of this

Court's May 11 order, which he argues "relied on State v. Campbell, 103 Wn.1 (1984).

Campbell held that the additional element the State must prove to justify a capital
prosecution is the ‘absence of mitigating circumstances."'2 Unfoftunately for McEnroe,
Campbell contains no such holding; in fact, Washington law specifically states the

opposite.

In State v. Campbell, 103 Wn.2d 1, 691 P.2d 929, 942 (1984), the defendant

claimed on appeél that the Waéhington death penalty statute was unconstifutional

| because (i) it violated equal protection by vesting the prosecutor with unfettered

discretion to choose different punishments for similar acts, (ii) it usurped the judicial

11

Id. at 2. .
214" at 2 (emphasis added). McEnroe repeats this argument elsewhere in his memo: "Since the State
has not provided Mr. McEnroe with any details regarding the facts that they allege in support of this
additional element, Mr. McEnroe is entitled to a bill of particulars." Id. at 3 (emphasis added).

STATE'S MEMO IN OPPOSITION TO McENROE'S Daniel T. Satterberg, Prosecuting Attorney
MOTION FOR BILL OF PARTICULARS - 6 B pyhing Courty Gourthouse

Seattle, Washington 98104 :
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sentencing function and was an unlawful delegation of legislative authority in violation of
the separation of powers doctrine, and (iii) it was void for vagueness under the due
process clause because it invites arbitrary ad hoc prosecutorial discréﬁon fo request the:
death penalty. Cafngbelll, 103 Wn.2d at 24, The Washington Supreme Court rejected
those arguments ana held, with respect to the first, that "[t]here is no equal protection
violation here, because a sentence of deéth requires consideration of an additional
factor beyond that for'a sentence for life imprisonment — namely, an absence of
mitigating circumstances.". |d. at 25 (emphésis added). That language is quoted by
McEnroe iﬁ hié own motion. Nowhere did the Supreme Court hold that the "absence of

mitigating circumstances" was ein "additional element the State muét_ prove tfo justify a

capital prosecution." It is simply afactor, not an element.

The distinction between a "factor" and an "element" is not mere semantics. In

State v. Yates, 161 Wn.2d 714, 168 P.3d 359 (2007), the Washingtoh Supreme Court

addressed this issue and held that proof of "the absence of mitigating circumstances is
not an essential element of the crimé of aggravated first degree murder: The statutory
death notice here is not an gl_em‘_rlt_lof the crime of aggravated murder." Yates, 161 Wn.
2d at 759 (embhasis added). Thus, McEnroe's entire argument that he is entitled to a
bill of particulars reg'arding thé "elemén"c" of the "absence of mitigating circumstances”

crumbles.®® , , ) ,

3 Simitarly, McEnroe's claim of right and remedy based on his assertions that "The State has not filed a
certificate of probable cause in suppoit of its notice of intent to seek the death penalty,” id. at 3, is
baseless. No separate certification for determination of probable cause is required for the notice of
special sentencing proceeding. "The statutory death notice . . . simply informs the accused of the penalty
that may be imposed upon conviction of the crime. While we require formal notice to the accused by
information of the criminal charges to satisfy the Sixth Amendment and art. | § 22, we do not extend such
constitutional notice to the penalty exacted for conviction of the crime. [Citation omitted.] The purpose of
the charging document — to enable the defendant to prepare a defense — is distinct from the statutory”
notice requirements regarding the State's decision to seek the death penalty." Yates, 161 Whn. at 759,

STATE'S MEMO IN OPPOSITION TO McENROE'S ~ Daniel T. Satterberg, Prosecuting Attorney
MOTION FOR BILL OF PARTICULARS - 7 W55 King County Courthouse

Seattle, Washington 98104 )
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B. ABSENT A SHOWING OF INADEQUATE NOTICE AND WHY A BILL OF
PARTICULARS IS "ESSENTIAL TO THE DEFENSE," McENROE'S MOTION
FOR A BILL OF PARTICULARS SHOULD BE DENIED.

Even assuming for the sake of argument that the "absence of mitigating

’ .

circumstances" is an allegation that the State is required to justify factually (which it is

not), McEnroe still is not entitled to a bill of particulars.
Criminal Rule 2.1 provides, in pertinent part:
Bill of Particulars. The court may direct the filing of a bill of particulars. A

motion for a bill of particulars inay be made before arraignment or within
ten days after arraignment or at such later time as the court may permit.

CrR é.1 (c).

There is no dispute that a defendant has a oonstitutiona} right to be informe;d of
the~ nature and cause of the accusation against him in order to enable the defense.to
prepare its defense and to avoid a subsequent prosecution for the same crime.:

Hamlmqv United States, 418 U S. 87, 94 S.Ct. 2887, 41 L. Ed 2d 590 (1974), Statev

Grant ‘89 Wn 2d 678, 686, 575 P.2d 210 (1 978) (citing Seatt{e v. Proctor, 183 Wash.

299, 48 P.2d 241 (1935)). “[Tjhe purpose of the bill of particulars is to give the
defendant sufficient notice of the charge so that he can 'competenﬂy defend against it.”

State v. Péerson 62 Wn.App. 755, 768, 816.P.2d 43 (1991) (citing State v. Devine, 84

Wn.2d 467 471, 527 P.2d 72 (1974)).

A bill of partlcu]ars thus is furmshed only when necessary to inform the defendant
of the nature of the charges against him, and to avoid unfair surprise at trial.
Combelliné a bill of particulars is a matter for the discretion of the trial court and is

appropriate only where there is a demonstrated need. State v. Mesaros; 62 VWn.2d 579,

585, 384 P.2d 372 (1963); State ex. rel Clark v Hogan, 48 Wn.2d 457, 303 P.2d 290

‘(‘1 956); Devine, 84 Wn.2d at 471 (bill. of particulars unnecessary where there is no
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danger of unfair surprise in counsel's ability to prepare a defense). Denial of a request
for a bill of particulars is discretionary with the trial court and will not be'disturbed absent

an abuse of that discretion. State v. Dictado, 102 Wn.2d 277, 286, 687 P.2d 172

(1994).

The right to adequate notice of the charges against a defendant invariably is

satisfied by a charging document that charges a crime in the language of the statute, .

where the crime is defined with certainty within the statute. State v. Merrill, 23 Wn.App.

577, 580, 597 P.2d 4486, review denied, 92 Wn.2d 1036 (1979); Grant, 89 Wn.2d at 686. .
"It is sufficient to chargé in the language of a statute if the statute defines the offense '

with reasonable certamty " State v. Noltie, 116 Wn.2d 831, 840, 809, P 2d 190 (1991).

When the lnformatlon utilizes the language of the statute, the charglng language -
is déemed sufficient to notify a criminal defendant of the charges. State v. Bates, 52
Whn.2d 207, 324 P.2d 810 (1958). The State is not required to set forth the evidence in
detail in the charging documents. Id. at 211.

It is sufficient, in charging a crime, to follow the language of the statute,
where such crime is there defined and the language used is adequate to
apprise the accused with reasonable certainty of the nature of the
accusation. . . . If the information charges a crime, . . . an information will
be considered sufficient when the facts constituting the crime are so .

. stated that a man of common understanding can determine therefrom the
offense with which he is charged.

'Lg_. at 210-211 (holding that an Information that utilized the words of the statute

sufficiently apprised the defendant of the nature of the charge against him without
specifying the underlying factual basis of the defendant's actions).

State v. Bryant, 65 Wn.App. 428, 828 P.2d 1121 (1992), also addressed the

. sufficiency of the Information to adequatély advise an accused of the nature of the crime
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charged. In Bryant, the defendant was charged v'vith Second Degree Murder (Felony-
Murder) in the death of hig wife. Spéciﬁcally, that the déceased was killed in the
commission of Assault in-the First Degree at the hands of the defendant. [d. at 437.
The defendant claiqﬁed that the Information was defective for failing to specify the prong
of the statute on which the underlying charge of Assault in the First Degreé was based.
Id. at 437. In rejecting the defendént's claim, the Court of Appeals, Division |, noted that
"[ajn inférmaﬁon sufficiently chargesha crime if it apprises accused persons of the

accusations against them with reasonable certainty." Id. at437-38 (citing State v.

Leach, 113 Wn.2d 679, 782 P.2d 552 (1989)).

It is difficult o conceive of a manner in which Bryant could have misunderstood
that the information charged him with assaulting his wife in a manner that caused
her death. That is precisely what it says. Nor was Bryant prejudiced as a result
of any purported inadequacy in the charging document. . . . There is no
reasonable basis for concluding that Bryant was not adequately apprised of the
charges against which he would have to defend.

Id. at 439-40.

In the present case, it is difficult to conceive of a manner in which McEnroe can . -

possibly misunderstand the facts that the elected prosecutor, in the exercise of his
discretion, considered in "support the State's ‘charge’' made in the 'notice of intention to
h(;ld special sentencing proceeding' that there are not sufficient mitigating ‘
circumstanées to merit leniency."™ The Information provided to him more than four
years ago states as follows: "there was more than one victim and the murders were part
of a common scheme or plan or the result of a single act," and each defendant

"committed the murder to conceal the commission of a crime or to protect or conceal the

identity of any person committing a crime.” "That is precisely what it says. . . . There is
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no reasonable basis for concluding that [the defendant] was not adequately appnsed of"
the basis for filing the notice of special sentencing proceeding. Id. at 439-40."®

Ifthe charging document states each element, but is vague as to some other
matter significant to the defense, a bill of particulars is cepable of amplif)ting or clarifying
particular matters that are essential to the defense. State v. Holt, 104 Wn.2d 315, 320,
704 P.2d 1189 (1985). In determining whether to ordet a bill of pérticuletrs in a specific |
case, the trial court should consider whether the defense has been advised adequately
of the charges through the charging document and all other disclosures made by the
government since full discovery obviates the need fora bill of partlculars, Unlted. States

v. Long, 706 F.2d 1044 (Sth Cir. 1983); United States v. Giese, 597 F.2d 1170 (9th Cir.),

cert. denied, 444 U.S. 979, 100 S. Ct. 480, 62 L. Ed. 2d4405 (1979).

Washington law is in accord. In State v. Paschall, 197 Wash, 582, 85 P.2d 1046

(1939), the court held that it was not prejudlmal error to deny a motjon for a bill of
particulars when the prosecutor had disclosed to the defendant's attorney practically all -

of the facts concerning which evidence the government intended to use at trial.. See

alse State v. Merrill, 23 Wn.App. at 580 (trial court properly denied motion for bill of
particulars where the defendant was rnade awa.re through discovery of all the
information available to the prosecutor for proving the offense); State v. Grant, .89
Wn.2d at 686-87 (trial court properly denied motion for bill of particulars stating ;'the

officer’s 'report is about as much as the court could compel the prosecutor to furnish [the

14 McEnroe Motion for Bill of Particulars Regarding the Alleged Insufficiency of Mmgatmg Clrcumstances
511112, at1.

15 Note that CrR 2.1 ift entitled "The Indictment and the Information,” and provides for  bill of particulars,
thus reafﬁrrnlng that bills of particular are not discovery devices.
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defendant]”)."® Here, McEnroe is not entitled to a bill of particulars because the
charging document includes all statutory and court-created elements of the crime, and

the defense has been provided full discovery.

In State v. Noltie, 116 Wn.2d 831, the Washington Supreme Court considered
and affirmed a trial court's denial of a bill of particulars where the defendant was
charged with multiple counts of indecent liberties occurring over a period of time. He
argued that he had innocent contact with the victim on several occasions and that
Without specificity as to the particular acts alleged -- "thé 'when, where or how' of the
charged crimes" - he could not mount an effective defense. 1d. at 843. The Supreme
Court rejected the defendant's argument and affirmed the trial court's denial of the
requested bill of particulars, stating "[bJased-on the record before i/JS, it appears that
defense counsel's interview of the child victim was an adequate way to provide the
defense with the particulars of the allegations." 1d. at 845.

The test in passing on @ motion for a bill of particulars should be whether it

is necessary that defendant have the particulars sought in order to

prepare his defense and in order that prejudicial surprise be avoided, A

defendant should be given enough information about the offense charged

so that he may, by use of diligence, prepare adequately for the trial. if the

needed information is in the indictment or information then no bill of

particulars is requ_ired. The same result is reached if the government has
provided the information called for in some other satisfactory manner.

18 Washington law is rife with examples of the adequacy of charging language in fully apprising a
defendant of the nature and cause of the accusation against-him or her to enable the defense to prepare
its defense. Thus, for example, the precrse time that a crime has been committed need not be stated in
the charging document unless the time is a material ingredient, and the information is not thereafter
subject to attack for imprecision. State v, Gottfreedson, 24 Wash. 398, 64 P. 523 (1901); State v.

Myrberg, 56 Wash. 384, 105 P. 622 (1909); State v. Oberg, 187 Wash. 429, 60 P.2d 66 (1936); State v,

Stockmyer, 83 Wn.App. 77, 87, 920 P.2d 1201 (1996) (State may rely on a continuing course of conduct
rather than charging a separate count for each isolated act, and therefore did not have to identify a
specific incident in the two-hour period as the.basis for assault and manslaughter charges); Staté v,
Gooden, 51 Wn.App. 615, 754 P.2d 1000, review denied, 111 Wn.2d 1012 (1988) (no need to specifically
identify which acts of prostitution were bemg relied upon when there is a continuing course of conduct);
State v. Love, 80 Wn.App. 357, 908 P.2d 395, review denied, 129 Wn.2d 1016 (1996) (multiple instances
of drug possesswn may constitute a contmumg course of conduct formmg the basis for a smgle charge of
possession of a controlled substance with intent to deliver).
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Id. {(quoting 1 C. Wright, Federal Practice § 129, at 436-37 (2d ed. 1982)) (emphasis

added).

In the present case, McEnroe cannot crédibly claim to be unaware of the six
counts of‘the Information that i&entify the factual basis for filing the notice of special
sentencing proceeding. In addition, the State has filed, and McEnroe has received, a.
comprehen_sive Certiﬁcéﬁon for Determination of Probable Causé, as well as
approximately 20,000 pages and items of discovery. Defense counsel also has been

provided access to all physical evidence and witness interviews have been conducted.

| It is inconceivable that the defendsint is not adequately apprised of the basis for the

prosecutor's decision to file the notice of special sentencing proceeding.
Thus, in addition to the charging language of the Information, the State has

provided the factual basis for the charges and the notice of special senténcing

proceeding "in some other satisfactory manner.” Noltie, 116 Wn.2d at 845. And, of
courée, the explicit Iangﬁage of the Information is diréct and to the point regarding the
aggravating factors: "there was moré than oné victim and the‘murders were part of a
corr;mon scheme or plan or the result of a single act," and each defendant "committed

the murder to conceal the commission of a crime or to protect or conceal the identity of

“any person committing a crime."'” ‘McEnroe has known of these aggravating factors for

more than four years. The allegations in the charging documents and the discovery

produced to date are more than adequate to provide notice of the basis by which the

'7 |t bears noting, that McEnroe has moved for a bill of particulars not within 10 days of arraignment, as
contemplated in CrR 2.1, but four-and-one-half years after the murders occurred and the Information was
filed. Would he really have this Court believe it took him four and one-half years to realize that he cannot
adequately prepare his defense without a bill of particulars? .
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elected prosecutor determined that in this case there are not sufficient mitigating
circumstances to merit leniency. .
'C. McENROE IS ATTEMPTING TO MISUSE THE BILL OF PARTICULARS TO

DISCOVER THE STATE'S THEORY OF THE CASE OR REASONING AS
TO THE FACTS. HIS MOTION SHOULD BE DENIED.

Despite the cleaf statement of Washington law, McEnroe apparently believes
that a bill of particulars is a vehicle for discovery rather than a means of ensuring the .
sufficiency of the charging documeni. Sugh a belief leads to the incorrect concluéion
that the defense is entitled to know the prosecution’s theory of the case, in writing, prior
to trial, by asking the court to essentially require the prosecution to provide its closing
arguments to the defenée.

In the present case, McEnroe clearly is attempting to misuse the vehicle of a bill
of pérticulars to discover the Stafe's theory of the.'cése. - As discussed above, a bill of
particulars is designed to'allév‘v the defense to know what facts are alléged, not what

theory the State has as to the import of those facts. Contrary to his claims, McEnroe is

not really seeking the disclosure of facts; rather, he is seeking the State’s theory or its

reasoning as to the facts. This is impermissible.
'It is axiomatic that "[a]n accused is not entitled as of right to the grant of a motion
for a bill of particulérs which calls merely for‘co,nclusions of law or the legal theory of the

prosecution's case." 5A.L.R.2d 444, § 3(f). (1949) (citing to United States v. Dilliard,.

101 F.2d 829 (2" Cir. 1938), cert. denied, 306 U.S. 635, 83 L.Ed. 1036, 59 S.Ct 484

(1939)." "An accused is not entitled as of right to . . . a bill of particulars which calls
merely for conclusions 61‘ law or the legal theory of the pfoseoution's case. ... A bill of

particulars is not a discovery device." 41 Am.Jur.2d, Indictments and Informations,
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§158 at 768-769 (1995). "A bill of particulars may not be used for discovery purposes,
and may not be used to compel the government to disclose evi.dentiary details or
explain the legal theories upon which it intends to rely at trial." 42 C.J.S., Indictments,
§184 at 565 (2007). "A bill of particulars may not be used to bompel the Government to
disclose evidentjary details or 'to explain the legal theories upon which it.intends to; r<-::Iy

at trial.” United States v. Gabriel, 715 F.2d 1447, 1449 (10th Cir. 1983) (quofing and

citing to .United States v. Burgin, 621 F.2d 1352, 1359 (5th Cir.1980), cert. denied, 449

U.S. 1015, 101 S.Ct. 574, 66 L.Ed.2d 474 (1980)."® There is universal agreement that it
is not the function of a bill of particulars to compel the prosecution to spread its entire
case before accused, and an order requiring the prosecution to state in bill of particulars

overt acts upon which indictment is based would be vacated. See, e.9., Cooper v.

United States; 282 F.2d 527, 532 (9th Cir. 1960) (citing to United States v. Bryson, 16

F.R.D. 431, 436 (1954)). In judging the sufficiency of a charging document, the law is

clear that the prosecution need not allege its supporting evidence, theory of the case or

whether or not it can prove its case. United Sfates v. Buckley, 689 F.2d 893 (9" Cir.

1982), c_er_E. denied, 460 U.S. 1086, 103 S. Ct. 1778, 76 L. Ed. 2d 349 (1983); State v.

Bates, 52 Wn.2d 207, 324 P.Zd 810 (1958).

'® This view is historic and-consistent. See, e.g., United States v. Dilliard, 101 F2d 829 (2nd Cir. 1938),
cert. denied, 306 U.S. 635, 83 L.Ed 1036, 58 S.Ct. 484 (1939) (an accused is not entitled as of right to the
grant of a motion for a bill of particulars which calls merely for conclusions of law or the legal theory of the
prosecution's case); Rose v. United States 149 F.2d 755 (9™ Cir. 1945); United States v. Grunenwald, 66
F.Supp 223 (DC Pa 1946); People v. Flinn, 261 N.Y.S. 654 (1931). See also United States v Schillaci,
166 F.Supp. 303 (D.C.N.Y. 1958) (request for bill seeking government's theory of the case denied);
United States v. Stromberg (1957, DC NY) 22 F.R.D. 513 (D.C.N.Y. 1957) (request for bill seeking theory
of government's case denied); United States v. Raff, 161 F Supp 276 (D.C. Pa. 1958) (request for bills
seeking government's legal theories denied); United States v, Ansani, 240 F2d 216 (7" Cir. 1957), cert.
denied, 353 U.S. 936, 1 L.Ed.2d 759, 77 S.Ct 813 (bill of particulars properly denied where defendant
attempted to secure legal-theory, not facts); United States v Doyle, 234 F.2d 788 (7" Cir. 1956), cert.
denied, 352 U.S. 893, 1 L.Ed 2d 87, 77 S.Ct. 132 (proper bill of particulars does not require inclusion of
statement of theory of law upon which government expects to proceed). )
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"Washington law is in accord. A defendantis not entitled to discovery of the

State's theory as to criminal culpability. See State v. Hoffman, 116 Wn.2d"51, 81, 804.

P.2d 577 (1991) (in prosecution for First Degree Assault and Aggravated First Degreée
Murder in connection with a shootout with tribal police officers on an Indian reservation,
the Washington Supreme Court rejected defendant's contention that CrR 4.7 requires
prosecution theories of culpability be disclosed to defendants).
D. McENROE'S ATTEMPT TO MISUSE THE BILL OF PARTICULARS TO
‘DISCOVER THE PROSECUTOR'S. REASONING AND DELIBERATION
UNDERLYING THE DECISION TO FILE THE NOTICE- OF SPECIAL

SENTENCING PROCEEDING IS PARTICULARLY INAPPROPRIATE AND
SHOULD BE DENIED.

Not only is McEnroe's attempt to discover the State's theory: of the case and
reasoning as to the .facts'contrary to Washington Iéw, it is.particu!arly inappropriate in
attempting to discover the reasoning underlying the elected prosecutor's exercise of.his
discretion in filing the notice of special sentencing proceeding. The Washington
Supreme Court has repeatedly reaffirmed tr.1at the prosecutor's 4de¢ision 'to file the notice
is discretionary and subjective. The process leading to that decision is not subject to
discovery by the defense. In addition, any effort to do so would yiolate the separation of
powers doétrine. And, finally, to the extent that McEnroe's motion for a bill of particulars
is a nét—too—cleverly disguised request ‘for a proportionality reyiew, Washington law is

clear that such a review may not be conducted by this Court.
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1. The reasoning and deliberation underlying the Prosecutof‘s subjective
exercise of his discretion is not discoverable through a bill of
particulars, or otherwise.

As discussed above, a bill of particulars is appropriate only to put the defendant
on notice as to the facts that underlie a charge, so he can defend against the charge. It |
is not intended as a means to attack the prosecutor's exercise of discretion or judgment
in bringing the charge in the first place.

It is well settled in Washington that the elected prosecutor's decision to file a

notice of special sentencing proceeding is discretionary and subjective.” In Harris By &

Through Ramsever v. Blodgett, 853 F.Supp. 1239, 1284-85 (W.D. Wash. 1994), affd

sub nom., Harris By & Through Ramseyer v. Wood, 64 F.3d 1432 (Sth Cir. 1995), for

.example, the d_eféndant was convicted in Pierce County of capital murder. He claimed

on .appeal that his Fifth, Eighth, and Fourteenth Amendment rights were violated

“because the prosecutor filed the statutorily required notice of intent to seek the death

penalty without making a determination that there were no rﬁitigating circumstances to
warrant leniency. The federal court that heard Harris's habeas corpus petition
disagreed:

’ Generally, fhe prosecutor has broad discretion in making the aecision to seek the

death penalty. The U.S. Supreme Court has not required prosecutors to explain
~ these decisions.

Our refusal to require that the prosecutor provide an explanation for his
decisions in this case is completely consistent with this Court longstanding
precedents that hold that a prosecutor need not explain this decisions
unless the criminal defendant presents a prima facie case of -
unconstitutional conduct with respect to his case.

McCIeskev v, Kemp, 481 U.S. 279, 296-97 n. 18, 107 S.Ct. 1756, 1769 n. 18, 95
L.Ed.2d 262 (1986) (citing Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986) and Wayte v. United States, 470 U.S. 598, 105 S.Ct. 1524, 84
L.Ed.2d 547 (1985)). The Supreme Court's statement is based on its general
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policy of protecting prosécutors from diversion of their attentions from their duty
of enforcing the criminal faw to explaining their charging decisions. Id.

In Washington, the decision to seek the death penalty is distinguished from
determining the ultimate sentence. In the charging decision, “the prosecutor
merely determines whether sufficient evidence exists to take the issue of
mitigation to the jury. This type of discretion does not violate equal protection.”
State v. Dictado, 102 Wn.2d 277, 297-98, 687 P.2d 172 (1984). Thus, pursuant
to RCW 10.95.040(1) the filing of a notice of intent to seek the death penalty is a
prosecutorial statement that he does not know of sufficient mitigating
circumstances to merit leniency. At the same time, the prosecutor is determining
whether he has a strong enough belief that he can convince a jury of the same.
Id. at 297, 687 P.2d 172.

Id. at 1284 (emphasis added).

The reviewing federal court in Harris By & Through Ramseyer noted that under

' Washington law the prosecutor does not have to cite his reasons for filing the notice of

special sentencing proceeding; the court also noted the criticism of that policy. Id. at
1285, To ’Lhe critics, However, the 60urt wrote that "[t]he nﬁ.erit of these grgurﬁents must
be—addressed to the Washingfon State Legislafure and Washington courts. The scheme
doés not violate the federal Constitution.” 1d. | |

The subjective nature of the elected prosecutor's deciéion.to file the notice of

special sentencing proceeding has also béen long recognized by the Washington )

Supreme Court. "As discussed above, in State v. Campbell the defendant cléimed_,
among other things, that the Washiﬁéton death penalty statute was unconstitutionally
void for vagueness under the due process clause because it invites arbitrary ad hoc
prosecutorial discrétion to requ‘est the death penalty. Campbell, 103 Wn.2d at 24. The
Supreme Court rejected that argument, noting that "ihe legislative standard provides

guidance so that prosecutors may 'exercise their discretion in a manner which reflects

their judgment concerning the seriousness of the crime or insufficiency of the
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evidence.,” Id. at 26-27 (quoting State v. Rupe, 101 Wn.2d at 664, 700, 683 P.2d 571
(1984); emphasis added).
In Matter of Pers. Restraint of Lord, 123 Wn.2d 296, 868 P.2d 835, decision

clarified sub nom., In re Pers. Restraint F’etitior} of Lord, 123 Wn.2d 737, 870 P.2d 964

(1994), the defendant claimed that the the death penalty notice was invalid because it .
was filed the same day as thg amended information charging him with aggravated first
degree murder and, theref(?re, the timing of the notice proved that the prosecutor did not
exercise discretion in seeking the death penalty, but did so autbmatically, upon the filing
of an aggravated murder charge. The Washington Supreme Court rejected the

defendant's argument: "This issue-is patently frivolous. The decision to impose the

death penalty requires the prosecutor to make the 'subjective determination of whethér
there is "reason to believe that there are not sufficient mitigating circumstances to merit
leniency™.” Id. at 305 (quoting In re Harris, 111 Wn.2d 691, 694, 763 P.2d 823 (1988),

cert. denied, 490'U.S. 1075, 109 S.Ct. 2088, 104 L.Ed.2d 651 (1989); emphasis added).

The Harris court had earlier expounded on the subjective nature of the prosecutor's
deliberating process: "Although some statutory mitigating factors involve objective facts
the prosecutor can readily ascertain (see, e.g.,, RCW 10.95.070(1) (lack of criminal

history)), most are in the nature of explanations or excuses related to the crime itself.

RCW 10.95.070(2) (éxtreme mental disturbance), (3) (consent of victim), (4) (minor
participation as an accomplice), (5) (duress), and (6) (mentally irhpaired capa{city)."
Harris, 111 Wn.2d at 694. | |

The discretionary, subje.ctive naturé of the elected_ prosecutor's decision to file

the notice of special sentencing proceeding has been upheld in other contexts as well.
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For example, in State v. Finch, 137 Wn. 2d 792, 975 P.2d 967, certiorari denied, 120

S.Ct. 285, 528 U.S. 922, 145 |.Ed.2d 239 (1999) the Washington Supreme Court held
that the appearance of fairness doctrine is inapplicable to the prosecutor with respect to |
a number of decisions inherent in a capital cese: "The 'ev'ils' the appearanee of fairness
doctrine seek to prevent are not implicated in this case because a prosecutor is not g

quasi-judicial decisionmaker. A pros_ecutor‘s détermination to file charges, to seek the

death penalty or to plea bargain are executive, not adjudicatory, in nature and therefore

the doctrine does not apply." Id. at 810 (emphasis added).

In Matter of Jeffries, 114 Wn.2d _485, 789 P.2d 73'1 (1990), the defendant argued
that death sentence was disproportionate to the prison terms imposed in numereus
aggravated first degree murder cases in which the State did not seek the death benalty.

The Washingtorr Subreme Court rejected that argument, finding that the -proportionality
of a particular defendant's death sentence rioes not depend upon the number of cases -
the State seeks the 'death penalty. "The charging decision must be based, in-each
case, on the prosecutor's-assessment of the State's abili’ry to prove there are insufficient

mitigating circurnstances to merit leniency. . . .. The purpose of proportionality review

is not to second-guess evidentiary determinations or value judgments inherent in

prosecutors‘ charging decisions or juries' verdicts in other cases. The purpose is instead

to ensure that a death sentence is not “affirmed where death sentences have not

generally been lmposed in similar cases, nor where it has been ‘wantonly and freakrshly

imposed’. " Id. at 490 (emphasis added). See a\so State v. Baker, 451 S.E.2d 574, 599
(N.C. 1994) (no right to a bill of particulars disclosing statutory aggravating

circumstances on which the State intended to rely in seeking the death penalty).
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2. Any arder compelling discovery of the reasoning and deliberation
- underlying the Prosecutor's subjective exercise of his discretion would
violate the doctrine of separation of powers.

_ As noted in earlier briefing by the State regarding earlier attempts by McEnroe to
gain discovery of the elected brosecutor'é thought process and déliberationé under.lying
his decision te file the notice of special sentencing broceeding, the Washington
Supreme Court has previously held that RCW'10.é5.040(1) constitutes a proper
delegation of legislative authority to the executive branch in veéting county pkosécutors
with the discretion to seek the death penalty in cases that meet the applicable.
standards. Campbell, 103 le.2d at 25-27. In addition, the court "has never reooénized
a proseéutor’s discretion to file charges or to seek the death penalty as a judicial

function." Finch, 137 Wn.2d at 809. Moreover, "[a]lthough the exercise of p}osecutorial

discretion under the sentencilng structure of RCW 10.95 is not strictly analogous to the
exercise of discretion involved in the charging function, the principle is similar” in that

the prosecutor examines the available evidence and determines whether the issue of

mitigation should go to the jury. Dictado, 102 Wn.2d at 297-98. Further, "[t]he power of
the Legisléture-o&er sentencing is plenaﬂ[.]" State v. Benn, 120 Wn.2d 631, 67-0l 845
P.2d 289 (1993). T'ﬁerefore‘ tﬁe fact that the legisiature has properly delegated the .
initial decision whether to seek the death penalty to the cotjnty prosecutors_'lp_sgf_agg
means that it would violate the separation of powers doctrine for a court to re-weigh the

aggravating and mitigating circumstances and second-guess a prosecutor's decision in

this regard.
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V. CONCLUSION

For the reasons stated above, the State requests that this Court deny the
deféndant’s motion for a bill of partif:ulars. ‘The defendant has predicated his reqmjest on
the mistaken belief that the "absence of sufficient mitigating circumstances" is an
"alement" of the charges against hlm It is not. In-addition, he has failed to show why a

bill of particulars is necessary to give him notice of the charges agamst him and is

' essential to the preparation of his defense. Most important, McEnroe is attempting to

rﬁisusé the bill of particulars to improperly discover the State's theory of the case and
reasoning as to facts; in particular, the prosecutor's reasoning énd deliberation
underlyir;g the decision t6 file the notice of special sentencing proceeding.

The defendant's motion should be denied. |

DATED this z5 day of May, 2012.

For DANIEL T. SAFVERBERG

Kin? Co
| @C ‘
Scopt QK00 '
Sep:?y\Prisecuting Attorney

‘WSBA #13024/Office WSBA #91002
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, ) No. 07-C-08716-4 SEA
) ,
Plaintiff, ) SUPPLEMENTAL
) MEMORANDUM IN SUPPORT OF
MOTION FOR BILL OF
v ) PARTICULARS REGARDING
) ALLEGED INSUFFICIENCY OF
JOSEPH T. McENROE, ) MITIGATING CIRCUMSTANCE
) .
Defendant )
INTRODUCTION

On Wednesday, May 30, 2012, the Court heard oral argument on Defeﬁdant J 6seph
McEnroe’s Motion for Bill of Particulars. Mr. McEnroe is seeking:
[A] bill of particulars specifying the facts and evidence the State relied on in alleging
“there is reason to believe that there are not sufficient mitigating circumstances to merit
leniency.” What facts refute or show insubstantial the mitigating information Mr.
McEnroe has submitted to the Prosecuting Attorney?
Motion for Bill of Particulars, p. 1. This memorandum supplements Mr. McEnroe’s arguments in
reply to the State’s written response and addresses some questions that arose during the hearing.
ARGUMENT )

4

1. REASON FOR SEEKING A BILL OF PARTICULARS

SUPPLEMENTAL MEMORANDUM IN SUPPORT LAW OFFICES OF

OF MOTION FOR BILL OF PARTICULARS JTHE DEFENDER ASSOCIATION
REGARDING ALLEGED INSUFFICIENCY OF SEATTLE. WASANGTON 98104
MITIGATING CIRCUMSTANCES — Page 1 of 10 TEL: 206-447-3900 EXT. 752

FAX: 206-447-2349
E-MAIL: prestia@defender.org
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Initially, it should be clarified that Mr. McEnroe is seeking a bill of particulars because
he needs to knowlwhat facts the State relied on when the State assefted, through the notice of
intention to seek the death penalty, there are not sufficient mitigating factors to merit leniency.
Without knowledge of the facts underlying the alleged lack of mitigating factors Mr. McEnroe
will not be able to prepare his defense at a possible penalty trial, should he be convi_cted of
aggravated murder.

An accused has a constitutional right to be informed of the nature and cause of the

accusation against him or her so as to enable the accused to prepare a defense. Where an

information does not allege the nature and extent of the crime with which the defendant is

accused, so as to enable the defendant to properly prepare his or her defense, a bill of
particulars is appropriate and is specifically authorized by our court rules.

State v. Bergeron, 105 Wn.2d 1, (1985).

The defendant next argues that the information was defective for lack of specificity
because it did not state the “when, where or how” of the charged crime. Washington
courts have repeatedly distinguished informations which are constitutionally deficient
and those which are merely vague. If an information states each statutory element of a
crime but is vague as to some other matter significant to the defense, a bill of particulars
can correct the defect. In that event, a defendant is not entitled to challenge the
information on appeal if he or she has failed to timely request a bill of particulars.

State v. Nolte, 116 Wn.2d 831 (1991). Mr. McEnroe has received a notice of iﬁfention in the
statutory langnage of RCW 10.95.040. The allegation is vague in that it provides no factual
basis for “reason to believe there are not sufficient ﬁitigating circumstances to merit leniency.”
In order to prepare his defense against a death sentence, he needs to be apprised of facts the State

relied on in “charging” that there are not sufficient mitigating factors to merit leniency.

SUPPLEMENTAL MEMORANDUM IN SUPPORT LAW OFFICES OF
OF MOTION FOR BILL OF PARTICULARS gg)ﬂ T’ﬁf’l’iﬁi uAESSg&I%AETIs%%‘
REGARDING ALLEGED INSUFFICIENCY OF SEATTLE, WASHINGTON 98 104
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If the State cannot point to facts it relied on in support of its allegation that Mr. McEnroe
has no mitigating circumstances sufficient to merit leniency, the Court has authority to dismiss
the notice and avoid a costly and unnecessary penalty trial:

Thus, a trial court may dismiss if the State's pleadings, including any bill of particulars,
are insufficient to raise a jury issue on all elements of the charge. Akin to Gallagher and
Maurer, when the material facts of a prosecution are not in dispute, the case is in the
posture of an isolated and determinative issue of law as to whether the facts establish a
prima facie case of guilt.

State v. Knapstad, 107 Wn.2d 346 (1986).

2. INSUFFICIENCY OF MITIGATING CIRCUMSTANCES IS AN “ELEMENT”
OF CAPITAL MURDER NOT MERELY A SENTENCING “FACTOR.”

In Washington the crime of aggravated murder, defined in RCW 10.95.020, is punishable
by life in prison without release. Upon return of a jury verdict convicting a defendant of
-aggravated murder no greater sentence can be imposed.

...the New Jersey Supreme Court correctly recognized that it does not matter whether the
required finding is characterized as one of intent or of motive, because. [I]abels do not
afford an acceptable answer. 159 N.J. at 20, 731 A.2d at 492. That point applies as well
to the constitutionally novel and elusive distinction between elements and sentencing
factors. McMillan, 477 U.S. at 86, 106 S.Ct. 2411 (noting that the sentencing factor —
visible possession of a firearm — might well have been included as an element of the
enumerated offenses). Despite what appears 1o us the clear elemental nature of the factor
here, the relevant inquiry is one not of form, but of effect — does the required finding
expose the defendant to a greater punishment than that authorized by the jury's

guilty verdict?

Apprendi v. New Jersey, 530 U.S. 466 (2000) (emphasis added). The Supreme. Court expressly

applied thé holding of Apprendi to capital cases in Ring v. Arizona, 536 U.S. 584 (2002):

“Capital defendants, no less than non-capital defendants, we conclude, are entitled to a jury

SUPPLEMENTAL MEMORANDUM IN SUPPORT Laworrreesor
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FAX: 206-447-2349
E-MAIL: prestia@defender.org




23105837

determination of any fact on which the legislature conditions an increase in their maximum
, || punishment.” Id.

3 The State maintains there is no equal protection violation because imposition of death
requires proof of an additional element (insufficient mitigating circumstances to merit
leniency) that need not be proved if the crime is to be punished by life imprisonment.

6 [E]qual protection of the laws is denied when a prosecutor is permitted to seek varying
' degrees of punishment when proving identical criminal elements ... However “no
constitutional defect exists when the crimes which the prosecutor has discretion to charge

8 have different elements ... Before the prosecutor may seek the death penalty, he must_
have “reason to believe that there are not sufficient mitigating circumstances to
’ merit leniency.” Similarly, the jury must be “convinced beyond a reasonable doubt that
10 there are not sufficient mitigating circumstances to merit leniency.” .. There is no equal
protection violation here, because a sentence of death requires consideration of an
- additional factor beyond that for a sentence of life imprisoniment - namely, an absence

- of mitigating circumstances.

1 1 State v. Campbell, 103 Wn.2d 1 (1984) (emphasis added). It is clear the Court in Campbell uses

14
the words “element” and “factor” interchangeably to explain what elevates the potential
15 '

16 || punishment for aggravated murder from life without release to death. Based on the guilt phase

17 || verdict aloné, the maxinmum punishment available to the sentencing court is life without release.

18 1! Under RCW 10.95, there is an additional required finding to make death a choice for the

19 .
sentence, and that finding is an insufficiency of mitigating circumstances.
20

. The United States Supreme Court was clear in Apprendi that it does not matter what the

22 || label is, if a factual finding is necessary to increase punishment for a crimé, that factual finding

2 || meets the definition of an element. Proof beyond a reasonable doubt of insufficiency of

24 . '
mitigating circurnstances is necessary under Washington law to increase the punishment for
25

2% aggravated murder to death. Under Washington law, regardless of what it may be labeled,

27

SUPPLEMENTAL MEMORANDUM IN SUPPORT Law OFFICES OF ‘
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insufficiency of mitigating circumstances is an element of the crime of capital murder punishable

by death.

3. THE STATE IS WRONG IN ASSERTING THE PROSECUTOR’S DECISION TO
SEEK THE DEATH PENALTY IS ENTIRELY DISCRETIONARY AND
SUBJECTIVE AND OUTSIDE THE REALM OF JUDICIAL REVIEW

RCW 10.95.040 mandates:

(1) If a person is charged with aggravated first degree murder as defined by RCW
10.95.020, the prosecuting attomey shall file written notice of a special sentencing
proceeding to determine whether or not the death penalty should be imposed when_there
is reason to believe that there are not sufficient mitigating circumstances to merit

leniency. » : -

There is nothing subjective about when a prosecuting attorney shall file a notice. The statute

does not say notice should be filed “when the prosecutor believes that there are not sufficient

mitigating circumstances.” The standard is objective, “there is reason to believe” there are not

sufficient circumstances. RCW 10.95.040(1). To have any meaning and to constitute a standard
for ﬁliné a notice of intention, the “reason to believe” must be based on facts and circumstances
the prosecutor can articula’;e and the Court can review.

“Reason to believe” is not an uncormmon standard in the law. For instance, claims of
homicide justified by self defense require that “the slayer reasonably believed that the person
slain intended to inflict death or great personal injury;” whether the slayer’s belief was
reasonable 1s measured by whether a “reasonably prudent person would use [lethal force] under
the same or similar conditions as they reasonably appeared to the slayer, taking into

consideration all the facts and circumstances...” WPIC 16.02. Reason must be based on facts.
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It is important to this point that Washington is the only jurisdiction in the nation that

requires “there is reason to believe that there are not sufficient mitigating circumstances to merit

1enieﬁcy” before a prosecutor “shall” file a notice of intent. This language does not exist in any
other statute so it is not language legislafors may have modeled, perhaps without deep analysis,
from already approved schemes. Rather, the drafters of RCW 10.95 deliberately placed a
restriction on prosecuting attorneys in Washington that does not exist in other states’ capital
sentencing schemes.

Had the drafters of RCW 10.95 intended for prosecutors to seek the death penalty
whenever individual prosecutoré subjectively viewed aggravated murders as especially heinous,
it could have and would have simply left the language requiring “reason to beh’éve there are not
sufficient mitigaﬁng circumstances” out of RCW 10.95.040. If prosecutors need never identify
facts in support of reasons they believe mitigating circumstances are insufficient, the carefully
considered language of the statute is meaningless.

4, PUBLIC POLICY CONSIDERATIONS SUPPORTED LEGISLATIVE
LIMITATIONS ON SEEKING THE DEATH PENALTY IN WASHINGTON

' Washington’s current death penalty scheme, RCW 10.95, was passed in 1981, It was
passed in the wake of the prevailing death penalty schemes across the nation being declared

unconstitutional because they allowed people to be sentenced to death and executed in an

arbitrary and capricious manner. Furman v. Georgia, 408 U.S. 238 (1972). As Justice Stewart
famously said in his concurring opinion:

The penalty of death differs from all other forms of criminal punishment, not in degree,
but in kind. It is unique in its total irrevocability. It is unique in its rejection of
rehabilitation of the convict as a basic purpose of criminal justice. And it is unique,
finally, in its absolute renunciation of all that is embodied in our concept of humanity.
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These death sentences are cruel and unusual in the same way that being struck by
lightning is cruel and unusual. For, of all the people convicted of rapes and murders in
1967 and 1968, ... many just as reprehensible as these, the petitioners are among a
capriciously selected random handful upon whom the sentence of death has in fact been
imposed.

Like many other states, Washington reinstated the death penalty soon after the Supreme Court
found constitutional the new death penalty laws adopted by Georgia and Texas after the Furman

decision, see Gregg v. Georgia, 408 U.S. 238 (1972) and Jurek v. Texas, 428 U.S. 262 (1976).

However, Washington’s first efforts to establish a constitutional death penalty scheme believed

to comply with the requirements of Gregg and Jurek were declared unconstitutional by the

Washington Supreme Court." '

' The Washington Supreme Court summarized the then recent history of capital statutes in one of its earliest cases
reviewing the newly enacted RCW 10.95:

For 50 years prior to Furman, this state had a death penalty statute, passed in 1919. Laws of 1919,
ch. 112 (codified as RCW 9.48.030). This law authorized the jury to impose the death penalty in
cases of first degree murder. No guidelines were given the jury in the exercise of this discretion.
Not surprisingly, the law was declared unconstitutional by this court following Furman v.

Georgia, 408 U.S. 238,92 S.Ct. 2726, 33 L.Ed.2d 346, State v. Baker, 81 Wdsh.2d 281, 501 P.2d
284 (1972). Three years later the death penalty was reintroduced in RCW 9A.32.046, the
codification of Initiative 316. This provided for a mandatory death penalty for certain types of first
degree murder accompanied by aggravating circumstances. This was the very type of statute
nullified in Woodson v. North Caroling, supra, and Roberts v. Louisiana, supra. Consequently,
this court declared it unconstitutional in State v. Green, 91 Wash.2d 431, 588 P.2d 1370 (1979). A
new statute was enacted in 1977. Laws of 1977, 1st Ex.Sess., ch. 206 (codified in RCW 9A.32 and
10.94). This statute provided for the death penalty where, after having found a person guilty of
premeditated first degree murder, the jury in a subsequent sentencing proceeding found: an '
aggravating circumstance, no mitigating factors sufficient to merit leniency, guilt with clear
certainty, and a probability of future criminal acts of violence. This statute was found
unconstitutional by reason of a procedural flaw (identified in State v. Martin, 94 Wash.2d 1, 614 -
P.2d 164 (1980)) in State v. Frampton, 95 Wash.2d 469, 627 P.2d 922 (1981).

State v, Bartholomew, 98 Wn.2d 173 (1982).
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With this history in mind it is easy to see why the statute finally passed in 1981 was
intended to embody all the safeguards to defendants’ right and heightened due process the
legislature understood had been articulated by the United States and State high courts of that
legislators could reasonably foresee being required. In addition, it was already understood that
capital trials would be more costly than non-capital trials even though many of the requirements
in effect today were notbestablished in 1981. Ata mlmmum, capital cases nvolved two phases
of trial under Gregg, two kinds of defense investigation, more pre-trial motions, more careful and
longer voir dire, and a longer and more thorough and expensive appellate process should death
be imposed.

After RCW 10.95 was passed developments in capital jurisprudence greatly increased the

time and monetary costs triggered when the state seeks the death penalty. Akev. Oklahoma, 470

U.S. 68, 84 L. Ed. 53, 105 S. Ct. 1087 (1985) required states to fund experts for defense

consultation and testimony; Wiggens v. Smith, 539 U.S. 510 (2003), identified failure to

COndﬁct exhaustive investigations into potential mitigating evidence as ineffective
representation; the American Bar Association published lengthy staﬁdards for both capital trial
lawyers and their mitigation teams; the Washington Supreme Court instituted its SPRC 2-
qualified list which attorneys must be on to be appointed‘ at any level in a capital case and
required a minimum of two attorneys to be appointed” so long as the death penalty is a

possi;bility.

%At the May 30 hearing, there seemed to be some disagreement by counsel for the State regarding the requirements
of SPRC such as the appointment of two attorneys to the defense. The rules are clear:
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It makes sense that the design of Washington’s statute strongly favors life without
possibility of release or parole (LWOP) as the sentence for worst of the worst murders,
aggravated murder defined in RCW 10.95.020, and, if properly implementéd, reserving the
possibility of 2 death éentence for the few defendants who are the worst of the worst human

beings who have committed premeditated murder. RCW 10,95 anticipates that only those

defendants who can reasonably be said to lack legitimate (“substantial”’) mitigating

circumstances should be subject to death penalty prosecutions. Moral and philosophical issues
aside, limiting applicability of the death penalty to the worst of the worst murderers is a
pragmatic conservation of public resources. Only murderers who are so lacking in positive or
sympathetic character traits that they are beyond the ordinary penological goals of rehabilitation

and redemption should be subject to the increase in public expense for trial and beyond.

SPRC 1 SCOPE OF RULES (a) Except as otherwise stated, these rules apply to all stages of

proceedings in criminal cases in which the death pepalty has been or may be decreed. These rules

do not apply in any case in which imposition of the death penalty is no longer possible.
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CONCLUSION

The Court should order the State to provide the Mr. McEnroe with a bill of particulars
supplementing the notice of intent to seek the death penalty by identifying the facts the
prosecuting attorney relied on in asserting that there is reason to believe there are not sufficient

mitigating circumstances to merit leniency.

Respectfully submitted:

Kathryn Lund Ross, WSBA No.6894

Leo Hamaji, WSBA N 10

- William Prestia WSBA No. 29912

Attorneys for Joseph McEnroe
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| STATE OF WASHINGTON,
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JOSEPH THOMAS McENROE, and

MICHELE KRISTEN ANDERSON and each
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STATE'S SUPPLEMENTAL
MEMORANDUM IN OPPOSITION
TO DEFENDANT McENROE'S

of them, MOTION FOR BILL OF
PARTICULARS
Defendants.
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filed and served on May 25.

I. INTRODUCTION

On May 30, 2012, this Court hea:rd oral argument on defendant Joseph
McEnroe's Motion for Bill of Particulars Regarding Alleged lhsufficiency of Mitigating
Evidence. That_argument was preCeded by his written motion and the State's{ response,
In court on May 30, defénse counsel stated that she was
unable to file a reply brief because she did not realize' until Monday, May 28, that the
State h'ad filed its response the‘preceding Friday, and that her schedule did not allow
her to turn her attention to the issue before the Court, in this capital case. This Court
heard oral argument on May 30 and granted McEnroe until Friday, June 1, to file his

reply. The State was given leave to file a supplemental response on June 6.
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Despite having a full week to respond o the State's memorandum, McEnroe's

Supplemental Memorandum in Support of Motion for Bill of Particulars Regarding

Alleged Insufficiency of Mitigating Evidence fails to meaningfully address any issue
raised during the argument of counsel and the Court's questions on May 30. I[nstead,
on June 1 McEnroe submitted a supplemental memorandum asking this Court to ignore
Washington law on point and to compei the prosecuting attomey. to provide the factual
basis underlying his rejection of the mitigation materials submitted by the defendant.
Further, McEnroe asks this Court to do what no other coﬁrf has done before: ofder the
prosecuting attorney to discl.osevhis thought processes,— his "theory of the case” — and
persuade a co-equal branch of governmerit'— this Court — that the discretionary exercise
of his executive function meets with the Court's approval.

This Court should deny M.cEnroe!'s motion for a bill of particulars. McEn‘roe's
belief that "the absence of mitigating factors is an element" is simply wrong. Uﬁder
Washington law, "the absence of mitigating factors" is not an element: Indeed, in 2007
the Washiﬁgton Supreme Court rej'ected the same argument (aised by McEnroe in his
Supplemvental Memorandum. In addition, McEnroe has failed to meet his burden of
showing why a bill of particulars-is necessary to give him notice of the charges against
him ar}d is essential to the preparation of his defense, desbité having received the .
lnforma’doh, Certification for Determination Qf Probable Cause and aéproximately_
20,000 items and pages of discovery. Simply stating "l need it because | want it" does
not satisfy the burden of proof established under Washington law. Most important,
McEnroe is silent regarding Washingtbn casé law that the uée of a bill of particulars to

discover the State's theory of the case and reasoning as to facts is improper. Fihally,
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McEnroe ignores the violation of the separation of powers doctriné that his motion
would require this Court to engage in. |
Il. ARGUMENT

There can be little doubt that McEnroe's motion for a bill of particulars is not-very-
cileverly disguised effort to discover the thought processes of the elected prosecutor,
and 1he Sfate's theory of the case. Thus, he claims that he needs to know "the facts
and evidence the State relied on in alleging 'tf;ere is reason to believe there are not
sufficient mitigaﬁng circumstances to merit leniency.! What facts refute or show
insubstantial the mitigating information” submitted‘to the elected prosecutor?! Without
this, he claims, he "will not be able to prepare his defense até possible penalty trial[.]"

Simply put, McEnroe seeks discovery of the State's theory of the case in the
penalty phase. He wants a preview of the State's opening statement, closing érgument '
and the cross-exémination of the defendant's witnesseé. This is contrary to the law: "An
accused is not entitled as of right to the grant of a motion for a bill of particulars which
calls merely for conclusions of law or the Iégal theory of the prosecution's case." 5
A.L.R.2d 444, § 3(f) (1949) (citation omitted). "An accused is'not enﬁtled. as of rightto .

.. a bill of particulars which calls merely for conclusions of law or the Iegél theory of the

'prosecutio'n's case. . . . A bill of particulars is not a discovery device." 41 Am.Jur,éd,

Indictments and Informations, §158 at 7682769 (1995). "A bill of particulars may not be

used for discovery purposes and may not be used to compel the govemment to
disclose evidentiary detalfs or explam the legal theories upon which it intends to rely at

trial." 42 C.J.S., Indictments, §184 at 565 (2007). In Washington, a defendant is not

' Supplemental Memorandum in Support of Motion for Bill of Particulars Regarding Alleged Insufficiency
of Mitigating Evidence, at 1.
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entitled to discovery of the State's theory as to criminal culpability. State v. Hoffman,

116 Wn.2d 51, 81, 804 P.2d 577 (1991).

The basis of McEnroe's demand for a bill of particulars is-his continued, mistaken

belief that the "[insufficiency of mitigating circumstances is an 'element' of capital

n3

murder not merely a sentencing factor.™ Not surbrisingly, McEnroe fails to address the

most savli'ent case in Washington on this issue, State v. Yates, 161 Wn.2d 714, 168 P.3d

359 (2007).

In Yates, the defendant.claimed on appeal that the charging document, the

information, was deficient because it failed fo state "all essential elements” of

Aggravated Murder because it failed, among other things, "to allege the absence of

mitigating factors." |d. at 757-758. The Supreme Court rejected this argument:

As to Yates's third claimed defect (the information's failure to allege the absence
of mitigating circumstances), we have previously held that the absence of
mitigating circumstances is not an essential element of the crime of aqqravated
first deqree murder:

The statutory death notice here is not an element of the crime of
aggravated murder. Instead, the notice simply informs the accused of the
penalty that may be imposed upon conviction of the crime. While we
require formal notice to the accused by information of the criminal charges
to satisfy the Sixth Amendment and art. 1 § 22, we do not extend such
constitutional notice to the penalty exacted for conviction of the crime.

Id. at 759 (citing to State v, Clark, 129 Wn.2d 805, 811, 920 P.2d 187 (1996); emphasis
added). The Court concluded "The purpose of the chargmg document — to enable the
defendant to prepare a defense ~ is distinct from the statutory notice requirements

regarding the State's decision to seek the death penalty." Id. There could not be a

2 2l at2,

31d. at 3.
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more direct statement of Washington law: "the absence of mitigating factors” is not an
element in a'capi’cal case. | |

Even more telling, rather than address the authority of Yates, McEnroe recycles
argumenté and theories expressly rejected _by the Washing'ton Supreme Court —

Yates! McEnroe writes that "[tihe United States Supreme Court was clear in Apprendi

' that it does.not matter what the label is, if a factual finding is necessary to increase

punishment for a crime, that factual finding meets the definition of an element."
McEnroe further argues that this afgument aiso applies to capital cases, citing Ring v.
Arizona, 536 U.S. 584 (2002).

Unfortunately for McEnroe, the Washington Supreme Court was even clearer in

Yates, where it explicitly rejected the Apprendi and Ring argumen’ts§

Yates's first two claimed defects concern the adequacy of the information's
description of two of the three alleged aggravators. Yates argues that the
aggravators themselves are elements of the charged crime and that,
consequently, the information should have specified the elements of the
underlying aggravating crime of first or second degree robbery and should have
defined the term “common scheme or plan.” In recent decisions, however, this
court has clearly “held that under the statutory scheme in Washington the
aggravating factors for first degree murder are not elements of that crime but are

. sentence enhancers that increase the statutory maximum sentence from life with -
the possibility of parole to life without the possibility of parole or the death
penalty.” [Citations omitted.] Yates claims that a different result is required-
under Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L..Ed.2d 435
(2000), and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556
(2002). But as the State points out, the adeguacy of the charging document was
not at issue in either case; rather, those decisions concerned a defendant's right
to have a jury determine any facts that could increase the sentence beyond the
statutory maximum for the charged crime. Apprendi, 530 U.S. at 477 n. 3, 490,
120 S.Ct. 2348; Ring, 536 U.S. at 597 n. 4, 609, 122 S.Ct. 2428; see 51 VRP at
4726. As explained above, at every step in the Washington death penalty
scheme, the jury makes the factual determinations. °

Id. at 758.
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McEnroe claims tﬁat the notice of special sentencing pfoceeding fails to identify
the factual basis for the reason to believe that there are not sufficient mitigating
circumstances to me_rit leniency. But, again, McEnroe ignores the facts set out in the
State's response: the six counts of the Information that identify the factual basis.for filing
t‘he notice of spécial sentencing proceeding, the comprehensive Certification for
Determination of Probable Cau,se;tﬁe approximately 20,000 pages and items of
discovery, and. the witness interviews that have been conducted. A; detéiled in earlier
pleadings, the Certification, for example, reveals much about McEnroe: the number of
victims, the overwhelming evidence of planning and premeditation, the circumstances of
the killings, and the utter lack of any apparent remorse demonstrated by his statements
to the police, among other things.

And all of this is in addi'tion to the éxpress language of the‘lnformation: "there
was more than one victim and the murders were part of a Comrﬁon scheme or plan or
the result of a single:éct," and each defendant "co}nmitted‘ the murder to‘ conceal fhe
commission of a crimé or to protect or conceal the identity of any person committing a
crimé." It is inconceivable that McEnroe is not adequately apprised of thé basis of the
prosecutor's decision to file the notice of special sentencing proceeding.

McEnroe's claim that the hoﬁc_e of special sentencing proceeding fails to identify

the factual basis for the reason to believe that there are not sufficient mitigating

circumstances to merit leniency also misses another critical point: "[A]t every step in the

41d., at4. _ ,
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Washihgtdn death penalty scheme, the jury makes the factual determinations." Id.
(emphasis added).’ | .

Perhaps.most disturbing, McEnroe continues to maintain that "[t]hé State is
wrong in asserting the prosecutor's decision to seek the death penalty is entirely
discretfonary and subjective and outside th-e realrﬁ of judicial review. . . . There is

nothing subjective about when a prosecuting attorney shall file a notice."® McEnroe

| continues to argue this point in the face of overwhelming aufhority to the contrary.

As discussed previously, and ad nauseum, the Washington Supreme Court has
repeatedly reaffirmed that the prosecutor's decision to file the notice is discretionary and
subjective. The process leading to that decision is not subject to discovery by the
defense. |

Generally, the prosecutor has broad discretion in making the decision to seek the

death penalty. The U.S. Supreme Court has not required prosecutors fo explain -
‘these decisions.

Our refusal to require that the prosecutor provide an explanation for his
decisions in this case is completely consistent with this Court's
longstanding precedents that hold that a prosecutor need not explain his
decisions uniess the criminal defendant presents a prima facie case of
unconstitutional conduct with respect to his case.

McCleskey v. Kemp, 481 U.S. 279, 286-97 n. 18, 107 S.Ct. 1756, 1769 n. 18, 95
L.Ed.2d 262 (1986) (citing Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986) and Wayte v. United States; 470 U.S. 598, 105 S.Ct. 1524, 84
L.Ed.2d 547 (1985)). The Supreme Court's statement is based on its getieral
policy of protecting prosecutors from diversion of their attentions from their duty
of enforcing the criminal law to explaining their charging decisions. Id.

In Washington, the decision to seek the death penalty is distinguished from
determining the ultimate sentence. In the charging decision, “the prosecutor
merely determines whether sufficient evidence exists to take the issue of

% Should the jury decide that the death penalty is the appropriate sentence in this case, McEnroe will no
doubt claim a right to serve interrogatories on the jurors, demanding that they explain what about the
defendant’s mitigation case they found unpersuasive. i

®1d. at 5. _
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mitigation to the jury. This type of discretion does not violate equal protection.”
State v. Dictado, 102 Wn.2d 277, 297-88, 687 P.2d 172 (1984). Thus, pursuant
to RCW 10.95.040(1) the filing of a notice of intent to seek the death penalty is a
_prosecutorial statement that he does not know of sufficient mitigating
circumstances to merit leniency. At the same time, the prosecutor is determining

. whether he has a strong enough belief that he can convince a Jury of the same.
Id. at 297, 687 P.2d 172.

Harris By & Through Ramsever v. Blodgett, 853 F.Supp. 1239, 1284-85 (W.D. Wash.

1994), aff'd sub nom., Harris By & Through Ramseyer v. Wood, 64 F.3d 1432 (9th Cir.

_1995) (emphasis added).

The subjective nature of the prosecutor's decision waé acknowléaged in State v.
Campbell, 103 Wn.2d 1, 691 P.2d 929, 942 (1984), much cited, albeit \misconstrqed, by
McEnroe. In Camgbéll, the Washington Supreme Court rejected the defendant's claim
that the Washmgton death penalty statute was unconstltuttonally void for vagueness
under the due process clause because it invites arbltrary ad hoc prosecutorial discretion
to request the death penalty: "the Ieglslatlve standard provides gu1dance so that

prosecutors may 'exercise their discretion in a manner which reflects their judgment

concerning the seriousness of the crime or insufficiency of the evidence.” [d. at 26-27

(internal citation omitted; emphasis added). See also Matter of Pers. Restraint. of Lord,

123 Wn.2d 296, 305, 868 P.2d 835, decision clarified sub nom., In re Pers. Restraint

Petition.of Lord, 123 Wn.2d 737, 870 P.2d 964 (1994) ("[t]he decision to impose the

death penalty requires the prosecutor to make the 'subjective determination of whether

fhere is "reason to believe that there are not sufficient mitigating circumstances to merit

leniency™.”); State v. Finch, 137 Wn.2d 792, 810, 975 P.2d 967, certiorari denied, 120

S.Ct. 285, 528 U.S. 922, 145 L.Ed.2d 239 (1999) ("A prosecutor's‘determination to file

charges, to seek the death penalty or to plea bargain are executive, not adjudicatory, in
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hature[.]"); Matter of Jeffries, 114 Wn.2d 485, 490, 789 P.2d 731 (1990) ("The charging
decision must be based, in each case, on the prosecutor's assessment of the State's

.....

ability to prove there are insufficient mitigat_ing circumstances to merit leniency

The purpose of proportionality review.is not to second-guess evidentiary determinations

or value judgments inherent in prosecutors' charging decisions or juries’ verdicts in

other cases."). ‘

Why is the prosecuto'r afforded the discretion to decide whether to file the notice
of special séntencing proceedingj? Because Washington law recogﬁizes, even if
McEnroe does not, that this makes good, common sense. In the world imagined by
McEnroe, the prosecutor's exercise of discretion "must be based on facts and
circumstances the prosecutor can artigulate and the Court can review."® McEnroe's
authority for the proposition that the prosecutor's exercise of discretion "must be based
on facts and circumstances the prosecutor can articulate and the Court can review"?

Nothing. However, in McEnroe's world, the following would occur:

7 State v, Cross, 156 Wn. 2d 580, 132 P.3d 80, 99-106 (20086), provides additional insight regarding
McEnroe's attemnpt challenge the prosecutor's exercise of discretion in filing the notice of special
sentencing proceeding. In Cross, the Washington Supreme Court rejected the defendant's claim that the
prosecutor's decision to withdraw the notice of death penalty in State v. Ridgway rendered Washington's
death penalty statute "standardless" because there was "nothing rational” in the prosecutor's decision.
The majority wrote that "Ridgway was spared because a highly respected, honorable, and thoughtful
prosecutor made the decision to stay the hand of the executioner in return for information that would
otherwise have died some midnight within the walls of the state penitentiary." Id. at 622. This comment
was frowned upon in the concurring opinion as being an inappropriate comment on the prosecutor's

exercise of discretion: - .

"This court should refrain from commenting on the qualities of individual prosecutors, as that is a
matter properly within the purview of the public and not justices. Ridgway's sentence, and the
considerations that led to the sparing of his life, are not before us. Therefore, while | concur with
the majority's result, | write separately simply to express my view that both the majority and
dissenting opinions needlessly and improperly delve into matters of prosecutorial discretion.
While we may have personal views about controversies beyond our docket, such views do not
belong in the decisions announced by this court.”

Id. at 640 (Alexander, C.J., concurring; emphasis added).
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e The trial court would order disclosure of the prosecutor's thought process and
reasoning underlying the decision to file the notice of speCIal sentencmg
proceeding :

» The defendant would object to the prosecutor's decision as unreasonable and
not supported by the evidence presented in the mitigation package

e The trial court would then revnew the mitigation package and evaluate the
quality of the materials presented

e The trial court would conduct its review and evaluation without any knowledge
of the discovery, which in this case totals 20,000+ items and pages

e The trial court would conduct its review and evaluation without recourse to
independent resources, including experts

¢ The trial court would then substitute its judgment for that of the elected
prosecutor

¢ The trial court would then explain the basis of any decision it makes

¢ The decision of the trial court would be subject to interlocutory review

In short, the result contempletea by MeEnroe would be absurd: every capital
case would invoive a trial within a trial in which the parties litigate the reasonableness
of, first, the prosecutor's decision and decision-making process in filing the notice of
special sentencing proceeding, and then the trial court's review of that decision.

McEnroe's Supplemental Memorandum also ignores the violation of the
separation of powers doctrine occasioned by his attempt to compel a bill of particula~rs
and‘to have the Ceurt review the prosecutor's filing decision. As noted in earlier briefing
by the State, the Washington Supreme Court has previously held that RCW
10.95.040(1) constitutes a proper delegation of legislative authority to the executive
branch ‘in vesting county proseou‘;brs with the discretion to seek the death penalty in

cases that meet the applicable standards. Campbell, 103 Wn.2d at 25-27. In addition,

# Supplemental Memorandum,-at 5. -
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the court "has never recognfzed a prosecutor's diséreﬁon fo file ch.arges or to seek the
death penalty as a judicial function.” E[_llc_h_ 137 Wn.2d at 809. Moreover, "[a]lthough
the exercise of prosegutorial discretionv under the sentencing structure of RCW 10.95 is
not strictly anafogous to the exercise of discretion involved in the cha;‘ging function, the
principle is similar” in that the ‘prdsecutor"examines the available evidence and

detefmines whether the issue of mitigation should go to the jury. Dictado, 102 Wn.2d at

297-98. Further, "[t]he power of the Legislature over sentencing is plenary[.]" State v.
Benn, 120 Wn.2d 631, 670, 845 P.2d 289 (1993). Therefore, the fact that the
legislature has prqperly delegated the initial decision whether to seek the deafh penalty
to the county prosecutors jpso facto means that it would Yiolate the separation of
powers doctrine for a court to re-weigh the aggravating and mitigating circumstances
and secohd-guess a prosecutor's decision in tt'xis regard.

‘What else does McEnroe ignore?. Finally, in aéking this Court to review the
prosecutor's decision to file the notice of special proceeding to determine whether he is
among "the worst of the worst" mass murderers in Washing’ton,9 McEnroe's motion for a
bill of particulars is a not-too-cleverly disguised request for a proportionality review.
Washington law is clear that such a review méy not be conducted by this Court. That
task is the sole province of the Washington Suprérﬁe Court on direct appeal in the event
that a jury imposes a death sentence; it is not a pretrial finding to be made_ by the trial
court.

Upon conviction for aggravated murder and the imposition of a death sentence,

Chapter 10.95 RCW féquires that the Washington Supreme Court conduct a

°Id. at 9.
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proportionality review on direct appeal to determine, in part, "whether the sentence of

death is excessive or disproportionate to the penalty imposed in similar cases,

considering both the crime and the defendant[.]" State v. Elmore, 139 Wn.2d 250, 301,

985 P.2d 289 (1999) (quoting State v. Brown, 132 Wn.2d 529, 550, 940 P.2d 546
(1997)). "As the court held, in no uncertain terms:

Proportionality review is a special statutory proceeding that is conducted
by this court and this court alone. RCW 10.95.100, .130(1). There'is no
statutory authority for a trial court to engage in a_proportionality review,
with the purpose of forgoing the special sentencmq proceequ as
suggested by Elmore

Elmore, 139 Wn.2d at 301 (emphasis added); see-also State v. Gregory, 158 Wn.2d
759, 858, 147 P.3d 1201 (2006) (holding that proportionality review is the province of
the Washington Supreme Court, not the jury).

McEnroe's response in his Supplemental Motion to the issue of a proportionality

review? Silence.

IV. CONCLUSION

For the reasons set forth abové, the State requests that this Court deny the

'defehdant's motion for a bill of particulars The bottom llne' McEnroe does not accept

what the law in Washmgton commands Specn" cally, that the decision to file the notice
of specnal sentencmg proceed ing is’ for the Prosecutor along to make; that that decision
is left to the dlsoretlon of the Prosecutor and that the Prosecutor cannot be compelled
to identify the reasons underlying that decision. McEnroe asks thlo Court to revuew the
Prosecutor's dec;ISIon,._even though it has no legal authority to do so. McEnroe further
asks this Court to weigh, individually, i‘actore that he believes are relevant and

imp'ortant. At the end of the day, McEnroe seeks to have the Court declare the
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Prosecutor's exercise of discretion invalid and substitute its own judgment regarding the

value of the mitigation materials and the evidence. And, if this Court were to arrive at
the same conclusion as thé Prosecutor — i.e., that fhe question of whether there are not
sufficient mitigating circumstances to merit leniency shodld'b‘e placed in the hands of
the jury? The Court's exercise of discretion will be attacked as well,

The fact that McEnroe does not accept the law does not.chang.e the law. His
motion for a bill of particulars should be denied.

DATED this & day of June, 2012.

For DANIEL T.
King County Progecuting Attorney

~(J

Sc OM
SeniorPeputy Prosecuting Attorney
. VVSBA #13024/0Office WSBA #91002
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ED

KING GOUNTY, WASHINGTON

JUN 8 - 2012

SUPERIUH GOURT CLERK
KIRSTIN GRANT
DEPUTY

IN THE SUPERIOR COURT of the STATE OF WASHINGTON

COUNTY of KING
State of Washington, sJ '
Cause Nosy07-1-08716-4 SEA and
Plaintiff, 07-1-08717-2 SEA
vs. Order Denying Defendants’ Motions for

Bill of Particulars
Joseph T. McEnroe and Michele Anderson,

Defendants.

On May 30, 2012, this Court heard oral argﬁment on Defendant McEnroe’s motion for an order
pursuant to CrR 2.1(c) requiring the King County Prosecutor to “provide a bill of particulars as to what
facts support the State's “charge” made in the 'notice of intention to hold special sentencing
proceeding” that there are not sufﬁcient'mitigating factors to merit leniency.” Defendant McEnroe’s

Motion for Bill of Particulars at 1. Defendant Anderson joined in Defendant McEnroe’s motion and

adopted the “factual assertions and arguments submitted by” Mr. McEnroe in his motion. Defendant

Anderson’s Motion for Bill of Particulars at 1.

Both defendants have also requested that the Court order the State to provide the bills of
particulars directly to their respective clients without open filing or publication to the public or to the co-

defendant.

ORIGINAL

Order on Defendants’ Motion for Bill of Particulars / Page 1 of 2
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The Court has considered the Defendants' Motions, the State’'s Memorandum in Opposition, the

Supplemental Memorandum of Defendant McEnroe, the State's Supplemental Memorandum in

Opposition, and oral arguments of counsel.
[T IS NOW HEREBY ORDERED THAT the Defendants’ motions for bills of particulars are
denied. v
First, Defendant McEnroe has argued that the State’s allegation in the notice of intention he
received is “vague in that it provides no factual basis for ‘reason to believe theré ére not sufficient
mitigating circumstances to merit leniency’.” He states that he needs to be apprised of those facts “[ijn

order to prepare his defense against a death sentence.” Defendant's Supplemental Memorandum at 2.

This Court is satisfied, however, that the State, in both its briefing and its oral argument on _the motions,
has amply apprised the Defendants of the facts underfying the Prosecutor’s reason. |

Second, to the exteht that counsel seek to require the Prosecutor to explain his decision, “q .
prosecutor need not explain his decisions unless the criminal defendant presents a prima facie case of

unconstitutional conduct with respect to his case.” McClesky v. Kemp, 481 U.S. 279, 296-97, n.18

(1986).

Defendants’ motions for bills of particulars are denied.

™ Q
Donethis & day of Sk vt 20)7—.

C}/i/h Sl @MW

Judge JEFFREY M. RAMSDELL

Order on Defendants' Motion far Bill of Particulars / Page 2 of 2
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State’s Supplemental Response to McEnroe’s “Motion to Preclude the
Possibility of a Death Sentence Based on Alleyne v. United States” with
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Defendant McEnroe’s Reply to State’s Responses to “Motioh to
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,
Plaintiff, No. 07-C-08716-4 SEA

. [No. 07-C-08717-2 SEA]
Vs. '
STATE'S SUPPLEMENTAL
RESPONSE TO MCENROE'S
"MOTION TO PRECLUDE THE
POSSIBILITY OF A DEATH :
SENTENCE BASED ON ALLEYNE v. -

UNITED STATES" WITH RESPECT
TO STATE v. SIERS

JOSEPH McENROE,
[and MICHELE ANDERSON],

Defendants.

On November 5, 2013, the Court requested supplemental briefing from the parties on
“whether and/or how Alleyne can be reconciled with the [Washington Supreme Court’s] opinion in
[State v.] Siers.” The answer to the Court’s query is as simple as it is straightforward: the decision

of the United States Supreme Court in Alleyne v. United States, U.S.  ,1338.Ct. 2151, 186

L. Ed. 2d 314 (2013), is easily reconciled with the decision of the Washington Supreme Court in
State v. Siers, 174 Wn.2d 269 274 P.3d 358 (2012), because the decisions are not in conflict.
Rather, each addresses a fundamentally different issue, and the two decisions complement, rather

than conflict with, each other.

! Email from Kenya Hart to counsel for the State and defendants McEnroe and Anderson, dated 11/5/13. Previously,

' pursuant to the Court’s order of September 26, 2013, defendant Joseph McEnroe filed and served on October 21 a

“Motion to Preclude the Possibility of a Death Sentence Base on Alleyne v. United States.” On November 4, the State
filed its response. : ,

Daniel T. Satterberg, Prosecuting Attorney
STATE'S SUPPLEMENTAL RESPONSE TO MCENROE'S W554 King County Courthouse

"ALLEYNE” MOTION AND STATE v. SIERS - 1 »  Sentle Wahmeton 98104

(206) 296-9000, FAX (206) 296-0955




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Alleyne addressed the implications of the United States Supreme Court’s decisions in

Apprendi v. New Jersey, 53Q U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), and Blakely v.
Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004), which held that."any fact other

than that of a prior conviction, which increases the applicable punishment, must be found by a jury

béyond a reasonable doubt[;]” State v. Hughes, 154 Wn.2d 118, 125, 110 P.3d 192 (2005).
Alleyne, in turn, merely held that émy fact that increases a mandatory minimum sentence (as
opposed to the possible maximum sentence at issue in Blakely) also must be submitted to a jury and

found beyond a reasonable doubt. 133 S.Ct. at 2163-64. Neither Blakely nor Alleyne held that an

aggravating factor that would increase a maximum or minimum mandatory sentence must be

alleged in the charging document.

Siers spoke toa completely' different issue than that addfessed by Blakely .and Alleyne.
Rather than deciding whether a fact that increases a potential sentence must be submitted to tﬁe’
jury, Siers Speciﬁcally addressed whether an aggravating. factor must be alleged in the chgrging
document that gives notice to the defenaant of the charge against him. In answering that question in
the negative, _Si_er_S_ reinforces the State’s position here.

In Siers, the defendant was convicted of two counts of Assault in the Second Degree, with a
deadly weapon enhancement alleged as to each count. After giving notice to the defehdant, the
State requested that the jury be instructed on the Good Samaritan aggravating factor even though
that aggravator was not charged in the Information. Siers was convicted of the underlying cﬁarge,
and the jury found both the weapon enhancement and the Good Samaritan aggravator. Despite the

latter finding, the trial court imposed a standard range sentence. The Court of Appeals, relying on

v Daniel‘T. Satterberg, Proéecuting Attomey
STATE'S SUPPLEMENTAL RESPONSE TO MCENROE'S W54 King County Courthouse

"ALLEYNE” MOTION AND STATE v. SIERS - 2 Senttle Wathimaton 98104

(206) 296-9000, FAX (206) 296-0955
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State v. Powell, 167 Wn.2d 672, 223 P.3d 493 (2009)?, ruled that the Good Samaritan aggravator

should have been pleaded ih the Information, and reversed the defendant’s conviction.

The fundamental issue in Siers was whether “the State’s failure to allege an aggravator in
the charging document . . . violated Siers’s Sixth Amendment right to a jury trial.” Id. at 273. In
overruling Powell, the Washingfon Supreme Court in Siers stated the following:

[W]e are of the view that the decision a majority of this court reached in Powell on the issue

of whether aggravating factors must be charged in the information is incorrect. It is also

harmful because it has a detrimental effect on the public interest. . .. [S]o long as a

defendant receives constitutionally adequate notice of the essential elements of a charge,

“the absence of an allegation of aggravating circumstances in the information [does] not

violate [the defendant’s] rights[.]”

Id. at 276 (quoting the lead opinion in Powell).

In summary, McEnroe’s claim that Alleyne requires that the issue of whether there are not

‘sufficient mitigating circumstances to merit leniency should be alleged in the Information is

incorrect. Alleyne merely requires that that issue be decided by the jury. Siers complements _
Alleyne: so long as notice is afforded the defendant, the requirement that an aggravating factor is to
be decided by the jury does not mean that the aggravating factor must also be pléaded in the |
Information.

The State anticipates that McEnroe may claim that the limited discussion® in Alleyne
regarding the historical practice in some jurisdictions of “iﬁcluding in the indictment, and

submitting to the jury, every fact that was a basis for imposing or increasing punishment,” 133 S.Ct.

2151, at 2159-60, supports his argument here. However, a full reading of Alleyne and Siers

provides McEnroe little solace. The discussion in Alleyne not only is dicta, but it clearly was
!

intended to provide context for the Supreme Court’s observation that, “[a]t common law, the

2 powell had, by plurality opinion, previously held that “aggravated sentencing factors are the functional equivalent of
essential elements that must be charged in an information.” Id. at 275.
3 Justice Thomas’s discussion of the history of pleading practice was joined by only three other justices.

' Daniel T. Satterberg, Prosecuting Attorney
STATE'S SUPPLEMENTAL RESPONSE TO MCENROE'S W554 King County Courthouse

" " 516 Third Avenue
ALLEYNE" MOTION AND STATE v. SIERS - 3 Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
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relationship between crime and punishment was clear,” id. at 2158, as the basis for its holding that
any fact that increases a mandatory minimum sentence mu\st be determined by the jury.

Moreover, the argument that the charging document must also include aggravating factors
was addressed, and rejected, first in Powell, then in Siﬂ: “As the lead opinion in Powell explained,
Apprendi’s requirement of a jury trial on aggravating factors does not necessarily mean that
aggravating factors must be pleaded ia the information.” Siers, 174 Wn.2d at 278-79 (quoting
Powell, 167 Wn.2d at 682, at length). Siers further noted that the defendant’s claim in Powell that
facts that are the basis of imposing or increasing punishment mast be pleaded in the charging

document was based upon Jones v. United States, 526 U.S. 227, 119 S.Ct. 1215, 143 L.Ed.2d 311

(1999), which “held that for the federal prosecution of a federal crime, facts that increase the
penalty beyond the statufory maximum must be included in the indictment pursuant to the Fifth

Amendment.” Siers, 174 Wn.2d at 279 (citing to Powell and Jonas; emphasis added). However, as

the Siers court noted, “significantly, . . . ‘the Flfth Amendment grand jury clause is not appiicable to
the states under the Fourteenth Amendment.’ . . . [Thus,] the federal indictment .requirements“ .
relating to aggravating circumstances do not ‘extend to local prosecutions under Washington law
when aggravating aircumstances are alleged.”” Siers, 174 Wn.2d at 278-79 (quoting Powell, 167
Wn.2d at 682, 684). |

Finally, the Siers court noted — again, “significantly” — that “a majority of state jurisdictions
that have considered this issue have applied rationaie similar to that set forth in the lead opinion in
Me_l_l_, those jurisdictions holding that aggravating factors are not constitutionally required to be
pleaded in the'charging document.” Siers, 174 Wn.2d at 279. The Siers court concluded as

follows: “The United States Constitution does not require states to allege aggravating circumstances

*“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment
of a Grand Jury[.]” U.S. Const., Amend. V.

Daniel T. Satterberg, Prosecuting Attorney
STATE'S SUPPLEMENTAL RESPONSE TO MCENROE'S w554 King County Courthouse

" » 516 Third Avenue
ALLEYNE” MOTION AND STATE v. SIERS - 4 Seattle, Washington 98104

(206) 296-9000, FAX (206) 296-0955
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@ |
in local prosecutions. Neither does the Washington Constitution require aggravators to be alleged in
an information.” Siers, 174 Wn.2d at 281.
The holding of the Washingto’n'Supreme Court in Siers could not be clearer: “[A]n
aggravating factor is not the functional equivalent of an essential element, and, thus, need not be
charged in the information.” Id. at 271. Despite McEnroe’s claims to the contfary, Alleyne does

not hold that the absence of sufficient mitigating circumstances to merit leniency is now an

“element” of a “crime” called “capital murder,” and Siers lays waste to any assertion that the

“absence of sufficient mitigating circumstances to merit leniency must be charged in the Information.

The purpose of a charging document “is to supply the accused with notice of the charge that

he or she must be prepared to meet.” State v. Kjorsvik, 117 Wn.2d 93, 101, 812 P.2d 86, 90 (1991).
In the present case, both defendants received notice more than five years ago of .the question to be
posed to the jury during the penalty phase: “are you convinced beyond a reasonable doubt that there
are not sufficient mitigating circumstances to merit leniency?” ‘The submission of that ciuestion to
the jury —i.e., the issue in MQ —is already provided for undef Washington law.’

 Submitted this __!__%__ day of November, 2013,

DANIEL T. SATTERBERG

Scott O’Ao A #13024
AndrealVitaliclk, W #25535
Senior Deputy Prosecutmg Attorneys
Attorneys for Plaintiff

Office WSBA #91002

3 See RCW 10.95.060. And, of course, as set forth in the State’s original response, even if McEnroe were correct that

Alleyne somehow dictates that the absence of sufficient mitigating circumstances is an “element” of the “crime” of
“capital murder” that must be alleged and factually supported in the Information, there is absolutely no authority for

McEnroe’s conclusion that the State ] fallure to comply with thls purported requirement means that “the death penalty

~ should be precluded in this case

_ Damel.T. Satterberg, Prosecuting Attorney
STATE'S SUPPLEMENTAL RESPONSE TO MCENROE'S W554 King County Courthouse

" n 516 Third Avenue
ALLEYNE" MOTION AND STATE v. SIERS - 5 e 08104

(206) 296-9000, FAX (206) 296-0955
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )
) DEFENDANT MCENROE’S REPLY
Plaintiff, ) TO STATE’S RESPONSES TO
: ) MOTION TO PRECLUDE THE
V. ) POSSIBILITY OF ADEATH
) SENTENCE BASED ON ALLEYNE v.
JOSEPH T. McENROE, ) UNITED STATES
)
Defendant )

REPLY TO STATE’S RESPONSES TO MOTION TO PRECLUDE DEATH
' SENTENCE

In its Response to this motion, the State relies on State v. Yates, 161 Wn.2d 714 (2007).
Response, p. 5. Yates is addressed in Mr. McEnroe’s opening brief, p. 10. In Yates the
Washington State Supreme Court (hereafter, “WSSC”) with no analysis at all simply quoted a

case decided long before Apprendi v. New Jersey, 530 U.S. 466 (2000), Ring v. Arizona, 536

U.S. 584, (2002),or Alleyne v. United States,  U.S. , 133 S.Ct. 2151 (2013), were decided.

The statutory notice here is not an element of the crime of aggravated murder.
Instead, the notice simply informs the accused of the penalty that may be imposed
upon conviction of the crime.

DEFENDANT MCENROE’S REPLY TO STATE’S THE DEFENDER ASSOCIATION DIVISION
RESPONSES TO MOTION TO PRECLUDE THE KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
POSSIBILITY OF A DEATH SENTENCE BASED : 810 THIRD AVENUE, SUITE 800

ON ALLEYNE v. UNITED STATES — Page 1 of 11 SEATTLE, WASHINGTON 98104

TEL: 206-447-3900 EXT. 752
FAX: 206-447-2349
E-MAIL: prestia@defender.org
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Yates at 759 (Y 54), quoting State v. Clark, 129 Wn.2d 805, 811 (1996). The holding doesn’t
make sense. Of course, a “notice” is not an element of any crime. However, if one interprets the
sentence to mean “an absence of sufficient mitigating circumstances is not an element of the
crime of aggravatéd murder” then the statement is correct. To prove aggravated murder the State
must prove first degree premeditated murder plus at least one of the aggravating factors specified
in RCW 10.95.020. The presence or absence of mitigating circumstances is irrelevant to
establishing the crime of aggravated murder.

WSSC was also wrong to say “the notice simply informs the accused of the penalty that
may be imposed upon conviction of the crime” if the crime is aggravated murder. Upon
conviction of the crime of aggravated murder the only sentence that may be imposed is life in
prison without release. In order to obtain a death sentence the State must prove an additional fact
beyond a reasonable doubt, namely, that there are ﬁot sufficient mitigating circumstances to merit
leniency.

Yates’ conclusory dismissal of the issue of whether “absence of mitigating factors” needs

to be alleged in an information in a capital prosecution did not bear scrutiny on the day it was

published. But now, Alleyne v. United States thoroughly undermines the Yates holding.

The State Fails to Address the Definition of “Essential Element” of a New Crime and the
Fact That “Absence of Mitigating Circumstances,” under RCW 10.95, Meets the Definition
Absence of mitigating circumstances makes the minimum sentence death and the
maximum sentence death. Without proving absence of mitigating factors, regardless of anything

else about the crime, the State cannot subject a defendant to the death sentence. Absence of

DEFENDANT MCENROE’S REPLY TO STATE’S THE DEFENDER ASSOCIATION DIVISION
RESPONSES TO MOTION TO PRECLUDE THE KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
POSSIBILITY OF A DEATH SENTENCE BASED 810 THIRD AVENUE, SUITE 800

ON ALLEYNE v. UNITED STATES - Page 2 of 11 SEATTLE, WASHINGTON 98104

TEL: 206-447-3900 EXT. 752
FAX: 206-447-2349
E-MAIL: prestia@defender.org
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mitigating circumstances is, therefore, an essential element of the crime of capital murder, a
separate and greater crime than aggravated murder.
Alleyne held,
When a finding of fact alters the legally prescribed punishment so as to aggravate
it, the fact necessarily forms a constituent part of a new offense and must be
submitted to the jury.

Alleyne at 2162 (emphasis added).

[Blecause the fact of brandishing aggravates the legally prescribed range of
allowable sentences, it constitutes an element of a separate, aggravated offense ...

Id. (Part I1I, B)(emphasis added). This is the majority holding of the Court, written by Justice
Thomas and explicitly joined by Justices Sotomayor, Ginsburg, and Kagan. Justice Breyer did
not join in the entirety of Justice Thomas’s opinion, but he did expressly join in Part III, B, and
concurred in the judgment. Thus, ﬁve members of the Supreme Court have now held that any
fact necessary to increase the punishment available on the jury’s verdict alone is, in fact, an
element of a new, separate, and greater offense.

This definition of a new aggravated offense is an expansion of Apprendi. Justice Thomas
wrote much the same thing in his concurring ‘opinion in Apprendi but it did not garner majority
support;

.. if thé legislature defines some core crime and then provides for increasing the
punishment of that crime upon a finding of some aggravating fact - of whatever
sort, including the fact of prior convictions - the core crime and the aggravating
fact together constitute an aggravated crime, just as much as grand larceny is an

aggravated form of petit larceny.

Apprendi, 530 U.S. at 501, Thomas, J., concurring, part I. In 2000, only Justice Scalia joined

DEFENDANT MCENROE’S REPLY TO STATE’S THE DEFENDER ASSOCIATION DIVISION
RESPONSES TO MOTION TO PRECLUDE THE KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
POSSIBILITY OF A DEATH SENTENCE BASED 810 THIRD AVENUE, SUITE 800

ON ALLEYNE v. UNITED STATES - Page 3 of 11 SEATTLE, WASHINGTON 98104
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with Justice Thomas in recognizing a fact necessary to increase punishment for a crime defined a
new crime. But in Alleyne this became a holding of the Court.

The State does not deny that, under RCW 10.95, proof beyond a reasonable doubt of an
absence of mitigating circumstances is necessary to increase the punishment for aggravated
murder from life without release, the only sentence available on conviction for aggravated
murder, to death. A discussion of why this fact of “absence of mitigating circumstances” would
not, together with the core crime of aggravated murder, constitute a new crime of capital murder
punishable by death, is lacking from the State’s response.

Although Alleyne May Not Clearly Require the State to Charge Absence of Mitigating

Factors in the Information, Washington Law Does Require Charging Facts Necessary to
Increase the Available Sentence

A statutory aggravating circumstance relates to the crime of premeditated murder

in the first degree as a defendant being armed with a deadly weapon relates to the
commission of certain felonies while so armed. In the statutory framework in

which the statutory aggravating circumstances now exist, the are not elements of a

crime but are “aggravation of penalty” provisions which provide for an increased

penalty where the circumstances of the crime aggravate the gravity of the offense.
State v. Kincaid, 103 Wn.2d 304, 312 (1985).! While Kincaid predated and could not account
for Apprendi, Ring, and Alleyne, WSSC has long embraced that a deadly weapon allegation is

the equivalent of an element of a greater crime requiring what elements require, charging in the

The Kincaid Court overlooked the fact that the legislature did expressly define “aggravated murder” as a crime
separate and above first degree murder.

A person is guilty of aggravated first degree murder, a class A felony, if he or she commits first
degree murder as defined by RCW 9A.32.030(1)(a) ... and one or more of the following
aggravating circumstances exist: ...

RCW 10.95.020.

DEFENDANT MCENROE’S REPLY TO STATE’S THE DEFENDER ASSOCIATION DIVISION
RESPONSES TO MOTION TO PRECLUDE THE KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
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ON ALLEYNE v. UNITED STATES — Page 4 of 11 SEATTLE, WASHINGTON 98104

TEL: 206-447-3900 EXT. 752
FAX: 206-447-2349
E-MAIL: prestia@defender.org




10
1
12
13
14
15
16

17

20
21
22
23
24
25

26

information and proof beyond a reasonable doubt.

In State v. Simms, 171 Wn.2d 244 (2011), WSSC affirmed State v. Recuenco, 163 Wn.2d

428 (2008),

.. with respect to the holding of Recuenco III,” the essential elements rule
requires a charging document to allege facts supporting every element of the
defense and to identify the crime charged.

Simms at 250 (§ 11). In Recuenco III, WSSC held,

Our cases have required the State to include in the charging documents the
essential elements of the crime alleged. ... The essential elements rule requires a
charging document allege facts supporting every element of the offense and
identify the crime charged. ... “Elements” are the facts that the State must prove
beyond a reasonable doubt to establish that the defendant committed the charged
crime. ... The purpose of the essential elements rule is to provide defendants with
notice of the crime charged and to allow defendants to prepare a defense.

... Sentencing enhancements, such as a deadly weapon allegation, must be
included in the information. .. When the term “sentence enhancement”

describes an increase beyond the maximum authorized statutory sentence, it
becomes the equivalent of an “element” of a greater offense than the one
covered by the jury’s guilty verdict. ...

Contrary to the dissent’s assertions, Washington law requires the State to allege in
the information the crime which it seeks to establish. This includes sentencing
enhancements.

Recuenco IIT at 434 (] 9-10)(emphasis added, internal citation omitted).
It doesn’t matter whether an element of a crime is set forth in the original legislation or
deemed an “element” by court decisions.
It ié neither reasonable nor logical to hold that a statutory element of a crime is
constitutionally required in a charging document, but that an essential court

imposed element of the crime is not required, in light of the fact that the primary
purpose of such a document is to supply the accused with notice of the charge that

2«Recuenco I11” refers to 163 Wn.2d 428 (2008), the last word of WSSC after the case was remanded from USSC,
548 US 212.
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he or she must be prepared to meet. ... This court has stated that defendants should
not have to search for the rules or regulations they are accused of violating. We
therefor conclude that the correct rule is that_all essential elements of an alleged
crime must be included in the charging document in order to afford the
accused notice of the nature of the allegations so that a defense can be properly
prepared.

State v. Kjorsvik, 117 Wn.2d 93, 101-102 (1991)(emphasis added).

While WSSC has sometimes been resistant to calling RCW 10.95.020 defined
aggravating factors “elements” the distinction is now one without a difference.

Under RCW 10.95, absence of mitigating factors is to aggravated murder what
aggravated murder is to first degree premeditated murder, a factor which must be proved to
increase the range of seﬁtence ayailable. Absence of sufficient mitigating circumstances is an
essential element of an aggravated crime, capital murder.

State v. Siers 174 Wn.2d 269 (2012), is largely irrelevant to Mr. McEnroe’.s “Motion to

Preclude the Possibility of Death Sentence Based on Alleyne v. United States.”

In State v. Siers, WSSC reversed its still-recent holding in State v. Powell, 167 Wn.2d
672 (2009) that “aggravating circumstances” under RCW 9.94A535(3), which allow but do not
require a sentencing court to impose a sentence above the standard ranges set forth in RCW
9.94A.510 and RCW 9.94A517 (drug offenses), must be charged in the information.

In Siers, WSSC is addressing whether non-capital aggravaﬁng circumstances under RCW
9.94A.535(3) are the functional eqﬁivalent of elements of a crime which must be charged in fhe
information. These non-capital aggravating circumstances are similar to aggravating

circumstances under RCW 10.95.020 in name only and they are not similar to “an absence of

DEFENDANT MCENROE’S REPLY TO STATE’S THE DEFENDER ASSOCIATION DIVISION
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mitigating circumstances” at all.

If found, RCW 9.94A.535(3) aggravating circumstances mandate nothing. Both the
prosecution and the sentencing court are free to proceed as if the aggravators had not been
charged or found. Indeed, in Siers after the jury returned a special verdict finding the non-capital
aggravating circumstance, the prosecutor elected not to seek a sentence above the standard range
and the trial court did not impose an exceptional sentence. Siers at 272-273, (] 6).

Jury verdict§ finding RCW 9.94A.535(3) non-capital aggravating circumstances, do not
allow sentencing above the statutory maximum sentence for the foundational crime as provided
in RCW 9A.20.021.
| If the jury finds, unanimously and beyond a reasonable doubt, one or more of the

facts alleged by the state in support of an aggravated sentence, the court. may
sentence the offender pursuant RCW 9/94A.535(3) to a term of confinement_up to

the maximum allowed under RCW 9A.20.021 for the underlying conviction ...

RCW 9.94A.537.

RCW 10.95.020 Aggravating Factors.and Absence of Mitigating Circumstances Are Similar
to Penalty Enhancements under RCW 9.94A.533, “Deadly Weapon” Enhancements

Aggravating factors under RCW 10.95.020, if found by a jury leave both the prosecution
and the trial court without options. The sentence is life in prison without release. RCW
10.95.030 (1). Absence of mitigating circumstances, if found by a jury, also result in a
mandatory sentence, death. RCW 10.95.030(2), RCW 10.95.080(1). Absence of mitigating. ’
circumstances is an aggravating factor which elevates the mandatory sentence to death.

When the jury finds the fact that there are not sufficient mitigating circumstances to merit

leniency, the sentence is death and “The trial court may not suspend or defer the execution or
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imposition of the sentence.” RCW 10.95.080(1).

Deadly weapon enhancements under RCW 9.94A.533 are mandatory and, once the fact
of possession of a deadly weapon or firearm is found by a jury the mandatory minimum
sentences apply and cannot be reduced by the court.

All firearm enhancements under this section are mandatory, shall be served in
total confinement, and shall run consecutively to all other sentencing provisions ...

RCW 9.94A.533(3)(e).
State v. Simms was decided th(: same month as State v. Siers. Justice James

Johnson, the author of Simms, joined in the Siers decision. Justice Alexander, the author of

Siers, joined in the Simms depision. In Simms, the Court reiterated that facts which mandatorily
increase punishment, such as deadly weapons enhancements, are essential elements of crimes
greater than the core crime and must be charged in the information. In Siers the Court held tha}t
facts which only allow the option of increased punishment, limited by the statutory maximum,
but do not mandate a greatér sentence need not be alleged in thé informatibn. There is no
possibility the Court in Siers intended to reverse its line of cases, including the near éimultaneous
Simms case, that mandatory sentence enhancers must be charged in the information.

An absence of mitigating circumstances mandates a sentence of death. Absence of
mitigating circumstances, if proved, enhances the sentence for aggravated murder from life
without release to death. It is like a deadly weapons enhancement (but far more severe and
intractable), and thus an absence of mitigating circumstances must be alleged in the information

charging aggravated murder.
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Oral Argument

The State requests that this motion be decided without oral argument. .There isno
authority for denying oral argument on a dispositive motion, particularly in a capital case.

Local Civil Rule 7 provides for oral argument on dispositive motions. CrR 8.2 provides
that CR 7 shall govern motions practice in criminal cases. There is no provision for denying oral
argument in CR 7 although telephonic argument is permitted “in the discretion of the court.” CR
7 (b)(5). Mr. McEnroe requests to appear in person in Court.

The instant motion is dispositive of the death penalty proceedings against Mr. McEnroe
and addresses issues of constitutional dimension not previously raised heré or decided by the
Court.

Oral argument allows for full airing of the issues and furthers the state constitutional
mandate of open court proceedings.

ADMINISTRATION OF JUSTICE. Justice in all cases shall be administered
openly, and without unnecessary delay. ' ’

Washington Const. Art. 1, § 10.
It appears the State needs to be reminded that in a capital case more, not less, caution

needs to be exercised in safeguarding a defendant’s right to due process.

We have in the past interpreted Const. Art 1 §14 to provide broader protection
than the Eighth Amendment ... Additionally, in interpreting the due process clause
of the state constitution, we have repeatedly noted that the Supreme Court’s

~ interpretation of the Fourteenth Amendment does not control our interpretation of
the state constitution’s due process clause.
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State v. Bartholomew, 101 Wn.2d 631, 639 (1984).

Mr. McEnroe requests oral argument and enough time to present the issues and to address
any questions the Court may have. Alleyne v. United States has not previously been considered
for its impact on Washington’s death penalty scheme. The potential influence of Alleyne’s
holdings is significant.

Since it appears the prosecution is not interested in oral argument. Mr. McEnroe has no
objection to the State waiving its own oral presentation.

If The Information Is Insufficient To Charge Capital Murder, Dismissal Of The Notice Of
Intent Is An Appropriate Remedy
Under the law of this jurisdiction, the sufficiency of an information or indictment
upon which an accused is charged may be properly challenged in some cases by a
motion to dismiss. In considering the sufficiency of an information or indictment,
however, we must keep in mind the rule that there is no presumption in favor of a
pleading charging a crime. Such a pleading must be definite and certain.
State v. Morton, 83 Wn.2d 863 (1974). See also, State v. Flieger, 45 Wn.App. 667 (1986),
overruled on other grounds. In chafging a crime, a prosecutor cannot simply recite the statute
alleged to be violated. Charging documents must cite specific facts it intends to prove in
support of each element of the crime charged. “Failure to provide the facts ‘necessary to a
plain, concise and definite statement’ of the offense renders the information deficient.” State v.
Nonog, 169 Wn.2d 220 (2010).
The State proposes that, should the Court find absence of mitigating circumstances is an

element of the greater crime of capital murder, it should be allowed to file an amended

information. Whether such an amendment is permissible is a complicated question. At best for
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the State, amendment would be within the Court’s discretion under CrR 2.1(d).
The proper remedy at this time is for the Court to dismiss notice of intention to seek the

death penalty because it is a meaningless appendage to the information charging only aggravated

murder.

DATED: Tuesday, November 12, 2013.
Respectfully submitted,

Katie Ross, WSBA No. 6894

Leo J. Hamaji, WSBA No. 18710
William Prestia, WSBA No. 29912
Attorneys for Mr. Mr. McEnroe
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APPENDIX F

Court’s Requests for Admission — Responses Submitted by Defendant
McEnroe (December 12, 2013) '

Court’s Requests for Admission — Responses Submitted by Defendant
Anderson (December 12, 2013)

Defendant McEnroe’s Motion to Strike State’s Unauthorized Surreply
Brief and Answers to Questions Made up by the Prosecutors
(December 16, 2013)

Defendant McEnroe’s Points in Response to State’s Objections and
Responses to Court’s “Requests for Admission” (Response to State’s
Unauthorized Reply Brief) (December 18, 2013)
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. URIMINAL DIVISION
KING COUNTY PROSECUTOR'S ORacE

IN THE SUPERIOR COURT of the STATE OF WASHINGTON

COUNTY of KING
State of Washington, No. 07-1-08716-4 SEA
No. 07-1-08717-2 SEA
Plaintiff,
VS. Court’s Requests for Admission
“Joseph T. McEnroe and Responses Submitted by:
Michele K. Anderson, ,
State of Washington: %/
Defendants. Defendant McEnroe:
Defendant Anderson: [ ]

Respond to each of the following questions with an answer of only ‘yes’ or ‘no.’

1. Are the elements of Murder in the First Degree set forth in RCW

0A.32.030(1)(a)? \(/es
2. Is the statutorily prescribed penalty for conviction of Murder in the First

Degree 240 months to life imprisonment with the possibility of parole?
e

State v. Anderson 07-1-08717-2 SEA / State v. McEnroe 07-1-08716-4 SEA Page 1 of 2



3. If, in addition to the elements set forth in RCW 9A.32.030(1)(a), the trier of

fact finds beyond a reasonable doubt one or more of the aggravating

circumstances set forth in RCW 10.95.020, is the defendant guilty of

Aggravated Murder in the First Degree? }/Q{ ¢

4. Upon conviction of the crime of Aggravated Murder in the First Degree, is

the statutorily prescribed penalty life imprisonment without the possibility
of parole? %Q .
5. Does the sentencing court have discretion to impose a penalty other than
life imprisonment without the possibility of parole? M )
6. If, after convicting a defendant of the crime of Aggravated Murder in the
First Degree, the trier of fact also finds beyond a reasonable doubt that
~ there are not sufficient mftigating circumstances to merit leniency, is the

statutorily prescribed penalty a sentence of death? %&S

7. Does the sentencing court have the discretion to impose a penalty other

than a sentence of death? 2\_\ )Q
SUBMITTED THIS l& day of Q@c. heer 20 |3

. Deputy Prosecutor/WSBA No.

Defer&m' l&t‘orney VWSBA No. é 87%

for Defendant zk]wf
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IN THE SUPERIOR COURT of the STATE OF WASHINGTON

COUNTY of KING
State of Washington, No. 07-1-08716-4 SEA
No. 07-1-08717-2 SEA
Plaintiff,
s, Court’s Requests for Admission
Joseph T. McEnroe and Responses Submitted‘ by:

Michele K. Anderson,
State of Washington: [_]
Defendants. Defendant McEnroe: []
Defendant Anderson: [X]

Respond to each of the following questions with an answer of only ‘yes’ or ‘no.’

1. Are the elements of Murder in the First Degree set forth in RCW

9A.32.030(1)(a)? 0{4# ))
2. Is the statutorily prescribed penalty for conviction of Murder in the First

Degree 240 months to life imprisonment with the possibility of parole?

7
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3. If, in addition to the elements set forth in RCW 9A.32.030(1)(a), the trier of

fact finds beyond a reasonable doubt one or more of the aggravating
circumstances set forth in RCW 10.95.020, is the defendant guilty of
Aggravated Murder in the First Degree?

4. __Upon conviction of the crime of Aggravated M_u_rder in the First Degree, is

the statutorily prescribed penalty life imprisonment without the possibility

of parole? ?22 ) . '
5. Does the sentencing court have discretion to impose a penalty other than

life imprisonment' without the possibility of parole? __ A/ o
6. If, after convicting a defendant of the crime of Aggravated Murder in the
First Degree, the trier of fact also finds beyond a reasonable doubt that

there are not sufficient mitigating circumstances to merit leniency, is the

statutorily prescribed penalty a sentence of death? l;z 2)

7. Does the sentencing court have the discretion to impose a penalty other

than a sentence of death? Z[ZQ

SUBMITTED THIS /2 dayof ficembes .20 /3

Deputy Prosecutor / WSBA No.

e KJ/WW/%///

[ =
Defense Attorney / WSBANo. _ J0Q4 S 27472
for Defendant_ Y "che e Mndiriin
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IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON ) No. 07-C-08716-4 SEA
COUNTY OF KING, )
) MOTION TO STIKE STATE’S
Plaintiff, ) UNAUTHORIZED SURREPLY BRIEF
) AND ANSWERS TO QUESTIONS
V. ) MADE UPBY THE PROSECUTORS
)
JOSEPH T. McENROE, )
)
Defendant )
- MOTION TO STRIKE

On December 5, 2013, the Court provided counsel for all parties a document entitled
“Court’s Requests for Admission.” The document contained seven straight-forward questions for
which the parties wére told by the Court to provide “an answer of only ‘yes’ or ‘no.”” In addition
to the written directions for counsel to answer “only ‘yes’ or ‘no,”” the Court orally directed
counsel not to expand on their answers. The Court also explained it entitled the questions
“Requests for Admissions” only as a handle (paraphrasing) — that is, for ease of reference. The

Court did not reference orally or in the document any court rule, and certainly did not purport to

MOTION TO STIKE STATE’S UNAUTHORIZED THE DEFENDER ASSOCIATION DIVISION
SURREPLY BRIEF AND ANSWERS TO KING COUNTY DEPARTMENT OF PUBLIC DEFENSE
QUESTIONS MADE UP BY THE PROSECUTORS 810 THIRD AVENUE, SUITE 800

SEATTLE, WASHINGTON 98104
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be serving counsel with discovery “Requests for Admissions” under CR 36, which applies only
to “a party” seeking admissions “upon any éther party.” The State’s objections based on CR 36
have no application to questions posed by the Court to counsel.

Tellingly, the State cites no authority prohibiting a coﬁrt from asking counsel to answer
questions relating to pending motions. Contrary to the tenor of the State’s argument, the Court’s
questions were directed equally to all part‘ies.1 Undoubtedly, the questions presented themselves
to the Court when reading the bﬁefs of the parties. Rather than spring the questions on counsel
for the parties at oral argument, which it would ha\;e every right to do, the Court posed them to
counsel prior to argument. This is a benefit to all counsel. Had the State answered the Court’s
questions as directed, it would have had the opportunity to expound on the answers at argument
but with the benefit of forethought.

Instead of lookjng at the language of the relevant statutes and answering the questions
“yes” or “no,” the State not only defied the Court’s clear direction not to expand its answers, the
State submitted eleven pages of argument which is nothing other than an unauthorized surreply
brief. Within the unauthorized brief, counsel for the State usurped the Court’s authority and
simply asked itself and answered questions they bélieve further their own agenda. The State’s
counsels’ disregard of the Court’s questio.nsv and direction exemplify the definition of

“insolence.”

There is no question the learned and highly experienced counsel for the State are aware that

'The State illogically accuses the Court of basing its questions “on the defendants’ arguments”. The questions are
based on the statutes.

MOTION TO STIKE STATE’S UNAUTHORIZED i THE DEFENDER ASSOCIATION DIVISION
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the rules do not permit a nonmoving party to file a surreply brief without leave of the Court. The

State did not seek or receive permission to file a supplemental brief on the merits.

CONCLUSION
The State's counsel refused to answer the questions of the Court as posed by the Court.
They defied the Court's clear direction not to expand on answers. Counsel cast th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>