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A. XSSUE 

Ignacio Cobos, the petitioner, appeared before 

the court for sentencing. At sentencing, petitioner 

"timely" and "specifically" objected to the calculation 

of his offender score. The sentenc.ing court did not --
conducted an evidentiary hearing, and sentenced peti­

tioner relying on the offender score his former attor-

ney and the State agreed at a previous hearing, on 

:remand, should the State be held to the exist.ing 

t•ecox·d? 

B. STATEMENT OF fBE CAi§ 

After petitioner was convicted, by a jury, the 

trial court set the sentencing hearing for January 

18, 2012. on January 12, 2012, petitioner filed 

a motion f~:>r self-representation .. On J'anuary 1 s, 2012, 

the sentencing court continued sentencing to January 

31, 2012. On January 31, 2012, the court, on its own 

motion, cancelled the sentencing hea.r:ing. On February 

&, 2012, petitioner filed a Defendant 9 s Objection 

to Continuance. 

on l"ebruary 7, 2012, petitioner appeared before 

the court for sentencing. Patitioner 0s attorney infor~ 

med the sentencing court that petitioner wished to 

represent himself far sentencing. At this hearing, 

petitioner's attorney and the state agreed to an offen-
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dar score of nine (9). Arguments took place on peti­

tioner's motion for self-representation, and the sen­

tencing court granted petitioner's motion, and an 

oral request for a one-week continuance. 

On February 14, 2012, petitioner, as the master 

of his lega.l strategy, filed a .w11itt.en obj action to 

his offender score, and oral.ly objected to ever;~{ prior 

conviction. RP 4-10; State v. Cobos, wn.App - -
(2013)(Cobos objected to every prior conviction) See 

Published Opinion at 7 

During the Valentine's Day sentencing hearing, 

-----------tht'!-s1mt-am:mq-m.mrr-a1Jkeet-etu~--stateT-"~ls;-rrigl'Tlana,---· 

do you want t.o be hc~ard as to c.r.i.minal history?n The 

State r:espondedt 

Well, Your Honor, I am looking at the defen­
dant•s Triple I, which does contain all of 
those chuges and convictions as a:t•ticn.;llated 
by ·the Court. It 8 s my understanding that the 
information fran Triple I comes fran the 
bcdd.ng. They have .included his ..... the defen ... 
dant 1s finc:rerprints and the defendant's iden ... 
tification,. so I -- I ..... have a good faith 
belief that the otriminal history that we've 
recite:l aocord.ing to that .is correct. Rl? 1 o-11 

And the sentencing court asked the respondent 

if the record was sufficient to proceed, and respondent 

1J.lHE COURT: Well, let me ask youl Do you thinlt 
the record is sufficient to p:t."''eeet1? 
MS .. HIGI-li,AND# I do, Your Honor. RP 11 

And the Court continued to address the respondent 



concerning the neoeaEd.ty to prove, by the p.rapondarance 

of the evidence, petitioner's prior convictions: 

THE COOil'I'S Okay,. If Mr. -- Ct'lbos does not 
agree ·to this, do we need .... you do not. be­
lieve we need to produce copies of the J&S's? 
MS. HIGHLA.l.'ID: ~Tell, :if the Cou1:t wants to 
continue this over· to this fall., I'll get the 
c'Opies of the ~1&S 1 s, RP1T -

Petitioner objected to a postponement, on tha 

g·rounda of his right to nspeedy sentencing." RP 20 

And the Court addressed tht.;, P<~titioner: 

'I'HE COURT: Okay. Mr, Cobos, I need a ''yes" or 
09no'1 from you. And let me ..... let me e,."'(plain 
to you where I an1 at th.is pi;:>int .• At the point 
that you we:t'e -- that ...... that l1.1e. Ro:t"ll'Klrough 
represented to the court that she ... _ that she 
agreed wrth-Ene e~tandaro range In t:ha odrili­
nal histc,:ry, which is set forth in the Judg ... 
ment & Sentence, aha was representing you. She1 
was your attorney. Now, under those cit.·oums ... 
tanoes it seems tt) me ·that really we•~ 

taM£~t t~triJtJ;~~:ile~!£; X0£ohfii~ ~tred 
·the ~tor to have pt'Oduoed, under these 
circumstances, the -~ the certified Judg­
ntant & Sentence. So I am prepared to procee'Cl 
today, We w.1ll s.!;:ta~nlt .£.~~ .t.~X, Nr., 
Cobos, But 'If W\!l £!21 I am going to -- ! ~ 
se¥5 SQ \niar the ~st~ that 
t.na . •J.n. . . stgt;x set forth 1!1 the J~t 
& Ben~ · s ACCURI\TE. Rl? 22 .. 23 
~ IIi. V'!P . ~ 

Petitioner, voiced his opinion: 

lv:I.Y opinion is that I don • t a.gree to that c;:~-1-
culation. of t .. ha offender score. so whatew~r 
she says, I just want to make sut"e that it's 
an .:1$0ti~ that I . put in lor"t.'h'e calcula ... 
tion of or endar aco:re. And .if the Court 
wants to continue the sentencing that • $ 
.:gg to the court, But I just "t<lant to note an 
objection. RP 23-24 

And the court stated: 
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, , , if you want ·to continue this for a cou­
ple ...... of for a we.ek so that counsel can bring· 
you the eertified Judgment & Sentence. But 
if you proo....... if you intent.:. to p:t."''Ceed. tooay 
·-And I will proceed today'if it's your de­
sire. -- I •m going to li'E?{l.y, as l"'.ls• Highland 
has, on the representation <)f your counsel 
last week.. H.P 25-26 

~mE <.."'UR"£: Ol<:.ay. so I just. need to hear fra11 
you, I -- I just need you to roake a decision. 
If you want to aont.i.nue this for a week, tl?e 
will do so. And the prosecutor has o:Efet~ed to 
produce the Judgment_& Sentence. If liE!! oo 
oot, WE 1 I.J, J?RDCEED ON THE RECa.tm tfiat we"'Vo 
got,. 

THIJ.: PEI'J.TIONF..R: Y.our Honor 1 the only thing 
I can say is that I submitted my objection 
to the offender score and I at"li objecting to 
any continuance. RP 27 

-- ~-·--- -- ---·-- ------ -Tne- pet:itiotler-· wi~s Sent.:snoe~wl-flf--ail.Cf:tfeooer·---~ ---· 

score of nine (9). 

on or about March 12, 2013, respondent filed 

a motion to supplement the record, asking the Court 

of Appeals, to allow the State to introduce certified 

judgment and sentences of petitioner•s prior convic~ 

tiona. Arguments took place, telephonically, on April 

24 1 2013. On April 25 1 2013 1 the Honorable Court Com­

missioner Monica Wasson issued a Commissioner's Ruling 

denying the State's motion to add the certified copies 

of petitioner's prior convictions. 

Petitioner timely appealed, and the court of 

Appeals, Division III, remanded fot resentencing and 

allowed both the State and peti tionet• to supplement 



\ 

the record •. 

Petitioner timely petitioned for discretionary 

review. And on April 30, 2014 1 this Court granted peti-

tion for review, and directed the parties to file a 

supplemental brief within 30 days. 

on May 30, 2014, respondent moved the Court to 

Emb:md the time, and t.ime was mctended to June 30, 

2014. 

C., ARGOf1E~lT 

Should the State be held to the existing record 
o:tt be q:J.ven a 11 seognd iilte 'oi the ai'PPi~?*' 

~------ _ -~ _____ In _t.n~___pt·~lesnt.___Q~sa, it is crystal_ q_!_~a_J:__j;b_at 

the petitioner objected to every single prior convict.i ... 

on. It is further, crystal clear,. that because petitio· 

ner's prior convictions controlled his offender score, 

petitioner • a objeotions W!ltQ m~terial .. :t>"urthsrmore, 

it is crystal clear, that the sentencing court relied 

on the material facts to which petitioner objected 

when the court determined petitioner's sentence. Publi~ 

shad Opinion at 7 

RCW 9.94A,.530(2) alearl~: stabss in pertinent part: 

• • • tvhere thf:-"1 defendant disptd::.es material 
facts, the court must either .!!2!:. 
consider the fact or grant an evidant.ia:ry 
hearing on tl1e point. • • , 

In the present case, the appellate court held 

that: 91 When a conv:Lct..:ed defendant disputes facts mate-

-s ... 



rial to his sentencing, 'the court must either not 

c;:ons*der the fact or grant an evidentiary hearing on 

the point.'" (citing RCW 9.94A.S30(2); accord State 

v. Cadt-Ja.llader, 155 wn.2d 867, 874, 12.3 POI3d 456 (2005)) 

And acknowledged that the petitioner: ''Cobos also 

shows the facts to which he objected were material. 

Cobos objected to every priot· conviction. Because the 

prior convictiorts control his offender score, h.is objeo-

tiona are matarial ••. Published Opinion at 1 

Therefore, the sentencing court e~red in consi ... 

daring unrpoven prior convictions in the calculation 

--o~ petu-i-Onetit-•s-·offenaer-scoret and tl\erefore-,--tlle _______ ·---- -~---

respondent does not 
~ ~ 

gets a "second bite of the 

apple." State v. Lopez, 147 wn.2d 515, 55 P.3d 609 

(2002) And therefore, this Court shall reverse the 

court of appeals dec!s.ion as to given the respondent 

a "second bite of the apple," 

In the present case, the court of Appeals held 

that the sentencing court erred when it failed to hold 

an evidentia~y hearing: 

"In short, the sentencing court::. !!!!!! when ;i.t 
failed to hold an evidentiaty hearing and ins­
tead relied on mated.al facts to which CObos 
objected." PUblished Opinion at8 · · 

RCW 9.94A.530(2J crystal olea~ states, in pertinent 

part that: " .... Where the defndant dtseut!!! mater.ial 

facts, the court 
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fact OR grant an evidentia.ry hearing on the point. -
n .. . .. In the pres~nt case, it is crystal clear that 

the sentencing court relied on me1terial facts to which 

petitioner objected when the sentencing court determined 

petitioner's sentence: 

The sentencing court relied c..1n the material 
facts to which CObos objected when deterrot ... 
ning his sentence. Published. Opinion at 7 

Therefore, it is crystal clear that the sentencing 

court erred in considering the material faats that 

pet.itJ.oner disputed,. and therefore, the State shall 

be held to the existing record. And not given a "second 

In the present case, the state, represented by 

a well ... expa.rien.ced deputy prosecut:.ot~ should have known 

that the state had the responsibility to prove, by 

the preponderance of the evidence, petitioner's prior 

convictions. The State, at the Valentine 8 s Day senten-

oing hearing agreed that the record before the senten­

cing court was sufficient to proceed to sentence the 

petitioner: 

THE COURTs Well, let me ask you: Do you think 
the record is sufficient to proceed? 

MS,. HIG:trJ\ND: I do, Your Honor. RP 11 

.THE OOURT: Okay,. If M'J:' ........ Cobos does not 
agree to this, do we need ...... you do not be­
.lieve we need to ptoduca copies of the J&S • s? 

MS. HIGHI..AND: Well, if the Court wants to 
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continue this over to this fall, z•11 get the 
<fl0p1es of the a&s's. .....,-,.,--

Therefore, the State shall be held to the existing 

.record, and this Honorable Court shall reve.rsa the 

court of Appeals decision givi.n.g the state a "second 

bite of the apple," state v. taee!, 147 wn.2d 515, 

55 P.3d 609 (2002) 

In State v, Loee~, after the court of Appeals, 

Div.ision III, remanded for t•esentencing on thct ex.tatlns 

:r;ego:r:a, the State pet! tioned for discretionary review 

on the "sole'' issue of whether the court of Appeals, 

Division III err~d when it remanded for resentencing 

without; providing the state an opportunity to presen.t 

evidence of Lopez's prior convictions on remand, and 

this Court held that: "Where the defendant raises a 

specific objeot.ion and • the disputed issues have been 

fully argued to the sentencing court, we 

State to the -- $X.isttng excise the 

unlawful portion of the sentence, and remand for rasen-

tencing ~~thout allowing further evidence to be 

adduoad.tn (citing State v. Ford, 137 Wn.2d 472, 485 

(1999)) 

The present case is "identical" to Lopez case, 

with the exception that petitioner represented himself, 

and Lopez had an attorney, hot-1ever1 petitione.r timely 

and specifically objected to tha calculation of his 
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offender score, and in Lopez, his attorney objected, 

and therefore, the present case is different from state 

v. Bergstron:i, 162 Wn. 2d 87 ( 2007) 1 because in Bergstrom, 

Mr .. Bergstrom made a pro se objection and he was repre-

sented by counsel, however, in stat~ v. Ber2strom, 

this Court provided three approaches to analiza the 

issue in question hereint 

Fl.rs,t., if the state alleges the existence of 
prior convictions at sntencing and t..he defen ... 
dant fails to SP£.-:lCifioally object, before the 
imposition of the sentence, .then the case is 
remanded for resentencing and the State is 
permitted to introduce new evidence. 

Second., if the defendant does· specifically__ 
ol53ects dw:ing the sentencing hearing but the-------- -
State fails to produce any evidence of the 
defendant's prior convictions, then the state 
may not present new evidence at resen~..ncing. 
After the defense specifically objects, put ... 
t.ing the sentencing oourt on notice that the 
state must present evidence~ the state is held 
to the initial record on remand. 

Third, if the State alleges the ex.istence of 
prior convictions and the defense not only 
fails to specifically object but agrees with 
the state's depiction of the defendant's cri­
minal history_. then the defendant waives t.he 
right to challenge the criminal histoty after 
sentence i.s imposed .. 

The:refore, following this excellent guidance by 

this Court, the second approach (if the defense does 

specifically objects during the sentencing hearing 

but the State fails to produce any evidence of 

the defendant•s prior convictions, then the State 

not - present new evidence) should be applicable 
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to the instant case. The second approach, crystal 

clear require.s an obj action frorn the defense. In the 

p:resent ca.se, the petitio.nar, In .P:r:opt'ia Persona, 

objected,. Therefore, the State may not present new 

evidence at resentencing, and t:his court shall re.verse 

the Court of Appeals decision giving the state a "second 

bite of the apple." 

And add a fourth approach to cover a situation 

to7hen the defendant is representing himself: 

Fotu:th, if a self-represent~ed defendant does 
specifically objects during the s~<mtencing 
hearing but the State fails to produce any 
evidence of the self-represented defendant's 
priors convictions, then the state may not 
present new evidence at resentencing. 

Otherwise, the second approach will prejudice 

the petitioner because petitioner choose to exercise 

his Const:.itutJ.onal right to represent himself. 

Pursuant to RCW 9,. 94A.500 ( 1), the sentenc.:lng court 

is required to make a final decision as to defendant's 

criminal history, pcaarding to the convictions that 

W$h HOVen, bJ[ the ereeondet"ance of.the ~viden<:e, 

and specify, on the record, the convictions it found 

to exist. 

In the present case, the sentencing court did -
not made a final decision as to petitioner's criminal 

history. The court simply relied on petitioner's ex ... 

counsel agreement with the state as to an offender 
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score of nine, and ignoJ:ed petitioner's time.ly 

and specific objection, instead of holding an evidentia­

ry hearing, ~herefore, petitioner•s due process was 

vj.olated, as constitutional due process :reguir$,$ the 

State to meet its burden of proof, at sentencing. -
State v. LOJ2e~, 107 tl\7t1.App 270 ( 2001) 

The sentencing court had the po'!.~Jer and authority 

to hold an evidentiary heating and/or continue the 

sentencing hear.ing1 and .it choose to sentenced the 

petitioner considering the disputed material facts: 

THE COUR'l': Okay .. L\1r., Cobos, I neecl a nyes" o:r 
"non from you. And let me -- .let me explain 
to you where I ant at this point. l\t the point 
that you were-- that ...... that Ms. Rosborough 
represented to the Court 'that she-- that she 
agreed with the standard range in the crimi­
nal history 1 which is set forth in the Judg .. 
ment & sentence, she was representing you. She 
was your atto:r.t'ley. Now, under those circums ... 
tances it seems to me that :really 'We're 
walki!£ the extra tll~l,e for ygu hare. • • • 
I don thtnk tE1 s it!! t.o have ;requtt"ed 
the pt'OMOUtot' to have pn1lduoea, under these 
circumstances, the-- the certified JUdg ... 
ment & Sentence. So I am prepared to p~ 
today. t'Je wilJ.: ~·~·rex, Mr. 
Cobos. But *s ~am going to -- I am 
go1n; to ~ uneter the ~tanding' that 
the Ol'J.minal b.:l.ef:.o:t:y sat fcrth J.n the 3udgment 
& Sentenoe if ~. RP 22-23 

THE COURl': okay •. so I just need to hear from 
you. I ..... I just need you to maf't.e a dt."Cision. 
If you want to continua this for a week, we 
will do so. And the prosecutor has offered to 
produce the Judgment & Sentence. lf ~·do 
S 1 WE 4 Lt PROCF.JFJD 011 'niB R.OOJRO tha. wet ve 
got. RP 27 
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'rhe trial court must conduct a sentencing haar:ing 

before imposing a sentence on convicted defendant. 

state v. Cobos, wn.App (2013)(citing RCW 9.,94A,530 
-- -

(2); state v. Bunlez, 175 wn.2d 901, 908, 287 P.ld 

584 (2012)) At the sentencing hearing, the state 

bea_rs !!!!. butrden t.o prove the existence of prior convic­

tions !!I..! Rl."eeondel\"ance of the evidence. Id, (citing 

Stat.e v, MenCioaa,, 165 wn.2d at 9!20) At the sentencing 

the record before the sentencing court 

the criminal determinatton, Id.. (citing State v. Ford, 

And the beat evidence of a prior 

conviction is a certified copy of the judgment. Id. 

(citing State v, Lopez, 147 wn.2d at 519) 

In the present case, the State•s bare assertions, 

supported by the so-called Triple r document, which 

not. -- introduced as evidence, does - NOT -
satisfy the State's burden to prove petitioner•s prior 

convictions. Therefore, the state shall be held to 

D • fiNC,J:!USXON 

The state conceded that the petitioner objected 

to his offender score (Published Opinion at 2). The 

court of Appeals held that the setenoin9' court e:r:red 

when it failed to hold an evidentiary hearing· and 

instead rali.ed on material facts to which petition.er 
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objected,. (Published Opin.ton at 8) RCW 9.94.A.530(2) 

states in part.inent pa:r:t t.hatt nwhen the defen.dant, 

diseutes material .facts, the cotu·t must e!.ther net 

oonside.r: the fact Gl:' grant an e.videntia:r.y hea:t:·ing: 

on the point .• 91 1'herefora1 based on the foregoing, this 

Court shall reverse ·the Court of Appeals, Divisj,on 

III decision allowing the State t.o supplement t:he 

recort,, and remand for resentencinc;y without giving 

the State a nsecond bite of the appla.·u To glorify 

this Court's prior decisions. 

DATED THXS 27th day of .June, 2014, 

--~----- ···-~----·-·-----------~----~--- Respectffil""ly su.omn::tea,-----------·-
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Case No. 89900-2 

:tN ACCORDANCE WITR 28 USC § 1146 1 I decla.re that 
on-this data,. I mailed the following documents: 

A. Petitioner's Supplemental BriefJ 
B,. Declaration of Service by Mail; and 
c. cover Letter 

direoted to: 

Ronald R. carpenter 
supreme court Clerk 

P.o. Box 40929. 
Olympia., WA. 98504 

and served a copy to: 

---- ----··-- --- ------- -----ca.roleL-;·-atgn1:an:a--·--·----------­
oaputy Prosecutor Attorney 

P.o. Box 37 
Ephrata, WA. 98823 

DATlilD THIS 27th day of June, 2014. 

~~ I~oCObOS 


