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IL SUPPLEMENTAL ARGUMENTS

A. The Trial Court’s Ruling Violated the Fifth Amendment.

During its deliberations, the jury sent a note asking the court, “Can
we use as ‘evidence’, for deliberation, our observations of the defendant’s—
actions—demeanor during the court case[?]”! The trial court instructed the
jury, “Evidence includes what you witness in the courtroom.”? The court of
appeals conceded that this instruction was “overbroad” and would allow the
jury to consider just about anything in the courtroom as evidence, including
the defendant’s demeanor and silence:

Initially, we note that the trial court's instruction was

improper in its overbreadth. The State cites no authority for

the proposition that anything a jury witnesses in the

courtroom constitutes evidence. And many things a jury

might witness in the courtroom would not constitute

“gvidence.™

Despite conceding its overbreath, the court of appeals held that this
instruction did not violate Mr. Barry’s right to testify, holding that Mr. Barry

was not “compelled”—within the meaning of the Fifth Amendment—

because Barry had “full control over how he acted in the courtroom.*

! Clerk’s Papers (CP) at 115,

2CPat 115,

3 State v, Barry, 179 Wn. App. 175, 178-79, 317 P.3d 528, 530 (2014) review granted,
180 Wn,2d 1021, 328 P.3d 903 (2014)

Y1d,



But, as argued in his Petition for Review, this definition of
“compelled” is far too narrow. In fact, such a narrow definition of what
constitutes “compelled” testimony contradicts the Fifth Amendment
precedent of this Court and the U.S. Court of Appeals.

1. Federal Case Law

“The Court has . . . plainly ruled that it is constitutional error under
the Fifth Amendment to instruct a jury in a criminal case that it may draw
an inference of guilt from a defendant's failure to testify about facts
relevant to his case.” Over 50 years ago, in Griffin v. California, the U.S.
Supreme Court declared, for the first time that “[t]he Fifth Amendment . ..
forbids either comment by the prosecution on the accused's silence or
instructions by the court that such silence is evidence of guilt.®

In Griffin, the court instructed the jury that it could, but was not
required to, consider that silence as evidence of the defendant’s guilt. The
instruction authorized the jury to use such silence to evaluate the strength

of the State’s evidence,’ in addition to allowing the jury to consider that

* Baxter v, Palmigiano, 425 U.S. 308, 317, 96 S.Ct. 1551, 1557, 47 L.Ed.2d 810 (1976);
Griffin v. California, 380 U.S. 609, 85 8.Ct. 1229, 14 L.Ed.2d 106 (1965).

¢ Griffin v. California, 380 U.S. 609, 614-135, 85 S.Ct. 1229, 1233, 14 L.Ed.2d 106 (1965)
7 1d, (telling the jury that it could “take that failure into consideration as tending to
indicate the truth of [the State's] evidence.”).



silence in determining the defendant’s credibility if he “fails to deny or
explain...particular facts within his knowledge.”®

The court of appeals here, however, failed to recognize the holding
in Griffin. Instead, the court of appeals rejected Mr. Barry’s comparison of
his case (involving a jury instruction) and similar cases that involve
improper argument by counsel in violation of the Fifth Amendment. But
as Griffin made clear over 50 years ago, there is no logical distinction
between these two mistakes, especially when viewed in light of the facts

of this case and specific Washington case law, discussed below.

2. Washington State Case Law

In Easter, this Court had to decide whether the Fifth Amendment
right to self-incrimination applied even before Miranda warnings were
given so as to prevent a police officer from commenting on his pre-arrest
silence during trial.” In doing so, this Court rejected an almost identical
argument by the State in the context of “compelled” testimony in the context
of comments on the accused’s pre-arrest silence;

The State argues pre-arrest silence may be used to support

the State's case in chief because the Fifth Amendment is

designed to deal only with “compelled” testimony, and
Easter was under no compulsion to speak at the accident

$380 U.S., at 610, 85 S.Ct., at 1230 (“as indicating that among the inferences that may be
reasonably drawn therefrom those unfavorable to the defendant are the more probable.”).
% State v. Easter, 130 Wn.2d 228, 240, 922 P.2d 1285, 1291 (1996) (quoting State v.
Fencl, 109 Wis.2d 224, 237, 325 N.W.2d 703, 711 (1982)).



scene prior to his arrest. . . . We decline to read the Fifth

Amendment so narrowly as the State urges. An accused's

right to silence derives, not from Miranda, but from the Fifth

Amendment itself.? The Fifth Amendment applies before the

defendant is in custody or is the subject of suspicion or

investigation. The right can be asserted in any investigatory

or adjudicatory proceeding.'”

Here, just as in Easter, the court of appeals adopted a definition of
“compelled testimony” that was far too narrow. As this Court held in
Easter, just because the Easter was under no “compulsion to speak at
trial,” did not mean that the comments on his pre-arrest silence did not
violate his right to testify. Easter, just like Mr. Barry decided not to testify.
Accordingly, the jury was not entitled to consider his silence—a form of
demeanor evidence—"as substantive evidence.”!!

Notably, such a narrow definition of what constitutes “compelled
testimony puts the accused into a “veritable Catch-22 Situation” in which
the “individual is compelled to do one of two things—either speak or

remain silent,” In the end, neither Easter nor Mr. Barry were given “po

choice that [could] prevent self-incrimination.'>

Finally, holding that Mr, Barry’s right to not testify was violated is

supported by the purposes of the Fifth Amendment and the right against

10 State v. Easter, 130 Wn.2d 228, 237-39, 922 P.2d 1285, 1290 (1996) (citing Kastigar

v. United States, 406 U.S. 441, 444, 92 8.Ct. 1653, 1656, 32 L.Ed.2d 212 (1972)).
1) ld

12 Id



self-incrimination. As this court recognized in Easter, “The purpose of the
right is to make the government obtain evidence on its own, and ‘to spare
the accused from having to reveal, directly or indirectly, his knowledge of
facts relating him to the offense or from having to share his thoughts and
beliefs with the Government.”!® The right exists to put the entire load of
producing incriminating evidence on the State “by its own independent
labors.”!* Applying the right more generally supports this policy.'?

Here, as it was applied more generally to pre-arrest silence in
Easter, the Fifth Amendment must be applied more generally to preserve
the right to not testify here. The jury asked a specific question to the court,
“Can we use as ‘evidence’, for deliberation, our observations of the
defendant’s—actions——demeanor during the court case[?]” Though this
question would naturally include Mr. Barry’s silence, the court,
nevertheless told the jury that it could. This instruction did exactly what
the Fifth Amendment is desired to prevent: it forced him to “indirectly”

“reveal . . . his knowledge of facts relating him to the offense” to the jury.

B3 State v. Easter, 130 Wn.2d 228, 241, 922 P.2d 1285, 1292 (1996) (quoting Doe, 487
U.S. at 213, 108 S.Ct. at 2349)).

Y Id, {quoting Miranda, 384 U.S, at 460, 86 S.Ct. at 1620).

5 14



. CONCLUSION

For the reasons stated above, this Court should accept review.

Dated August 29,2014 .. .. .

i

" Mitch Harrison
Attorney at Law
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