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Petitioner W.B. Mobile Services, Inc. submits the following reply
memorandum in support of its motion to strike pursuant to RAP 17.4(e).

The question of whether “excusable neglect” should be abandoned
as an element of CR 15(c) relation back analysis is not properly before this
Court. In its petition for review, W.B. Mobile asked this Court to decide
whether, if the statute of limitations as to a “John Doe” defendant is tolled
under RCW 4.16.170, a plaintiff must also satisfy the requirements of CR
15(c) in order to substitute a named defendant for the “John Doe.” If the
Court answers in the affirmative, then the only remaining question is
whether the necessary elements — including excusable neglect — for
relation back have been met.

Powers suggests it is “reasonable” to allow him to argue that
excusable neglect does not belong in a CR 15(c) analysis simply because
W.B. Mobile has challenged whether he can satisfy that element. He is
incorrect. Powers is asking this Court to change the law and overrule its
previous decisions in North St. Ass'n v. Olympia, 96 Wn.2d 359, 635 P.2d
721 (1981); Tellinghuisen v. King County Council, 103 Wn.2d 221, 691
P.2d 575 (1984); Stansfield v. Douglas County, 146 Wn.2d 116, 43 P.3d
498 (2002); among others, without having to make any showing under
RAP 13.4(b). A request to overrule long-standing decisions is not the type

of issue that can be raised for the first time in a supplemental brief.



It is true that Powers asked the Court of Appeals to eliminate
excusable neglect from a CR 15(c) analysis, but he also acknowledged that
“inexcusable neglect has become a fourth ground for denying relation
back in Washington case law[.]” Powers App. Briefat 25 and 27. Indeed,
Powers went to great lengths to argue that his conduct did not amount to
inexcusable neglect. Powers App. Reply Brief at 17-23. Regardless,
nothing in Powers’s Court of Appeals briefing excuses his failure to raise
the question of whether excusable neglect should be law in an answer to
W.B. Mobile’s petition for review, for two reasons. One, this is not a
proper argument to have made to the Court of Appeals. See, e.g., Perrinv.
Stensland, 158 Wn. App. 185, 200, 240 P.3d 1189 (2010) (“Only our
Supreme Court can decide that the ‘inexcusable neglect’ factor should lose
its place as an independent basis for denying relation back under CR
15(c).”). Two, this argument was not reasonably developed below
because the Court of Appeals ultimately determined that CR 15(c) was not
applicable given its holding that the statute of limitations had been tolled.

Finally, a determination of whether excusable neglect is properly
part of a CR 15(c) analysis is not necessary to reach a proper decision in
this matter. W.B. Mobile has asked this Court to decide whether CR 15(c)
applies in this case and, if so, whether Powers has met the elements,

including excusable neglect, for relation back. Accordingly, this Court



need only decide whether Powers has demonstrated excusable neglect, not
whether excusable neglect should be considered in the first instance.

Powers did not file an answer to W.B. Mobile’s petition for
review. He may not raise a new issue (particularly an issue that requires a
change in the law) in his supplemental brief and deprive W.B. Mobile of
the opportunity to address it. 'W.B. Mobile respectfully requests that this
Court grant its motion to strike and decline to consider the issues raised in
section II(3) of Powers’s supplemental brief.

Dated thisoﬂ day of September, 2014.
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