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L Introduction

At issue in the case before this Court is the scope of the corporate
attorney-client privilege, the importance and vitality of which this Court
recently emphasized in Youngs v. Peacehealth, 179 Wn.2d 645, 316 P.3d
1035 (2014). The underlying case arose from an injury to a high school
student-athlete during a football game in 2009. Matthew Newman
received serious, permanent brain injuries while playing quarterback for
the Highland School District’s football team.

During the resulting lawsuit, the plaintiffs’ attorneys have
aggressively and persistently sought to discover the communications
between the Highland School District’s attorneys and the coaches whose
conduct is directly at issue in the case. Even though the coaches
subsequently left employment with the School District, the
communications between the School District’s attorneys and the coaches
should be protected by the School District’s corporate attorney-client
privilege.

This Court should take this opportunity to announce the clear rule
that the attorney-client privilege extends to such conversations between
counsel and former employees whose alleged negligent acts and omissions

give rise to a personal injury lawsuit against their former corporate



employer, which in this case is a municipal corporation school district.
The Highland School District asks this Court to reverse the trial court’s
decision of January 28, 2014, denying the School District’s motion for a
protective order.
IL. Assignments of Error

1. The trial court erred in its order of January 28, 2014, by
applying the incorrect legal standard relating to the attorney-client
privilege and denying the Highland School District’s motion for a
protective order,

Issues Pertaining to Assignments of Error

1. Are communications between a school district’s attorney
and the coaches who have direct knowledge of the facts and circumstances
giving rise to the plaintiffs’ claims, and whose actions are alleged to have
triggered the liability to the plaintiffs, protected by the school district’s
corporate attorney-client privilege, even if the coaches are no longer
employed by the school district?

III.  Statement of the Case

This case involves injuries that occurred during a high school
football game on Friday, September, 18, 2009. Student football player
Matthew Newman received a late, hard hit during the overtime period of

the game, from which he developed an acute subdural hematoma causing



him to experience a neurological emergency during the game. (See, CP 4
at 912.1; CP 6-8 at 7 2.11-2.16, 3.1.1; Appendix A31 at 17:8-23.)
Matthew received immediate medical attention at the field and he was
then transported to the Yakima Valley Medical Center emergency room,
(CP 7-8 at § 2.16.) Tragically, the injury resulted in a severe, permanent
brain injury, but fortunately, Matthew did not die as a result. (CP 8-10 at
993.1-3.3))

The plaintiffs’ attorneys waited nearly three years to file the
lawsuit against the Highland School District. (CP at 3-11.) It is notable
that the plaintiffs included as parties neither the present Highland School
District coaches, nor the former coaches, even though they claim the
coaches are the negligent actors for whom the School District is
vicariously liable, (/d.) The plaintiffs’ attorneys are highly experienced
and tenacious, and one can only assume that the failure to sue the coaches
individually was a tactical decision, not an oversight.

There are significant disputes about the facts surrounding the
football practice, the game itself, and the injury, Naturally, those disputes
will be decided by the jury and are not at issue here, For the purpose of
understanding the case, though, it is important to know more about the

nature of the plaintiffs’ legal and factual assertions.



The plaintiffs claim that Matthew’s injury was the result of what
has been referred to as a “secondary impact syndrome.” (See, Appendix at
A37 at § 3.) Inits simplest form, the disputed syndrome involves a player
who sustains a concussion, and then returns to play before the concussion
is healed. Then a second head impact occurs, causing serious brain injury.
The syndrome theorizes that the damage done by the second impact is
more significant than would otherwise be expected, due to the unhealed
first concussion.

Although there are significant facts to the contrary, the plaintiffs
claim they can show that Matthew received a concussion during practice
the day before the fateful game, They further claim that the coaches knew
about the concussion, but they negligently allowed Matthew to play while
he still had symptoms from the concussion. In essence, the plaintiffs claim
that the coaches violated the Lystedt Act, RCW 28A.600.190, which
describes the method for dealing with suspected head injuries.

The plaintiffs must prove several independent facts to establish
that Matthew's injury was from a “secondary impact syndrome,” as
opposed to a different type of closed-head injury such as a sudden, large,
subdural hematoma. The plaintiffs must convince the jury that Matthew
suffered a concussion during practice the day before the game; that the

coaches were aware that Matthew had symptoms of a suspected



concussion, and that the coaches ignored the standard of care set forth in
the Lystedt Act and allowed Matthew to play in the game the following
day. (/d. at A174-A175, 99 19-21.)

The Lystedt Act requires that, if coaches are aware or suspect that
‘an athlete is suffering from a concussion, then the athlete must not be
allowed to continue to play and can only return to play after being cleared
by a trained health care provider. RCW 28A.600.190. Consequently, the
key to the plaintiffs’ “secondary impact syndrome” theory against
Highland School District is to vilify the coaches. Unless the plaintiffs can
establish that Matthew suffered a concussion during practice the day
before the game, and that the coaches knew he was suffering from
concussion symptoms (both of which are contrary to significant evidence),
then the plaintiffs’ claims faii. Such a pre-existing and unresolved
concussion is the critical hallmark of the “secondary impact syndrome.”
(/d. at A174-A175, 9 19-21.)

The School District will present compelling evidence that
plaintiffs’ negligence claims, and the evidence the attornéys contend
support those claims, are simply untrue. Matthew was not injured during
practice and, unbeknownst to Matthew’s coaches, he hurt himself while
playing catch with friends after practice. (Jd. at A40:1-21-A46:12.)

Matthew’s girlfriend, Lisa Sorensen, testified that she talked to Matthew



the evening after practice, and Matthew told her that he was playing ball
with his friends after practice, and he hit his head. Matthew told Lisa that
he had a headache as a result. Ms. Sorensen further testified that Matthew
told actually told her that he was going to hide the injury from the
coaches, because he knew that they would not let him play in the big, rival
game the next day if the coaches knew or suspected he had sustained a
concussion. (1d,)

The coaches had no knowledge of Matthew getting any injury to
his head, either during or after practice. (See, Appendix at A34:22-
A35:13; AS1:5-12, A52:16-A53:3; AS8:12-A59:3, A61:11-18, A62:6-23;
A66:21-A67:21, A68:5-21; A70:16-A71:20.) Any evidence to the contrary
has either been fabricated or “suggested” to Matthew’s former teammates,
who obviously would like to help Matthew as a result of his catastrophic
injury.

In fact, one of the players who was carefully coached and
interviewed by the plaintiffs’ attorneys later testified at his deposition that
the coaches knew Matthew suffered a headache during practice. That
player has since specifically recanted his testimony that the coaches knew
Matthew had a headache. (Jd. at A73:19-A74:19; A81.) Likewise, the
teammate who actually tackled Matthew during the practice play in which

the concussion supposedly occurred — the player who was in the best



position to see what happened — does not agree with the plaintiffs’ claim
that Matthew was injured during the play. (/d. at A83:3-A86:10, A87:13-
A88:15))

Another of the players who was “interviewed” by one of the
plaintiffs’ attorneys has since directly accused that attorney of misleading
him. The attorney misled the player about the attorney’s identity, and the
attorney told the player that he was a brain surgeon doing medical
resecarch. The player was angry when he learned that the person who
introduced himself as a medical researcher was actually a lawyer
representing the plaintiffs for the purpose of bringing a lawsuit against the
Highland School District. (/d. at A90:15-A94:1.) That same player
testified that the written statement the plaintiffs’ attorneys following the
meeting does not represent what the player actually told the “brain
surgeon.” (Id. at A165-A166.) Not surprisingly, and in violation of Civil
Rule 26(b)(4), the audio recording of this player’s statement has been
destroyed by the plaintiffs’ attorneys, so there is now no way to compare
what the player actually said with the written statement created by the
plaintiffs’ attorneys. (/d. at A182.)

Other players interviewed by that same attorney have also testified
that the attorney misrepresented himself, telling the players that he was a

person doing medical research, and that he was working with the



Seahawks to help prevent future catastrophic football brain injuries. (Id. at
AT75:21-A77:17; A96:20-A97:16; A99:11-A100:17; A102:5-15; A104:24-
A105:13.)

Contrary to the plaintiffs’ attorneys’ claims, Matthew did not
suffer a concussion during practice, nor did he exhibit a headache or any
other symptoms of a concussion during practice. None of the coaches had
any reason to suspect that Matthew suffered a concussion during practice,
and they had no reason to restrict him from playing in the game. The
coaches were well aware of the details of the Lystedt Act, and had there
been any reason to suspect the Matthew was injured in practice, they
would not have allowed him to play in the game. The coaches would also
have notified his parents of the suspected injury. (Id, at A174-A175,
21-22; A34:22-A35:4; A58:12-A59:3, A60:11-21, A61:11-18, A62:6-23;
AS51:5-12, A52:16-A53:3; A66:21-A67:21, A68:5-21; A70:16-A71:20.)

The compelling facts show that Matthew injured himself after
practice, and he actively concealed his headache from the coaches and
from his parents. (/d. at A40:1-A46:12.) Notwithstanding Matthew’s
concealment that evening after practice, however, the parents did see signs
and symptoms of a possible head injury. (Jd. at A107-A108.) The
Highland School District taught Matthew’s parents, and the other parents

of student-athletes, what symptoms could indicate a possible head injury.



The parents saw such signs the evening after practice. (/d. at A109-A116.)
The parents did not, however, notify the coaches of what they saw, nor did
they seek medical intervention for Matthew. (/d. at A130:1-5.) The
plaintiffs’ theory stands in stark contrast with many facts in the case, and
though the injury was very unfortunate, it is clear that the parents, and
Matthew himself, are responsible for the injury. (/d. at Al75, § 22.)
Matthew failed to tell the coaches that he had a headache as a result of a
playing around after practice (and he hid it from them), and the parents
failed to report to the coaches their observations that Matthew was out of
character, highly reactive, very upset, and extremely agitated the evening
after the practice. (Id, at A106-A108; A118:12-A129:3; A132-A144:1.)
This case presents an exceedingly unfortunate injury to a nice young man,
but the “facts” as presented by the plaintiffs and their attorneys are
misleading and untrue.

As this Court can easily see, the knowledge and actions of the
former coaches are at the center of the disputes in this case. In its defense
of the case, the Highland School District’s attorneys have met with the
former coaches and discussed the facts and circumstances of the practice
and the game. Those communications should be protected by the corporate

attorney-client privilege held by the School District.



During discovery, the plaintiffs’ attorneys have aggressively
sought to obtain the actual communications between the Highland School
District’s attorneys and the School District’s former football coaches. (Jd.
at A36-A37.) The coaches, who are no longer employed by the School
District, are the individuals with the best knowledge of the events, and
whose actions allegedly triggered the liability. (/d. at A50:3-22; A64:13-
18, A65:5-16; A55:10-A57:5; and A32:11-A33:19.)

The plaintiffs served interrogatories asking for ‘“any
communications between [the coaches] and anyone employed by ... the
law firm ..., relating to Matthew Newman and/or the instant lawsuit....”
({d. at A41). The plaintiffs also requested production of “all
communications, in any fbrm, between” the coaches and the School
District the law firm, including “all documents or other material shared
with [the coaches]... relating to this lawsuit....” (Id.)

The Plaintiffs also noted the third deposition of Coach Shafer and a
second deposition of Coach Roy. (Id. at AS51-A59). The plaintiffs
subpoenaed a list of “things to be produced,” including all emails,
correspondence, cell phone records and texts between the School District’s
attorneys and the coaches. (Id. at A53-A54). The plaintiffs are seeking a
host of communications between the Highland School District’s attorneys

and the coaches whose knowledge is at the heart of the plaintiffs’ claims,

10



Those inquiries must not be permitted because they invade the School
District’s attorney-client privilege.

The plaintiffs have deposed the former coaches, and the coaches
responded to every question other than those specifically designed to
invade the privilege. (/d. at A172-A173, 4 15.) The coaches answered all
factual questions — but it is not the facts which the plaintiffs’ attbrneys
seek: they want the privileged communications and mental impressions of
the School District’s attorneys. (/d.) |

The plaintiffs’ attorneys have deposed all of the coaches, and
Assistant Coach Schafer has been deposed twice. At the coaches’
request, the School District’s counsel also represented the coaches for the
p@ose of their individual depositions, including meetings and
preparation time related thereto. The School District’s counsel discussed
the facts and the other matters with the former coaches for two purposes:
(1) as the District’s counsel, as part of the investigation of the facts and
circumstances of the occurrences at the heart of the plaintiffs’ claims; and
(2) as counsel for the former coaches themselves in connection with their
depositions.

During the coaches’ depositions, the plaintiffs’ attorneys asked
questions about the details and substance of the communications between

the coaches and the District’s counsel. Objections were made because the

11



School District believes that such communications are covered by the
attorney-client privilege. The former coaches were allowed to answer all
questions pertaining to the facts and circumstances allegedly giving rise to
Matthew Newman’s injury, as well as all other discoverable factual
matters. There can be no dispute that all of the facts known to the
witnesses have been available to the plaintiffs’ attorneys. It is only the
privileged communications that have been withheld.

The plaintiffs’ attorneys have never been barred from contacting
the coaches directly, other than during the specific times they were
represented by counsel. At the present time, for example, the coaches are
not represented by counsel, and the plaintiffs’ attorneys are free to contact
them.

In a separate proceeding unrelated to this motion, the trial court
erroneously held that the attorneys representing the School District could
no longer simultaneously represent the School District and its former
coaches. (Note that the order dealt only with former employees; there was
no restriction placed on simultaneously representing the District and
current employees). Although the District believes that the Court’s order

was incorrect, review was not taken from that order, and it is not at issue

here,

12



At issue here are the communications during times when the
coaches were not represented by counsel, but during times when the
School District’s attorney was investigating and defending the District
itself.

A. The trial court erroneously denied the Highland School
District’s proper motion for a protective order, thereby
setting the stage for the plaintiffs to obtain privileged
communications and legal mental impressions.

In order to protect the privileged communications from being
reached by the plaintiffs’ attorneys, the School District asked the trial
court to enter a protective order shielding the privileged communications
from the plaintiffs’ attorneys’ reach. (/d. at A168, §2.) Unfortunately, the
trial court applied the incorrect test and ruled that the communications are
not privileged. The trial court’s reasoning was that the privilege does not
apply because the coaches had left their employment during the years
following the injury. (Id. at A168, 9 3.)

B. The trial court initially issued a narrow, partial stay of
discovery, but later declined to do so while the issue is
on appeal in this Court. The trial court instead
erroneously held that the School District is in contempt.

The trial court issued a partial stay of discovery protecting the
communications while the matter was before the Court of Appeals. (CP

90-91). The order stayed only the specific portion of discovery involved in

the issues on appeal: (1) all dates of communication between counsel and

13



the Highland School District’s former coaches; (2) all people involved in
those communications; and (3) all dates the School District’s counsel
represented its former coaches. Following the decision by the Court of
Appeals, however, the trial court declined to issue an additional stay while
the Supreme Court considers the same issues. (/d. at A184-A185).

Within approximately two weeks of the stay expiring, the plaintiffs
aggressively sought contempt sanctions against both the School District
and its counsel, saying that it was “two weeks after the Court denied” the
School District’s motion for a stay, and the District “is now in violation of
the Court order of January 30, 2014, and should be held in contempt.” (/d.
at A185-A186). The trial court was advised of the Supreme Court
holdings in Dike v. Dike, 75 Wn.2d 1, 5, 448 P.2d 490 (1968) and Seventh
Elect Church in Israel v. Rogers, 102 Wn.2d 527, 688 P.2d 506 (1988),
which tell us that parties should not be held in contempt when an attorney
makes a claim for privilege in good faith; the proper course is for the trial
court to stay all sanctions for contempt pending appellate review of the
issue.

Surprisingly, the trial court did not follow Dike and Seventh Elect
Church, and instead found the School District in contempt for not
providing the communications to the plaintiffs — despite the fact that the

matter remains on appeal before this Court, and despite the fact that an
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emergency motion for stay was then pending in this Court. Not only did
the trial court refer to the present appeal as “frivolous” and hold the
Highland School District in contempt, but it also ordered the District to
pay the substantial amount of $2,500 per day until the discovery is
provided. (/d. at A186). It is impressive to not that the severe amount of
sanctions the trial court attempted impose even exceeds the trial court’s
statutory authority. RCW 7.21.030.

In response to the trial court’s action, the School District provided
the plaintiffs with the dates of representation for the former coaches,
because that information is less likely to result in irreparable harm in the
litigation. The remaining communications, however, are at the very center
of the issues before this Court and disclosing them could result in
significant prejudice to the School District. The School District sought and
obtained a partial stay of discovery from this Court, protecting the
disputed communications until the matter is resolved here, (CP 84-87).

This Court is urged to provide guidance to lower courts and to
clearly hold that communications such as those at issue here are protected

by the corporate attorney-client privilege.
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IV.  Argument

A. Standard of Review.

This appeal involves the trial court’s application of the scope and
applicability of the attorney-client privilege. A trial court’s decision to
grant or deny a motion for a protective order is normally discretionary and
is reviewed on the basis of abuse of discretion, King v. Olympic Pipeline,
104 Wash. App. 338, 16 P.3d 45 (2001). However, in the case of rulings
made on the basis of the applicability of the attorney-client privilege to the
issue before the trial court, the issue is reviewed de-novo. Dietz v. Doe, 80
Wash. App. 785, 911 P.2d 1025 (1996), Rev'd 131 Wn.2d 835, 935 P.2d

611 (1997). In a situation which was similar to the case at hand, the court

stated:

We generally review discovery orders for abuse of
discretion. A ftrial court abuses its discretion when
“discretion is exercised on untenable grounds or for
untenable reasons, considering the purposes of the trial
court’s discretion.” Here, the trial court held that the
attorney-client privilege barred discovery, The trial judge
did not believe that he had any discretion to grant
discovery. This ruling was based on tenable grounds if the
privilege applies, and untenable grounds if it does not.
Accordingly, we review the ruling de novo to determine
whether the attorney-client privilege protects the identity of
the unknown driver.

(Id.)Y(citations omitted). See e.g., United States v. Ruehle, 583 F.3d 600
(9th Cir, 2009) (whether a party has met the requirements to establish the
existence of the attorney-client privilege is reviewed de novo; as is the
district court’s rulings on the scope of the privilege).

16



B. The trial court order infringes on the oldest of common
law privileges, the attorney-client privilege, and it
restricts the School District’s ability to develop a proper
defense to the case,

The issue in this appeal — the scope of the attorney-client privilege
as it applies to employees and former employees of the School District
should be viewed in light of Upjohn v. United States, 449 U.S. 383 (1981),
the federal Ninth Circuit appellate decisions decided thercafter, as well as
the precedent and reasoning set forth in Wright v. Group Health Hospital,
103 Wn.2d 192, 195, 691 P.2d 564 (1984) and Youngs v. Peacehealth, 179
Wn.2d 645, 316 P.3d 1035 (2014).

The plaintiffs’ attorneys ére very directly seeking, and the trial
court intends to allow them to obtain, attorney communications with
former School District employees, If the trial court’s erroneous order is
permitted to stand, the plaintiffs’ attorneys will be allowed to obtain the
details and substance of the School District’s communications and mental
impressions, which should be protected from disclosure.

“The attorney-client privilege is the oldest of privileges for
confidential communications known to the common law.” Upjohn Co. v.
U.S., 449 U.S, 383, 389 (1981) (citing 8 J. Wigmore, Evidence § 2290
(McNaugton rev., 1961)); Youngs v. Peacehealth, 179 Wn.2d at 650

(citations omitted). The purpose of the attorney-client privilege is “to

17



encourage full and frank communications between attorneys and their
clients and thereby promote broader public interests in the observance of
law and administration of justice.” Upjohn, 449 U.S. at 389, The privilege
“exists to protect not only the giving of professional advice to those who
can act on it but also the giving of information to the lawyer to enable him
to give sound and informed advice.” Upjohn, 449 U.S. at 390 (citing
Trammel v. U.S., 446 U.S. 40, 51 (1980); Youngs v. Peacehealth, 179
Wn.2d at 664. Fundamentally, the attorney-client privilege provides a
client and an attorney freedom — freedom to candidly communicate,
freedom to investigate and to advise, and freedom to intelligently act on
that advice, without fear that the attorney’s efforts on behalf of the client
will be disclosed to those with adverse interests.

In Upjohn, the Supreme Court established that the attorney-client
privilege may apply to corporate counsel’s communications with both
managerial and non-managerial employees. Upjohn, 449 U.S, at 386, This
Court has specifically agreed with the Upjohn decision that “the attorney-
client privilege may in certain instances extend to lower level employees
not in a ‘control group’, (citation omitted), [but advised that] the privilege
extends only to protect communications and not the underlying facts.”
Wright v. Group Health Hospital, 103 Wn.2d 192, 195, 691 P.2d 564

(1984), In refusing to limit the corporate attorney-client privilege to
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communications with a corporation’s control group the Upjohn court
reasoned that in the “corporate context . . . it will frequently be employees
beyond the control group . . . — officers and agents responsible for
directing the [company’s] actions in response to legal advice — who will
possess the information needed by the corporation’s lawyers.” Upjohn,
449 U.S. at 391.

The Upjohn court further reasoned that in the corporate context,
low and mid-level employees might well be the only source of information
relevant to legal advice, since they can, “by actions within the scope of
their employment, embroil the corporation in serious legal difficulties.”
Upjohn, 449 U.S. at 391. Without talking bto these employees, the court
reasoned, corporate counsel “may find it extremely difficult, if not
impossible, to determine what happened.” Upjohn, 449 U.S, at 391.

With this reasoning in mind, Upjohn held that a flexible, case-by-
case analysis for applying the corporate attorney-client privilege must be
used in determining the scope of the attorney-client privilege in the
corporate context. Upjohn, 449 U.S. at 396-397). This flexible approach
to determining whether the attorney-client privilege extends to lower level
employees was favorably endorsed by this Court in Wright v. Group

Health Hosp., 103 Wn.2d 192, 202, 691 P.2d 564 (1984).
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Contrary to the trial court’s ruling, in Youngs this Court adopted
the Upjohn decision’s reasoning, regarding the detrimental effect upon the
attorney-client relationship where a narrow view of the scope of the
attorney-client privilege is sanctioned, as the trial court did in this case.
Youngs, 179 Wn.2d at 662. The Youngs court explicitly endorsed the
flexible test for determining the scope of the corporate attorney-client
privilege as was done in the Wright case. (Id.)

Even though the principles and reasoning set forth in the Upjohn,
Wright, and Youngs cases surely provide the basis for extending the
privilege to former employees, the facts and issues in the Wright and
Youngs cases did not require this Court to determine the precise question
at issue here. That is, whether the attorney-client privilege extends to
attorney communications with former employees who have critical
information and who would otherwise be covered by the attorney-client
privilege, but who happen to have departed from employment with the
corporate client prior to the time when the communications occurred.

In consideration of the Upjohn decision’s emphasis on flexibility
and the purposes underlying the attorney-client privilege, many other
courts have naturally applied Upjohn’s test to communications with both
current and former corporate employees and corporate counsel. For

example, the Ninth Circuit has applied Upjohn’s reasoning to

20



communication between corporate counsel and both current and former
employees. See In re Coordinated Pretrial Proceedings in Petroleum
Products Antitrust Litigation, the City of Long Beach v. Standard Oil
Company, 658 F.2d 1355 n. 7 (9th Cir. 1981) cert. denied, 455 U.S. 990
(1982). The Ninth Circuit reasoned that:
fa]lthough Upjohn was specifically limited to current
employees . . . the same rationale applies to ex-
employees (and current employees) involved in this case.
Former employees, as well as current employees, may
possess the relevant information needed by corporate
counsel to advise the client with respect to actual or
potential difficulties.
(Id. (Emphasis supplied)). Several years later, in Admiral Ins. Co. v. U.S.
Dist. Court for Dist. of Arizona, the Ninth Circuit reaffirmed that “the
Upjohn rationale necessarily extended the privilege to former corporate
employees . . .” Admiral Ins. Co., 881 F.2d 1486, 1493 (9th Cir. 1989).
Again, the Ninth Circuit affirmed that “[t]he attorney-client privilege
applies to communications between corporate employees and counsel,
made at the direction of corporate superiors in order to secure legal advice
... [and] [t]his ‘same rational applies to ex-employees.’” U.S. v. Chen,
99 F.3d 1495, 1502 (9th Cir. 1996) (citing In re Coordinated, 658 F.2d at
1361, n. 7) (emphasis supplied). Following the same trend, the Fourth

Circuit applied Upjohn to communications with former employees. See In

re Allen, 106 F.3d 582, 605-06 (4th Cir. 1997) (holding communications
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between former employee and retained counsel were subject to attorney
client privilege.

Like the aforementioned courts, this Court should acknowledge
that the scope of the corporate attorney-client privilege includes those
communications with former employees who may possess the relevant
information needed by corporate counsel to advise the client with respect
to actual or potential difficulties, Such an approach is consistent with the
laudable goal of extending the attorney-client privilege to a greatet
number of corporate employees, which was a policy consideration
endorsed by this Court 30 years ago in the Wright case, It also is in line
with the specific adoption by this Court of the Upjohn reasoning that
“corporate counsel ‘may find it extremely difficult, if not impossible, to
determine what happened’ to trigger potential corporate liability” should
the attorney-client privilege not be extended to mid- and low-level
corporate employees. Youngs, 179 Wn.2d at 662,

C. There are compelling and logical reasons for this Court

to adopt the School District’s reasoning and to provide
attorney-client privilege protection in the case of former

employees whose actions are at the heart of the issues in
litigation.

In effect, the ruling by the trial court here sanctioned what was
specifically rejected by this Court in Youngs, i.e., the supervision by the

plaintiff’s attorney of the corporate counsel’s interviews of corporate
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employees who have knowledge of the facts giving rise to the allegations
in the Youngs’ complaint. The only difference here is that the trial court’s
ruling will allow the plaintiffs’ attorneys in this case to learn after the fact
what this Court said the plaintiffs’ attorney in Youngs could not learn by
being in the same room. That is, the trial court’s ruling will allow the
plaintiffs’ attorneys to ask detailed questions of the School District’s
former employees/coaches concerning the substance of the
comrmunications betweeﬁ the attorneys and its former employee/coaches —
communications which were undertaken for the purpose of obtaining
information that is not held by either the current Highland School District
management, or by other District employees. Such information is
obviously essential to the proper representation of the Highland School
District,

The adoption of a test that defines the scope of the corporate
attorney-client privilege based solely on whether or not a person continues
to be employed at the time the communication takes place, as the trial
court is attempting to allow, ignores the principles, reasoning, and
holdings of the Upjohn, Wright, and Youngs cases. The test adopted by
the trial court is not flexible and it does not recognize the stated goals
underlying the attorney-client privilege. The trial court’s approach is

incorrect and it allows discovery of legal communications with former
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employees who have knowledge of the events giving rise to the plaintiffs’
complaint, but who for whatever reason no longer work for the District.

The trial court’s approach further allows discovery of past
communications which would be privileged under 9th Circuit law. The
trial court’s approach does not recqgnize the conflict and inconsistency
that a simple choice of venue creates: had this case been filed in federal
court in Washington instead of state court, the communications would be
protected from discovery. The trial court ruling also created a “Hobson’s
choice” for the School District’s counsel; whether it is better to engage in
further communications with the former coaches and risking having those
comrmunications being discoverable, or foregoing such communications at
the expense of proper preparation of the case. A corporation’s counsel
should not be put in that situation, and following the natural path started
by Upjohn will avoid such an outcome.

It is also true that the trial court’s approach discourages the former
coaches from having discussions the Highland School District’s attorneys,
because they now know that the trial court will not protect those
communications. The trial court order will have a chilling effect, since the
former coaches know their legitimate communications will have to be
disclosed to the plaintiffs’ attorneys, who are claiming that the coaches

were negligent. The trial court’s approach discourages frank
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communications about the facts giving rise to the plaintiffs’ complaint
between an attorney defending a corporation and the former employees.
That is particularly true with respect to former head coach Shane Roy,
whose first deposition has not been completed.

Permitting inquiry into privileged communications allows the
plaintiffs’ attorneys to obtain the mental impressions of the School
District’s counsel, whether expressed directly to the coaches, or whether
gleaned from the types of questions asked and information sought by the
School District’s counsel, Further, the trial court’s approach opens the
door for the plaintiffs’ attorneys to take attempt to depose a School
District’s counsel concerning communications with the District’s former
employees because the communications, based upon the trial court’s
ruling, are not protected under RCW 5.60.060(2). That approach creates
the risk that ancillary issues, such as communications between a school
district and former coaches, become the improper focus in a case.
Allowing inquiry into such communications inhibits those goals the
attorney-client privilege is designed to promote, ie., the giving of
information to a corporation’s attorney so that attorney can provide sound

and informed legal advice as to matters that are alleged to have triggered

liability.
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There is no good reason to hold that a school district’s attorney-
client privilege, or that of any corporation, should be lost simply because
an employee leaves the corporation at some point after an event occurs.
Surely, such an important privilege should not be lost solely due to such
vagaries.' It would be contrary to the rationale and holdings of the Upjohn,
Wright, and Youngs cases to hold that — by waiting a considerable amount
of time between the alleged liability-producing acts and filing the case —
the plaintiffs themselves can affect the application of the District’s
privilege. By simply waiting three years to file an action, the likelihood of
employees leaving the corporation increases, thereby increasing the
chance of losing the privilege. Likewise, according to the trial court, the
plaintiffs’ attorneys can affect the District’s attorney-client privilege by
choosing not to include the fpnner employees as individual defendants.

The trial court’s analysis fails to follow logic and it ignores one of
the main purposes for having the corporate privilege. The trial court
significantly impaired the School District’s freedom to act ~ to continue to

develop its defense and, consequently, the Highland School District’s

' Coach Borland, who also has knowledge concerning relevant facts and
circumstances pertaining to the plaintiffs’ negligence claim, is still employed by the
District.  Communications with him are protected by the District's attorney-client
privilege. However, if Coach Borland quits his job today, according to the trial court,
any future communications with him are not privileged. That result is not “flexible,”
does not meet the requirement of determining privileges on a case-by-case basis, and
does not further the laudable goals of the attorney-client privilege. Instead, it illustrates
the fallacy of the trial court’s “employment” test.
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counsel “may find it extremely difficult, if not impossible, to further
determine what happened.” The attorneys are restricted from having
candid and forthright conversations with the coaches whose alleged
negligence is at the heart of the plaintiffs’ case, so as to obtain the
information bearing on liability issues and to fully advise the School
District.

The School District’s attorneys have engaged in previous
communications with both current and former employees, and it should be
allowed to continue doing so without having those communications
subject to discovery. If the trial court’s rigid view of the scope of
attorney-client privilege is allowed to stand, all prior communications by
the School District’s counsel — which were thought to be privileged — are
now subject to inquiry by the plaintiffs’ attorneys. Future communications
will be discoverable as well. This Court is urged to take action and resolve
this critical issue.

V. Conclusion

For many valid reasons, communications between a corporation’s
attorneys and those employees with knowledge of the events leading to
legal claims and litigation have been protected by the corporate attorney-
client privilege. Although this Court has addressed similar issues, the

precise factual scenario present here has not been addressed. This Court
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has not specifically ruled that the privilege applies to communications
involving former employees whose allegedly negligent acts or omissions
gave rise to personal injury litigation against the corporation.

The Court is urged to take this opportunity to close the small void
through which the trial court passed, and to establish clear guidance for
lower courts to follow.

RESPECTFULLY SUBMITTED this 8" day of January, 2015.

o

Mark S. Northgrafi-WSBA #7888
Andrew TBiggs, WSBA #11746
Attorneys for Petitioner Highland School District
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A, IDENTITY OF PARTY FILING THE MOTION
The Highland School District No. 203 (“District™) brings this
motion.
B. STATEMENT OF RELIEF BEING SOUGHT
The District requests that this Court issue an emergency partial
stay of discovery in the underlying action, staying discovery only as to
communications between the District’s attorneys and the District’s key
former employees, pending the resolution of the District’s Motion for
Discretionary Review,
C. ISSUES PRESENTED FOR REVIEW
1. Should this Court hear the District’s motion for a stay on an
emergency basis because the trial court ordered the
District’s  attorneys to reveal allegedly privileged

communications and revealing those communications will
irreparably prejudice the District?

b2

Should this Court issue a partial stay of discovery to protect
potentially privileged communications until this court
considers the motion for discretionary review?
D. STATEMENT OF THE CASE
This lawsuit arises out of a high school football game that occwrred
on Friday, September, 18, 2009, in which Matthew Newman received a
late, hard hit during the overtime period thereof, developed an acute

subdural hematoma after the late hit, and which, as a result, caused him to

experience a neurological emergency during the game. See, Appendix at

A1



A22 at 2.1, A24-A27 at 49 2.11-2.16, 3.1.1;, A31 at 17:8-23. Matthew
received immediate medical attention and was transported to Yakima
Valley Medical Center for emergency treatment.  See, Appendix at A235,
at § 2.16. Tragically, Matthew Newman suffered a severe, permanent brain
injury because of the late hard hit, but fortunately, did not die as a result.
See, Appendix at A26-A27, at §§ 3.1-3.3.

The plaintiffs waited nearly three years to file their action against
the District. See Appendix at A21. However, the plaintiffs did not sue the
present or former coaches, who they claim are the negligent actors for
whom the District is vicariously liable. /d  Contrary to the actual facts of
this case as discussed below, the plaintiffs’ attorneys’ theory of negligence
is that the injury to Matthew was the result of @ “secondary impact
syndrome.” See Appendix at A37. In order to prove a “secondary impact
syndrome” negligence claim against the District, the plaintiffs’ attorneys
must prove that Matthew suffered a concussion during practice the day
before the game, that the coaches were aware of Matthew having
concussion symptoms, and that the coaches let Matthew play the next day
in the big, rival game notwithstanding the standard of care set forth in the
Lystedt Act. RCW 28A.600.190. See Affidavit of Counsal in Support of
Motion for Emergency Partial Stay of Discovery (hercinafter “Affidavit of

Counsei™) filed concurrently herewith, at 8-9, §919-21.
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The Lystedt Act requires that if coaches are aware or suspect that
an athlete is suffering from a concussion, then the athlete must not be
allowed to continue to play and can only return to play after being cleared
by a trained health care provider. RCW 28A.60b.190. Consequently, the
key to the plaintiffs’ attorneys’ “secondary impact syndrome” theory of
negligence against the District is to come up with evidence that Matthew
received a concussion during football practice the day before the big
game; that his coaches were aware of such injury, and that the coaches let
him play in the game nevertheless. If the plaintiffs’ attorneys cannot
prove that Matthew suffered a concussion during the practice the day
before the game or that the coaches knew Matthew was suffering from
concussion symptoms, then their negligence claim against the District
fails, as such a pre-existing and unresolved concussion is the critical
hallmark of the “secondary impact syndrome.” See, Affidavit of Counsel
at 8-9, 419-21.

The plaintiffs’ negligence claims, and the evidence their attorneys
contend support their claims, are simply untrue. Matthew was not injured
in practice the day before, but rather, unbeknownst to the District’s
coaches, he hurt himself while playing catch with friends after practice.
See, Appendix at A40:1-21-A46:12, Matthew’s girlfriend, Lisa Sorensen,

testified that Matthew told her the evening before Friday’s big game that
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he had hit his head after practice, that he had a headache as a result, and
that he was going to hide the injury from the coaches because he knew
full well that if the coaches knew or suspected he had sustained a
concussion, then they would not let him play in the big, rival game the
next day. /d

The coaches had no knowledge of Matthew getting any injury to
his head during practice, and, in fact, no such injury during practice
occurred. See, Appendix at A34:22-A-35:13; A51:5-12, AS2:16-A53:3;
AS8:12-A59:3, A6L:11-18, A62:0-23; A66:21-A67:21, A68:5-21;
A70:16-A71:20. Any evidence to the contrary has been fabricated or
suggested by the plaintiffs® lawyers to Matthew’s former teammates, who
obviously would like to help Matthew as a result of his catastrophic injury.

In fact, one of the players who was interviewed by the plaintiffs’
attorneys and then testified at his deposition to the effect that the coaches
knew Matthew suffered a headache during practice, has specifically
recanted his testimony that the coaches knew Matthew had a headache.
See, Appendix at A73:19-A74:19; A81L. Likewise, the teammate who
actually tackled Matthew during the play in which the concussion
supposedly occurred does not in any way support the idea that Matthew
was injured whatsoever. See, Appendix at  AB3:3-A86:10, A87:13-

A88:15.
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Another player interviewed by one of the plaintiffs’ attorneys flat
out accuses that attorney of misleading him as to who he was by
representing to the player that he was a brain surgeon doing medical
research and by not disclosing that he was a lawyer representing the
plaintiffs for the purpose of bringing a negligence action against the
District. See, Appendix at A90:15-A94:1. Other players interviewed by
that same attorney have also testified that he represented himself as a
person doing medical research and/or was working with the Seahawks to
help prevent future catastrophic football brain injuries. See, Appendix at
A75:22-AT7:17; A96:20-A97:16; A99:11-A100:17; A102:5-15; A104:24-
A105:13.

In addition, the same player who was told that the person
interviewing him was a brain surgeon believes that the written statement
prepared by the plaintiffs’ attorneys after he was interviewed does not
represent what he actually told the “brain surgeon.” See, Appendix at
A165-A166. Not surprisingly, and in violation of Civil Rule 26(b){4), the
audio recording of this player’s statement has been destroyed by the
plaintiffs’ attorneys such that there is no way to compare what the player

actually said with the written statement created by the plaintiffs’ attorneys.

See, Affidavit of Counsel at Ex. 3.

LA
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Contrary to the plaintiffs’ attorneys’ claims, Matthew did not
suffer a concussion during practice, did not exhibit any symptoms of a
concussion, such as a headache, during practice, and none of the coaches
had any reason to suspect that he had suffered a concussion during
practice, so as to require that he be removed from play in accordance with
the Lystedt Act, about which they were well aware. See Affidavit of
Counsel at 8-9, €921-226; Appendix at A34:22-A35:4; AS58:12-A59:3,
A60:11-21, A61:11-18, A62:6-23; AS51:5-12, AS2:16-A53:3; A66:21-
A6T7:21, A68:5-21. A70:16-A71:20, Likewise, because Matthew did not
suffer a head injury during practice, because it never occurred during
practice, the District’s coaches had no reason to inform Matthew’s parents
of an injury they did not know had occurred. /d.

The facts of this case are that Matthew actively concealed his after-
practice injury from the coaches and that he did not tell his parents about
the injury. See Appendix, at A40:1-A46:12. Notwithstanding Matthew’s
concealment, however, the parents saw signs and symptoms of a head
injury that evening after practice. See, Appendix at A107-A108.
Matthew’s parents had been taught by the District what signs could
indicate a head injury, and they saw such signs. See, Appendix at A109-
All6. The parents did not, however, notify the coaches of what they saw,

nor did they seek medical intervention for Matthew. See, Appendix at
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130:1-5. Not only are the facts concocted by the plaintiffs’ attorneys to
support their “secondary impact syndrome™ theory of negligence in stark
dispute in this case, it also is clear that the parents and Matthew himself
stand liable for his injury. See, Affidavit of Counsel at 9, § 22. Matthew
failed to report to the coaches that he had a headache as a result of a
collision after practice, and the parents failed to report to the coaches their
observations at home that Matthew was out of character, highly reactive,
very upset, and extremely agitated the evening after the practice before the
big game the next night. See, Appendix at A106-A108; A118:12-A129:3;
A132-Al44:1. This case presents an excecedingly unfortunate injury to a
nice young man, but the “facts” as presented by the plaintiffs and their
attorneys are misleading and untrue.

As this Court can easily see, the knowledge and actions of the
former coaches are at the center of the disputes in this case. The Motion
for Discretionary Review is based on the District’s belief that the case of
Upjohn v, United States, 449 U.S. 383 (1981), the federal Ninth Circuit
appellate decisions decided thereafter, as well as the precedent and
reasoning set forth in Wright v. Group Health Hospital, 103 Wn.2d 192,
195,691 P.2d 564 (1984) and Youngs v. Peacehealth, 179 Wn.2d 643, 316
P.3d 1035 (2014) provide that the attornev-client privilege appiies to

employees and former employees of the District.
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During discovery, the plaintiffs’ attorneys have aggressively
sought the communications between the District’s counsel and the
District’s and Matthew’s former football coaches. See, Appendix A36-
A37. The coaches, who are no longer employed by the District, are the
individuals with knowledge of the events, and whose actions allegedly
triggered liability for the District. See, Appendix at AS0:3-22; A64:13-18,
A65:5-16; AS5:10-A57:5; and A32:11-A33:19.

The former coaches have provided deposition testimony and
responded to every question other than those specifically designed to
invade the attorney-client privilege. See, Affidavit of Counsel at 6-7, § 13.
Reaching the facts, however, is not what the plaintiffs’ attorneys are after:
they want the privileged communications and mental impressions of the
District’s attorneys. Id. To that end, the plaintiffs’ attorneys have served
interrogatories and requests for production, in addition to attempting to
reach the privileged communications through depositions.

As is more fully described in the Motion for Discretionary Review,
which is incorporated herein by this reference thereto, the District asked
the trial court to enter a protective order shielding the privileged
commmunications from the plaintiffs” attorneys’ reach. /d at 2, § 2. The

trial court applied the incorrect test and then ruled that the

communications are not privileged because the subject coaches had left
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their employment during the years following the year of the injury. See,
Id. at 2, 9 3. Subsequently, the court declined to issue a narrow, partial
stay of discovery while the present motion is heard - cven though it had
previously agreed to such an order, Id at 4, 4 8. It is unclear why the trial
court agreed to the narrow stay while the matter was being considered by
the Court of Appeals, but declined to do so at the Supreme Court level. [d

As a result of the trial court’s rulings, including declining to issue a
partial stay of discovery, the District is in the untenable position of being
required to disclose information that it firmly believes is privileged. Id. at
7, 9 16. The District is faced with the choice of either: (1) declining to
provide the communications, thereby making itself potentially subject to
contempt or other sanctions; or {2) providing information that is later
determined to be privileged, and suffering the irreparable prejudice
attendant to having an opponent learn of the privileged communications
and the mental impressions of the District’s attorneys. Id.

The District was ordered to disclose the dates of joint
representation of the District and the coaches individually, as well as the
dates of such communications, and it has been ordered to allow deposition
questions in the area of privileged communications. fd. at §,§ l1. Those
narrow, specific areas of discovery should be stayed pending the outcome

of the District’'s Motion for Discretionary Review, I[d  To do otherwise
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will cause irreparable harm to the District in its efforts to defend itself
against the plaintiffs’ negligence claims. /d.

E. ARGUMENT
To Prevent the Disclosure of Privileged Information
and the Mental Impressions of the District’s Attorneys,

This Court Should Decide This Motion on an

Emergency Basis and Issue the Stay Requested by the
Distriet.

“In an emergency, a person may request expedited consideration of
a motion.” RAP 17.4(b). “The person presenting the motion, must at the
time the motion is made, file an affidavit ...” Id The affidavit must state
the type of notice given and the time and date the notice was given to each

person...” Id. The affidavit must also state why the motion should be

decided on an emergency basis. /d  The commissioner or clerk may

decide the motion if adequate relief cannot be given in the normal course,
and the movant took reasonable steps to provide notice. Id The present
motion for partial stay of discovery satisfies RAP 17.4(b) because the
lower court declined to issue a partial stay of discovery while the District
seeks discretionary review from this Court.

Without a stay from this Court, the plaintiffs’ attorneys are free to
immediately re-note the depositions of the former coaches and inquire into
the communications between the former coaches and the District’s

attorneys. In fact, within days of the lower court’s oral ruling declining to
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enter a stay, the plaintiffs’ attorneys began seeking dates for depositions of
the former coaches, even though they previously have been deposed as to
the facts of the case. See, Affidavit of Counsel at 5, § 12, Ex. 1. The
plaintiffs’ attorneys also have already threatened to bring a motion for

contempt. Id.

2, This Court Should Issue a Narrow Partial Stay of
Discovery.

This Court has the authority, either before or after its acceptance of
review, to stay the trial court’s proceedings. RAP 8.1(a)-(b). To determine
whether to stay enforcement of a trial court’s order,

[tlhe appellate court will (i) consider

whether the moving party can demonstrate

that debatable issues are presented on appeal

and (ii) compare the injury that would be

suffered by the moving party if a stay were

not imposed with the injury that would be

suffered by the nonmoving party if a stay

were imposed.
RAP 8.1(b)3). As summarized below, there clearly are debatable issues
for appeal as to whether the attorney-client privilege extends to former

employees who have knowledge of the facts and circumstances giving rise
to a plaintiffs’ complaint.

With respect to whether the plaintiffs will be injured if the narrow
stay of discovery requested by the District is granted, no injury will occur.

The plaintiffs’ attorneys already have obtained from the coaches their
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knowledge of the facts of the case. No injury to the plaintiffs will occur
now or in the future even if they never obtain the details and substance of
the District’s aftorneys’ communications with the District’s former
coaches and the mental impressions of the District’s attorneys, Litigants
throughout this state proceed with discovery and complete trials of the
issues where no disclosure of privileged communications and an
attorney’s mental impressions ever occurs. This case will be no different,
and if the stay of the trial court’s order occurs pending the resolution of
the District’s Motion for Discretionary Review, the plaintiffs’ attorneys
will not have in the meantime obtained an irreparable improper advantage.

3, In its Motion for Discretionary Review, the District

Presents Debatable Issues for Appeal Involving the Scope
of the Corporate Attorney-Client Privilege, and the
Plaintiffs Will Not Suffer Any Harm While the District’s
Motion Is Resolved by This Court.

The issues raised in this appeal deal with the oldest and most
fundamental of the common law privileges — the attorney-client privilege.
In its Motion for Discretionary Review filed with this Court, the District
has presented this Court with significant legal and factual analysis
supporting the conclusion that the corporate attorney-client privilege held

by the District protects the District’s attorneys’ communications with the

District’s former coaches and other key former employees from discovery

by the plaintiffs’ attorneys.
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Whether the attorney-client privilege extends to former employees
is clearly debatable. Not only is it debatable, the fact is that it is the law of
the Ninth Circuit that the privilege does extend to former key
employees. If this case were venued in federal cowt in the Eastern
District of Washington - had a claim involving federal law been alleged —
which often occurs in school district litigation, the District would not have
been forced to engage in this costly legal battle and face contempt orders
in an effort to prevent the plaintiffs’ attorneys from obtaining what they
should not be allowed to learn, i.e., the substance and details of the
District’s attorneys’ communications with their client’s former employees
whose knowledge of the facts is at the heart of this matter and the mental
impressions of the District’s attorneys in defending against the plaintiffs’

untruthful claims.

a. The District has Demonstrated in its Motion for
Discretionary Review that Debatable Issues are
Presented on Appeal.

As more fully set forth in the District’s Motion for Discretionary
Review of the Court of Appeals’ denial of the District’s request to modify
the commissioner’s ruling, the District’s interlocutory appeal meets the
requirements of RAP 13.5(b)(2) and (b)(3). The purpose of the attorney-

client privilege is “to encourage full and frank communications between
p g

attorneys and their clients and thereby promote broader public interests in
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the observance of law and administration of justice.” Upjohn Co. v. U.S.,
449 U.S. 383, 389 (1981). The privilege “exists to protect not only the
giving of professional advice to those who can act on it but also the giving
of information to the lawyer to enable him to give sound and informed
advice.” Upjohn, 449 U.S. at 390 (citing Trammel v. U.S., 446 U.S. 40, 51
(1980); emphasis supplied); Youngs v. Peacehealth, 179 Wn 2d at 664.

This Court has specifically agreed with the Upjohn decision that
“the attorney-client privilege may in certain instances extend to lower
level employees not in a ‘control group,’ (citation omitted), [but advised
that} the privilege extends only to protect communications and not the
underlying facts.” Wright v. Group Health Hospital, 103 Wn.2d 192, 193,
691 P.2d 564 (1984).

Prior to the trial court’s rulings, this Court in the Youngs case
explicitly adopted the Upjohn decision’s reasoning regarding the
detrimental effect upon the attorney-client relationship where a narrow
view of the scope of the attorney-client privilege is sanctioned, as the trial
court and the Court of Appeals have done. Youngs, 179 Wn.2d at 662,
The Youngs case also, again, explicitly endorsed the flexible test for
determining the scope of the corporate attorney-client privilege as was

done in the Wright case. Id. The trial court clearly did not employ this

test in this case.

14
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The Ninth Circuit has applied Upjohn’s reasoning to
communications between corporate counsel and both current and former
employees. /n re Coordinated Pretrial Proceedings in Petroleum Products
Antitrust Litigation, the City of Long Beach v. Standard Oil Company, 658
F.2d 1355 n. 7 (9th Cir. 1981) cert. denied, 455 U.S. 990 (1982). The
Ninth Circuit reasoned that:

[a]lthough Upjohn was specifically limited to current

employees . . . the same rationale applies to ex-

employees (and current employees) involved in this case.

Former employees, as well as current employees, may

possess the relevant information needed by corporate

counsel to advise the client with respect to actual or
potential difficulties.

Id—-(emphasis supplied). This law was reaffirmed by the Ninth Circuit in
Admiral Ins. Co. v. U.S. Dist. Court for Dist. of Arizona, 881 F.2d 1486,
1493 (9th Cir. 1989) and again in U.S. v. Chen, 99 F.3d 1495, 1502 (9th
Cir. 1996) (citing In re Coordinated, 658 F.2d at 1361, n. 7). Following
the same trend, the Fourth Circuit applied Upjohn to communications with
former employees. See In re Allen, 106 F.3d 582, 605-06 (4% Cir. 1997)
(holding communications between former employee and retained counsel
were subject to attorney client privilege).

An extension of the scope of the corporate attorney-client privilege
specifically to include communications with former employees who may

possess the relevant information needed by corporate counsel to advise the
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client with respect to actual or potential difficulties would be consistent
with the laudable goal of extending the attorney-client privilege to a
greater number of corporate employees, which was a policy consideration
endorsed by this Court 30 years ago in the Wright case. 1t also is in line
with the specific adoption by this Court in the Youngs case of the Upjohn
reasoning that “corporate counsel ‘may find it extremely difficult, if not
impossible, to determine what happened’ to trigger potential corporate
liability” should the attorney-client privilege not be extended to mid- and
low-level corporate employees. Youngs, 179 Wn.2d at 662,

The adoption of a test that defines the scope of the corporate
attorney-client privilege based solely on whether or not a person continues
to be employed at the time the communication takes place, as the trial
court did, and as the Court of Appeals has allowed, ignores the principles,
reasoning, and holdings of the Upjohn, Wright, and Youngs cases. The
test adopted by the trial court is not flexible. It does not take into account
the laudable goals underlying the attorney-client privilege and the
extension of that privilege to communications with former employees who
have knowledge of the events giving rise to the plainti{fs’ complaint, but
who, for x\‘hate_ver reason, no longer work for the District. The District’s
attorney-client privilege should not be lost simply because an employee

leaves employment with the District at some point after an event oceurs.
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By declining to modify the commissioner’s ruling and accept
review of the case, the Court of Appeals has significantly impaired the
District’s freedom to act — to continue to develop its defense, as elaborated
upon in the District’s Petition for Discretionary Review. It will also allow
the plaintiffs’ attorneys to obtain the mental impressions of the District’s
attorneys as the trial court has ruled that no objections can be interposed
by the District as to any questions concerning the District’s attorneys’
communications with the District’s former coaches. See, Affidavit of

Counsel at 6-7, % 17; Appendix at A163.

b. The Potential Harm to the District Is Irreparable
Whereas the Harm to the Plaintiffs Does Not Exist.

The District’s motion requests only a narrow, partial stay of
discovery, solely for the purpose of preventing the plaintiffs’ attorneys
from conducting discovery into the communications between the District’s
attorneys and the former coaches pending the resolution of the attorney-
client privilege issues raised by the District. Such a stay will not prevent
the plaintifts’ attorneys from doing discovery or preparing their case, but it
will protect the District from irreparable harm should this Court extend the
attorney-client privilege to former employees as the Upjohn, Wright,

Youngs, and Ninth Circuit cases strongly suggest should occur.
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By narrowing its request to stay only those discovery matters that
are directly at issue here, a stay will not impede the progress of the case.
Even with the trial court’s original stay in place, the plaintiffs’ attorneys
have proceeded with other motion work before the trial court and have
never been prohibited from proceeding with the considerable amount of
remaining discovery, including deposing other lay witnesses, expert
witnesses, and damages witnesses, that must occur in this case before a
trial will occur. See, Affidavit of Counsel at 6-8, 4% 15, 17. In addition, a
trial date has not been set, and the parties are discussing a fall 2015 trial
date, the timing of which the trial court already has approved, /¢ at 8, §
18.

Absent the limited stay, the District will face the very outcome the
attorney-client privilege 13 designed to prevent: the plaintiffs’ attorneys
will have obtained privileged communications and the mental impressions
of the District’s attorneys. If the plaintiffs’ attorneys are allowed to
infringe on the privilege and obtain the communications between the
District’s former coaches and counsel. the resulting damage cannot
realistically be repaired, and the prejudice cannot be reversed. No matter
what efforts the trial court may take to mitigate the damage done by
allowing privileged communications to be revealed, the plaintiffs’

attorneys will have the benefit of knowing the substance of the privileged

.
e8]
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communications, as well as knowing the mental impressions of the
District’s attorneys. Until the resolution of the issue of whether the
corporate attorney-client privilege extends to the communications between
the District’s attorneys and its former coaches, this Court should take all
reasonable measures to protect the communications by issuing a stay.
F. CONCLUSION

The legal question presented by the District in its Motion for
Discretionary Review is a very real and practical legal issue, the resolution
of which is extremely important to all corporations and municipal
corporations, such as school districts, throughout the State of Washington,
as well as to the lawyers who represent them. The District has presented
this Court with an opportunity to take the logical step of extending the
attorney-client privilege to former employees for the same reasons that the
privilege was extended to current employees who are not in the District’s
control group, as established by this Court in the Wright and Youngs cases,

The District is requesting the narrowest possible relief that serves
the dual interests of protecting attorney-client communications but does
not in any way prejudice the plaintiffs’ attorneys’ development of their
clients’ case. Simply put, the plaintiffs cannot be prejudiced by not

discovering what they should never be entitled to obtain under the

19

A 1Q



common law, i.e., confidential communications and the mental

impressions of defendant’s attorneys.

The plaintiffs’ attorneys have already deposed all of the coaches as
to their knowledge of the facts and circumstances surrounding the injury
to Matthew Newman. The only reason the plaintiffs’ attorneys want to
obtain the substance of the communications between the District’s
attorneys and the District’s former employees is to learn the mental
impressions of the District’s attorneys disclosed to the former employees
for the purpose of developing a defense for the District for the plaintiffs’
negligence claims. This Court is urged to protect the confidential attorney-
client communications {rom being disclosed to the plaintiffs’ attorneys by
issuing a narrow, appropriate stay of discovery pending this Court’s
consideration of the District’s Motion for Discretionary Review.

RESPECTFULLY SUBMITTED this 1* day of May, 2014.

NORTHCRAFT, BIG

Andrew T. Bj SBA# 11746
Attorneys ot Defendant-Petitioner
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 MATTHEW A NEWMAN, an incapacitated

fincapacitated adult,
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COMPLAINT FOR PERSONAL INJURIES

adult; and RANDY NEWMAN AND MARLA | No.
NEWMAN, parents and guardians of said
Plaintiffs,
vs.

HIGHLAND SCHOOL DISTRICT NO. 203, a
Washington State governmental agency,

Defendant

[ COMPLAINT FOR PERSONAL INIURIES - Page 1

Plaintiffs, Matthew A. Newman, Randy Newman and Marla Newman, allege as

follows

[ PARTIES, JURISDICTION AND VENUE

1.1 Plaintiff MATTHEW A, NEWMAN (hereinafter referred to as "MATTHEW™)

is a permanent resident of Yakima County, Washington, but is now residing, for traumatic

brain injury treatment and neurologica! rehabilitation purposes, at the Centre for Neuro Skills

(“CNS") in Bakersfield, California.  Plaintiff was born on July 5, 1992

Law QFFicES oF
NELSOM LANGER ENGLE, PLLG
1015 NE 1137 Strest
Seattle, Washingtor 98125
206/623.7520
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1.2 MATTHEW is an incapacitated adult per an Order Appointing Full Co-

| Guardians of Person and Full Co-Guardians of Estate Parn 3.3 entered by Court

Commissioner Lani-Kai Swanhart on October 17, 2011 (Yakima County Superior Court Case
No. 11-4-00444.5),

1.3 Plaintiffs RANDY NEWMAN and MARLA NEWMAN (hereinafter referred to
a5 “RANDY™ and "MARLA” respectively), parents and appointed guardians of MATTHEW,
per Yakima County Superior Court Case No. 11-4-00444-5, are residents of Yakira County,
Washinglon.

1.4 Defendant HIGHLAND SCHOOL DISTRICT NO. 203 (hereinafier referred to
as “SCHOOL DISTRICT") is a Washington State governmental entity, pursuant to RCW
4.96.020, and is located in Yakima County, Washington.

1.5 The incidents complained of occurred in Yakima County, Washington, and
arose out of the SCHOOL DISTRICT'S conduct, and the SCHOOL DISTRICT is located in
Yakima County, Washington. As such, this Court has subject matter jurisdiction over this
matter and venue is proper and appropriate.

1.6 Pursuant to RCW 4.96.020, Notices of Claim have been filed for MATTHEW,
RANDY, and MARILA NEWMAN with the SCHOOL DISTRICT at least 60 days prior to

filing this lawsuit,

I, FACTS

2.1 On September 17, 2009, MATTHEW was at the beginning of his junior year at
Highland High School and taking part in school-sponsored football practice for the school's
football tear. Historically, MATTHEW played in multiple positions for his school’s football
team, including quarterback, and was one of the leading players for the football team.
COMPLAINT FOR PERSONAL INJURIES - Page 2 LAw OFFICES OF

MELSON LANGER ENGLE. PLLC
1015 NE 113" Strest

Seattio, Washington 98125
206/623-7520
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22 Prior to September 17, 2009, MATTHEW had suffered a concussion while
playing school-sponsored sports for the SCHOOL DISTRICT, but had no ongoing memory,
speech, personality changes, or functional impairments, and did not have any ongoing history
of headaches or ather continuing head injury complaints, and was performing well in school.

2.3 The SCHOOL DISTRICT was specifically aware of MATTHEW'S history of
concussion, as it had been sustained while playing school-sponsored sports for said school
district and observed by his then-basketball coach.

2.4 In football practice on September 17, 2009, MATTHEW suffered a head

[ injury/concussion. MATTHEW was running back a kickoff up the left sideline. At about

midfield and close to the out of bounds line, he was tackled/hit by a teammate playing defense.
MATTHEW went down out of bounds and his helmet hit the pole-vaulting track that is a few
feet from and parallel to the football field, with school coaches and other teammates standing
nearby.

2.5 The football team coaches had a suspicion of or knowledge that MATTHEW

bad a head injury/concussion and removed MATTHEW from practice drills immediately
thereafter. One coach walked MATTHEW to the end zone.

2.6 Afier the concussion and during practice, MATTHEW continued to suffer and
exhibit post-concussion symptoms, but was never fully and properly assessed during practice
nor referred afler practice for a concussion return-to-play evaluation by a licensed healthcare

professional trained in the evaluation and management of head injury/concussion

27 After MATTHEW'S concussion’head injury and removal from practice, he was

not returned to practice drills on September 17, 2009,

COMPLAINT FOR PERSONAL INJURJES - Page 3 Law QFFICES OF

MELSON LANGER EnGLE, PLLG
1015 NE 113" Straet
Seattle, Washingtan 98125
206/823.7520

A 23



[N
34

fas]
Cad

2.8 MATTHEW'S parents, RANDY and MARLA, were nol contacted or notified of
the head injury/concussion incident, that MATTHEW complained of a headache, that his head
hurt, or that he had been removed from practice drills. No one from the SCHOOL DISTRICT
informed MATTHEW’S parents that he had been hurt during practice, nor did the SCHOOL
DISTRICT choose to discuss with RANDY and MARLA their opinions about MATTHEW’S
return to play following a concussion,

2.9 The SCHOOL DISTRICT failed to place MATTHEW'S health and safety first
by not requiring an evaluation of MATTHEW by a license healthcare professional who is
trained in the evaluation and management of concussions prior to allowing MATTHEW to
return to football practice or competition after his September 17, 2009 concussion/head injury.

2.10 The SCHOOL DISTRICT failed to obtain written clearance for return to play
from a licensed healthcare professional trained in the evaluation and management of

concussion as required by law.

2.1 The SCHOOL DISTRICT allowed MATTHEW to return, suit up, and play the

high school’s football game on the next day, Friday, September 18, 2009, '

2,12 During the football game on September 18, 2009, MATTHEW was never

monitored by the SCHOOL DISTRICT nor evaluated by a licensed healthcare professional

tratned in the evaluation and management of concussion

203 After MATTHEW'S concussion incident on September 17, 2009, he continued

to exhibit post-concussive symptoms.

2,14 Despite MATTHEW'S difficultiss and ongoing symptoms, the SCHOOL
DISTRICT:

I Did not withhold MATTHEW from playing in the football competition of

i September 18, 2009;

!

| COMPLAINT FOR PERSONAL [NJURIES - Page 4 Law OFFICES OF

NELSON LanGER EnGLs, PLLC

1015 NE 113" Street

Seatlle, Washington 98125
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2. Did not have MATTHEW seek the required medical evaluation and
clearance for retum to play by a licensed healthcare professional trained in
the evaluation and management of concussions;

3. Did not obtain written clearance by a licensed healthcare professional
trained in the evaluation and management of concussions; anq
4. Did not follow student safety rules.

2.15 During the school’s football game on Friday, September 18, 2009, MATTHEW
was playing on offense and defense, involved with tackles and blocking, and incurred muitiple
impacts to his body and head. Toward the end of the game, MATTHEW began to complain
that his legs were weak or hurting and one coach had him lie down MATTHEW then lost
consciousness and went into a coma as a result of his premature and negligent return to play.

2.16  Following MATTHEW"S collapse and coma, he was removed from the fieid
and transported to Yakima Valley Medical Center in Yakima, Washinglon, where he was
examined and ultimately underwent life-saving, emergency brain surgery involving a right
frontoparietal and subtemporal cranieciomy, removal of hematoma and decomnpression, and
subsequent hospitalization and rehabilitation. Following this first surgery, MATTHEW
required the following eight (8) surgeries:

1. October 23, 2009: (1) Evacuation of pseudomeningocele and culture,
right scalp; and (2) Closure and revision of scalp wound 5 em.

2. October 21, 2009: Craniotomy for drainage of epidural/subdural
abscess.

3. November 3, 2009 Redo craniotomy for evacuation of subdurai
abscess,

4 November 10, 2009: Redo exposure for removal of intracranial abscess.

5. November 17, 2009 (1) Placement of lumboperitoneal shunt; (2)
Removal of lumbar drain; and (3) Scalp aspiration attempted.

COMPLAINT FOR PERSONAL INJURIES - Page § LAW QFRICES OF
NELSON LANGER ENGLE, PLLC
1015 NE 113" Street
Seattle, Washington 98125
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6. November 24, 2009: Redo craniotomy for resection of abscess.

7. December 14, 2009: (1) Removal of lumboperitoneal shunt; and (2)
Removal of suture from scalp.

8. April 23, 2009; Bone flap replacement surgery (cranioplasty),
217 MATTHEW ultimately returned to high school with severe brain injury deficits
and learning disabilities,
2.18  MATTHEW became eligible for special education services from the District on
March 2, 2010 as a result of his traurnatic brain injury.
219 MATTHEW and his parents were notified on December I, 2010 that

MATTHEW would be exited from eligivility.

220 After being exited from eligibility for special education services, MATTHEW

was served under a Section 504 Accommodations Plan,
221 MATTHEW was declared fully incapacitated as to bolh his person and estate
pursuant to RCW 11.88 by the Yakima Superior Court on October 7,2011.
I, INJURIES

3.1 As a result of the incident above~described, MATTHEW sustained serious

injuries to include, but not be limited to:

. Severe fraumatic brain injury consisting of an acute subdural
hematoma with massive brain swelling and signs of subfalcine and
uncal hemiation and acute subdural hernatoma;

(2]

Brain parenchymal injury including axonal shear and global
neurologic dysfunction;

3. Golf ball-size area of missing brain tissue from right frontal lobe
brain abscess;

4. Abrormal EEG documenting partial onset seizures requiring
medication,

COMPLAINT FOR PERSONAL INJURIES - Page 6 Law OFFICES OF

Nztson LANGER Enarg PLLC
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32 MATTHEW'S  providers or evaluators also made the following

Right hemiparesis;

Right-sided tremor,

Cognitive deficits including working memory, problem solving,
multi-tasking, logical reasoning, insight, attention spar, impulse
control and complex aspects of multi-sensory processing;

Expressive and reception language difficulties;

Highly reactive, unpredictable and socially inappropriate behavior,
and

Balance difficulties.

findings/diagnoses to include, but not be limited to:

1.

(3o

COMPLAINT FOR PERSONAL INJURIES - Page 7

Post-traumatic encephalopathy;
Hydrocephalus with shunt placemnent:

Diffuse brain ischemia and multiple, focal areas of infarction with

specific deficits related to large areas of infarction and focal areas of
encephalomalacia,

Diffuse and focal loss of brain substance with significant loss of
corpus callosum fiber tracts;

Brain swelling resulting in midline shift to the left;
Uncal herniation with compression of the brainstem;

Dilation of the central fluid system resulting in dilation and
enlargement of the ventricles;

Damaged thalamus tissue,
Scalp infection with abscess;
Cognitive Disorder Due to Football-Related Closed-Head Injury

with Subdural Hematoma and Multiple Brain Surgeries;

Law Qrrices oF
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11, Adjustment Disorder with Depressed Mood;
12, Major Depressive Disorder, Single Episode, Moderate; and

t3. Attention-Deficit Hyperactivity Disorder, NOS, Acquired Secondary
to Traumatic Brain injury,

3.3 MATTHEW continues to have ongoing neurological and brain injury deficits,
including but not limited to generalized neurologic deficits, cognitive, mermory, attentional and
educational deficits, emotional and behavioral difficulties, and motor deficits.

IV. NEGLIGENCE

41 MATTHEW’S above-deseribed injuries were proximately caused by the

negligence of the SCHOOL DISTRICT as alleged above.
V. DAMAGES

5.1 ltems of damages suffered by MATTHEW are:

a.  General or "human” damages, including past and future mental and
physical pain and suffering, loss of the ability to enjoy life, disability,
impairment and disfigurement.

b.  Medical costs and expenses, both past and future.

¢.  Lossof earnings and impairment of earning capacity.

d. Other special and general damages permitted by law that will be
proved at trial.

52 ltems of damage suffered by RANDY and MARLA are loss of consortium.

The aforesaid darnages are in amounts which will be proved at the time of trial

1

/7
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V1. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs MATTHEW NEWMAN, and RANDY and MARLA

NEWMAN, pray for their judgment against Defendant HIGHLAND SCHOOL DISTRICT NO.

203 for human and special damages in amounts to be proved at trial, together with Plaintiffs’

costs and disbursements herein incurred along with prejudgment interest, and for such other

(retief as the Court may deem just and equitable.

day of September, 2012

NELSON LANGER ENGLE, PLLC

Fred
Mich

ADLER GIERSCH, PS

Larfgey] WSBK #25932
el E. Ntson, WSBA #6027

Caid} A, b #

Richard H. Adler, WSBA No. 10961
Arthur Leritz, WSBA No. 29344
Melissa D, Carter, WSBA No. 36400

333 Taylor Avenue N.
Seattle, WA, 98109

Attorneys for Plaintiffs
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Newman v. Highland School District Shane Roy 7/23/2013

Page 1

IN THE SUPZRIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA
MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and guardians of said
incapacitated adult,

Plaintiffs, NO. 12-2-031¢2-1

V.

HIGHLAND SCHOOL DISTRICT MO. 203, a
Washington State governmental agency,

Defendant.

DEPOSITION OF SHANE ROY
TUESDAY, JULY 23, 2013
Pages 1 to 237

Jody K. Pope, CCR/RPR

Central Court Reporting  800.442.3376
A 30
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MR. NORTHCRAFT G

A. I watched the video

rec

BY MR.

]

tha

=

Okay. Anybody watch 1t

~l

A, Myself.

3

[ee]

There's where

out. There's

Q. Was there that sort of knockdown punch or -ackle
9 where nhe's lmmediately down and out and you recognize
10 that?
11 MR, NORTHCRAEFT: Object to the form.

ere's the one play that, you know, we have
14 idertified as a big hit in overtime, first play or
15 second play of the overrime session, whnere he gets his
16 face mask grabbed, falls on the greund. That's nort
17 where we, as a staff, or me personaily, .ooking at a big
18 hit, would say that is -- that 1s the moment. But
19 defensive player No., 70 for Naches has -~- his weight
20 Falls on Matthew's head on the ground, and that iz the
21 one momsnt in tne fi.m overall where I say, whoa, that
22 could have been something, bul the next piay, he siill
23 runs one more play afrcer tharn
24 ¢.  Ang do=s he do ckay during that vlay?
25 A don't kne I don't revember the result as

biect

ently,

with you?

1
[

he's immediately dow
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1 But, vyou know, as far as education is concerned,
2 you know, it's my understanding is the Highland School

3 District is doing everything that is expected of tnem

4 from a WIAA governing body perspective. The WIAA says,

5 wateh the seven-minute video, clear on concussions, so
& be it, that's what we did.

7 Q. And I'm asking you, did you do anything other

8 than that, more than thar?

GO Le a convaention about concussions,

-

11 Q. I didn't finish yvour -- or wa didn't finish,

I

12 apologize, vour entire coaching career. How many vears
13 Y Y o

augir 2010 in a coaching

16 Q. Any reason for the reasignation?
17 A.  Sure. I was looking oo move my family our
15 Yakima. I didn't want my children raised in Yakima. 1

12 didn't care for the ares. Jochs brouc

20 ycou know, in my West Valley neighbornood that's nice and
21 sweet and pleasant, ! got tagging and gang stuff going
22 ozl the [ den't want my kids exposed to that,
23 50 for the previous Or 81X years, we couldn't walt
24 Roogeboout of Yadima. Tt was fust we needad rhe rightc

Central Court Reportin 800.442.3376
poring A 32
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1 Q. Wnat opportunity ultimately prevalied?

2 A, Colville School District, and lucky for us, one

3 of the groomsman i
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4 father was a junior high
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1 that he got hurt on the kickoff return in the football
2 game. This is what everybody was saying, he got hurt on

(d

this, he got hurt on that. And now we have this event,

4 where now it's the practice setting, and I can tell you
5 that I never heard from one of my student athletes
6 saylng, hey, coach, what happened on that practice?

7 Wnat happened during that practice? Did he get hurt? T

o
oo

£5

4

ver had, coming out of Thursday's practice, any of my

9 gstudent athletes coming up to me before a team dinner or

10 during tean dinner or after team dinner, saying, hey,

fa—t
—

coach, something's wrong with Matthew. I never had

)
NG
T

-~
&9}

13 And I never had, after he had a treumatic brain

14 injury and almost lost his life that weekend, I didn't
15 have any of these student athletes, to my knowledge,

16 come to my administrators or athletic directors, hey,

17 Mrs. Maras, Mr. Thorson, Mr. Anderson, superintendant,

18 Coach Roy and Coach Shafer knew about this, I

v I can rell
19 you 1f T was a cousin of Matthew, that is the first
20 thing T would have done,

2% ¢.  You did know about 1t, though, didrn't you?

-3 - P s - s ey 3 t ] - ~ g A
2 symptoms that say, wow, cbhvicusly, T didn't see tne nit
~ e . en b o -~ d L
25 as bilg as other people, righn?

Central Court Reporting 800.44,2.337¢

A 34
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Q. There you go.

~
L

A, Okay. Understood

states
players =--
Q. The coach that

Shafer?
MR

NORTHCRA

You can follow

brother, and they shoula

anything like that.

up

coach

10 that was blg tims in terms of
11 ve read

. But

FT .

,,,,,, ier, the Lhi
13 from them
14 G. Weuld vou expsclh to hear
15 A, T would.

16 Q. Why?

17 A, If these Kkids were that

be, arnd he was that injured,
19 staggering as some of them taixed, T would expect ons,
20 Tw, three of them to ceoemmunicate that with us. That's

1 don'zt

Txouse
late

fhat tells me

I don't have a coach that

have all these

it would be Dustin

me, counsel, let him

r.

any eveant

at ail. -

1

e

concerned for their

<] been an expactatlion of the Lysredt law, you know, when
22 we talked about here, Page 2, "AlL of our staff had peen
23 educatad on the new concussion policy and are regquired
24 and expected to report any of these signs and symptoms
25 that they feel or observe in others immediately to

830.442.3376
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Honorable Blaine G, Gibson

INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated No. 12-2-03162-1

adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and guardians of said HIGHLAND SCHOOL DISTRICT'S FIRST

incapacitated adult, SET OF INTERROGATORIES AND

REQUESTS FOR PRODUCTION TO
Plaintiffs, PLAINTIFF MATTHEW NEWMAN

s,

AND PLAINTIFF'S ANSWERS / RESPONSES

HIGHLAND SCHOOL DISTRICT NO. 203, a / OBJECTIONS THERETQ

Washington State government agency,

Defendant.

TO: MATTHEW NEWMAN, Plaintiff

AND TO: FRED P. LANGER, MICHAEL E. NELSON, and RICHARD H. ADLER, Attorneys for
Plaintiff

In accordance with Civil Rules 26, 33, and 34, please answer the following Interrogatories and
Requests for Production, separately and fully, under oath, within thirty (30) days of the date of service
upon you. These Interrogatorics and Requests for Production are continuing in nature, and you must

provide any information which changes or adds to these answers at the time when you obtain such
additional information and prior to trial,

INSTRUCTIONS

HIGHLAND SCHOOL DISTRICT'S FIRST $ET

OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION TO PLAINTIFF MATTHEW NEWMAN AND
PLALYIIEE'S ANSWERS/RESPONSES/ORJECTIONS - 1

A 36
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Theodore Becker, Ph.D., RPT, ATC, CET, CDE, CEAS, CDA
EPI Rehabilitation

11627 Airport Road, Suite H

Everett, WA 98204-8714

Phone; (425) 353-9300

Dr. Becker, an expert in the field of physical capacities has tested and interviewed Plaintiff. Dr.
Becker’s expected, but not limited to, testimony concerns his findings that Plaintiff is unable to
work in any capacity due to the sequelae resulting from his severe traumatic brain injury. His
testimony is based upon his training and education as a disability examiner, and his examination
and testing of Plaintiff. Dr. Becker will also testify to the reasonableness and necessity of
Plaintiff’s care and treatment. Dr. Becker's Performance-Based Physical Capacity Evaluation

report and Curriculum Vitae have previously been provided to Defendants with the Notice of
Claim,

Samue! R, Browd, PhD, MD
7513 55% Place NE

Seatile, WA 98115

Phone: (206) 987.2544

Dr. Browd is a pediatric neurosurgeon at Seattle Children’s Hospital. He is currently the
neurosurgery advisor to the Seattle Children's Concussion Program and fills the role of
Associate Program Director in the Department of Neurological Surgery at the University of
Washington. Dr. Browd’s focus on neuroimaging perspective to the neurosurgical issues and
work with the pre-adult brain and neuroscience also provides him with a special foundation with
which to examine the causation and damages issues herein. Dr. Browd’s expected, but not
limited to, testimony concerns his findings on examination of Plaintiff and/or review of the
records. His testimony is based upon his training and education as a pediatric neurosurgeon, his
examination of Plaintiff and/or review of Plaintiff’s medical records. Dr. Browd will also testify
to the reasonableness and necessity of Plaintiff’s care and treatment. Dr. Browd has not yet
prepared any documents. Dr. Browd’s Curriculum Vitae is attached hereto.

Robert Cantu, MA, MD, FACS, FICS
John Cuming Building, Suite 820

131 ORNAC

Concord, MA 01742

Phone: (978-369-1386

Dr. Cantu is a neurosurgeon and is unquestionably the most widely known published and
accepted expert on concussion and return to play questions and is the leading
national/international expert on the topics of negligence, causation and damages. Dr. Cantu is
one of the foremost experts on Second lmpact Syndrome. He clearly states and will testify that

Plaintiff’s injury is a Second Impact Syndrome. Dr. Cantu has not yet prepared any documents.
Dr, Cantu®s Curriculum Vitae is-attached hereto.

HIGHLAND SCHOOL DISTRICT'S FIRST SET :
OF INTERROGATORIES AND REQUESTS FOR !
PRODUCTION TO PLAINTIFF MATTHEW NEWMAN AND

PLAINTIFE'S ANSWERS/RESTONSESOBIECTIONG - 13

A 37
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LISA SORENSON; April 16, 2013
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LISA SORENSON; April 16, 2013
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LISA SORENSON; April 16, 2013
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Newman v. Highland School District Matt Bunday 8/21/2013
1

Page

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and guardians of NO. 12-2-03162~1
sald incapacitated adult,

Plaintiffs,

HICHLAND SCHOOL DISTRICT NO. 203, a
Washington State governmental
agency,

efendant,

)
i

)
)
)
)
)
)
)
Vs, )
)
)
)
)
)
)

VIDEO DEPOSITION UPON ORAL EXAMINATION OF MATTHEW BUNDAY

August 21, 2013
9:04 a.m.
917 Triple Crown Way, Suite 20C
Yakima, Washington

TAKEN AT THEZ INSTANCE OF THE PLAINTIFFS

PHYLLIS CRAVER I

=<
=
i
R
=
=i
7}
el
M

CCR NO. 2423

Central Court Reporting  800.442.3376 A 49



Newman v. Highland School District Matt Bunday 8/21/2013

Page

7

1 had in your possession.

2 A, Unh-huh.

3 0. It does notv appear that you have any documents with

AN
<
o
=

Do you have any documents 1n your pos
5 currently that would be responsive to this

9] A, T don't. I, when you're in colliege you mov

] and you kind of make room fcr the stuff vou
8 I've been away from Highland for over two y
9 so I just tock of the paperwork I didn't ne
10 tossed it.

11 Q. Okay. So vou didn't hold onto any written

12 that you had when vou worked for Highlanc

SES8ion

nead and

matarials

as a ccach?

13 A, No
14 g. Ckay. Thank you. All right. Geing back Lo your
15 sackground, vou've been in Richland for a year. What

-
;
G
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ot
r3
o5
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a personal

et
0

Club,

e
e}
L

Hew long have you opeen doing that?

R0

20 A. Personal Lraining?

21 Q. Yeah

22 A, My firvst sob, sc a yvear now.

23 9] Okay., And any plans ro move outr of the Ric
2‘1 Ry

:’E:‘ £ Moy

at Columbiz Basin Racquert

hiard

Central Count Reporting  800.442.3376
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Newman v. Highland School District Matt Bunday 8/21/2013

Paqe 115

about the smallest nicks,
2 or i3 this a player who deesn't really talk thnat much

3 or doesn't, or doessn't real

o

y =~- basically 1it's
4 basically kind of knowing who vou're coaching,

yv. If this person is complaining a lot about

& small things like that, it's one of thos

feed A

/ where vou kind of “ust try and take lt, rvall

& person through 1t, and see, well, can vou play

[\s)

through it, Does it hurt when you do this? Wel

10 well, then let's fyy 1T out, you krow.

11 U, Do vou nave any reason to disagree with some of the
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Highland School District Matt Bunday 8/21/2013
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playing offense and defense and playing it where we

didn't bring any, didn't bring anything to our
attention, that we thought everything was good to go.
Okay. But my question was, do you have a reason to

disagree with the plavers?

MR, NORTHCRAFT: Coiject to the form.

Yes, I would obvicusly disagree

Would you ever know Forrest ro lie?

Um, Forrest, no, he's usualiy 2 strad

Okay 5o 1f Forrest states that Martthew got up afrer
ne was nit oy Joe Scotr, tils

MR, NCRTHCRRFT: Tp e

- o . S T =
S8 WAaAS T mean, Lf he was
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DUSTIN SHAFER; March 15, 2013

SUPERIOR COURT OF WASHINGTON,

YAKIMA COUNTY

MATTHEW A, NEWMAN, an
incapacitated adult; and
NEWMAN AND MARLA NEWMAN,
parents and guardians of said
incapacitated adult,

HIGHLAND SCHOOL DIS
203, a Washington S
govarnmental agency,

TRICT NO.
tate

4n

)
)

)

)

)

)

VS )
)

)

}

)

)

)

Defendant.

12-2-03162~1

VIDEQTAPZD DEPCSITION UPON

DUSTIN SHAFER

SEATTLE

REPCRTED BY: CARLA E. WALLAT, CCR

ORAL

EXAMINATION CF

9:34 A.M,
MARCH 15, 2013
332 TAYILOR AVENUE NORTH

, WASHINGTOM

Yamaguchi Obien Mangio Reporting & Viden * www.yomreporting.com

1200 Fifth Avenue Suite 1820, Seattle, Washington 88101 * 206 622.6875 * 1.800 83186 A 54




DUSTIN SHAFER; March 15, 2013
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first got word of this and we were being contacted by

attorneys, and he said, Hey, did you get a call from

this guy? I said, No, not yet. ke said, Oxay, I did.

And that was the gist of it¢. I haven't

te Coach Burton or Coach Bunday since the end of that

season. Actually, I that back, wisned Coacn

Burcon a happy birthday on Facepook recently,

Q. A1l right.

Have you spoken with any

players -- well, lebt me back up .

#hen did you actually Ffirst move down to

pit Right after the -- that last Season ., It would
nave peen Decemper of 2009, I believe. I finished our

season -~ or January? I

can't

rememper the exact month. Bur I firnished

[y

coll
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ot
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t
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[#3
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my business.
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AL End

of December.

s my
. OF 20107

A, Right after fcotball season.
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e o~ T e e T o, . ‘.
aq : compiets, T think I
P - . - ] ~ Qe P v v vy 54T ~ o s -~ o ~i
Stayed anotner week, packed my stuff and T went ana

talked

Yamaguchi Obien Man
1200 Fifth Avenue.

gio Reporting & Video

Suite 1820, Seattle. Washington 98101
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DUSTIN SHAFER; March 15,2013

moved to California.

.

Q. Okay. And you've been down in California

continuously since ~-

Q. What do you do down in Californiav

started a retail propane delivery company in

-k

Phelan, E-H-E-~L~A~N, California.

t's b

v

{

en a farily business forever and I kind

¢l Just grew up in the indusr SO 1T was a pretuy
natural move for me when T got out of college to srart

My own plant

i
(SR OIN
Y

U.o And you said when you got out ol college,

&

where did you go to college?

143]

A, Yakima valley Community College.

L@
o
s
0
e
=
s
[
e
s
417
&3]
o
0]
e
{b
b
)

short, Tt was more of a tipe

filler type thing for re. i already knew what I was
Yp ¥

guess you would call ir.

Q. Qkay. Since you've been down in Callfornia,

Yamaguchi Obien Mangio Reporting & Video * www yomreporting.com
1200 Fifth Avenue, Suite 1820, Seartle. Washington 98101 * 206.622.6875 * | 800.831 60
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DUSTIN SHAFER; March 15, 2013

have you done any coaching?

Ne. Oh, check that. I did Little League

coaching for about six weeks, Little League base
Q. But no football coaching?

A No.

O

Why nco?

A, Just bus

iy

i

y. You know, I've -~ Tlye contacted,

el

in the Phelan area, they got a pretty

Ceam up there an

o

-y

you know, about in the Ffuture maybe, you know, helping

oty i
cun

ing my way in s
@ pretty succeassful program up there. So it's g
pretty, pretty tough gig to get into, but I would
definitely like to ger into 1L once my, once Ty
business gets s little settled in and I have some Lime

Q Are you married?

A, No,

Q. Oxkay. Any kids?

& No

Q. Okay. 8¢ the business thar you run down in
Phelan, California, are you the sole proprietor?

A.  Yeah

O. So where were you WOrHang, My, Shafer, in -he
2009-2010 vear?

. 1 Ccoaching oobviously, and I alsc worked ar

Yamaguchi Obien Mangio Reporting & Video * WWW . yomreporting.com
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DUSTIN SHAFER: March 15, 2013

€@

2,

plac

saly]

Q. (BY MR. LERITZ)
got it right in my kead.
tackle happens around the
A. Yeah,
Q. Okay.

A. Sometning

cacrle Lo

anytning, rememb
elther Joe or Matthew?
AL No. Like I said

Tom
Lwice,

to

anyching you know

e smart, i

623
O
3
6}
,4

ng al

both

get know, I
and Matchew had = coup-e

know,

nappy ne gon tackled
and that was really all ¢

2. Okay.  Did vou e
neadache?

Okay. So just make sure T've

So you're around the ten, the

, the 25 or 307

ve to walk 15 to 20 yards te
o
time that you're -- you see
at you walk over to them, did
er hearing anything from
; I was the first one to say
, L ojust kind of yelled, Joe,
ong that lines. &And rhen they
smack Joe Scott on the burr
things to say real guick, I
Couple snapoffs to Joe, nror

Ve

(i

hear Matrhew sg

63
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DUSTIN SHAFER; March 13, 2013

A. No, sir,.

Q. Did you ever hear Matthew say his head hurt?

0. Okay. S5 what happened after that play ana

e

rhe tackle, what nappened next?
4. We woula have just -- I mean, [ don't know
what happened. I can fell you what should have
happened. I mean, we woula have gone back, had a
couple more kickoff returns, probably got into our
kicxoff; cour punt, our punt return, watered up

roved on Lo d:

Q. That's what should have happeneag, right?

0. Whar did happen?

A, T ocan't remember.

Q. Okay. You don't have any recollection of what

o
432
3
o)
O3
=
y
D
3
o

=y
p
[$3]

ter that tackle with Matthew?

. I mean, I remember practlice gol annead,

[

o

53]

ng a

¥

2. So you didn't -~ afrer that

ca

T

ackle with Joe
Scott and Martnew, you didn't take Matthew down to the

S il

end zone?

end zone, but I didn't take hiw there

evar take his heimet of

e
Ti

and then

Yamaguchi Obien Mangio Reporting & Video * www.yomreporting.com
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DUSTIN BHAFER; March 15, 2013

A. Not in contact with them. I mean, just
don't ~- yeah, we just don't talk. I mean, they're
still good friends, but we don't talk very much. Like
I said, wished Coach Burton a happy birthday on
Facebook is about the most contact I've had with him
since that school year.

Q. Okay. So right before the break we were
talking about the tackle with Joe Scott and Matthew
Newman, After the tackle happened when they're both on
the ground, did you see how Matthew got up?

A, Yeah, like I said, he popped up, he was -~ you
know, to be frank, he was pretty "grumpy" I guess would
be the word. He's kind of ticked off at Joe, ycu know,
because he didn't expect to go to the ground. And then
he went back to the, to the end zone,

Q. And when you say "popped up," what do you mean
by that?

A, Well, he jumped up, got up off the ground, had
a couple words with Joe and then moved on.

Q. So he wasn't slow to rise or slow to get up
after the tackle?

A. T wouldn't say that, no.

0. Okay. Did you ever see him put his hands on
his helmet?

A, In like a =--

Yamaguchi Obien Mangio Reporting & Video * www.yomreporting.com
1200 Fifth Avenue, Suite 1820, Seatlle, Washington 98101 * 206.622.6875 * 1.800.831.697"
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DUSTIN SHAFER; March 15, 2013

Mr. Norchcraft objects to the form and the

answer is, '"Yes.,"

j]
]
s
@]
c
0
D
o

that?

So Tyler says that, Mr. Newman,

Newman had a headache. And you disagree with that,
correct?

MR, NORTHCRAFT: Object to the forr.

A. I don't disagree with that. T was

headacne was never reported to me.

{(BY MR. LERITZ) Well, Y -

never
Newman never reported a h YOu;
correct?

A

Mobody ever re

had & headache.

And Matthew Newman did not
cor

naadache, rect?

e
©

Fe did

not.

Matthew

never -- g

Q. Would vou descri ) honest
person?
MR. Object to the form,
AL That's not my judgment .
Q. (BY MR. [ERITZY Juss asking you a guest
Do you think he's an honast person’?
Obiect to the form.

Yamaguchi Obien Mangio Reporting & Video * WWW.yormreporting.com
1200 Firth Avenue, Suite 1820, Seartle, Washington 98

101 * 206 622.6875 * 1.800.831 6973

A b1



~N

N

—t

(4]

tad

f—

N

Tak

DUSTIN SHAFER; March 15,2013

Jy L

definitely had his helmet off, he's not remembering
something correctly,

Q. I't's not +dust him.

MR. NORTHCRAFT: Object to the form.

A. Didn't happen that way .

Q. (BY MR. LERITZ) Antonio Gonzalez, Kavan
Stoltenow, Tvler, Billy, all of these kids have a
different ve

rsion of what happened than you do Are

you saying they're ali mistaken about wha- happened?
MR. NORTHCRAFT: Object to the form.

A.  Absolutely,

Q. (BY MR. LERITZ) &nd why do you -~ why do Y Oou

82
jad)
w3
o
)
41
i
\1

A, Because Matthaew Newman did net have his helmn

Off during pracrice, period,

Q. And Matthew Newman never nad & headache after
the tackle with Joe Scorr?

A. Not that was reported to me.

Q. So you're saying he might have had a hezdache,
he just didn't reporr ir to you?

regorted to me during a practice or a game ,

0. IBY MR. LERLITZ) Going down to the

N, St aredme ae ) N N A -
Bage -- actuailiy, starting at the botitem of Fage 29 on

Yamaguchi Obien Mangio Reporting & Video * WWW.yomreporting.com
1200 Fifth Avenue, Suite 1820, Seattle, Washington

98101 * 206.622.6875 * 1.800.831.6973 A 62



Newman v. Highland School District

Thomas Hale 8/21/2013
Page 1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and quardians of NO. 12-2~03162~-1
sald incapacitated adult,

Plaintiffs,

Vs,
HIGHLAND SCHOOL DISTRICT NO, 203, a
Washington State governmental

agency,

Defendant.

e e e e Mt et i it e i St et S et

VIDEO DEPOSITION UPON ORAL EXAMINATION OF THOMAS HALE

'
o

August 21, 2013
1:02 p.m.
917 Triple Crown Way, Suite 200
Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIFFS

REPORTED BY:
PHYLLTS CRAVER LYKKEN, RPR, CCR NO. 2423

Central Court Reporting  800.442.3376
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Newman v. Highland School District

Thomas Hale 8/21/2013

Page 12

wn

6

10

O -t jo

AL

AL

AL

L@

e

O o O

=4

]

yep.

Okay. Sorry about that. All right. 8o West Valley
High School in 2006.

Uh~huh. 1 took the gray off.

What did vou do after hign school?

I attended Central Washington University. I
graduated from there in 2011.

What was your dagree in?

History.

Did you have a minor at all?
I Jjust studied wine. 1 received a wirne certificate,
but it's not a wine minor.

Okay. All right. 5o what did you do after

—

graduating from Central in 20117

I'm at my current position, food safety managsr for
Gilbert Orchards, Inc.

And how long have you been at Gilbert Orchards?
This is my third year. 1'm in my third ysar.

Okay. So did you play football in high school?
Yes, 1 did.

Okay. Did you play all four yesars?

I played, yes, my freshman, ves, T did.

Okay. And what position did you playv in high school?
Defensive tackle and offensive tackle.

JEY W

&3

ome point did you alsco becoms a coacsh at Highland

Central Court Reporting  800.442.3376
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Page 67

1 at 2:20.
2 (A SHORT RECESS WAS HAD.)
3 THE VIDEOGRAPHER: We're going back on the

4 record at 2:30.

5 Q. (By Mr. Lericz) Mr. Hale, we took a short break and
6 we just started asking you about the practice the day
7 befere the Naches game, September 17tk of '09.

8 Bafore we get into that, though, do you remember

9 Matthew after his injury coming back and watching any
10 of the practices in tha 2010 football season?

G
o
:I“

No, 1T do not.

Lid you coach in the 2010 football s@ason?

S
O

No.

|

14 V. Okay. So zthe last time you coached Highland High

15 Sche

L2

ol foothall was the 2009 3eason’?

16 L. Correcrt.

~
]

17 Q. Why didn't you go back the fellowing year?
ig A. I had, I started a job with Gilbert Orchards.

19 Q. Did Coach Roy ask you to come back in 201¢»

20 A, If 1 was available, he asked 1f, you know, if T would
21 be available teo coach, and I said no, T would not.

22 Q. Okay. And the reason you didn't go back was because
23 of vour job at tne orchards?

24 &, Correct,

25 Q. Qkay. Aall right.

o
oY
Y
51}
—
.
O
i«
~
o
=3
£}
i)
>
Cd
[
T
-t
3
[
o
[
L]
N
E=5
[
[
[0S
~d
533
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Thomas Hale 8/21/2013
Page 108

9
10

Q.

>

e
A

D

Sport it because I care about the person that I'm
playing with. That's part of the brothar's keeper,
that's part of the respect and you have to the

program and to your teammate and to our coaches.
4] Y k

Uh-huh. Are vyou aware that Billy Gellerson hnas

testified that he heard Matthew Newnan telling Coach

Shafer that his head hurt after the tackle?

MR. NORTHCRAFT: Object to the form,

Like I sald before, 1 haven't heard any testimonies,

anything.

All vight. That's completely brand new information

Lo you?

Yeah, vou just told me thatb.

Okay. And vou've never -- all sight.  So vou have no

information regarding what Tyler Hakala may have said
or heard after the tackle with Joe Scott and Matthew

Newman, fair to say?

Have I heard?
Yeah
z's failr to say that T do not know

Gkay. If Tyler Hakala 5ays that he heard Matthew say

ar the cackle witn o8 Scott and

te diss

ad
]

- [REEE ™
es wl '\.ﬂ}‘

i

ME. NORTHCRAFT: Objsct te ths Form.
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1 A. Repeat or restate, please.
2 Q. Sure. TIf Tyler Hakala says that he heard Matthew say
3 he had a headache -~

4 A,  Okay.

5 (. =-- after that tackle, would you have any reason to

€& disagree with Tyler?
7 ME. NHORTHCRAFT: Object to the form.
8 A. Are you saying do I bslieve that Tyler Hakala is a

“ liar?

10 Q. I'm asking you if you have any reason to disagree

1 with what he recalls.

o
=

If he came to me and dpproached me with a question,

L3 or the statemsnt that there was & head injury; is

14 that what you're asking?

15 Q. I'm just asking you if vyou have any reason to
16 disagree with Tyler if that's what he recalls
17 happening,

1 H MR. NORTHCRAFT: Object to the form.

19 A. 1 do have reason Lo disagree with him. If the

20 & head injury, 1 would have been -- we would have

22 Q. Well, that's your assumption, right, you were --

Ny
Lat
jeed

Well, vou asked me if I would have a reason Lo and I

24 teld yvou I would.
25 Q. So if Tyler says that he neard Matthew say he had a
Cantral Court Reporting 500.442.337%8

A 67
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1 post-, obviously postseason, so I'm confused on where
2 you're going. You're going back to the Thursday back
3 Lo after the season, so I'm confused. That's why I

4 asked for clarity.

5 Q. I'm glad vou're doing that. I'm just trying to find

6 out from yvou iLf, for axample, if Dustin Shafer's

7 memory of the svents, in your mind, would be more

8 accurate than the plavers' version of egvents of what

happened back in September 17th of '09.

10 MR. HORTHCRAET: Object to the form.

po—

i
pe)
.

I, I wouldn't, 1, sgain, if it came to an injury, 1

12 would not weight either one. Ir's about Matthew

-

13 Newman, speak ©o MalLthew Newman , 30 T balieve Dustin
L4 Shafer? Yes. Do I -- T wasn't informed about any
15 scenarios, so I have no comment on it.

16 Q. Okay. And frankly, if the players have their version

i
~d

of events, you have no reason to doubt them sither,
18 rightc?

19 MR. NORTHCRAFT: Object to the form.

At A. Agaln, I have no comment on tha situation becauss I

21 wasn't aware of either side,

22 Q. S0 if Macthew or, let's s&y a player, hypothecically,
23 has a tackle, gets up and says to you something to

(&

24 the effect of, Boy, coach, my head's ki

25 A. Uh-hnuh.

Central Court Reporting 800.442,337¢
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Newman v. Highland School District Justin Burton 7/2/2013
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an
incapacitated adult; and
RANDY NEWMAN and MARILA
NEWMAN, parents and
guardians of said
incapacitated adult,

Plaintiffs,
NO, 12-2-03162-1

Vs,

HIGHLAND SCHOOL DISTRICT
NO. 203, a Washington State
governmental agency,

et et et S st S aet et S el Mt ot it et e e

Defendant .

VIDEO DEPOSITION UPON ORAL EXAMINATION OF
JUSTIN BURTON

July 2, 2013
11:21 a.m.
917 Triple Crown Way
Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIFFS

REPORTED BY:
SUSAN E. ANDERSON, RPR, CCR

Central Court Reportin 800.442.3376
porfing ° A 69
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1 recollection of Matthew Newman being tackled during a

B2

play?

s

ME. NORTHCRAFT: Object to the form.

4 A. T mean, like I told you, I'm sure he did get tackled,

[l

Y

but I don't have any recollection of any specific

6 tackle that happened. Like I said earlier, he's a

running quarterback and we did that pro thud that

8 had explained earlier.

9 Q. (By Mr. Leritz) Would it have been unusual for a ~-

10 for a guarterback to have been tacklead du

=

practice before a game, a Thursday pracci

~
1o
o~
L4
a
(v

[
N2

Ao T =~ dn our system he was a running guarterback, ha

(98]
-
&3]
{5
H
H
—
fte
=
A
ity

said, he would be pro thud, just hit him
14 Up top, wrap up, blow the whistle, we're on to the

15 naxt play.

& @. Do you know if any coach saw a play whare Joe Scott

17 tackled Matthew during September 17, '00 practice?

18 A. If they did 1 ~- they didn't tell me about it

F—
WO
Ll

Okay. Did you ever hear Matthaw Mewman say that hs

20 had a headachs after a particular play during praztics

i~
s
O
o3
95
ferd
s
P
&
3
i
5
[
i
8]
n
3

23 A. Could you restate it, pieasa?

(AN
e
£33
o
9
=
™
£
47}
=~
st
(a3
(8%

Did you ever hear Matthew Newman s

[43]

Y

N
S
-
3
ﬁ'l
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3
o
o
£
]
ﬂ‘n
—
D
&
£,
1Y)
g
j»3
¢4
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-
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By Tamr odligp b ey oo D
aroany play during oractice
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[EaN

L

9
10
11

g

.

I
[

s
o

M,

Q.

T

A,

on Septembear 17 of 20097

1 did
(By M
pract
any
1 did
30
one o

Mo, I

wesn el
offen
at
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would
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notic
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(9]
3
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5
—
[
il

MR,

reason?

VO

vou recall if

the

ad ju

s him in at gquartarback

y nat pasause

NORTHCRAFT: Object to

not hear that.

r. Leritz) Did you ever see Matthew Laken out of

ice during the September 17, 200°% practice for

nov.

naveyr saw him walk down to the end zone with

f the coaches after a hit with Joe Scott?

did not.

Matthew played the entire practice on

of '09°7

if he wouldn't have bsaen in the practice we

have noticed.

.,.,A
p
B

was our quarterback for <he

)

ive session

. think

wa're back -~

1T we

Exhibit 4. During the offensive session 1f he

t in that session I would have noticed becauss we

probably would have put Tyler Hakala there

s5¢ he played the year before. So I would have

[

t from that standpoint aleone.

for sure. I krow that we had

throughout just as a

)

rog

i

cur

b3

NS8XE QquUaTLE ck

L
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Newman v. Highland School District

William E. Gellerson 12/13/2012

Page 1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and guardians of NO. 12-2-03162-1
said incapacitated adult,

Plaintiffs,

HIGHLAND SCHOOL DISTRICT NO. 203, a
Washington State governmental
agency,

Dafendant .

)
)
)
)
)
)
)
vs. }
)
)
)
)
)
)
)

DEPOSITION UPON ORAL EXAMINATION OF WILLIAM E. GELLERSON

December 13, 2012
10:55 a.m.
917 Triple Crown Way, Suite 200
Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIFFS

REPORTED BY:
PHYLLIS CRAVER LYKKEN, RPR, CCR NO. 2423

Central Court Reporting  800.442.3376
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1 A. During our junior year, the same year.
2 Q. Okay. And who was the other player that was with
3 you'?

4 A. Alex Laughery.

§ Q. Can you spell Alex's last name?

6 A.  L-A-U~G-E-R~Y (sic). That's a guess.,

7 Q. Okay. Do you recall Coach Roy saying anything in

g response to you and Alex when you discussed the

9 headache and the tackle during practice with him?
10 MR. NORTHCRAFT: Object to the Fform.

11 A. Not anything direct. He just, you know, kind of like

12 we ran through the scenario altogether. Like because
13 I think Coach Roy wanted to know what we saw, like if
14 thers was something he didn't know happened, and he
15 didn't discuss it, though.

16 Q. Okay.

17 MR. NORTHCRAFT: Move to strike as non-

18 re

i

ponsivy

¢
N

19 Q. Did Coach Roy ever indicate to you and Alex during

20 that discussion that he was not aware that Marthew

]
—

had a headache during the Pregame practice before the

22 Nacheas game?

23 A, Ne. He --

24 MR. NORTHCRAFT: Object to the form.

25 A. He, he knew about it, he kpnew that Matthew had a

Central Court Reporting BO0.442.3376

A T3
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1 headache,
2 Q. And why do you say that?
3

A. Because he, he saw it. Everybody knew, you know,

4 there was something wrong with him. Unm, we told him,
5 you know, like, Hey, well, when we talked to Matthew
& sixth period he said he had a headache. And he said,
7 Oh really? VYeah, we all did. Coach Roy didn't
8 discuss it, he was kind of getting information from
9 us and, um, this, this was after it happened, though.
10 Q. Okay.
11 MR. HORTHCRAFT: Move to strike.
12 Q And you say Coach Roy knew, we all knew that Matthew
13 had a headache, are you talking about on the day of
14 practice?

15 A. Yeas,.

—
[a)}
<O

For the Naches game?
17 Ao We all knew Matthew got hurt that day.

18 MR, NORTHCRAFT: Object to the form.

Move to

19 strike as nonresponsive.

20 Q. Billy, can I have you sign Exhibit 4 and date it?

21 Use this pen here right there in the corner.,

22 M5, CARTER: I'm jusc going o lecok over my

23 notas.

24 MR. LERITZ: Do you want to take a break?

25 MS. CARTER: Yeah, why don't we take a five-
Central Court Reporting 800.442.337¢6
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1 Q. You don't remember that?

2 A I don't remember, I just remember that we all went up
3 there after a team dinner, I think. I can't

4 rememoer,

5 Q. 8o there was 2 team football dinner on July 2, 20107
6 A No, it wasn't. I can't remember why or when or how

7 we got there, but I just remember being asked to go

8 there and that's all, no problem, we all wanted to.
9 Q. Where were you when you were asked to go to the

10 Newmans' house?

11 A. T also cannot remembar .

12 Q. You don't remember?

13 A. T can't remember.

14 Q. And you don't remember whether it was Mr. Newman or
15 Mrs. Newman that asked you to ge to their house?

16 A. T do not,

17 Q. And did you go to their house?

18 A. Yes,

19 Q. And what was -- what did, though, either Mr. and Mrs,
20 Newman tell you about why you were going there?

21 A.  They told us that we were going to be interviewad and

22 asked questions about what happened to Matthew.

23 Q. Okay. And did they say by whom you were going to be
24 interviewed?

25 A.  Yes, they told us -- no, they just, they told us that

Central Court Reporting  800.442.3376
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1 he was a guy doing research on, um, head injuries.

2 . Okay. And did they, did they represent that Mr.

3 Adler was the man that was dolng ressarch on head
4 injuries and he was the person that was going to talk
5 Lo you?

6 A, Yes, once we got there, he introduced himself as such

b

~J

MeTol
8 Q. 530 he represented to you that he was a person doing
9 research for football injuries?

10 A, Yes.

11 Q. All right.

12 A, He also did state that he was a lawver, [ bellieve,
13 or, not -- T think that's his title. He told us that
14 is one thing he was, but he wasn't there for that.
15 Q. 50 he wasn't there as 2 lawyer, he was there as a
16 medical researcher?

17 MS. CARTER: Object to the form.

i MR, NORTHCRAFT: What's ths objection?

19 MS. CARTER: There's been no testimony that it
20 was madical research.

21 ¢. So he told you what, he was there to do medical

22 research?

23 A&, Yes, I believe that's Lln our statement, he says, or,

[
B

I remamber him introducing, all of us wentg,

to Tyier about 1t, but we do remembery him saving, Hi,

™
i
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1 you know, I'm Richard Adler, I'm a lawyer, or

2 attorney, but I'm not here for that, I'm here to

3 just, he gave us his background with medical history
4 and he was doing research for it, and that was whar

5 we, he only asked us questions about what happened to
6 Matthew and not, and he only asked us questions about
7 what happened to Matthew and net about coaches,

8 really, so we assumed it really was for medical

9 research,

10 Q. Okay. So when he introduced himself as a medical

11 researcher, did he at that rime tell you he was

alsc

N

an attornay?

13 5. VYes.

14 0 And he told you at that time he was not there with
15 respact to bringing a lawsuit, but that he was there
16 to do ressarch?

17 A, Yes.

18 Q. Do you know when it was that the Newmans hired Mr.
1¢ Adler as thelr attorney?

20 M5. CARTER: Objesct to the form.

21 A, No.

22 C. Was there anyone else thare Like Mr. Adler? Did he
23 bring somebody else, another researcher or another
24 lawyer or an assistant or --

25 A, Not that [ can remember.

Central Court Reporting 800.442.33764
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and guardians of NO. 12-2-03162-1
sald incapacitated adult,

Plaintiffs,
Vs,

HIGHLAND SCHOOL DISTRICT NO. 203, a
Washington State governmental
agency,

Defendant.,

— — DN I N NN

DEPOSITION UPON ORAL EXAMINATION OF TYLER HAKALA

December 13, 2012
3:32 p.m.
917 Triple Crown Way, Suite 200
Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIFES

REPORTED By :
PHYLLIS CRAVER LYKKEN, RPR, CCR NO. 2423
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Q.

A

[

Yes, Mr. Newman.

What did he tell vou about why he was calling

&
meeting?

He told us that an attorney, Richard Adler, that was
working with the, whatever, the concussion
foundation, whatever, the association or program he
was working with, wanted to talk to us about and
figure out, you know, why this injury happened to
Matthew and, you Know, how it can be, you know,
determined and figure out what happenad.

Did My. Newman actually tell you that Richard Adler
was an attorney?

He did not, but when I went there, Richard told me he
Wds an attorney.

And when, when did he tell you that?

When he introduced nimself to me, HMi, I'm Richard
Adler, I'm an attorrey, but I'm working for the
concussion foundation, or whatever rthat program,
that's how he introduced himself to me.

Pid he ctell you whether or not he had been retained
by the dewman family?

NO.

He didn't say that either way?

\1'

15

ah. T don't believe he was at thatr point .

Why den’t you think that?

A 79
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1 A. Because, well, at least Lo my knowledge, there wasn't

i a lawsuit at that time, so there was no reason Lo
3 believe that it was anything more than just figuring
4

out why this happened.

n
o

2. Did you think that Mr. Adler was looking for Facts to
6 support a lawsuit for Newmans?

7 A. Not at the time, no.

oo
L

At some point did you?

9 A, Well, as soon as I was aware of the lawsuit that's ip
10 place now, that's when, vou know, you kind of look

11 back and think, well, you know, was that his
12 intention at that time, or was it not. T don't know,.

s 3

13 Q. Okay. So you mentioned a number, a couple of other

14 fellows that went to this meeting, I think Billy and
1 Kavan and Forrest and a couple of other players. vYou
16 don't remember the rames of those two?

17 A. I don't remember exactly which ones he called, no.

18 C. And did you have one, more than one maating

at thea
19 Newman residence?
20 AL Yes,
21 G How many meetings did vou have?
272 A I think in total I've met with Newmans and Richard
23 three or four times.
24 Q. At the Newman residence?
25 a. Ve s

A 80
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Hey coach, just wanted to
say idk what you are
hearing.. But we arnt
attacking you. Me and the
other players are honest to
god saying what we
remembered. | dont think
that you did anything
wrong. And you had no
idea matthew had a
headache. | dont want bad
blood. | feel a loyalty to
you coaches and wouldn't
want u to think we were
picking sides

e

Exhibit 3

b. Shafer
Seprember 16, 2013

Dhany L Porier, CS& Na, 12729

®

o (

A

Lontact

SHAFER 10
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JOSEPH SCOTT, April 15, 2013

SUPERIOR COQURT OF WASHINGTON, YAKIMA COUNTY

MATTHEW A. NEWMAN, an

incapacitated adult; and RANDY
NEWMAN AND MARLA NEWMAN,

parents and guardians of said

incapacitated adult, 12-2-03162~1

Plaintiffs,
Vs,
HIGHLAND SCHOOL DISTRICT NO.

203, a Washington State
governmental agsncy,

Defendant .

- - D o N

DEPOSITION UPON ORAL EXAMINATION OoF

JOSEPH SCOTT

4:31 p.M,
APRIL 15, 313
1030 NORTH CENTER PARKWAY

KENNEWICK, WASHINGTON

REPORTED BY: CARLA R. WALLAT, ~CR 2578
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JOSEPH SCOTT; April 15, 2013

A. No. My back was turned to him after the
tackle.

Q. 50 where was ~- where was Matthew located
right after the tackle, after you -~ let me ask you
this.

Did you help him up?

A. No. Oh, yes, I did, sorry. I == as I -- when

[]

I got up, T turned around and he was just laying there,

I grabbed his hand and I said -- I was like,

T'm sorry,

man. Because I could hear people saying, Don't go all
the way to the ground, it was one of the coaches, I
think it was like Shafer or Roy, one of those two said,
Don't go all the way to the ground. And I helped him
up and said, Sorry. And when he was on his feest I
turned around and walked away because I could hear
everybody's like, Dude, what are you doing? That was
dumb. S0 I just walked away because I didn't want to
hear anything they had to say.

Q. Did yeou reach down to try and help him up?

A.  Yeah,.

Q. Did he grab your hand?

A. Pretty sure.

Q. Did you help pull him up?
A,  Yeah.

Q. When you reached down to pull him up, was he

41

Yamaguchi Obien Mangio Reporting & Video * WWw yomreporting.com
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JOSEPH SCOTT: April 15,2013

on the grass?

A. I'm not certain, but I'm pretty sure.

Q. Did he grab -- did you extend your right hand?

A. Yes

Q. Did he -+ which hand did he use to grab ahold
of you?

A, I'm not sure.

Q. Did he still have the ball in his hand?

A. No, I think he let go of that a while ago.

Q. Okay. As -- did you pull him all the way up,
help him all the way up $o he was standing?

A.  Yeah.

Q. At that point, had you said anything to him
yet?

A. I said -~ T think I said, I'm soxry, man, and
then I just -- that's all T said to him and then I just
walked away.

Q. Did Matthew say anything to you?

A. It was more of like -- T knew it Wwas more like
a, Yeah, whatever. Like, Yeah, you're fine? Yeah,
fine, whatever. Kind of like that.

Q. Did he -~ did you think he was mad?

MS. CARTER: Object to the form.

A, I figured.

Q. (BY MR. NORTHCRAFT} Pardon me?

42
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JOSEPH SCOTT; April 15,2013

A. I figured he was because I wasn't supposed to
tackle him anyway.

Q. All right. When he said, "Yeah, fine,
whatever, " how did you interpret that?

A. It was just he didn't want to talk Lo me at
the moment so I just turned around and walked away.

Q. Did he say anything else to you?

A.  Not to my knowledge.

Q. And how close were you to him when he said
that?

A. It was like as he was -- as T was helping him
up, 1 was saying, Yeah, I'm sorry, I was saying sorry
to him, and then as he got to his feet he said, Yeah,

that's when I started walking away as he was sayins

(]
fots
o

Because I could sense it in his like voice that he
didn't want to talk to me.

Q. Did he say anything else to you?

AL No.

Q. Did you ever hear him s5ay, Oh, I have a
headache?

A Right after that or --

Q. Yeah, atv that point?
A. No, I didn't listen to him after that.

. Okay. Did you ever hear him say he had a

43
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44

A. Not during that day.

Q. When? Did you ever hear him say he had a
headache?

A, No.

Q. At any point in time?

A, No.

Q. After this tackle?

A, No.

Q. Either that day =r the next day?

A Nope.

Q. When vou stood up, how close was he to you
from where you staod up from where you had fallen?

A. I took about three or four steps to get to
him, so hes was a distance, about five, six feet away
from me.

Q. Was he still ~-- was he still inbounds?

A, I don't think so.

Q. Do you think he was out of bounds?

A.  Yeah.

Q. Was he on the out-of~bounds line?

A. I don't know if =«- the lines weren't painted
that day so I'm not really sure.

Q. Okay.

A. The lines were painted, but they were more
faint because we'd baen running on them already. So I

Yamaguchi Obien Mangio Reporting & Video * WWwW.yomreporting.com
1200 Fifth Avenue, Suite 1870, Seaitle, Washington 98101 * 206.622.6875 * 1.800 83 1.6673
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104
A. Probably like Antonio.

Q. But they didn't indicate to Yyou ==

A.  Nobody.

Q. ~-- the school district attorneys didn'te
indicate to you that they talked to any other players?

A. Not that I remember.

MS. CARTER: All right. I think that's

all I have for now. I may have a few more questions

for you. Thanks.

FURTHER EXAMINATION
BY MR. NORTHCRAFT:

Q. When you went over to help Matthew up off the
ground, did anvone else actually come over and pull him
up like you did?

A. I can't remember. To my knowledge, I'm the
only one that was there, but as -- from this statement
I read with Tyler and Antonio, some -~ there was other
people there, too.

Q. Do vyou remember that?

A, No.

Q. As far as you know, it was just you pulling

him up, right?

A.  Ysah.

Q. And when he said, Whatever, fine, did he slur

Yamaguchi Obien Mangio Reporting & Video * www. yormreporting.com

1200 Fifth Avenue. Suite 1820, Seattle. Washingion 98101 * 206.622 6875 * 1.800.831.6973
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JOSEPH SCOTT; April 15,2013

like

his words?

A. Not that I remember.

Q. Could you understand him?

A. Yeah.

Q. Did he act sluggish?

A, No.

Q. Did he look shaken up?

A. No

Q. Did he stumble or list to one side or anything
that?

A He got up just fine that I could tell.

Q. Did he act groggy?

A. No

@. Did he say he was hurt?

A. No.

Q. For the rest of the tackle, after the juniors,

Forrest and Billy and possibly others h

A,

Q.

.

ad given you a

bad time about this accidental tackle, were you really
paying any attention to where Matthew was during the

rest of the practice?

MS. CARTER: Object to the form.
No, not really.

(BY MR. NORTHCRAFT) And why did you leave the

locker room so gulckly?

I dust didn't want Lo deal with all the stuff

%hmagmhi@bhnNMnyoRepmﬂng&:VMeo* WWWL YOMeporting.com

1200 Fifth Avenue, Suite 1820, Seattle. Washington 98101 * 206.622.6875 * | 80083 6973
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FORREST TYLER KOPTA; November 22, 2013

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A, NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA

NEWMAN, parents and guardians of said
incapacitated adult,

No. 12-2-03162~1

Plaintiffs,

vs.

HIGHLAND SCHOOL DISTRICT NO. 203, a
Washington State government agency,

)
)
)
)
)
)
)
)
)
)
)
)
Defendant, }
)

Deposition of FORREST TYLER KOBTA

Friday, November 22, 2013

Reported by: Vicki A. Saber
CSR No. 6212, RPR, CRR, CCRR, CLR
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FORREST TYLER KOPTA; November 22, 2013

153
A. No, I don't remember where I got this from. T

don't remember who gave it to me or anything.
Q. And you haven't had a discussion with Billy or
Tyler or Kavan about whether they reviewed statements

and signed statements?

A. No, T haven't talked =-- I've talked to Billy

one time since I went to boot camp, and we never talke

about this.
Q. If you thought it was weird that YOou were
being asked to review and sign it, why not bring that

up
with someone?

A. T was a kid. I mean, I trusted them. I had
o reason to think that -- you know, who would -- I
don't know. I was just a dumb kid, 1 guUESS ,

Q. Is there anything contained in this statement
that we've just reviewed in careful detaill marked as
Exhibit 8 and Exhibit 12 that you beliesve is not
accurate as you sit here today?

MR. NORTHCROFT: Object to the form.

THE WITNESS: Without the tape T couldn't tell
you for sure,
BY MS. CARTER:

Q. As you review this Cranscript 1s there
anything -= any of the words that you believe are

inaccurately transcribed?

Yamaguchi Obien Mangio. LLC. Reporting & Video * WwwW vonreporting com
1200 Fifih Avenue, Suite 1820, Seattle. Washington 98101 * 206.622.6875 * 1 800.831.6973
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FORREST TYLER KOPTA; November 22, 2013

oy

154
A. T don't remember.

Q. When you received the phone call ~- 1 believe
you said it was Mrs. Newman that called you to come over
to the house initially; is that right?

A. I'm not a hundred percent sure on that, I
can't remember who asked me to come over.

Q. If it wasn't Mrs. Newman, would it have been
Mr. MNewman?

A, Yes, it was one of the two,

Q. And do vou remember what you were doing when
the phone call came in?

A. T remember I was at home, and I told my
parents. And -~ but I don't remember if T left that day
v 1f T left later on that week, or when it was.

Q. And what did you rell your parents?

M
b

v. T told them that T was asked to dgo See a brain

specialist, and that I'd be back in an hour or two,

Q. And did they have any questions for you about

Q. And did you ever tell your mother that you
were meeting with a brain surgeon’?

A. T might have. Brain -~ I don'® remember
exactly what he said. It was either brain specialist or

brain surgeon. Scemething along those lines. That's

Yamaguchi Obien Mangio, LLC, Reporting & Video * WWW yomreporting.com
1200 Fifih Avenue, Suite 1820, Seattle, Washington 98101 * 206.622.6875 * 1.800 83 1.6073

A 91



-~

FORREST TYLER KOPTA; November 22, 2013

155
what I was told.
Q. Are those two kind of the same thing in your
mind?
A. They're both not a lawyer, so yes.
Q. 8¢ if somebody is not a lawyer, then it
doesn't matter?
MR, NORTHCROFT: Obidect to the form.
THE WITNESS: In this case I was lied to zo
your guestion, regardless, 1is still I was lied to, and

that's the way 1 see it.
BY MS. CARTER:

Q. Okay. Ware you told that the purpese of the

seting was to find out what happened to Matthew?

A. With a lot more detsail added to that. I said
it T think three or four times today. I was told that
he was researching how this happens, and that he was
trying to figure out how -- the symptoms of concussions
and how to prevent this in the future. And that's what

I was told.

Q. And did Mr. Adler, when you met him in person,
tell you that he was the president of the Brain Injury

Association of Washington? Does that sound familiar?
A. He might have, but I don't remember.
Q. Okay. And do you remember hearing of that

group, the Brain Indury Asscociation of Washington?

Yamaguchi Obien Mangio, LLC, Reporting & Video * www.yomreporting.com
1200 Fifth Avenue, Suite 1820, Seattle. Washington 98101 * 206.622.6873 * 1 .800.831.6973
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FORREST TYLER KOPTA; November 22, 2013

156
A. T don't remember that, no.

Q. Is it possible that when you got the phone
call from either Mr. or Mrs. Newman that they asked you
to meet with the president of the Brain Injury
Assocliation of Washington?

MR, NORTHCROFT: Obiject to the form.
THE WITNESS: Okay. If they did say that,
regardless, they nevar told me that he was a lawyer, and

he never told me that he was a lawyer. So I mean, it's

pretty convenlient that that was left out. I see what
you're getting at, but regardless, it was left out,
BY M5. CARTER:

Q. Sure. And I understand your position about
that., What ['m trying to get at is whether they told
you that you were meeting an individual who was
associated with the Brain Injury Assoclation.

Do you have a recollection of that?

A, I don't remember that.

Q. And when you met with Mr. Adler did he give
vou a business card?

A. MNot that T remember.

Q. Do yvou recall him showing you a business card?

A, No, not that I remember.

Q. Do you recall him telling you that he had two

joks, a day Jjob and a night job?

Yamaguchi Obien Mangio, LLC, Reporting & Video * www yomrepoiting.com
1200 Fifih Avenue, Suite 1820, Senttle, Washington 98101 * 206.622,6875 * 1.800.851.6073
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FORREST TYLER KOPTA; November 22, 2013

A, Not that I remember, no.
MS. CARTER: Do you want to take a break?
(Recess taken.)

BY MS. CARTER:

Hakala's deposition. He was deposed just like von're
being deposed right now, and he was asked a question
about his meeting with Mr. Adler at the Newman home.
And the question was:
"Did Mr. Newman actually tell you that
Richard Adler was an attorney?"
And Tyler's answer, this is page 52, line 11
cf his deposition:
"He did not, but when I went there,
Richard teld me he was an attorney."
A, Okay.
MR. NORTHCROFT: Object to the form,
THE WITNESS: That wasn't what T was told
though.
BY MS. CARTER:
Q. Your experience was different?
A, Yes.
Q2. I'm going to read to you from Antonio
Gonzalez's deposition. You know Antonio, right?

A, Yes.

Q. Mr. Kopta, I'm going to read to you from Tyler

Yamaguchi Obien Mangio, LLC, Reporting & Video * WWW.yoImreporting. com
IZOOFHﬂ\Avenue,Suhe1820.Semﬂe,“ﬁahMgunxOB!O!*206ﬁ22ﬁ875* 1.800.831.6973
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Newman v. Highland School District Ryan Martin 12/19/2012

Page 1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an
incapacitated adult; and
RANDY NEWMAN and MARLA
NEWMAN, parents and
guardians of said
incapacitated adult,

NO. 12-2-03162~1
Vs,
HIGHLAND SCHOOL DISTRICT

NO. 203, a Washington State
governmental agency,

)
)
)
)
)
)
)
Plaintiffs, )
)
)
)
)
)
)
)
Defendant. )

DEPOSITION UPON ORAL EXAMINATION OF RYAN MARTIN

December 19, 2012
1:09 p.m.

917 Triple Crown Way

Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIEFFS

ol

REPORTED BY:
SUSAN E. ANDERSON, RPR, CCR

Central Court Reporting  800.442.3376
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And at the time that seminar was going on and Marla,

Randy, Matthew Patrick and Benjamin Newman were all

there. BAnd the seminar, I can't remember where it was

exactly, it was in the Seattle area and my mom, you

know, asked me if I wanted to stay with them and, you

know, go to that seminar or whatever. And, you know,
Patrick was really close to me and he vanted me to go
and hang out with him and stuff so T did.

And when was that relative teo July 28th, 20107

I don't recall, I know it was that summer.

You have real summers in Eastern Washington,
50 == and we really don't over here, s0 could you tell

me maybe what month it was?

Okay.. Yeah, it was -- it was either June, July or
August, one of those months, probably not hugust

because we had a ~- ny aunt's wedding was during that

time and I went to school mid-~August, August like

20th, I think, so it probably wasn't August, T think

w ke p

it was more June or July.

All right. And then you met with Mr., Adler on
July 28th, 20107

Yes,

That was the nsxt time You saw him?

Vi

Yo

i

What did you understand was nis reason for wanting to
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1 talk to you?
2 MS. CARTER: Object to form.

3 A. I was ~~ 1 was talking to him -- well, from my

4 understanding was he was -=- like T said, he was a

5 representative of the brain association, I'm not sure
6 if that's the full name of it, but -~ and he was

7 talking to me on behalf of them.

& Q. (By Mr. Northcraft) Did he tell you that he was a
9 lawyer at that time?

10 A. Not that I remember.

11 Q. At some point did you lesrn thar ne is a lawver?

12 A, Yes.

13 Q. When did vou learn that?

14 A. 1 don't remember.
15 Q. I take it it was after July 28th, 20107

16 A. Yes,
17 Q. Have you seen nim -~ how did yoeu learn that he was --

et

—
oo

that he is a lawyer?
Y

19 A, T don't remember,

20 Q. Have you met with him since July 28th, 20107

[AS
s
>

Yes.

[AN)
BN
3

How many times?

[N
Ll
e
-

. Once. 1 met with him over ny Thanksgiving break,

24 which was the wesk of Tharksgiving.,
25 Q. And where did this meeting occur?

"3

3
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA
NEWMAN, parents and quardians of

NO., 12-2-03162~1
said incapacitated adult,

Plaintiffs,

HIGHLAND SCHOOL DISTRICT NO. 203, a
Washington State governmental

)
)
)
)
)
)
)
VS, }
)
)
)
agency, )
)

Defendant. )

)

DEPOSITION UPON ORAL EXAMINATION OF TYLER HAKALA

December 13, 2012
3:32 p.m.
917 Triple Crown Way, Suite 200
Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIFFS

REPORTED BY:
PHYLLIS CRAVER LYKKEN, RPR, CCR NO, 2423
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1 A, Yes, Mr. Newman.

2 Q. What did he tell you about why he was calling a

3 meeting?

4 A. He told us that an attorney, Richard Adler, that was

5 working with the, whatever, the concussion
6 foundation, whatever, the assoclation or program he
7 was working with, wanted to talk to us about and
8 figure out, you know, why this injury happened to
9 Matthew and, you know, how it can be, you know,
10 determined and figure out what happened.

ot
1
O

Dicd Mr. Newman actually tell you that Richard Adler
12 was an attorney?

13 A. He did not, but when I went there, Richard told me bz -
14 was an attorney.

15 0. And when, when did he tell you that?

16 A. When he introduced himself to me, Hi, I'm Richard

17 Adler, I'm an attorney, but I'm working for the
18 concussion foundation, or whatever that program,
19 tnat's how he introduced himself to me.
20 0. Did he tell you whather cr not he had besen retained
21 by the Newman family?
22 A, o
23 0. He didn't say that either way?
24 A feat I don't pelieve he was at that point
25 » Why dor't you think that?
Central Court Reporting 800.442.3376
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.
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was aware of the lawsult that's in
ow, that's when, you know, vou kind of look
cd think, well, you know, was that his
on at that time, or was it not. T don't know,

+ well, at least to my knowledge, there wasn't

it at that time, so there was no reason to
that it was anything more than just figuring
this happened.

think that Mr. Adler was Looking for facts to

a lawsuit for Mewmans?

the time, no.
point did you?

5 soon as T

So you mentioned a number, s couple of other

that want

Lo this meeting, 1 think Billy and

nd Forrest and a couple of other plavers. You

emember the names of those two?

remamber exactly which ones he called, no.

you have cne, more than one meelbing at the

residence?

Y meetings did you havs

Al
<<
¢4

in total I've met with Mewmans and Richard

b

r four times,

Newman residence?
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an
incapacitated adult; and
RANDY NEWMAN and MARLA
NEWMAN, parents and
guardians of said
incapacitated adult,

Plaintiffs,
NO. 12-2-03162-1
Ve,

HIGHLAND SCHOOL DISTRICT
NO. 203, a Washington State
governmental agency,

Defendant.

b e i e o e et et St ae®

DEPOSITION UPON ORAL EXAMINATION OF JOHN HEIN

February 22, 2013
10:57 a.m.

917 Triple Crown Way

Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTIFFS

REPORTED BY:
SUSAN E. ANDERSON, RPR, CCR

Central Court Reporting  800.442.3376
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1 Q. You explained what you'd heard?

[

A. Yeah, what I've heard.

[
L

Because you didn't see it?
Y

4 A. Yeah, I didn't.

(81
L.

Did he tell you whether or not he was a lawyer

& representing the Newman family?
St

7 A. He did not tell me at that point in time, no.

g Q. Did he tall he was a medical rasearchar?

%

g A. No, he told me that he wasg -- he

)

10 the people from the Seahawks and the U-Dub, hez works
11 with them to help with their head injury programs.

12 That he's in that area with them. He never cold me he
13 was a medical or a doctor or anything like that.

s
LN
2

Did you understand he was a lawyer?
15 A. No, I didn't.
16 Q. How long a meeting was this?

T

I den't know. I'd say 30 minutes.

s
~ad

18 Q. Okay. And were there any other participants?
19 A. No.

o
-
L

Did he take any audio -- did he Lape record any of

21 vour discussion?
27 A. No, he did not,

3
b
L

Did he videotape any of your discu

(AN
e

A, No, he did not.

1A
L5t
>

&

Do you remember anything else he

s
[
{33
P
o
O
B
4]
L
o3
64
93]

what
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A, NEWMAN, an
incapacitated adult; and
RANDY NEWMAN and MARLA
NEWMAN, parents and
guardians of salid
incapacitated adult,

Plaintiffs,
NO. 12-2-03162~1
VS,

HIGHLAND SCHOOL DISTRICT
NO. 203, a Washington State
governmental agency,

Defendant.

T N P R ol

DEPOSITION UPON ORAL EXAMINATION OF KAVAN STOLTENOW

December 19, 2012
11:03 a.m.

917 Triple Crown Way

Yakima, Washington

TAKEN AT THE INSTANCE OF THE PLAINTTFFS

REPORTED BY:
SUSAN E. ANDERSON, R

e
vl
O
=3

j
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1 A. Yes.

N3
L&

It said that there was a camera crew there?

[ 8]
o=

Yeah, they were in the basement and I did the
interview in the living room upstairs. And once I

5 finished with the interview I went downstairs and thav

6 asked me some questions about Matthew and ju

st tha

7 situation.

And this interview that you gave that was -- that hac

o
!

W o
>

been apparently transcribed and identified in

i

1C Bxhibit 3, was that interview that you gave
11 videotaped?

12 A, No.

4

er than the videotaping that ccocurred

—
[
L@
:Z?’"
=
8
)
st
oy
(1]
3

14 downstairs, were you videotaped at any other time
1% prior to this meeting on the 28th>?

16 A, No.

17 Q. Did you meet with Mr. Adler or any other person prior

18 te the 28th?

19 A, No, I did noo.

20 Q. How is it that vou came to be at the New

ewnan residsnce

21 on the Z8th of July, 20107

22 A, Matthew's father called me and asked me 1f I would be

24 . Did anybody tell vou who Mr. Adler wag?
25 A, Not beifcrehand, bubt once I got there he introducsed
Central Court Reporting 800.442.3376
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-

himself to me and spoke to me about what he was doing.

o
&

What did he say he was doing?

[O%)
g

I don't remember specifically, but I remember thar he

was -- he was trying to figure out what Matthew wasg --

31

I mean, what happened to Matthew and that's about a1}

9 I can remember,
7 Q. Did he identify himself as a lawyer at that time?

& A. T can't remember, but i know he never told me that ne

9 was with Matthew, he told me he was there for the

10 brain injury foundation or whatever it's led,  And

|
3 cal

11 that he was just trying to figure out what nappeaned

12 and the best way to prevent things like this happeninc
g F o

H

—
L

in the future.

14 Q. What did vou understand the purpoese of thi

o

15 videotaping in che basement?
16 A. For some kind of compilation of zases like Matthew's

17 and just this brain injury. 1 think -- I think it Was

3 spacifically to football and just them getting some

) background information for soms cases and putting it

21 Q. What was vour part, T mean, in this movie that was

22 being prepared as you understood it, whar part did you

24 vi3. CARTER:  Object to form.
25 Ao T just was there to provide soma informatior anour

“entral Court Reporting 800.442.337%6
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84/23/2013 14:59 265230234 NORTHCRAFT BIGBY PAGE 17717
The Records Custodian for:
Stephen T, Glass, MD/Northwest Child Neurology RECEIVE D
angwers the following questions regarding: MAY 0 6 2013
Mutthew Andeew Newman NOR
DOB: 07/05/1992 PHTHCAART, a0t 61605,
SN XHKNXK-3164
. ‘Whati o3
L S,
19516 NORTH CREEK PARKWAY, SUITE 308
BOTHELL, WA 88011
2 State the capacity In which you are employed by the sbove named facility and state

wheiher you are one of the authorized record librarlans.
redicl assisstant | Yes

3, Are the anached documents the complete records, inglnding blllings, of the ubove
nawed facility or physicicaqn ’xcugguding the above named porson?

Tfnot, what records have been omittad?

4, ‘Were these records made, kept, and meintained by the above named person/entity in tha
regular course of buslness at or near the tirme of the sct, condition, or event recorded

therein? L,‘ C\Z

5. If photocopies have been made of the original records, wese such coples made under your
direction énd control end ere they true and correct copies of such records?

4eS

Pursuant to RCW 9A.72.085, 1 hereby centify and declars under the peualty of perjury under the
laws of the State of Washington, that the foregolug is true and correet.

o Brsttand?

Authiorized Custodian

Dated at cfﬂ}}l'—} ,
this of

GLASS 1
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NAME
STEPHEN T. GLASS, MD NEWMAN, Matthew A.
Northwast Child Neurology 8.0, PHONE
19516 North Creek Parkway, Suite 308 07/05/92
Hothell, WA 08011 AEF.
Dala &
Prablem

~06M4/1 1|~ HISTORY—

i

J-Matthew.is an.18.1.1y/oright-handed malerefered fora.comprehensivaevaluation ... .
by Richard Adler, Esq. following traumatic brain injury. History today is obtained

P

e -omefebBfOrE today's visit though-at the-lime-of the-visil-substantial volume.of medical . ...

today from Mathew and his parenls, wha accompany him lo the office today.” Also
~presant for the visitis-Mary Sussex; M RNT-Noprior medical records are-avaitabie— -

records revolving around Matthew's Injury and postinjury course are provided for

review.

..........

s e e BTN EW-WaS-IN-Ris-Usual -slate of -health-untl-September-of- 2000 when-he-suffered v

a savere closed-head injury. The date in guestion for the maior injury was 09/18/08,

though on the day prior, Matthew apparently suffered an injury as well as possibly
INJTES avVan prioT (0 s point in ime a8 wall;

e SN.097108, Matihew suited up with practice gear in anticlpation of the faotball.

garme the following day, suffered a fall and apparent injury. The detalls of this are

- -ifivolved.in.a.cooking.project.for French class.and mom.had.notyelcome.home o ...

- A--had alaimed-aftar-this-fall *my-head- hurls™and-In-fact-saw-ensugh-te-ask-him-=Arg- « -

| __after which he had a headache. Finally, as far back as the spring of 2009, perhaps

nol known as parents did nol witness it and it talls back on Malthew's racall of the

avant--Matthewrecally-being in'practice gear™-including His-helmet- wherrabroptly-g -

..... Yittle kid jumped him from behind.and pulled him down fothe concrete, striking.his ...
helmet and head on concrele below. Parents were not aware of the injury though
that evenmg, Matthew carne home and parents, who had not yet come home, later

~griving;indicated-Matthew was exiremely-agitated-onrthe-phone ~Matthew-wag-~--~---

help him and bayond the usual level of frustration and agitation, Matthew was out of
characler, hlghly reactive, very upset and agitated and did not come home until 9
T A e AR EES OR thaday o thig TRItE] IRy Indicatgtiiat Matthew -

-youokay?! Althe end of practice. In fact. Matthew did not continue on with the rest. .

of his teammates but rather, slowed down although he did engage in some running.
Reégardless, Tié stffered an ihjury, Wad 8 change in mental statls, headache hul'gia
m‘--ﬁnntinuewiﬁrsome“though a lowerlsvetof physical-activity-after its-oceurrence - wen

3
J

H

Appan.ntly. the month prior, while In football camp, Matthew also suffered injury
where he was apparently hit out of botnds, Mom had called to check upon him.
Matthew indicates thattie-was-tackled by-a-'kic-from-Foppenish*where-his-back -~ -
N slruck a.golf cart-like vehicle-an-theside line.as well.as.suffering.a-head-injuryand ...

late March early Aprll, Matthew while playing basketball was "kneed in the head”
~and followingthat e had a'headacha“anci didr't aven play therfirst few games; the ——-
{---woach-having-taken him out. . o T

PROGRESS NOTES GLASS 2
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NAME NEWMAN, Matthow A.

STEPHEN T. GLASS, MD
Notthwest Child Neurolagy 8o o Isi82 PHONE
19615 North Creek Parkway, Sufte 208
Bothell, WA 88011 HER.
Dals &
Probilem
A0 Matthew.rsturns, for teevaluation.of his.postiraumatic encephatopathy.and ...

associated neurologic concerns, Matthew is now 19-4 and Is accompanled {o the

~---seen-on 8HAAL. e e -

| some fssues discussed during the visit on 614711, Atthe time of that visit, | had

8T8 and then the.game-during-which-he-suffored-an-injury-on-9/18/00:-Parents - —

office today by both parenis and alsa by Mary Sussex, RN, MN. Matthew was fast

Fqut, parems and | discussed additional history which they wanted to share to cla.rjfy_%;w

~asked of- Matthew his recall ard detalls regarding the prastice tWat Seeurrsd o "

clarlfy today that because of his head injury, his recall after being Yackled at practice

| really doss ot Have s SleErTemony Of Wil HEppenad at sl Nalier e 1sHimsd

1-—not return-to practice. One-of his-coachas was apparently with-him-irrtheend-zone -
- Afterthis event, he had.a headache, having.been tackled. when.his helmet hit the ...

was very likely not as accurate as parents were told and as | was told in that he

-~indireelly from histeammales-whatheppened-and-infact;they-spoke that-when-he--—
a8 lackled during. praclics, he was pushed out.of baunds. and.his betmet impacted....._.

the track that sits very close to the fuotball fisld. Matthew learned from his friends,
moreaver, that g wWas faken out of practice by botfi or one of s coaches and did

-~ onr-September-t7-orthe fact that Matthew strookC e e or et He Had Wad 3 .
-|--feadache.that was.-persistent orthathe was.removed-from-prastice because-of all---w-

of thase evenls,

mSerorily; wediseissed | Vet WRTSH OECUed @ THOMIprior WHig Matnaw was

Infeotball-camp:--Malthew-had-indicated-to-me-that-he-was-*tackled-by-a-kid-frop—--—--
Toppenish." and in facl, Matthew was tackled by, s player from_ Toppenish.where.... .
Matthew's back struck a golf cart-like vehicle that was sitting on the sidelines, On

NS GCEasian, however, there was fo Infury to'the head, jist o the back. Following

~this;-Matthew did not-cormplain of-headaches nordid-he-show-any signs-of head-——— -~
. njury

" T8ubsegtently, wheh we discussed the game on the evening of 9/18/09, Matthew
—was playingin-an-overime portorrol the-game whersthe game wag tied - Parsig
arified the evants that occurred on.which.dhen elaboraled -again.acknowledging - —

that Matthew did not recall the event specifically. Parents recall of the seauence of

o ARG PlaYe-He-then-began.to.complain-of-dizziness-numbness and-tingling4n his-lege-——

what happened was that a play was called by the coach during that overtime, and
“Matthew or someane slse talled W ire-sGUEs MatheWw Was Rotabe 16 TeremBer

and then dropped on the field, lnsing consclousness and.all responsiveness {n_.. .

addition, the later discussion of Matthew being violently "sandwiched" between two o

PROGRESS NOTES GLASS 24
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Highland School District

Concussion Information Sheet

A concussion is a brain injury and sl brain injuries are serious, They are caused by a bump,
blow, or jolt ta the head, or by a blow to another past of the body with the force transmitted to
the head. They can range from mild to severe and can disrupt the way the brain normally works.
Even though most concussions are mild, ali_cepcussions are potentiallv serions and may
result in complientions including prolonged brain domage snd death if not recopnized and
managed properly. In other words, even a “ding” or a bump on the head can be seriovs. You
can't see a coneussion and most sports concussions occur without loss of consclousness. Signs
and symptoms of concussion may show up right after the injury or can take hours or days 10 fully

appear. If your child reports any symptoms of concussion, or if you notice the symptoms or signs
of concussion yourself, seek medical attention right away.

lSymptoms may include one or more of the following:

» Headaches v Amnesia

« “Pressure in head"” « “Don't feel right”

= Nauses or vomiting «  Fatigue or low energy

s Neck pain ¢ Sadness

» Balance problems or dizziness ¢ Nervousness or anxicty

= Blurred, double, or fuzzy vision o Irritability

= Sensitivity to light or noise s More emotional

« Feeling sluggish or slowed down s Confusion

» Feeling foggy or groggy +  Coneentration or memory problems
s Drowsiness (forgetting prume plays)

» Change in sleep patterns s Repeating the same question/comment

lSigns ohserved by teammates, parents and coaches include:

+  Appears dazed

s Vacant facial expression

+ (Confused about assignment

+  Forgets plays

» I3 unsure of game, score, or opponent

»  Moves clumsily or displays incoordination
«  Answers quastions slowly

= Slurred speech

»  Shows behavior or personality changes

o (an't recall events prior to hit

= Can'trecall events after hit

s  Seizures or convulsions

s Any change in Lypical behavior or personality
» Loses consciousness

Adapted from the CDC and the 3 International Conference on Concussion in Sport
Document created 6/15/2009
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Highland School District

Concussion Information Sheet

What ean happen 1 my child keeps on playing with s concussion or returns (00 soon?
Athletes with the signs and symptoms of concussion should be removed from play immediately.
Continuing to play with the signs and symptoms of a concussion leaves the young athlete
especially vulnerable to greater injury. There i3 an increased risk of significant damage from a
concussion for a period of time after that concussion oceurs, particularly if the athlete suffers
another concussion before completely recovering from the first one, This can lead to prolonged
recovery, or even to severe brain swelling (second impact syndrome) with devastating and even
fatal consequences, It {s well known that adolescent or teenage athlete will often under report
symptoms of injuries. And concussions are no different. As a result, education of administrators,
coaches, parents and students is the key for student-uthlete’s safety.

1f you think vour child has suffered a coneussion

Any athlele even suspected of suffering a concussion should be removed from the game or
practice immediatcly. No athlete may return to activity after an apparent head injury or
concussion, regardless of how mild it seems or how quickly symptoms clear, without medica)
clearsnce, Close observation of the athlete should continue for several hours, The new “Zackery
Lystedt Law” in Washington now requires the consistent and uniform implementation of long

and well-established return o play concussion guidelines that have been recommended for
several years:

“a youth athlete who is suspected of sustaining a concussion or head injury in & practice
or game shall be removed from competition at that time”

and

“,..may not return to play until the athlete is evaluated by a licensed heath care provider
trained in the evaluation and management of concussion and recelved written clearance to
return to play from that health care provider™.

You should also inform your child's coach if you think that your child may have a concussion

Remember its better to miss one game than miss the whole season. And when in doubt, the
athlete sits out. ‘

For current and up-to-date information on concussions you can go to:
http/fwww.ede.goviConcussionin YouthSpores/

Adapted from the CDC and the 3 International Conference on Concusston in Sport
Document created 6/15/2009
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Highland School District

Concussion Inlormmation Sheei

Novonen sten o b mguey and ot braos ingunes are senons Phey awe cmsad Iy a buap,
Db o ale g ihe hasd, or by o bluw e suother pavt ol Qe body wath the fovre tanmonntted
e Biead Uhey cou range front nuld o severe and can d seept thie wisy e bratn novmally wolks
I ven thongli most concusstons are ould, gl convuassions sre pateatisly seriouy sod i
restdt i compdicotions including profooged beain damape and death i not recosnired anyl
mapggred praperhy, tnoolther words, even s “ding” o o baap oo the bead can be aeions Yo
't s enoeassion and most sports conensbions oceur without Juss of consacisnes Sigie
v sy tone of cudcussion iy shoss up gt aflor e myues or gan e bours or days 1o Tully
app e Bovonr vluld reports any svimploma o] tongusston, or o vou oot the synplitts o8 s s
Ao e tan yearselt, seck medial stlontay nglht away

Sy naprbenes iy belude one oy mere of the follow ing:

s Hheadaches T Miesta

= Pressuee i head” o Dantead g

= Nauseil ur vouning o Laligue or low onerngy

2 Nevh pain P Nadnuss

» Babance problams ar dizsinss & NUrVOUSHeas U analy

& Haread, double, or tugey vision s lontabrhy

v negsdivity o light or ooise s NMure eimational

e Peching stugaish or slowed down ¢ Confsion

o Pechog foguy or grogey s Concentration or mentary prabidan s
A Phowsess Horgelinyg wune plays)

g Chanye i sloep patterns a s Rupeating the samue guestion comnept

Sigis observed by teassnmistes, parents und conches include

o Appeas thaad

s Vaeaat facwl exnpression

v Confused abont assiginent

a  Lorgets plays

s s sure of e, seard, i npponent

» loves chunsdy or displays movondinatn
» Ansaers guestions sy

s Nlarred speech

s Shows bofuvior or persuinsddy changas
S reeaddl events prigT Lo hin

s Cantieealt events afler i

d o NUHARS O we ViS00

@ Aoy change ms typreal bebasior or persopatin

o b CoIsy S N

Sodnptod oo thw U D0 il e S I
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Highland School District
Concussion [nformmtion Sheet

SV R can doippen i my elild Keeps on plaving with o concussion or reluens Lo spun?

Niferes wth tie snms and <y ptoms ol cotenssion shoukl be removed rom pluy inpuedislely,
Uontnntuy o play with the sgns und sywiptoms of o concussion leaves the yonag e
apeentlly visloerable o greder injury, There s annereased rigk of signiticant dawge fom
saneteauit o g pertad of e dier that concussion pceurs, particalarly i (e mhicle sfTors
Jumther voncissien belore completely reeovenny frone the fiest one This can lewd o profungad
peeorety e even o severe branr swethng (second nnpact syndrome) with devastating and cven
Ll corsegiiences 1wl hnawn that adolescant o teenage athiete will allen aoder report
acptuns ol mpnes Sod concussons are o differeni As 2 cesadl, edveation of adminstrators,
cothe s prarenla and stidents asothe Rey for sident attidene’s salety

U vou think vour ohidld s sulloeed o concussion

Any athlele wven saspected of sullining o concusstenr showdd be removed Trom by game
peswtice pnsiediutely. Noodthlste may et b acnvity after an appurent banl ey o
congussion, regardless of bow il i sewns of bow qaickly symptoms clear, sithou medical
clemange, Close obaavaton of e atbiete shonkd conte for severad hows The new “Zaekey
Pyaredt Law™ i Wishington oow reguires the vonsistent and uniforn implenentation ol fony
atd wellestublishied return to play concussion guideliaes that have been reconmendud for
seaund years

ayouh athlete who is suspeatud ol sistning « concussan or hemd iojury in 3 practice
ar e shall be retived from campatitio ot g tine”

uod
Ty oot rehen o play util dhe atlibete s evaluated by g licensed heah cure provider
ettt o the avalieton and wiunsgement of concusson and receiverd written cleasanue to
vetia b pliy Frong it heatth cire provider”
Yo dnadd sdse s s yonr ehild’s coach 1l you Huok that your ghikd may have w conctssion
Remnettiber s Bretter o nnss one i ey s the whods seasons And whae o doubt, 1he

plidete s

Far et o spto-date mtormaaton on concussions yoit eun e o,

It gele oy /U ngenssion s
ty BAVW G B0 L LIS

RN T - g sopass

/ / !

/ . 1 Lot -
Modhero Nevomnn /1M ) Ul
neeh o ahlee S Pringad Stidunt athlete Sugoanune ke

’

f Ul‘« L/f;f:/ / [’L A f{;\‘q H\u ;\} eI an

fonb e vl O ovaedian Poased Farerd or b ol Caardan Sty M

Mehipred e the €D and the VY Bieraananmal Conlereoce on Unuctssion e Span
PYocument veoat 6 3200
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SHARED RESPONSIBILITY FOR SPORT SAFETY Tha rasponsibility for sponl safety must bo shared by ali,
I, the undarsign:, 8t aware that thera Is a cenain risk of Injury Involved in my paricipatlon in the athletic
program at Hightand High Schootl. 1t is undarstond by the school and myself thal sfgring this document doss
not releva the school of it's responsibififles 1oward my walfara. s infended lo indicate that t understand that

lhe responsibliity Is shared and to ackpowledge thal ther [s a rsk of injury Iy any activity.

/ IS

Parlicipant’s Sipnature Ddte

an{(s) Signature

M‘% ////M\m

erweirrn

CLAIMS 54
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Highland High School SD#203
2009/2010 Activities Participation Parent Permission

/g, 17
Student name .Ht‘t /,’ B ,’{/ IR
{print)
Instructions  Complete and sign sectlons 1, 2 8 3, belore raturning Lo the school office

Section 1: PARENT PERMISSION As parenl or legal guardian, | hereby give my consent for
the above named student to padiclpale fully in all the following extra-curricular aclivines at
Highland High School during the-2087-2600 school year unless exceplion{s) noted below

2L -2 oto
Fal [potball - volleyball - cross country - soccer
Winter girls' basketball - boys' baskelbalt - wrestling
Spnng lennis - track - golf - baseball - soccer
Other {(non-seasonal) band - diifl - rally - welgh! training

f

Exception(s) Puran(@‘i wn\sqmn is withheld for participation in the following aclivity

1 undersatand that pmieipauon in any aclvily is conlingent upon my student meeting all eligibilty
roguirements lisled at the boltom of this Tomm

: /' V"
Parent's signature X / U"'t/ AR RTTN Date f’/é L L1 f/

Section 2 INSURANGE The Washington Interscholastic Activilies Associalion requires that
all players parficipaling in interscholastic athletics be covered by some form of Inswance
Insurance promoled and catried by the school through Meyers Slavens Insurance Co. is
available snd your student has besn given an application form.  Please indicale lype of
INSUFANGE COVErage:

.V have completed and returnad application for school sludent accident insurance

1 do not wish to purehase school Insurance and hereby assure the school that the fotlowing
private or group accldent insurance Is in force to cover all injury

1)
i cmerva [1»\ A N BC ey 2p
Name of insurance company thcy LB & or group #
- s
Parent s signature X f \\.j‘;\'(&ﬂ‘\ e LG Date L,{ } R ('f
4 !
Olfice um. DH_Y « Do ool mack below this line

Residence Check Macjical insurance [ Grade Check Ok (]
Parent Permission % [J lic Code Recdﬁ/ Y
Current Physical Exam qff)o} 0% A%B Card Complereg.’fi&
Emergency Med Card Assumption of Risk 08 pate: g {9-071

(oA e

CLAIMS 61
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Section 3: ATHLETIC/ACTIVITY CODE CONTRACT | have read the Highland Schoo! Distnet
Athletic/Aclivity Code and | understand s condifons and procedures | realize thal a violalion

of the condmons utlined in h cnde will be causp to enact diciplinary procedures or
suspensions %

éf/ /! /4//(\ Mt

“Particpants Signaturg”

Date

LY ettt eeammest et b e s A A e A
*}‘/\//V\ JM e /’:«i AAN e
~ Jzz'rc’nt(s) E’;ff;namre

Date

CLAIMS 62
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HIGHLAND 1P H SCHOOL ATHLETICS/EXTRA.

EMEL LENCY MEDICAL RELEASE 2009 - 2010

srupent: _ Ualih s 4

ot B

ACTIVITY:

IRRICULAR

T OS{ (7(/1

One card must be camplarsd for each activity ffall, wintar, or spring spovi; welghls; band, drill or rally)

Recognizing thal the possnblh%axu" thal my son or daughier may need the secdees of 8 doctor ant/or hospttn! duing

parlclpalon in athlailc'“ér”“axtra'cumwlm actvities, 1 to, by oy slgnaluse, give permissioh for ma school official in
charge (leachur, toach, pﬁnc;pai of' glhae) 1o sign In fiow of {he parent so,that the neaded omwigancy care may be
admnigtared. | understarlgw jhat | ‘tha schml and i3 rapresaciativos will make all rebsonabid. éﬂoﬂs 1o confact e prior

ta exgrelsng the uem&asmn m seak modich! essistance.

i
4

k. heck @ YES | Qrva permiss(on tor Bcho-pi authomy

Y

Emhmﬁnw égf/armaﬂon

¢ ST4Y + /5/72

{Here

e,‘ﬁ'"&“-;‘;-::“‘
{ﬂtvt" }% ’
1, f(] 3

Faronit’s Slg

- R

.
et .

jere (] -*-10 sfgn for atmrgﬂn?:ycar’al
Ne . ! do rfqthsh 19 giantthis atdnorlly and
msm(nm reiads e adu‘)ol of af
"ﬂ&bﬂ‘g{ﬁ,f S
R T 57 v P
Sign My gm!uh h.gga Wmms:m s am
me&'&l ’ :

'5**33 : f?g{

Yol re
-
.

By

i ‘W é}“ﬁ?gfa?a
Lug ,Ldedfcat (.nnqgms

CLAIMS 83
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MARLA NEWMAN: Aprit 17,2014

'
SUPERIOR CQURT OF WASHINGTON, YAKIMA COUNTY
MATTHEW A. NEWMAN, an )
incapacitated adult; and RANDY )
NEWMAN AND MARLA NEWMAN, }
parents and guardians of saild }
incapacitated adult, ) 12-2-03162-1
)
tlainciffs, )
)
VE ., )
)
HIGHLAND SCHOOL DISTRICT NO. }
203, a HWashington State }
governmantal agsngy, }
}
{ Dzfendant . )
VIDECGTAPED DEPOIITION UBPCN ORAL EXAMINATION OF

MARLA MNEWMAN

i 9:38 B.M. i,

APRIL 17, 2014 |

£ GOUTH 2HD STREERT, SUITE 318
YAEIMA, WASHINGTON
REPORTED BY.: CARLA R, WALLAT, CCR 2578 ‘
e .
YAMAGUCH! DHIEN MANGID

cuurt vaparting, widaa and vidensonferuncing
BOO.BIT.887 J06.822.6875
proguctionByomepoaing e
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MARLA NEWMAN; April 17 20y

£ 34 T ot b - i bs s ey o 4
(Mr. Newman entered tha TOoMm. )

2 Q. (BY MR. BIGGS) For tne injuriss in Ssptember

3 and in Decembar, vou began SNYAging counsel?

M

o
4 L 3

=
e
o)
&

7

i

about Ms

fia 100
15
15 NS i T ;
HY . CARTER Objeor to thae form
)7 A
L8 & (Y OME . BTO0 -
0 TREOMEL BIGGS) DO you know if anvhody o)
B " e

SNYLRALG

s BTV WSt rgveycagam
o s Wb b4 Uy 2, "‘;‘ e
FoOowWdAY unusund

[NV
peha

ROROLITHT- s aig:

&
e e i

o

YAMAGLCHT GRIEN MANGIO
st ragonting. Jddse w0l sdercantueenging
BD0.831.8973 Wweaus
SISO WA "
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MARLA NEWMAN, April 17,7

ik

Gl

50

A.  No.

Q. S0 nobody, your husband or anybody elss

oy

nobody saild to you «

hat Matthew was extrsmely agicated

thas &

Jiy Mo
5 »
L IS

o~
[N
%

usunl s

s
e
&

e ing?

P

Ao Ho
0. that Magtoh

you that Matchaw that sva

RS
VL

- . - e PN [
L Qr Loal ne o a n8 ANy
b Mo

e et

[N ———

st pageitiog, vides sod viderooidemnning

AD0.331 6973 206.822.6875
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MARL A NEWRAN: Aprid 17, 2014

to5

that anybody said thosse things. Did you ever hsar
anybody else claim any of those topics I just talked
about; did your husband or anybody elss sver say

anything =lse liks that that you heard?

ME. CARTER: Objsou to the form.

A, A reurologist in Saactle, Macbhsw's doooor.

Q. Somsons that your attornsys ssnt oyvou wo?

e

. 0. Did you evsy tell Dy, Glass any of ohe

\ !
<) Mo
o, Okay. I'w going to hand you wi 6 |

Exhibic 2 to your deposition.  Sovwey

Y ¢

ths

Have you @var sean Lhess

MS . CARTER: Take a minuze and look az

8 15,
X havae ol thess rsoovds befors?
i M3, CARTER Yol askad her o look st

3
p
{
jois
i
]

| :
! ME | BIGEE i vo losk !%
| k

i

YAMAGUCH! OBIEN MANGIO
G repartay. vides and vdencurdarsncing
BOD.831.8973 JD8.622.8875
produciendiyomrepuiing oam

AR FRTIRONING GU
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MARLA NEWAAN: April 17, 2014

e A B M A s 15

111 asked her if she's ssen it befors .

he]

M5. CARTER: Well, she neads to look ar

3 )14t to know if she'e Sesn it before Sn

. P 24

i

lesse ]

o]
He
-
"
=
i
L

& MR, BIG3E: She can tell me LY shs's

€ { having a problem.

’ A (Witrass reviewing documens |}

i I gusss I've smen 1t bafors =

El o3 (8Y ME. BIGIZ)  You have sean this record

10 befores

i Y b

12 o you read Dy, g wedical File?

1.5 Ao Mor uneil today .

T4 0 Viner did vou read o firgrs

LS LS JUSL now

14 G You sald you! s2an 1t bofove., Whan did zas

171 sz ie |
1

id Ao Well, didntt we answar gquastlong?

That's okay. 111 witkdraw vhar gquascion

gt
Y
{¥al

)

o E s g ¥ pr—,1 oy ~ . o = e e -
Lmy ity Gl AR ER: taks 3 Cr. 31 AH5S 'n

210 repove dared June I, 2017 tHat ths history was

y

U ) o b b oy pH:“.A.] 3 " 1 R e g ke e

<A PO ALIED 0lE parancs

- . o

23 when the history was

240 Dr. Glassy

- ‘ -

e i & Yas

B T TN |

”?AMAQUCH!QQK%JMA%GMB
st raidng, vides and videsrsnis g AT
800 8316073 208.822 8873
produstionyamponting wum
SRRV AITINCOing Cam

s vom et bty
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MARLA NEWNMARN: Aprit 171014

3
EoN

A oy

Q. - record from this day. And I'd like to

i

direct vou to a couple of particular ¢

parts. I'd liks

to talk to you abour thar and sea 1f it changes your

racollaction of arything.

baging,

tha

[V
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MARLA NEWAAN: Apeil 17, 2014

e
<

A1 don't krnow,

Q. You have ro reason to say that he
misunderscood it, rioht?

Ao I donr know.

M5, CARTER: Object to the form.

Q. (BY MR, BIGGS) Donpcr You agres thav Dy, Gl

s £8

i

ul owith you whan he was tawing ¢

M3, CARTER: Obiact to the o,
Ao 1 naevar gsw ths noles after. T don't know.

Q. {BY ME. BIGSS)  But he was being carsful with

srtand what was going on, right?

ME. CARTER: Objest te the form.

- P kR s L £ s Ty b w g | S PO
Q. (BY MR, BISGS) Okay. 8o ler me ask you bhils

Lhat you avar ussd ths

ith raference to Mariohaw tha

4]

2VENLNG after

G iBY ME BIGGS)  The guestion Lz, de vou
XE-B Rt
Mi. CARTER Ovlect Lo tha form. She's
]
axied - gha'z the gusstian
g
1
MR BIGGS: Sha did nor tha o
i3
i}
i
- , S Iy
YAMAGUUHI QBIEN MANGID

santt wbartog. vides and vidascantesaneny

rapatiing om
LM
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MARLA NEWMAN: April 17,2014

quastion,

A, 1 don't yvecall.

M8, CARTER: She said

racall. Pags %a. T

{(BY MR

have sald thoss wordss
M. CARTER: Object to the form.
P i don't remsmbay
2 {BY ME. BIGGS) Okay. Lat'e gooan.,
Falthew was invelved in a COCRAng prodject for
French c¢la and maom had not yet come homs to help him
and usual level of “frustrarion and

Did

read it bto you.

So you don't dany ity

S8 WOrg

e L.

she doasn

5, yau ﬂl« nn nor

YOU use those words te Dr. Glass W& you
met with him in Juns of 20117
& I dontc recall.
L. Do oyou deay using thoss worde?
ME. CARTER: Object ro ths formg
A0 T don't vaoall,
¢ {87 ME., BI353S) 8o vou mighs havs
!
worids? i
i
e s ST

YAMAGLCH! OBIEN MANGIO

sanit reperidng, vides and hdaacanfecesncing

BOO.031.8973 204.622.8875
uetionglyomeponing som
WWW YIS RDRING Sam

M
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MARLA NEWMAN; Apeil 17, 2044

[

MS. CARTER: Objec

A, T don'e recall.
Q. {BY MR,
of character.”

Did you use thoss words?

»
o~
T

T do

noL ragall,

Q. S0 you -- do

Okay. M

raattive .

o Olkay. He was ‘very upza

Did vou say those words?

A T don't vecall.

Q. Down s second lins

ey

o
"

ks

SAME paval

it baging w:

t Lo

BIGGS) oOkay. Next, Matthew was

MS. CARTER: Objesc to

©oand agic

the form.

Tout

i

atthew was highly

from che botrom of

m-‘m
o,

avthean

e v v e ok By

TAMAGUCH] DBIEN MANGIO

sourt repacting, videe and videncenfsanaing

BOG.A31 8973 2068206978
procuetion@yomesponing som
WY YEITIRANnG com

i
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MARLA MEWMAM April 17,2014

3 b

gt

2 1 haadache .

4 | Matthew having a headache?

iy

;._‘
Lt
—~
fond
[
o
T
Ead

b

=

£
=

b

=
(e

Pt

11 those words, buo yvou ramembeaer for suce

n

righn?

14 Q LY wiaht Lol you
15§ guestion of o not ne h

16 | smporcant in this cass?

18 . Ha naver -- [ never as

19 | head:

ohys

20 1 happenad that day. 8o why woul

21 o (8Y MB. BIGGS)  Agsin,

7] talked aboui, extremely agitated

%

Q. Okay. 32 all ths categovies thac

8 | fruscration and agitation, out of charvacter,

very upsst and agivaced, yvou remamber

v, dorn't vou, that t

Q. Okay. Change in mental svatus, comms,

3 Di1d you say anything te Dr. Glass about

highly

Yo

wnabthsr or not you ever ussd any of

Yl N@vey Bald

e
b
ik

ad a headache is

Red him if he had a

oy clus

hat anvthiog

LLoocoms un?

I know vouw'rs trying

i

YARAGUCH! ORIEN MANGID
it eporiing, ¥idan gnd vidsozonfareecing
A400.831,6073 208522 53878
anduction@youasparting com

wOW YOTTPROGTLAG ol
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MARLA NEWMAN, April 17,2014

59

CARTE®:  Obiasct

-~ h2 had 2 headachss

w a LN

Q. (BY MR. BIGGS) Tha uest

w

Lo the

A I - why would T say it if T didn'c kaow any

ion is,

that thar word is imporcant in thie Casav

S d

& I don'y know 1F T ugad ..

Qo (BY MEL BIGES)  Okav.  You know

Ll W
A Podonr 1,
Q. -~ whathsr or nat Mavrshsw 8
in ohils ¢ don’o your
ME. CARTREE Chiject Lo ths
B Yaah
G (BY MEL OBTO0S) Ukay . And than

Q (B MR Rlghu?
A I never sz Lo

had & hsadaons .

i
38
b
T
iz
ot

YAMAGUC HI ORIEN MARGID
BT Qg ng, vidan gnd sidsctanteranging
BEG 831807 068228878

e TORLGHGD, OB COm

LSRR T E By

& e
LA

LOAN yOou've BUre You never ssid

s

form.

do o vou know

don't know.

e 1 o Py
neadachs is an
Fore

s rhe

Lo Dy

. Glass

{2 oy Y e - o P o S
YOU mignu havas FALI [

i o 8 e ek s

ay
P,
Eg
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MARLA MEWMAN: April 17, 2014

60

4 changs in pesresonality and

M5 . CARTER:

A. 1 don'b recall.

g. (BY MR,

BIGGS)

in darch of 2009 chis

middle school,

con't know all the dzrails.

the physician that was sxanm

season Lo give him clsarance
M. CARTER:
B Don't rezall

Q. {BY MR, BIGGS)
A Mo
Q. Did ovou ox did you

ME .

CARTER

Q. By MR, BIGGSE) Bun

A I don's ramamber.
9.  S¢ you might have

Gkay .
incidant

scmething about an eloow and a head,

ining Matchaw

50 foreh?

Obdjact to the form.

Mow, you told us

that happened in cths

vou

You didn't mention in &o

his

play,

right?

Upisct to the form.

not tell) the docoor who did

that Matthew had had

yvou teld Dr. Glass aboun

Mo, no, 1 don't want vou to look at the
AoCunsn I owann yvou o tell me fron
wristher voi told Dz, Glass about that

or might not ngy

ik

Pafling sam

YAMAGUECHT OBIEN MANGID T

gt ronorting, vidio snd videozendsmralng

206.822.6475

s it Ry
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MARLA NEWMAN; April 17,2014

68

Q. And just so0 wa'y , that esven

ot take Matchew in for an sHAM - -

A

No.

by a physician or anvbods elga?
I Y Y

[ SN

You did

or any time before the game about any concs

abaonn Matthaw, correct?
A Corvr=eyr .

Q. You did

should git out a game or in any ¢
From anyehing; is shar correce?
A, Covraern.

the game, corrace’

A No.
] Thav iz corraco?

not talk to any coaches th

maks any suggsstion char Matg

other way be protecrtsd

@oooAnd as far as you, your husband and Mact wers
cernad, he was 100 parcent fine to play in the gams,

correce?

A Corract .

Q. And &u no tims did any of Matthew's friands
suggest anything te you mtharwigﬁi righoy

Ao Bighr

g, Ne coach, no parent, neboedy sver sugysszted in
any way that Matthew wasn'c 100 perosnt fina ro play

ing, vyou dig

at svaning

g you had

YAMAGUCH! OBIEN MANGIO

Saurt Faparting, videa and wldzusantermneing

BOO.B31.6973 205.622.65875
Draduction@@rommonting oo
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RANDY NEWMAN; Aprit 17, 2014

SUPERIOR COURT OF WASHINGTON, YAKIMA COUNTY

V&,

HIGHLAND SCHOOL DISY
203, a Washington St
governmantal agencay,

MATTHEW A. NEWMAN, an
incapacivated adult; and RANDY
NEWMAN AND MARLA NEWMAN,
parents and guardians of said
incapacitated adult,

Plaintiffs,

R

LT NOL
at

&

Defandant .

PRI PRI SRR M e

HANDY NEWMAEN

VIDEOTAPED DEPOSITION UPON ORAL EXAMINATION

OF

REPORTED

o

8y

1:0% p.M.

APRIL 17, 2014

& SOUTH 2HD STREET, SUITE

YAKIMA, WASHINGTON

CARLA R. WALLAT, CIF

e 05

2078

31

B

YAMAGUCH! OBIEN MANGID

et raporting, video ard vidsacontaraacing

800.831.5873 208.522.6875
progdusion@yamem poing.com
WA OMPRPOItigG. som
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RANDY MEWMA

N Apl 17,2004

angier to

teiling ye

headache,

right?

practics,

Q. Let's change time frams a littla bip.
would like to talk to you about the day of

before vou

question don'c you,

see a bad -~ a sprained ankle, a broken bone.

Q. It relies in soms ways on the studsnr athlete

u what's going on, doasn't it? If they're

having a headache bthe geb Lo tell you they're having a
g Y ¥ g

'L"ig W ?

MR. LERITZ: Obijsot to the form.

AL Ymah, partly.

Q. {8Y MR. BIGGS) And if thay hide the

the fact from

you that they're having a headache, there's no way

you're going to know thay have a hesdasha typically,

Ao Mot -~ yeah. If chay're golng vo hide it.

Anag 1

Iroson's injury in che game .  Ave vou with m

QY
The irnjury in the game and the day bsfore there was a
Ardd you knaw thers was a bractice that day,

ME. LERITZ: Object te the form

ME. BISZES: What was your obiscooion on

MROOLERITEZ:  It's compound

You undarstand the

bt

o i

YAMAGUCH DRIEN MANGHD

soust rapartng, vides and widsacasfaraneing
BnO.B31.6973 205,522 5873
pruduciongyommaporning eom
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RANDY NEWMAN; April 17, 2014

36

A.

Q.

SLrlia

comment, |

afgey

you?

&

acting

having a

Yo,

Okay. Somatimes I

hard time with it sz
MR, LERITZ:

Counsel, that's

new

It's

impropsy .

ME. BIGSS: it ig & comment yasg

ME. LERITZ:

B
rr

4]
s
G
7
i
-]

b,

WA

BIGGS)

did

(BY MR o knew that Martlaw o

Yo
Matt was showing bshavior bayoind his

of frustration and agitation

nolb koow

And

think your counsel may ba

o I just

wvant to make sure.

IT'm going o move to

a guastion,

that's a

, R ¥

e
5
ot
ot
&

improper,
up.

farce me vo, I will.

Nawmarn, that day

Sl ren

didn'y

jace we the form,

knsw that that

gvaning
=

Torracy?

AT,

Object te the form.

tha,

[

vou knsw chat Matthsw wa

0

o vt ok Brep

4008318973 208.822.8875
FRRAUCUONEE yOMmIRECInG o
WA YOTE AP0

£y 1]
8L

YAMAGUCH DBIEN MANGID
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RANDY NEWMAN, April 17,2014

37

highly reactive that evening,

MR, LERITZ:

A, Ho.

Q. {(BY MR. BIGGS) Itv's true,

MR. LERITZ:

A, I wouldn't say very upset,

was Lrying to prapare and 50 hg was

frustratad wich that., BUut ouc of

wouldn’t say that.

ovar that sory of thing?

MR LERITZ: Objsct

it owasn't goling guits the

wantad and - -

0. {87 M8, BIGGE) Was ha ups

1 e

VR

a tlittle

frusvratad

mad .

dan thay,

. And you knew, dida’t you,

knew bLhap Matithew was very upset that

(]
&
nd
2
o
Y
Ixd
o
i1
o
=
i

going his way on this particular copoking -+ dasserc

Q.  (BY MR. BIGGS) o it's typleal fov

A, T wouldn' b osay he was angry.

e way hs would,

didn't you?

Objesct to the form.

is it not, that you

evening?

s

COrm.

=t

Things waran't

character? T

e the form.,

vou know,

i
=}

@i

shat followin

et

i3

haad hurc?
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RARNDY MEWMAN: April 17,2014 3%

A, pNo.

ME. LERITZ: Object to

A, 1 never knaw rthat .

€3
2
o
-
.

R, BIGGR) When did you goms homs that

gvening? Gr when did you coms into the

say,

that svaning?

gaing

&y
o
‘

i
1]
2

middla

of harvest,

wa've gou 100 binsg

sitcing bruck

nsr showsed up, I

Tun oug I coms in

Lhe house

raal

gquick o

s

gat

i e

s h“?. nlitl

basi with Matithew,

A, 7006, 7:39, scometning liks that

when did you ngxt comg anto

the

nousa’

Tl s 7 I ans e T o~ - 1oy o ! PR P
L By You know, I don't Know GUarter uo
< en
Wy
O Wihen you cams sr ahbourn a
i
'
poauariar of 2000 ain the was your wils homs?
1
.
FAWN
N Ym 4 en s e
2. When was Macthew doing ohis Csoking proisar

LAt you

2y s fmbes o bl
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A, He was doing that right when he got homa from,
from foonball.

Q. wWhat cime was that?

K. And I would assume -~ got homs avound 6.00,

6:30, and ha was doing that. 8o he w

1

g8 -- whan I cams
in the houss chesrs, it was, 1 can't

vamaubsr 15 be

wag ~- 10 was just going inoc

=
"y
;

Lhe oven or just coming

out.  But it just maeme like iv -~ 1t -- do dddo'e -

didn't look guits like what ir was supposad oo

| being angry with his

0. What did your son do or

balis

that he was frustrated with the procsss?
ML LERTTZ: Objact to the fomm,

AL Just -~ yveah, 1 don't really totally wemsmbev.

waE, you Know, Lb wasn/c going ths

way he wanved i rto and, you kKnow,

i did not really

nave time to -~ acd my advice wasg, ¥Well, just slovw

through, That's abour all 1 remenber rsall

o~y

BIGGST  What do vou know aboul him

y
%
L

18 mou

ME . OLERITZ.

1, o
LNOW .,

Aad
vhe conking proleco?

e vy e
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A

A, Ho, ¥ did nov.

Q. You would agree, wouldn't you, that at any
rate you did not take Matthew in for an axaminabt ion
that nigh:o?

MR. LERITZ: Objsct to the Form.

Ao We had -« we had no raason ta, I nmean, hsg'
not acting abnormally.

Q. (BY MR. BIGGS) Bur You agrae you did not da

thav?y

A. No, we did not do that. And why should wa? I

i

omething had happsnad ac practice that

FE

day. the coaches should have notbifiec ug and thsn

B
—

W

would have reason to have a more in-depth further

conversatrion with Matthaw

a8 Lo what, 1f something's

ga1ng on.  But as 1t was, we had po rasson te suspact

oY think.

Q- And you did not talk to the coachas that

avening about anyching going on in Matthew's 1ife,

ne v

Ty

(o]

AL Righe
Q. And you 4did not #uggast for any reas:

Matthew should sic our rhe hig game againg:s Na~!

right?
ME. LERITZ. Obiact

ot x

AL Mhy would we suggsse thac

g e e e
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RANDY NEWMAN: April 17, 2014

(BY MR. BIGGS) I'm vjust asking

noe?

Ay Mo, we did not.

And basically your cestimony is

percent fing, nothing our of the

sverything was oypical thar gvaning; is

ME. LER 1T ODJ @

was absolutsly hunky dory, e
Dur bDrisf

HINR L

Okay. 7T

1

intaraccion that zvaning?

A Yes !
Q. After you returnsd inside the houss, where was

Ha

Fa

was in his voom doing

Why don't vou taks

[

Dlesgs, at BExhibic

ba looking at

n ™y e

- Oxa Y

2. -~ on t¢hat

A (Witness reviswing dogument )

wasn'y arcound Mactchaw long enough «

coyou know, interacrion was pro

I0MBWE

TR —

if you did or

that Matthew
ordinary,

that correct?
o know LF
riact, normal .
bably abour a

total

k.

o
%
z
g
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[£8
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£

o

ing

his medical note before roday?

You know who Dy, is,

Glass

appsar bo be the Ffirse visie

your

DIrEsene

thera?

{3
s

Casg manags: .

mEan by chat

ted

A Ehe was just advising us on divecriong

dostors

- ."‘1

Uz, ang

Glass thav day?

b L T, e - . 4 -y e - - . e s e ga
& 2 was Macthaw's nRuropsvonolagisns
0 Wha sant you thares

§

o DUt is Mary nE o %
§

it e A RS S et i et H
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arvorneys

Q.

pﬁ..
one thar

Q.
PTOCess t

B

always wo

ezd

Q.

Matohaw,

5
5
el

| Matbhaw,

(VIR

agourans

n,

[V P
LA,

sanding you there?
MR. LERITZ: Obiject to the form.
(BY MR, BIGGSE) What's your understanding?
I don't know. We just, you know, Mary's the
set this up and...
(BY MR, BIGGS) Okay. During the interview

o obtaln the history, did HMary spsak?

I don't bpelieve she did. The stuff that she

uld calk about is wore the madical, that type
gha would speak on. Soms of the doctors that
ging. soms of the meds Chat Mactthew's on.

Ckay . With parvticular smphasis on tha history

part that's befors you there, do you rscall

Bis informatieon coming from Mary Sussex?

skay . Betwean yoursell, your wife and

I

who did most of the talking?

o
H

I think my wife and I probably spoke wmove than

T

3

b

Marthew wanted oo have nis 1nputs, too.

-
&=
s
]

iv dmportant for you to give Dr. Glass

AN

and complate history?

(BY ME. BIGas) You didn't angwer o

YAMAGUCH! QBRIEN MANGIO
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RAMDY NEWMAR, Apeil 17, 2044

4

4

-

complete and accurate history?

MR, LERITZ:

acouratel

¥

0. {(BY MR. BIGGS) Okay,

important to do that for

he oou

id p

O , Wy y

I think

W] Yhat I'm re2ading hers

Lhe pavants, wha

coms home, la

ter arriving,

gxiremsly agliated

Diad

VoL

agltated that &

dontz

fas it dmporvant for you to

Opjecy o the

We ware dolng our best Lo answay

what

1 found

Witness reviewving dog

you and yvo

i

give Dr. Glass &

1

orm,

his asy

.
LOns

U

you taks a look, itz the third
paragraph down, L1t's a lavgse pavagraph, in's
vhg middle of that paragraph, thare’'s s sentencs thag
beging, Parents wers not a2ware of thse luojury.

NS N L

iz, Matthsw

whao w

had not

1 Matthew was

3 B - o o,
Syt g L, NG
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RANDY NEWMAN: April 17,2014

A. I don't -- I don't know. I don't recall. 1
don't know where this information came from. And thep
the phone 2all, I don't understand that eithsr.

Q. Do you know whathar or not Matthew was on ths
gphcna that evening?
| B Well, we bheard later that he was talking to
Lisa .

Q. But you didn't know that ab che cime this

racord was made, righo?

AL T did not know that .

C. hnd are you aware of any other telephons calls

that evening?

. T'm not .

b g . - B Son v
T lonon WIAD

Q. It says than Matthew was invelved in a
cookling vroject Ffor Franch olass and mom had nor

comz home to help him and

usual level of
Erustration and agivation.

Mow, who told tne dontor that Macthsw was

bDayond his usual level of frustration and agicarioans
A I reslly don't koow.
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RANDY NEWNMAN, April 17,2044

Q. Do vou belisve chat Dr. Glass just mads

those words and put them in his chart note?

MR. LERITZ: Object to the foram.

dor't -- yeah, T don'c

9-'.«'
.—_.;

koow., I don't

thavire in ths ohart
said

actually

Cootha Fform.
kS There is 2 chanos.
0. {BY ME. BIGGS) Good chanes
nian likelinood:

MR. LERITZ: Object to the

fore.

G (BY MR BIGGS) Fighnt
A, 1 supposs .
i

Q. OQkay. Tnan i

1w out of

charsacher .

2y Mo
0 Who did docray thar Matrhew

thar Matthew was

1y

nony

that,

WRaH Gul

QU

46

T —
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RANDY NEWMAN; Aprl 17,2014

A, No.
Q. Who did say vhose words?

A, T don't know whars those -- where this cams

from,

Q. Okay. There's a sentence Lhat says,

Apparently teanmates opn that day of this injury
indicaved that Matchew had c¢laimed after this fall, a:

Qquots, my hsad hures.

3 o, -
L

you know whare ths doctor got thag

informationy

W

A Ke might have gotten that from Matrhaw, and

Matthew heaving it from hig Ceamnatas .

abad &

Q. DO you know which players the doctor's

Lo in this notae?

Ao O, 1 have no idea.

A, I don't think -- he never calked to any

i

plavers. was just a genar

53

ality, and I think cha --

lika T say

£

- the comment might have come from Matchew

because he had heard soms of his Leammatas saying it

Y Man ths sancence goes on Lo say, And in Ffasrn,
SAW enouygh o ask him, Ars you okay?
o mw b - 5 3 ~ ™ PPN e A . por s - 2
I tnat’s still referring to ceanmutes?
« 19 "
IaY TEE
o DO vou ¥now where thas comment originateds

e Gran et gy
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

MATTHEW NEWMAN; an incapacitated
adult; and RANDY NEWMAN AND MARLA
NEWMAN, parents and guardians of said PLAINTIFFS’ THIRD

incapacitated adult, INTERROGATORIES AND REQUESTS

FOR PRODUCTION TO HIGHLAND
Plaintiffs, SCHOOL DISTRICT NO. 203

Case No.; 12-2-03162-1

\&:B

HIGHLAND SCHOOL DISTRICT NO. 203,a
Washington State governmental agency,

Defendant,

TO: Highland School District;

AND TO: Mark Northeraft - Northeraft, Bigby & Biggs, PLLC - its attorney

These interrogatories are being served on you in accordance with Rules 26, 33, 34 and
37 of the Civil Rules for Superior Courts for the State of Washington and applicable Local
Rules for the Superior Court of Yakima County, you will please answer the following
interrogatories separately and fully under oath within thirty (30) days of the date of service of
these interrogatories upon you. Failure o completely answer these interrogatories within 30
days may subject you to penalties under the applicable Court Rules. Answers should be

returned to the offices of Nelson Langer Engle, PLLC, at their address appearing on each page
of these interrogatories.

These interrogatories are to be treated as continuing. If information is not available
within the 30-day time limit, you must answer each interrogatory as fully as possible within the
time limit and furnish additional information when it becomes available. [f there are any
additions, deletions, or changes in the answers or information provided at any time prior to
trial, you are specifically requested to so immediately inform this Plaintiffs’ counsel. If
additional information is discovered between the time of making these answers and the time of

Law OrFIcES oF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENaLE, PLLC
REQUESTS FOR PRODUCTION TO DEFENDANT 1015 NE 113" Street
HIGHLAND SCHOOL DISTRICT - Page | Sealﬂeégé?ssgg%ozno 98125
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trial, these interrogatories are directed to that information, and answers should be timely
supplemented. If such information is not timely furnished, the undersigned will move at the
time of trial to exclude from evidence any information requested and not furnished.

These interrogatories are directed to the above-named party and to its attorneys, and the

answers shall include all information known to said party or parties and their attomeys and the
Washington Schools Risk Management Pool.

REQUESTS FOR PRODUCTION

In accordance with CR 34, Rules for Superior Court, Plaintiffs further requests that
Defendant produce the documents designated herein for inspection and copying at the offices
of Nelson Langer Engle, PLLC, 1015 NE 13" Street, Seattle, Washington, at a mutually
agreed upon time within thirty (30) days of the date of service of these requests.

PRIVILEGE

If in responding to, or failing to respond to, these interrogatories and these requests for
production, you invoke or rely upon any privilege of any kind (including the work product
doctrine), state specifically the nature of the privilege; the basis upon which you invoke, rely
upon or claim it, including any statutory or decisional reference; and identify all documents or

other information, including contacts, and communications which you believe to be embraced
by the privilege invoked.

DEFINITIONS AND INSTRUCTIONS

1. You: “You” means either or all of the parties to whom these interrogatories are
addressed, and your attorneys, ageunts, employees, officers, representatives, adjusters,
investigators, the Washington Schools Risk Management Pool, and any other person who is in
possession of, or who has obtained information on your behalf.

2, Document or documentation: The term “document” means information stored
in any form; any written, recorded or graphic matter, however produced or reproduced; and
copies and drafts thereof. Without limiting the foregoing, “document” means information
stored in any form; any written, recorded or graphic matter, however produced or reproduced,;
and copies and drafts thereof. Without limiting the foregoing, “document” includes
correspondence; telegrams; memoranda; reports; notes; drafts; minutes; contracts; agreements;
books; records; vouchers; invoices; diaries; logs; calendar notes; computer printouts; memory
programs; information stored in any data processing or word processing system, in whatever
form; back-up materials of any kind; card files; press clippings; newspapers or newsletters;
swomn or unsworn statements of employees; lists; audits; tables of organization; depasit slips;
monthly or other periodic statements; ledgers; journals; notices; affidavits; court papers;
appointment books; mimues or records of conferences or telephone calls; brochures; receipts;

Law OFFICES OF
PLAINTIFFS' THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
REQUESTS FOR PRODUCTION TO DEFENDANT . OIS NE 1137 Street
HIGHLAND SCHOOL DISTRICT - Page 2 aeaﬂieég\’efggénggb 98125
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written reports or opinions of investigators or experts; status reports; deawings; charts;
photographs; negatives; X-rays/radiological studies/contrast and other imaging studies; and
tape recordings and video recordings within your possession, or subject 1o your control, or of
which you have knowledge, or to which you now have or have had access, or of which any of
your agents, attorneys, accountants, or consultants have knowledge. A comment or notation

appearing on any document, not a part of the original test, is to be considered as a separate
“document.”

3. Contact: The term “contact,” in either the present or past tense, means
conversations; telephone calls; conferences; physical presence; and correspondence.

4, Communication:  “Comununication” means any correspondence, contact,
discusston or exchange between any two or more persons. Without limiting the foregoing,

“communication” includes all documents, telephone conversations, any means of transmitting a
message, face-to-face conversations, meetings, and conferences.

5. Person:  “Person” means, without limitation, any natural person, partnership,
corporation, unincorporated association, joint venture, trust, labor union or any other form of
business, social or legal entity.

6. State in detail, or describe in detail: “State in detail” or “describe in detail”
means provide a natrative statement of description, phrased in specifics, of the facts or matters
to which the interrogatories have a reference, including, but not limited to; identification of all
persons conversations, transactions; events; agreements; recommendations and documents

necessary or desirable to make such statement or description complete; and specification of the
dates and times of all occurrences.

7. [dentify, identification, or identity: “Identify,” “identification,” or “identity,”
means:

A. When referring to a natural person, state his full name; his present or
last-known address and phone number; his present or last-known business position; and, if
different, his business position at the time to which the interrogatory or your response to the
interrogatory has reference; and, a brief description of the responsibilities of such position.

B. When referring to a document, state its title and date; identify the author
or person who prepared it and any signatories to it; give the type of document (e.g., letter,
memorandum, invoice); its present location and custodian; a summary of its contents, or
principal terms and provisions; the identity of its addresses and all other persons receiving it ot
copies of it. 1f the document so identified was, but is no longer, in your possession, custody or

control, state what disposition has been made of it. Attach a copy of it to your response to
these inlerrogatories.

C. When referring to a person other than a natural person, set forth:

Law OFFICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
REQUESTS FOR PRODUCTION TO DEFENDANT 1015 NE 113 Street
HIGHLAND SCHOOL DISTRICT ~ Page 3 Seame,zgé?é;ga;%% 88125
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Full and lawful name, and all other names or styles used, at any
time, and for any purpose whether or not registered,

2. Type of entity (i.e., partnership, division, corporation,)

3. Present business address and telephone, or last known business
address and telephone.

4, Registered office and name and address of registered agent.

5. States and foreign countries where qualified to do business.

6. All business addresses and telephones in this state.

7. State and date of incorporation.

8. Name and address of Washington agent for service of process.

9, Name, principal office, state and date of incorporation, and name
of chief executive officer of:

1. Any controlling corporation,
2. Any subsidiary corporation.

10. Name and address of all persons owning a controlling interest,
and a description of the extent of such interest.

11. Identify its present partners, principals, officers, directors, and
managing agents, and, if different, its partners, principals,
officers, directors and managing agents at the time to which the
interrogatory of your response to the interrogatory has reference,

D. When referring to an act, event, transaction, occasion or instance,

including an oral agreement, communication, statement, recommendation or representation:

L.

[ S

State its date and place of occurrence (or if a telephone call is
involved, so state and provide the location of all parties to such
telephone call and identify the person who initiated it);

Identify each person participating therein;

For each such person participating therein dentify all persons

that s/he represented or purported to represent,

Law OFFICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
REQUESTS FOR PRODUCTION TO DEFENDANT 1015 NE 113" Street
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4. Describe in detail all circumstances leading up to or surrounding
it;

5. Describe in detail what transpired or was said; and,

6. Identify all documents summarizing, recording, reflecting,

reporting, or containing a reference to it.

8. “Each” includes the word “every” and “every” includes the word “each.” “Any”

includes the word “all” and “all” includes the word “any.” “And” includes the word “or* and
“or” includes the word “and.”

9. Terms in the plural include the singular and terms in the singular include the
plural.

{0.  The masculine form of any noun or pronoun includes the feminine and neuter

form.

1. Each paragraph and subparagraph of the following interrogatories should be

construed independently, and no other paragraph or sub-paragraph shall be referred to or relied
on for the purpose of limiting its scope.

12, If your answer to any interrogatory is “N/A” or “Not Applicable,” describe in
detail your reasons for making such reply,

13.  Inreply to any interrogatory, do not merely state “See attached records” unless
you have no additional memory of the matters referred to in the interrogatory. If you have any
additional memory of the relevant events, describe it in detail,

14, Separately for each interrogatory, identify:

A. All sources of information and all documents and communications
maintained by you, or by any other person, upon which you relied in making such response, or
which records or refers to any of the matters referred to in such response, and

B. The person or persons most familiar with the facts requested as well as

those whom you consulted in preparing your response to such interrogatories.

15. Documents produced in response to Plaintiff's requests pursuant to CR 34
should be expressly identified by reference to the interrogatory to which they pertain.

16.  Health Care Provider: ‘‘Health Care Provider” is to be given its statutory
definition (RCW 7.70.020).

17.  Copy: “Copy” means an “original” or a “duplicate,” where “original” and
“duplicate” are given the definitions in Rule 1001 of the Rules of Evidence.

Law DFFtCES OF
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If the space provided for each answer is not adequate, please complete your answer on

additional sheets of paper and attach these additional sheets to your answers.

THESE INTERROGATORIES AND REQUESTS FOR PRODUCTION ARE

INTENDED TO APPLY TO INFORMATION AND MATERIALS KNOWN TO OR IN THE
POSSESSION OF THE NAMED PARTY, WASHINGTON SCHOOLS RISK
MANAGEMENT POOL, THEIR ATTORNEY, AND THEIR LIABILITY INSURER, IF

ANY.

111171

i

1111

11

/1
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INTERROGATORIES

INTERROGATORY NO. 1: During the time period when unrepresented by counsel, with
regard to any communications between Josh Borlund and anyone employed by or on behalf of
the law firm of Northeraft, Bigby & Biggs relating to Matthew Newman and/or the instant

lawsuit, including but not limited to Mark Northcrafi, Aaron Bigby, Andrew Biggs, Michelle
Tomczak and Lilly Tang, please indicate:

a. The date of said communication;
b. The persons involved in the conversation;
c. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NO. A: During the time  period  when
unrepresented by counsel, please produce copies of all communications, in any form, between
Josh Borlund and anyone employed by or on behalf of the law firm of Northerafi, Bighy &
Bigps relating 10 Matthew Newman and/or the instant lawsuit, including bt not limited to
Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle Tomezak and Lilly Tang. Also

produce all documents or other materials shared with Josh Borlund for his review relating to
this lawsuit and/or Matthew Newman.

RESPONSE:

REQUEST FOR PRODUCTION NQ. B: During  the  time  period  when
unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from Josh Borlund relating to Matthew Newman and/or this lawsuit.

RESPONSE:

INTERROGATORY NQO, 2: During the time period when unrepresented by counsel, with
regard to any communications between Matt Bunday and anyone employed by or on behalf of
the law firm of Northcrafi, Bigby & Biggs relating to Matthew Newman and/or the instant

lawsuit, including bur not limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle
Tomezak and Lilly Tang, please indicate:

Law OFFICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLG
REQUESTS FOR PRODUCTION TO DEFENDANT 1015 NE 113" Street
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A 151



10
11
12
13
14
13
16
17
18

19

a. The date of said communication;
b. The persons involved in the conversation;
c. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NO. C: During  the  time  period  when
unrepresented by counsel, please produce copies of all communications, in any form, between
Matt Bunday and anyone employed by or on behalf of the law firm of Northeraft, Bigby &
Biggs relating to Matthew Newman and/or the instant lawsuit, including but not limited 1o
Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle Tomczak and Lilly Tang. Also

produce all documents or other materials shared with Matt Bunday for his review relating to
this lawsuit and/or Matthew Newman.

RESPONSE:

REQUEST FOR PRODUCTION NQ. D: During the time  period  when
unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, frorn Matt Bunday relating to Matthew Newman and/or this lawsuit.

RESPONSE:

INTERROGATORY NO. 3: During the time period when unrepresented by counsel, with
regard to any communications between Justin Burton and anyone employed by or on behalf of
the law firm of Northcraft, Bighy & Biggs relating to Matthew Newman and/or the instant

lawsuit, including but not limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle
Tomezak and Lilly Tang, please indicate:

a. The date of said communication;
b. The persons involved in the conversation;
¢. The details of the conversation,

ANSWER:
LAW QFFICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
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REQUEST FOR PRODUCTION NO. E: During the time period when
unrepresented by counsel, please produce copies of all communications, in any form, between
Justin Burton and anyone employed by or on behalf of the law firm of Northeraft, Bigby &
Biggs relating to Matthew Newman and/or the instant lawsuit, including but not limited to
Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle Tomczak and Lilly Tang. Also

produce all documents or other materials shared with Justin Burton for his review relating to
this lawsuit and/or Matthew Newman.

RESPONSE:

REQUEST FOR PRODUCTION NO. F: During the time  period  when

unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from Justin Burton relating to Matthew Newman and/or this lawsuit.

RESPONSE:

INTERROGATORY NOQO. 4: During the time period when unrepresented by counsel, with
regard to any communications between Eric Diener and anyone employed by or on behalf of
the law firm of Northcraft, Bigby & Biggs relating to Matthew Newman and/or the instant

lawsuit, including bur not limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle
Tomezak and Lilly Tang, please indicate:

a. The date of said conununication;
b. The persons involved in the conversation;
¢. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NO. G: During  the time  period  when
unrepresented by counsel, please produce copies of all communications, in any form, between

Eric Diener and anyone employed by or on behalf of the law firm of Northcraft, Bigby &
Biggs relating to Matthew Newman and/or the instant lawsuit, including but not limited to

Law QFFICES OF
PLAINTIFFS' THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
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Mark Northcraft, Aaron Bigby, Andrew Biggs, Michelle Tomczak and Lilly Tang. Also

produce all documents or other materials shared with Eric Diener for his review relating to this
lawsuit and/or Matthew Newman,

RESPONSE:

REQUEST FOR PRODUCTION NO. H: During the time  period  when

unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from Eric Diener relating to Matthew Newman and/or this lawsuit.

RESPONSE:

INTERROGATORY NQ. 5: During the time period when unrepresented by counsel, with
regard to any communications between Thomas Hale and anyone employed by or on behalf of
the law firm of Northcraft, Bigby & Biggs relating to Matthew Newman and/or the instant

lawsuit, including but not limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle
Tomezak and Lilly Tang, please indicate:

a. The date of said communication;
b. The persons involved in the conversation;
¢. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NO.I: During the time period when
unrepresented by counsel, please produce copies of all communications, in any form, between
Thomas Hale and anyone employed by or on behalf of the law firm of Northeraft, Bighy &
Biggs relating to Matthew Newman and/or the instant lawsuit, including but not limited to
Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle Tomezak and Lilly Tang. Also

produce all documents or other materials shared with Thomas Hale for his review relating to
this lawsuit and/or Matthew Newman.

RESPONSE:
Law OFrICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAR LANGF.@ EnGLe, PLLC
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REQUEST FOR PRODUCTION NQ. J: During the time  period when

unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from Thomas Hale relating to Matthew Newman and/or this lawsuit.

RESPONSE:

INTERROGATORY NO. 6: During the time period when unrepresented by counsel, with
regard to any communications between Shane Roy and anyone employed by or on behalf of
the law firm of Northeraft, Bigby & Biggs relating to Matthew Newman and/or the instant

lawsuit, including but not limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle
Tomczak and Lilly Tang, please indicate:

a. The date of said communication;
b. The persons involved in the conversation;
¢. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NO. K: During  the time  period  when
unrepresented by counsel, please produce copies of all communications, in any form, between
Shane Roy and anyone employed by or on behalf of the law firm of Northcraft, Bigby & Biggs
relating to Matthew Newman and/or the instant lawsuit, including but not limited to Mark
Northerafi, Aaron Bigby, Andrew Biggs, Michelle Tomezak and Lilly Tang. Also produce all

documents or other materials shared with Shane Roy for his review relating to this lawsuit
and/or Matthew Newman.

RESPONSE:

REQUEST FOR PRODUCTION NO. L: During the time  period  when
unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from Shane Roy relating to Matthew Newman and/or this lawsuit.

RESPONSE:

Law OFFICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
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INTERROGATORY NO. 7: During the time period when unrepresented by counsel, with
regard to any communications between Dustin Shafer and anyone employed by or on behalf of
the law firm of Northeraft, Bigby & Biggs relating to Maithew Newman and/or the instant

lawsuit, including but not Limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle
Tomczak and Lilly Tang, please indicate:

a. The date of said communication;

b. The persons involved in the conversation;
c. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NO. M: During  the  time  period  when
unrepresented by counsel, please produce copies of all communications, in any form, between
Dustin Shafer and anyone employed by or on behalf of the law firm of Northeraft, Bighy &
Bipgs relating to Matthew Newman and/or the instant lawsuit, including but not limired to
Mark NortherafR, Aaron Bigby, Andrew Biggs, Michelle Tomezak and Lilly Tang. Also

produce all documents or other materials shared with Dustin Shafer for his review relating to
this lawsuit and/or Matthew Newman.

RESPONSE:

REQUEST FOR PRODUCTION NO. N: During  the time  period  when

unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from Dustin Shafer relating to Matthew Newman and/ot this lawsuit.

RESPONSE:

INTERROGATORY NQO. 8 During the time period when uarepresented by counsel, with
regard to any communications between all former Highland School District coaches, former
assistant coaches, or former football personnel other than those named above and anyone
employed by or on behalf of the law firm of Northcraft, Bigby & Biggs relating to Matthew

Newman and/or the instant lawsuit, including but not limited to Mark Northeraft, Aaron Bigby,
Andrew Biggs, Michelle Tomczak and Lilly Tang, please indicate:

Law OFFICES OF
PLAINTIFFS® THIRD INTERROGATORIES AND NELSON BLair LANGE{}‘ EnGLE, PLLC
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a. The date of said communication;
b. The persons involved in the conversation;
¢. The details of the conversation.

ANSWER:

REQUEST FOR PRODUCTION NQ. O: During  the time  period  when
unrepresented by counsel, please produce copies of all communications, in any form, between
all former Highland School District coaches, former assistant coaches, or former football
personnel other than those named above and anyone employed by or on behalf of the law
firm of Northeraft, Bigby & Biggs relating to Matthew Newman and/or the instant lawsuit,
including but not limited to Mark Northeraft, Aaron Bigby, Andrew Biggs, Michelle Tomezak
and Lilly Tang. Also produce all documents or other materials shared with all former
Highland School District coaches, former assistant coaches, or former football personnel

other than those named above for their review relating to this lawsuit and/or Matthew
Newmat.

RESPONSE:

REQUEST FOR PRODUCTION NO. P: During the time  period  when
unrepresented by counsel, please produce any statements or declarations, written, recorded or
in any other format, from all former Highland School District coaches, former assistant

coaches, or former football personnel other than those named above relating to Matthew
Newman and/or this lawsuit.

RESPONSE:

REQUEST FOR PRODUCTION NO. Q: With regard to Defendant’s response to
Plaintiffs’ Second Request for Admission dated June 27, 2013 to wit; Objection is made to this
Request on the basis that the term “Coaches’ Handbook” is not defined, and the term is subject
to multiple reasonable interpretations. It is admitted that, at the time of the subject incident, the
Highland School District did not use a document tilted “Coaches’ Handbook”, please produce

|.Aw OFFICES OF
PLAINTIFFS’ THIRD INTERROGATORIES AND NELSON BLAIR LANGER ENGLE, PLLC
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all documentation used by or referred to by Highland Schoo! District coaches, assistant coaches
and athletic directors in lieu of a Coaches’ Handbook containing any information regarding
player safety, injury and concussion management.

RESPONSE:

DATED this 19™ day of December, 2013,
NELSON BLAIR LANGER ENGLE, PLLC

7
ban! [

Bfed P. Yangef, WSBA #25932
ichag! E. Nelson, WSBA #6027

ADLER GIERSCH, p8

fodised ley e, ;{//éy%,
Richard H. Adler, WSBA &o. 16961 L//
Arthur Leritz, WSBA No. 29344

Melissa D. Carter, WSBA No. 36400

Attorneys for Plaintiffs
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VERIFICATION

I, , declare:

That I am the

for Defendant Highland School District
No. 203, the Defendant in the above-entitled matter to whom these THIRD interrogatories and

requests for production are addressed; that I have read the foregoing answers to interrogatories

and responses to requests for production, know the contents thereof, and believe the same to be
true.

I declare under penalty of perjury under the Jaws of the State of Washington that the
foregoing is true and correct.

Executed on , 2014, at

, Washington.

Title:
Defendant

CERTIFICATION

The undersigned attorney for Highland School District No, 203, Defendant, has read the
foregoing THIRD Interrogatories and Requests for Production to Highland School District and
Answers/Responses thereto, and they are in compliance with CR 26(g).

Date Mark 8. Northeraft, WSBA No. 7888
Attorney for Defendant
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CERTIFICATE OF SERVICE

I, Sabrina Y. Horne, hereby certify that on or before the date set forth below, 1 served

the above-referenced document on the interested parties in this action in the manner described
below and addressed as:

Mark 8. Northeraft, Esq.

Andrew Biggs, Esq.

Northeraft, Bighy & Biggs, PLLC
819 Virginia Street, Suite C-2
Seattle, WA 98101-4421
mark_northerafi@northera ft.com
marks_northerafi@northeraft.com
andrew_bings@northeraft.com

— ABC Messenger
— First Class mail postage prepaid
.X. Email

I declare under penalty of perjury under the laws of the State of Washington this 19"

day of December, 2013, at Seattle, Washington.
oo Jelf

Sabrina Y. I—Ion\e\)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR YAKIMA COUNTY

MATTHEW A. NEWMAN, an
incapacitated adult; and RANDY
NEWMAN and MARLA NEWMAN,
parents and Guardians of said
incapacitated adult

Plaintiffs,

vS.
HIGHLAND SCHOOL DISTRICT NO.

203, a Washington State governmental
agency

Defendant.

In discovery, plaintiffs sought disclosure of communications between
defense counsel and former employees made after the employment ended
and not during the time defense counsel claims to have represented the
former employees for purposes of their depositions. The defense claims all
such communications are protected by the attorney-client privilege, relying
on Admiral Ins. Co. v. U.S. Dist. Court for Dist. of Arizona, 881 F.2d 1486

NO. 12-2-03162-1

Court's Decision on Issue of Possible
Attorney-Client Privilege with Former
Employees of Defendant, and Other
Discovery Matters

(1989). That case is distinguishable from the present case in that the

employees in Admiral Ins. were interviewed by counsel for the employer

Court's Decision on Issue of Possible
Altorney-Client Privilege with Fonmer
Employess of Defendant, and Qther Discovary Matiers - 1

A 161
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while they were still employed. They were then terminated after the
interviews. In the present case, the communications at issue all occurred
long after the employees had left the employer.

There is language in Admiral Ins. that may make it appear as though
the privilege always extends to former employees, For example, the
Admiral Ins. opinion quotes as follows from /n re Coordinated Pretrial
Proceedings, 658 F.2d 1355 (9th Cir.1981) cert. denied, 455 U.S. 990, 102
S.Ct. 1615, 71 L.Ed.2d 850 (1982):

Former employees, as well as current employees, may possess the

relevant information needed by corporate counsel to advise the client

with respect to actual or potential difficulties.
Id. at 1361 n. 7. However, the very next sentence makes it clear that the
Coordinated Pretrial Proceedings court is referring to communications that
occurred before the employment of the witnesses was terminated:

Again, the attorney-client privilege is served by the certainty that

conversations between the attorney and client will remain privileged

after the employee leaves.
ld. (Emphasis added).

The Coordinated Pretrial Proceedings opinion does not directly
address the issue at hand. Neither does Admiral Ins. Defendant also relies
on Upjohn Co. v. United States, 449 U.S. 383, 101 S.Ct. 677, 66 L.Ed.2d
584 (1981), but that opinion is expressly limited to communications that
occurred while the witness was stjll employed. /d at Fn 3. Furthermore,
Washington does not follow Upjohn. Wright by Wright v. Group Heaith
Hosp., 103 Wn.2d 192, 691 P.2d 564 (1984),

Caurt's Dacision on Issug of Possible
Attomay-Cliant Privilege with Former
Employaes of Defendant, and Other Discovery Mattars - 2
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The defense has not cited any authority supporting the claim of an
attorney-client privilege protecting post-employment communications
between defense counsel and former employees of the defendant.
Therefore, the defendant must answer the discovery requests about those
communications that were made when defense counsel did not represent
the former employees for purposes of their depositions. Defense counsel
may not object to deposition questions about those communications based

upon a claim of attorney-client privilege. Defense counsel must also

disclose exactly when defense counsel represented each former employee.

This ruling does not change the prior ruling regarding discoverability
of attorney work product, such as statements taken from witnesses.

Apparently, at least some of the former employees will be deposed
again, and they will not be represented by defense counsel. If defense
counsel wishes to interpose any objections, other than routine objections
that would be waived if not made, such as form of the question, defense
counsel must explain the objection fully, and it must relate to the rights of
the school district, not the witness. Defense counsel shall not provide legal

advice to such withesses, either before or during the depositions.

Dated this 28" day of January, 2014,

181

BLAINE G. GIBSON
Supetior Court Judge

Court’s Dacision on Issue of Possibla
Attorney-Client Privilege with Former
Employeas of Dafendant, and Other Discovery Matters - 3
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FORREST TYLER KOPTA: Novermnber 22,2013

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF YAKIMA

MATTHEW A. NEWMAN, an incapacitated
adult; and RANDY NEWMAN AND MARLA
NEWMAN, parents and guardians of said
incapacitated adult,

No. 12-2-03162~1

Plaintiffs,
Vs,

HIGHLAND SCHOQOL DISTRICT NO. 203, a
Washington State government agency,

Defendant .

[ e S U N
——

Deposition of FORREST TYLER KOPTA

Friday, November 22, 2013

Reported by: 1
SR No. 6212, RPR, CRR, CCRR, CLR

Yamaguchi Obien Mangio, LLC, Reporting & Video * www yomreporting.com
1200 Fifth Avenue, Suite 1820, Seattle, Washington 98101 * 206.622.6875 * 1.800.831 ¢

A

164



10

11

13

FORREST TYLER KOPTA; November 22, 2013

-y e

earlier. I should have realized what with all the
things that were happening that he was a lawyer, but
after I had this meeting with him, I didn't really think
about it after that until, you know, a year later.

Q. Since that e-mail exchange until today have
you talked to any of the Newman lawyers?

A. No,

Q. Have you talked to me before today?

A. Once.

Q. And how did that conversation take place?

A. Over a phone call. My mom told me that you

wanted to speak to me before, and it was carlier this

-

week,

Q. Okay. Did vyou call?

A, Yes,

Q. You initiated the call, right?

A, Yes.

Q. Does this statement, Exhibit 8, appear to be
rearranged to you in any way?

A. T can't remember.

Q. Do you think things that you said were cut out
“f this transcript?

A. T don't remember.

Q. You have the right under our Washington civil

rules to get a copy of the original audiotape of this

Yamaguchi Obien Mangio, LLC, Reporting & Video * WWW, yomreporting. com
1200 Fifth Avenue, Suite 1820, Seattle, Washington 98101 * 206.627 6875 1.800.831 6973
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FORREST TYLER KOPTA: November 22, 2013

94
recording, and you can get it by simply asking these

lawyers to give it to you,
A, Okay.
Q. Would vou do that?
A. For what purpose?
Q. Just to get it so you know whether or not this
statement is accurate or not,
A. QOkay.
Q. Go ahead and ask her.
THE WITNESS: Do you mind if I get a copy of
the tape?
MS. CARTER: I don't know if a copy of the
tape still exists,
THE WITNESS: Okay.
M3. CARTER: But I will agree to follow up
with you in that regard.
THE WITNESS: Thank vyou.
BY MR. NORTHCROFT:
Q. Was your mother upset about what happened?
M5. CARTER: Object to the form.
THE WITNESS: 1In what way?
BY MR. NORTHCROFT:
Q. After you called her and told her that you now
put two and two together --

A, Yes.

Yamaguchj Obien Mangio, LLC, Reporting & Video * WwwW yomreporting .com
1200 Fifth Avenue, Suite 1820, Seattle, Washington 98101 * 206.622.6875 * 1.800.831.6073
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Supreme Court No. 90194-5
IN THE SUPREME COURT OF THE STATE OF WASHINGTON
Appeal from the Court of Appeals — Division III

No. 32223-8 Il

MATTHEW A. NEWMAN, an incapacitated adult; and RANDY
NEWMAN AND MARLA NEWMAN, parents and guardians of said
incapacitated adult,

Respondent,

HIGHLAND SCHOOL DISTRICT NO. 203, a Washington State
government agency,

Petitioner.

AFFIDAVIT OF COUNSEL IN SUPPORT OF
MOTION FOR EMERGENCY PARTIAL STAY
OF DISCOVERY

NORTHCRAFT, BIGBY & BIGGS, P.C.
Mark S. Northcraft, WSBA #7888
Andrew T. Biggs, WSBA #11746

819 Virginia Street, Suite C-2

Seattle, WA 98101

Telephone: (206) 623-0229

Facsimile: (206) 623-0234

Attorneys for Petitioner

mark _northcraft@northeraft.com
andrew_biggs@northeraft.com
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b | am an attorney licensed to practice law in the State of
Washington, where [ have actively practiced since 1981. | am one of the
attorneys representing the Defendant Highland School District in this
matter. This Affidavit is based on my personal knowledge, as well as my
office records and files for the litigation, which were kept in the ordinary
course of business. [ am of legal age, and I am competent to be a witness
herein.

2. This review anses from the District’s motion for a
protective order which was heard by the Yakima County Superior Court
Judge Blaine Gibson on January 24, 2014. The issue before the Court was
the application of the attorney-client privilege as it relates to discovery of
communications with former school district employees (coaches).

3. The judge provided partial oral rulings on the day the
motion was heard, but he reserved the main issue for later determination.
On January 28, 2014, the judge issued a written order reflecting his ruling.
The Court held that the attorney-client privilege did not attach to
communications between the District’s counsel and its former employees.
That ruling directly affected the two s'cheduled depositions, and other
pending discovery.

4. Within one day of receiving the Superior Court’s order, the

District filed its Motion for a Partial Stay of Discovery with the trial court.

A1GR



The trial court entered a two-week stay, to allow the District time to file an

emergency motion for a partial stay at the Court of Appeals. The District
promptly filed its motion for stay at the Court of Appeals.

5. Rather than dealing with the stay on shortened time,

however, the Court of Appeals Commissioner instead heard the motion for
discretionary review on shortened time (while the trial court stay was still

in effect). The Commissioner denied the motion for discretionary review

on February 13, 2014.

6. The District promptly filed its motion for de-novo review
of the Commissioner’s ruling. The District also sought and obtained an
additional temporary partial stay of discovery from the trial court. That
stay was of sufficient length for the Court of Appeals to consider the
District’s motion, so the District did not need to seek an additional stay

from the Court of Appeals. The trial court’s stay expired on February 13,

2014.

7. On April 9, 2014, the Court of Appeals issued its ruling

denying revision of the Commissioner’s ruling, and the District promptly
prepared its Motion for Discretionary Review before this Court. The
motion was filed on April 30, 2014,

8. Despite the trial court’s previous willingness to stay a

minimal portion of the discovery while the matter was considered on

e d
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appeal, the trial court declined to do so now, while the case is before the

Supreme Court. The District was instead left to file its motion for a partial

stay before this Court. It is unclear why the trial court agreed to the

narrow stay while the matter was being considered by the Court of
Appeals, but declined to do so at the Supreme Court level,

9. The record reflects that all of the appellate pleadings in this
case were filed promptly; well in advance of the court deadlines. The
District has been very diligent with keeping this matter moving through

the review process, and there has been no delay, either intentional or

unintentional,

10.  This request for a stay should be heard on an emergency
basis because there is not sufficient time for the District to follow the
normal motions practice. RAP 17.4(a) requires the moving party to
contact the Clerk of the Court for an available hearing date, and then
notice must then be served on all parties not less than 15 days prior to the
date the court sets for the motion. It is apparent that many weeks could
pass before the motion for a stay is heard if the normal procedure is
followed.

11, The Court will note that the District was ordered to disclose

the dates of joint representation of the District and the coaches

individually, as well as the dates of such communications, and it has been
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ordered to allow discovery and deposition questions in the area of
privileged communications. Those narrow, specific areas of discovery
should be stayed pending the outcome of the District’s request for
Supreme Court review. To do otherwise, will cause irreparable harm to the

District in its efforts to defend itself apainst the plaintiffs’ negligence
claims.
12, If a stay is not promptly granted, the plaintiffs will be
permitted to pursue the same written discovery and deposition testimony
that is the subject of this appeal. In fact, within eight days of the date on
which the trial court declined to issue a stay, the plaintiffs began
requesting deposition dates for the second and third depositions of two
coaches. See, Exhibit 1. The plaintiffs’ attorneys also have already
threatened to bring a motion for contempt. Although the District notified
the plaintiffs that the present motion would be raised before the Supreme
Court (See, Exhibit 2), there is no reason to believe that the plaintiffs will
voluntarily agree to wait until this court has considered the District’s
motion for discretionary review. Therefore, is it necessary for this motion
for a stay to be heard on an emergency basis as contemplated by RAP

17.4(b).

13. It is important for the attorney-client privilege issue to be

resolved before the depositions and written discovery are allowed to
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continue, Until this court has an opportunity to accept review of the
attorney-client privilege issues, it is appropriate and necessary (o stay the
discovery related to those issues. Otherwise, the plaintiffs will be allowed
to obtain communications that this Court will likely find to be covered by
the attorney-client privilege.

14, Naturally, once the plaintiffs are allowed to receive
attorney-client privileged communications, there is no realistic way to
repair the damage done by allowing the plaintiffs access to that
information, Therefore, it is imperative that this Court allow the Motion
for Partial Stay to be heard on shortened time, in order to stem the
plaintiffs’ aggressive discovery efforts.

15.  Through discovery, the plaintiffs have had access to all of
the relevant knowledge held by both the current and former coaches, with
the one exception being former head coach Shane Roy, who already has
been deposed for approximately five hours, which resulted in a 235-page
transcript.  Mr. Roy’s deposition was continued, but has not yet been
completed, in order to accommodate the plaintiffs’ attorneys’ need for
additional time to review numerous personal documents Mr. Roy
produced at his deposition, pursuant to a subpoena duces tecum. The
tormer coaches provided deposition testimony and responded to every

question other than those specifically designed to invade the attorney-

fy
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client privilege. Reaching the facts, however, is not what the plaintiffs’
attorneys are after: they appear to want the privileged communications and
mental impressions of the District’s attorneys,

16. As a result of the trial court declining to issue a partial stay
of discovery, the District is in the untenable position of being required to
disclose information that it firmly believes is privileged. The District is
faced with the choice of either: (1) declining to provide the
communications, thereby making itself potentially subject to contempt or
other sanctions; or (2) providing information that is later determined to be

privileged, and suffering the prejudice attendant to having an opponent

obtain possession of privileged communications and the mental

impressions of the District’s attorneys.

17. It isnotable that most of the football players’ and all of the
coaches’ depositions have already been taken, and the majority of the
remaining depositions concern damages and expert witnesses. Further,
even with the trial court’s original stay in place, the plaintiffs’ attorneys
filed a motion for partial summary judgment on March 26, 2014, The
Court will note that the expert witness depositions and the depositions of
the plaintiffs’ medical providers, {amily, and other damages witnesses can

go forward even with the stay, because those topics do not fall within the

area covered by the stay.
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18. In addition, the trial date has not yet been set, but it will be
set approximately 17 months from now. In a recent hearing, the Court
asked the plaintiffs to inquire with the court clerk whether October S,

2015, is available for trial. The parties both understand that the trial date
will be in that general time frame.

19.  Throughout this litigation, the plaintiffs’ attorneys have

claimed that Matthew’s injury was the result of a “secondary impact
syndrome,” but the District intends to disprove that theory at trial. The
District believes that the evidence the plaintiffs contend supports their
claims is fabricated, manipulated, and untrue.

20, The District’s evidence will reveal that the events did not
happen in the way the plainti{fs claim, and any evidence to the contrary
has been fabricated or suggested by the plaintiffs’ lawyers to Matthew’s

former teammates, who obviously would like to help Matthew as a result
of his catastrophic injury.

21.  The District intends to prove that: Matthew did not suffer a

concussion during practice; he did not exhibit any symptoms of a
concussion — such as a headache — during practice, and that none of the
coaches had any reason to suspect that Matthew suffered a concussion
during practice. There was no reason to remove Matthew from play in

accordance with the Lystedt Act, about which the coaches and players
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were well aware, Because there was no head injury during practice, the

District’s coaches had no reason to know about or to inform Matthew’s
parents of an injury that occurred later.

22, The District’s evidence will further show that the parents
and Matthew himself stand liable for his injury. Matthew failed to report
to the coaches that he had a headache as a resull of a collision after
practice, and the parents failed to report to the coaches their observations
at home that Matthew was out of character, highly reactive, very upset,
and extremely agitated the evening after the practice before the big game
the next night. In addition, neither Matthew nor the parents sought
medical advice concerning these concussion symptoms, about which the
District had advised ~ both orally and by way of concussion information
sheets — which the parents and Matthew went over together, and which
were signed by them and returned to the District,

23, For the reasons set forth in the Motion for Emergency
Partial Stay of Discovery, the District firmly believes that the legal issue
before this Courl is likely to be accepted for discretionary review and that
the attorney-client issue will be resolved favorably for the District.

24, Notice of the Motion for Emergency Partial Stay of
Discovery was given to the attorneys of record via e-mail, as is verified by

the Certificate of Service. In this case, the parties routinely exchange
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correspondence, discovery, pleadings, and motions via e-mail, including
communications with the Superior Court.

25, Exhibit 3 is a true and accurate copy of correspondence
dated March 27, 2014, from Melissa Carter, one of the attorneys for the
plaintiffs, to the District’s attorneys.

RESPECTFULLY SUBMITTED this 1* day of May, 2014,

NORTHCRAFT, BIGBY & BIGGS, P.C.

AndrewT BlpgsWSBA #11746

Attorneys fofDefendant-Petitioner

STATE OF WASHINGTON )
) 88.
COUNTY OF KING )

On this day personally appeared before me ANDREW T. BIGGS, to me
known to be the individual described in and who executed the within and
foregoing instrument, and acknowledged that he signed the same as his
free and voluntary act and deed, for the uses and purposes therein
mentioned.

Given under my hand and seal of office this 1* day of May, 2014,

M‘“‘ ” __M.L.._M

S 8. y Printed Name: L,}t,;_"?y A THNG
; W Notary Public residing at JSHuketide . Wi
g 5 - ._‘ My Commission Expires: #f 2. 14
%%f%'r ’%BL\G é-'g
02 S &
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Andrew Biﬂs

From:
Sent:
To:

Ce:
Subject:

Jamie E. Najera <Jamien@nblelaw.com>
Tuesday, April 22, 2014 5:05 PM

Marks Northcraft; mark northeraft; Andrew Biggs; lily_tang@northeraft.com; Michelle
Tomczak

kehlis@mjbe.com; janet@mjbe.com
Newman v, Highland School District: Shafer and Roy Depositions

Good afternoon: In light of the Court’s ruling on April 14", we are moving forward with re-
scheduling the video depositions of Dustin Shafer (in California) and Shane Roy (in Colville,
WA). Please provide us with your available dates in May for these two depositions.

Thank you.

Jamie Najera

Legal Assistant

Nelson Blair Langer Engle, PLLC
1015 NE 113th St

Seattle, WA 98125

{206) 623-7520

(206) 622-7068 (fax)
www.NBLElaw.com
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Andrew Bic‘)gs

From:
Sent:
To:

Ce:
Subject:

Marks Northeraft
Tuesday, April 22, 2014 7:09 PM

Jamie E. Najera; mark northeraft; Andrew Biggs; lily_tang@northcraft.com,; Michelle
Tomczak

kehlis@mjbe.com; janet@mjbe.com
RE: Newman v. Highland School District: Shafer and Roy Depositions

The District will be seeking discretionary review by the Supreme Court of the Court of Appeals’ ruling and filing a motion
for stay of the trial court’s ruling. These pleadings will be filed this week. There is no reason why these depositions
need to go forward until after the conclusion of the appellate process, given that your primary motivation for taking
them is to obtain our privileged attorney client communications. Once the appeliate process is completed, we will be
glad to cooperate with you in scheduling these depositions should you still desire to take them.

From: Jamie E. Najera [mailto:Jamien@nblelaw.com)

Sent: Tuesday, April 22, 2014 5:05 PM
To: Marks Northeraft; mark northeraft; Andrew Biggs; lily_tang@northeraft.com; Michelle Tomczak

Ce: kehlis@mibe .com; janet@mibe.com

Subject: Newman v, Highland School District: Shafer and Roy Depositions

Good afternoon: In light of the Court’s ruling on April 14", we are moving forward with re-
scheduling the video depositions of Dustin Shafer (in California) and Shane Roy (in Colville,
WA). Please provide us with your available dates in May for these two depositions.

Thank you.

Jamie Najera

Legal Assistant

Nelson Blair Langer Engle, PLLC
1015 NE 113th St

Seattle, WA 98125

(206) 623-7520

(206) 622-7068 (fax)
www.NBLElaw.com
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RICHARD H. ADLER : A G
STEVEN), ANGLES DLER‘ lERSCHPS
M&ussaD.CARTER PERSONAL INJURY LAW
JACOB W. GENT compassionate counsel, taugh advocacys

%

ARTHUR D.LERITZ,

Emall documents to:
mail@adlerglersch.com

VIA EMAIL ONLY

Mark S. Northeraft

Andrew Biggs

Northeraft, Bigby &Briggs, PC
819 Virginia St Ste C-2
Seattle, WA 98101

RE: Case Name: Newman v, Highland School District

Yakima County Cause No. 12-2-03162-1
Qur File No.: 211380

Date of Injury:  September 18, 2009

Dear Mr. Northeraft and Mr, Biggs:

SEATTLE
BELLEVUE
EVERETT
KENT

Mall all correspondence to;
Adler Glersch PS

333 Taylor Ave.N,

Seattle, WA 98109

March 27,2014

As you may recall, the Court has ruled that the recordings, notes and mental impressions of
plaintiffs’ attorneys concerning the recorded interviews of former Highland High School football
players are privileged under the work product doctrine. Mr. Adler previously provided those
statements to the witnesses, which they adopted. We have shared those statements since the very
beginning with both the students and the District's attorneys. This satisfies CR 26.

These recordings were transeribed and once approved by the witnesses were not saved. These
recordings occurred over two years before the Plaintiffs were forced to file a lawsuit, and there
was no obligation whatsoever for counsel to preserve the work product original digital
recordings. It is not our practice to save a tape recording once transcribed and approved by the

witness.
Sincerely,

ADLER GIERSCH PS ,
TN

Melissa D, Carter
Attorney at Law

ce: Randy and Marla Newman
Fred Langer
Michael Nelson

Seatlie Ballevue

Evearsit
47204 Coloy Avenua
Everatl, WA 98203
P 4253387700
F. 426 3371994

323 Tarlor Avenue Morth
Seattle, WA 9BICS
£.206 £82 0300
£ 206,224 D102

710 S8 36th Streer
Bellayue, WA 9806
P 425.643.0700
£ 4255438038

awwadierglessch.oom

Koo
i Wit Meeker Stiaa
Kare. WA 98032
P 2538544500
F 253554 424
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Supreme Court No. 90194-5
IN THE SUPREME COURT OF THE STATE OF WASHINGTON
Appeal from the Court of Appeals — Division III

No. 32223-8 I1I

MATTHEW A, NEWMAN, an incapacitated adult; and RANDY
NEWMAN AND MARLA NEWMAN, parents and guardians of said
incapacitated adult,

Respondent,

HIGHLAND SCHOOL DISTRICT NO. 203, a Washington State
government agency,

Petitioner.,

SUPPLEMENTAL DECLARATION OF COUNSEL RE:
MOTION FOR EMERGENCY PARTIAL STAY OF DISCOVERY

NORTHCRAFT, BIGBY & BIGGS, P.C.
Mark S. Northcraft, WSBA #7888
Andrew T. Biggs, WSBA #11746

819 Virginia Street, Suite C-2

Seattle, WA 98101

Telephone: (206) 623-0229

Facsimile: (206) 623-0234

Attorneys for Petitioner
mark_northcraft@northeraft.com
andrew_biggs@northeraft.com
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Under penalty of perjury under the laws of the State of
Washington, the undersigned DECLARES:

I am one of the attorneys representing the Highland School District
in this case. I have been licensed to practice law in the State of
Washington for over 30 years, and I am competent to be a witness herein.
This Declaration is based on my personal knowledge.

On April 29, 2014, the School District filed its Motion for
Discretionary review in this Court. The issue on appeal involves the scope
and application of the attorney-client privilege as it relates to former
employees. In order to protect the arguably-privileged matters while being
considered by this court, the School District filed a Motion for Emergency
Partial Stay of Discovery on May 1, 2014. The basis for the stay is that the
prejudice created by allowing the plaintiffs access to those
communications cannot be undone should this court rule in the School
District’s favor.

The trial court previously issued a partial stay of discovery
protecting the communications while the matter was before the Court of
Appeals. In its motion for a stay, the School District expressly sought an
order staying the specific portion of discovery involved at the appellate
level. The issues at the Court of Appeals included (1) all dates of

communication between counsel and the District’s former coaches; (2) all
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people involved in those communications; and (3) all dates the District’s
counsel represented the District’s former coaches.

The trial court stay protected the disputed communications while
the Court of Appeals considered the matter. Following the decision by the
Court of Appeals, however, the trial court declined to issue an additional
stay while the Supreme Court considers the same issues.

The previous stay expired on April 14, 2014. Within
approximately two weeks of the stay expiring, the plaintiffs aggressively
sought contempt sanctions against both the School District and its counsel,
saying that it was “two weeks after the Court denied” the School District’s
motion for a stay, and the District “is now in violation of the Court order
of January 30, 2014, and should be held in contempt.” The trial court was
advised of the Supreme Court holdings in Dike v. Dike, 75 Wn.2d 1, 5,
448 P.2d 490 (1968) and Seventh Elect Church in Israel v. Rogers, 102
Wn.2d 527, 688 P.2d 506 (1988), which tell us that parties should not be
held in contempt when an attorney makes a claim for privilege in good
faith; the proper course is.for the trial court to stay all sanctions for
contempt pending appellate review of the issue.

Surprisingly, the trial court did not follow Dike and Seventh Elect
Church, and instead found the School District in contempt for not

providing the communications to the plaintiffs — despite the fact that the
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matter remains on appeal before this Court, and despite the fact that an
emergency motion for stay is pending in this Court, Not only did the trial
court hold that the School District is in contempt on May 9, 2014, but it
also ordered the District to pay the substantial amount of $2,500 per day
until the discovery is provided. A formal order has not yet been entered,
but the School District has ordered a copy of the lengthy recording of the
hearing. The recording will be transcribed upon receipt, and a copy will be
provided to this Court for reference,

In response to the trial court’s action, the School District did
provide the plaintiffs with the dates of representation for the former
coaches, because that information is less likely to result in irreparable
harm in the litigation. The remaining communications, however, are at the
very center of the issues before this Court and disclosing them could result
in significant prejudice to the School District. Even though the School
District provided the dates of representation (over objection), the District
should not be sanctioned for nor providing that information while the
matter is on appeal, nor should it be sanctioned for withholding the
remaining communications until the matter is resolved on appeal.

In its motion for a partial stay of discovery pending in this Court,
the School District raised the concern that the plaintiffs would

aggressively seek the arguably protected communications, and they are
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now doing just that, as well as demanding contempt sanctions. This Court

is urged to immediately issue a stay so that the School District is not

further harmed,

RESPECTFULLY SUMITTED this 13" day of May, 2014, in

Seattle, Washington.

e e ’ T

Andrew T, Biggs; WSBA #11746
Attorney for Petitioner School District
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