
No. 311287 

COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION III 

DARLA KECK and RON JOSEPH GRAHAM, husband and wife, and 
DARLA KECK and RON JOSEPH GRAHAM as parents for the minor 
child, KELLEN MITCHELL GRAHAM, and KELLEN MITCHELL 

GRAHAM, individually, 

Plaintiffs-Appellants, 

vs. 

CHAD P. COLLINS, DMD, PATRICK C. COLLINS, DDS; COLLINS 
ORAL & MAXILLOFACIAL SURGERY, P.S., a Washington 

corporation, and SACRED HEART MEDICAL CENTER, a Washington 
corporation, 

Defendants-Respondents. 

BRIEF OF APPELLANTS 

George M. Ahrend, WSBA #25160 
AHREND ALBRECHT PLLC 

Mark D. Kamitomo, WSBA #18803 
MARKAM GROUP, INC., P.S. 

16 Basin St. SW 
Ephrata, W A 98823 
(509) 764-9000 

421 W. Riverside Ave., Ste. 1060 
Spokane, WA 99201-0406 
(509) 747-0902 

Attorney for Plaintiffs-Appellants 

-I" 
' ~1(~ ___ ~ v _ ,-\ ! " "(-;;{"""( 

--------"'" 

mlvau
Typewritten Text
90357-3

mlvau
Typewritten Text



No. 311287 

COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION III 

DARLA KECK and RON JOSEPH GRAHAM, husband and wife, and 
DARLA KECK and RON JOSEPH GRAHAM as parents for the minor 
child, KELLEN MITCHELL GRAHAM, and KELLEN MITCHELL 

GRAHAM, individually, 

Plaintiffs-Appellants, 

vs. 

CHAD P. COLLINS, DMD, PATRICK C. COLLINS, DDS; COLLINS 
ORAL & MAXILLOFACIAL SURGERY, P.S., a Washington 

corporation, and SACRED HEART MEDICAL CENTER, a Washington 
corporation, 

Defendants-Respondents. 

BRIEF OF APPELLANTS 

George M. Ahrend, WSBA #25160 
AHREND ALBRECHT PLLC 

Mark D. Kamitomo, WSBA #18803 
MARKAM GROUP, INC., P.S. 

16 Basin St. SW 
Ephrata, W A 98823 
(509) 764-9000 

421 W. Riverside Ave., Ste. 1060 
Spokane, WA 99201-0406 
(509) 747-0902 

Attorney for Plaintiffs-Appellants 

-I" 
' ~1(~ ___ ~ v _ ,-\ ! " "(-;;{"""( 

--------"'" 



T ABLE OF CONTENTS 

TABLE OF AUTHORITIES .... ..... .... .............................................. ... ....... iv 

INTRODUCTION ... ... .. .... ...... ... ... .... .... .... .... .... ... ....................................... 1 

ASSIGNMENTS OF ERROR ........ .. ......... ......... ..... ... ...... .. .. .... ......... ......... . 2 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR ........ ..... .......... 3 

STATEMENT OF THE CASE ............... ...... ... ...... ...................................... 4 

A. Background facts ..................... .......... .. ............................ ....... ......... 4 

B. First summary judgment. ........................... .. ......... .. ... ... .... ......... ..... . 6 

C. Second summary judgment.. ..... ...... .. .... ......... ...... .. ..... ........... ..... ... I I 

SUMMARY OF ARGUMENT ...... .............................. ... ..... .. ....... .... ....... . I 5 

ARGUMENT .... .... ......... .. ... ..... ......................... ..... ........ .. ... .. .. ... ................ 16 

A. The trial court' s rulings on summary judgment are subject to de 
novo review ... .......................... ... .. .. .. ......... ........... ........................ .. 16 

B. The trial court erred in granting partial summary judgment on 
Keck's claims based on the doctors' negligent post-operative care 
of the infection and non-union of her jaw bones ...... .. ........ ........... 17 

1. The trial court improperly required a greater degree of 
specificity of Dr. Li's first and second affidavits in connection 
with summary judgment proceedings than is required for 
admissibility or to support a verdict at trial. ..... .... ... ........ ... ..... 19 

2. The trial court improperly struck Dr. Li's third affidavit as 
untimely under the circumstances of this case .................... ..... 25 

C. The trial court erred in denying Keck' s motion for reconsideration 
of partial summary judgment. .......... .. ...... .. ...... ...... ..... .. ..... ..... ... .... 28 

II 



D. The trial court erred in granting summary judgment of dismissal of 
Keck's remaining claim for negligent referral. .............................. 29 

CONCLUSION ........... ............ ........... ... ..................................................... 31 

CERTIFICATE OF SERVICE ........ ................ .......................................... 32 

APPENDIX 

III 



TABLE OF AUTHORITIES 

Cases 

Bernal v. American Honda Motor Co., 
87 Wn.2d 406,553 P.2d 107 (1976) .............................................. 22 

Bowers v. Marzano, 
170 W n. App. 498, 290 P3d 134 (2012) ........................................ 25 

Butler v. Joy, 
116 Wn. App. 291,65 P.3d 671 (2003) .................................... 26-27 

Chelan County Deputy Sheriffs Ass 'n v. Chelan County, 
109 Wn.2d 282, 745 P.2d 1 (1987) ................................................ 17 

Coggle v. Snow, 
56 Wn. App. 499, 784 P.2d 554 (1990) ............................. 22,25-27 

Davies v. Holy Family Hosp., 
144 Wn. App. 483, 183 P.3d 283 (2008) ...................................... .25 

Davis v. Baugh Indus. Contractors, Inc., 
59 Wn. 2d 413, 150 P.3d 545 (2007) ............................................ .20 

Folsom v. Burger King, 
135 Wn.2d 658, 958 P.2d 301 (1998) ...................................... 16-17 

Group Health Co-op. ofPuget Sound, Inc. v. State Dep't of Revenue, 
106 Wn. 2d 391, 722 P.2d 787 (1986) ........................................... 20 

Guile v. Ballard Comm. Hosp., 
70 Wn. App. 18,851 P.2d 689, rev. denied 
sub nom. Guile v. Crealock, 122 Wn.2d 1010 (1993) ....... 15,20-25 

Harris v. Robert C. Groth, MD., Inc., P.s., 
99 Wn. 2d 438,663 P.2d 113 (1983) ............................................. 18 

Hash v. Children's Ortho. Hmp., 
49 Wn. App. 130, 741 P.2d 581 (1987), afI'd, 
110 Wn. 2d 912, 757 P.2d 507 (1988) ..................................... 24-25 

IV 



In re Stranger Creek, 
77 Wn.2d 649, 466 P.2d 508 (1970) ........ .. .................................... 21 

International Ass 'n of Fire Fighters v. Everett, 
146 Wn.2d 29, 42 P.3d 1265 (2002) .............................................. 21 

Lane v. Harborview Med. Ctr., 
154 Wn.2d 279, 227 P.3d 297 (2010) ............................................ 25 

Mannington Carpets, Inc. v. Hazelrigg, 
94 Wn. App. 899,973 P.2d 1103, rev. denied, 
139 W n.2d 1003 (1999) ................................................................. 26 

Morris v. McNicol, 
83 Wn.2d 491,519 P.2d 7 (1974) .................................................. 17 

Morton v. McFall, 
128 W n. App. 245, 115 P.3d 1023 (2005) ............... ...................... 25 

Nielson v. Spanaway Gen. Med. Clinic, Inc., 
135 Wn.2d 255, 956 P.2d 312 (1998) .................................. .. .... .. .. 24 

No Ka Oi Corp. v. Nat'l 60 Minute Tune, Inc., 
71 Wn. App. 844, 863 P.2d 79 (1993), rev. denied, 
124 Wn.2d 1002 (1994) .......... .. .................................. ... ................ 25 

Rossiter v. Moore, 
59 Wn.2d 722, 370 P.2d 250 (1962) ..................... ......................... 17 

Ruffer v. St. Frances Cabrini Hosp., 
56 Wn. App. 625, 784 P.2d 1228, rev. denied, 
114 Wn.2d 1023 (1990) ........................... .. .............................. 23-24 

Ruvalcaba v. Kwang Ho Baek, 
175 Wn.2d 1,282 P.3d 1083 (2012) ..................................... .. ....... 16 

Schoening v. Grays Harbor Comm. Hosp., 
40 Wn. App. 331, 698 P.2d 593, rev. denied, 
104 Wn.2d 1008 (1985) ................................................................ .28 

v 



Southwick v. Seattle Police Officer John Does #s 1-5, 
145 Wn. App. 292, 186 P.3d 1089 (2008) ..................................... 17 

Tiger Oil Corp. v. Yakima County, 
158 Wn. App. 553, 242 P.3d 936 (2010) ......................... .. ............ 25 

Turner v. Kohler, 
54 Wn. App. 688, 775 P.2d 474 (1989) ......................................... 25 

Vant Leven v. Kretzler, 
56 Wn. App. 349, 783 P.2d 611 (1989) ................................... 23-24 

Young v. Key Pharms., Inc., 
112 Wn.2d 216, 770 P.2d 182 (1989) ................................. 6, 22, 25 

Statutes and Rules 

CR 56 ................................................................................................ 6-7,24 

CR 56(c) .................................................................................................... 16 

CR 56(e) ............................................................................................. passim 

CR 56(f) ............................................................................................. passim 

CR 59(a)(7)-(9) .......................................................................................... 28 

ER 704 ............................................................................................... passim 

ER 705 ................................................................................................. 20, 25 

LCR 56 ..................................................................................................... 6-7 

RCW 7.70.040(1)-(2) ............ ....... ........................... ..... .............................. 18 

RCW 9A.72.085 ........................................................................................... 7 

VI 



Other Authorities 

5B Karl B. Tegland, Wash. Prac., Evidence Law & Practice (5 th ed. June 
2012) .................................................................................................... 7, 24 

VII 



INTRODUCTION 

Darla Keck (Keck), who lives in Missoula, Montana, came to 

Spokane to receive treatment for her sleep apnea from Drs. Chad P. 

Collins and his son Patrick C. Collins (doctors). Sleep apnea refers to 

abnormal pauses in breathing or abnormally low breathing while sleeping. 

The doctors performed a number of surgical procedures intended to 

improve Keck's sleep apnea by enlarging her breathing airway: a Le Fort I 

osteotomy, which involves cutting the upper jaw into sections so that it 

can be repositioned; a bilateral sagittal split osteotomy, which involves 

cutting the lower jaw on both sides so that it can be repositioned; and a 

genioglossus insertion advancement, which involves repositioning the 

muscle running from the chin to the tongue. See CP 131 (~~ 9-13, 

describing surgery). 

After surgery, it became apparent that at least one of the surgical 

wounds was infected and the upper and lower jaw bones were not healing 

back together. CP 80 (~4). Over the course of the next seven months, 

Keck underwent four more surgeries. CP 80-82 (~~ 4-14). Throughout 

their course of treatment, the doctors failed to adequately address her 

problems with infection and non-union of the bones. CP 80, 82 (~~ 3, 15). 

As a result, Keck continues to experience problems from pain, swelling, 



fatigue, acrid taste in her mouth, nerve sensations In her eye, and 

numbness in her cheek and chin. CP 82 (~ 14). 

Along with her husband and children, Keck filed suit against the 

doctors and their employer for negligence. CP 3-10. The trial court 

dismissed the suit on successive motions for summary judgment, and 

Keck and her family now appeal. CP 362-94. 

II. ASSIGNMENTS OF ERROR 

1. The trial court erred by granting partial summary judgment. 

CP 96-99 (Apr. 6, 2012, order); CP 100-04 (Apr. 11,2012, letter ruling); 

CP 108-10 (Apr. 24, 2012, order'). 

2. The trial court erred by striking the supplemental 

declaration of Kasey Li, M.D., in connection with its grant of partial 

summary judgment CP 104 (Apr. II, 2012, letter ruling); CP 109 (Apr. 

24,2012, order). 

3. The trial court erred by denying Keck's motion for 

continuance pursuant to CR 56(f) in connection with its grant of partial 

summary judgment. CP 104 (Apr. 11, 2012, letter rul ing); CP 109 (Apr. 

24, 2012, order). 

I The signature block is erroneously dated 20 II, but the clerk's stamp accurately reflects 
2012 . CP 108-09. 
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4. The trial court erred by denying Keck's motion for 

reconsideration of partial summary judgment. CP 247-48 (June 11,2012, 

letter ruling); CP 308-10 (June 22, 2012, order). 

5. The trial court erred by granting summary judgment of 

dismissal. CP 350-53 (July 25, 2012, letter ruling); CP 354-61 (Aug. 27, 

2012, order). 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. What degree of specificity is required in an expert affidavit 

regarding breach of the standard of care and causation to avoid summary 

judgment in a medical negligence action? In particular, is it greater than 

the degree of specificity required for the expert testimony to be admissible 

under ER 704-705 or support a verdict at trial? (Assignments of error 1 & 

4.) 

2. What circumstances warrant a continuance of summary 

judgment proceedings pursuant to CR 56(f) to consider a responsive 

affidavit? Specifically, where a summary judgment hearing is unilaterally 

scheduled so that responsive affidavits are due while counsel, a sole 

practitioner, is in the middle of an out-of-town trial, yet counsel attempts 

to procure a sufficient affidavit on a timely basis, but is not able to do so 

until the day before the summary judgment hearing, and there is no 
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prejudice to the moving parties, should a brief CR 56(f) continuance be 

granted? (Assignments of error 1-4.) 

3. Is there a genuine issue of material fact for trial, precluding 

summary judgment, regarding any of Keck's claims against either of the 

doctors? (Assignments of error 1 & 5.) 

IV. STATEMENT OF THE CASE 

A. Background facts. 

On November 26,2007, Drs. Chad and Patrick Collins operated on 

Keck for her sleep apnea. At a follow up appointment on December 6, 

2007, she was oozing green pus from one of her surgical wounds and 

experiencing pain and total numbness of her chin. The doctors did not 

make any appreciable attempt to evaluate these problems. CP 80 (~4); 

CP 132 (~~ 17,19). 

On January 22, 2008, the doctors learned from Keck's treating 

dentist that she was having pain and swelling on the left side of her jaw, 

and relapse of her bite. Rather than referring Keck to an appropriate 

specialist, they indicated that they would simply follow her on a limited 

basis due to the fact that she lived in Missoula. CP 80 (~ 5). 

On January 23, 2008, the doctors saw Keck, and noted that she had 

bad bite, infection, swelling, loose hardware from the surgery, and 

improper alignment of the teeth (malocclusion). The next day, January 24, 
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2008, they performed a second surgery, which removed some of the 

hardware inserted during the first operation, among other things. Removal 

of the hardware left Keck with further instability as there was nothing in 

the affected area to support her broken jaw. CP 80-81 (~~ 6-7). 

Following the second surgery, Keck continued to have problems. 

CP 81 (~8). After a number of follow up visits with the doctors, they 

performed a third surgery on March 18, 2008, to clean out the infection in 

the bone and place "more stout" hardware in Keck's jaw. The surgery 

confirmed that Keck was not healing from the first and second surgeries, 

but the doctors did nothing further to evaluate the problems themselves, 

nor did they refer Keck to a specialist who would be properly trained to 

address the infection and non-union of the jaw bones and infection. CP 81 

(~~ 9-10); CP 136 (~~ 44-45). 

On June II, 2008, Keck was experiencing pain and visited the 

doctors again. Upon examination, the doctors discovered that the bones 

and hardware in Keck's upper jaw could be moved around with their 

fingers. CP 81 (~ II). On July 18, 2008, they performed a fourth surgery 

to try and fix the bones in place, involving a bone graft from her pelvis 

and the removal of a tooth. CP 81-82 (~ 12); CP 137 (~ 52). 

Thereafter, Keck received treatment from an oral surgeon In 

Montana, who had to perform a fifth surgery and implant new hardware to 
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correct Keck's problems. CP 82 (~13). The treatment she previously 

received from Drs. Collins did not comply with the standard of care, and, 

as a result, Keck continues to suffer from pain, swelling, fatigue, acrid 

taste in her mouth, nerve sensations in her eye, and numbness in her cheek 

and chin. CP 82 (~ 14). 

B. First summary judgment. 

On December 20, 2012, Patrick Collins (but not his father) filed a 

motion for summary judgment. CP 21-22. He did not submit any evidence 

in support of the motion, but rather relied upon Young v. Key Pharms., 

Inc., 112 W n.2d 216, 770 P .2d 182 (1989), to compel Keck to produce 

expert testimony establishing breach of the standard of care and causation. 

CP 23-31. The hearing on the motion was initially scheduled for a date 

when Keck's counsel was unavailable and had to be stricken. RP 12:19-

22; CP 115. 

On February 16, 2012, Patrick Collins (again without his father) 

re-noted the motion for March 30, 2012, again without checking the 

availability of Keck's counsel. CP 33-34 & 115; RP 12:24-13 :2. Under 

CR 56 and Spokane County Superior Court Local Civil Rule (LCR) 56, 

the deadline for responding to the motion was March 16, 2012, 14 days 

before the hearing. 
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On March 7, 2012, Keck's counsel began a medical malpractice 

trial in Grant County, Washington, which lasted until March 20, 2007. 

CP 76; RP 13:3-5. 

On March 14, 2012, Chad Collins joined his son's motion for 

summary judgment. CP 35-36. The joinder document does not specify 

whether he was seeking dismissal of his son, himself, or both. Id. The 

record does not reflect any attempt to determine the availability of Keck's 

counsel beforehand, nor to seek any agreement to alter the timelines for 

summary judgment motions under CR 56 and LCR 56. 

On March 16, 2012, while still in the middle of the out-of-town 

trial, Keck's counsel attempted to respond to the summary judgment 

motion filed by Patrick Collins in a timely fashion, submitting a 4-

sentence response and attaching a brief declaration from her previously 

disclosed medical expert, Kasey Li, M.D. CP CP 38-43; RP 13:6-13.2 Dr. 

Li is a board-certified physician in the areas of otolaryngology and oral 

surgery. CP 41. He practices and is on the faculty at Stanford Hospital in 

Stanford, California. CP 41. He is the founder of the Sleep Apnea Surgery 

Center, also located in Stanford. CP 41. Chad Collins had previously tried 

2 Although CR 56 is phrased in terms of "affidavits," a declaration signed in accordance 
with RCW 9A.72.085 is deemed to be equivalent. The first declaration of Dr. Li does not 
appear to satisfy all of the formal requirements of RCW 9A.72.085, but there was no 
objection to the form in the trial court, and the deficiency was remedied by his second 
affidavit filed shortly thereafter. CP 44-48. 
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to retain Dr. Li as an expert witness for the defense of Keck's lawsuit. CP 

195. 

Dr. Li is familiar with the standard of care applicable to the 

treatment of sleep apnea in the State of Washington. CP 42-43. He 

reviewed Keck's medical records, and concluded that the doctors had 

violated the applicable standard of care, causing a prolonged course of 

recovery, additional surgical procedures, and ongoing problems for Keck. 

CP 42-43. 

Presumably because of the haste in which the declaration had to be 

prepared while counsel was in the middle of another trial, it was phrased 

in solely terms of Chad Collins. Specifically, the declaration stated that 

Chad Collins "performed multiple operations without really addressing the 

problem of non-union [of Keck's jaw bones] and infection within the 

standard of care," and did not properly refer Keck for follow up care after 

surgery. CP 43. 

On March 22, 2012, Keck's counsel filed a second brief affidavit 

from Dr. Li, essentially an erratum, confirming that his opinions applied to 

Patrick Collins as well as his father, based on the information contained in 

the medical records. CP 44-48. Keck's counsel also filed an objection to 

the timeliness of the joinder of Chad Collins in the motion for summary 

judgment filed by his son. CP 49-51. 
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On March 26, 2012, Patrick Collins filed a reply brief. CP 55-62. 

The next day, March 27, 2012, Chad Collins also filed a "reply" in support 

of his joinder, making it clear that he expected to be dismissed as well as 

his son. CP 63-67. Both reply briefs argued that Dr. Li's testimony 

regarding breach of the standard of care was not specific enough to avoid 

summary judgment. CP 57-59 & 65-66. 

On March 29, 2012, Keck's counsel submitted a third 

supplemental affidavit from Dr. Li. CP 79-84. The third affidavit 

reiterated the opinion "that the multiple operations failed to address the 

problem of the non-union infection as stated in [the prior declaration and 

affidavit]," and provided additional detail. CP 80 (quoting ~ 3, brackets 

added). 

While indicating his belief that the first two affidavits were 

sufficient, Keck's counsel explained that the third affidavit was submitted 

to address Drs. Collins' complaints about the sufficiency of the prior 

testimony. CP 76; RP 13:14-19. To the extent necessary, Keck's counsel 

requested a continuance pursuant to CR 56(f) for consideration of the third 

affidavit. CP 76; RP 14: 15-19. He explained that he did not have sufficient 

time to obtain the more detailed testimony while in the middle of trial. 

CP 76-77; RP 14:22-15:22. 
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At the summary judgment hearing, counsel for the doctors objected 

to the timeliness of Dr. Li's third affidavit. RP 5:24-6:5, 11: 16-12:6. The 

trial court took under advisement questions regarding the sufficiency of 

the first two affidavits filed by Dr. Li, and the timeliness of his third 

affidavit. RP 26: 17-24, 28:20-25. The court noted the parties' agreement 

that Keck's negligence claim was not based on the initial surgery, and that 

there was no failure to obtain informed consent. RP 26:3-16. The court 

further ruled that there was a genuine issue of material fact regarding what 

he described as the "negligent referral" claim, distinguished from the 

negligence of the doctors in the course of their own post-operative care of 

Keck. ld. These rulings were incorporated into a written order. CP 96-99. 

The court did not address the timeliness of Chad Collins' joinder or his 

reply. 

Following the summary judgment hearing, the trial court issued a 

letter ruling that the first and second affidavits were not specific enough to 

withstand summary judgment. CP 102. The court denied Keck's motion 

for a CR 56(f) continuance and struck the third affidavit as untimely. 

CP 102-04. On this basis, the court granted partial summary judgment in 

favor of both doctors, dismissing "claims for negligent post-operative 

treatment, except for neg I igent referral." CP 108-09. 
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When the summary judgment order was entered, no discovery had 

been completed, and the discovery cutoff and the dispositive motion 

deadline had not yet passed. CP 32; RP 16:24-25. The trial court did not 

find that there would be any prejudice suffered by the doctors from a brief 

CR 56(f) continuance to consider the third supplemental affidavit of Dr. 

Li. On the contrary, the court stated that the fact that the deadlines 

specified in the scheduling order had not lapsed reduced any prejudicial 

impact. RP 103. 

Keck filed a motion for reconsideration, but it was denied. CP 111-

23,247-48,308-10. 

C. Second summary judgment. 

Following the grant of partial summary judgment, the remaining 

"negligent referral" claim, separate from any claim against Chad or 

Patrick Collins for negligence in the course of their own post-operative 

care, was described by Dr. Li as follows: 

Defendants [i.e., Chad and Patrick Collins] were negligent 
in failing to refer Mrs. Keck to an oral surgeon, plastic 
surgeon or an Ear, Nose and Throat (ENT) doctor as 
opposed to a general dentist ... who would not have 
sufficient training or knowledge to deal with Mrs. Keck's 
non-union and the developing infection/osteomyelitis. 

1 I 



CP 259 (,-[ 3, ellipses added).3 The negligent referral was a cause ofKeck's 

injuries and ongoing problems. CP 264 (,-[ 7). 

On May 11, 2012, Chad Collins moved for summary judgment 

regarding the negligent referral claim. CP 126-27. The motion was 

primarily based upon an affidavit of Chad Collins himself. CP 127. In the 

affidavit, he claims that management of Keck's problems with non-union 

of her jaws and infection were "never referred by me to her dentist, Dr. 

Olsen." CP 130 (,-[ 7); accord CP 137 (,-[ 58, stating "I never turned care 

over to Dr. Olsen"). Instead, he says that he referred Keck to her dentist 

for the limited purpose of evaluating Keck's bite. CP 133 (,-[,-[ 22-24). He 

does not say that he informed Keck of the purpose of the referral. He 

admits "that a general dentist such as Dr. Olsen would not have sufficient 

training to deal with Ms. Keck's non-union and infection and that is the 

very reason I never referred that care to Dr. Olsen." CP 137 (,-[ 60). 

Rather than referring Keck to her dentist, Chad Collins claims that 

his "plan" was to refer her to her Ear, Nose and Throat physician (ENT), 

Dr. Haller. CP 132 (,-[ 20). He states "Dr. Haller is a surgeon who had 

previously provided care to Ms. Keck (and referred her to me) and was 

therefore unequivocally qualified to assess the wound healing, ensure 

3 Accord CP 43 (first Li affidavit, ~ 6); CP 48 & 264 (second Li affidavit, ~ 6); CP 81-82 
(third Li affidavit, ~~ 10, 15). The Affidavits of Dr. Li, CP 41-43, 46-48, 79-84, 258-64 
are reproduced in the Appendix to this brieffor the convenience of the Court. 
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resolution of the infection and alert me regarding any concerns." CP 132 

With respect to the question of referral, Chad Collins' chart note 

for Keck states in pertinent part: "Plan - ENT Dr. Follow wound healing. 

DDS to follow bite .... Dr. Chad to send a letter to each Dr. Pt will 

schedule appt for 2 weeks from today wi both Drs." CP 141 (ellipses 

added). Despite the statement in the chart note indicating "Dr. Chad to 

send a letter to each Dr.," no such letters are part of the record. Chad 

Collins does not say that he sent any such letters in his affidavit. The ENT, 

Dr. Haller, denies receiving any referral. CP 272 (~ 5). 

Chad Collins does claim that "Keck was instructed to schedule 

appointments with Dr. Haller and Dr. Olsen" as indicated in the chart note. 

CP 133 (~25). He does not say that he personally instructed Keck to 

schedule the appointments, nor that he explained the purpose of the 

referrals. For her part, Keck denies receiving any such instructions. 

CP 268 (~ 5). She understood that her dentist, Dr. Olsen, was providing 

follow up care. CP 268 (~6). She only happened to see the ENT, Dr. 

Haller, after she went to the emergency room for ongoing problems with 

her jaw. CP 259 (~ 5); CP 268 (~ 5); CP 272 (~ 4). 

4 As noted below, Dr. Haller disclaims the qualifications attributed to him by Chad 
Collins. CP 272 (~ 4). 
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The standard of care required Chad Collins to make a referral to a 

physician who is familiar with the type of surgical procedures performed 

on Keck. CP 259-60 (,-r 6). The ENT, Dr. Haller, was not familiar with 

these procedures, and was not comfortable providing care. CP 272 (,-r 4).5 

On the same day as his father, May 11, 2012, Patrick Collins 

separately moved for summary judgment regarding the negligent referral 

claim. CP 197-99. The motion was principally based on an affidavit from 

Patrick Collins himself. CP 197, 200-01. In the affidavit, Patrick Collins 

states "after the first surgery ... I was not responsible nor was I involved 

in the management of the post-operative care of Ms. Keck." CP 200-01 

(,-r 2, ellipses added). He further states "[m]y role did not place me in a 

position to make a referral to another health care provider for Ms. Keck." 

CP 201 (,-r 3). These statements were directly contradicted by Keck. CP 

266-678 (,-r,-r 2-4). According to Dr. Li, "his role placed him in a position to 

make a referral to an appropriate health care provider ... and his failure to 

do so was a violation of the standard of care." CP 261 (,-r,-r 9-10, ellipses 

added). 

Based on the foregoing evidence, the superIor court granted 

summary judgment in favor of both doctors on the negligent referral 

claim. CP 354-61. In doing so, the court seemed to credit the chart note 

5 As noted above, Chad Collins concedes that a referral to the dentist, Dr. Olsen, would 
not have been appropriate. CP 137 (~60). 
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reference to "Pt will schedule appt for 2 weeks from today wi both Drs." 

rather than Keck's testimony that she received no such instructions. The 

court characterized the chart note as "undisputed," and did not account for 

the evidence regarding the lack of a referral to the ENT or the ENT's lack 

of qualifications. CP 352 & 361. With respect to Patrick Collins, the court 

seemed to credit his testimony regarding the nature of his involvement in 

Keck's care, rather than Keck's contrary testimony. CP 353 & 362. 

v. SUMMARY OF ARGUMENT 

The trial court erred in granting partial summary judgment on 

Keck's claims for negligent post-operative care, based on its rulings that 

the first two affidavits filed by Dr. Li were not specific enough, and that 

no continuance should be granted pursuant to CR 56(f) to consider his 

third affidavit. The first two affidavits are admissible under ER 704-705 

and sufficient to support a verdict in Keck's favor, and, as a result, should 

also be sufficient to withstand summary judgment. The Court of Appeals 

decision in Guile v. Ballard Comm. Hosp., 70 Wn. App. 18, 851 P.2d 689, 

rev. denied sub nom. Guile v. Crealock, 122 Wn.2d 1010 (1993), requiring 

greater specificity from expert testimony in connection with summary 

judgment proceedings than at trial, is incorrectly decided and harmful, and 

should not be followed in this case. In any event, a brief continuance 

should have been granted to consider Dr. Li's more detailed third affidavit 

15 



given counsel's unavailability and the lack of prejudice resulting from a 

continuance. 

The trial court also erroneously granted summary judgment on 

Keck's claims for negligent referral because there are disputed issues of 

material fact whether a referral was made and whether the health care 

providers to whom Keck was referred are qualified. 

VI. ARGUMENT 

A. The trial court's rulings on summary judgment are subject to 
de novo review. 

An order granting summary judgment is subject to review de novo, 

and the appellate court engages in the same inquiry as the trial. See 

Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998). 

Summary judgment is only warranted when "there is no genuine issue as 

to any material fact" and "the moving party is entitled to judgment as a 

matter of law." CR 56(c). The burden is on the party seeking summary 

judgment to demonstrate the absence of a genuine issue of material fact. 

Folsom, 135 Wn.2d at 663. All of the facts and reasonable inferences must 

be viewed in the light most favorable to the nonmoving party. See 

Ruvalcaba v. Kwang Ho Baek, 175 Wn.2d I, 6, 282 P.3d 1083 (2012). 

Even where the evidentiary facts are undisputed, if reasonable minds 

could draw different inferences from those facts, then summary judgment 
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is not warranted. See Chelan County Deputy Sheriffs Ass 'n v. Chelan 

County, 109 Wn.2d 282, 294-95, 745 P.2d I (1987). 

The de novo standard of review encompasses "all trial court 

rulings made in conjunction with a summary judgment motion." Folsom, 

at 663. This specifically includes rulings regarding evidence and the 

timeliness of submissions. See Southwick v. Seattle Police Officer John 

Does #s 1-5, 145 Wn. App. 292, 297 & n.8, 186 P.3d 1089 (2008) (citing 

Folsom). This is consistent with the requirements that the appellate court 

conduct the same inquiry as the trial court, and view the facts and 

inferences in the light most favorable to the nonmoving party. See Folsom, 

at 663. 

B. The trial court erred in granting partial summary judgment on 
Keck's claims based on the doctors' negligent post-operative 
care of the infection and non-union of her jaw bones. 

For purposes of determining whether there is a genuine issue of 

material fact for trial, materiality is based on the governing substantive 

law. See Rossiter v. Moore, 59 Wn.2d 722, 724, 370 P.2d 250 (1962) 

(indicating "material facts" are determined "under applicable principles of 

substantive law"; quotation omitted); Morris v. McNicol, 83 W n.2d 491, 

494, 519 P.2d 7 (1974) (indicating "a 'material fact' is a fact upon which 

the outcome of the litigation depends"). In a medical negligence claim, the 

material facts that the plaintiff-patient is obligated to prove are that the 
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defendant-health care provider failed to comply with the applicable 

standard of care, and that such failure proximately caused the plaintiff­

patient to suffer injury. See RCW 7.70.040(1 )-(2). Expert medical 

testimony is generally required to establish the applicable standard of care 

and causation. See Harris v. Robert C. Groth, MD., Inc., p.s., 99 Wn. 2d 

438,449,663 P.2d 113 (1983). 

In this case, Keck submitted expert medical testimony on both 

issues. Dr. Li testified that Chad and Patrick Collins failed to comply with 

the standard of care, and that their failures caused injury to Keck. See 

Appendix. Nonetheless, the trial court granted summary judgment against 

Keck, reasoning that the first and second affidavits of Dr. Li did not 

contain enough detail regarding the doctors' violations of the standard of 

care, and that the third affidavit was not timely and no continuance should 

be granted under CR 56(f) to consider it. 

With respect to the first two affidavits, the court erred by imposing 

a standard of sufficiency for purposes of summary judgment proceedings 

that exceeds the standard required for expert testimony to be admissible 

under ER 704-705 or support a verdict at trial. Because the first two 

affidavits should be deemed sufficient to withstand summary judgment, 

this error warrants reversal. 
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In addition, with respect to the third affidavit-about which there 

has been no complaint that it lacks sufficient detail-the trial court erred 

in striking it from the record and denying a brief continuance pursuant to 

CR 56(f) under the circumstances of this case. Thus, even if the first two 

affidavits are not deemed sufficient to withstand summary judgment, the 

trial court's partial summary judgment order should still be reversed. 

1. The trial court improperly required a greater degree of 
specificity of Dr. Li's first and second affidavits in 
connection with summary judgment proceedings than is 
required for admissibility or to support a verdict at 
trial. 

In response to a motion for summary judgment "an adverse party 

may not rest upon the mere allegations or denials of his pleading, but his 

response, by affidavits or otherwise ... must set forth specific facts 

showing that there is a genuine issue for trial." CR 56(e) (ellipses added). 

"[A]ffidavits shall be made on personal knowledge, shall set forth such 

facts as would be admissible in evidence, and shall show affirmatively that 

the affiant is competent to testify as to the matters stated therein." Id. 

(brackets added) . The first and second affidavits of Dr. Li satisfy these 

requirements. 

Dr. Li is eminently qualified as a specialist in the surgical 

treatment of sleep apnea, founder of the Sleep Apnea Surgery Center, 

member of the faculty at Stanford Hospital, and the expert to whom at 
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least one of the defendants (Chad Collins) turned in connection with the 

defense of this case. Dr. Li reviewed Keck's medical records, and 

concluded that Chad and Patrick Collins had violated the standard of care 

by failing to adequately respond to the infection and non-union of Keck's 

jaw bones, and that they had thereby caused Keck to suffer injury. See 

Appendix. This testimony would be admissible at trial, and it would be 

sufficient to support a verdict in Keck's favor. See ER 704 (providing 

"[t]estimony in the form of an opinion or inferences otherwise admissible 

is not objectionable because it embraces an ultimate issue to be decided by 

the trier of fact"); ER 705 (providing "[t]he expert may testify in terms of 

opinion or inference and give reasons therefor without prior disclosure of 

the underlying facts or data, unless the judge requires otherwise"); Group 

Health Co-op. of Puget Sound, Inc. v. State Dep't of Revenue, 106 Wn. 2d 

391,397-401,722 P.2d 787 (1986) (finding expert testimony admissible 

under ER 704 and 705, and upholding verdict based thereon); Davis v. 

Baugh Indus. Contractors, Inc. , 59 Wn. 2d 413, 420-21, 150 P.3d 545 

(2007) (holding conclusory portions of expert declaration admissible 

under ER 704 and that trial court erred in striking them on summary 

judgment). 

However, in reliance on the Court of Appeals decision in Guile v. 

Ballard Comm. Hosp., 70 Wn. App. 18, 851 P.2d 689, rev. denied sub 
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nom. Guile v. Crealock, 122 Wn.2d 1010 (1993), the trial court below 

ruled that Dr. Li's opinions were not sufficiently specific to withstand 

summary judgment. CP 102. In Guile, Division I of the Court held that an 

expert affidavit concluding that a defendant-health care provider employed 

faulty surgical technique and thereby violated the standard of care was 

insufficient in the absence of more elaborate factual detail. See 70 Wn. 

App. at 26 (quoting affidavit). As a decision of a coordinate division of the 

Court of Appeals, this Court is not required to follow Guile, and the 

decision should not be given stare decisis effect because it is both 

incorrectly decided and harmful. See In re Stranger Creek, 77 Wn.2d 649, 

653, 466 P.2d 508 (1970) (stating incorrect and harmful test for overruling 

precedent); International Ass 'n of Fire Fighters v. Everett, 146 Wn.2d 29, 

37 n.9, 42 P.3d 1265 (2002) (stating "[t]he Court of Appeals can overrule 

a previous decision if it is 'demonstrably incorrect or harmful''' ; quotation 

omitted). 

Initially, Guile is incorrect to the extent that it relies on an unduly 

restrictive reading of the language of CR 56(e) referring to "specific 

facts." See 70 Wn. App. at 25 & n.5 (citing & quoting rule). As it appears 

in CR 56(e), the phrase "specific facts" is modified by the phrase 

"showing ... a genuine issue for trial." In a medical negligence action, the 

material facts are, as noted above, breach of the standard of care and 
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causation. Dr. Li's first two affidavits specifically attest to these facts. 

CR 56(e) should not be interpreted to require more specificity than the 

governing law. 

In the context of CR 56(e), the phrase "specific facts" is 

juxtaposed with "such facts as would be admissible in evidence" and it is 

contrasted with "mere allegations or denials of [a] pleading." CR 56(e) 

(brackets added). Dr. Li's first two affidavits satisfy the requirements for 

admissibility and they go beyond the allegations of Keck's complaint 

because they are attested by a qualified expert who reviewed the relevant 

records. CR 56(e) should not be construed so as to preclude consideration 

of such admissible evidence. 

Guile's restrictive reading of CR 56(e) is at odds with Supreme 

Court decisions interpreting the rule as applied to expert testimony. See, 

e.g., Young, 112 Wn.2d at 242 (discussing CR 56(e), not imposing any 

specificity requirement); accord Bernal v. American Honda Motor Co., 87 

W n.2d 406, 412, 553 P.2d 107 (1976). It also appears to be at odds with 

the Court of Appeals decision in Coggle v. Snow, 56 Wn. App. 499, 511, 

784 P.2d 554 (1990), which held expert testimony that a defendant-health 

care provider breached the standard of care sufficient to withstand 

summary judgment. 
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Next, Guile is incorrect to the extent it relies on cases that do not 

support its holding. Guile principally relies on Vant Leven v. Kretzier, 56 

Wn. App. 349, 356, 783 P.2d 611 (1989), and Ruffer v. St. Frances 

Cabrini Hasp., 56 Wn. App. 625, 628, 784 P.2d 1228, rev. denied, 114 

Wn.2d 1023 (1990), citing them for the proposition that " [a]ffidavits 

containing conclusory statements without adequate factual support are 

insufficient to defeat a motion for summary judgment." Guile, 70 Wn. 

App. at 25. The cited cases do not preclude conclusion testimony (i .e., 

"conclusory statements") by expert witnesses, especially in light of 

ER 704 and 705. Instead, they merely require "adequate factual support" 

to withstand summary judgment. 

In Vant Leven, such factual support was lacking because the 

medical expert in question admittedly had "incomplete files and records," 

and he testified that he could not render a "final opinion" until he received 

all the relevant records. See 56 Wn. App. at 351-52 (quoting expert 

declaration). Under these circumstances, the expert's testimony that "it 

appears more probable than not" that the defendant breached the standard 

of care was properly deemed to be insufficient. See id. at 355-56. 

Ruffer does not address the sufficiency of an expert's affidavit, as 

the plaintiff in that case did not present any expert testimony whatsoever 

in support of an informed consent claim against her physician. See 56 Wn. 
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App. at 629. Instead, she merely argued that the undisclosed risk of a 

medical procedure was material, notwithstanding the undisputed evidence 

in the record to the contrary. See id. Thus, Vant Leven and Ruffer do not 

preclude testimony in the form of conclusions by expert witnesses, nor do 

they support Guile's interpretation of CR 56 that would require more 

specificity to withstand summary judgment than to be admissible or 

support a verdict at trial.6 

Finally, Guile is incorrect to the extent that it is contrary to the 

purpose of summary judgment. The purpose of summary judgment is to 

avoid a useless trial where there are no genuine issues of material fact to 

be decided. See Nielson v. Spanaway Gen. Med. Clinic, Inc., 135 Wn.2d 

255, 262, 956 P.2d 312 (1998). The purpose is not to avoid trial by 

eliminating consideration of material facts. 

The harm resulting from the Guile approach to expert testimony in 

connection with summary judgment proceedings is that it will prevent 

admissible evidence that would support a verdict from ever reaching the 

jury.7 Guile should not be followed in this case.8 

6 Adequate factual support exists for Dr. Li ' s opinion based on his review of Keck's 
medical records. See 58 Karl 8. Tegland, Wash. Prac., Evidence Law & Practice § 703.6 
& n. 3.50 (5 th ed. June 1012) (stating "[u]nder this rule [ER 703], it has become fairly 
common for a physician to express an opinion on a medical issue, based only upon a 
review of medical records"; collecting cases). 
7 The Court of Appeals decision in Hash v. Children's Ortha. Hasp., 49 Wn. App. 130, 
134-35,741 P.2d 581 (1987), afJ'd, 110 Wn. 2d 912, 757 P.2d 507 (1988), is similar to 
Guile, although it involved the sufficiency of the moving party's affidavits rather than the 
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nonmoving pal1y's affidavits. In Hash, the Court of Appeals acknowledged the conflict 
between its interpretation of the "specific facts" language of CR 56( e) and ER 705. See 
49 Wn. App. at 134. The Court of Appeals decision has been superseded by the Supreme 
Coul1's decision in the case, which reached the same result in reliance on the light-most­
favorable-to-the-nonmoving-party standard for summary judgment rather than the 
"specific facts" language ofCR 56(e). See 110 Wn.2d at 915-16. Hash has subsequently 
been limited to res ipsa loquitur-type cases. See Coggle v. Snow, 56 Wn.App. 499, 510, 
784 P.2d 554 (1990); Turner v. Kohler, 54 Wn. App. 688, 692, n.2, 775 P.2d 474 (1989). 

Nonetheless, the Court of Appeals decision in Hash illustrates the danger from 
the Guile approach to expert testimony on summary judgment. For example, among other 
things, the court justified a greater degree of specificity on summary judgment because 
"[w]e have not yet discovered a means for cross-examining an affidavit[,J" and "without 
knowledge of the factual basis for the opinion, the court may well be without any means 
of evaluating the merits of that opinion." See 49 Wn. App. at 134. With due respect to 
Division 1, the Court is not supposed to be performing a function akin to cross 
examination or otherwise evaluating the merits of a case on summary judgment. See No 
Ka Oi Corp. v. Nat'l 60 Minute Tune, Inc., 71 Wn. App. 844, 854 n.11, 863 P.2d 79 
(1993) (stating "it is axiomatic that on a motion for summary judgment the trial court has 
no authority to weigh evidence or testimonial credibility, nor may we do so on appeal"), 
rev. denied, 124 Wn.2d 1002 (1994). 
8 It appears that none of the cases citing Guile for its specificity requirement needs to be 
disapproved. One involves an evident lack of factual basis for expert testimony. See Tiger 
Oil Corp. v. Yakima County, 158 Wn. App. 553, 574, 242 P.3d 936 (2010) (finding 
expert declaration and appraisal of environmentally contaminated property insufficient 
based on speculative assumptions). Two cases cite Guile, but base the decisions on other 
grounds. See Davies v. Holy Family Hosp., 144 Wn. App. 483, 493, 183 P.3d 283 (2008) 
(resolving case based on the qualifications of the expert, and citing Guile in dicta); Lane 
v. Harborview Med. Clr., 154 Wn.2d 279, 227 P.3d 297 (2010) (citing Guile, but 
resolving case on grounds that affiant was not competent to offer testimony). The 
remaining cases distinguish Guile. See Morton v. McFall, 128 Wn. App. 245, 254-55, 
115 P.3d 1023 (2005) (distinguishing Guile, and reversing summary judgment); Bowers 
v. Marzano, 170 Wn. App. 498, 511, 290 P3d 134 (2012) (distinguishing Guile, and 
reversing summary judgment); In re Young, 120 Wn. App. 753, 762, n.18, 86 P.3d 810 
(2004) (distinguishing Guile). 
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2. The trial court improperly struck Dr. Li's third 
affidavit as untimely under the circumstances of this 
case. 

In response to a motion for summary judgment, "[t]he court may 

permit affidavits to be supplemented or opposed by ... further affidavits." 

CR 56(e) (brackets & ellipses added). When affidavits are unavailable 

within the timelines for a summary judgment motion, the court "may order 

a continuance to permit affidavits to be obtained ... or may make such 

other order as is just." CR 56(f) (ellipses added). The court has a "duty" to 

give the party opposing summary judgment "a reasonable opportunity to 

complete the record before ruling on the case." Mannington Carpets, Inc. 

v. Hazelrigg, 94 Wn. App. 899,902-03 & n.5, 973 P.2d 1103, rev. denied, 

139 Wn.2d 1003 (1999); accord Coggle, 56 Wn. App. at 507. 

The "primary consideration" on a motion for continuance under 

CR 56(f) is to ensure that justice is done. Butler v. Joy, 116 Wn. App. 291, 

299-300, 65 P.3d 671 (2003) (quoting Coggle, at 508). Justice is served 

when there is no prejudice to the moving party, and the schedule of the 

nonmoving party ' s counsel would not otherwise allow sufficient time to 

prepare an adequate response. Butler, 116 Wn. App. at 299-300 (involving 

substitution of counsel); Coggle, at 508 (same). Justice is undermined by 

'''draconian application of time limitations' when a party is hobbled by 

legal representation that has no time to prepare a response to a motion that 
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cuts off any decision on the true merits of a case." Butler, at 300 (quoting 

Coggle, at 508). 

The court may only deny a continuance under CR 56(f) when: 

(1) the requesting party does not have a good reason for the 
delay in obtaining the evidence; (2) the requesting party 
does not indicate what evidence would be established by 
further discovery; or (3) the new evidence would not raise a 
genuine issue of fact. 

Butler, at 299. None of the circumstances justifying denial of a 

continuance are present in this case. See CP 75-77. The summary 

judgment motion in question had been scheduled without coordinating 

schedules among counsel. Keck's counsel, a sole practitioner at the time, 

was out of town, in another trial, when the responsive materials were due. 

Although he endeavored to respond in a timely fashion, he did not have 

sufficient time to obtain a detailed affidavit from Keck's expert. Thus, he 

had a good reason for not obtaining the more detailed affidavit until he 

could complete the trial, return to his office and confer with the expert at 

greater length.9 The relatively more detailed affidavit was provided before 

the summary judgment hearing occurred. To the extent the first two 

affidavits were insufficient, the third affidavit contained the evidence 

9 The fact that Dr. Li had previously been identified as an expert did not mean that 
Keck's counsel could anticipate what testimony would be required to respond to the 
summary judgment motion. 
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necessary to raise a genume Issue of fact for trial, justifying both a 

continuance and denial of summary judgment. 

For their part, Chad and Patrick Collins identified no prejudice, 

and the trial court found that there was none resulting from a brief 

continuance of summary judgment proceedings. CP 103. Under these 

circumstances, the trial court erred in denying the requested continuance 

and striking the third affidavit of Dr. Li. 

C. The trial court erred in denying Keck's motion for 
reconsideration of partial summary judgment. 

Reconsideration is warranted based upon legal error or substantial 

justice. CR 59(a)(7)-(9). For the same reasons that the trial court erred in 

granting partial summary judgment, it likewise erred in denying Keck's 

motion for reconsideration, although Keck acknowledges the more 

deferential abuse of discretion standard of review that applies to orders on 

reconsideration. 

However, even if the trial court did not err in finding the first two 

affidavits of Dr. Li insufficient and in striking his third affidavit in 

connection with summary judgment proceedings, the court nonetheless 

erred in failing to grant reconsideration on the basis of the third affidavit. 

In Schoening v. Grays Harbor Comm. Hosp., 40 Wn. App. 331, 333 & 

n.1, 698 P .2d 593, rev. denied, 104 W n.2d 1008 (1985), the appellate court 
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reversed summary judgment in favor of a defendant-hospital based upon 

the affidavit of medical expert filed after summary judgment, in support of 

a motion for reconsideration. The court should do likewise in this case, 

and reverse the trial court's grant of partial summary judgment. 

D. The trial court erred in granting summary judgment of 
dismissal of Keck's remaining claim for negligent referral. 

Given the nature of the negligent referral claim, the material facts 

are whether Keck was, in fact, given a referral for follow up care; and, if 

so, whether the health care provider(s) to whom Keck was referred are 

qualified to provide such care. See CP 259. Both of these material facts 

were disputed below, but the trial court appears to have credited the 

testimony of the doctors and disregarded the contrary testimony submitted 

by Keck. CP 350-53. 

For his part, Chad Collins concedes that a referral to Keck's 

general dentist, Dr. Olsen, would have been inappropriate to deal with the 

infection and non-union of her jaw bones. CP 137 (~60). He says that he 

made a referral to the general dentist for the limited purpose of evaluating 

her bite. CP 133 (~~ 22-24). According to Keck, this is false, and she did 

not understand any such limitation on the referral. CP 268 (~6). 

Chad Collins further claims that he referred Keck to her ENT, Dr. 

Haller, and that the ENT was "unequivocally qualified." CP 132 (~~ 20-
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21). According to both Keck and the ENT, there was no referral. CP 268 

(,-r 5); CP 272 (,-r,-r 4-5). According to the ENT, he is unfamiliar with and 

does not perform the surgical procedures performed on Keck, and, as a 

result, would not be comfortable providing follow up care. CP 272 (,-r 4). 

Chad Collins' claims about the referrals are based on his notations 

in Keck's medical chart. CP 132-33 (,-r,-r 20, 25). He does not say that he 

spoke with either Keck or her other health care providers about the 

referrals, or the purpose of the referrals. The chart note states that "Dr. 

Chad will send a letter to each Dr." CP 141. In context, the reference to 

"each Dr." is the dentist and the ENT. See id However, no such letters are 

contained in the record, and Chad Collins does not say that he ever sent 

them. 

On the other hand, Patrick Collins claims that he had no obligation 

to make any referral for follow up care because he was not involved in 

Keck's care after the initial surgery. CP 200-01. The extent of his 

involvement was directly contradicted by Keck. CP 266-68 (,-r,-r 2-4). 

Based on the extent of his involvement, Keck's expert, Dr. Li, opined that 

the applicable standard of care obligated him to make an appropriate 

referral for follow up care. CP 261 (,-r,-r 9-10). Based on these disputed 

material facts, summary judgment in favor of Drs. Collins should be 

reversed. 

30 



VII. CONCLUSION 

Based on the foregoing argument and authority, Keck respectfully 

asks the Court to reverse the trial court, vacate the summary judgment 

orders, and remand this case for trial. 

Submitted this 6th day of February, 2013. 
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IN TIlE SUPERlOR COURT FOR THE STATE OF WASHINGTON 
IN AND FOR THE CO~"'TY OF SPOKANE 

DARLAKECKandRON JOSEPH GRAHAM, 
Husband and Wife, and DARLA KECK and 
RON JOSEPH GRAHAM as parelll!< ror the 
minur clrlld, KELLEN MITCHELL GRAH AM, 
and KELLEN MITCHELL GRAHAM, 
individually 

Plaintiffs, 
vs. 

CHAD P. COLUNS, V.M.D., PAT.RICK C. 
COLLINS, D.D.S., COLLINS ORAL & 
MAXILLOFACIAL SURGERY, P.S., a 
W~hington Corporation, and SACRED 
HEART MEDICAL CENTER. a Washingt:(Jo 
CorpoIlltion, 

Defendants. 

I. K.. .<\.SEY LI, MJ)., state 83 f(lI1QW~: 

No. 10-2-04960-1 

DECLA'RA nON O.F KASE Y LI, 
M.D. 

1. J am a Pbysician Board Celtified in Otolar:Yllgo)()gy and Oral Surgery. J practice both 

24 i OtolaJ)'Tlgology and Pla5tic Reeonsttuctivc SUl'gery at Stanford Hospital in SWUord, California and 
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am on the faculty ~f the hospital. Additionally. 1 am the foundel' urthe Sleep Apnea ~urgery Center, 

alSQ located at Stanford. Among other things. T am a specialist in the diagnosis. surgery and 
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treatment of sleep apnea. Furtho:;;:rmorll:, I am licensed to practice in the S1E.te ofWasbington anel have 

consulting privileges at Virginia Maw.n. 

2. I am familial:" with lhe Slnndard of care in Washington State as it relates t(l the 

treatment of sleep apnea and the procedures invoJ.vf&d in MJs. Keck's ca'le. In addition to being 

involved in another <:ase in Spor.anf.: and .baving discussed that esse witb an Otolaryngologist at th" 

Univer.tity (If Wa'>hington. I lecture in Wa.5hington State on many issues which include those 

involved in this cast! ;md :tS part of tb .. '1t interact with the partidp;1nl$ 3Ild have discussiQtls that 

confirm that the stmdard of ~ in Wa~hi~[un Slate is the same !I.e; a llationaJ N11daxd of care;. 

Additionally, in my positi011, I interact with oral surgeons from the: Slate of Washington which 

include formEr r:;tudents from Stanford Univosity. ("'riven my knowledge, it is my opinion that the 

:standard of care involved in Mrs. Keck'~ case ill Wa.,hington State is a national standard of care. 

3. 1 bave reviewed. medic-d1 records ti:l:>rn. Dr. Chad CoJlins, We.~tem Mountain Clini~ 

Dr. Higuchi, Deaconess Medical Center. Dr. Read. Dr. R<unien. St Patrick's Hospital. Sacred Heart 

Hospital, imaging photo!'; JUl<l di~k~, and rnedi.eal tc:co~s from Cosmc;tic Sutgical Arts Center: ZIIld Dr. 

Georgli: M. Olsen, D.D.S. As part of my review, I looked.at the procedures performed by Dr. Chad 

Collins as well as thE: problcm~ expcri"'r1ce<! by 1fle;: Plaintiff Darla Ked:. In doing so, I haVE 

identified standnrd of care vi olations that rcsul ted in infection and iII non-union of Ms. K~k I S jaw. 

This, in tum, hns resulted in a prolo1lged course of reco ..... ery wilh numerous additional procoollres to 

repair the ongoing problems which 1 underswnd have still not resolved. 

4. Aecording to the [l1.edical.record~, on N(wembc;;r ?6, 1.007. D:u:lll. K£ck was ~ by 

24 Dr. Chad Collins to address sleep apnea which "vas modetate to sc:vel'e with a sleq> 5CO~ of20. 

25 From the records. it appear.; that Mrs. Keel< was int(}icrant of CPAP. 

26 

27 

-- ... - . '28" . Drdm:af;iaTJ.ofKns,,'}~J..i> .M.D. .. . :z ................ _ .. . . 
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5. Or. Collins pcrformcedmul.tipl" operations withQut really addressing the problem of 

UQo-un.ioo and infeotion within the standard of care. 

6. With regards to refming Mrs. Kec'k for follow up carEl,1lw records establish that Dr. 

Chad Collins "'iSS ,ending Mrs. Keck to a ~netal dentist B.~ DppQsed tl) an oral surgeon or even a 

pla...tic surg,oon or Ear, Nose and Thnlat doctor. Agai n, this did not meet with the standard ofcareas 

tile general dentist would not have had !Jufficient training or knowledge to deal with Ms. Keele's non-

1..Ini(ln and the deve\opiIlS infection/osteomyelitis. 

7. The s1andMd of (',are vioJations 35 outlined herein were the proximate cau.o;e ofMCi. 

Keck's injuries andJor ongoing problems. The opinions I express in this decla.ration are intended to 

be rendered to a reasonable degree of medical probability or certainty or OJ) a more probabJe than not 

basis both as it relate:; to standard of~ a."l well as c!lusation and damages. To the extent it is raised 

by the Defendants, I am familiar ",itb the standard (If care rEquired in the State of Washington for 

Oral Mmdllofacial Surgery slich as Dr. Chlld ColHns acting in the same or similar circumstances 

related to th.c prQvj~ion of ~'1I"C provided to Ms. Keck. 

Signed in East Palo Alto, California on March -IE:/:.. 2012. 

~~ 
~ 

. . --28 - .J.)t!,;Jar:arl{)lu~r &,.t£Y-l.i. •. M_D . . -. J .-_ .... - . __ .. . - . 
THE MAlU(..tt.1'rI (;ROlTP', INC., P.S. 
. _ ..... __ ._. __ . __ .. ... ~~_'"':u~!i._., 

.. 1 W .... lIlodtlok, 1!W.lfI: Ulill 
,...... ... WA '~'I 
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IN THE SUPERIOR COURT FOR THE STATE OF WASIllNGTO~ 
. TN AND FOR mE COUNn" OF SPOKANE 

DARLA KECK and RON JOSEPH GRAHAJ..I, 
Husband and Wife, and DARLA K[:.CK and 
RON JOSEPH GRAHAM as parents tQJ: the 
roUtorchild, KELLEN MITCHELL ORAIIAM. 
and .KELLEN MITCHELL GRJ.\.HAM. . 
individually . 

Plaintiff~, 

vs. 

CHAO P. COLLINS, D.M.D., PATRICK C. 
COLLINS, D.D.S., COLLlNS OR..\L & 
MAXIT.T.OFACIAL SURGERY, P.S .• a 
Washington Corpo~tion, and SACRED 
HEART MEDICAL CF.NT6R, a Wash.ingt~n 
Cr:wporation. 

Defendants. 

-No. 10·2-04960-1 

AmDA VIr OF KASEY LI. M.D. 

22 I. KASEY J .r, M.D., :;tat.c as f(lllow.~: 

1. I am .PI~ysician Board Ccrtifioo itt Otolaryngology and Oral Surgery. I practice both 

24 Oto\aryngtllogy and Plastic Reconstructive Surgc.."T)' at Stanford Hospitalill Stanford, Calitornia and 

25 

26 

27 

em on the faculty of the hospital. AdwtionaJ.ly, [ am the founder of the Sleep ApnE:a Surgery Center, 

also located at Stanford. Among. otber thing5, I am a specialist 111 fue diagn.osis, S\.I.t'gI;.1')' and 
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treatment of sleep apnea.. Furthennore, J am licensed to proctice i.n the State ofWasbiogton and ha~ 

c:oIL"mlting privileges at Vir.ginia Mason. 

2. I am familiar with tile slariduru of C!tn: in WashingtoJ\ State as it reLales to the 

treatment ():f sleep apnea and tile procedures in.volved in Ms. Keck's casco In addition to beiug 

involved in another case in Spokcme: and having dj:;cussed that case with an Otolaryngologist at the 

University of Washington, I lecture i.n Washinli10n State Oil many issues which include those 

mvoh-ed in. tbj~ case .u::\':I, !IS pEirt of tl:lI.'1.t, inkract ""ill\ the participant~ and .have discussions that 

CQmltm that the standard of care in Washil1gton Stare is the same as a national standard of Cim:!. 

AdditiooaUy in my position, I in1eract -with omI surgeons from the State of WashlngtoTl which 

include fonner students from Stanford University. (l'iven my knQwh:dgc, it is my opinion that the 

standard (If care involved in Ms. Kec.k.' s caSt! i~ Was!)ington State is a national standard <:>F care. 

3. I have reviewed medical records from Drs. Chad and Patrick Collins, Western 

Mountain. Cl1nic. DT. Higuchi, Deaconess Medic:l! Center, Dr. Read, Dr. RamiE:n, St Pa.trick's 

Ho:;pital, Sacred f.{CQl't Hospital, imaging photos and disks, and medical records from C~flm.etic 

Smgiec''Il Arts Center and Dr. GeorgE: M. O]:;en, D.D.S. As pan of my review, I looked at the 

procedu.n:s perfonncd by 1m. Chad and ratrick Collins (the surgeons) as well as the problems 

experienced by the Plaintiff Darla Keck. In duing !If), I have identified standa.r.d of care viQla1i.ons 

that resulted in infection and in non-union or Ms. Keck's jaw. This. ill tum, hils resul~d in a 

prolonged course of recovery Vvith numerows <lddil;ional procedures lQ repair the ongoing problems 

which I tmdersnmd rulve ::;1iJJ n~)1 re~o]v€d. 

4. Ac~ngto the medical records, on November 26> 2007, D81"I3. Kcck Wll!.i seen by 

the surgeons to address sleep apnea which was m odcratc to severe with asleep score of20 ..... ro.m the 

records, it appt:at's that Ms. Keck W(\$ illtolerMt of CPAP. 

AffltkJ.vit C?l"Q.~ey U, MD . • 2 
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5. The surgeons pcrfol'll1cd multlplc operations with(')ut(~tly ~d{'eSsmg the problem of 

non-union IUld infection within the standard of care. 

6. With rcgaTl.l:; to referring Ms. Keel< for fullow up care, the m;ords establish that the 

surgeons were sli:t1di.ng M:5. Keck to a general dentist M opposed to an (lral :1urgeon or even a pla.c;t;c 

surgeon or an E..v, Nose and Throat doctor. Again. this di,d not meet with the standard of C3(e as the 

general dentist would not have had suffici~~nt \relining or. koowlcd~t:tu <.lila! with Ms. Kcck's non-

uW.on and the developing infe;;tionlo:rteomyt:litis_ 

7. The standard of care violations 01:S outlined herdn, w~ thl:: proximate C3.\lStl vf Ms. 

Keck' s injuries and/or ongoing problems. The ~lpi"ion!ll express in tl1i~ declaration ate inmtded to 

be ~dered to a reasonable degree of mr:diclll probability or certainty or on a more probable than not 

basis both 8S it relates to standard of care as well 8.0; caU5ation and damages. To the extent it is rai~tI 

by the Dcfer'l<iant'), I am familiar with the ~taoc;lard of care required in the: Stat~ of Washington for 

Oral Maxillofacial Surgery such as the surgeons actions in the same or similar circumstances related 
15 • 
16 to the prQV;,s\on of care provided tQ M::;. Kec k. 

17 Signed ill East Palo Alto, California on Marchl!L 2012. 

18 

19 

20 

21 

22 

23 

24 

SUBSCRIBED AND SWORN to bl;;f~lre:: me!his.r1.. day ofMa~h 2012. 

2.6 

27 

28 Affidavit of Kasey Li, MD_ - 3 
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IN 11lE SUPERIOR COURT FOR THE STATE OF WASHINGTON 

lN AND FOR. THE COUNTY OF SPOKANe 

DARLA KECK and RON JOSEPH GRAHAM, 
Husband and Wae, rm.d DARLA KECK and 
RON JOSEPH GRAHAM as parents for the 
minor child, KELLEN MITCHELL GRAHAM. 
am:Il<.ELLEN MlTCHaL GR.AHAM, 
individually 

Plainliffs. 
VS. 

CHAD P. COLLn-rS, n.M.D., PATRICK C. 
COLLINS, D.D.S .• COLLINS OR..t\L & 
MAXILLOFACL,u SURGERY, P.S., a 
Wsw.ngton Col}'oration, und SACRED 
HEART MEDICAL CENTER, a Wa.<;hin~toll 
Corporation, 

Defendants. 

I. KASEY LI, M.D., state:1S follow!>: 

No. 10-2-04960-1 

SUPPLEMENTAL AFFIDAVIT OF 
KASEY LI, M-D. 

1. I am:l PbysicianBoard Certified in Otolaryngology and Oral Surgery. am competent 

23 
to testifY as to the matters herein., and have persoruU knowledge of the same. 

24 : 

25 
2. I make tbi<; affidavit as a supplement to the Olle] signed On Marcb 19.2012 in the 

26 above eotitled case. 

27 

28 A.Jj1dtNitojKa!lffJl L t MD. - J 
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3. It is my uncierstmding that Dr. Patrick Collins is contending that f have not provided 

specifics as to tM standard of care violations tha.t l'C'Suhed in the infection and non-union c>fMs. 

Kec);:'sjaw. It is mybcliefthat to the contr.try, 1 do so by &tatin& that the multiple operations failed 

to address the problem of the non-unioll illkctionas stated inparag.-aph S. Noncihdc:ss. to thcextent 

it is necessary. I wjll add the following. 

4. With rc;sp&:et to the surgery which ocellITed Oll Novtmbcr 26, 2007 at Sacred Heart 

Medic.aJ. Cent«, Ms. Keele undCTWent lI. LcFvrtc I oSteototlly, BilaterAl Sagittal Split Osteotomies. 

and Genioglo~'US Insertion Adv:mooment On Dece.mbe.: 6, 2007 I1t a follow up a'ppomtment with 

Defendants. the records demonstrate exudate conring from the anterior incision and chin pain 'with 

total numbness of the chin yet, the records do not demonstrate that Defendants mad.; tury anem.pt to 

evaluate the problems. 

s. Thereafter. the records i.ndiiOa~ that OT. Collins removed. tM arch bM supporting the 

hardware thllI he had pJlLCed :in Ms. Ked'!! j,tW and apparenrJ.y W$ 2I.WUlf! tml Ms. ~d. was being 

followed by lli. George Olson, who is a dentist in Missoula, Montana. According to a January 22, 

2008 office note authort:d by Defendants.. they received a call from Dr. Olson about conce:ms 

regarding Ms. Keclc having pain and swelling on the left side other jaw, including some tt:lapse 

noted on Ms. Keck's bite. Rather than referring Ms. Keck to an Oroiaryngotogilo-1. orOrol Surgeon, 

Defendants' note iudicated they would to)lL)W on .a linllted basis due to the 250 mile proximity 

betWeal Mi.s:!oula. iUld Spokane. 

6. On January 24. 2008, Ms. Keck was seen by Defelndants who nob::d she bad II bad bite 

25 and infection with loose hardware and malocclusion. The r.:cords indicatl: thatMs. Keck WIlS 00 her 

26 

27 

28 AjJid4viJ 0/ Kasey I.i. M.D. - 2 
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third round of antibiotics for tM left sido which was still swollen along ",iUl her tongue. Because of 

the loose harciware, D~fendants scheduled Ms. Keck fur another surgery. 

7. On January 24, 2008, M~. Keek undCJWe.tlt 3I1otha surgery with Defendants at Sacred 

Heart Medical Center with an admit diagnosis of non-utrion mandible fracture aDd an infection of the 

mandible. The operation confirmed thal Ms. Kecl:'s hardware was loose with infection and 

malocclusion. Accof{iin8 to the recorils. thl': h;miware was removed but notrepl:accd. This :illl.'lwed 

for fuJtha instability as !here was nothing to ~upport thejil.w. 

s. The records following this surgery reflect again ~ Ms. Keck was coatinuing to have 

10 problem with drainage and pain. 

11 

12 

13 

14 

15 

16 

17 

]8 

19 
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21 

22 

9. OaMarch 18.2008, 21DO!herOPlT.ttiou was perfonnedat Sacred Heart Medical cenre.r 

by Drs. Collins aM Collins for Osteomyeliti~ (bone infection) of the left mandible and bilateral non-

union of me mandibulal osteotomy. In short .. the operation revealed that Ms. I<.eck was not hcalifli 

from the fmt surgeries pe.rfonned whic;;h were known to Defendants. 

Again followmg Ibis surgeI)', it is apparent !rom DefetldanlS' notes r.h;u they knew 

Ms. Keck was continuing to have problClll.S and were bciog followed by .1 general dentist, howevCJ', 

there was no attempt made by Defendants to ftll'lher evaluate Ms. Keck or have Ms. Ked: followed 

by an Oral Surgeon or Ear, Nose and Throat Specialist who would be properly trained to address the 

non-union and subsequent ibfection. 

11. On June 1), 200&, Ms. Kcck ag;tin saw Defi!ndants with complaints of !:eVcTe pain. 

23 According to tht; recurds, Defendants noted slight mobility of the n"Laxilla with finier manipulation 

24 and loose screws which reSl.llted in the rt:movaJ t1fthe loose hardware. 

25 

26 

27 

28 

12. On July 18, 2008. Defendants again performed surgery on Ms. Kcck al Deaconess 

Medical Cenrer for non-muon of the maxilla, non-union oftbe genioglossus insertion strut (chln), 

A.jfi(/(1IIil afK.a.·ey Lt, M. D. - 3 
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severe periodontal disca..<:c - tooth nwnber I 5, and malocclusion. This TeSlll'red in ORlF' non-uniOD 

LeP orte l DRIP nOll-union chin. harvesting of the right iliac crest bone graft and basic: extraction of 

tooth. number 15. 

Thereafter. Ms. Kcck continued to have a problem with non-union and iofeetiol\ 

which resulted in her Wldcrgoing procedures in Missoula, Montana. The oral surgeon., Dr. Clark 

Taylor. perfoIIDed procedures to remov~ the old hO'll'dware and replace the ou.rrent hardware 10 the 

best ofhi~ ubi1ity. 

14. Unf()rtliIlately, the records demonstrate ~ de!.-pitc Dr. Tllylor's best efforts, Ms. 

}(cck continued to have problems indicative of the surgical. non-union o.cgligcnt1y followed by 

Defendaots. These problems include fatigue. acrid taste in her mouth, pain., swelling, nelVe 

sensations in her eye and Dumbness in her chcdc. I1Dd chin. 

15. 'The multiple operations as outlined herein were done without Defendants aoidrcssing 

the problem of non-union and infection. Given her problems iznmediately following the first 

surgery, Ms. K.eclc: should either Iulve beell followed c1osr::ly by Defendants or Defendants should 

have ensured tbal Ms. Keck Was followed by an OtoLaryngologist, plastic surgeon or an oral surgeon 

in Missoula with regard to the infection and determining why Ms. Keck's non-union 'MIS occurring. 

Instt:arl, Ms. Keck wa.. .. followed by general dentists who did not have sufficient training or 

knowledge to deal with Ms. Keck's non-union and the developing lllfcction/osteomyclitis. 

16. ~ st:mdard of C&'c violations ll'wve identi1ied herein were the proximate cause of 

Ms. Keck's injW'ics and/or ongoing problc.rn.s. Had Ms. Kcck heal oppropriQ1ely followed initi01l1y 

following the first surgery, it is my opirrion that she would not have c:xperienccd the non-union and 

infct.'tion (osteom)...:litis) that developed in h~r jaw. This. in t1.IrD., would have led 10 the appropriate 

healing of her jaw in the first instance and would have avoided the subsequent problems she 

AffiJ(J>1i( of Kau.y £l. M.D. - 4 
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experienced The eventS r have outlined iJJ this affidavit are some b~t not all of the problems that are 

evident in Ms. IU:ck's records regarding the negligent care and treatment renderai to her by 

Defendants. T Q the I!Xtent it i~ not clear, the opinions I have cx]!Jessed in this affidavit an: intended 

1.0 be written to a rdSOnllble degree ofmediclll probability or certainty, or on a more probable than 

not basis as it relares 10 standard of care as weU as causation and damages. Again, to the extent it is 

raised 'by Defendants, r am familiar with the sLandal'd of csrc required in the State ofWashingtcm for 

Oral Maxillofacial SW'g~l)', sucb as the sUJ'gCl'I1S' actions ill the same or !;illlililr oircummAnces &'1 

rdated to the ]!rovision o[ care provided to Ms. Keck. My familiarity is outlined in my first affidavit 

which I incorporate by reference therein. 

Signed ill East Palo Alto, Cali±onua on March 2.-1-- 2012. 

SUBSCRIBED AND SWORN to before me this;lt day of March 2012. 

,tffi~iIof/(o..~1!)I Li. M.D .• 5 
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Slgn_ '" 0-01'lOl'll SIg ... r .... , , 

State of Call10mia 

County of Sp.~ Qo..rG.. 
Subscribed and swom to (or affirmed) before me on this 

Q.A~ day of ~h.. 
Dolo L -
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IN THE SUpeRIOR COU1U FOR THE STATr; Of' WA$HIN(iTON 

IN AND fOR THE COUNTY OF SPOKANE 

DARLA KECK ~.uld RON JOSEPH GRAHA!\:l, 
Hwband and Wife, and lMRLA KECK ilIld 

RON JOSEPH GRAH ... \M (\$ pllrtn{$ for 1:hc 
minor child, KELLEN MrrCf-H::IL GRAHAM, 
and K)~Ll&'-l M1TCl-rm.r, ORA H.AM, 
indi viduaUy 

Plaintiffs, 
vs. 

CHAD P. COLLINS, D.MD., PA'n~CK c:. 
COLLINS, D.D.S., COLLINS OP"./\.L & 
MA.XILLOf'ACIAL SURGERY, P,S" a 
Washill~JOll Corporation. and SACRED 
l-IEART MEDICAL Cl::NTJ::R, fi Washington 
Corpon\tiQI1, 

Defendants. 

:)TATE Of' CALIFORNIA) 

(OLUUy of 54n !l2Ak£» :.:5. 

I, KASEY Lt, :5lt\lc a:; r()llo'lll'~: 

N~_ 10-2-04960-1 

Ali'FIDA VlT OF 
KASEYLI,MD 

I, I am U o(mrd cenir1<:<.i phy:.;killn in Otularyngology and Oral $wgcry, CUll 

competent to testify tlS 10 the mal.ier:> h;.:rein f.md have persoruLi krwwJcdge of the same. 

2. I lw.ve he~~n re;:lajned ~15 ,\n ex.pc:ri by the Plaintiff:.; in !.his case and tc> the extent my 
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qualifications and/or my ability to testify I.vith respect to the 5tf1odard of care in Washington are 

questioned or. chalkngcd" I incorporate by reference my Supplemental Affidavit dated Mar,h 29, 

2012 which is attached as Exhibit 1. 

3. It c<"uinneo: t~! be. my opini(m Lhl.l Defertdal.l1:'; we·!'e negligent in fuiling to refer 

Mrs. Keck to all oral sllrgt,\on., plasti.c surgeon (11' an E,'1I', Nose and Tlu-oat (ENT) doctor a:; 

opposed to a general dentist :,uch ;)$ Dr. Ol::.en who would not haw sufticj~nt training or 

knowJeci.ge to deal wll.h l\.-1rs .. Keck's non-union nnd the de.ve.!oping iflfect.ioll/ost"(lmy~liti~. 

4. It: is my underStanding: that the Deft'ncbnts now Gb.i.m lhllt DarlA Keck W<IS 

10 
referred to Dr. Jeflrey R. Hall~r, MD and thor., T,hat rei'erra] was ~l\fficicnt an,i "'lI111ma::y 

11 .: jl.ldgment shouid be granted. 

12 ' 5. Defendant!;' COrltention is incol'1'f;:ct. The medical records fol' Dr. HaHedbllowing 

D ~ DorIa. Kqc.k'G tir~"t ~1.U'gcr; d£tted Dec.;',mber S, :W07 in<lic<lteth~t Dr. lbllel' r:!iW MrZ. Keck llt St. 

14; PuiIick's Hospital when shl,; went H> tht! emergency room f')r ongoing problem~ rclatoo H) her 

151i 
i6 , 

rl 

, 
20 : 

; 

jaw. AccQrding to the IQcords, tho:; t<;mergency room physician Dr. Kremk£lu called Dr. Haller for 

II con:m]tt:ltiol1 6Jld n~)t tIm! D\". Chad Collin~; r~fer.rt!d Mrs. Keek to Dr. HHUer. Thu~, Dett-ndants 

are incol.l't:cllhul Dr. Collin~; n:[cIT.(.·d Mrs. Ke;:k lQ Dr. Holler. Dr. Huller';) A[(id(\vit dated June 

14,2012 C<1nfirm::s thal rh(': refcrrol did not occur. 

6. jvfQl<!Over, a referral to un ENT doctor as I have stated wO'.lld require it referral to 

21' someone tha.r. i~ f;lmili::).f Willi the type of oral :;urgiull procedures th.at Dr:>. Colli.ns :ll\d C<)lJ.irl~ 

.,', I 
""-, perfomled on Mn. K\::C!\'. I.n this regnrd, it i!:$ my UndC1'5Umding ihl:ll fvIr::;. 1<.cd\. wa,; It,td by Dr. 

23 t,; H6Jler tbat he was url(omf(,rtable with lreating her as he did nOt perfQrm rno?iiIIommdibular jnw 

24 
a.dvtui,I;'.ement eMMA) :surgery c.nd thus wns not comfortable with deHling with Mr~ . Kec,k's UOI1-

26: lUlion wld ollgoin~ infr::,,;tiul1. The records for December 8, 2007 authored by Dr. HillIer fjU.PPOI1 

"'17 
- ! 
28 ; Affldavir ofl<as.-y Li. MLJ - 2 

Page 259 

THE :vL'\RKA,\l GltOCI" !Nc" P.S. 
It:n~OI •. Nr;~".~ /4"1' ~A \.'r' 

.:C( Wr.~l R:j'''rr.'i<.t~, :SMile 'll1()(1 
S~.I;:J,,~. W.\ ,,~12'Jl 

c5O?) ':'47-'1:l\l~ .' .• ;0; (~~?) 1~7.I9'J) 



To: Theresa M. Wright-Kamitomo Page 4 of 5 2012-06.1818:50:05 (GMT) xxx XX"" From: William Buey 

~rom:the markam group 509+747+1993 06/18/2012 10<35 #5~ 1 P. 004/9.1.2 

~ 
I ~ tl1is in~of..1r as he contacted 1)r. Collins, op~I1ed the incision, removed an abscess and packed the 

21 
31 

:1 
:1 
8 ~ 

regiolls in accordance wjlh Dr. C,)llins'~ direction us opposed t.o pro .... idillg tr<:umlent 

indo;:pcndc:ntly. Following this visit. it i.s my under!iw.nding that Dr. Huller rci(;::In:d MrJ. Keck 

back to Dr. Collins. Since Dr. Hallcr v ... ·~l$ tlot familinr witl.l M}"·1A rrocedll.r:~S, h", W(l:; no! 

a.ppropriate to hdudl~ Mr:;. Keck's orul surgical problems. To the extont there is any question 

ab()ut the records, Jk Haller's AtfidtlVit dILLed June 14, 2012 confirm:> that hI: did nut pt'Iiimn 

comfortable or appr<..lpriat.c to handle Mrs. Kec·k'!) continuing problems and thus referred her 

9 i back to Dr. Collins. 
lO ~ 
1121 ~,.: 7. It i:! my flll1her llnde.rst"ndil1g that Dr. Palrici..: Collin:; is moving to be dismissoo 

! from the cl.'.se 3Jg~ti.ng that after the fir~t S·llrgery on November 26,2007 he was not responsible 

~ 
13: for nor wa~ h¢ involved in the lUanagcmenl (Ir l.he P('$t~)per:ltivc (.;ur(! of Mrs. K~ck. Furl~r, it is 

14 

1 S . 

24 

26 ' 

27 

28 

my undcrstandin~ th,~L Dr. Collins maintains ·~hat his role did not place him in ::I position to make 

a refen'al to another health COlre proyjdtr for Mrs. Keck. 

S. Contrary to Dr. Collins's statement, it is my understanding ii-om Mrs. Kl:!ck that 

Dr. Collins was i.nv,)lvcd in M.rs. Keck's care <It tht'!~irsl postoperative visi,. At that time, Dr. 

CoHim cv;.lluatcd an x-rayrah:t1 (If Mrs. K.cck's stlrgical area and failed to recognize :;1 frnctuTf.:'! 

in N1'..rs. Keek's chin, as well as tailing to rel":')gnize tbe signitlclll1ce of t.m infection in Mrs. 

Kcck's chin which presented with green plls!~x\!clal~ oozing out of her chin. Finally, it is a.gain 

Affidavit dated June 13,2012 contintls th¢ ~;;Jm.~·. 

9. C~)llscqu¢ntl" cO.tktrary to Dr. Patrick Collin:)' stalemertt, tile informmiun I um 

A/jidavil of KUYL'Y Li. !dD • 3 
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1. • 

2 

:: I 
20 ;1 ' 

21 ' 

22 r 
23 , 

') '7 ;; 

aware of establishes r11at Dr. Collins \\'n..'; rc.:sPQnsible f01" and il1yolved in the management of the 

postoperative care of Mrs. Kltck during the tiTst PQstop visit as well as the ho~pitaJization 

following her las! !mJ'gery. In either drcwlJstance, hi!; TOk' placed him in a posiliml to make a 

~fetTlll to an e.ppl'opriat~ health care provide!' (L~ I h~Vt: llutiir,ed and his failure to do S(, WI\(! n 

violation (If the stfindard of C.'.:.lce, 

10. To the exknt it is not ciear. it was and continues to boe my opinion lh~t OJ'S. Chad 

and Patrick Collins were negligent in faiiiJlg to refer Mrs, Keck to un oml surgeon, plnslic 

surgeon 01' ENT who was C()mpetenr to ~Lddrcss her nOll-union and ol1gojn~ infection, Referring 

Mrs. Keck to a general (ien(ist such as Dr. Olsen was negligent in that Dr. Olsen Of other general 

den'lists \\lould not have <;uffidenl training or knowledge to deal ,,,lith Mrs. Keck's problem<; 

following her iu':>"! SUrgery. Finally, it i:i my opinion that Dr. PatricI{ ColJins continue.d, to remain 

Il"glig~nl in fuilin~ 10 V~'V'icle heL' wi(h an apprlJpriate rcferr.u <\s !rtated 11e:n,ill. Tbe opinions '( 

have rendered in this At1idavit. 3re intended to) be rendeTed to a reason2ble degree of mt!d~ca! 

probability or c('rtainty or on a more probabl~ titan nell baSIS. 

"~ 

tfJ... wluliin. BUey .. ~ 
0 ' . COMM. #1897,667 -r:o:" Nolilry Pub'" . Cah'£lrnia ~ 
~ Santa CI~ra County -

".:-.:.. ~¥ ~mm. Exo,se, JulVO 2014 t 

2
_), 

u ~ Alfidr;;vi/ <>/ K=:)' Li, A-ff)· 4 

!l 
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13 

14 

15 

16 

17 
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19 

20 

21 . 

IN TIIE SUPERIOR COO'R'I" fOR TH.E STATE OF WASHINGTON 
TN AND FOR THE COUNTY or SPOKANE 

DARLA KECK and ,RON JOSEPH GRAHAM, 
Husband and Wifc,an.d DARLA KEel< and 
RON .roSE-PH GRAHAM liS parents !Qt the 
millor cf:Iild, KELLEN MITCHELL GRAI rAM. 
and KELLEN MITCHELL GRAHAM, . 
individuallY 

Plaintiff.'.'. 
v:;. 

CHAO P.COLLINS, D.M.D., PATRICK C. 
COLLINS, D.D.S., COLLINS ORAl.. & 
MAXILLOFACIAL SURGERY, r.s .. a 
Washillgton Corpo~ation, and SACRED 
HEART MEDICAL CENTBR, a Ws.sb.iagton 
Corporation. 

Defendatrts. 

·No. 10-2-04960-1 

AFFIDAVIT OF KASEY ,LI, M.D. 

22 I, KASEY J.T, M.D., ::Ita1.c 8.5 fI'J11r.'Iw:'l: 

23 

24 

25 

26 

27 

28 

I. 1 am Pbysician Board Ccrtified in Otolaryngology and Oral Surgery. T. praetico both 

Otolaryngology and Plastic RecOllStructiv~ Surgl..'f)' at Stanfo.rd Hospi1a.l. .i,1l Stanford, California and 

run on l:h¢ fac.tuty cHhe: hospiwi. Additionally, r am the founder of the Sleep Apnea Surgery Center, 

also located at StaJ1ford. Amotlg otber thing:~ . I am a ~pccjalist in the diagnosis. surg<.:rynn.d 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

treatro.ent of sleep apn~.a. Funh"mJ.oJ:e, .l 11111 I icensed to PfllCtice i.n the State ofW'ssbi-:tgton and have 

consulting privileges at Virginin Ma~on. 

"l .... I am familiar with the sl.md,wJ Qf QlI': in Washington State a'3 it relates to the 

Il'eatmen.t (If sleep apnea and the p.rol;cdurcs involved in Ms. Keck'5 case. In additi.on to bciug 

involved in another case in SpClk:mt) and having di:;cllSse<i that case with an Otolaryngulogist at the 

University of Washington., I I .ectur~ i.n W~hjngton State OJ) many issues which include those 

involved i.IJ. t.hj~ C::lSfI ClJ:lo:!, flS part of that, iniCT<lCt with the rartit,;ipil.Ot~ and ha.ve disc~:;ions that 

cunf1ml that the standard of care in Washington State is thCl same as a national standard. of care. 

Additionally in my position, I inh::rar.:t -with oro! surgeons from tht.:: St.l.tc of Washlngt(m whicl1 

include foaner studl!;ut!5 iTom Stanford University. Given my knowledge, it is my opinion thatth.e 

standard of care involved in Ms. Kec.k.':;1 ca.~", io Wa!5h i ngton State is a natit)na\ I>tandard Q r care. 

3. I ha.ve reviewed medical records from Drs. Chad and Patrick Collins, Western 

MO\Ultain Clinic, Dr. Higuchi. Deaconess Medical Ce.nter, Dr. Read, Dr. Ramtcn, St :Patrick' ,~ 

Ho~jtalJ S;;Iered fJeQ.ft H&:)~pit::tl, imaging photos and disks, and medical record:! from Cl'Ismetjc 

Surgical Arts Center and Dr. George M. O]::;en, D.D.S. As pan of my review, I 1oo1,ed at th.e 

procedlmS pcrfonncd by Drs. Chad ;wd Patrick Collins (the SurgeoDS) as well asth~ prob.1ews 

exp~cnced. by the .P.laintilJ Darla Keck. In doiog :if.): I have idmti:f:.kd standard of care violations 

tJlat resulted in infection and in DOl'1:-Ul1iol1 Qr: Ms.. Kcc,k's .iaw. This, ill tum, h.a.> resultr::d in a 

pro!onicd course of recovery v,,;th munerotls <wdit,~onal procedures 1.1:» repair the ongoing problems 

whic.h I understand huv~ stiJI TII.li re!lo)ved. 

4. At,:t,:oroingt() the medical records, on November 26, 2007, DJ:!I'I3. Kcck W·..t!i ~CCD by 

the surgeons to addre~s :'\1 ecp apne~ which was m odcrotc to severe with u sleep score of20. t · rom the 

records, H appt:ars that M::;. Keck was intolerant of CPAP. 
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5. The surgeons performed muWp.k opera:ti<JDs ".,ith(')utJ~ally addrcssing the prcblcm of 

non-union and .in.fcction within the standard of carc. 

6. With rcgaTds l'O referring Ms. Ke:ck for follow up care, the records e::ltablish that th~ 

surgeon~ were sending M:s. Keck to a general dentist M (')pposed to an (lral surgeon or even a plastic 

surgeon or an E..v, Nose and Throat doctor. Again. this djd not meet witJl tlle: standard of care as the 

general dentist would not bllVC had $utf:iCi~lOt training or knowkd!l;t:OCJ deal. with Ms. Keck'5 non· 

union and the deve::loywS infection/osteomyelitis . 

7. The I5tanclard nfcare violation:; as outlined b,cr(:itl. wen;: th~ proximate cauSe of Ms. 

Keck's injuries and/or ongoing probltmlS. 'n,c opio.ion!l I e;tpress in thi~ declaration arc intended to 

be mldered to a reasonable degree ofm.~ic\ll probability or c.ertainty or on il more probabLe than not 

basis both as it re::latcs to standan:l of care as well ~ causation and drunages. To the extCllt it is raj~ 

by the Pefeo.d.a.l1.1:s, J am familiar with the slar:ldard of care required in the: StatIO of Washington for 

Oral Ma.xillofi:lcial Surg~ry such as the surgeons actions in the same or similar circum:::.t.anc~ related 

16 ' to tbe prov;::Jion of care provldcd to M:;. Keel<. 

17 Signed in East .Palo Alto. Caiifomia on Marcb..!.!L 2012. 

lR 

19 

20 

21 

22 

23 

24 

25 

26 

Z7 

28 

SUJ3SCRtB,ED AND SWORN to blCf~lre me this J.i. day ofMa.~ch 2012. 

@ SUSA.N D. POLITO 
Camml.SloA • t 959301 ' 

. Natary PlIlIllc • eill/orni. 
s .. nq CI.t. COIl"t, , 

My CIItIIm. Exillt .. Del: 2. 2015 j 

Affidavit of Kase;v LI, M.D . • J 

~n~J))'~'_ 
NOTARY PUBLIC ?d for CaLifomla 
Residing at .. ~ s;)'"'~. cA.~"-=-__ 
My Commission Ex:pire~: ~ ( , 'J....~ \ 5; 
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