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A. ISSUES PRESENTED

1. The appeliant bears the burden of establishing that an
improper closure of trial proceedings violated his public trial right. |
in this case, the récord establishes that the court never ordered a

-closure, that all members of the public had access to thé courtroom

during the trial, and that no member of the public who desired to

attend the trial was prevented or deterred from doing so. Hés the
appellant failed to establish a violation of the public trial right?

2. Appellate courts ordinarily refuse to con.sider an
alleged constitutional error that is raised for the first time on appeal
unlesé the error is truly constitutional and manifest. The appellant
~ did not object when trial proceedings extended past the
courthouse's posted business hours and fails to demonstrate any
constitutional error or resulting praétical and identifiable
consequences. Has the appellant failed to preserve his-pubiib trial

claim?

B. STATEMENT OF THE CASE

Joey Andy was charged in Yakima County Superior Court
with first-degree assault and first-degree burglary, both while armed

with a deadly weapon. CP 14-15. Following a jury trial with Judge

. -1-
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Blaine Gibson presiding, a jury found Andy guilty of first-degree
burglary and second-degree assault and found that he was armed
with a deadly weapon during both crimes. CP 50-57; 6/18/2012 RP
732-34. Based on an offender score of 9+, the court sentenced
Andy to 138 months of confinement, which included the deadly
weapon enhancements. CP 58-66.

Andy appealed. CP 70-71. Before he filed his opening brief,
this Court granted his motion fo remand for additional evidence
pertaining to whether the courthouse doors were locked at
4:00 p.m. during the trial and if so, whether that closure barred
entry to the ongoing courtroom proceedings. Commissioner's
Ruling 3/13/13; Appellant’'s Motion to Remand 3/5/13.

Following a two-day reference hearing, the trial court found
no evidence that the courthouse doors were locked at any point
during Andy's trial:

[Tlhe public entrance of the Yakima County

Courthouse was open at all times when the Joey

Andy trial was in session. At no time was the public

entrance of the Yakima County Courthouse closed

while the Joey Andy trial was in session. -Security

officers ensured that the public entrance to the

Yakima County Courthouse remained open and that

all members of the public had access to the

courtroom while the Joey Andy irial was in session.

Even though other county offices may have been
closed, security officers admitted any member of the

. -2-
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public who came to the public entrance if he or she
wanted to attend the Joey Andy ftrial and directed him
.or her to the courtroom. No member of the public
who desired to attend the Joey Andy trial was
prevented from attending any session.

'CP 85-86 (FF 7)." The court further found that “[njo member of the
public was deterred by the sign [stating that the courthouse closed
at 4:00 p.m.] from entering the Yakima County Courthouse and
attending any session of the Joey Andy trial.” CP 86 (FF 9).
Accordingly, the court concluded there was no violation of Andy's

right to a public trial or the public’s right to the open administration

of justice. CP 86-87 (CL 2, 3).

C. ARGUMENT
1. NO PUBLIC TRIAL RIGHT VIOLATION OCCURRED
WHERE THE RECORD ESTABLISHES THAT
THERE WAS NO CLOSURE.
Andy contends that the trial court closed the courtroom by
conducting portions of the trial after 4.00 p.m., when a sign on the
courthouse door indicated that offices other than the courts were

closed. All evidence is to the contrary. ‘Given the trial court's

express finding that the courthouse was never closed during Andy’s

" The court's findings and conclusions are attached to this brief for the Court's
convenience.

-3.
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irial and no member of the public was excluded, his pubiic trial right
claim must be rejected. |

Whéther a courtroom closure violates a defendant's right to
a public trial or the public's right to the open administration of

justice is a question of law reviewed de novo. State v. Momah, 167

Wn.2d 140, 147, 217 P.3d 321 (2009). In reviewing a trial court's
findings and conclusions, appeliate courts determine whether
substantial evidence supports the challenged findings and whether

the findings support the conclusions of law. State v. McHenry, 124

Wn. App. 918, 824, 103 P.3d 857 (2004). See In re Personal

Restraint of Gentry, 137 Wn.2d 378, 972 P.2d 1250 (1999) (court

reviews findings from a referehce hearing for substantial evidence).
Substantial evidence is evidence sufficient to persuade a
fair-minded, rational person that the declared premise is true.
McHenry, 137 Wn. App. at 924.

The state and federal constitutions afford criminal

defendants the right to a public trial. State v. Brightman, 155

Wn.2d 5086, 514, 122 P.3d 150 (2005); U.S. Const. amend. VI,
Wash. Const. art. |, § 22. Before a trial court orders closure of a
proceeding implicating the pubilic trial right, it must first determine

that the closure is essential and narrowly tailored to preserve higher

-4 -
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values.? State v. Lomor, 172 Wn.2d 8'5, 91, 257 P.3d 624 (2011).

However, these rules apply “only when the public is fully excluded
from proceedings within a courtroom.” Lormor, 172 Wn.2d at 92.

The threshold guestion is whether the courtroom was

actualiy closed_. In re Personal Restraint of Yates, 177 Wn.2d 1,
27,296 P.3d 872 (2013). It is the appellant's burden to establish
that a closure and resulting public trial right violation occurred. Id;
at 29; State v. Sublett, 176 Wn.2d 58, 77-78, 292 P.3d 715 (2012);

State v. Halverson, 176 Wn, App. 872, 977, 309 P.3d 795 (2013).

If the appeliant fails to establish a closure, he can show no publiic

trial right violation. Sublett, 176 Wn.2d at 77-78. “[A] ‘closure’ of a

courtroom occurs when the courtroom is completely and
purposefully closed to spectators so that no one may enter and no
one may leave.” Lormor, 172 Wn.2d at 93; Sublett, 176 Wn.2d at

71.

2 To determine whether ciosure is appropriate, the trial court must consider the
following factors and enter specific findings on the record: (1) The proponent of
closure must show a compelling interest and, if based upon anything other than
defendant’s right to a fair trial, must show serious and imminent.threat to that
right; (2) anyone present when the motion is made must be given an opportunity
to object; (3) the least restrictive means must be used; (4) the court must weigh
the competing interests; and (5) the order must be no broader in appilication or
duration than necessary. State v, Bone-Ciub, 128 Wn.2d 254, 258-59, 906 P.2d
325 (1995), The trial court must also consider reasonable alternatives to closure,
Pregley v, Georgia, 558 U.S, 209, 130 8. Ct, 721, 724, 175 L. Ed. 2d 675 (2010),
State v. Sublett, 176 Wn.2d 58,102, 292 P.3d 715 (2012).

-5-
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Andy argues that the sign posted on the courthouse doors
establishes that the courtroom was closed on the five days that his
trial extended past 4:00 p.m.® Brief of Appellant at 11. He argues
that it “makes no difference” that the courthouse was actually‘
unlocked with .a security officer available at the entrance to facilitate
entry because the sign itself effectively barred the public from |
entering the courtroom. Id. Andy's argument is unsupported by the
record, inconsistent with governing precedent, and must be
rejected, |

To begin with, the trial court entered findings and
conclusions.that are dispositive of Andy's claims. CP 83-89.
Although Andy assigns error to a number of these findings and
conclusions, he fails to provide argument or authority to support the
assignments of error. RAP 10.3(a)(5) requires argument in support
of the issues presented for review, together with citations to legal

authority. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d

801, 809, 828 P.2d 549 (1992). The failure to present argument on

® Andy makes no distinction in his argument between the single day on which
trial extended past 5:00 p.m. and the four days on which trial extended past
4:00 p.m., but concluded before 5:00 p.m. Indeed, he argues that the explicit
language on the sign itself that “court closes at 5:00 p.m.,” 5/22/2013 RP 122, is
irrelevant because members of the public wishing to enter a building cannot be
expected to read all seven lines of text on a sign describing the hours of
admittance. Brief of Appellant at 11.

-6 -
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assigned errors waives the issues. Jd. Because Andy fails fo
present any argument or authority as to why the findings are
erroneous, this Court should consider the assignments of error

abandoned. State v. Motherwell, 114 Wn.2d 353, 358 n.3, 788

P.2d 1066 (1990). See also Henderson Homes, Iinc. v. City of

Bothell, 124 Wn.2d 240, 877 P.2d 176 (1.994) (assignments of error
to findings were “without legal consequence” and findings would be
taken as verities, where appellant did not aréue that findings were
not supporied by substantial evidence,v made ho citation to the
record to support its assignments, and cited no auth.ority).

in any event, substantial evidence supports the trial court’s
findings that the courthouse was open at all times during Andy’s
trial, that all members of the public had access to the courtroom,
that no member of the public was prevented from attending the trial,
and ihet the sign on the courthouse door did not deter or bar any
member of the public frpm attending trial. CP 83-86.

During the refere.nce hearihg, the State presented testimony
from several withesses knowledgeable about courthouse access
and security. Former Court Administrator Harolid Delia testified that
changes were made based upon a security audit by federal

marshals that left them “very concerned.” 5/17/2013 RP 12. As a

-7 -
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result of these changes, which were made effective in October
2011, public access to the courthouse was through a single, secure
entrance equipped with a metal detector. 5/17/2013 RP at 13-15.
At the time of Andy’s trial, a sign on the courthouse door advised
that “the courthouse closes at 4:00 p.m. Office hours, auditor 9:00
to 3:30, HR, which was human resources, 9:00 to 4:00, district
court cierks, 8:00-4.00, superior court clerks 8:30 to 4:00. All
others 8:00 0 4:00. The béttom line on the document says couﬁ
closes at 5:00 p.m.” 5/22/2013 RP 152. Ensuring public acceés to
court proceedings was a predominant concern when the
courthouse security improvements were made. 5/17/2013 RP
17-18, 42, 46.

Delia and Lieutenant Brian Winter, head of the Sheriff's
Department of Security, explained that when there are no courts in
session, the courthouse doors are locked at 4:00 p.m., when ali
other offices in the courthouse closed. 5/17/2013 RP 22, 152. But
if any court is still in session, th.e doors remain unilocked. 5/17/2013
RP 18, 22, 50-52.

| To make sure that the courthouse doors stay open, court

staff inform the security office when court will continue after posted

1405-17 Andy COA



courthouse hours.* 5/17/2013 RP 16, 22, 98; 5/22/2013 RP 128.
Security officers then keep the doors open until they are notified
that the proceedings have finished for the day. 5/22/2013 RP 98..
Even if coﬁrt staff-fail to advise security that proceedings will
continue past 4:00 p.m., the counhouse dobrs are not automatically
locked at that time. 5/17/2013 RP 83. Rather, security officers
‘routinely maké a sweep through the courthouse at approximately
4:00 p.m. to determine whether any courts are in session. |
’ 5/17/2013 RP 83, 65-67; 5/22/2013'RP 98. If so, thé doors remain
open. 5/17/2013 RP 65-67. Security officers m‘ay also call the
court to induire about ité estimated quitting time and observe when
in-custody defendants are escorted from the courthouse to help |
determine whén court proceedings have finished for the day.
5/22/2013 RP 98. |

When courts are in session after 4:00 p.m., Yakima
Departm'ént of Security Officer Ron Rogers testified that he -
positions himself near the security entrance so that he can see if
someone is approaching. 5/22/2013 RP 102. Even if he were |

ihstead inside the nearby security office, monitors that display the

“ This procedure was in place even before the October 2011 security
improvements, and judges have known about the policy for at least ten years,
5/17/2013 RP 28.

-9-
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entire bubiic entrance area would allow him to see if a member of
the public were attempting to enter the courthouse. 5/22/2013 RP
121, 123. If someone enters the building after posted business
hours, security officers ascertain whether the person was there to
observe the trial, and if so, assist that person. 5/17/2013 RP 51-52;
.5/22/2013 RP 123-24.

Andy’s trial extended past 4:00 p.m. on five days.® CP 85;
5/1 7/2613 RP 54; 5/22/2013 RP 95-97. Officer Rogers was on duty
and testified that he kept the public entrance to the courthouse
open until after court adjourned on each of those days. 5/22/2013
RP 94-97. Overtime records confirmed that Rogers worked until
6:00 p.m. on the one day that the Andy frial extended past his usual
5:00 p.m. quitting time. 5/17/2013 RP 54-56; 5/22/2013 RP 94.

Although Officer Rogers had no specific recoliection of what
occurred on the days of Andy’s trial, Andy presented no evidence to
contradict or undermine Roger's testimony about his routine
practice to ensure that the courthouse and c_ourtroom were open

and accessible to the public at all times during trial. On appeal,

® On 6/11/12, court adjourned at 5:41 p.m. On 6/12/12, court adjourned at

4:33 p.m. On 6/13/12, court adjourned at 4.04 p.m. On 6/14/12, court adjourned
at 4:07 p.m. On 6/15/12, court adjourned at 4:45 p.m. CP 85; 5/22/2013 RP
95-97.

-10 -
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- Andy points to nothing but his own disbelief that a member of the
public would enter the courthouse after 4:00 p.m. when a sign on
the door said that the courthouse would be closed. Because
substantial evidencé supports the trial céur’t’s findings, Andy has
establiéhéd no courtroom closure and public trial violation claim

therefore fails. Sublett, 176 Wn.2d at 77-78.

2. RAP 2.5(a)(3) SHOULD BE APPLIED TO THE
RIGHT TO A PUBLIC TRIAL, AS IT IS TO OTHER
CONSTITUTIONAL RIGHTS.

Andy correctly points out that our supreme court has held
that courtroom closure claims may be raised for the first time on

appeal. Brief of Appeliant at 9 (citing State v, State v. Bone-Club,

128 Wn.2d 254, 257, 906 P.2d 325 (1995); State v. Brightman, 155

Wn.2d 506, 514-15, 122 P.3d 150 (2005)). But these cases rely on

State v. Marsh, 126 Waéh. 142, 217 P. 705 (1923), a case decided

before the Washington Supreme Court adopted RAP 2.5(a). See
Bone-CIub, 128 Wn.2d at 257(citing Marsh only); Brightman, 155
Wn.2d at 514-15 (citing Bone-Club only). At that time, courts |
allowed some constitutional claims to bé raised for the first time on

appeal in criminal cases, but the Rules of Appellate Procedure

, -11-
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replaced that common law practice with RAP 2.5(a). State v. WWJ

Corp., 138 Wn.2d 595, 601, 980 P.2d 1257 (1999). As a result,
simply identifying a constitutional issue is no longer sufficient to

obtain review of an issue not litigated below. State v. Scott, 110

Whn.2d 682, 687-88, 757 P.2d 492 (1988). Review is inappropriate
if either the record from the trial court is insufficient to determine the
merits of the constitutional claim, or if the defendant does not
estabiish practical and identifiable consequences from the alleged
error. WWJ, 138 Wn.2d at 602-03. The Bone-Club court did not
consider the change effected by RAP 2.5(a); its holding that a
public trial error need not be raised in the trial court should be
corrected .’

RAP 2.5(a) would preclude review of Andy’s public trial claim
because he has not established any practical and identifiable
consequence from the court allowing trial proceedings to continue
after 4:00 p.m. There is no indication in the record that any
member of the public was prevented or deterred from attending the

proceedings. This Court should hold that Andy has failed to

® This issue is currently pending in the supreme court in State v. Njonge, No.
868072-6 and State v. Grisby, No. 87259-7 (consolidated under No. 86216-8).
The court heard oral argument in that case on October 17, 2013. No decision
has yet been filed.

-12 -
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preserve the public trial issue and accordingly decline to reach the

merits of the claim.

D. CONCLUSION

~ Forall t_he foregoing reasons,‘thé State respectfully asks this
Court to affirm Andy's conviction for f_irst-deéree burglary and
second-degree assault. |
DATED this Q@f day of May, 2014
- Respectfully submitted,

'JAMES HAGARTY
Yakima County Prosecuting Atiorney

]
ER AL JOSEPH| WSBA#35042
Speciaf Deputy Prosecuiing Attorney
Attorneys for Respondent :
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Certificate of Service by Mail

Today | deposited in the mail of the United States of America,
postage prepaid, a properly stamped and addressed envelope
directed to David N. Gasch, the attorney for the respondent, at P.O.
Box 30339, Spokane, WA 99223-3005, containing a copy of the
BRIEF OF RESPONDENT, in STATE v. JOEY A. ANDY, Cause No.

31018-3 - llI, in the Court of Appeals, Division lll, for the State of
Washington.

| certify under penalty of perjury of the laws of the State of
Washington that the foregoing is true and correct.

| e
Dated this “<°_day of May 2014.

U oranmie

Name
Done in Seattle, Washington

CERTIFICATE OF SERVICE BY MAIL
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“ SUPERIOR COURT OF WASHINGTON FOR YAKIMA COUNTY

STATE OF WASHINGTON,
Plaintiff, NO. 12-1-00151-6

© Vs, ' , - FINDINGS OF FACT AND

S Co SRl CONCLUSIONS OF LAW FOR
JOEY ANTHONY ANDY REFERENCE HEARING ON
DOB: 4/1/1981 ‘ . COURTHOUSE PUBLIC

ENTRANCE AND HOURS

Defendant.

in response to an order from Court of Appeals, Division Three, a reference
hearing was held on Friday, May W. 2013 and Wednesday, May 22, 2013. The issue
was whether the public entrance to the courthouse. was closed while trial was in session -
and, if so, whether the public was denied access fo the courtfoom, Deputy Prosecuting |
Attorney Duane R. Knittle represénted the State. ~Attofney Mickey Krom represented-
Mr. Andy who was present in court. The étate presented testimony and submitted

‘exhibits. The court, having heard the evidence and arguments of counsel, now sets

forth:
EEELLEPITN g
5 X . i " Ang ! . , JAMES P, HMAGARTY
tate of Was ington v, Joey Anthony Andy : . Yakima County Progsetuting Attorney
Cause No. 12-1.00161-8 - tox ORIGlNAL M : 128 North Second Street, Room 32¢
Page 1 - g . Yakima, Washington 88801

P (6DB) 674-1210 Fax {508) 574-1211




FINDINGS OF FACT
1.

The court hereby incorpdrates by reference the testimony and exhibits introduced
at the reference hearjng.

2.

On October 3, 2011, a secure entrance became the 6nly means for the public to
enter and exit the Yakima County courthouse. All members of the public had access to
the courthouse through this secure entrance, which lay on the east side of the
courthouse facing North Second Street. |

Entering the courthouse, a member of the public proceeded to metal detectors
staffed by officers of the Yakima County Depariment of Security. Security officers
screened members of the public with mgtal detectors before allowing them access to

| the courthouse interior. |
4,

In June, 2012, the public entrance of the Yakima County Courthouse closed at
4:00 p.m. unless a courtroom was still in session in which case security officers kept the
public entrance opeﬁ until all cpurts were no’longer in session for that day. Yakima
C.ounty’s policy v;:as that the public entrance rémained open as long as .any courtroom
was in session. The courts and security officers foliowed this policy. -

| 5. |
To implement this policy, late in the aftemoon every day, security officers -

. checked to determine which courtrooms remained in session. Security officers used

JAMES P. HAGARTY

State of Washinglon v. Joey Anthony Andy : : A Yakima County Prosecuting Attomney
Cause No. 12-1-0015116 . . ' ) 128 North Second Street, Room 329
Page 2 Yakima, Washington 88601

(509) 574-1210 Fax (508) 574-1211



~ various means to check. They visually checked courtrooms, They asked co'urtrOOm
clerks if courtrooms were still in session. From thelr office, they waiched for jail officers
escomng in-custody defendants to “Sally Port,” where defendants boarded vans for
transport back to jail, which was an obvious md:cator that trial was no Ionger in sessmn
that day.
6.
The Joey Andy trial was m session after 4:00 p.m. on these days:

e June 11, 2012 until 5:41 p.m.

June 12, 2012 until 4,33 p.m.

D e L

June 13, 2042 uniil 4:04 p. m.,

June 14,2012 until 4:07 p.m.

June 15, 2012 until 4:45 p.m.

7.
On gach day listed in finding of fact 6 the public enfrance of the Yakima County
| Courthouse was open at all times when the Joey Andy triai was in seséioﬁ At no time
" was the public entrance of the Yakima County Courthouse closed while the Jney Andy |
frial was in session. Secunty officers ensured that the pubhc entrance to the Yakima
County Courthouse remained open and that all members of the publuc had access to the
c'odrtroom whilé the Joey Andy trial Qas in session. Even though othé'r couhty offices
méy 'have been closed, security officers admitted any member of the ;;ublic who came ‘

to the public entrance Iif he or she wanted to attend the Joey Andy trial and directed him

JAMES P, HAGARTY

State of Washington v. Josy Anthony Andy ‘ . Yakima County Proseouting Attorney
Cause No. 12-1-00151.8 . . 128 North Secorx! Street, Room 329

Page 3 : : ’ Yakima, Washington 98801
. : {508) 5741210 Fax (500) 574-9211




Nime e ke

" State of Washington v. Joey Anthony Andy i . . Yakima County Prosecuting Aliomey
Gause No, 12-1-00151-8 . .

. 128 North Second Street, Room 328
Page 4 . Yakimg, Washington 88901
(508) 574-1210 Fax (508) 574-1211

or her to the courtroom. No member of the public who desired to attend the Joey Andy
trial was preyented from atténding any session.
| 8.

A 'sign was posted at the public entrance to the Yakima County Courthouse
-during June, .2012 when the Joey Andy trial was in ';session. That sign, admitted as
exhibit B, advised that thé coufthduse closed at 4:00 p.m. but court closed at 5:00 p.m.
As stated in finding of fact 4, however, the public entrance of the courthouse always
remained open if & codrtroom was still in session despite the sign.

9.

. . .No member of the public was deterred by the sign described in finding of fact 8

from entering the Yakima County Courthoixse and attending any session of the Joey
Andy trial. In the security officers’ experience, members of the pubiic always tried the
door despite the sign before walking away from the public‘entrance. No member of the
pixblic was barred from entering the courthouse or attending any session of the Joey
Andy firial by the'sign.

Based on thess findings of fact, the court enters the following:

CONCLUSIONS OF LAW
1. ‘
The court has jurisdiction over-the parties and the subject matter herein.
| | 2 |

Joey Andy's right to a bubiﬁc trial under article l,.~section 22 of the Washington

Staté Constitution and the Sixth Amendr_rlwent to the United States Constitution was not

violated.

JAMES P, HAGARTY



3.
The. public’s right to open adm'in'i?.;tratian-:mf justice under Article |, section 10 of
the Washington State Constitution was not violated. The pubiic’vsvri.ght to an ép'en frialt

+ under the First Amendment to the United States Constitution was not violated.

DATED: June 7,2013

Presented by:

| Doamg \<\/\I7€1&2

e e DUANE R, KNITT'LE
Deputy Prosecutmg Attamey
‘Washingion State' Bar Numbar- 18538

Approved for entry, copy received:

MICKEY L KROM
Attorney for Dafendant
VWashington State Bar Number 7064

STATE OF WASHINGTON
COUNTY OF YAKIMA:

O d ccui 1ty da
Heteby certify that the ma uue, and
correct copy of the orjgfpak By ifice .
WITNESS WHEREOF, I e y
-Siate of Washingtan:v. Josy:Anthony Andy” . : NESS WHEREOF, B

: : this O7-08.2013, 16:48 1B W : eeuﬁnp Attomey
Cause No. 12-1-001616 Hils 07082019, 16 feRA Strant, Room 326
Page.§ . R ) — \

i _‘Wushmgtan sHe0t1
f Fax {608y 5741211

Kim, M. Eaton, Clerk “Deatity Clerk.




Certificate of Service by Mail

Today | deposited in the mail of the United States of America, postage
prepaid, a properly stamped and addressed envelope directed‘to David N.
Gasch, the attorney for the respondent, at P.O. Box 30339, Spokane, WA
99223-3005, containing a copy of the APPENDIX TO BRIEF OF
RESPONDENT, in STATE v. JOEY A. ANDY, Cause No. 31018-3 - lll, in
the Court of Appeals, Division llI, for the State of Washington.

| certify under penalty of perjury of the laws of the State of Washington that
the foregoing is true and correct.
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Name Ddte
Done in Seattle, Washington :




Certificate of Service by Mail

Today | deposited in the mail of the United States of America, postage
prepaid, a properly stamped and addressed envelope directed to Joey A.
Andy, the appeliant, at DOC #815956, PO Box 769, Connell, WA 99326,
containing a copy of the APPENDIX TO BRIEF OF RESPONDENT, in .
STATE v. JOEY A. ANDY, Cause No. 31018-3 - IlI, in the Court of Appéals, A
Division I, for the State of Washington.

| certify under penalty of perjury of the laws of the State of Washington that
the foregoing is true and- correct.
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Name
Done in Seattle, Washington










