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L INTRODUCTION

“No person shall be disturbed in his private affairs, or his home
invaded, without authority of law.” Const. art, I, § 7. This important state
constitutional provision protecting the privacy of Washington~ citizens has,
since the time of its drafting and adoption, co-existed with the grand jury
process of issuing subpoenas' and subpoenas duces tecum for the purpose
of investigating crimes, based on no more than suspicion or even rumor,
The subpoena duces tecum issued in this case by a special inquiry judge is
similarly consistent with article I, section 7; the subpoena was issued with
“authority of law” because it was authorized by statute and because the
subpoena was approved by a neutral and detached magistrate. Like a grand
jury subpoena, the special inquiry judge subpoena need not be supported
by probable cause,land Mr. Reeder’s arguments to the contrary should be
rejected.

Even if this Court determines that a subpoena duces tecum issued
for the purpose of a criminal investigation must satisfy the requirements of
a search warrant, it should limit its holding to criminal investigations.
Numerous other statutes authorize subpoenas to be issued in other
ci1~cumstaﬁces, such as an agency’s regulation of businesses ot
enforcement of regulations. Those statutes rely on the particular

justifications for administrative subpoenas and such subpoenas are ill-



suited to the traditional warrant requirements. Accordingly, even if the
Court agrees with Mr, Reeder that in his case the subpoena duces tecum
should have been issued only upon a showing of probable cause to believe
a crime had been committed, it should explicitly acknowledge that a
different analysis would apply to subpoenas issued in other contexts.
IL IDENTITY AND INTEREST OF AMICUS CURIAE

The State of Washington has a substantial interest in this case for
at least three reasons, First, the State has an interest in upholding the
constitutionality of the special inquiry judge statutes, and in the
development of state constitutional law, Second, as was intended by the
Judicial Council when proposing the legislation, the special inquiry judge
process is a valuable investigative tool relied upon by the State to prevent
and prosecute crime, As shown by the facts of this case, prosecutors use
special inquiry judges to investigate complex crimes, often in cooperation
with state agencies such as the Department of Financial Institutions.
Removing or restricting this process will hamper the State’s ability to
properly investigate crime and corruption, Third, even if the Court
determines that “authority of law” for purposes of article I, section 7
requires a showing of probable cause in order to investigate criminal
activity, the State has an interest in avoiding an ovetly broad‘ holding of

the Court regarding the requirements of “authority of law” in other



contexts, such as administrative subpoenas issued for civil regulatory
purposes or legislative subpoenas. Such subpoenas, which are not in
furtherance of investigating ctiminal activity, require a different analysis
and should not be addressed in this case.
III. ISSUES ADDRESSED BY AMICUS

Is a subpoena duces tecum issued under “authority of law” for
purposes of article I, section 7 of the Washington Constitution where the
subpoena is issued by a neutral and detached magistrate upon a showing of
reason to believe a crime has been committed?

IV, STATEMENT OF THE CASE

The State adopts the statement of facts as set forth.in the Court of

Appeals opinion, State v. Reeder, 181 Wn. App. 897, 330 P.3d 786 (2014),
V. ARGUMENT

A. A Subpoena Issued By A Neutral And Detached Magistrate
Pursuant To Statute Is Issued Under “Authority Of Law”

The subpoena duces tecum used to obtain documents in this case
satisfies the requirements of the Washington Constitution because it was
issued under authority of a statute that called for independent review by a
neutral and detached magistrate, See Stare v. Neslund, 103 Wn.2d 79, 88,
690 P.2d 1153 (1984) (special inquiry judge is a neutral and detached

magistrate because not actively involved in investigation). The court-



! is consistent with longstanding and analogous grand

approved subpoena
jury subpoenas and consistent with this Court’s jurisprudence intefpreting
article I, section 7, Thus, the evidence gathél’ed pursuant to the subpoena
should not be suppressed, and Mr. Reeder’s conviction should be
affirmed.

Washington’s constitution provides that “[njo per'son shall be
disturbed in his private affairs, or his home invaded, without authority of
law.” Const. art, I, § 7. This Court applies a two-step analysis to questions
involving article 1, section 7. First, the Court determines whether a
“private affair;’ has been disturbed, State v. Miles, 160 Wn.2d 236, 244,
156 P.3d 864 (2007). If a “private affair” has been disturbed, the Court
determines whether “authority of law” justifies the disturbance. Id. In
Miles, the Court determined that “private affairs” include private banking
records such as those that wete subject to the subpoena here, Id. Thus, this
case turns on whether a subpoena reviewed and approved by a neutral and

detached magistrate, pursuant to a statute, satisfies the “guthority of law”

requirement.

! The State refers to the “subpoena” rather than “subpoena duces tecum”
throughout this brief for ease of reference. In any event, a subpoena duces tecum is
simply a form of subpoena that commands the witness to testify and to bring documents.
See Black’s Law Dictionary 1467 (8th ed, 1999).



“Authority of law” generally includes authority granted by “a
valid, (i.e., constitutional) statute, thé common law or a rule of [the
Supreme Court].” State v. Gunwall, 106 Wn.2d 54, 68-69, 720 P.2d 808
(1986). The purpose of allowing disturbance of private affairs pursuant to
statute has been described as the framers’ intent to “entrust[] both the
courts and legislature to provide the ‘law’ authorizing disturbances of
residents’ private affairs” pursuant to long-standing precedent and to allow
each branch of government to serve as a check on the othe;‘. Charles W..
Johnson & Scott P. Beetham, The Origin of Article I, Section 7 of the
-Washington State Constitution, 31 Seattle U, L. Rev, 431, 449 (Spring
© 2008).

Here, the special inquiry judge process that resulted in the
subpoena was specifically authorized by statute, and the subpoena was
thus “authorized by law” unless the statute is unconstitutiénal. Because the
special inquiry judge process is akin to the grand jury process, which is
undeniably constitutional, Mr, Reeder cannot meet his burden to show that
the statute authorizing the subpoena is unconstitutional, and this Court
should affirm.,

1. Grand Jury Investigations Are Constitutional

Washington, like the rest of the United States, has a long tradition

and history of the use of grand juries to conduct investigations. Territorial



statutes, statutes enacted shortly after the state constitution was adopted,
anc{ the state constitution itself all contemplate use of grand juries,
E.g, Const. art. I, § 26; LEIlWS of 1869, p. 236-39; Laws of 1891,
ch, 28, §§ 10-17, 69, And grand juries have always performéd as one of
their esséntial functions the investigation of potential criminal activity,
AE.g., John Spain, The Grand Jury, Past and Present..' A Survey, 2 Am,
Crim, L. Q. 119, 119-20, 123-24 (1963-64); Wayne R. LaFave, e’.t al.,
3 Criminal Procedure §§ 8.1(a), 8.2(c) (3d ed. WL) (noting that the
broad investigative authority of grand juries dates at least to 1612 in
England). In performing this investigative function, grand juries have also
traditionally had the power to subpoena persons and documents, E.g.,
Laws of 1891, ch. 28, § 69 (authorizing issuance of grand jury subpoenas);
Spain, 2 Am. Cgim. L. Q. at 124; LaFave, 3 Criminal Procedure §§ 8.1(c),
82(c), 8.3(c).

Not only have grand juries traditionally had the power to issue.
subpoenas, but in performing their broad investigative role, as contrasted
with their role in issuing Lindictments, probable cause has not been
required. Rather, “the gfand jury can investigate merely on suspicion that
the law is being violated, or even just because it wants assurance that it is
~ not.” United States v. R. Enters., Inc., 498 U.S, 292, 297, 111 8, Ct. 722,

112 L. Ed. 2d 795 (1991) (internal quotaﬁons marks omitted) (quoting



United States v. Morton Salt Co., 338 U.S. 632, 642-43, 70 S. Ct. 357, 94
L. Ed. 401 (1950)).

Thus, the Unitea States Supreme Court has upheld the issuance of
a grand jury subpoena duces tecum on less than probable cause
because “the very purpose of requesting the information is to ascertain
whether probable cause exists.” R. Enters., Inc., 498 U.S. at 297, 302;2
In re Grand Jury Investigation bf MH, 648 F.3d 1067, 1071
(9th Cir. 2011) (requiring only a “reasonable possibility that the subpoena
Will' serve the grand jury’s legitimate investigative purpose” in enforcing
subboena duces tecum (internal quotation marks omitted)). Among the
rationales justifying a subpoena duces tecum where a warrant could not
issue is that the subpoena is far less intrusive than a physical search or
seizure. See United States v. Dionisio, 410 U.S. 1, 10, 93 S, Ct. 764, 35 L,
Ed. 2d 67 (1973) (noting that unlike physical search or seizure, subpoena
duces tecum is served like other legal process, involves no stigma, and is

not abrupt nor forceful).

% As the United States Supreme Court recognized, grand jury investigations are
not unlimited: for example, they are not licensed to engage in arbitrary fishing
expeditions, nor may they select targets of investigation out of malice or an intent to
harass, R, Enters,, Inc., 498 U.S, at 300. Similarly, grand jury subpoenas may not require
a person to self:incriminate or be overly broad or oppressive, E.g., United States v,
Dionisio, 410 U.8. 1, 11, 93 S, Ct. 764, 35 L. Ed. 2d 67 (1973),



Given the historical pedigree of the grand jury’s investigative
ﬁllriction? the United States Supreme Court’s approval of that function, the
grand jury’s prevalence and inclusion in statutes both before and after
Washington adopted its constitution, -and the state constitution’s explicit
reference to grand juries, the constitutionality of grand jury subpoenas
cannot reasonably be questioned.

2. | Precedent Regarding Grand Jury Subpoenas Is
Applicable To Special Inquiry Judges By Analogy

As the Court of Appeals understood, prqoedent regarding grand
jury subpoenas is applicable to special inquiry judge subpoenas because
the two processes are so closely related. Reeder, 181 Wn. App. at 916. The
legislation enacting the special inquiry judge process in 1971 was the
result of a study of the grand jury process in Washington conducted by the
Washington State Judicial Council > State v. Manning, 86 Wn.2d 272, 273,
543 P.2d 632 (1975). The Judicial Council, led by then Supreme Court

Chief Justice Robert Hunter, recommended the authorization for a special

* The Judicial Council was created by the 1925 Legislature, was designed to
have membership representative of all segiments of the Judicial Branch, and also included
législators and other members. See Twenty-Second Biennial Report of the Judiclal
Council of the State of Washington (1969 and 1970), at iii-lv, 1 (Jan, 1, 1971) (excerpts
attached as Appendix to this brief); former RCW 2.52. Among other duties, the Judicial
Council was charged with reporting to the governor and legislature on suggested
improvements to the judicial system, See former RCW 2.52,050, The statutes creating the
Judicial Council were repealed in 1995, Laws of 1995, ch, 269, § 201,



inquiry judge as supplementary to a regular grand jury, and noted that the
special inquiry judge enabled prosecutors to obtain information under
oath, like at a grand jury, but unlike a grand jury, the special inquiry judge
was not actively inyolved in the investigation. Twenty-Second Biennial
Report of the Judicial Council of the State of Washington (1969 énd
1970), at 18 (Jan 1, 1971) (excerpts attached as Appéndix to this brief).
Rather, the evidence uncovered through use of the special inquiry judge
could be turned over to subsequent grand juries, Id..

There is little difference between the investigative function Iof the
grand jury and that of the special inquiry judge, and what little difference
there is shows that special inquiry judges provide greater protection
against over-reaching or otherwise improper subpoenas through the
requirement of judicial review. Both the grand jury and the special inquiry
judge process perform investigatory functions, Both authorize the issuance
of subpoenas, RCW 10.27.140. Both are intended to assist investigation of
crime and corruption and are available upon a éhowing of “sufficient
evidepce of criminal activity” for grand juries or “reason to suspect” crime
ot corruption for special inquiry judge proceedings. RCW 10.27.030, .170;

see also RCW 10.27.100 (grand jury inquires into all indictable offenses



in county, and if a grand juror “has reason to believe” that an indictable
offense has been committed he or she shall inform other grand jurors).
Both apply the same standard with respect to Whom it may call as a
witness, RCW '10.27.140(3). Both allow a public attorney to call witnesses
without approval of the grand jurors. RCW 10.27.140(2). Both produce
evidence available to prosecutors for use in criminal prosecutions.
RCW 10.27.090(4).

Mr. Reeder nevertheless argues that grand jury subpoénas are not
analogous to special inquiry judge subpoenas because of alleged
differences in purpose and that grand jﬁries have traditionally been a
bulwark against corruption and government misconduct. Pet’r’s Suppl. Br,
-at 11. But this érgument fails to recognize the multiple functions of a
grand jury, and that grand juries have always served an investigative
function that is indistinguishable from investigafcions through the special
inquiry judge process. E.g., LaFave, 3 Criminal Procedure § 8.1(a)
(describing dual function of grand juries: (1) protecting the individual
from the government and (2) “examining situations that are still at the
inquiry sfage” to uncover evidence for prosecutors). There is simply no
reasoned distinction between the two procedures in the context of

investigating potential crime.

10



B. The Court Of Appeals Opinion Is Consistent With Miles And
Garcia-Salgado '

Mr, Reeder also mistakenly argues that upholding the statutory
procedures set forth in RCW 10,27 is contradicted by this Court’s prior
opinions in State v. Miles, 160 Wn,2d 236, 244,‘ 156 P.3d 864 (2007), and
State v. Garcia-Salgado, 170 Wn2d 176, 240 P.3d 153 (2010). See Pet’r’s
Suppl. Br, at 5-8. To the contrary, the statute’s requirement of prior review
and approval of a subpoena by a neutral and detached niagistrate makes
the use of a special inquiry judge here perfectly consistent with the Miles
opinion and, as the Court of Appeals recognized, the Garcia-Salgado
opinion has no application here, See Reeder, 181 Wn. App, at 918,

In Miles, this Court held that an administratively issued subpoena
duces tecum for personal banking records, which had not been subject to
judicial review, did not satisfy the “authority of law” requirement from
article I, section 7 of the Washington Constitution. Miles, 160 Wn.2d at
252, In doing so, the Court repeatedly referenced the importance of
judicial review of such subpoenas. Id. at 247 (generally “warrant or

_subpoena must be issued by a neutral magistrate”); 249 (referring‘ to
protections of “judicially issued warrant or subpoena”); 251-52
(“Obtaining a judicially issued warrant or subpoena risks neither detection

not delay.”). Similarly, the Court repeatedly referenced judicially issued

11



warrants or subpoenas, demonstrating that the Court did not view
the two as identical, as Mr, Reeder apparently does. See Miles, 160 Wn.2d
at 251-52.

The Miles Court never addressed the question of what level of
justification would be necessary to obtain a judi‘cially issued subpoena, as
opposed to a warrant. But rather than supporting Mr, Reedet’s apparent
view that probable cause must always be shown befére a judge issues a
subpoena affecting “private affairs,” the language in the opinion suggests
otherwise. First, as noted above, the Court repeatedly expressed its
holding in terms of requiring a judi;;ially issued warrant or subpoena,
suggesting that the requiremenﬁs of a warrant were not necessarily the
same as that required to issue a subf)oena. Second, in 1‘espoﬁding to the
State’s argument that requiring judicial approval might alert potential
violators to the investigation, the Court cited with apparent approval
several non-Washington statutes allowing for non-disclosure of judicially
approved subpoenas, Miles, 160 Wn.2d at 252 n.9 (citing Cal. Gov’t
Code § 7476(b)(1)(C); Conn, Gen. Stat. Ann, § 36a-43(a); Or. Rev. Stat.
§ 192.565 (recodiﬁed at Or, Rev. Stat, § 192.596)). Each of these statutes

allow the issuance of subpoenas duces tecum on less than probable

12 -



‘cause, Cal. Gov’t Code § 7476(b)(1), (b)(1)(C) (“reasonable inference that
a crime . . . has been committed and that the financial records sought are
reasonably necessary to the [grand] jury’s investigation of that.crime”;
customer not provided notice if court determines that would “impede the
investigation”); Conn. Gen. Stat. Ann. § 36a-43(a) (financial institution
shall disclose ﬁnancial records pursuant to lawful subpoena, service on
customer of subpoena waived upon showing “good cause”); Or, Rev, Stat,
§ 192.596(6) (éllowing court to issue subpoéna duces tecum for financial
records without disclosure to customer upon showing “reasonable cause to
believe that a law subject to the jurisdiction of the petitioning agency has
been or is about to be violated”). Thus, to the extent that Miles has any
bearing on the question of whether a judicially issued subpoena must be
justified by probable cause, it suggests that probable cause is not
constitutionally required.

Nor does this Court’s opinion in State v. Garcia-Salgado, 170
Wn.2d 176, 240 P.3d 153 (2010), support Mr. Reedet. In Garcia-SaZgado,
the Court held that a court order to obtain DNA samples from an alrgady~
charged criminal defendant must satisfy the traditional requirements of a
warrant—that probable cause be established through sworn testimony.
Id, at 186, The Court first concluded that a warrant was required because .

taking a DNA sample was a “search” under the Fourth Amendment of the

13



United States Constitution and article I, section 7 of the Washington
Constitution. Garcia-Salgado, 170 Wn.2d at 185, The Court then reasoned
that in order to operate as the equivalent of a warrant, a court order must
satisfy the traditional warrant requirements. Id, at 186. Garcia-Salgado did
not address judicially authorized subpoenas nor special inquiry judges, and
thus has no application here. In relying.on Garcia-Salgado, Mr. Reeder
simply assumes that the subpoena duces tecum here is—Ilike the court
order in Garcia-Salgado—a search warrant by another name, But the
subpoena here is not the functional equivalent of a warrant; rather it is the
functional equivalent of a grand jury subpoena. Thus, as the Court of
Appeals recognized, Garcia-Salgado does not inform the Court’s analysis,
C. Mr, Reeder’s Policy Arguments Should Be Rejected

This Court should reject Mr. Reeder’s argument that “sound public
policy” requires that subpoenas issued by special inquiry judges must be
justified by sworn testimony establishing probable cause. Pet’r’s Suppl.
Br. at 5, 13. The State disagrees that sound public policy includes the
dismantling of an important investigative tool used to pre\;ent crime. As
the Court of Appeals noted, “[t]he general public has a substantial interest
in the effective enforcement of criminal statutes.” Reeder, 181 Wn. App.
at 917, More importantly, the determination of sound public policy lies

squarely with the legislature, which adopted the special inquiry judge

14



process after careful consideration and at the express urging of members
of the Judiciary. See Twenty-Second Biennial Report at iii-iv, 17-18 (see
Appendix) (urging adoption of act incfuding special inquiry- judges ‘and
detailing membership in judicial council including Supreme Court
justices). This Court’s review is limited to detérmining whether
Mr, Reeder has shown beyond a reasonable doubt that use of the special
inquiry judge process specifically authorized by stafute is unconstitutional.,
E.g., Island County v. State, 135 Wn.2d 141, 955 P.2d 377 (1998) (statutes
are presumed constitutional and burden is on party challenging statute to
prove unconstitutionality beyond a reasonable doubt). Mr, Reeder’s view
of what is “sound public policy” is itrelevant to this question.

" Moreover, Mr, Reedet’s suggestions of potential abuse of the
special inquiry judge process by prosecutors, or that judges will not
faithfully perform their duties in reviewing subpoena requests, are not
supported by the record here, nor by Washington’s experience with
special inquiry judges. See Pet’r’s Suppl. Br. at 13 n.14, 14, In fact,
recommended practices for Washington prosecutors show that special
inquiry judge statutes are likely to be used only when a prosecutor has
reason to suspect crime or corruption, that witnesses may be able to
provide evidence or documents concerning the crime or cotruption, that

the evidence does not pertain to crimes already charged, and that
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traditional investigative techniques will not be effective. See WAPA Model
Policy for Using Special Inquiry Judge Proceedings, at 3, available
at www.waprosecutors.org/docs/2012%20S11%20Model%20Policy 1.pdf.
Similarly, Mr, Reeder shows no facts or history suggesting that special
inquiry judges will not engage in meaningful review of subpoena requests.

D. The Court Should Limit Its Aﬁalysis To The Circumstances Of
This Case

Even if the Court determines that the subpoena in this case was
constitutionally required to be supported by sworn testimbny establishing
probable cause, it should limit its holding to criminal investigations.
Numerous statutes authorize subpéenas in other contexts in which a
requirement of | probable cause would be inapposite, For example,
legislative committees are authorized to issue subpoenas to compel
testimony and to produce papers. RCW 44.16.010-,070, Originally
enacted in 1895 shortly after the constitution was adopted, this statute has
been held up as an example of exactly what was meant by the framers of
the constitution when using the term “authority of law.” Charles W,
Johnson & Scott P. Beetham, The Origin of Article I, Section 7 of the
Washington State Constitution, 31 Seattle U, L. Rev, 431, 455, 455 n.149
(Spring 2008) (quoting Laws of 1895, ch. 6, §§ 1-17). Requiring probable

cause to justify such subpoenas would make no sense because the purpose
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of the subpoena is not to investigate crime but to allow “the legislative
branch to fulfill its consﬁtutional functions.” Johnson & Beptham, 31
Seattle U. L. Rev. at 455,

Similarly, numerous statutes authorize subpoenas for
administrative and regulatory purposes. E, g., RCW 50.12.130 (authorizing
employment security department to seek court order approving subpoena);
RCW 51.04.040 (authorizing department of labor and industries to seek
court order approving subpoena).* Again, a requirement of probable cause
would make little sense in this context, in which subpoenas are sought not
for criminal investiéation, but for administrative regulation. Instead, these
statutes mirror the federal oonstitptional requirements for administrative
subpoenas, Compare, eg, RCW 50.12,130 (requiting request for
subpoena to adequately specify the records or testimony sought, declare
that the investigation is for a lawfully authorized purpose related to an

investigation within the department’s authority, and that the subpoenaed

* A non-exhaustive list of similar statutes includes RCW 7.68.030(3) (Labor &
Industries—Victims of Crimes); RCW 18.44.425 (Escrow Agents); RCW 19.86.110
(Consumer Protection); RCW 19100243 (Franchise . Investment Protection);
RCW 19.110.143 (Business Opportunity Fraud Act); RCW 19,146.233 (Mortgage Broker
Practices Act); RCW 19.230.133 (Uniform Money Services Act); RCW 19.290.210
(Metal Property); RCW 21.20.377 (Securities Act of Washington); RCW 21.30.107
(Commodities Transactions); RCW 30A.04.017 (Washington Commercial Bank Act —
Unauthorized Banking); RCW 30B.10.120 (Washington Trust Institutions Act);
RCW 31.04.143 (Consumer Loan Act); RCW 31.45,103 (Check Cashers and Sellers);
RCW 43.09.166 (State Auditor); RCW 43.20A,605 (Department of Social and Health
Services); RCW 82.32.117 (Department of Revenue),
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documents or testimony are reasonably related to an investigation within
the departmént’s authority) with Steele v. State, 85 Wn.2d 585, 593-94,
537 P.2d 782 (1975) (applying United States Supreme Court test for
administrative subpoenas of (1) the inquiry is within the authority of the
agency; (2) the demand is not too indefinite; and (3) the information is
reasonably relevant (citing United States v. Mofton Salt Co., 338 U.S. 632,
70 S. Ct. 357, 94 L. Ed, 401 (1950); Oklahoma Press Publ’'g Co. v.
Walling, 327 U.S. 186, 66 S. Ct, 494, 90 L. Ed. 614 (1946))). Given the
important  distinctions between subpoenas issued for criminal
investigations and those for other purposes, and the uncertainty and
confusion that an overly broad or imprecise ruling can cause, the State
respectfully requests that the Court explicitly acknowledge the Iimitations,
of its holding in this case, whatever it may be.
V1. CONCLUSION

The Court should uphold RCW 10.27.170-,190, Washington’s
statutes authorizing special inquiry judges to review and issue appropriate
subpoenas on a showing of a reason to believe criminal activity is
occurring within a particular jurisdiction. The statutes provide the
“authority of law” required by article I, section 7 of the Washington
Constitution to disturb a pe’rson’bs “private affairs,” and its requirement of

review by a neutral and detached magistrate, and the more limited
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intrusion of a subpoena as compared to a physical search, ensure that the
statute is otherwise constitutional.

In the alternative, the Court should make clear that its holding is
limited to requests for a subpoena duces tecum in support of a 'Qriminal ,
investigation, as a different analysis applies to other subpoenas

RESPECTFULLY SUBMITTED this 9th day ef’ T anuary 201 5.

ROBERT W. FERGUSON
Attor ey General /
ST /

/__

Peter B Gonick, WSBA 25616
Deputy Solicitor General

Office ID 91087

- 1125 Washington Street SE
PO Box 40100
Olympia, WA 98504-0100
360-753-6245
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1.

INTRODUCTION: THE WASHINGTON JUDICIAL COUNCIL
AND ITH OPERATION

A, BTATUTE CREATING THE COUNGCIL

The Washington Judiclal Counell was creabed by the 1925
Leglelature, chapter 28 of the Laws of 1925, ex. seas,, RCW
chapter 2. 52.

The Council is designed to have membership representa-
tive of all segments of the judicial branch of governraent. As
a rezult, a broad range of view is embodied in the membership
of the Council,

B, MEMBERSHIP AND OFFICERS OF THE
GOUNCIL .

Twice in recent years, ~1961 and again in 1967 =~ the
Legislature has seen fit to enlavge the Cowncil membexrship.
In 1961, the Council gained five new membevy by an amendmant
bo RCW 2, 52,010, which added to the membarship two legislatore,
= opne from each house, the dean of each recognizmed school of law
in the state, and the attorney general. The 1967 session again
ineveased the leglalative representation of each house by one,
making a total of thres leglslators representing the Senate and
three representing the House of Representatives, That sesslon
alao added a Judge of a court of limited jurisdiction who
represents the Washington State Maglstrates' Association.

The Council s presently led by Chief Justics Robert T,

" Hunter, of the Washington Supremna Court, who acts as

Chairman, University of Washington School of Law Professor
Luvers V. Rieke hag served the Council as Exscubive Sscretary,
and C. E, Bolden, State Law Librarian, by virtue of RCW 2. 52, 030,
has served as Recording Sscrelary.
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Judge Orrls L. Hamilion represents the Suprems Court
opn the Council, [Dan Reaugh, Seabfle, and R, Max Eiter, Sr.,
Spokane, sre private attorneys who serve on the Couneil.
Representing the Washinglon State Senate are Senator William
Gissberg, Chalrman of the Senate Judiclary Committes;
Senator Fred H. Dore; and Senator Francls B, Holiman.
Repreaentlng the House are Representalive George Clarks,
Chatrrman of the Houee Judiclary Commitiee; Representative
Newman H, Clark; and Represantative Lorraine Wojaln,
Attorney General Blade Gorton is represented on the Counecil
by Deputy Attorney General Edward Mackie, Superior Court
judges J, Cuthrie Langaderf and ¥, A, Walterskirchen
represent the Waghington Superor Court Judgss' Assoclation,
Judge Waldo B, Stoneg, of the Plerce County Dletrict Justice Court,
represents the Washington State Magistrates' Assoclation,
Prosecuting Atlorneye on the Council are Ronald L. Hendry,
Prosecuting Attorney for Plerce County, and Robert B,
Sehillberg, Prossouting Attorney for Snohomish County.
Anting Dean Luvern V. Rieke, Unlversity of Washington School
of Law, and Dean Lewls I, Orvland, CGonzaga Universily School
of Law, repreasent the state's law achoaols. Dean Rleke hag
been replaced by Dean Richard 8. L. Roddis,

C. QRQANIZATION AND PROCEDURES

Matters to be considered by the Judiclal Council may be
suggested by anyone. Much of the Couneil’s business originates
from referrals by practiclng lawyers, by judges or other parsons
in the judieial systern. However, an appreciable number of the
toples studied arve fizat suggested by cibzens, The legislature
has upon ocecaslon referred problems to the Council for study,
The members of the Council {nitdate many {tems themselves,

The large range of vital topics needing Council attention
has dictated a division of the Council inte thiee standing
cormmiittees, Topics gelected for Council study are assigned as
the responsibility of a particular commiitea, After it has
thoroughly studled the ssaipned topic, the committes makes
specific recommendations ko the full Council membership,
These cormmittes recommendations form the basla for full
Council dizcusslion of the topic and ultimate Councll action.

The recommendations contained in this report were daveloped
by such commities work and Council deliberations.

2
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Dy BTAFF OF THE COUNGCIL

The Counell is served by an over growing staffl
nacessliated by the Council's expanding workload,
Prasently two attorneys arve in the errploy of the Counedl,
Mr. Philip R, Meade and e, Fhitllp B, Winberyy,

Mr. Winberty serves as a full-tirne staff attorney, while
Mz, Meads devotes a substantial portion of his praclice
Hme to Judielal Council business, The Conmcil has
recelved additdonal rescareh help from several Univerglty
of Washington law students, as well ag My, Albert o, Blse,
the Administrater for the Courts, and My, William M.
Lowry, Glerk of the SBupreme Court, Mrs, Arlene Timss
garvas ag sacletavy to the Council,

IvI-l

NATURE OF THE COUNCIL WORK

The legislation which created the Council assigned
certain continulpg tasks for ik to periorsn, This statutorily
defined vesponaibilliy 1s the Following:

2,652,050 Dutleg, It shall be tha duty of the Council)

f1}) Contnuously to snrvey and study the speralion of the
judicial department of the state, the volume and copdition
of business in the courts, whether of receprd or not, the
methods of procedure therein, the work socomplished,
and the chavacter of the results,

{2) To receive and consider suggnstions from Judges,
public officers, mewnbers of the bar, and citizens as to
remedies for faults In the administration of justice;

{3} To devise ways of simplifying judieisl procedure,
expediting the transactlon of judicial business, and
correcting fawlts in the adrainistration of jusHean;
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(4) To submid from time to time to the courta or the
judges such sagpestions as it may deem advisable for
changes in rules, procedure, or mathods of adrminiglbra-’
tion; ‘

{5} To report blennially to the governoyr and the legis-
lature on the condiblon of business in the courts, with the
Councills recommendations ag to needed changes in the
organization of the judicial department or the courts ox in
Judicial procadure) and

(6) To asaist the judges in glving effect to Art. 4 § 25 of
the state Conmtitution. [1G25 ex. sesa, ¢ 4§ § 5; RR3
§ 10955=5.] |
..
Fhe worl accomplished by the Council in pursvance of the
statutory requirements may be summarized under the following
threa classifications:

!'?m The conbtimaous au:wéy of the judicial business of the
Superior Covrt and the Supreme Gowrb;

(B) The exarmination af ‘that part of the case and statute
law of the gtate bearing upon the sdministration of justice
s order to make recommendations to the Clovernar and to
the Legislature whers the nsed for change is believed to
exigl; and

(¢) The centlmmous examination of the operation of the
atatutes and rules covering pleading, practics, procedurs
and evidencs in order to formulate and resommend such
changes as may he required (o improve the administration
of justice in this atate.

It is the purpose of thiy repert to outline briefly the worlk
of the Couneil in each of thess classiflicationa during the yeaya
1969 and 1970, Some of the recommendations of the Council
may be sontroversial, With this in mind, the Ceuncil presents
with its recemmendations for legislation and court rules brief
slaterments of the reasons for the proposals as set forth.
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B, FPROPOSED LEGISLATION

 Many toples that come before the Council require an
sxamination of the statules af the siate of Washington ingofat
ag they bear upon the adminietration of juatles, in order to.
make recormmendations to the leglalabare for improvemefnits
in that regard.

The Washington Judicial Council will submit proposals
to the 1971 sesaion of the Washington State Leglulature In the
- following areas: :

71, Tolling Statute of lirmltations

2, Court Admunistrator’s Act

3, Extension of the 1961 Tustlee Court Act

4, Indication of meumbency on Ballot

8, Schedula of Attorneys' Foes

h., Attorneys' Feeg in Divorce Cages

7. Criminsl mveskigation Act

8, Judicial Counecil--Tnerease b Membershlp

9, Uniform Rendition of Accusad Persons Ack
10, Apnual Conference of Judges
11. Amendmaent to Wrongful Death Statute--ROW 4, 24,010
12, Temporary Frison Leaves (Furlough Legislation)
13, County Law Libraries--Proposed Amendment to

ROCW 27,24, 070

14, Presentence Raportis

15, Costs Arising out of Criminal Matters

16, Slx-Man Jury '

17, TFiscal Accountability of Juskce Court Judges

18, Tlectronic Courtreom Recording Devices

1. TOLLING STATUTE OF LIMITATIONS

The Judicial Council recommends that RCW 4. 16,170,
entitled Tolling Statute--Actions Deermed Commenéed,
be amended to gtate thal for the purpose of tolllng any ’
atatute of Hmitations, an action shall be deammed eoimmenced
when the complaint is filsd ox the sumimons is gervad,
whichever occurs firat,
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1.

To inaks this posttion even clearer, the Judicial Councll '
recommends thal RCW 26, 08,090 be amended as follows:

AN ACT Relating to attorneys' fees in divorce cases; and
atmending zaction 9, chapter 216, Lawy of 1949 and
RCW 26, 08, 090, ' '

BE IT ENACTEE BY THE LEGISLATURE OF THE STATE
OF WASHINGTOMN:

Sectiom 1, Saction 9, chapter 215, Laws of 1949 and
ROW 2608, 090 ara sach amended to read g followsy

Panding an action for diverce or annulment the court
may make, and by attachment enforce, such orders fur the
dispositlon of the peyeons, property and children of the paxtles
as the court may deem right and proper, and such orders
relatlve to the expenses of such action, inecluding attorneys!
fees, as will insure bo the wife an efficlent preparation of her
case and a laly and impartial trial thereof, [{Ypon)) At the
tirne of the entry of judgraent in the superior court,
{(¥esgenably atboreye-foas vas y-be awanded e thet pattyy )]
the judge may 1ssue an order dlracking tha payment of
rangonable attorneys' fess to either party, im addition by
abatutory cogts, Upon any appeal, the supreme court may

reasonable attorneys' feeq to either paxty for services on the
appeal, in addition to statulory costs. Such an order 1o pay
gtiorneya’ feeg and stabutory cogly shall be enforcesbls by
conkernpt proceedings, An ordex for the payment of attorneys'
faes in any domestie relations case may on application
therefore he reduced Lo s judgment and enforeed as such,

CRIMINAL INVESTIGATION ACT

© 1k has long besn vecopnized that the original purpese of
grand jurdes, to Intervene on behalf of the people sgainst thi
state, no longer exisé, The Bill of Rights, governmental
chacks and balances, and other ConstituHonal safeguards
now fulfill this need. For these reasons, prand Jurles muast

16
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serve anathar purpose 1f they are to be juslifled, To
determine whether continued use of the grand jury in
Washington was jurtified, the 1967 Legislature, pursuant

to House Consurrent Reasolutlon 13, requested Judicial
Council study of the erganizalion and procadures relating

bo grand jurdes and for a report to the Forty-flral Legis-
lature by the Judiclal Councll, In 1989, the Fudledal Council
proposed a revised prand jury law to replace present

ROW 10, 28. Thewe proposals wers contained in FB 221

and 8B 803, This propusal passed the House of Repregenta~
tivea bub died in the Senate because of the time rush at the
end of the legislative session. The Judicial Council resub-
mitted this proposal to the 1970 apecial seasion of the
legislature as HB 100, MNo fovmal action was balen on this
proposal. :

After the 1970 special session, the Judisial Council
reopened 1ts grand Jury study. The result of this additlonal
gtudy is the present draft which contemplates sipnificant
reorientation of the grand jury system as it relatzs Lo
modern society. Maost authorities agres that grand juries
can and should be used to provide substanial help to law
snforcerment, Thuas, the grand jury's role in & modern
society 18 e an aid to law enforcement for combating
crime, especlally ergandzed erdme, When reviewing s
1969 proposal, the Judicial Council considered the comuments
expressead by membera of both the judiciary and the bar,

" as well as those of the press and members of the leglslature,
Baveral of the views presented by those groups have been
inearporated into the revised proposal.

, The proposed draft does not ¢ontemplate use of grand
jurips as "watchdops" for auditing or reporting on non=
criminal mdgconduct, nonfeasance ot neglect, "Watchdog"
funcilons are better handled by the State Anditor or, if such
an office exiated, an Ombudsman. Frequent use of grand
juries should frustrate & substantial amount of criminal
activity and also eliminate much of the sensationalism that
often accompanies the impaneling of a grand jury, 4n

“additional feature of the proposed statute is the provision
for & special inquiry judge. This added law enforcement aid

17

A-12




19 patterned after the one man grand jury law of Michigan,
However, under the statute proposed for Washington, the
specinl inquiry judge will anly alt as a judicial officar to
heay and receive evidence presented by elther the proses
cubing attorney, the atiorpey general, or a spacial prose-
cutor appointed by the governor., Speclalinguiry judge
procesdings ate viewed by the Judiclal Councll az supple-
mantary to a regular grand jury which has the power to
actively Investigate evidence of crime and coryvuplion, a
powar not granted to the speclal inguiry judge. The apecial
inquiry judge doss not have the power to issue indictments
ag does the grand jury, but ean turn over any avidence
produced at the proceadings hefore him to any subseguent’
grand juries called pursuant to the statute. Thus, although
not actively partiepating in an investigalive role himsald,
the special Inguiry judge provides the prozecutor an added
investligatory tool, This added tonl anables the prasecutor
to require a person's testimony, under cath, belore a
judicial officer, This will aid the prosecubor bn his fight
against erime by providing him information not generally
otherwise available,

No reporbs can be issued by either the grand jJury or
gpacial ingquiry judge. This provision was also in the 1969
ack, TPFublic raports are nol only unnecedsary ko the true,
maodern function of the grand jury, bub alse unfair to those
not indicted but Included in a reporé, Several alternatives
to reports were considerad by the Judielal Council including
ane whichk would have allowed pepovis by the grand jury but
would have also permitted those mantioned in the report ko
formally angwer in writing before the report was made
public, Such angwer woald then becomae part of the formal
raport of the grand jury., Another alternative considarad
was to allow reporis but to make those {zsuing reporte,
and the eounty, subject to the laws of lbel without the
narmal publie offiedals privilege being applicable. These
alternatives underscore the probleme raised by allowing &
grand jury to issue a report. They were rejected by the
Jadicial Council because they do not suificiently protect the
rights of the individual to not be unjustly sccnsed., The 1969
proposed grand jury law as set oul {n the Twenty-firat
Biennial Report of the Judiclal Couneil contained a sectlon
by section analysis. In order to save space in this report,
that analysis is not here repeated and reference to the 1969
report of the Judicial GCouncil might be halpful to those
wishing to review the sources of this draft,

8
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The Judicial Council submits the following praposal
for considevation by the leglslabure:

AN ACT Ralating to prand jarles and criminal investigations;
repealing sections 977 throagh 994, 996 throagh
1001, and 2104, Code of 1881, sections 11 through 17,
chapter 28, Leaws of 1891, sactlon 3, chapler 48,
Laws of 1891, aactlen 5, chapter 5Y, Laws of 1911,
gection 1, chapter 150, Laws of 1925 ex. aseay.,
section 1, chapter 74, Laws of 1939, sections [ and
2, chapter 30, Laws of 1951, goction 1, chapter 130,
Laws of 1967, ROW 2, 36, 030 through 2. 36, 040, and
10, 28, 0LO through 10, 28.220; and providing penalilies.

BE IT ENACTED BY THE Lh(d‘bhATURL OF THE STATE
OF WASHINGTQN:

NEW SECTION. Section . Preamble, This act
shall be knows as the eriminal investigatory act of 1971 and is
enacted on behalf of the people of the state of Washingtan to
gerve law enforeement in combating erime and c¢orrupbion,

NEW SECTION, Soction 2. Definitions, TFor the
purporss of this ach

{a) The term "court” ghall mean any superior
vourk in the state of Washington,

(b} The term "public attorney" shall include the
progecuting attornay of the county in which a grand jury oz
gpecial grand jury s impapeled; the attorney general of the
gtats of Washinghon when acting pursuvant to RCW
(§ 7(1)); and, the special progsecutor appointed by the
governor, parsuant to RCW __~  (§ 7(hn

fe] The term "indictment" shall mean a written
secusation found by a grand jury.

{d) The term "principal" shall mean any indlvidual
whose copduct 1s being investigated by a grand jury or apw:ia,l
lnguiry Judge.
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refurn date thereof, however, the publiic allarney may
apply o the court which impanalod the grasnd jury for an
order vacaling or madifying the subpoena on the grounde
that such lg in the public interest, Upon sueh application,
the court may in its discreton vacate the aubpoena, extend
its refurn date, altach reasonzble conditions to directlions,
or make such other quallfication thereof as ig appropriate.

{d} The prodesdings to summon a persan and
compel bim to testidy or provide svidence shall as far a
possgible be the same as proceadings to summon witnegses
and compel thelr attendance, Sueh persons shall receive
enly those fees pald withesses in suparior court erirminal
trisle.

NEW SECTION, Sectlon 15, Indictmente. After
hearing, examining and investigating the sviduncs bafore it,
a grand jury may, in its discretion, lasus an Indi ctment
agalnst a principal. A grand juvy shall Hind an incdi¢bment
only when from all the evidence taken together a majority
of the jurors are convinead that thetve is probable cause to
beliove o prineipal is guilly of a crlminal effense. When an
Indictment is found by a grand jury the foreman or acting
foreman shall pregent it to the count,

NEW SEGTION, Secton 16, No reports, Undez
no eircumstances is s grand jury or special inquiry judge
to izsue a report on the reaults of its hearings, examinations,
or investigantions.,

NEW SECTION., SHection 17, When any public
attorney has roaeon to suspect crime oy corruption, within
the jurisdiction of such attorney, and there is resson bo
baliave that thers are persons who may be abls to give
material testimony or provide material evidence conaerning
auch guspected srime or corruption, such attorney shall
petition the judge designated ag a apecial inquiry judge
pursuank to ROW 7 {§ 5) for an order Mrocied to
such persons commanding them to appear at o dagignated
time and place in said county and to then and there answer
guch questions concetrning the curpectad crime and corrupbiom
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as the spocial inguiry judge may approve, or provide
evidence as directed by the speclal dingnivy judgas,

NEW SFCTION, Section 18, IMagualification of
judge al subsequent proceadinge, The judge serelng as a
gpacial ingulry judge =hall he disqualified from acling as a
magistrate or Judge in anpy gubeequent court procosding
arising from sach inguiry except alleged contampt for
neglect or refugal fo appear, testify or provide evidence
at guch inguiry in response (o ap order, summons or
subpoens,

NEW BECTION, Sectlon 19, Prespervation of
evidence in another county., Upon petition of & public
attorney to the special grand jury that there {8 reason to
sugpact that there exlsts avidencs of crime and corruption
in apether county, and with the concurrence of the special
inquiry judge of the other county, the special ingquiry judge
may direct the publie attorney to attend and parbcipate in A
special inquiry judge proceedings in the other county held lo
inquire into crime and corruption. The proceadings of such
special Inguiry judge may be transeribed, certified and filed
in the county of the public attorney's jurisdiction at the
expensga of that county,

JUDICIAL COUNGCIL -« INCREASE IN
MEMBERSEHIP '

Ag detailed earlier tn thls report, the Washington Judieisl
Counedl was created by the 1925 Legislature. In recent yearas,
1985, 1961, and 1967, the lsgislatiuve haa increased membership
of the Counedl to 1ts present nmmober of 17, The Judicial Council
faela that the Court of Appeals, created In 1969, should also be
reprogented on the Judielal Gouncil and 4s, therefors, request=
ing that two members of the Court of Appeals be statutorily
made membearg of the Couneil, Additonally, to provide egual
reprasantation of all judielsl levels on the Counell, the Council
recommends that an additional member of the Magintrates!
Assoclation be statutorily made & member of the Councll go ag
to have & ratio of two judges reprfesenting each court level.
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