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A ISSUE FOR Vv'HICH REVIEW HAS BEEN GRANTED 

Julio Davila was convicted of murder based on a claim that his 

DNA was fm.mcl on a baseball bat used to strike the fatal blow. After his 

trial, he learned that the person who originally handled~ extracted, and 

documented the DNA evidence was fired from the Washington State 

Patrol Crime Lab because her years of faulty testing DNA samples and 

repeated documentation errors meant her work "cannot be trusted.~' 

When DNA evidence is the crux of the case, does an 

undisclosed report showing the government scientist who handled and 

tested the DNA was fired clue to long~tem1 performance defkiencies 

constitute material evidence that the State was obligated to provide to 

the defense? 

B. STATEMENT OF THE CASE 

On June 17, 2007, John Allen was fatally injured inside the adult 

bookstore he owned in Spokane, having received two blows to the head 

f1·om a baseball bat. lRP 116-18, 127; 3RP421-22. 1 Apoliceofilcer 

found a bat under Allen's body and put it on a stack of 

1 The verbatim report of proceedings (IU)) is contained in five 
consecutively paginated volumes of transcripts. 



magazines in the store. lRP 129. There was no evidence this bat was 

Allen's. An investigator swabbed four areas of the bat for testing. 2RP 

293, 374. According to DNA extraction and testing performed by 

Washington State Patrol (WSP) Crime Laboratory scientist Denise 

Olson, swab A contained only Allen's DNA; there was no DNA profile 

available tl·om s\;vabs B and C; and swab D \Nas a mixture of DNA H·om 

at least two people, including Allen and a partiaJ profile of an unknown 

individual. 3RP 445, 453-55. 

Jemmie Davis admitted he "hit a lick'' at Allen's store on the 

evening Allen was killed, stealing cash, checks, magazines, "sex toys,)l 

and other items. lRP 137; 2RP 227, 242. He claimed Allen was already 

lying on the ground, bloody, when he got there and did not know how 

Allen was killed.Jd. Based on Davis's connection to the crime scene, 

he was co.nvicted of first degree murder and burglary in 2008. 2RP 286. 

Investigating police officers found fingerprints from many 

different people in the store, although none from Davis even though he 

rif1ed through the store stealing items and even the cash register was 

taken. lRP 131; 2RP 227-28; 244-45,312. Police found gloves in 

Davis's car with the stolen items and assumed he wore them in the 

store. 1 RP 190-91; 2RP 227, 266-67, 312. Davis said he tried not to 
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leave ±lngcrprints inside. 2RP 228. Olson did not find Davis's DNA on 

the baseball bat. CP 275. 

In 2011, investigators checked a DNA database for the 

unidentified profile from Olson's report of the baseball bat's "swab D." 

2RP 290. The database showed Julio Davila's DNA was similar.ld. No 

one saw Davila at Allen's store, but police found a few of his 

fingerprints inside the store along with many others. 2RP 331M3 7, 352-

53, 363w64. When interrogated by police, Davila said he had not been in 

the store. 2RP 296, 299. 

Lorraine Heath, Olson's supervisor, tested a reference sample 

f!·on1 Davila and "the remaining portion" of"swab D" Olson handled 

and used .. CP 314; 3RP 436, 448, 453-54. Heath found a m.ixture of two 

people's DNA. She subtracted the DNA profile Olson generated for 

Allen and concluded Davila's DNA "matched" the remaining pro tile. 

3RP 436~37; 457. She relied on Olson's reports of Davis and Allen's 

DNA profiles and Olson's reports of other DNA swabs from the bat. 

3RP 453-57. J-leath retested one sample from Allen's car that was 

inconclusive for Davila, but without retesting, she relied on Olson's 

report that excluded Davis from this sample and Olson's report of 
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another steering wheel sample that said both Davila and Davis were 

excluded as possible contributors. 3RP 447~48, 45~57. 

Heath to1d the jury that WSP Crime Lab complies with a 

rigorous accreditation program and all forensic scientists are tested for 

their proficiency twice a year. 3RP 440-43. Heath knew, but did not te11 

Davila or the jury, that Olson had made numerous enors in proficiency 

tests. CP 238-40; 4RP 620.ln 2007, when Olson tested evidence 

collected from Allen's store, Olson's errors triggered a review her 

work, finding errors in 21 of27 cases. CP 245,255, 274. The WSP 

Crime Lab fired Olson in 201 1 dtle to years of persistent errors, before 

Davila's trial. 4RP 620. The director of the Crime Lab concluded, "her 

work cannot be trusted." CP 459. 

After Davila's trial, he learned of an internal a±Iairs 

investigation report explaining Olson's termination.2 He .med a motion 

for a new trial. CP 162-260. The trial court denied Davila's motion, 

reasoning the prosecutor did not know about the report and Davila had 

not shown Olson contaminated the DNA. 4RP 596l 622-24. The Court 

of Appeals found Olson's misconduct went to "the crux of the case" 
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and should have been disclosed, but it did not undermine the verdict. 

State v. Davila, 183 Wn.App. 154, 171-73,333 PJd 459 (2014), rev. 

granted, 182 Wn.2d 1002 (20 15). 

C. ARGUMENT 

The State's failure to disclose a scathing report 
documenting the long-term incompetence of the 
original DNA handler and tester violated its 
obligation under Brady v. Maryland. 

1. The prosecution is constitutionally obligated to disclose 
.fclvorable evidence to the defense. 

"Brady and its progeny require the state to disclose all material 

evidence that could exculpate the defendant, including evidence that 

could be used to impeach one of the prosecution's witnesses or 

undermine the prosecution's case." Milke v. Ryan, 711 F.3d 998, 1003 

(9th Cir. 2013); Bracf;v v. Maryland, 373 U.S 83, 87,83 S.Ct. 1194, 10 

L.Ed.2d 215 (1963); U.S. Canst. amends. 6, 14; Const. art. I,§§ 3, 22. 

This duty obligates the "individual prosecutor ... to learn of any 

favorable evidence known to the others acting on the government's 

behalf." Kyles v. Whitle)l, 514 U.S. 419,437, 115 S.Ct. 1555, 131 . ' 

L.Ed.2d 490 (1995). Material impeachment evidence available to the 

-·--·----------------------

2 Davila received this report from a public. disclosure request he filed 
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government "must be disclosed unilaterally as a matter of constih1tional 

right." ~Milke, 711 F.3d at 1006. 

This "inescapable" and "broad obligation" for prosecutors to 

disclose information to the defense stems fl-mn "the special role" the 

prosecution plays in criminal trials. Amado v. Gonzalez, 758 F.3d 1119, 

1133~34 (9th Cir. 2014) (quoting Strickler v. Greene, 527 U.S. 263, 

281, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999)). "The prosecution is 

trusted to turn over evidence to the defense because its interest 'is not 

that it shall win a case, but that justice shall be done.'" lei. (quoting 

Berger v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed. 1314 

(1935)). "A robust and rigorously enforced Brady rule is imperative" 

because prosecutors have an incentive "not to discover or disclose" 

Brady evidence when the wrongdoing rnay never come to light. United 

Stales v. Olsen, 737 F.3d625, 630 (9th Cir. 2013) (Kozinski, J., 

dissenting from denial of en bane review). 

There are three components of a Brady claim: (1) the evidence 

at issue must be favorable to the accused~ either because it is 

exculpatory or impeaching; (2) the evidence must have been suppressed 

after his trial. A copy is attached as Appendix A. 
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by the State, either willfully or inadvertently; and (3) prejudice must 

have ensued. Strickler, 527 U.S. at 281H82. All three components are 

present here. The undisclosed information undercut the credibility of 

the person who first handled, extracted, amplified, and tested the DNA 

samples from the crime scene and impeached the carefulness of the 

Crime Lab. It was known to governmental officials and other 

prosecutors. It would have fundamentally altered the defense strategy, 

opened a new avenue of investigation, and changed how the jury 

weighed the evidence in the case. The failure to disclose this evidence 

violates Brac~y. 

2. Olson's long term "serious" errors in her work as a 
government scientist constituteclfhvorable evidence for 
which the State had a duty to disclose. 

Evidence is f~tvorable to the accused if it either "tends to show 

that the accused is not guilty" or "impeaches a government witness.'' 

United States v. Jackson, 345 ~FJd 59, 71 (2d Cir. 2003). The contents 

of the report criticizing Olson's long term poor job performance as a 

DNA analyst would have impeached not only Olson's prot1ciency, but 

also the profkiency of the State's forensic analysis program. As the 

Court of Appeals found, "Olson's extensive history of poor 
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performance and incompetence would have been f~worable evidence 

that should have been disclosed." Davila, 183 Wn.App. at 169. 

A prosecutor's "duty to I earn of any favorable evidence" 

includes information "known to the others acting on the government's 

behalf." Kyles, 514 U.S. at 438. An individual prosecutor's personal 

knowledge and good faith are irrelevant to its duty to disclose favorable 

inf~m11ation to the defense. Carriger v. Stewart, 132 F.3cl463, 480 (9th 

Cir.l997). It is a seJf .. executing, affirmative obligation placed on the 

prosecution, independent of any defense action. Banks v. Dretlm, 540 

U.S. 668, 697-98, 124 S.Ct. 1256, 157 L.Ed.2clll66 (2004). The Court 

of Appeals correctly found the prosecutor had a duty to disclose 

Olson's "unacceptable" work conduct. Davila, 183 Wn.App .. at 170. 

The WSP Crime Lab is a division of the Was.hington State 

Patrol whose role is to gather evidence for law enforcement. State v. 

Gregm~)!, 158 Wn.2d 759, 829 n.37, 147 P.3d 1201 (2006). It 

recognizes its Brady obligation. CP 256 n.46. It had sent "Brady 

letters" to ~~eleven prosecuting attorneys notifying them of [Olson's] 

problems and her fa;ulty results" after a 2008 review of her DNA 

handling and reporting errors. CP 256. Knowledge of evidence "held by 

other prosecutors" is imputed uncle!' Brady. Agurlar v. Wooc(fbrd, 725 
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F.3d 970, 982 (9th Cir. 2013), cert. denied sub nom. Beard v. Aguilar, 

134 S.Ct. 1869 (2014). Davi1a had not received any information v;,rith 

which to impeach Olson prior to triaL 4RP 620. 

WSP Crime Lab DNA supervisor Lorraine Heath was Olson's 

"immediate supervisor" at the WSP Crime Lab and Heath testified for 

the State. She prepared the very job performance plan that led to 

Olson's termination after Olson continued to make errors despite an 

easy caseload designed to rehabilitate her. CP 238-29. The director of 

the WSP Crime Lab's forensic laboratory services bureau, Larry 

Hcrbeti, wrote the report terminating Olson. CP 237. The prosecution is 

imputed with knowing the information known by these and other 

governn1ental ofHdals. Aguilar, 725 FJd at 982. 

The prosecution's duty to disclose favorable evidence includes 

witnesses who do not testify. Jackson, 345 F.3d at 70 (impeachment 

information about nontestifying witness "presents no obstacle to 

application ofBmcf;)i and its progeny"); see e.g., Leka v. Portuondo, 257 

F.3d 89, 99 (2d Cir. 2001) (Brady violation where prosecution did not 

disclose crime scene observations of nontestifying offi.cer that were 

":n1vorable to the defense" and contradicted other witnesses); Kyles, 514 
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U.S. at 445 (Brady violation where undisclosed impeachment evidence 

included inconsistencies from a nontestifying informant). 

Although the Court of Appeals agreed the reasons for Olson's 

termination should have been disclosed to Davila, it concluded Davila 

vvas not entitled to relief unless he proved Olson contaminated the DNA 

sample on "swab D." Davila, 183 Wn.App. at 170. This reasoning 

m.isapplied the test for materiality under Brady. 

3. Olson's "documented historv of serious technical and 
administrative errors" vvhen testing DNA was m.aterial 
under Brac(v. 

a. Evidence is material under Brady when it is reasonabZy 
possible the undisclosed evidence would have led to a 
d~fferent result. 

"Prejudice has ensued" under Brady when the withheld 

informatio.n is "material," i.e., there is a reasonable probability of a 

different result. Kyles, 514 U.S. at 434. It occurs when the 

government's failure to disclose favorable impeachment evidence 

"undermines con±ldence in the outcome of the triaL" !d. Materiality "is 

not a sufficiency of the evidence test" and the defendant does not need 

to show he would have been acquitted if the information was available 

at triaL !d. at 434~35. 
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For example, evidence that impeaches a central witness on a 

new and different ground, even when there was already significant 

impeachment evidence available, is material under Brac~y. Benn v. 

Lam.bert, 283 F.3d 1040, 1055 (9th Cir. 2002). Undisclosed evidence is 

material when it shows a key witness had been unreliable in the past, 

Carriger, 132 F.3d at 479; or an eyewitness was on probation and had a 

reason to curry favor with the police or prosecution. Arnado v. 

Gonzalez, 758 F.3d 1119, 1139 (9th Cir. 2014). 

In Arnado, the defense questioned eyewitness Hardy about his 

ability to observe the incident as he claimed, but had they known he 

was on probation for a robbery, this "suppressed information would 

have added to the force of the cross-examination and defense counsel's 

closing argument.'' 758 F.3d at 1139. It was material under Brac~y 

because it is reasonably probable that the jury would have vie\ved 

"Hardy's implication of An1ado with a great deal more suspicion." Id. 

In Aguilar, dog scent tracking was used to link the defendant to 

the scene and corroborate eyewitness testimony. 725 F.3d at 984. The 

jury heard "no evidence about the reliability of Reilly as a scent dog" 

and "had.no reason to question the accuracy of R.eilly's identifkation of 

Aguilar.'' I d. Atter trial, counsel learned this dog was found unreliable 
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in other cases. 1d. This new evidence constituted a material Brady 

violation because it gave the defense a tool for impeaching the dog 

scent identification and would have changed counsel's strategic 

decision to concede his client's connection to the scene. 1d. at 984-85. 

In 1n re Pers. Restraint ofStenson, 174 Wn.2d 474, 487, 276 

P.3d 286 (2012), one of the material Bracf;y violations was forensic 

analyst Peele's false itnplication that he personally performed gunshot 

residue tests, when another analyst, Lundy, had done so. This Court 

concluded that "[i]f Stenson's trial counsel had known that Lundy 

performed the GSR tests, they could have attempted to undermine the 

veracity of Peele's testimony." Stenson, 174 Wn.2d at 489. The defense 

had not questioned "Lundy regarding her qualifications to perform the 

GSR testing," because it was unaware of her involvement.1cl. There is 

recognized value in cross-examining forensic analysts to probe whether 

they lacked proper training or had other deficiencies. 1d. "Had the 

defense trial team been privy to the suppressed evidence at issue here, 

the integrity and quality of the State's entire investigation, evidence 

handling procedures and case presentation would have been called into 

question." 1d. at 491. 
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As the Stenson Cm:nt remarked, undisclosed "sloppiness'' in a 

police investigation will "diminish" the prosecution's clahn of 

conscientious police work. Id. at 492 (citing Kyles, 514 U.S. at 446). 

There is no question that Olson was routinely sloppy in her handling 

and testing of DNA, Davila was never told that this sloppiness occurred 

at the time she tested evidence in this case and led to her termination, 

and this evidence would have opened a new avenue for attacking wb.at 

the Court of Appeals agreed was "the key piece of evidence" against 

him. Davila, 183 Wn.App. at 157. 

b. Because DNA was the crux of the case, incompetence by 
the original DNA ana(yst would have put the entire case 
in a d(f('erent light. 

Generating a DNA profile i:l·om a swab of bodily f1uid is an 

intricate, multi-level process that requires precision and attention to 

detail. The accuracy of DNA "test results are largely dependent on the 

methods used by the analyst." W. Thompson, et al, '~Forensic DNA 

Statistics: Still Controversial in Some Cases," The Champion, at 22 

(Dec. 2012); Brief of Innocence Network as Amicus Curiae, Williams 

v. Illinois, U.S. Supreme Comi No. 10-8505, at 6-7 (filed Sept 7, 
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2011).3 Olson's persistent problems following protocols and paying 

attention to detail would have caused the jury to view her results and 

the Crime Lab's v,rork with a great deal more suspicion. 

Olson extracted DNA from "swab D'' and Heath "removed and 

extracted" material fl·om this same swab. CP 281. "The extraction 

process is probably where the DNA sample is more susceptible to 

contamination in the laboratory than at any other time in the forensic 

DNA analysis process.'' Dist. Attorney's Office for Third Judicial Dist. 

v. Osborne, 557 U.S. 52, 82, 129 S.Ct. 2308, 174 L.Ed. 2c138 (2009) 

(Alito, J., concurring, quoting J. Butler, Forensic DNA Typit1g 42 (2d 

eel. 2005)). Swab D was the only DNA connection between Davila and 

the crime scene, and Heath used the "the remaining portion of this 

swab" used f:lrst by Olson. CP 281. Having consumed this swab, no 

further DNA testing of it may be perfom1ecl in the future. Id. There was 

a second swab of the ''IY' area of the bat, but J-Ieath did not test it. lei. 

Because DNA testing technology "is sensitive enough to pick up 

such trace amounts of DNA," it is affected by "even the slightest, 

3 Available at: 
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unintentiona.lmishandling of evidence." Osborne, 557 U.S. at 82. After 

extracting DNA, the analyst must "measure the amount of DNA in the 

sample acc1.wately" which is "essential'' because later stages of DNA 

analysis require a specific concentration of DNA. Brief oflnnocence 

Network at 17. Too much or too little DNA used in the test can result in 

an inaccurate profile. Icl. at 17~18. Olson's e11'ors includeclloacling 

samples into testing instruments "out of order," and "perform[ing] 

incorrect mixture inte1vretations and calculations." CP 249. 

Generating DNA proflles requires amplifying the extracted 

alleles, which is a "challenging" process. ld. at 19. Amplification 

requires the analyst add chemicals to water in a "proper volume and 

concentration,'' "precisely set" the temperature in the thermal cycler 

machine, and pay close attention to the number of cycles nm. Id. at 18$ 

19. This process "is very sensitive to small amounts of DNA, [and] 

even minute contamination can skew the results." Id. at 19. 

Olson's "attention to detail is very poor" when conducting DNA 

tests, according to the internal affairs investigation. CP 243. She was 

http:/ /wvvw .a meri canba r. org/ content/ dam/ aba/p ubI ishing/previ ew briefs/Other_ Br 
ie(_Upclates/1 0-8505 ~petitioneramcuinnocencenetw .authcheckdam.pdf (last 
viewed March 23, 2015). 
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careless in labeling samples and switched the names, case nl.unbers, and 

item numbers. CI) 248. She amplified the wrong amount of DNA. CP 

239. She "mixed up the samples" from two different cases. CP 256. She 

"contaminated one sample with a non~adjacent sample." CP 257. She 

"makes numerous mistakes on a routine basis." CP 252. 

Heath, Olson's supervisor at the WSP Crime Lab, told the juty 

that the lab complies with a rigorous accreditation program, including 

regular proficiency testing of all DNA testers. 3RP 439~43. She said the 

DNA lab is regularly audited by external forensic experts and must 

meet more than 100 pages of criteria to maintain accreditation. 3RP 

442. Accreditation includes biannual profkiency testing "for every 

DNA scientist" and this testing is conducted by an external agency. 

3RP 443. They must show "anything we do in the lab'' is validated. Jcl. 

Heath did not reveal to the jury or Davila that Olson made 

multiple errors in proficiency tests, including during fhe 2006-07 

period, which is the same time Olson handled, extracted, and tested the 

DNA taken from the crime scene. CP 245, 255, 272; 4R1) 620. 

In his closing argument to the jury, the prosecutor emphasized 

the "great care" with which the government handled the bat and 

extracted DNA. 3RP 537, H.e repeated by name the police offlcers who 

16 



handled the bat and meticulously wore gloves, secured the evidence, 

and submitted the DNA swab for testing with "great care." 3RP 537-38. 

He did not mention Olson's work with the evidence. Fie J:'lrodaimed tl1at 

Heath, "the head of the crime lab,'' described the quality of the sample 

of DNA taken fl·om the bat and showed it was Davila who swung the 

bat. 3RP 539. Yet Olson was a critical link in the State's chain of 

custody whose reported work 1-Ieath relied upon in testing profiles for 

Davis, Allen, and remaining swabs from the baseball bat. 3RP 434, 444j 

448, 453-556. The jury did not learn of Olson's ineptitude in following 

DNA protocols and documenting her work. 

DNA expert Gregory Hampildan explained during the post-trial 

motion that "having a careless worker continue on casework for more 

than two years (of documented problems) [sic] is unconscionable," 

given the sensitivity of DNA testing. CP 311. Had the defense known to 

question the lab's competence, the defense would have called an expert 

to explain the risk of error generated by an analyst who does not strictly 

adhere to procedures, who has admitted poor attention to detail when 

testing DNA, and who may have mislabeled or contaminated samples in 

the case at bar. CP 250, 310-11; 4RP 620. The defense could have 

explored whether Fleath had a motive to downplay Olson's 
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incompetence, out of fear that it would refJect poorly on her supervision 

or would open the door to challenges Olson's work in other cases. The 

prosecutor conceded that the report documenting Olson's firing "would 

cause a great deal of concern" about her work. 4RP 582. 

The Court of Appeals relied on Olson's own reports to find she 

did not contaminate "swab D" because the reports showed she tested 

the samples fi:om Allen's steering wheel, which could have included 

Davila's DNA, on a separate day than she tested the bat. 183 Wn.App. 

at 173; 3RP 446; 4RP 618~20. But Olson's persistent errors in 

recording her work was one of her cited Hrilings. See CP 243 ("there's 

so many mistakes and issues with the documentation and the case file 

notes"). The Hquality of her work is inadequate" because of her "poor 

attention to detail" I d. Heath was not working at the WSP Crime Lab 

in 2007, so she could not say whether Olson misreported her work as 

she had in other cases. CP 256-57, 2RP 399; 3RP 431. 

Brady does not require a defendant to prove suppressed 

evidence was exculpatory to be "material," contrary to the Court of 

Appeals' conclusion. Undisclosed evidence is material if it "could have 

led to the discovery" of additional evidence that could have made a 

clifi'erence in the outcome of the trial. Johnson v. Folino, 705 F.3d 117, 
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130 (3d Cir.), cert. denied, 134 S.Ct. 61 (2013). The report would have 

led the defense to offer expert evidence critiquing the WSP Crime Lab. 

CP 257, 310Mll. It would have explored Olson's failings which had 

triggered Brac~y letters in 2007. CP 256. It also undermined Olson's 

credibility, impeached Heath's insistence that WSP Crime Lab 

scientists pass regular proficiency tests, and undercut the State's theory 

that "great care" was taken by the Lab in testing the DNA. 

The DNA evidence was "the crux of the State's casen; withOLlt 

it, Davis was the prime suspect. Davila, 183 Wn.App. at 172.4 And 

even with it, the case against Davila was thin. No one saw him inside 

the store. There was no evi.clence Allen owned this baseball bat 1 RP 

194. At Davis's earlier trial, the State ridicu.led the notion that the DNA 

on tbe bat was from the perpetrator. The prosecutor argued that Davis 

wore gloves inside the store; the baseball bat was old; DNA could have 

been left on the bat at any time. CP 91, 105, 106. 

In a prosecution predicated on DNA evidence, Olson's 

persistent errors in follow DNA testing protocols would have undercut 

the reliability of the evidence and caused the jury to view the State's 
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case with far more suspicion. See Amado, 758 F. 3d at 1139. Because 

this evidence "could reasonably be taken to put the whole case in a 

different light," it is material under Brac~v. Stenson, 174 Wn.2cl at 487. 

4. Reversal is required. 

If the undisclosed evidence is material, "there is no need for 

further harmless-error review." Kyles, 514 U.S. at 435. Davila is 

entitled to a new trial because he did not receive material evidence to 

which he was entitled before his triaL 

D. CONCLUSION. 

Julio Davila respectfully requests this Court reverse his 

conviction due to the State's failure to disclose material evidence 

favorable to the defense. 

DATED this 25th clay ofMarch 2015. 

1 

Res1)Jctfully sul :mitted, 

U/\.- , 
NANCY P.' LLINS (WSBA 28806) 
Washington Appellate Project (91 052) 
Attorneys for Petitioner 

4 Davis's murder conviction was overturned by the trial court after 
Davila's trial. Davila, 183 Wn.App. at 162. 
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lNTEROFFICE COMMUNICATIO.N 

Captain Michael DePalma, Office of Professional Star~dards 

FHOM: · Mr. Larry D. He~ert, f:orenslc Laboratory Services Bureau 

SUBJECT! Administrative Insight· ~~ode 23 

DATE: February 25, 201.1 OPS Casa No. 10·0454 

NM 1 ·j ZD11 
SYNOPSIS: 

OP\~ 
On Mt~y 25, 2.010, Internal Affairs Initiated an administrative Investigation Into an all,egatlon 
that Forensic Scientist 3 DNA Section, Spokane Crlme Laboratory/ 
engaged In the following misconduct: 

It Is alleged that on May 7, Z010,1i11J failed to meet the requlreme11ts of her 90-day Job 
Performance Improvement Plan that was Initiated on February 8, 2010. 

I have rev!Gwed the complete Investigative file and determi11ed that the allegation has been 
proven. The proven allegation represents violation of agency policy as shown In these findings: 

ZP10 wse. Begyl$ltl.Q~n. __ .._ .. _T.!,!..It~l-)1~~~-------~--..........l.lEI~n!J:<:.\Jto"""'g 
8.00.030 Employee Conduct Proven 

8.00.110 
{A) Unacc~ptable Conduct 
Unsatisfactory Performance 
(A) Unsatisfactory Performance 

Proven 

The lnvestlgatlon in this case Is complete1 comprehensive, and fair. All available evidence was 
considered In making these findings. l'he ~levet1 Elements of Just Causa have been met and all 
due process rights were provided to Iiiii 1 am contemplatlna termination. 

A complete copy of the Investigative file, OPS Case No. 10·0454, Is Incorporated herein by this 
reference and is being provided to the with the Admlnlstratlve Insight, 

NARRATIVE: 

D"ocumentatlon supporting the above allegations can be found within the administrative 
lnwmlgatlon conducted by Investigator tlat1lel E. Elkum, Office of Professional Standards, In 
OPS Case ft10·0454. ihe allegation In this case stems from P'Gll failure to meet the 
requirements of her 90·day Job Performance Improvement Phm lnltloted on f!ebruary.8, 2010. 
To Investigate the allegation seven Individuals were Interviewed: 

FSS Lorraine Heath, Spokane DNA Slrpervlsot· 

:;ooo-3?.3-001 (5196) ' 
Atl illial'ltalfollally ru:credilad aomu:y pmvldinu prvfa.rstomrllmv illiforccmallt services 
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FSS Usa Turpen, Spokane DNA Supervlt.;or 
DNA TochniCBI Leader Dr. Gary Shutler 
FS3 Krlstl Barr, Spokane DNA 
FS3 Stepl1en Greenwood, Spokane DNA 
FS3 Anna Wilson, Spokat1e DNA 

Spokane DNA 

FSS torralne Heath 
fltfl Job Performance lrnpt·ovement Plan was written by Heath,.illllmmecllate 
supervisor. In this plan, Ill was expected to: 

1. Independently complete 15 non-probative DNA STR cases In the 90 days of the plan. 
2. Thoroughly rcvlt:Jw all of her case flies to ensure there were no et-rors e1nd then submit 

the case files for technical peer review. 
3. Find and ftx her errors, both administrative and technical, and correct them prior to peer 

review to help reduce the burden on the peer reviewers. The peer reviewers were not 
expected to catch admtnfstrative case file errors .. 

4-. Cot·r·ect any errors discovered by the peer reviewers within two da.y.q of receiving !=ase 
flies back from the peel' retvlewets. 

$, Complete her Time and Activity Reports by the payroll system cutoff date without 
having-to be reminded by her the suptH'VIsor. 

6. Refrain from volunteering or participating ln any duties other than those already 
asslgm1d to her by her supervisor. 

7. Complete her assigned non-casework duties wlth!n the tlmeframe given to her by her 
supervisor. · 

8. Complete till of her work within th~} normal workweek with no overtime or· 
compensatory time. 

9. Provide her supervisor with weekly reports outlining the work activities she performed 
In the previous week and her work plan for the followtns we!3k. rn ndd!tlon~lili was 
to meet monthly with her supervisor to discuss her progress In toward completing IH!r 
Job Perfo1·mance Improvement Plan. 

tO. Improve the quall'ty of her casework by not rushing through the casework and by 
scheduling sufficient time in her work plqn so that she could thoroughly.revtew all of her 
calculations and accurately transcribe her data prior to commencing the next step In the 
analysis process and/or completing the <:aso, 

l:l.. Carefully review the relevant procedure manual before beginning work to ensure that 
she was In compllnnce with all oftha procedurar requirements at all trmes.1 

Heath stated the following in the final paragraph ofQRf Job Performance Improvement 
Plan: 

·---------1 
OPS ln'vestrgatlve Fllel.0-04541 Addendum A, Job Performance Improvement Plan dated 02/0!l/2010, see 11

expectatlons" and "Methods Outlined to meetThose Objectives", pages 2-3. 
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11ft Is my goal to provide you every opport·unfty to be successful ln your position. You will 
need to convey If you need any ass!stcmce, clarljlcatlon, or Information to a~:~·sist you In a 
positive outcome. If you feel that persona/Issues may be Impacting your ab/IJty to perform 
your job, you are encouraged to contact the Washlngt·on State F.mplovee Assfstanoe 
Program (t:AP) by wa)t of the Department' of Personnel at (360} 753~3260, or you may 
cont'act our staff Psychologist, Dr. Dan Cfark.":~ 

A key component of the plrm requlredJIIII to receive 15 routhHl cases to work for the 
purpose of assessing har competency. The l.S casas were subsequently reduced to :l4 cases 
due to a sample problem with one ofthe cases. These competency cases were not considered 
comP,lex or dlfflcult, but rather were chosen because they were routine and straightforward. 
PH competency case flies were reviewed Independently by two DNA supervisors and three 
e><pertencecl DNA forensic sdentlsts. These ftve·scfentlsts conslstentry gave negative feedback 
regarding the quality case documontlltlo.n and file preparation. This led Heath to 
conclude on May 71 20101 that had failed to successfully complete her job Improvement 
plan. Heath wrote! 

"You have failed to me&t this expectation; Yaur flies were reviewed by 5 different scientists 
lncfudlng your supervisor, the other DNA supervisor, and threfif pef;lrs. All gave negative 
feedback regarding the quality of your documentation and case file preparations. They all 
commented that the cases took for longer t-fwn expected to peer review, especially given the 
simple nature of the cases Involved and thai' It was often difficult· to determine and follow the 
analyses that were performed. There was em overall generallmpresslon oja laok of attention t·o 
detail t·hrougl1out the case files. 'The mlst·akes ranged from small admfnlstmtlve errors to larger 
errors such as: Inclusion of the wrong statistic ln a report; Incorrect mixture lnterprei'at/ons and 
calculatfons being performed; lncom:ct· wording of conclusion; poor dooument·atlon of your 
examination of e.vldence ltems1 their condition and the QA/QC of reagents; and a general 
lack of consistency In documentation. A number of technical mistakes were also Identified .such 
as: leaving the cap:; on tl'le extract tubes during robotic extraction, resulting In a serious risk of 
both sample los!i and posslbfe Instrument damage; amplifying tfle wrong amount of target DNA, 
resulting In extensive additional work and expensive reagents being required to obtain usable 
profllesi selecting Inappropriate screening t·ests1 wasting time and reagent'S; using tl?e Incorrect 
number of reagent blanks, resultfng In unnecessary waste of expensive reagents and 
demonstrating a lack of underst·andlng and an unwillingness to seek guidance regarding this 
pofiCYi and befng wifamlllar wfth al/owabh~ analysis met·hod clu:mges, resulting fn extem;/ve time. 
dnd expensive reagent wa,<.;tag(l), Most1 but not all, of these errors ware a result of you being 
unfamiliar with clwngas made to protocols In the last 12 .. 18 mont-hs. However; you have been 
preJJent' during the numerous conversat'fons wlthfn tile section regarding the changes and 
speclf!cetfly requested, and were grant·ed, time prior to and durfng the JPFP to review the 

lOPS lnVflStlgatlva rllel0·0/154·, Addendum A, Job Performance Improvement Plan dated 02/08/2010, see 
"Suppol't", PllBO '3. 
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manuals to updat& your knowledge. In addition, the opportunity to seek guidance on any 
procedural issues or changes from supervlsars and other cas~~worklng scientists on any 
procedural fssues or changes from supervisor$ and other case~worf<lng scientists was 

· available thro~1ghout· your JP!P, and you did not avail yourself oftllese resources, rlnal!y, a 
few errors sfmllar t·o those made during your previous JPW and Corrective Action Report 
(CAR) were made, sucl1 as an Incorrect c:a/culatlon on the ampllf/cat·lon slu~et resultfng In the 
Incorrect quantfty of DNA being amplified. Fortunately, tl1e error did not resuli" in additional 
work being required, unlike similar errors In the past. At the st·art of the JPIP, you were 
specifically Instructed to ensure that you reviewed each complete case as If you were a peer 
reviewer, prior t'o submitting It to your supervisor. You Indicated In person and vla emall 
that you were performing this step, yet stllf an ext-remely high number of errors were found 
by each peer rev fewer In each case. In addition, you completed t"he p'(:Jer review checkllst as 
If you had reviewed all the po/nt~'i listed, but It seems apparent that you failed [to] do so at 
the appropriate level and rather completed the forn1 for tha sake of completing the form. M!l 

This synopsis by Heath provides evidence thatllll failed to meet the requirement~ of her Job 
Performance Improvement Plan and thatltiifiJ poor performance and critical work 
defldencles prevail despfte nurne:rous opportunltfes to rmprove. 

fSS Krls.tt Barr~ Cases 205~0079 and 2.07·0529 
Barr said the cases she reviewed were not difficult or complex. 6urr stated that the cases she 
revlewErd were very shnple cases.4 According to Barr,flli d!d not ask her any questions or 
request assistance during the cowse oflllilJ Job Performance lmprovernant Plan. Barr 
stated: 

"After laokfng at all (>Jf these, um, a lot of- a lot of the mistakes til at I found were smal/1 um, 
and mostly lnslgnlflccmt; t'he grammar· type things. But; to me these little thfngs can add up 
a~d can gfve you an overall pi<,'ture ofi of)ust kind of sfopplne$S. Um, and then af.rw, u/1, even 
aft·er f!nfshlng these, um, uh, lt'felt flke there were :so many changes and so much stufftlwi' I 
wasn't st1re how confident I was that I actually found everything that I needed to. Uh, I 
dld'n'tfeef Incredibly camfortab/(.1· with these; If I ~·If I woufd'fwve been-if I would have 
berm sending these out Into the world, um, I probably would hav& wanted to fool< over th<tm 
another time or two, uh, just because It was hard for me to feel like I was finding everything 
when t'lwre was so much t"o look at.',s 

f!S3 Stephen Gi'eenwood- Cases 2.01~0350 and 208~1245 
Graenwood salcfthe cases were rmt overly complex. Accarclrngto Greenwo'O'd,lllill did not 

a OPS Investigative Plle:L0·0454, Addendum A, Job Performance lmprovemGnt Plon dated 02/0S/2010, "Final 
F<ll'liial RavlElw'' cbrldueted on May 17,.:2010, pogf.ls 1·2. 
4 

OPS Investigative Flla 10·04·54, statement of Krist! Barr, page l3, llne 18. 5 
OPS lrlV\lSttr~utlvtl rlll;.l10·0454; statement of J<r1Stll3arr, page 34, II neil 26·30, and page 35, II ri!!S 1·5. 
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ask him que~tlons or request assistance during the course of her· Job Performance 
Improvement Plan. Greenwood sald thatliiJI attention to d<:!tall on both cases he peer 
reviewed was lacking and her conclusions lh Case· 2.01·0390 were lncom'lct.6 

Greenwood said during his pet:lr nlV\ew of Case Z03.·350iliili had the wrong case number, 
Incorrect agency number, wrong victim and suspect names, wrong Item numbers, and on the 
conclusions were wrong. Greenwood stated In re~ards toliiJI Case 20:l'A350: 

"There's no header that says 'conclusions. I And It goes Into, ur, several conclusions. And 
these conclusions are actw:tl!y, uh, um, all, all wrong. Um, they're the wrong conclusions. I 
think they were probabfy copied and pa$ted from another report. Um, y~ah, the first one 
was com~~~ completely wrong. rm not sure where that was from. Um, and, yeah, there's, 
there's, there's different, different, ufl, uh, on t'hejfrst page of the report, And that looks like 
a, a copy-and~paste error. Um, I think- f, I, I not'ed down the correct conclusfons are, are 
supposed to be· at tile- at· t·h~ bottom and ftem No. 3 matches Item No. 2, and Item No. 4-
motclws lt'em No. 1. But, uh, obviously, she copy and pc:isted a different conclusion, but It 
would be wrong. Um, so, Uhi that was a-.. that was a big thfng from the report !raving em 
Incorrect co net us Ions and Incorrect lndfvldur.rls. "'' 

FSSlls.a Turpen- Cases 2.05-15341 207·1555, and 2.09q0899 
Tw·pen said the cases she reviewed were straight forward and not complex cases. 1111 dld 
not ask hor qvestlons 0r request a$slstanoa· during the course of her Job Performance 
Improvement Plan. 

iurpen described l'f{P quality· of work and attention to detalf as okay. Turpen stated In 
referring to her. peer r<wlew of Case 2.05~1534: 

"It's ok~y. I mean, Dan; I'm gonna b-e really honest' with you, You know, I've worked wlt'h 
her for so long thctt-1 mean, she's Improved. Urn, I mean, her cases were a nightmare, I 
mean, previously, I, I guess·- etnd I'm kind of going off an a tangent" here, so you can stop 
me. But' I just know t'he expectation that' was made· of her, which she was had to, to do a 
really great job. I don't' rc<?a/ly think ltfalfs lnt·o that. Um, I'm disappointed because I think It· 
was made pretty clear to her that she needed to do, !Ike a spot··on job, whfch I don't thfnk 
this Is . •. ''8 

ihe HXpGetatlon Is that Ill must perform high quality work. 'fhls Is a normal expectation of 
all forenslc sclerrtl'sts. Turpen stated: 

6 OPS Investigative File 10·0454, rnvestfgntron Report, page 6, paragcaph 1. 
7, OPS trM.l~tl{tutlve flilf) 10·0454, stiJtertHlr1t df St<mtlr1t1 GrE!aliwotld, t:J<lt1~ 5, Urw 3, 1111d j:Wge 6, lh1es 1-12', 
s OPS lnvastigf1tlve rllol0·04'54, stutem ent of Us~ 1'ur~vm, paga1S lines 28·30, and pa(ie :t4 lh1t:!S 1·5, 
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"You know, that she underst·ood that she could re(11/y produce, you know, high qua/tty, you 
know, casework. Urn, anal think reportfng out an lncorre<.:t· stat' (Note: stat us eel in thIs 
context rneans a forensic DNA statistic) Is, Is pretty eQreglous, actually. Um, that would 
have raqu/red- (f that would have gane out and not caught on peer review, wlilch /,'1 an 
ctbsolute posslbl!Jty, um, 'cau,qe she knew to do what' humans do, right, but· that would hcive 
been em omen dad rrtport. You know It, It does affect tfllngs, r think that} uh, $Creenlng for 
semen from female clothing Is not· wrappfng your brain around what you need to be doing. 
You, you know, you can't·- females don't produce semen, so why are you screening for It on 
a suspect's shirt? (Note·: In this case both the suspect and the vlctlm are female) I just think 
~you know, I think she kind of lost· perspective. And I think ft"s unfort·unate, 'cause, like I 
said, I think she's a very bright Jndlvldual. Dut, um, I, I think when you're, uh- you know, I 
know that- her history of of, you know, documentation errors and that kind of thing • .So 
that do<Js. scare me with, with the incorrect stat, and then something f!ke a no"brafner Jn 
terms of your amplification t;heet, you know, being, you know, Incorrectly fllfed In and, and 
that kind of thing. You know, those are kind of really- those are the things she's be-en 
documontad on before and need~d to make and effort·, And /1 f- you, It's, It's str/1 there. MJ 

FS3 Anna Wilson- Cnsa Z07~1172.1 208·1696, anct 209-00GS 
Wilson stated that Ill did not ask har questlcms or request assistance durlng the course of 
her Job Performance Improvement Plan. Wh6ln asked aboutPG'fil work, Wl!son said the 
quality of the work was not what she e><pected to see. Wilson stated: 

/(It's not as clean as most of the cases that I, I normally see coming througf1 my desk. T11ere, 
there was, um, more tfwn normal lssw~s wll'h the, the report:. And tl1e biggest thfng! I t·hlnk, 
would, would he the conclusions, because the conclusions are, are what det'ect'lves would 
see, If they read her Ill§ report. And those really need to he spot--on, urn, when you're 
writing your report. And even If you have to walk away for a day, come back and reread 
them before you print them out and send them In for peer review, that- that what needs t·o 
be done $0 tlwt we can get a quaffty product out. ":t.o 

attention to detail In the cases she reviewed was locking. Wilson stated: 

"I would .say that· she -It; It serems to· me that sire probably just threw It together/u 

"So putting the case flle together, I think, agaln, she, .~he just didn't do thos~.? double~ 
chacl<fng that' you need t·o doi the, um, attention to.c/etall thCit needs to happ1;1n before yew 
send t'lle caJ>e ffle out t·o peer review. Decau.se, I mean, I can catcfl a lot of thfngs, but· you 
sf1· w• you shouldn't rely on your peer revfewer to do your case- you know, make sure all 

---~ ..... _ .. __ 
9 OPS lnvastlgatlve File :1.0·04$4, statement of Llsu Tw·pen, page 15, lines 23·30, and pnge 16, lines 1·9, 
10 OPS lrtvasCI!$l1tiVI.l Pils 10·0454, statement of Annu Wilson, page 11,1ines 4-:LJ., 
u OPS InvestigatiVe r:na 10·0'4541 stE!teliit.lrit cif 1'.\rlrtil Wllselli1 rlage 11, II riEls 13~14. 
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your documentation Is t·here. Jim there to double-~~ as a double-check, hut I can't catch 
everything. "l2 

Or. Gary Shutler 
Shutler Is responsible for ensuring the crime laboratories maintain their accreditation under ISO 
Sttmdard 17025 and work In compllance with t-81 quality assurance standards with respect to 
tht'l forensic DNA services they provide on a statewide basis. Shutler monitors DNA corrective 
act!o11s and system-wide Issues encompassing the work of 48 DNA scientists Involved In 
casework and DNA data hankins. Shutler also reviewed IIJi comp·etency cases: Shutler 
stated: 

"These are the very!>'·· -~simple~ straightforward cases •• cfomebody at, um, forensic scientist 
/ev({/2 should ba able to do these cases quite easlly."l3 

lil'il a 12.~year veteran forensic scientist, Is at the Forensic Scientist 3 level. This Is a rank 
reserved for journey level forensic scientists with significant experience Jt) complex casework. 
As such, Iilii should have been nmdfly able to analyze the case samples, develop the correct 
conclusions, organize the case files, and review her work for both technical and administrative 
errot·s. The evidence shows that Ill is unable to demonstrate the knowledge, skllls, and 
abilities she needs to satlsfactot·lly perform her assigned duties. 

Shutler's assessment Is th case work Is not at the level he would expect from a 
qunllfled fol'enslc scientist. attention to det!1ills vary poor and the quality of her work 
Is inadequate. As for her tochnlca ability~ Shutler did not think she knew what she was doing. 

Shutler sntd the quality ofPI'i' work affected the courts, pi'Osecutlng attorneys, lew 
enfor~ement1 the public, and· the DNA functional area. Shutler stated: 

"Even It um, the work she does Is, Is, wn, uh, are, are, are right, and, and I believe that the 
peer review process would ensure that, lt!sjust that all of the mistakes that .'>he would make 
In the ffle, t1!1, once they're reviewed, would detract from the quctlfty of, of the work, and, 
um, cause, uh disrepute. And we could actua{(y rose, um, a, a, a, court ccMe, urn, based on, 
on the sloppiness of, of her work, And the1 the Impact, uh, It would, wottld be huge, um, on 
t'!u: crime lab, and on, on tile urn, WSP, just a lack of -lack of credfb/IJty, lack of confidence 
In, In the quallty ofthe work.''JA 

''She can, uh, generat·e DNA profiles, ufl, okay, but Ws' tf1e, wn- them's so many rnlst'akes and 
Issues wlt'h the documentation and the cose file notes that, um, um1 I }ust'feel, um, feef sorry for 
t·he; the peer reviewer that has to, uh, uh, slog through that file to maf<e It, um, uh, 

~~ OPS lnvestlgntlve File W·0454, statement of Anna Wilson, puge 21, ltnes 7·12. 
u OI'S Investigative rile 10·0'454, statement IJf Gary ShutleJi par~el8, llMli 4·S. 
14 OPS lrMWtlgatlve Fll<! 10·04541 statornG!nt <H tSury SliUthlr, rJ<l(!e 33, 11r1m1 28·30, and page34, line~ :t..!>. 
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accept'able In the end. It's just/ wn -unfair to t·hat, that peer reviewer to have to, uh, work 
that hard t·o, t·o, uh, make that ffle, uh1 acceptable."15 

Accot·dlng to Shutler,llll relies entirely on the peer reviewer for her to successflllly complete 
her casework. Shutler explained that when peer reviewers reviewli'§J DNA cases It pla.ces 
them at risk. A trautrlatlc level of responsibility Is paced upon the reviewers beci\1\Jse of the 
numerous rnistakesliilfi makes. Shut:rer stated: 

urhey, t·hey have t·o do, um, uh, o, a, a good level o£ of, uh, peer review, which Is, uh, ufl, 
expected and done by everybody efs.e. And tfum there'.)WIIJfiles, which require, um, so 
much more work, uh, from the peer reviewer that the peer reviewer lsJ Is, um1 Is placed at 
r!sk, uh, havfng to, uh, go through thatj{le and, and fd<mtljy all thos&, those lssuqs. WJJ a 
traunwtlc experience t·o, uh, review one oj!flll!@flles and; and have your name 
assocfated with that. Urn, so 11m sure they're, they're terrified of, of reviewing ller jiles/l6 

Shutler explained that when another scientist glveslll a case file to review they cannot rely 
on the quality of hor revl~w. Shut!Qr stated·: 

"Well, Jf she can miss that much In h~;r own file, 1 can't' Imagine what she would miss In other 
people's flies. So I don't think she'd be all that' helpful. "t7 

. Peer review Is one o"f the essential functions of n forensic .scientist and Is one oftha guiding 
principles 111 any quality system. Scientists must therefore be able to critically evaluate the 
worl< of their pears with tho same high lever of quality they build fnto thefr own casework. 
There Is sufficient evidence In the investigative fife and In the statements of the personnel 
Interviewed to demonstrate thatllll cannot pet·fonn her own casework or peer review the 
work of others In a· competent manner. AllowfrrgliiiiJ to co·ntlnue work at a forensic scientist 
nt nny lavel)Gopardlzes the quality and reputation of the Crime Laboratory Division's work 
product. Worse yet, RWff Incompetence puts crime victims and accused suspects at risk of 
Injustice and red.ucas the agency's ablllty to delrver public safety. 

G<>de 23 . 
The statements thatlili provided during her Interview support the findings of proven In this 
lnvest!gatloh. liE PCYsltlon Description Form for her positron describes her job 
expectations. Iilii revlowecl these job expectations and signed her form ln 2008. In the 
portion of the form labeled 11e:ssentlal Function sa there appears the foHowl'ng: 

1s OPS lnvostlguttve File 3.0-0454, statermmt of Gary Shutler, page 35, tlnas16·21, · 
10 OI1S rrtvostlgatlvtl File :ta-0454, st<ltfi!ri'I£Jnt of Gary Shutler; pa(je 3S,Iines :m-ao, ~age 36, lines :1·2. 
17 

QJ>S frWeStlgatlVti\ .File 10-Q454, .$tatamfJI'lt Of G11ry Shttlh!r1 FlU fit! $61 11Ms19·20. 

-~------------
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L Sclentli!Jca!ly analyz:es blochemlcar evlclonce In routine, non-routiM, and complex 
casework In at1 area{s) In which they havo bean validated •... The analyses must be of 
high qtu:~l!ty, performed uslf'lg forensically accepted scientific methods amlin 
accordance with the Crime laboratot·y Division SOP, the Biochemical Pt·ocedure$ Manual 
Md the STR Technical Manual. 

2. Demo11strates an understanding of the theory ond' working knowledge oft he analytical 
tnt0rpretatlon a11cl techniques as they nre related to biochemical and DNA analysis ••• 

3. Applies laws, policies, and proc<1duras, as specified In the HCWi the WAC and federal 
regl!latlons as they relate to biochemical/DNA analysls.18 

When asked about these essential functions during her intervlewlii'lii replied: 

Q. "Okay. WMJ do you feel you hove met the job requirements of th11 essential functions 
of your job posftlon ?" 

A. "(Sighs) f think the, uh, answer to that Is no, or f would not· be here." 

Q. (lAnd can you explain why you feel that way?'1 

A. (/Urn~ (long pause) I would se1y that the qualfty and quantity of the work I have been 
producing In recant: months hCJs not haen up to my st·(:mt;[ards or the standards of tne 
State Patrol. 11 

Q• ''And why do you thrnk that?"" 
A. "I have made some, frrmkly, ·really stupfd errors.l9" 

It must be noted that thcaA!fl problems are not a development of just the past few months. 
lllfJ p<.lrforrnance Issues date back to September 2006 as proven in OPS Case OS~765, 
continue as proven In OPS Case 09·576, i:Ynd co·ntlnue to the present lnve'Stlgation. 1111 has 
been unable to Improve along the way despite over four years of labor Intensive effort. 

When asked about her training Ill stated: 

"Uh1 since my employment· with t'he Stat.·e Patrol, 1 have been ext:enslve!y trained fn the 
techniques and procedures used In the crime laboratory. Um, specifically, tlh, polar/ted light 
mfcrosc:opy; bloodstain p·attern ancrlysfs; specific course work on DNA anafysf.s by short 
tandem repeat<J, which Is just sfmply the nama oft!!e t·achno/ogy tllat we are cummtly using. 
um, there has been training In new procedures a$ they come aboard, uh, and just continuing 
education throughout· the procoss;. "20 

IU ors lnvestfeatlve Pile 10·0454, Employee H 
inOPS lrlVI:!Ytigtlt:lva Flle 10·0454, SttltE!rtiE!Iit 20 

OPS Investigative Fllo:t0-0454, stlltomant 

Position Description l:orm. 
page 7, lines 8-16. 
~~~g~ 7, II ties 26·30, ~age 81lnas lr2. 
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In an effort to explain some of her errcm;llli stated that there had been numerous chang as 
· In the l)NA rnanual In the la!lt 18 ti1onths: 

"In the past 18 months since our most recent manual was adopted, there have been 53 
changes to t·hat manual, During that time periOd, 1 was not petformfng casework on a clalfy 
bdsls, a nell do not feel! was given adequate- t·fme In tile JPIP process to famfllar/ze myself 
with these new proc&dures, "21 

Durlngthts time p~rlodllli was on her Job Performance Improvement Plan and dld not c:arry 
tho burden of. casework and peer review as did her peers. 1111 therefore had more time tlm11 
her peers to asslmHatethe new Information whfch should have been easy given her 12. years of 
experience, Pl"-fl peers successfully absorbed the manual changes, carried full caselaads, 
and provided quality peer review whlleli!ill was free to focus on her Improvement plan and 
asslmflate the manual changes. Stl!l:llill fa'lled. 

Tim evidence shows that Heath provlded.lllll with sufficient ttme to work through the manual 
charrges. During Heath's Interview she replied; 

Q. ''lwd did you go over t·hfs plan?" (With DIU 
A. ''V e:sl we did." · 

Q, ''lind did you- at the time when you went over t'he plan, was It a two··way drscusslon as 
to how you can help her lmprove?11 

A. "Yes. We dfsct/S.'ied' tlte expectations and what the purpo.9e was, much 1/ke we've done 
here In Chis Interview. Urn, I offered f·H~r any opportunity for questions or concerns or 
comments. Urn she generally had, had none. Um, f ensured that' everything was clear 
with hr!r. And so It was, uh, offered as a two~ way dialogue In, In terms of how, how we 
can proceed to a successful outcome." 

Q. 't.so she, she could l!ave. provfd'e·d Input as to what she would /rave flked t·o have seen In 
the pfun?" 

A. "Yes, .. . "2:t 

Q. "Okay. And dtdtRW..B. provide Input Into tfJe plan?'' 
A. 

11

Um, not prior to Its lmplementai'lon, uh, necessarily. Although, we had discussed, um, 
uh, after followfrrg thei the previous p/a,n and the conclusion of t'lw relevant OPS 
fnVfilstlgatian t·hat, thM results from that, I had discussed what was going to happen, 
that there would be another plan, the basic: outlin!Js of t·he plan. So, so we had discussed 
It quite a bit before the official doctlment, if you (Ike, was Issued. So she, $he was aware 
and could have provided Input If she felt anything was Inappropriate or unfair, that she 

21 
OPS Investigative l%t10·04S41 stutement ofMm;fit.bM page 9, lines s .. u, 

:u OPs llivegtlg<ltlva File 10·04541 statemetit elf torr·alrto H<.iath, ~!1ge 20, llrtas :1.-1.2. 

:J-l~ ............... __ ... ____ , __ ,. ____ . __ ___:_:::::::__ ___________ _ 
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required, um, anything additional. And that ls why she had req11asted the additional 
time to examln& the protocols, urn, prior to February at11, because we'd already dfscussed 
what the basic content of the job performance plan was going to be.'' · 

Q. "Okety. And dldl!ftiJCM mal<e any comments about the plcm?" 
A. "No, she d!d not, otf1er them she understood what was expected. "23 

lfli was asked durl11g her Interview: 

Q. '~nd the information we have Is you were gronted time prior t·o and during the JPIP to 
review the manuals ·t·o update your knowledge. Is that carrect?11 

A. "Um, yes. "24 

Q, 11 Did you have any questions or concerns with any portion of tl1e JPIP when you first 
rf.lcelved It( I believe you acwat/y signed It on February 10th." 

A. "(l.ong pau.se) No. It seemed perfectly reasonable."25 

C.ONCLUSlONS: 

lllfi has worked for the Crlme Laboratory Oivlslon for 12 years. liiiU has received ext(mslva 
training OVGt' the life of her forensic ta1·eer including conducting STR DNA analysis In criminal 
casework. She has been assigned this work since February ZOOt . 

1111 had been provided with constructive Information regarding how to Improve her job 
performance, opportunities for ehgagtng ln counseling, and unfettered access to her supervisor 
and peers during previous Job Performance Improvement P'lans Including tho most recent plan 
which Is the centerpiece of this hwostlgntlon. At no time during her Improvement plans did 
1i11 request workplace accommodations. Llkewise,lll never asked for clarlflcatlon ot· 
assistance from her supervisor or peers In asslmllatlng new procedures. The p:lanlnstructerd het· 
to seek clarification or assistance whenever she was unclear as this was one of the cornerstones 
of the plan designed to help her improve. 

IIIIi continues to make numerous major and minor errors 011 n routine basis and struggles to 
perform a mlnlrnum amount of casework. The casesllll worked on during her job 
Performance Improvement P'!an were simple In nature and the assignment was de'Sfgned in 
such a way that she should haya been able to complete them within the designated time 
porlod. At the midpoint of her Improvement planl'lfll was seriously behind schedule and . 
barely marra{~ed to meet the quota. 

·-----·-·--
<sOPS Investigative Fllo 10-0454, statement 
~4 OPS ltM!Stlgatlve File 1.0"0454, statettient 
~sOPS lnvestlguttve File xo~0454, 1itl!1:~rt1!!tit 

rwge 20, lines l8·il0. 
page 4'4, fines !H1. 
rjars014, lines 2·3 and lind 20, 

2y~( .. --····-----
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Ill hnd slgnlflcant resources available to her Including her supervisor, othc~r experlenc<:~d 
peers, and technlcalle,1clers. Despite numerous opportunltles,IIIIJI failed to lnte~·act with her 
resou,·ce personnel, did Mt ask qu~stlons, and did tiot seek clarification on any ()f her Issues, 
During he1·lntervlewllill was asked: 

Q. 
11Sa why didn't you ask your coworkers?1' 

A. ('Um, uh, there's two reasons: One Is because I'm a vet·y stabbom, Independent person 
and, um, don't /Ike asking for help on things Uwt·l think 1 should be able t'o figure out 
myself, And the other one Is In -Item :1. of my expectation was that I was expected to 
Independently complete :J.S non probative DNA STR cases. Um, I put too mucll emphasis 
on ('lndependent'fy.'':zo 

Heath made It clear in Dtf.f1 Job Pel'fot·mance Improvement Plan thatflfll was expected to 
ask for assistance or clarification when It was nec~ded. As quoted earlier the plan stated: 

/(It Is my goal to provide Y<W every opportunity to be success/uf fn your pas/t'lon. You wlf! 
need to convey If you need any assistance, clarification, or lnf'Ormatlon to assist you in a 
poslt1ve outcome. "27 

The review ofli!ittJ work shows that sho disregarded those work Instructions and continued 
along her en·or·prone path without any attli'lmpt to mitigate her deficiencies. Some 
representative examples ofh!f.J errors and' her comments ab·out thosa errors are shown 
b~low: 

• • loaded samples on the capillary electrophoresis l~strument out of order. 
• listed the wrong names of suspects and victims, wrong case numbers, and wrong 

Item n'Uinbers in her work. When asked to explaln~llll stated: 

o "I think that that, um, was -let me explain a little bit about tha process tlwt I go 
through. I write the report. and print It out and review It; um, review the case file; 
go back a couple of days later and wl'fte the re· •• or review the report again and 
make corrections to ft. I think what happened on that 111Stctnce was t:flat I printed 
out twa reports at t·he same t:/me and simply {lOt the Incorrect page Into the 
Incorrect file. There were a couple of Instances where, In using the report 
temp fate; um, not every name was changed. ll<a 

• IIi forgot to remove the cops .from tha elution tubes dl!l'lng an autornat\ld extt·action 
process. 

2~ OPS lnvestl{latlve Flla10·04S4, statelnant of Dcnlsm- page 42, lines 22·26. 
u OPS lriVestlgatlv<i File 10-0454, Add~ndum A, Job p·~rforMance Improvement Plnn dated February 8, 20j,O, sea 
«support# pnge a. 
~0 OPS Investigative File 10·0454, ~t<ltetiHlrlt oFI!JUMBW ~llge 56

1 
llrtds 25"30 f)tlge S71lne ~ .. 
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o Q. "Do you agree that leaving the caps on t'11e extract tubes during a rohot'lc 
extntct'lon could result In serious risk of both sample loss and possible Instrument 
damage?" 

o A. ''Yes. t/J!J 

• IIIII reported the wrong statistics ln a crime laboratory report. About that fill 
stated: 

o "I read the statfst/cs repott and misread one fine and thought it was the most 
conservative when 'It was not the one I reported, but another line, '190 

• Ill performed Incorrect mixture tntet·pretatlons and calculations. She stated: 

o (/Um, wfth regard fo the Incorrect, ufr, calculatlorrs, I got confused about whcrt 
calculation I was doing, and I ended up, f think, going down the CPI road when I 
wets just trying to do major/minor {lnaudlbfe),'111l 

• llili Incorrectly worded her conciuslons.lliliU comtnented: 

o ''"that sp~tiflca!ly Is so embarrassing, When I first started working for the· Patrol, 
we could call blood, blood. Urn, about three years Into my career with the State 
Patrol, we got an audit finding. We could no longer call It blood, but '.staining 
conslst:ent wlfh blood, 11 Urn, I wrote the report. f safd blood was defected. Uh, 
uh, I hav~ no Idea where that camefrom/132 

• P'ff documentation of her examination of evidence Items was poorly done. She 
safd: 

o "Um, t;lw only specl]tc ff1af comes to mind wa.'i a faffure to rrofe previous damage 
In a couple of Instances. um, for example, I'm looking at o piece of cloth this bfg. 
I failed t·o note thcd It hod previously been sampled.'' 

o Q, "And so why wouldn't you have noticed that?" 
A. "Um, I don't know. I should have noted that"." 

• lflil disregarded the condition and the quality assurance/quality control of her 
reagents, 

Q, "Would t:here be anything related to expiry dat'es or lots?" 

------------~-----29 
OPS Investigative 11110 10.0454, statement 

no OPS Investigative File l0-0454, statc~ment of 
s
1 
ors IIMIStlgative l'll<.l10·0454, stlltament of 

~2 OPS lnva~tlgutlve File 10-0454, statement 

page 39, lines 20-22. 
page 34, lines 11·12. 
~~~~e 35, Urll.\S B-5. 
page as, lines 14-lB. 
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A. "(Sighs) I don't· recaf/, Um, I know that because I was doing nonprobatlve 
casework at one point, I chose t'o used different, uh, {sighs) control DNA t·han the 
kit I was using, because there was $amethlng prepared already. Uh, hut the fot 
number for the {Inaudible) kit that It came with was gone, sa It was just 
essentially extra, leftover. So Instead of staying w!tllJn the same lot' number of kit 
component~! I used one from a different [klt]."~3 · 

• 1'iiii11ii exhibits a general lack of consistency In her case documentation to which she 
stated: 

o "Um, my documentation, uh 1 think, wa:; anal to the point of redundant rn the 
beginning -or redundant to t·he point of being anal In tl1e beginning. And trying 
t:o hack off on that olltt'le bit, I may flave gorie a llft:le too fvr the other 
direction. n:l/1 

During her lntervlewllll commented on the quality of her work: 

Q, the Information we have l.s t1hc qualli'y of your documentation and ca$e ffle 
preparation Is d~scrlhed as poor. How do you respond?" 

A. · "In se11/ng what the, uh~ p&&r revlewen; had to say1 I woulcf have to agree. Yes. 1195 

Q. the JPIP .states they all commetlted that the cases took far longer them expected 
to peer review, especially given the simple nature of the cases Involved, ant that It was 
often dlfflcuft fo defermfne and follow the em a lyses t1hat were per['Ormed. How would 
you describe the complexity of these cases?" 

A. f(Um, th~y were not complex cases." 86 

Q, "Okay. The ,/PIP states "there was an ove~rafl general Impression of a faGk of attention to 
detail throughout the case file. The mistakes ranged from small administ-rative errors to 
large errors sttcll as lnchts'fon of the wron(J $fatlsi'/c In a report~ incorrect m/x.tura 
Interpretations imd calculations being performed/ Incorrect wording of concfuslons; poor 
documentat-Ion of you examination of evidence Items, their cond/£'/on, and the QA/QC of 
reagt.~nt·s; and a general lack of consistency In documentat'lon. '' 

Q. l10w would you de!scrJbe your attenl'lon to detail wfth t'he cases you handled?" 
A. t; good."·~ 7 

ag OPS lnvestlgatlVG File :l.0-04S4, statement 
M OPS lnvastlgatlva rile 10..04541 st!ltement 
an OPS fnvastlgatlva r-Ho 10·0454, statement 
30 ors Investigative Pile 10·0454> statement 87 

OPS Investigative File j:0-0454, staterMll1t 

fllige 37, lines G<L3. 
Pll!!O 37, llr1es 24"26. 
page 31, llnes 20·22 
pagc1.!ll, lines 23 .. 27 
page 34, lines lB·22 
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Q, PR can you explafn why there were so many administrative error.c; In yotlr case 
tl/es?11 

A. "No, I really can't'." 38 

Q, "Old you thorougiJ/y review each case file yourself before having It peered?" 
A. "I felt I did." 

Q. ''What does that mean?" 
A. "That means I went' through It page by page looking for omissions: cross·outs; reading 

over the Information there, seeing if It, un, made sense to me; you know, looking to 
make sure every case~ uh, pag& had e1 case, number, page number~ till of that. Yeah." 

Q, "Now looking back, do you ,think you thorougflly rev/I!:WI!Jd your CCI$eS?" 
A, "No.liilfJ 

-During, her lntervlewfllill was asked a crltlcal question that spe~ks directly to the Issues that 
are the focus ofthls invostrga'C!om 

Q. how r:an t'ht::! Stat~ Pat·rol Crime Lab law enforcement community' trust your 
analys/.s and testimony when they see the lack of attention to detail reflected In your 
JPIP?'' 

A. ('(Very long pause) Urn, (long pause) 1 have to, urn, state that I flnd tills question 
Jncredlbllfty {sic] difficult· to answer because you're asking me i:o speculate how someone 
other than myself tli!nks or feels." 

Q. "Okay." 
A., "l:.!ut, urn on tlu~~ 1 think, point that the question Is trying to make

1 
urn, I think t'hat the 

community would ha11e {o have? rrmuvatlon.s about the qualfty of my work. 1140 

ToMRJ credit she does not deny the allegations and indicates sorne understanding of the 
agency/s concertis. 

ThrClllghout the progressive discipline process,IJilll has been encouraged to obtain union 
representation bLit has not elected to do so pr.tor to this Investigation·. 

lllfil has, since 2007, availed herself of the state's Employee Assistance Prognwn.IJIII stated 
In her Interview that she has been counseled since 20'07 and commented: 

Da OPS lnvestlgntlve File 10·0454, statement 
su OPS ltwestlgattva File :t0-0454, statement 
40 

OPS llivestlrtatlva File 10·0454, st<ltenHmt 

page 32, lines 2S·2S 
Pllf!<l 34, line$ :21·29 
page sa, lines :t-9. 
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"Um1 I really thought that I would be successful this time, because I'd overcome the hump of 
my tliness, but I can see now that rm not quite there yet."41 

lillndmltted refusing to discuss any health Issues with her supervisor and only brought lt up 
in the last investigation. Since then IIIII has not raquested FMLA leave for any reason nor has 
she used extensive sick leave. Likewise she has not t'aquested any accommodatkm. 

Clearly, the person standing ln the way of Improvement lslill herself. The Crime t.aboratory 
Division and Its stnff have made a significant and labor Intensive effort to asslstli'IJI overcome 
htw Issues and become successful. Whlla she has a right to privacy regarding any persr:mal 
health Issues she may have, she also has an obligation to coma to work and perforn1 her duties 
In an acceptable manner and a professional responsibility to communicate her wot·k related 
needs to her supervisor 

. The depth ofiJitfJ problems evidenced In this Investigation combined with the long term 
persistence of these problems demonstrate that the job of a forensic sclentlst Is a poor fit for 
1111 As Heath noted, IIIIis a weiHiked and bright lndlvldual1 but Is n·ot suited for a 
stn;;ssful, highly detaHed profession that Is critical to public safGty. The bottom llne is that thu 
work of the Crlmo Laboratory Division is far too vital to the proper administration of justice for 
It to beln the hands ofsomeone who makes numerous mistakes on a routine basts. . 

The evidence obtained In this Investigation substantiates that Ill violated 2010 WSP 
l~egu!atlon 8.00,030 Employee Conduct when she personal!y failed to acqulrethe knowledge, 
skllls, and abilities required by her Job with said' failure lmp·edlng the· abUity of the department 
to effeetlvely fulfill Its responsibilities. 

The evidence obtafned' lh thrs Investigation further ~ubstantfates that lilt violated 2010 WS'P 
Regulation 8.00.:1.10 Unsatisfactory Performance when she failed to maintain sttff1clent 
competency to properly perform he/' duties and assume the respo!islbllltles of her position, 
failed to perform her duties In a man11er that maintains the highest standards of efficiency In 
carrying out the functions and objectives of the depnrtment, and fall()d to conform to the work 
standards esta~ll'shed for her position. 

Ccmtemplated Sanction 
The allegations of misconduct on the part of IIi are therefore proven a nell am 
conterf'lpfatlng termination. 

ELEMENTS OF JUST CAUSE 

The contemplated dlsc!pllmr Is termination. In making this d'Glterrntnatlon I have considered the 
Eleven Elements of Just Cavse as they pertain to this case. 

--·---~--
41 OPS lnve$tlf5<ltlve File 1.0·04-54, $tatotn(;)nt ol'!m!fiW page GS, lines 4·5, 
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1. Have ~he allel~atlons against the employee been factually proven? 

Yes, th~) allegations at·e proven based upon a large volume of consistent evidence obtained 
In the Interviews of Heath, Turpen, Shuth.:~r, Barr, Gnuanwood, Wilson, and IIIII 
Evidence obtained from tho Interview oflll corroborate the statements of he.r 
supervisor, he1· peers, and the DNA Technical Leader.llll did not deny the allegations. 
lilfi admitted to making mlstt~kes, falling to review her work, having poor attention to 
detail, tmd fartlng to ask for tYssitance. IIIII stated that the comrrrunlty should have 
reservations about her work. 

· 2. Is the diselpllna considered proportionate to the offtms~? 

Yes; the sanction of termination Is progressive and Is proportlorntte to the offense 
considering the long term natme oflill dlfficultles,flUffHl personal failure to Improve In 
spite of the enormous effort made by division manag~ment to salvage her caree1·1 and 
r:llll knowing disregard for proper analytical and quality proced~Jres. The work·ofthe 
Crime Laboratory Division Is too Important and too lmpactful to our cltlzens' publlc safety to 
be entrusted to liiiJ 

3. Was the Investigation conducted fairly? 

Yes/ the Investigation was conducted fairly with due· regard given to an ·stde·s. All of the 
appropriate witnesses were Interviewed lncludlngl!li The investigative ftte contained o 
significant amount of documentation all of which was considered. 

4. Is the drsclpli'ne C()ntemplated non-discriminatory or similar to whot another employea In 
a comparable situation would rec.elve? 

Yes/ the discipline Is free of any discrimination or b·las agalnstllfll 'fhe sanction of 
termination Is consistent with what any other employee would receive given this set of 
circumstances. The discipline In this case Is progresslve In nature and comas only after a 
long term effort to helplilill get to where she needs to b'e, 

5. Is It the employee who Is at fault? 

Yes~ Ill is personally respnnslble fo1· her faflures. llfi has b"een a forensic scientist fot· 
12 years and a journey hwal fomnslc scientist for the last seven years. Consequ~ntly she 
should already be performing at tht~ level of her peers who have received the same tralnlng 
and professional opportunl'tl'es fn the same environment.· 

The ElVIdence cl~)arly shows that whenfll'f failures became appm·ent, management 
embarked on a long journey of rehablllt!ltlon that Involved job pcrfonmmce Improvement 
plans, re·duced jO"b rfrsponsfbflltles~ addftlonal time1 retraining~ and unllmlted a·cca"Ss to 

' '""""··-------~------------------
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supervisory and p(~or support. Despite. this costly effortlifll failed to gain tha essential 
knowledge, skills, and abilities that would have allowed her to do what all of her peers are 
doing succefJSfully In the very satne environment. 

6. Have mitigating circumstances been consldet•ed? 

Yes. lfE*i WFSe Representative Dal Roberts has stated that Iiiii should have had 
representation during her last two lnvGstlgatlons. ThG facts ar@ thatl!ll was given eaw~ry 
opportunity to h~1ve rept'esentatlon but she steadfastly refused representation saying that 
.she dld not want It, 

Ill has been reluctant to talk about her per·sonat Issues which Is h~r right and completely 
up to her (:llscretlon. Following hGr last Investigation Iiiii did speak to Heath about some 
o1: her lssuos but on a very li'mlted' basrs.lll never requested any accommodations under 
the Americans with Disabilities Act. Roberts dlsm~ssed the ADA Issue and stated: 

1

'And t'ht! reasonable accommodation process Is, again, somethfng for tfte employer. And 
It's up to the employee to bring It forward and make tha request."42 

In her job perf<>rma.nca Improvement plansllifi was always offered access to the 
Employee Assistance Program ad well as access to State Patrol Pr. Daniel Clarl<. 

Roberts stated that he was dlsappe1lnted that Family Medlcalleove Act opportunities have 
not been made available to IIJI.45 It Is Important to note that ~MLA Is unpaid leave of up 
to 12 wee~s per year provided by the enwl'oyer to employees for: 

• the birth and care of a newborn child of an employee; 
• placement wlth the employee of a child for adoption or foster care; 
• caring for an Immediate family member wlth a serious health condition; or 
• medical leave when the employee Is unable to work because of a serious health 

c~mdltlon or complication due to pregnancy, 

~1 OPS IIW!:lStlgntlva Pile 1.0·04S4, statement 
MOPS hwestlgatlvo Fila 10-0454, stut0mfmt 
~4 OPS lnvr:Mtlg!ltlve File :t0-0454, Sttitem~rlt 
4!1 ors tnvestt&atlva Fila 10·0454, statemfilrit 

pagfl 64, lines S·S. 
paga63, lines 2-5. 
page 654·5.1 lines 
(Jdge 63, lines 22·23. 
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IIIII did not make any request for an accommodation nor dld she ever request FMLA leave 
due to any of thtl reasons for which FMLA ls offerG!d. It must ba stl'essed that with or 
without FMlA, an employee still bears the responsibility for performlt1g the essehtial 
functions of their job. To say that years of poor performance \snow due to an as yet 
undisclosed Illness or to a lack oftakltlg any type of leave Is clearly not reasonable. 

Ifill stated that there were many changes In the DNA protocols which made it difficult to 
be successful. While there were changes In the DNA protocol was pt·ovlcled with the 
approprlat~l training In order to assh'n!late the changes. peers were successful 
wlthln the same parameters yet Jill failed despite the fact at she was given more time 
than anyone else. 

7. Has the employee's complete worl< record been c:anstdered? 

llfi has had many problems over the years. Examplcrs of these problems documented hi 
the Ct·ime Laboratory Dlv!slott's DNA exception files are shown ln the· table below: 

12/200'2. 102.~01644 

1:1.n.oo4 Proficiency 

PPi poor performance and pt·openslty to make serious rnlstakes continues and 
ultimately rose to the level of having to conduct admlnlstratfve Investigations. 

OPS Ctl~l\3 08·0765 
This was the origlnal!nvastlgatlon which was Initiated on May 22, :1.008. lt a1·ose out of two 
years of po'Or evaluations dating back to 2006 and an error In llttf proficiency test. As 
this was her third proficiency error over the last fl<~w years and It trlggared a full case review 
audit for 2007. · 
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The cHJdlt reviewed 27 cases of which only six dld not have errors. The errors ranged from 
administrative errors to technical errors and violation of standard protocols. This resulted 
In 1'Brady letters11 baing sent to eleven prosecuting attorneys notifying thern of
problems nnd her faulty results.45 DNA evidence If often the pivotal physical evidence In a 
case, Since PRJ cases Involved DNA analysis her problems In the laboratory could result 
In the ·exclusion of her repol't and/or testimony or even the dismissal of charges against a 
gullty subject. The allegations In .this case were proven and are as follows: 

YJSP Reg~1la~1on Title Flo~log 

8.00.010 Rules of Conduct Proven 
(A) F.mployees l~equlred to Obey 

Rules of Conduct 
S.00.030 employee. Conduct Pn:wen 

(A) Unacceptable Conduct 
8.00.110 Unsatisfactory Performance Proven 

(A) Unsattsfactory Performance 
Ill received a 5-day suspension In this case. 

OPS Case o·9·05'1fl 

On Febru1.1ry 9, 2009, was placed on a 60 clay JPfP (Job 
Performance Improvement Plan) because of continued poor performance. Due to 
continued areas of concern In the flr~t 60 days, sfte was glven an extension of SO~days In the 
hopas Umt these performar~ee Issues could still be resolved. Her output still remained 
below minimum acceptable levels. Based on the casework she was assigned, she made the 
following errot•s:: 

Gode23 . 

1. Two mathematical errors on the uquanf' sheets o'f two competency cases. The error 
was a cut~and-paste issue based on the error In tha first competency. This caused 
her to amplify more DNA than she Intended. 

2. IIIII targeted an lnappt·opriately low amount of DNA for amplification due to not 
co·ncent.ratlng a samp·l·e. 

S. IIi dl1uted the wrong sample. She had two samples #5 from two different cases 
and she mixed up the samples, 

~ 0 The Crime Laboratory Division must report problems/Issues that could bn exculpatory to at'l accused pe1·son to 
the aff~dC<'Id prt>secutlrlg rtttorrtey who lti tum must pmvtdu that lnf<:Jm1atlcln to d'efeMa coun~al. The "Orady 
letter" Is th(~ formal written notification from the division to the prosecuting attorney. Soe U.S. Supreme Cotlrt 
r'Uihi~ In Bnltly v. Matyll!nd, S78 U.S. 83 (3.963) • 

. 'J.C~ 
" ............ -·-····--·--·-----~······----··-... ___ :__ __________________ _ 
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4. The Incorrect preparation of quantification standards i:lurlng a group quant 
(quantization}. This resulted In less accurate quant results for multiple am.llysts 
Impacting nr;t }ustFI'f work but the Spokane DNA Untes work. · 

.s. IIIII used an t'lxplrad DNA reagent kit during a group quant preparation. This 
affected all the sclemtlsts who used had samples In the quantltatlon. This Is a 
protocol violation. 

6. The error was a sample swltcn. The DNA casework questioned sample Improperly 
ended up In the reagent blank. 

7. IIIIi contaminated one sample with a non~adjacent sample during the setup of the 
amplification In her EZ:t competency. 

8. The allegations In this case were proven and are as follows: 

yysp Rer~uln,t!Q:n_, ____ r+-'. It~! a.__ _____ , __ 

8.00.030 Employee Conduct 

8.00.110 
(A) Unacceptable Conduct 
Unsatisfactory Performnnca 
{A) Unsatisfactory Performance 

1111 recelv<!d a lS·day suspel1's1onln this case. 

OPS C:a!le 10·0454 

Finding 
Proven 

Proven 

This Is the carrent case In which IIIII continues to demonstrate her poor performance and 
lack of job ~ompetency that has become her trademark. 

1. teavlnf{ the caps on the extract tubes during robotic extraction resulting In a risk of 
both somple loss and Instrument' damage. 

2. Amplifying the wrong amount of target DNA resulting In addltlonar work and 
expensive reagents to get a usable profile. 

· 3. Sele·ctlng Inappropriate screc~nlng tests, wasting tltne and reagents. 

4. Using the Incorrect number of reagont blanks, resulting In waste of reagents and 
demonstrating a la.ck of understanding of policies. 

5. lnconect calculation on the amplification sheet resulting In the wrong qu•mtlty of 
DNA being mllpllfJ·ed, 

d-.c;"] 
. '"'"' ................... -................ .,., ................................ _.,, _______________ _ 
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6. Wrong stotlstlcs In the report. 

7. Submitting a competency with the wrong vlctlm, suspeCt namos1 and case number. 
Also1 the evidence Items were wrong. 

8. Incorrect wording on conclusion. 

The 1m pact ofRRil past performance can be profound. During his Interview Shutler 
discussed an Incident lnvolvlngllli at the Whatcom county Courthouse June :1.91 2009. 
Shutler described a commentiiJ had made in 2004 which was used by a defense 
attorney to attack the dlvislon1s motion to exclude a defense expert from the laboratory. 
The motion waslcrst due tollfifpoor performance. Shutler stated: 

11And It· was Interesting to not-e that the defense counsel act-ually used a quote from 
Iiiii from the PI ortlcle of Z004, . •• and featuring a quote jfom ~~~~where she had, 
u!r, m'/xed up t·wo samples In, In a case and, and sh-e- said she, uh; 'must have had a brain 
tart:" And so, anyhow, the defense lctwyer quoted her, cmd the~ the quality variance- or 
the corrective act'! an Jnvestfgatlon that we did on her at, at, at t:hat tfme and- which 
ended up getting publfshed In, In the Pl. 

And, uh, so that/ that Is a good example of the kind of damage that' the type of work that 
she has had fn the past and the type of mistakes that were evident In that 90·day 
succession of JP/Ps, and, and, you know, the damage that, that that can cause to the 
reputatfon ot the WSP and the Crime Lab Division and, and, aM the DNA labs. And, 
subsequently ... waif, any/low, we, we ended up losing that, that: motion and, the defense 
expert Is going to be In t·IJere -In the Marysville lab lil!pj from the Spokane Lab}- on 
anon"consumptlon case watching every move our analyst makes on, on doing tfwt and 
a[jectlnr;! our e[jlckmcy and effectiveness on processing that, that particular case and, 
and others that wo:ufd have been going on around that tlme1 whfch- you krtow, since 
the lab pretty much fws to shut' down when a defense expert cames through In, In 
Marysvl/Je, this being such a small lab. So, so that's on other comment I'd /Ike to throw 
In there of what.the lmp·act of, of work of that caliber can;, can fwvq an us."47 

8. Is the dfsdpiiM progressive? 

Yes, 1111 has re·celved extensive COU11Sellng from her supervisor. She received a 5-day 
suspension In or>s Case 08·0"765 and a 15-day suspension In OPS Case 09·0576. 

---~~-----... --
~7 OPS lr1WS11gatlve Fila O!il-0576, St1lttllt1~r1t of Gary Shuti<1F1 ~HJai:! 15 llri()S 10·30. 

·-··· ·-· ............ ,., ___________________ _ 
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9. Is the discipline free from anti-Ltnlon SMtlml'mt? 

Yes. There Is no antlwttnlon sentiment Involved In thl.l contemp·latP.d sanction of 
termination. 

10. can tho employee be rehabilitated? 

No.llll has received Intense lnterve11tlon by two supervisors over four years with no sign 
of Improvement. She has a documented history of serious technical and administrative 
Hrrors In her casework, In her proficiency tests1 and In her competency casework despite 
\t)tenslve attention paid to he1· by her supervisor and peers. She has fal!Gd all of the job 
performance Improvement plans shG has been given. She has failed to assimilate new 
Information despite being gtven a reduced workload and mora tlme than any of her pears. 

11U has rec~lved discipline conslstir~g of a s~day suspension and a 1S·day suspension, 
neither of which provided her with sufficient motivation to Improve her performance and 
job competency. 

Agency Risk 
lilifi Is a loose cannon and he1· work cannot be trusted. The work product of the Crime 
Laboratory Dlvlslon Is too vital to the administration of justice to K~llowllill to pla·ce her 
hands on evidence. The risk of a wrongful conviction or the erroneous exclusion of a guilty 
subject because Mbftllncompetence Is far too great for the agency to undertake. The 
reputation and public confidence In the agerH;y's abllltyto fulflllts mlsslon would be 
seriously compromised lflllfi were to continue her association with the agency. 

Public Risk 
ftl*l!l Incompetence poses an unacceptable rlsl< to public safety. If a guilty subject is 
Improperly released through one ofd*J casework e1·rors or omissions, that subject 
could continue to commit crimes placing our citizens at risk. Likewise, If an innocent subject 
Is not excluded or Is wrongfully convicted th1·ough one'of.PU casework errors or 
omissions~ that person1s life and liberty are destroye-d. 

Personal Risk 
liiJls a decent person and has rHwar denied the fact that her work does not meet agency 
staT\dards. Nevertheless, Iilii has Irreparably damaged her reputation through her long 
term poor performance which has now becorntl known to both prosecuting and def(~nse 
attorneys. In so dolng,ltlfli has sealed her own fate and even If she were able to return to 
criminal casework,. attorneys and the courts would not be able to use her work prod~1ct. 
Attempting to work around that fact would only leavellilffi open to harsh public and legal 
crlt:lclsm and potentlallawsults. 
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11. Was the accused employee afforded procedural duo process? 

Yes. Iilii has received ull of her cotltl'actural and due process rights up to thls point In the 
proceedings, IIIIi will contlnLHl to receive all of her future contract ural and due process 
rights as the process continues. 

WJl 
LDH:Idh 

Acting rLSil Director: .· "'..... . ~ ---Date:~~~ I 
OPS Co\)'lmander concurre11ce: ~~"' ~ .. ~ (\ '\) ~ . . De1te: .~~~ 

~~~· 
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